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WAGSTAFF  t.  CENTRAL  HIGHWAY  COM- 
MISSION of  PSB80N  COUNTY. 
•  (No.  328.) 

(Supreme  CHoort  of  North  Carolina.    April  23, 

1919.) 

1.  Statutes  4=»21— BNAoiUENT^AjiBirDifBHT 
OF  PuBuo  Local  Law  PBOViDiira  fob 
Highway  Taxation— Constitutional  Rb- 
quibehbntb. 

Pub.  Loc.  Laws  1917,  c.  74,  relating  to  the 
issue  of  bonds  and  taxation  for  construction  and 
maintenance  of  public  highways  in  Person  coun- 
ty, having  been  passed  in  pursuance  of  the  re- 
quirements of  Const  art  2,  §  14,  relating  to 
reading  and  Toting  upon  bills  in  the  General 
Assembly,  it  is  immaterial  whether  the  amend- 
ment thereto  by  Pub.  Loc.  Laws  1919,  was 
passed  pursuant  to  such  constitutional  require- 
ments, since  such  statute  does  not  increase  the 
amount  of  the  debt  or  taxes  to  be  levied,  or 
otherwise  materially  change  the  original  blU. 

Z,  Highways     4=»90-Bonds— Rbtibxhxnt^ 

"May"— Official  Discbbtion. 
While  the  term  "may"  is  usuaUy  construed 
as  "shall''  in  imposing  a  duty  upon  a  pubUc 
official.  Pub.  Loc.  Laws  1917,  c.  74,  relating  to 
bonds  and  taxation  for  public  highway  in  Per- 
son county,  providing  that  (])entral  Highway 
Commission  may  retire  bond  at  certain  times, 
and  closing  with  the  provision  that  "all  this  to 
be  in  the  discretion  of  the  Central  Highway 
Commission,"  and  Pub.  Loc.  Laws  1919,  amend- 
ing section  2  thereof,  leave  the  matter  in  the 
discretion  of  the  commissioner. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

3.  Taxation  €=>52— Constitutional  Limita- 
tions—Constbuction  . 

Ck>n8t.  art.  5,  f  1,  which  establishes  the  limit 
of  taxation  on  the  poll  and  property  and  a  fixed 
equation  between  them,  refers  to  the  ordinary 
general  taxation  for  state  and  county  purposes, 
and  has  no  application  to  Pub.  Loc.  Laws  1917, 
e.  74,  providing  for  the  issue  of  bonds  for  taxa- 
tion for  construction  and  maintenance  of  roads 
in  Person  county. 

Claris,  O,  J.,  and  Walker,  J.,  dissenting  in 
part. 


Appeal  from  Superior  Court,  Person  Coun- 
ty; Lyon,  Judge. 

Controversy  without  action  by  T.  C.  Wag- 
staff  against  the  Central  Highway  Commis- 
sion of  Person  County.  Judgment  for  de- 
fendant, and  plaintlfl  excepts  and  appeals. 
Affirmed. 

The  oontroYersy  is  to  determine  the  ri^t 
of  the  defendant,-  the  central  highway  com- 
mission, to  Issue  bonds  of  the  county  of  Per- 
son for  the  construction  and  maintenance  of 
the  public  highways  therein,  pursuant  to 
chapter  74,  Public  Local  Laws  1917,  as 
amended  by  chapter  — ,  Laws  1919,  and  to 
the  issuance  of  an  injunction  to  restrain  the 
said  proposed  bond  issue.  There  was  judg-. 
ment  for  defendant,  and  plaintiff  excepted 
and  appealed* 

-  C.  A.  Hall,  of  Roxboro,  for  appellant 
F.  O.  Carver,  of  Roxboro,  for  appellee. 

HOKE,  J.  Chapter  74,  Public  Local  Laws 
1917,  establishes  a  general  scheme  for  the 
construction  and  maintenance  of  the  public 
roads  of  Person  county,  creates  a  central 
highway  commission,  with  power  to  super- 
vise and  control  title  matter,  authorizes  a 
bond  issue,  not  to  exceed  $300,000,  on  ap- 
proval of  a  majority  of  the  votes  cast  at  an 
electicm  to  be  held  for  the  purposes  and  the 
laying  of  a  tax,  not  to  exceed  50  cents  on 
the  $100  valuation  of  property  and  $1.60  on 
the  poll,  to  meet  the  interest  and  provide  a 
sinking  fund,  the  latter  not  to  exceed  1  per 
cent,  on  the  entire  issue,  and  the  commis- 
sion is  authorized,  in  Its  discretion,  to  use 
any  of  the  sinking  fund  for  the  purdiase  in 
open  market  of  any  of  the  bonds  issued  un- 
der the  act,  which  said  bonds  are  to  run 
for  a  period  not  exceeding  40  years  from  the 
date  of  issue.  An  election  having  been  held 
and  the  bond  issue  approved  by  the  voters, 
the  act,  in  reference  to  the  form  of  tiie 
bonds  and  the  times  when  the  same  might  be 
made  to  mature  and  when  the  current  in- 
terest thereon  paid,  provides  as  follows: 
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"The  bonds  so  issued  shall  bear  interest  at 
the  rate  of  not  to  exceed  five  per  cent,  payable 
the  first  day  orjanuary  and  July  of  each  year, 
and  shall  run  for  a  period  not  exceeding  forty 
years  from  date  of  issue.  The  said  central  high- 
way commission  may  provide  for  the  retirement 
of  seventy-five  thousand  dollars  of  said  bonds  at 
the  end  of  ten  years  after  date  of  issue,  seventy- 
five  thousand  dollars  at  the  end  of  twenty  years, 
seventy-five  thousand  dollars  at  the  end  of  thirty 
years,  and  the  other  seventy-five  thousand  dol- 
lars at  the  end  of  forty  years,  all  of  this  to  be 
in  the  discretion  of  the  central  highway  com- 
mission.*'   Section  2. 

This  statute  was  regularly  passed,  pursu- 
ant to  article  2,  f  14,  of  the  ^  state  Ck>nstitu- 
ti<m,  which  requires  that,  in  order  to  the 
validity  of  a  law  of  this  kind — 

**The  biU  •  •  •  shall  be  read  three  several 
times  in  each  house  of  the  General  Assembly  and 
passed  three  several  readings,  which  readings 
shall  have  been  on  three  different  days,  and 
agreed  to  by  each  house  respectively,  and  unless 
the  yeas  and  nays  on  the  second  and  third  read- 
ings of  the  bill  shall  have  been  entered  on  the 
journal." 

Before  any  bonds  issued,  the  General  As- 
sembly of  1919  (ctoapj  — )  amended  this 
portion  of  section  2  of  the  original  law,  the 
amendment  being  in  terms  as  follows: 

"The  General  Assembly  do  enact:  That  sec- 
tion two  of  chapter  seventy-four  of  Public  Local 
Laws  of  one  thousand  nine  hundred  and  seven- 
teen be  and  the  same  is  hereby  amended  by 
striking  out  the  words  'the  first  day  of  January 
and  July  of  each  year'  in  line  thirty  thereof,  and 
inserting  in  lieu  thereof  the  word  'semiannually.' 
And  by  striking  out  all  of  said  section  after  the 
word  'issue'  in  line  thirty-one  thereof  and  in- 
serting in  lieu  thereof  the  following:  'The  said 
bonds  may  be  made  to  mature  in  series  at  such 
time  or  times  as  the  central  highway  commission 
may  in  its  discretion  determine,  it  being  the  in- 
tent of  this  act  to  confer  upon  said  central  high- 
way commission  full  power  and  discretion  to 
provide  for  the  retirement  of  said  bonds  so  sold 
by  it  in  such  amounts  and  at  such  time  or 
times  as  it  may  prescribe  within  forty  years 
from  the  date  of  the  issue.' " 

Under  the  powers  conferred  by  these 
statutes  and  approved  In  the  election,  as 
stated,  the  central  highway  commission  of 
Person  county  proposes  to  issue  and  sell  the 
coupon  bonds  of  the  county  to  the  amount  of 
$225,000,  bearing  Interest  at  the  statutory 
rate  and  to  mature  as  follows:  The  $15,000 
maturing  in  5  years  from  date  of  issue; 
$20,000  maturing  in  10  years  from  date  of 
issue;  $25,000  maturing  in  15  years  from 
date  of  issue;  $35,000  maturing  in  20  years 
from  date  of  issue;  $45,000  maturing  in  25 
years  from  dtite  of  issue;  $55,000  maturing 
in  30  years  from  date  of  issue ;  $30,000  ma- 
turing in  33  years  from  date  of  issue.  The 
amendment  to  said  act  was  not  passed  pursu- 
ant to  article  2,  f  14,  and  the  question  pre- 
sented Ifl  as  to  the  yalidity  of  the  proposed  is- 
sue. 


[1,2]  In  various  decisions  of  the  court, 
construing  this  section  of  the  Ckmstitution,  it 
has  been  held  that  when  the  original  act, 
providing  for  the  creation  of  a  debt  and  the 
levy  of  a  tax,  etc.,  has  been  passed,  pursu- 
ant to  the  constitutional  requirements,  an 
amendment  thereto,  which  does  not  increase 
the  amount  of  the  debt  or  the  taxes  to  oe 
levied  or  otherwise  materially  change  the 
original  bill,  will  be  valid  and  amstitute  a 
portion  of  the  law  without  the  observance  of 
the  formalities  referred  to.  Gregg  v.  Oom- 
missioners,  162  N.  a  479,  78  S.  E.  301; 
Commissioners  ▼.  Stafford,  138  N.  O.  453,  50 
S.  E.  862 ;  Brown  ▼.  Stewart,  134  N.  O.  357, 
46  S.  E.  741 ;  Glenn  v.  Wray,  126  N.  O.  730, 
36  S.  E.  167. 

Considering  the  record  in  view  of  these 
decisions  and  others  of  like  kind,  we  do  not 
hesitate  to  hold  tiiat  the  amendment,  the 
subject-matter  of  this  controversy,  makes  no 
material  chan^  in  the  original  statute,  and 
that  the  bond  issue  referred  to  will  be  in  all 
respects  valid. 

It  would  not  be  seriously  ccmtended,  in 
reference  to  the  payment  of  the  interest  that 
the  change,  making  same  due  semiannually 
instead  of  the  1st  of  July  and  January  of 
each  year,  has  any  appreciable  significance 
and,  as  to  the  tentative  scheme,  submitted 
for  the  maturing  of  the  bonds  in  successive 
periods  of  5,  10,  and  15  years,  etc.,  the  time 
limit  of  40  years  for  the  bond  issue,  con- 
tained both  in  the  original  act  and  the 
amendment,  has  not  been  passed.  Neither 
the  amount  of  the  debt  nor  the  rate  of  tax- 
ation has  been  exceeded.  As  stated  in  the 
well-considered  argument  of  defendant's 
counsel,  the  sinking  fund  provision,  limited 
to  1  per  cent,  on  the  entire  issue,  would  be 
more  available  and  effective  by  reason  of 
proposed  method,  and'  the  burden  on  the  tax- 
payer would  seem  to  be  made  lighter  rather 
than  increased,  but,  apart  from  this,  and  we 
prefer  to  rest  our  decision  on  this  ground, 
we  are  clearly  of  opinicm  that  both  in  the 
original  act  and  in  the  amendment  the  time 
for  maturing  and  retirement  of  these  bonds 
was  left  in  the  discretion  of  the  central 
highway  commission  subject  to  the  limita- 
tion that  the  issue  should,  in  no  event,  ex- 
ceed the  period  of  40  years  from  the  date  of 
issue.  On  the  question  directly  presented, 
while  the  original  act,  more  by  way  of  suk- 
gestlon  than  requirement,  provides  that  the 
conmilssion  may  retire  $75,000  of  bonds  at 
the  end  of  10  years,  $75,000  at  the  end  of 
20,  etc.,  and  while  the  term  "may"  Is  usual- 
ly construed  as  "shall"  when* a  public  duty 
is  imposed  upon  a  public  o£9cial  (Jones  t. 
Commissioners,  137  N.  O.  579,  50  S.  B. 
291),  the  portion  of  the  law  In  question  here 
closes  with  the  very  significant  and,  to  our 
minds,  controlling  provision  that  "all  of  this 
to  be  in  tiie  discretion  of  the  Central  High- 
way Commission."  And  the  amendment,  in 
striking  out  this  part  of  section  2  and  sub- 
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stttnting  -far  it  tlie  proTMan  leaylng  the 
matter  In  the  power  and  discretion  of  the 
ocMnmissioii,  had  no  sensible  effect  upon  the 
original  statute.  The  amendment  was  no 
doubt  enacted  to  put  at  rest  some  question 
that  had  been  raised  concerning  it,  and,  in 
our  opinion,  made  no  appreciable  dhange 
from  tiie  original  law. 

[S]  This  disposes  of  the  <»ily  excepticm  ap- 
pearing in  the  record.  In  regard  to  the  ef- 
fect of  section  1,  article  5,  of  our  Constitu- 
tion on  the  issue  presented,  that  which  esh 
tablishes  a  limit  of  taxati(m  on  the  poll  and 
property  and  a  fixed  equation  between  them, 
as  tbe  question  has  been  otherwise  mooted, 
we  consider  it  well  to  say  that  under  au- 
thoritatiye  construction  dealing  directly 
with  the  subject,  this  section,  of  the  Gonsti- 
tution  refers  to  the  ordinary  general  taxa< 
tion  for  state  and  county  purposes,  and  has 
no  application  to  taxation  of  this  kind,  which 
is,  for  a  special  purpose,  entered  on  with  tiie 
special  approval  of  the  (General  Ass^nbly, 
and  whidi,  in  this  instance,  has  also  the 
sanction  and  approval  of  the  popular  vote. 
Moose  V.  Commissioners,  172  N.  O.  419,  90 
S.  Bl  441,  Ann.  Oas.  1917E,  1188. 

There  is  no  error  in  the  judgment  of  his 
honor,  and  the  same  is  affirmed. 

Affirmed. 

OLARK,  0.  J^  ccmcurs  in  the  opinion  and 
the  result,  exc^  as  to  the  validity  of  the 
levy  of  a  poll  tax  for  the  purpose  of  issuing 
bonds  for  the  construction  of  public  roads. 

The  Constitution  (article  5,  §  1)  provides: 

"The  state  and  county  capitation  tax  combined 
Bball  never  exceed  two  dollars  on  the  bead." 

And  article  6,  I  2,  provides: 

"The  proceeds  of  the  state  and  county  capita- 
tion tax  shall  be  applied  to  the  purpose  of  edu- 
cation and  the  support  of  the  poor,  but  in  no 
one  year  shall  more  than  25  per  cent;  thereof 
be  appropriated  to  the  latter  purpose." 

The  poll  tax  ($1.50)  laid  in  this  act  is  in 
excess  of  the  $2,  whidi  is  already  levied  in 
Person  county,  and  is  beyond  the  limit  per- 
mitted by  the  Constitution,  which  not  only 
gives  the  explicit  pledge  to  laborers  and 
men  of  smaU  means  that  they  should  not  be 
taxed  for  the  mere  privilege  of  breathing 
tbe  air  more  than  $2  per  year,  but  that  that 
sum  should  be  applied  to  no  other  purposes 
than  "education  and  the  support  of  the 
poor.** 

These  two  sections  cannot  be  stridden 
from  the  Constitution.  They  could  not  be 
made  more  explicit  The  whole  subject  was 
thoroughly  reviewed  and  this  view  sustained. 
by  the  unanimous  opinion  of  this  court  by 
Cknmor,  J.,  in  Railroad  v.  Commissioners,  148 
N.  C.  220,  61  S.  B.  690,  where  the  court  said 
that  the  provision  was  "imperative,  and 
prohibits  the  levy  of  any  tax  upon  the  poll 
for  any  purpose  in  excess  of  that  sum,'*  and 


"applies  the  poll  tax  to  the  purposes  of  edu- 
cation and  the  support  of  the  poor,  and 
*  •  •  withdraws  it  for  any  other  pur- 
pose,** adding  148  N.  a  245,  61  S.  E.  689, 
"The  question  cannot  again  arise.**  Tliis 
opinion  was  repeated  in  Railroad  v.  Com- 
mlssi(»iers,  148  N.  C.  248,  61  S.  B.  700,  also 
written  by  Judge  Connor,  and  in  Perry  v. 
(>>mmissioners,  148  N.  C.  621,  62  S.  B.  008, 
by  Hoke,  J. 

In  this  view,  the  issuance  of  the  bonds  is 
valid,  but  so  much  of  the  act  as  levies  the 
poll  tax  for  this  purpose  should  be  disre- 
garded. The  holders  of  the  bonds  have  the 
right  to  resort  to  the  collection  of  the  prin- 
cipal and  interest  thereof  upon  the  property 
of  the  county,  and  by  the  other  vaUd  taxes, 
but  whenever  the  aggregate  poll  tax  in  any 
county  exceeds  $2,  the  mandate  to  the  sher- 
iff should  cease,  and  even  within  the  $2  the 
poll  tax  can  be  applied  only  to  the  purposes 
of  education  and  the  ikkh*. 

If  there  is  any  authority  to  be  found  in 
the  Constitution  for  the  courts  to  supervise 
and  hold  invalid  an  act  of  the  Legislature 
in  any  case,  this  is  clearly  such  instance. 
The  equation  between  the  tax  on  property 
and  on  the  poll  necessarily  ceases,  as  is 
held  in  the  cases  above  cited,  when  the  poll 
tax  reaches  the  constitutional  limitation  of 
$2,  nor  can  it  be  levied  for  any  other  pur^ 
pose  than  education  and  the  support  of  the 
poor. 

The  Constitution  at  Halifax  in  1776  mad« 
no  reference  to  the  poll  tax,  and  it  has  al- 
ways been  unknown  in  Bngland,  except  in 
the  one  instance  where  its  imposlticNi  cen- 
turies ago  caused  the  insiurrection  known  at 
the  "Wat  T^ler  Rebellion,"  in  consequ^ice 
of  which  it  was  promptly  repealed,  and  has 
never  since  been  re-enacted,  though  in  thai 
country  far  more  than  in  this  government 
has  been  by  the  classes  and  not  by  the  peo- 
ple. At  divers  times  up  to  1698  there  was  a 
so-called  poll  tax,  but  graded  according  to 
amount  of  property  of  each  taxpayer. 

In  the  Revised  Statutes  of  North  Caro- 
lina in  1835  (Rev.  St  c  102,  i  6)  there  was 
a  poll  tax  of  20  cents,  which  was  levied  also 
upon  the  slaves.  In  the  Revised  Code  of 
1854  (Rev.  Code,  c  99,  f  4)  the  poll  tax  was 
40  cents,  and  it  was  levied  chiefly  because 
slaves  were  not  taxed  according  to  value  as 
property,  and  otherwise  would  escape  taxa- 
tion. There  was  no  tax  on*  personal  prop- 
erty in  this  state  till  about  1850. 

When  the  Constitution  of  1868  was  adopt- 
ed a  poll  tax  was  authorized,  but  it  was 
strictly  limited  to  $2,  with  the  further  pledge 
that  it  should  be  used  solely  for  the  purpos- 
es of  educati<XQ  and  the  support  of  the  poor. 
The  equation  between  property  and  polls  Is 
only  required  when  providing  for  the  ordi- 
nary expenses  of  the  state  and  county  gov- 
ernmoit,  and  therefore  in  many  statutes, 
such  as  this*  the  levy  of  the  poll  tax  has 
been  omitted,   even  when  the  total  would 
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not  exceed  the  |2.  Board  of  ESdncation  y. 
Commissioners,  137  N,  C.  310,  49  S.  E.  353; 
Jones  y.  (Commissioners.  107  N.  0.  248,  12 
S.  E.  69.  Out  of  the  43  states  less  than  half 
of  themi  leyy  any  poll  tax  at  all,  and  In 
them  it  is  mostly  restricted  to  60  cents 
or  $1. 

If  the  poll  tax  in  this  case  of  $1.60  is  ley- 
led,  it  will  be  largely  collected  out  of  men 
yrho  haye  no  wheels  to  pass  oyer  the  roads, 
nor  any.  real  estate  to  be  increased  in  yalue 
by  their  construction.  If  the  poll  tax  should 
be  omitted  from  the  tax  list  this  will  con- 
form the  statute  to  the  Constitution,  and 
will  in  no  wise  impair  the  yalidity  or  the 
yalQe  of  the  bonds  to  be  issued  under  this 
act,  for  there  is  ample  property  in  the  pros- 
perous and  progressiye  county  of  Person  out 
of  which  to  pay  the  principal  and  interest 
on  these  Ixmds. 

That  the  poll  tax  should  be  retained  at 
all,  and  unrepealed  here,  when  it  has  disap- 
peared almost  eyerywhere  else,  is  an  anom- 
aly. But  that  it  should  be  still  leyied  (in 
yiolation  of  the  pledge  in  the  Constitutioa) 
in  excess  of  $2  or  applied  to  other  purposes 
than  education  and  support  of  the  poor,  es- 
pecially since  the  unanimous  ruling  of  the 
court  in  the  cases  aboye  dted  and  the  as- 
surance therein  giyen  that  "this  question  can- 
not again  arise,**  Is  proof  how  little  weight 
and  thought  is  giyen  to  the  laborer  and  the 
m^i  of  small  means  in  legislation. 

It  is  true  that  the  poll  tax  is  leyied  on 
poor  and  rich  alike.  And  that  is  the  yery 
objection  to  it,  for  the  amount  which  Is  of 
no  consideration  to  the  well-to-do  is  oppres- 
siye  to  those  poorer,  who  must  often  take 
from  tile  Hying  of  themselyes  and  their  fam- 
ilies to  pay  the  $7  or  |8  which  has  often 
been  exacted.  There  was  no  tjhought  of  these 
men  and  no  one  to  speak  for  them  when  this 
poll  tax  proyision  was  put  into  this  statute. 

It  is  no  defense  that  formerly  our  roads 
were  worked  by  conscription  of  labor,  hand- 
ed down  from  ruder  times  in  England,  the 
same  system  which  under  the  name  of 
"Cory^es"  aided  most  materially  to  bring 
about  the  great  Reyolution  in  France.  This 
has  been  abolished  here,  not  only  because 
unjust,  but  because,  with  a  deep  sense  of  th6 
injustice  of  it  in  those  thus  conscripted,  the 
system  proyed  to  be  inefficient.  Our  Consti* 
tution  not  only  intended  to  restrict  the  tax 


on  the  mere  prlyllege  of  llying  to  $2,  and  as 
some  Justlficatian  of  such  taxation  the  ap- 
plication of  that  solely  to  "education  and 
the  poor,**  but  in  the  same  spirit  authorized 
(article  6,  |  6)  the  General  Assembly  to  ex- 
empt from  taxation  "wearing  apparel* 
household  and  kitchen  furniture,  the  tools  of 
farmers  and  mechanics  and  other  personal 
property  to  a  yalue  not  exceeding  $300.** 
Those  to  whom  this  exemption  would  be  an 
act  of  justice  haye  never  yet  had  sufficient 
influence  to  procure  its  enactm^it,  while  the 
yast  exemptions  to'  corporations  were  kept 
in  full  force  until  inyalldated  as  to  railroads 
by  the  decision  in  Railroad  y.  Alsbrobk,  110 
N.  C.  137  [14  S.  E.  66S3].  In  Jackscm  y. 
Commission*  130  N.  C.  425,  42  S.  E.  123,  the 
railroads,  however,  were  more  suocessfuL 

WALKER,  J.  (concurring).  My  views 
concerning  the  limitation  and  equation  of 
taxation  under  article  6,  |  1  of  the  Consti- 
tution, and  the  relation  of  sections  1  and  6 
of  the  same  article,  were  fully  stated  in 
Moose  v.  Commissioners,  172  N.  C.  419,  at 
p.  451,  90  S.  E.  441,  Ann.  Cas.  1917B,  1183» 
and  Collie  ▼.  CommissionerB,  146  N.  C.  183» 
59  S.  E.  44,  and  need  not  be  restated  here. 
I  have  not  changed  my  opinion  in  that  re- 
spect but  the  court  decided  that  under  seo* 
tion  6,  with  the  special  approval  of  the  Gen- 
eral Assembly,  a  county  might  levy  a  tax 
for  a  special  purpose  without  r^ard  to  the 
limitation  as  fixed  by  section  1  of  article  5 ; 
and,  while  I  entertain  now  the  same  views 
as  those  set  forth  in  Moose  v.  (Commission- 
ers, supra,  I  defer  to  that  decision,  as  It 
would  be  futile,  at  this  time,  not  to  do  so, 
a  majority  of  the  court,  as  now  constituted* 
still  adhering  to  the  decisi(m  in  Moose  v. 
Commissioners,  supra,  and  for  the  reasons 
stated  in  the  opinion  of  the  court,  as  deliv- 
ered by  Justice  Allen,  In  that  case.  There- 
fore I  concur  in  the  result  In  this  case.  Ex- 
cept as  heretofore  stated,  I  concur  fully  in 
the  opinion  of  the  court,  and  also  in  the 
reasoning  upon  the  other  questions  involved. 
It  may  be  that  the  question,  as  to  the  limit 
of  taxation,  and  the  maximum  of  poll  tax 
that  can  be  levied,  is  not  clearly  and  dis- 
tinctly raised  in  this  record,  but  I  have  re- 
ferred to  the  Moose  and  Collie  Oases  merely 
to  exclude  any  inferaice  that  I  have  sur- 
rendered my  views  upcm  that  question. 
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HILTON  V.  GOBDON  et  aL    (No.  396.) 

(Supreme  Court  of  North  Garoliiuu    April  28, 

1919.) 

1.  Limitation  of  Actions  «=»66(15)— Compu- 
tation OF  Peuiod— Demand. 

Where  it  was  sought  to  compel  an  occupant 
of  land  to  execute  a  deed  to  plaintiff  pursuant 
to  a  contract  whereby  such  deed  covering  part 
.  of  the  property  was  to  be  executed  when  one- 
third  of  the  rents  and  profits  of  the  entire  tract 
amounted  to  the  incumbrance  thereon,  a  demand 
by  plaintiff  before  the  rents  and  profits  had 
reached  such  point  for  the  execution  of  the 
deed,  disregarded  but  not  refused  by  defendant, 
did  not  set  in  motion  the  statute  of  limitations. 

2.  Limitation  of  Actions  <s=»66(15)  —  Com- 
putation OF  Pebiod-'Time  of  Demand. 

Where  a  contract  provided  for  the  execution 
of  a  deed  to  part  of  the  land  when  one-third  of 
the  rents  and  profits  of  the  entire  tract  amount- 
ed to  the  incumbrance  thereon,  refusal  on  de- 
mand to  make  the  deed  at  a  time  when  the  rents 
and  profits  bad  not  reached  such  point  did  not 
set  in  motion  the  statute  of  limitations. 

3.  Limitation  of  Actions  €=>102(11)  —  Com- 
mencement OF  Pemod— Continuous  Fidu- 
ciary Relation. 

Under  a  contract  whereby  defendant  was  to 
execute  a  deed  to  part  of  the  land  when  one- 
third  of  the  rents  and  profits  of  the  entire  tract 
amounted  to  the  sum  of  the  incumbrances 
thereon,  the  relation  between  plaintiff  and  de- 
fendant being  one  of  trust  or  agency,  continu- 
ous, unfinished,  and  indefinite  as  to  time,  the 
rule  that  a  demand  puts  the  statute  in  motion 
has  no  application. 

4.  Limitation  of  Actions  ^=>102(11)— Com- 
mencement OF  Period  —  Trust  Relations. 

The  statue  of  limitations  does  not  begin  to 
operate  where  plaintiff's  agent  becomes  a  trus- 
tee charged  with  the  execution  of  fiduciary  du- 
ties until  the  termination  of  the  trust. 

6.  Appeal  and  Error  ^=»1010(1)— Review- 
Findings  OF  Fact. 
Findings  of  fact  supported  by  evidence  are 
not  subject  to  review. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty;   Shaw,  Judge. 

Action  by  J.  C.  Hilton  against  H.  W.  Gor- 
don, and  others,  tried  on  exceptions  to  a 
referee's  report  Judgment  on  the  report  ap- 
proved by  the  court,  and  the  named  defend- 
ant appeals.    A£3rmed. 

This  is  an  action  tried  upon  exceptions  to 
the  report  of  a  referee.  The  action  was  be- 
gun April  1,  1914.  The  plaintiff  alleged  that 
on  and  prior  to  April  29,  1889,  he  was  the 
owner  of  a  tract  of  land  in  Guilford  county 
(described  in  the  complaint)  containing  192 
acres,  upon  which  there  was  a  mortgage  of 
^10;  that  on  April  29,  1889,  the  plaintiff 
and  H.  W.  Gordon  entered  into  a  certain 
written  contract,  whereby  it  was  agreed  that 


W.  Gordon,  who  was  to  hold,  use,  and  cul- 
tivate the  same  and  apply  one-third  of  all 
crops,  profits  and  income  from  said  land  to 
pay  off  said  mortgage  and  to  hola  and  culti- 
vate said  land  imtil  one-third  of  the  income 
or  profits  should  be  suflBlcient  to  pay  off  said 
mortgage,  the  said  Gordon  to  have  the  oth^ 
two-thirds  of  the  income  arising  from  the 
cultivation  of  the  land;  that  said  deed  was 
executed  to  H.  W.  Gordon  by  plaintiff  on 
April  29,  1889,  and  H.  W.  Gordon  thereupon 
executed  a  written  contract  to  the  ^ect 
above  mentioned,  and  that  H.  W.  Gordon  and 
his  wSe,  Mary  Gordon,  by  the  terms  of  said 
contract  agreed  to  reconvey  to  the  plaintiff 
one-half  of  the  said  tract  of  land  (96  acres) 
as  soon  as  one-third  of  the  profits  and  rents 
of  the  whole  tract  (192  acres)  should  dis- 
charge the  said  mortgage  debt;  that  there- 
upon H.  W.  Crordon  went  into  possession  of 
the  said  land,  and  has  ever  since  continued 
in  possession,  and  has  had  and  received  all 
the  rents  and  income  therefrom,  and  has  nev- 
er accounted  to  the  plaintiff  for  any  part 
thereof ;  that  one-third  of  the  rents  has  been 
more  than  sufficient  to  pay  off  said  mort- 
gage before  the  beginning  of  this  action. 

The  findings  by  the  referee,  which  were  ap- 
proved by  the  court,  are  in  accordance  with 
these  allegations  of  the  complaint,  and  in 
addition  it  was  found  as  a  fact  that  the  rents 
were  sufDdent  by  December,  1907,  to  pay  the 
mortgage  debt,  but  that  the  defendant  ren- 
dered no  accounts  of  the  rents,  and  contend- 
ed up  to  the  commencement  of  this  action 
that  the  mortgage  debt  had  not  been  paid, 
an4  it  was  also  found  as  a  fact  that  the 
plaintiff  did  not  know  until  after  the  com- 
mencement of  this  action  that  the  rents  were 
sufficient  for  that  purpose. 

In  April,  1892,  the  plaintiff  wrote  a  letter 
to  the  defendant  in  which  he  said  among 
other  things: 

"The  deed  to  that  land  is  due  soon  and  you 
will  please  have  it  run  out  according  to  con- 
tract and  write  me  when  it  wUl  be  ready.  I 
want  it  .fixed  some  way  or  other.  John  Barrin- 
ger  told  me  that  it  was  fixed  so  you  could  not 
have  a  good  deed  till  that  firm  would  take  the 
money;  that  you  could  give  me  a  deed  subject 
to  that  debt  I  want  it  fixed  right.  If  you 
can't  make  a  good  deed  until  that  money  is  paid 
you  can  renew  the  title.  If  you  will  work  it 
as  you  have  before  and  appropriate  one-sixth  of 
all  the  truck  that  you  make  on  the  entire  place 
you  write  me  how  much  my  rent  paid  on  my 
part  and  how  much  is  due  yet.  I  am  ready  to 
pay  off  the  whole  thing  any  time  you  can  make 
the  deed." 

The  defendant  made  no  reply  to  this  let- 
ter, and  at  that  time  the  plaintiff  was  not 
entitled  to  a  deed  because  the  rents  were 
not  then  sufficient  to  pay  off  the  mortgage 
debt. 

Judgment  was  rendered  upon  the  report 


the  plaintiff  should  convey  said  land  to  H.  |  of  the  referee,  which  was  approved  by  the 
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court,  requiring  the  defendant  to  execute  a 
deed  according  to  his  contract  and  for  the 
rents  over  and  above  the  mortgage  debt,  and 
the  defendant  excited  and  appealed. 

J.  A.  Barrlnger  and  R.  G.  Stmdwlck,  both 
of  Greensboro,  for  appellant 

King  &  Kimball,  of  Greensboro,  for  ap- 
pellee. 

ALLEN,  J.  The  exception  relied  on  by 
the  defendant  is  to  the  judgment,  upon  the 
ground  that,  although  under  the  agreement 
and  contract  found  by  the  referee  to  exist 
between  the  plalntUf  and  defendant  the  re- 
lationship of  trustee  and  agent  existed,  the 
letter  written  by  the  plaintiff  to  the  defendant 
in  April,  1892,  was  a  demand,  and  had  the 
eilect  of  putting  the  statute  of  limitations  in 
operation,  and  that  upon  the  admitted  facts 
the  plaintiff's  cause  of  action  is  barred. 
There  are,  in  our  opinion,  several  satisfac- 
tory answers  to  this  position.  Speaking  of 
a  contract  similar  in  many  respects,  but  not 
with  so  many  evidences  of  a  trust,  the  court 
said,  in  Maxwell  v.  Barrlnger,  110  N.  0.  83, 
14  S.  E.  518,  28  Am.  St  Rep.  668: 

'The  defendant  was  the  trustee  of  an  ex- 
press trust,  and  also  an  equitable  tenant  in  com- 
mon with  the  plaintiffs.  His  possession  was 
not  inconsistent  with  his  relation  to  the  plain- 
tiffs, and  there  was  no  actual  ouster  or  exclu- 
sive possession  for  20  years.  Gilchrist  v.  Mid- 
dleton,  107  N.  C.  681  [12  S.  E.  85].  Treating 
him  either  as  a  trustee  or  a  tenant  in  common, 
the  statute  would  not  be  put  in  operation  until 
a  demand  and  refusal." 

And  again  in  Patterson  y.  Lilly,  90  N.  O. 
88: 

"It  is  true  a  demand  was  made  by  the  plain- 
tiff in  1873,  but  there  was  no  refusal;  and  a 
demand  and  refusal  were  necessary  to  terminate 
his  agency.  In  Northcot  v.  Gasper,  6  Ired.  Eq. 
[41  N.  0.]  308,  Chief  Justice  Ruffin  said:  If 
there  be  an  express  understanding  by  one  to 
manage  an  estate  for  another,  for  an  indefinite 
period,  a  right  to  an  account  arises  between 
them  from  time  to  time,  but  the  statute  of  lim- 
itations does  not  operate  to  bar  an  account  for 
any  part  of  the  time  while  the  relation  of  prin- 
cipal and  bailiff  subsists  between  them;  that  is, 
wikile  the  agency  of  the  management  of  the  es- 
tate is  kept  up.  While  the  relation  continues, 
there  is  a  privity  between  the  parties,  and  there 
is  nothing  to  set  the  statute  in  operation.'  And 
it  was  held  in  that  case  that  a  demand  and  re- 
fusal were  necessary  to  put  the  statute  in  mo- 
tion. And  in  Commissioners  v.  Lash,  89  N.  C. 
159,  it  was  held  that,  where  the  relation  of 
principal  and  agent  subsists,  the  demand  for 
an  account  necessary  to  put  the  statute  of  lim- 
itations in  operation  must  be  such  as  to  put  an 
end  to  the  agency.  Nothing  less  than  a  demand 
and  refusal,  or  the  coming  to  a  final  account 
and  settlement,  or  the  death  of  one  of  the  par- 
ties, will  put  an  end  to  an  agency." 

[1]  The  defendant,  instead  of  refusing  to 
comply  with  the  request  in  the  letter,  paid  no 


attention  to  it,  and  continued  the  use 
and  occupation  of  the  land  under  the  con- 
tract as  before.  He  neither  did  nor  said 
anything  in  repudiation  of  the  trust,  or  to 
create  an  adverse  relationship,  and  the  de- 
fendant testified  that  no  demand  was  made 
on  him  after  the  letter  was  written,  and  up 
to  action  commenced  he  was  contending  he 
had  the  right  to  use  the  land  under  his  con- 
tract with  the  plaintiff,  which  he,  however, 
denied  was  the  contract  declared  on,  upon 
the  ground  that  he  had  not  received  sufficient 
rents  to  pay  off  the  mortgage  debt. 

[2]  Again,  the  cause  of  action  of  the  plain- 
tiff had  not  accrued  in  1892,  and  the  defend- 
ant might  have  refused  to  make  a  deed  to 
the  plaintiff  at  that  time  without  assuming  a 
hostile  attitude,  upon  the  ground  that  he 
was  in  possesion  under  the  contract,  and 
that  the  plaintiff  would  not  be  entitled  to  a 
deed,  until  the  rents  were  sufficient  to  pay 
the  mortgage  debt,  which  was  not  until  1907, 
15  years  after  the  letter  was  written. 

[3, 4]  The  trust  or  agency  was  continuous, 
unfinished,  and  indefinite  as  to  time,  and,  as 
said  in  Commissioners  v.  Lash,  89  N.  C.  168: 

**The  cases  in  which  a  demand  is  held  to  be 
necessary,  and  when  made  to  put  the  statute 
in  motion,  will  be  found  to  be  concluded  or  fin- 
ished agencies,  where  nothing  remains  to  be 
done  but  to  account  for  and  pay  over  the  fund. 
They  are  inapplicable  to  a  continuous  indefimte 
agency,  in  which,  from  the  confidence  reposed 
in  the  agent,  he  assumes  fiduciary  relations  to- 
wards his  employer  In  the  management  of  In- 
terests committed  to  his  charge,  and  becomes 
a  trustee.  While  this  relation  subsists,  though 
there  may  have  been  unheeded  calls  on  him  for 
Information,  by  the  mutual  acquiescence  of  the 
parties,  it  cannot  be  hostile  so  as  to  permit 
the  running  of  the  statute.    •    •    • 

"Where  the  agent  becomes  a  trustee,  charged 
with  the  execution  of  fiduciary  duties,  until  the 
trust  is  put  an  end  to,  the  statute  does  not  be- 
gin to  operate.  In  express  trusts  there  is  no 
bar  until  a  sufficient  time  lapses  after  their 
close.  This  is  decided  in  numerous  cases. 
Falls  V.  Torrence,  11  N.  C.  412;  Edwards  v. 
University,  21  N.  C.  325  [30  Am.  Dec.  1701. 
The  same  is  the  rule  as  to  a  bailee.  Collier  v. 
Poe,  16  N.  C,  55. 

**Thu8  Pearson,  J.,  remarks:  'Where  a  confi- 
dential relation  is  established  between  parties, 
either  by  act  of  law  as  in  the  case  of  coparce- 
ners, tenants  in  common,  etc.,  or  by  agreement 
of  the  parties  themselves  as  In  case  of  a  trust 
or  agency,  the  rights  incident  to  that  relation 
continue  until  that  relation  is  put  an  end  to, 
and  the  statute  of  limitations  and  lapse  of  time 
have  no  application.*  Blount  v.  Robeson,  56  N. 
C.  73.  To  the  same  effect,  as  to  an  unclosed 
trust,  are  Davis  v.  Gotten,  55  N.  C.  430;  West 
V.  Sloan,  56  N.  C.  102." 

We  therefore  conclude  that  the  letter  of 
1892,  requesting  the  execution  of  a  deed,  did 
not  have  the  effect  of  putting  the  statute  of 
limitations  in  operation,  and,  as  the  defend- 
ant continued  in  possession,  claiming  up  to 
the  commencement  of  this  action  that  the 
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rents  were  not  sufficient  to  pay  o£F  the  mort- 
gage, and  liad  never  made  a  statement  of 
the  acconnts  between  them,  and  the  plaintiff 
was  Ignorant  of  his  rights,  that  the  plaintiff's 
caose  of  action  is  not  barred. 

[6]  The  other  exceptions  of  the  defendant 
are  to  findings  of  fact,  which  are  supported 
by  evidence,  and  the  action  of  the  court  there- 
on is  not  subject  to  review.  Spruce  Go.  v. 
Hayes,  169  N.  a  254,  85  S.  E.  382. 

Affirmed* 


(177  N.  C.  B87) 

STATE  T.  BRADY.     (No.  378.) 

(Supreme  Court  of  North  Carolina.    April  23, 

1919.) 

1.  Cbikinal  Law  <&=»970(9),  972— Abbest  of 
Judgment— Substantial  Defects  in  In- 
dictment—Extbinbio  Evidence. 

A  judgment  in  a  criminal  prosecution  can 
only  be  arrested  for  defects  in  the*bill  of  indict- 
ment when  it  shows  substantial  defects  on  its 
face,  and  the  court  cannot  look  to  extrinsic 
evidence  to  ascertain  such  defects. 

2.  Criminal  Law  4s>753(2),  968(8)— Faxlubb 
OF  Pboof— Pbayeb  fob  Instbuotion— As- 
best  of  Judqment. 

In  a  criminal  prosecution,  if  there  be  a  fail- 
ure of  proof  the  defendant  should  take  ad- 
vantage of  it  by  prayer  for  instruction,  and  not 
by  a  motion  in  arrest  of  judgment. 

3.  Abobtion  4=»12^,  New,  voL  8A  Key-No. 
Seriesr-lNSTBUCTioNS  to  Aoqutt— Failubb 
of  Pboof— Evidence. 

Defendant's  prayer  for  instruction  in  abor- 
tion case  on  the  ground  that  there  had  been  a 
failure  of  proof  can  avail  nothing,  where  there 
was  evidence  that  the  defendant  prescribed 
whisky  at  one  time  and  ratsbane  and  tablets 
at  another  time  for  purpose  of  causing  abor- 
tion. 

Appeal  from  Superior  Court,  Guilford 
Ckmnty;    Shaw,  Judge. 

Charles  Brady  was  convicted  of  the  crime 
of  prescribing,  procuring,  and  advising  the 
use  of  medicine  for  the  purpose  of  producing 
an  abortion,  and  after  the  overruling  of  his 
motion  in  arrest  of  Judgment  he  excepts  and 
appeals  from  the  judgment  pronounced  on  the 
verdict    No  error. 

The  defendant  was  convicted  on  the  follow- 
ing indictment : 

"The  jurors  for  the  state  upon  their  oath 
present  that  Charles  R.  Brady,  late  of  the  coun- 
ty of  Guilford,  on  the  12th  day  of  January,  in 
the  year  of  our  Lord  1918,  with  force  and  arms, 


at  and  in  the  county  aforesaid,  did  unlawfully^ 
willfully,  and  feloniously  prescribe  for  one  Polly 
St.  Clair,  she  being  pregnant  or  quick  with 
child,  to  the  knowledge  of  the  said  Charles  R. 
Brady,  certain  medicine,  drugs,  or  some  sub- 
stance, with  intent  thereby  to  destroy  said  child, 
the  same  not  being  necessary  to  save  the  life 
of  said  mother;  the  said  Charles  B.  Brady  not 
only  prescribed  the  aforesaid  medicine  or  drug, 
but  procured  the  same  and  advised  the  said 
Polly  St.  Clair  to  take  same,  against  the  form 
of  the  statute  in  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state.  Bower,  Solicitor.** 

There  was  a  verdict  of  guilty,  and  the  de- 
fendant moved  in  arrest  of  Judgment,  which 
was  overruled,  and  he  excepted  and  appealed 
from  the  Judgment  pronounced  on  the  verdict 

John  A.  Barringer,  of  Greensboro,  for  ap- 
pellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  The  defendant  concedes  that 
the  first  part  of  the  indictment,  charging  him 
with  prescribing,  is  good,  and  he  does  not 
question  the  correctness  of  the  principle  that 
when  there  are  two  or  more  counts  In  an  In- 
dictment, some  good  and  others  defective, 
that  a  general  verdict  of  guilty  will  be  up- 
held (State  V.  Kllngman,  172  N.  O.  950,  90  S. 
E.  690),  but  hei  insists  that  there  is  no  evi- 
dence that  he  prescribed  medicine,  etc.,  and 
as  the  procuring  and  advising  are  not  proper- 
ly charged,  that  the  Judgment  ought  to  be 
arrested. 

[1]  The  difficulty  with  this  position  is  that : 

'The  judgment  in  a  criminal  prosecution  can 
only  be  arrested  for  defects  in  the  bill  of  indict- 
ment when  it  shows  substantial  defects  upon  its 
face.  The  court  cannot  look  to  extrinsic  evi- 
dence to  ascertain  the  defects."  State  v.  Craige, 
89  N.  C.  479,  45  Am.  Bep.  698. 

[2]  The  same  question  was  presented  in 
State  V.  Hawkins,  155  N.  C.  466,  71  S.  B.  326, 
and  the  court  said : 

"If  there  had  been  a  failure  of  proof,  the 
defendant  should  have  taken  advantage  of  it 
by  a  prayer  for  instruction,  and  not  by  a  mo- 
tion in  arrest  of  Judgment" 

[3]  A  prayer  for  instruction  would  not, 
however,  have  availed  the  defendant  as  we 
find  in  the  record  evidence  that  the  defendant 
prescribed  whisky  at  one  time  and  ratsbane 
and  tablets  at  other  times  for  the  purpose  of 
causing  an  abortion. 

No  error. 


^s^For  other  cases  see  same  topic  and  KBTr-NTTMBER  in  all  Key-Numbered  Digests  and  Indexes 
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(177  N.  C.  846) 

CRANE  CO.  T.  SHAW  et  aL     (No.  889.) 

(Supreme  Ck>iirt  of  North  Carolina.    April  23, 

1919.) 

1.  Pleadinq  ^=s>34(4),  214(1)— DEMUBBXBr-EiP- 

IVCT— CONSTBUOnON . 

The  allegationa  of  the  complaint  are  admit- 
ted by  demurrer,  and  they  must  be  liberally  oon- 
«trued  in  favor  of  the  pleader. 

2.  Principal   and    Subbtt   4=»69— Bonds— 

CONSTBUCnON. 

Doubtful  and  ambiguous  expressiona  in  a 
bond  of  a  contractor  prepared  by  the  surety  will 
be  construed  in  favor  of  the  obligee,  if  it  can 
reasonably  be  done. 

a.  Pbincipal  and  Scjbbtt  ^s»66(2)— Contback 
tob's  Bonds—Liabilitt. 
Under  a  contractor's  bond  covering  pay- 
ment to  all  persons  who  had  contracts  direct 
with  the  prindpal  for  labor  or  material,  where 
materials  furnished  by  materialmen  were  ordered 
by  a  subcontractor  only  after  the  principal  con- 
tractor gave  guaranty  of  payment  which  im- 
posed an  absolute  and  direct  liability  and  not  a 
guaranty  of  collection  merely,  the  surety  was 
liable. 

4.  Pbincipal  and  Subett  «=s>82(2)— Oontbao- 
tob's  Bonds— Contbacts  "EjXecttixd  bt  Sub- 
oontbaotobs. 
Under  a  contractor's  bond  stipulated  to  sat- 
isfy all  claims  and  demands  incurred  for  ma- 
terials and  labor,  a  materialman  who  had  con- 
tracted with  a  subcontractor  could  recover  from 
principal  contractor's  bondsman. 

Appeal  from  Superior  Court,  Guilford 
County;   Lane,  Judge. 

Acti<Mi  by  the  Crane  Company  against  J. 
T.  B.  Shaw  and  the  United  States  Fidelity 
&  Guaranty  Company,  of  Baltimore.  From  an 
order  overruling  a  demurrer  to  the  complaint, 
defendant  guaranty  company  alone  appeals. 
AlUrmed. 

This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint 

The  first  three  allegations  in  the  complaint 
allege  the  incorporation  of  the  plaintiff  and 
of  the  defendants  Longest  &  Tessier  Ck>m- 
pany,  and  the  United  States  Fidelity  &  Guar- 
anty Company. 

The  other  allegations  in  the  complaint  are 
as  follows: 

IV.  That  on  the  10th  day  of  July,  1918,  the 
defendant  Longest  &  Tessier  Company  entered 
into  a  written  contract  or  agreement  with  the 
county  commissioners  of  Surry  county,  N.  C, 
for  the  construction  of  a  courthouse  and  Jail  at 
r>obson,  N.  C,  and  such  commissioners,  com- 
plying with  the  public  laws  of  North  Carolina, 
session  1013,  chapter  150,  section  2,  or  Revisal, 
section  2020,  of  1905,  as  thereby  amended,  de- 
manded that  the  said  defendant,  Longest  & 
Tessier  Co.,  give  bond  as  required  by  such  stat- 
ute. 

V.  That  on  the  12th  day  of  July,  1918,  the 
defendant  United  States  Fidelity  &  Guaranty 


Company,  of  Baltimore,  Md.,  for  value  received, 
together  with  its  codefendant.  Longest  &  Tessier 
0>mpany,  complying  with  the  demand  of  the 
county  commissioners  of  Surry  county,  N.  C, 
made^  executed,  and  delivered  a  bond  to  the  said 
county  commissioners  of  Surry  county  in  the 
sum  of  $24,5(X);  the  condition  thereof  being  as 
follows: 

"That  if  the  principal  (Longest  &  Tessier  (>>.) 
shall  faithfully  perform  the  contract  on  its  part» 
and  satisfy  i^  daims  and  demands,  incurred 
for  the  same,  and  shall  fully  indemnify  and 
save  harmless  the  owner  (county  commissionera 
of  Surry  county)  from  all  costs  and  damages 
which  he  may  sustain  by  reason  of  failure  so  to 
do  and  shall  folly  reimburse  and  repay  the 
owner  all  outlay  and  expenses  which  the  owner 
(county  commissioners  of  Sony  county)  may 
incur  in  making  good  any  such  default  and  shall 
pay  all  persons  who  have  contracts  directly 
with  the  principal  for  labor  or  materials,  then 
this  obligation  shall  be  null  and  void,  otherwise 
it  shall  remain  In  full  force  and  effect." 

VI.  That  on  the  2l8t  day  of  October,  1916» 
the  defendant  Longest  &  Tessier  Company  made, 
executed,  and  delivered  to  the  plaintiff  Crane 
Company  a  contract  for  materials  to  be  used  in 
the  construction  of  the  Surry  county  courthouse 
and  jail;  such  contract  being  in  wcMrds  and 
figures  as  follows: 

"Greensboro,  N.  0. 

"Crane  Company,  Baltimore,  Md.— Dear  Sirs: 
Please  sell  and  deliver  to  Comstodc  Electric 
Company,  Inc.,  High  Point,  North  Ckirolina,  on 
your  usual  credit  terms  of  sixty  days  net  or  two 
per  cent,  for  cash,  ten  days  from  date  of  invoice* 
goods,  wares  and  merchandise  not  to  exceed 
$2,044.91  (two  thousand  and  forty-four  dollars 
and  ninety-one  cents),  being  quotations  for  ma- 
terial selected  and  ordered  by  the  above  Com- 
stodk  Electric  Company,  Inc.,  for  Surry  cpnaty 
courthouse  and  jail  contract  at  Dobson,  Noi^k 
Carolina,  and  in  consideration  thereof,  we  hers* 
by  guaranty  and  hold  ourselves  personally  re^ 
sponsible  for  the  payment  at  maturity  for  goods, 
wares  and  merchandise  so  sold  and  delivered. 
We  hereby  waive  notice  of  acceptance  thereof, 
dates  of  shipment  or  delivery  and  notice  of  de- 
fault in  payment. 

"Witness  our  hand  and  seal,  this  '  day 

of f  1916.    Yours  truly,  Longest  &  Tessier 

Company,  by  B.  D.  Tessier,  Treas." 

And  accompanied  said  contract  with  its  letter 
hereto  attached,  marked  "Exhibit  B"  and  made 
a  part  hereof. 

VII.  That  after  the  execution  of  the  foregoing 
contract  of  October  21,  1916,  and  in  complianc<» 
with  the  terms  thereof,  the  plaintiff  delivere<^ 
to  the  said  Comstock  Electric  Company,  goods 
wares,  and  building  material  in  the  sum  of 
$1,224.04,  an  itemized  statement  of  which  is 
hereto  attached,  marked  "Exhibit  A,**  and  asked 
to  be  taken  as  a  part,  of  this  paragraph ;  that 
all  of  said  materials  were  used  by  the  said 
Comstock  Electric  Company  in  attempting  to 
carry  out  the  terms  of  its  agreement  with 
Longest  &  Tessier  Company  in  the  erection  of 
the  Surry  county  courthouse  and  jail,  which  tho 
said  Longest  &  Tessier  (Company  contracted  to 
build  for  the  commissioners  above  nanysd  by  tho 
terms  of  its  agreement,  dated  July  10,  1910, 
and  that  all  of  the  materials,  an  itemised  stata^- 
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ment  of  which  is  set  oat  in  "Exhibit  A,"  were 
used  in  the  constraction  of  said  courthouae  and 
jaiL     (Omitted  from  record  by  agreement.) 

VIII.  That  before  the  said  plumbing  contract 
of  the  Gomstock  Electric  Company  with  Longest 
&  Tessier  was  completed,  the  said  Gomstock 
Electric  Gompany  abandoned  the  said  contract, 
and  failed  and  neglected  to  finish  the  work;  that 
thereupon  the  said  Longest  &  Tessier  Company 
took  the  materials  which  the  plaintiff  had  ship- 
ped to  be  used  in  the  construction  of  said  Surry 
county  courthouse  and  jail,  and  undertook  the 
completion  of  the  contract  which  the  said  Gom- 
stock Electric  Company  had  abandoned,  but 
that  before  it  could  complete  the  same  and  be- 
fore it  could  carry  out  its  agreement  with  the 
county  commissioners  of  Surry  county,  dated 
July  10,  1916,  and  before  it  could  comply  with 
the  terms  of  its  guaranty  with  the  plaintiff,  as 
above  alleged,  the  said  defendant.  Longest  & 
Tessier  Company,  became  insolvent  and  was  duly 
adjudged  a  bankrupt  on  the  29th  day  of  May, 
1917. 

IX.  That  the  plaintiff  is  informed  and  believes 
and  so  alleges,  that  by  reason  of  the  bond  ex- 
ecuted by  the  United  States  Fidelity  &  Guar- 
anty Company,  ot  Baltimore,  Md.,  to  the  coun- 
ty commissioners  of  Surry  county,  for  the 
benefit  of  Longest  &  Tessier  Company,  and  by 
reason  of  the  guaranty  executed  by  the  said 
Longest  &  Tessier  to  the  plaintiff,  the  said 
United  States  Fidelity  &  Guaranty  Company, 
«f  Baltimore,  and  its  codefendant,  Longest  & 
Tessier  Gompany,  became  liable  to  the  plaintiff 
for  the  amount  due  the  said  plaintiff  for  ma- 
terials furnished  by  virtue  of  said  guaranty,  to 
tile  Gomstock  Electric  Gompany,  to  be  used  in 
the  constroction  of  the  Surry  county  courthouse 
and  jail,  and  that  by  reason  of  said  bond  and 
guaranty  and  the  contracts  hereinbefore  men- 
tioned, the  defendants  are  due  and  owing  the 
plaintiff  the  sum  of  $1,224.04,  with  interest 
thereon  from  Febriuary  2,  1017,  until  paid. 

X.  That  said  Longest  &  Tesisier  Company  •  is 
due  and  owing  the  plaintiff  the  sum  of  $1,224.04 
as  a  balance  remaining  for  materials  furnished 
by  the  plaintiff  to  the  Gomstock  Electric  Com- 
pany, to  be  used  in  the  construction  of  the  Surry 
county  courthouse  and  jail,  binder  and  by  virtue 
of  the  terms  of  its  guaranty  to  the  plaintiff,  as 
hereinbefore  alleged. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendants  and  each  of  them  for  the  sum  of 
$1,224.04,  with  interest  thereon  from  February 
2,  1917.  together  with  the  costs  of  tills  action, 
to  be  taxed  by  the  clerk, 

Clifford  Frazier,  Attorney  for  Plaintiff. 

The  demurrer  is  as  follows: 

The  United  States  Fidelity  &  Guaranty  Com- 
pany, one  of  the  defendants  above  named,  de- 
murs to  the  complaint  filed  in  this  cause  on  the 
following  ground: 

That  it  appears  from  the  complaint,  and  upon 
the  fiace  thereof,  that  the  said  defendant  is  not 
liable  to  any  person  for  labor  or  material  used 
in  the  construction  of  said  Surry  county  court- 
house, unless  the  same  is  due  upon  a  contract 
made  directiy  with  the  said  Longest  &  T^sier 
Company,  and  that  the  contract  sued  on  in  this 
case  was  not  made  directly  with  said  Longest  & 
Tessier  Company,  but  that  the  goods  sued  for 
in  this  case  were  sold  by  the  plaintiff  directiy  to 


f  the  Gomstock  EUectric  Company  and  delivered 
to  said  Gomstock  Electric  Gompany. 

Jno.  L.  Rendleman, 
Jerome  &  Scales, 
Attorneys  for  Defendant  United  States 
Fidelity  &  Guaranty  Company. 

The  demurrer  was  overruled,  and  the  de- 
fendant guaranty  company  excepted  and  ap- 
pealed. 

John  L.  Rendleman,  of  Salisbury,  and  Jer- 
ome &  Scales,  of  Greensboro,  for  appellant. 

Clifford  Frazier,  of  Greensboro,  for  appel- 
lee. 

ALLEN,  J.  The  demurrer  is  based  upon 
that  part  of  the  bond  tn  which  the  defendant 
agrees  that  it  "shall  pay  all  persons  who 
have  contracts  directly  with  the  principal  for 
labor  or  materials";  the  defendant  surety 
company  contending  that  the  plaintiff  did  not 
furnish  the  material,  for  which  recovery  is 
sought,  by*  contract  directly  with  Longest  & 
Tessier  Company,  the  principal,  but  that  the 
contract  of  sale  was  with  the  Gomstock  EHec- 
tric  Gompany. 

[1]  The  allegations  of  the  complaint  are 
admitted  by  the  demurrer,  and  they  must  be 
liberally  construed  In  favor  of  the  pleader. 
Brewer  v.  Wynne,  154  N.  C.  471,  70  S.  E.  947. 

[2]  It  is  also  a  correct  rule  of  construction, 
as  insurance  contracts  are  preimred  by  the 
insurer,  that  doubtful  and  ambiguous  ex- 
pressions will  be  construed  In  favor  of  the 
insured,  if  this  can  reasonably  be  done.  Gro- 
cery Co.  T.  Casualty  Co.,  157  N.  a  116.  72  S. 
B.  870. 

Applying  these  principles,  it  seems  to  us 
clear  that  the  claim  of  the  plaintiff  is  protect- 
ed by  the  bond  of  the  defendant. 

[31  The  materials  furnished  by  the  plain- 
tiff were  ordered  by  the  electric  company; 
but  there  is  no  allegation  that  the  order  was 
accepted,  and,  on  the  contrary,  it  appears 
that  there  was  no  sale  until  the  principal 
gave  its  guaranty,  and  this  is  a  gruaranty  of 
payment,  which  Imposes  an  absolute  and  di- 
rect liability  and  not  a  guaranty  of  collection. 

As  said  by  Shepherd.  J.,  In  Jenkins  v.  Wil- 
kinson, 107  N.  C.  707, 12  S.  B.  680,  22  Am.  St. 
Rep.  911,  and  approved  in  Voorhees  v.  Porter, 
134  N.  C.  600,  47  S.  B.  81,  65  L.  R.  A.  736: 

''Tbere  is  a  plain  distinction  between  a'  guar- 
anty of  payment  and  a  guaranty  of  collection. 
'The  former  is  an  absolute  promise  to  pay  the 
debt  at  maturity,  if  not  paid  by  the  princif)al 
debtor,  and  the  guarantee  may  begin  an  action 
against  the  guarantor.  The  latter  Is  a  promise 
to  pay  the  debt  upon  the  condition  that  the  guar- 
antee shall  diligently  prosecute  the  principal 
debtor  without  success.'  Jones  v.  Ashford,  79 
N.  G.  173;  Baylies'  Sureties  and  Guarantors, 
113." 

[4]  If  therefore  the  llablUty  of  the  defend- 
ant was  dependent  on  the  language  quoted 
and  relied  on,  we  would  not  hesitate  to  hold 
that  the  allegations  of  the  complaint  bring 
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the  daim  of  the  plaintiff  within  the  class  of 
contracts  for  materials  made  directly  with 
th9  principal;  but  the  obligations  of  the 
bond  are  broader  than  this  as  it  is  expressly 
JBtipulated'  to  ^^tiafy  all  claims  and  de- 
mands incurred  for  the  same,"  meaning  the 
claims  and  donands  incurred  in  securing 
labor  and  material  for  building  the  court- 
house, and  the  allegations  of  the  complaint 
show  that  the  material  furnished  by  the 
plaintiff  was  used  for  this  purpose. 
Affllimed. 


(28  Cku  App.  672) 

BUTLER  V.  MOOTY.    (No.  10279.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

April  16,  1919.) 

fSyUahuM  hy  th€  Court.) 

HonoN  it}B  New  Tbial. 

This  case  is  controlled  by  Gainesville  Buggy 
&  Wagon  Oo.  ▼.  Morrow,  23  Ghu  App.  — ,  98 
&  B.  1<X>.  The  judge  pro  hac  vice  erred  in  dis- 
missing the  motion  for  a  new  triaL  Let  it  be 
reinstated. 

Error  from  City  Court  of  La  Grange;  Ar- 
thur Greer,  Judge  pro  hac  vice. 

Proceedings  between  H.  C.  Butler  and  M. 
U.  Hooty,  administrator.  Judgment  in  favor 
of  the  administrator,  and  Butler  brings  error. 
Reversed. 

Duke  Davis  and  Hatton  Lovejoy,  both  of 
La  Grange,  for  plaintiff  in  error. 
M.  U.  Mooty,  of  La  Grange,  pro  se^ 

LUKE,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur 


(23  Qa.  App.  699) 

BLACK  V.  PETTIGREW  et  aL    (No.  10242.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  16,  1919.) 

(8yUabu§  by  <JU  Oowt) 

PKTZnON  won  GSBIIOIIABI. 

Upon   the  petition  for  certiorari  and  the 
answer  thereto  the  judge  of  the  superior  court 


did  not  err  in  overruling  the  certiorari  as  to 
all  the  defendants  therein  named,  except  Jim 
Booker.  See  Citizens'  Bank  of  Fitzgerald  v. 
Rudisill,  4  Ga.  App.  42,  60  S.  B.  818  (6). 

Error  from  Superior  Ckmrt,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Proceedings  between  Cora  Slack  and  J^ 
Pettigrew  and  others.  From  a  decision  ad- 
verse to  Cora  Slack,  she  brings  error.  Af- 
firmed. 

M.  C  Few,  of  Madison,  for  plaintiff  In 
error. 

T.  H.  Burruss,  Jr.,  of  Biadison,  for  defend- 
ants in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J^  concur. 


(28  Qa.  App.  671) 
TAYLOR  T.  KELLEB.*   (No.  10250.) 

(Court  of  Appeals  of  Georgia,  Dirision  Na  L 

April  16,  1919.) 

fayUdbut  by  the  CowrtJ 

Cebtiorabi  ^s>68— Etidsnob— Bxjijno. 

The  petition  for  certiorari  assigns  error  up- 
on the  ground  that  the  eyidence  did  not  au- 
thorize the  verdict.  The  eyidence,  though  con- 
flicting, supports  the  Terdict,  which  the  trial 
court  and  the  judge  of  the  superior  court  ap- 
proved. It  was  not  error  to  oyerrule  the  certio- 
rari. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Acticm  between  E.  F.  Taylor  and  Hubert 
Keller.  Judgment  for  the  latter,  petition 
for  certiorari  overruled,  and  the  former 
brings  error.    Alffrmed. 

Li  D.  Moore,  of  Maoon,  for  plaintiff  In  er- 
ror. 

Hatdier  &  Smltii,  of  Macon,  f6r  defendant 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 
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(23  Oft.  App.  5e0) 

JONES  BROS.  T.  RIOHARDS.     (No.  9973.) 

(Oourt  of  Appeals  of  Geor^a,  Diyidon  No.  1. 

April  16,  1919.) 

(Syllahus  by  the  Court.) 
Affxai.  ahd   Ebbob  ^s»294(1),  299— Sum- 
czsNOT   07   EviDXNOB— Motion   tob   New 
TBiAii— Dismissal. 

"Where  a  case  has  been  tried  by  a  jury  and 
a  verdict  rendered  therein,  and  the  losing  party 
,  desires  to  test  the  sufficiency  of  the  evidence  to 
'  support  the  verdict,  a  motion  for  a  new  trial  is 
indispensable."  Maddn  v.  Blalock,  133  Oa. 
550,  66  S.  B.  265  (4),  134  Am.  St  Rep.  220. 
See,  also,  Qv.  Code  1910,  |  6144.  A  review  of 
the  evidence  supporting  the  verdict  in  this  case 
being  sought  by  direct  Mil  of  exceptions,  with- 
out a  motion  for  a  new  trial,  and  there  being 
no  error  of  law  complained  of,  the  writ  of  er- 
ror must  be  dismissed.  Sanders  v.  State,  84  Ga. 
217,  10  S.  B.  629;  Ford  v.  Wilson,  85  Ga.  109, 
11  S.  B.  569 ;  Gibson  v.  MazweH,  85  Ga.  235, 
U  S.  B.  615;  Hayfield  v.  Sims,  87  Ga.  280,  13 
S.  B.  554;  5olsey  v.  Porter,  105  Ga.  837,  31 
S.  B.  784 ;  and  cases  cited  in  Park's  Ann.  Oode, 
note  to  section  0082,  p.  4189,  catcfawocds  "Di- 
rect Exception.' 


»» 


Error  from  City  Oourt  of  Garrollton; 
James  Beall,  Judge. 

Action  between  Jones  Bros,  and  R.  W. 
Richards.  Judgment  for  the  latter,  and  the 
former  bring  error.  Writ  of  error  dis- 
missed. 

Boykin  &  Boykin  and  S.  Holdemess,  all  of 
GarroUtcm,  for  plaintiffs  in  error. 

Leon  Hood«  of  Garrollton,  for  defendant 
in  error. 

WADE,  a  J.    Writ  of  error  dismissed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(28  aa.  App.  Ott) 

WHBBLIS  V.  D.  APPLETON  &  CX). 
(No.  10017.) 

(Gourt  of  Appeals  of  Georgia,  Division  Na  1« 

April  16,  1919.) 

(SyUdbut  ly  the  Oourt.) 
EviDKNCX   <^425— Pabol   Byidsncb— Vabt- 

ZNO  OOIVTBAOT. 

This  was  a  suit  on  account,  in  a  justice's 
court,  for  tiie  contract  price  of  a  certain  set  of 
books  sold  by  the  plaintiff  to  the  defendant  un- 
der a  written  contract  of  purchase  and  sale. 
At  the  trial  the  contract  was  introduced  in 
evidence,  and  it  was  admitted  that  tiie  goods  as 
described  in  the  written  agreement  were  de- 
livered by  the  plaintiff  and  accepted  by  the  de- 
fendant, and  that  the  full  agreed  price  remain- 
ed unpaid.    The  defendant  was  denied  the  right 


of  varying  by  parol  the  written  terms  of  the 
unconditional  agreement  on  whidh  the  account 
was  based;  which  the  defendant,  in  his  excep- 
tions, claims  he  had  the  right  to  do,  for  the 
sole  reason  that  the  suit  was  not  brought  on 
the  contract,  but  was  based  upon  an  open  ac- 
count. The  jury  found  for  the  plaintiff,  and  the 
defendant  applied  for  certiorari.  Held,  the 
judge  of  the  superior  oourt  did  not  err  in  refus- 
ing to  sanction  the  certiorari.  Alabama  Con- 
struction €?o.  V.  Continental  Car  Co.,  131  Ga. 
366(5),  868,  62  S.  E.  160;  International  Hai^ 
vester  Co.  v.  Morgan,  19  Ga.  App.  716,  92  S.  B. 
85. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  Ll  Kent,  Judge. 

Suit  by  D.  Appleton  &  Co.  against  B.  K. 
Wheells.  Verdict  for  plaintiff,  and  from  the 
refusal  to  sanction  an  application  for  certi- 
orari defendant  brings  error.    Affirmed. 

Fred  Kea,  of  Dublin,  for  plaintiff  in  error. 
Larsen  &  Crockett,  of  DuUin,  for  defend' 
ant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKB^  J.,  concur. 


(28  Ga.  App.  638) 
HEBNDON  v.  STATE.    (No.  10221.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

April  12,  1919.) 

.    i8yUahu9  by  ik9  Oourt.) 

Anzmalb  ^s>46— Misdemeanob— Chabgb. 

Where  a  statute  provides  that  it  is  a  mis- 
demeanor for  one  to  ''willfully"  ride  or  drive 
a  horse  or  mule  belonging  to  another  without 
the  owner's  consent,  an  accusation  charging  one 
with  "unlawfully"  driving  a  mule  of  another 
without  the  owner's  consent,  and  failing  to 
charge  that  the  same  was  "willfully"  done,  sets 
out  no  violation  of  the  statute;  nor  does  it 
charge  the  commission  of  any  offense  whatso- 
ever. The  trial  judge  therefore  erred  in  over- 
ruling the  motion  in  arrest  of  judgment. 

Error  from  City  Court  of  Jesup;  D.  H. 
Clark,  Judge. 

Sam  Hemdon  was  convicted  of  misde- 
meanor, and  he  brings  error.    Reversed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  In 
error. 

W.  B.  Olbbs,  Sol.,  and  Jas.  R.  Thomas, 
both  of  Jesup,  for  the  State. 

STEPHENS,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  BL(X)DWORTH,  J., 
concur. 


For  oUitr 
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(88  W.  Ya.  671) 

TANCB  ▼.  FRANTZ.     (No.  8671.) 

( Supreme  Court  of  Appeals  of  West  Virginia. 

March  25,  1919.) 

(8yllahu9  hy  the  Court.) 

1.  Masteb  and  Skbvant  ^=>900  —  Tobtb  of 
Servant— Master's  Liabilitt. 

The  master  is  liable  for  torts  committed  by 
his  servant  in  the  course  of  his  employment. 

2.  Trial  ^=3>139(1)— Dibectbd  VEBDior-'Byi- 

DENCB. 

If  the  evidence  is  sufficient  to  sustain  a  ver- 
dict for  plaintiff,  in  the  event  the  jury  should 
so  find,  it  is  error  to  instruct  them  to  find  for 
defendant* 

Error  to  drcalt  Court,  Kanawha  County. 

Action  by  Albert  Vance  against  Leo 
Frantz.  Judgment  for  defendant  upon  a  di- 
rected verdict  in  the  intermediate  court  of 
Kanawha  County,  and,  from  a  Judgment  of 
the  circuit  court  of  that  county  denying  a 
writ  of  error,  plaintiff  brings  error.  Revers- 
ed and  remanded. 

J.  Howard  Hundley,  ni  Charleston,  f6r 
plaintiff  in  error. 

WILLIAMS,  J.  By  this  writ  of  error 
plaintiff  seeks  reversal  of  a  Judgment  of  the 
circuit  court  of  Kanawha  county  denying 
him  a  writ  of  en'or  to  a  judgment  for  de- 
fendant, roidered  by  the  intermediate  court 
of  said  county,  upon  a  directed  verdict  in 
an  action  fcnr  personal  injury. 

Defendant  kept  a  fruit  storey  lundi  coun- 
ter, and  pool  room  at  the  comer  of  Capitol 
and  Dryden  streets  in  the  city  of  Charleston. 
He  employed  a  clerk  by  the  name  of  Victor 
Cally,  who  waited  on  the  customers  and  col- 
lected the  fees  charged  for  the  use  of  the 
pool  tables.  Plaintiff  swears  he  went  into 
defendant's  place  of  business  one  Saturday 
evening  in  January,  1918,  to  get  a  hot  sand- 
wich and,  just  as  he  entered  the  places  Cally 
ran  around  to  the  lunch  stand,  '^grabbed  his 
gun,"  and  shot  him  with  it  He  says  he  was 
molesting  no  one  at  the  time,  and  simply 
went  into  the  building  to  get  S(Mnething  to 
eat,  as  he  had  often  done  before.  It  appears 
from  the  testimcxiy  of  other  witnesses  that 
a  quarrel  had  occurred  back  in  the  pool  rocHn, 
Just  immediately  before  the  shooting,  be- 
tween Cally  and  a  man  by  the  name  of 
Hampton  Legg,  who,  the  former  claimed, 
owed  him  a  dime  for  a  game  of  pool,  which 
the  latter  denied  and  refused  to  pay  for. 
The  quarrel  culminated  in  a  fight  between 
them  in  which  Frantz,  the  defendant,  and  a 
man  by  the  name  of  Overstreet,  also  took 
part.  Overstreet  says  the  immediate  cause  of 
the  fight  was  Cally's  grabbing  a  half  dollar 
that  Legg  had  placed  on  the  tahle  for  the 
purpose  of  paying  another  boy  five  cents  out 
of  it;  that  after  the  fight  started  it  was  a 


general  mixup,  and  things  happened  so  fast 
that,  as  Overstreet  says,  "(he)  didn't  have 
time  to  find  out  what  happened."  This  wit- 
ness admits  he  struck  Cally  with  a  cue  be- 
fore any  shot  was  fired,  and  that  he  and 
Frantz  both  had  hold  of  the  cue;  each  try- 
ing to  get  it  away  from  the  other.  About  the 
time  the  fight  began,  this  witness  swears,  he 
heard  something  said  between  defendant  and 
Cally,  and  immediately  "he  (Cally)  went  about 
halfway  back,  and  he  shot  again."  There  is 
no  evidence  that  plaintiff  took  any  part  in 
the  fight,  and  he  hims^  swears  he  did  not 
know  it  was  going  on  when  he  entered  the 
front  room.  The  shot  entered  his  left  arm, 
he  says,  and  was  fired  the  instant  after  he 
entered  the  room,  and  he  immediately  ran 
out;  he  says  he  then  heard  the  report  of  a 
second  shot. 

Defendant  offered  no  evidence,  and,  not- 
withstanding the  foregoing  testim<Miy  is  un- 
contradicted, the  court  directed  the  J'ury  to 
return  a  verdict  for  defendant 

[1,2]  Should  not  the  evidence  have  been 
allowed  to  go  to  the  jury?  If  it  is  sufilcient 
to  support  a  verdict  for  plaintiff,  if  the  Jury 
had  been  permitted  to  pass  on  it,  and  had  so 
found,  it  follows  that  the  court  erred  in  taking 
the  case  from  the  Jury.  It  is  not  claimed  that 
defendant  committed  the  act  that  injured 
plaintiff.  But  may  he  not  be  liable  for  the 
act  of  his  derk  or  agent?  He  kept  a  place 
for  the  accommodation  of  the  public,  a  place 
to  which  they  were  tacitly  invited,  and  hence 
defendant  was  not  a  trespasser;  he  had  a 
right  to  be  there.  There  is  no  evidence  that 
he  was  boisterous  or  disorderly,  or  that  he 
attempted  to  take  part  in  the  fight;  nor  is 
there  any  evidence  that  Cally  shot  in  self- 
defense  and  acddttitally  shot  plaintiff. 
Plaintiff  swears  he  was  standing  near  the 
front  door  when  he  was  shot  and  away  from 
the  ro<xn  where  the  fight  was  taking  place. 
Cally  was  engaged  in  the  regular  course  of 
his  ^nployment,  and  got  into  an  altercation 
and  fight  over  the  collection  of  money  due 
his  employer.  It  is  a  rule  of  law  that  the 
master  is  liable  for  the  torts  of  his  servant 
committed  in  the  course  of  his  employment 
Ash  V.  Century  Lumber  CkK,  153  Iowa,  523, 
133  N.  W.  888,  38  L.  R.  A.  (N.  S.)  973;  Dick- 
son V.  Waldron,  135  Ind.  507,  34  N.  E.  506,  35 
N.  E.  1,  24  L.  R.  A.  483,  488,  41  Am.  St  Bep. 
440;  Gregory,  Adm'r,  v.  O.  R.  R.  R.  Co.,  37 
W.  Va.  606,  16  S.  B.  819;  and  Layne  v.  C.  & 
O.  Ry.  Co.,  66  W.  Va.  607,  67  S.  E.  1103. 

Moreover,  defendant  b^ng  present  the  Jury- 
could  very  properly  infer  from  the  testimony 
that  he  was  aiding  and  abetting  his  servant 
in  the  commission  of  the  wrong,  for  they 
were  both  engaged  in  the  fight,  and  there  is 
no  exculpating  evidence  to  Justify  the  act 
which  was  the  proximate  cause  of  plaintiff's 
injury.  If  defendant  did  aid  and  encourage 
his  servant  Cally,  he  Is  Just  as  liable  for  the 
wrong  as  CsXiy  himself  is.    In  that  event,  he 
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would  be  liable  as  a  principal.  Hunt  r.  Di 
Bacco,  69  W.  Va.  449,  71  S.  B.  584. 

The  Judgment  will  be  rerersed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  ne^ 
trial.  f 

Reversed  and  remanded. 


(S3  W.  Va.  701) 

NORFOLK  &  W.  RY.  CO.  v.  CHRISTIAN 
et  aL     (No.  3546.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mardi  25,  1919.) 

(Bylldbu*  by  the  Court,) 

1.  EjBCnCBNT        ^S>109  —  BOUNDABISS  —  Iir- 
STBUOTION. 

A  peremptory  instruction  to  the  Jury  in  an 
ejectment  suit  to  find  for  plaintiif,  and  motion 
for  a  new  trial,  both  predicated  on  the  theory 
that  the  boundary  line  in  question  had  been  def* 
initely  and  surely  established  by  the  survey- 
or with  reference  to  natural  landmarks,  marked 
lines  and  reputed  boundaries,  when  the  title 
papers  call  for  no  such  marks,  lines  and  bound* 
aries,  and  the  evidence  of  the  defendant  tends 
to  discredit  the  existence  and  location  of  any 
such  monuments,  are  rightfully  refused  and 
overruled  by  the  trial  court 

2.  Deeds  ^s>114(1)  —  Calls  —  Gbnbbal  De- 

8CKIFTI0N. 

Where  in  the  original  survey  of  a  right  of 
way  for  a  railroad,  one  of  the  calls  is  N.  70**  28' 
E.  535.7  feet,  this  particular  call  in  the  deed  is 
not  overcome  and  shown  to  be  a  mistake  by 
some  general  description  in  the  deed  and  the 
measurement  and  survey  thereof  by  a  subse- 
quent surveyor,  when  the  general  description  is 
as  consistent  with  the  particular  description  in 
the  deed  as  with  the  theory  of  mistake  of  such 
surveyor. 

8.  Ejectment  ^s»71,  81— Plea  or  Nor  Guil- 

TT— ISSUES—DlSOLAIHEB. 

In  ejectment  the  plea  of  not  guilty  putb  in 
issue  the  right  and  title  of  the  plaintifl  to  all 
the  land  sued  for,  and  if  the  defendant  would 
limit  the  issue  and  avoid  error  in  a  general 
verdict,  he  should  by  disclaimer  filed  in  due 
time  disclaim  all  the  land  beyond  the  line  or 
lines  to  which  he  claims. 

4.  New  Trial  ^=»9— As  to  Pabt  of  Issues. 

In  awarding  a  new  trial  because  of  error  in 
such  general  verdict  the  court  cannot  limit  the 
issue  to  a  disclaimer  to  be  filed  unless  justice 
demands  it  and  such  course  can  be  pursued  with- 
out confusion,  inconvenience  and  prejudice  to 
any  other  party  to  the  action. 

6.  Evidence  ^=:»508  —  Expebt  Testimony  — 
Admissibilitt. 

Opinion  evidence  of  competent  experts  may 
be  properly  called  for  when  the  questions  pre- 
sented are  of  such  a  nature  that  persons  gen- 
erally would  not  be  as  competent  to  pass  judg- 
ment thereon  as  such  experts. 

Error  to  Circuit  Ck>urt,  McDowell  County. 

Ejectment  by  the  Norfolk  &  Western  RaU- 
way  Company  against  Sarah  Christian  and 


others.  Verdict  for  defendants,  motion  for 
new  trial  overruled  and  plaintiff  brings  er- 
ror. Reversed,  verdict  set  aside  and  a  new 
trial  awarded. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  and  Theodore  W.  Reath,  of  Philadel- 
phia, Pa.,  for  plaintiff  in  error. 

Strother,  Taylor  &  Taylor,  of  Welch,  for 
defendants  in  error. 


MILLER,  P.  The  railway  company  in  No- 
vember, 1908,  sued  defendant  Christian  and 
nineteen  others  in  ejectment,  in  the  circuit 
court  of  McDowell  County,  to  recover  so 
much  of  the  land  claimed  by  them  as  lay 
north  of  the  southern  line  of  the  original 
right  of  way  of  the  laeger  &  Southern  Rail- 
way Company,  to  which  plaintiff  had  suc- 
ceeded in  right  and  title,  particularly  that 
portion  thereof  conveyed  to  the  said  laeger 
&  Southern  Railway  Company  by  Ellen  and 
Preston  Beavers  by  deed  dated  July  18, 1899. 
The  description  of  said  southern  line  and 
the  end  lines  of  said  right  of  way  as  de- 
scribed in  the  declaration  and  the  deed  in- 
troduced in  evidence  is  as  follows : 


"Beginning  at  a  point  on  the  division  line 
between  the  lands  of  J.  G.  Watts  and  said  Ellen 
Beavers  distant  40  feet  from  measured  at  right 
angles  to  the  center  line  of  the  laeger  and 
Southern  Railway  as  now  located  and  running 
thence  parallel  to  and  distant  40  feet  from 
said  center  line  as  follows:  By  a  line  curv- 
ing to  the  right  with  a  radius  of  756.3  feet  for 
a  distance  of  22.2  feet,  S.  50**  46'  E.  196.2  feet ; 
thence  curving  to  the  left  with  a  radius  of 
676.8  feet  fpr  a  distance  of  14^7  feet  S.  63** 
22'  E.  774.9  feet  thence  curving  to  the  left  with 
a  radius  of  915.4  feet  for  a  distance  of  449.8 
feet;  thence  still  curving  to  the  left  with  a 
radius  of  1,392.3  feet  for  a  distance  of  435.3 
feet,  N.  70*"  28'  E.  535.7  feet;  thence  curving 
to  the  left  with  a  radius  of  &97.3  feet  for  a  dis- 
tance of  134.1  feet,  thence  still  curving  to  the 
left  with  a  radius  of  915.4  feet  for  a  distance 
of  23G.0  feet;  thence  still  curving  to  the  left 
with  a  radius  of  3,779.8  feet  for  a  distance  of 
274.4  feet  to  a  point  on  the  dividing  line  be- 
tween the  lands  of  said  Ellen  Beavers  and  J. 
E.  Harman  or  A.  D.  Beavers,  distant  40  feet 
from  measured  at  right  angles  to  said  center 
line;  thence  along  said  division  line  S.  78** 
30'  W.  95  feet  crossing  said  center  line  to 
another  point  distant  40  feet  measured  at  right 
angles  to  said  center  line." 

The  deed  from  Beavers  and  wife  for  addi- 
tional description  of  said  right  of  way  re- 
ferred to  a  map  thereto  attached  to  be  taken 
j  and  read  as  a  part  thereof. 

There  was  a  plea  of  '*not  guilty"  as  to 
most  of  the  defendants,  accompanied  with  a 
notice  of  claims  for  improvements  made  by 
them  respectively  on  their  respective  por- 
tions of  the  land  sued  for,  and  motions  to 
strike  out  said  pleas  made  by  plaintiff  were 
overruled,    and    other    motions    were    also 
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made  and  ruled  upon  not  necessary  to  be 
considered  on  the  present  hearing. 

On  the  23d  day  of  October,  1911,  when  the 
case  was  finally  called  for  trial,  the  record 
shows  that  Christian  and  some  twelve  other 
defendants  asked  and  were  granted  leave  to 
file  disclaimers  to  certain  portions  of  the 
land  sued  for,  and  also  to  file  claims  for  im- 
provements. But  no  disclaimers  appear  to 
have  been  actually  filed,  and  Immediately 
following  that  part  of  the  order  allowing 
the  filing  of  disclaimers  it  is  recited  that  de- 
fendants again  for  plea  say  that  they  are 
not  guilty  of  unlawfully  withholding  the 
premises  in  the  plaintiff's  declaration  de- 
scribed, and  of  this  they  put  themselves  up- 
on the  country,  and  that  the  plaintiff  did 
the  like,  and  issue  was  thereupon  Joined, 
and  thereupon  a  Jury  was  empaneled  and 
sworn  to  try  the  issue  thus  Joined,  and  aft- 
er hearing  the  evidence,  the  arguments  of 
counsel  and  the  instructions  of  the  court 
their  verdict  was,  "We  the  Jury,  upon  the 
issue  Joined  find  for  the  defendant."  And 
thereupon  plaintiff  moved  the  court  to  set 
aside  the  verdict,  and  for  a  new  trial,  based 
on  several  grounds,  and  the  court  took  time 
to  consider  thereof,  but  owing  to  the  request 
of  counsel  on  both  sides,  the  motion  was  not 
finally  disposed  of  until  February  20,  1917, 
when  It  was  overruled,  and  the  Judgment 
was  that  plaintiff  take  nothing  by  its  action 
and  pay  defendants  their  costs. 

The  deed  from  Ellen  and  Preston  Beavers 
to  the  laeger  &  Southern  Bailway  Company 
conveyed  with  covenants  of  general  war- 
ranty, not  merely  a  right  of  way  but  the  en- 
tire estate  and  interest  in  the  land  granted, 
and  the  only  issue  involved  was  the  true 
location  of  the  southern  line  thereof  as  orig- 
inally located  and  described  in  the  deed  of 
July  18,  1899,  and  the  map  attached  thereto. 
Among  the  witnesses  introduced  and  relied 
on  by  plaintiff  to  establish  the  location  of 
this  line  were  Wysor,  assistant  engineer, 
and  C.  S.  Spurlock  and  (X  A.  Bailey,  en- 
gineers, who  assisted  in  surveying  and  lo- 
cating the  original  center  line  of  said  Bail- 
way  Company,  and  Wiltsee,  engineer  of  the 
plaintiff  company,  who  made  a  re-survey  of 
the  line  for  the  purpose  of  this  suit  and  also 
the  part  of  the  entire  right  of  way  adjoining 
the  land  in  controversy.  These  witnesses 
located  said  southern  boundary  line  of  the 
original  right  of  way  by  reference  to  the  hub 
establii^ed  by  the  engineers  who  ran  out 
and  established  said  center  line,  a  black  oak 
stump  at  the  easterly  end  and  an  apple  tre(» 
near  the  otl^er  end  of  the  line,  called  for  in 
the  original  field  notes  and  proved  by  said 
Bailey  and  Spurlock.  These  monuments 
were  not  called  for  in  the  deed  from  Ellen 
and  Preston  Beavers  nor  in  any  of  the  title 
papers  under  which  plaintiff  claims,  but 
were  called  for  and  referred  to  in  the  orig- 
inal field  notes  of  the  surveyors,  which  en- 
abled these  witnesses  they  said,  to  locate 


definitely  the  true  center  line  called  for  in 
said  deed. 

On  the  other  hand  the  defendants  intro- 
duced one  Wygal,  an  engineer  employed  by 
E.  S.  Hood  in  1903,  to  locate  said  original 
right  of  way  and  to  lay  out  and  plat  for 
him  with  reference  thereto  certain  adjoining 
lands  into  town  lots,  some  of  which  were 
afterwards  conveyed  to  some  of  the  def^id- 
ants  and  now  involved  in  this  suit.  Wygal 
said  the  only  data  he  had  from  which  to 
locate  the  said  center  line  was  the  old  map 
filed  in  the  clerk's  office  by  the  lae^^er  & 
Southern  Bailway  Company,  a  location  stake 
marked  with  mineral  keel,  and  the  cuttings 
of  the  brush  through  the  field  and  wood,  in- 
dicating to  him  the  course  of  the  said  center 
line  of  the  right  of  way.  Using  this  ertake 
as  indicating  the  location  of  the  southern 
line  and  running  with  reference  to  the  point 
of  tangents  and  point  of  curves  called  for, 
be  did  the  best  he  could  to  locate  the  center 
line;  but  on  cross-examination  he  said  the 
map  called  for  no  monuments  or  stakes, 
that  he  paid  no  attention  to  the  profile 
drawings,  a  part  of  the  map,  and  was  un- 
able to  say  positively  that  he  had  properly 
located  the  said  center  line,  and  he  did  not 
know  that  he  could  have  located  the  line 
more  certainly  if  he  had  data  calling  for 
timber  along  the  line,  and  he  did  not  think 
the  original  field  notes  would  have  helped 
him  to  locate  the  line  with  more  certainty 
unless  the  line  had  been  revised  when,  he 
said,  there  would  have  been  monuments  lo- 
cating the  principal  points,  the  P.  C.'s  and 
P.  T.'s;  and  being  further  cross-examined 
with  reference  to  the  aid  the  bench  marks  on 
the  black  oak  and  the  apple  tree  would  have 
given  him  in  locating  this  line,  he  was  not 
certain  they  would  have  helped  him  materi- 
ally. Other  witnesses  were  examined  on  be- 
half of  defendants,  one  of  the  most  impor- 
tant being  the  witness  Lits,  who  was  with 
Wygal  in  making  the  survey  for  Hood,  and 
corroborated  him  to  some  extent  at  least 
Sluss,  surveyor,  a  witness  for  plaintiff, 
Bwore  that  in  1903,  when  making  a  revised 
location  of  the  railway,  he  found  standing 
the  marked  trees  and  located  the  center  line 
therefrom,  and  found  still  standing  the  hub 
in  the  center  line  at  the  extreme  west  end  of 
the  land  conveyed  by  the  Beavers.  But  we 
need  not  further  detail  the  evidence  on  ei- 
ther side,  nor  do  we  wish  to  be  understood 
as  indicating  any  opinion  as  to  the  weight  or 
preponderance  of  the  evidence  bearing  on 
the  issue  to  be  tried  by  the  Jury.  Our  pur- 
pose simply  has  been  to  recite  enough  of  the 
evidence  to  show  the  application  thereto 
and  the  materiality  of  the  points  of  error 
relied  on  for  reversal. 

[1,  2]  The  first  point  made  is  that  the  trial 
court  erroneously  refused  plaintiiTs  instruc- 
tion number  1.  This  was  a  peremptory  in- 
struction telling  the  Jury  to  find  for  the 
plaintiff  and  to  fix  the  boundary  of  the  land 
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according  to  the  survey  made  by  Wlltsee 
and  others,  in  1911,  in  so  far  as  the  land  In- 
cluded in  said  survey  is  covered  by  the  dec- 
laration filed  in  the  case.  This  point,  as 
well  as  the  second,  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence,  is  predi- 
cated on  plaintiff's  theory  that  the  centez 
line  of  the  original  survey  of  the  laeger  & 
Southern  Railway  had  been  definitely  and 
unerringly  located  by  Wlltsee  and  others  by 
reference  to  fixed  monuments  and  natural 
objects  called  for,  which  could  not  be  dis- 
regarded by  court  or  Jury.  For  this  prop- 
osition counsel  rely  upon  the  general  rules 
pertaining  to  land  titles :  (a)  That  a  general 
description  in  a  deed  will  control  a  particu- 
lar description  by  metes  and  bounds  when 
shown  by  the  surrounding  circumstances  to 
be  more  consistent  with  the  intention  of  the 
parties,  citing  Stevenson  v.  Yoho,  03  W.  Ya. 
144,  149,  59  S.  E.  954,  and  Adams  v.  AUdre, 
20  W.  Ya.  480;  and  (b)  that  natural  land- 
marks, marked  linea  and  reputed  boundaries 
will  control  courses  and  distances  or  mis- 
taken descriptions  in  surveys  and  convey- 
ances; as  held  in  Gwynn  v.  Schwartz,  82 
W.  Ya.  487,  9  S.  B.  880,  dted  and  relied  on 
by  counseL 

The  general  description  after  the  particu- 
lar description  in  the  deed  of  July  18, 
1899,  is: 

"The  above  description  being  for  a  strip  of 
land  eighty  feet  wide  (40  feet  on  each  side  and 
parallel  to  said  center  line)  for  a  distance  of 
8,177.9  feet  measured  along  said  center  line 
from  the  line  of  J.  G.  Watts,  through  the  land 
of  said  Ellen  Beavers  to  the  land  of  J.  E.  Her- 
man or  A.  D.  Beavers,  and  containing  5.83 
acres,  more  or  less.** 

The  point  which  counsel  seek  to  make  is 
that  Wiltsee  in  making  his  survey  found 
one  of  the  lines  of  the  particular  descrip- 
tion to  be  N.  70*"  28^  East  ^5.7  feet  instead 
of  N.  70*  28^  East  5S5.7  feet  as  called  for  in 
the  deed  and  plat,  and  that  this  general  de- 
scription and  the  work  done  by  him  on  the 
ground  in  attempting  to  apply  the  descrip- 
tion to  the  subject  matter  of  the  deed  con- 
tradict the  particular  description,  to  this  ex- 
tent at  least  which  should  have  controlled 
the  court  and  Jury.  We  do  not  see,  how- 
ever, that  this  general  description  is  any 
more  applicable  to  the  plaintiff's  case  than 
to  that  made  by  defendants.  Of  course  if 
the  segment  of  the  curve  is  longer  than 
that  called  for,  it  would  enlarge  the  circle 
and  cover  more  land  than  is  called  for  in 
the  deed.  On  the  other  hand  if  the  call  is 
correct,  it  embraced  less  land  and  the  deed 
tended  to  sustain  defendants'  location  of 
the  center  line.  True,  as  held  in  Adams  r. 
Alkire,  supra,  and  also  in  Johnson  v.  Simp- 
son, 86  N.  H.  91,  94,  where  the  description 
consists  of  several  parts,  and  some  of  them 
are  incorrect,  if  it  can  be  ascertained  from 
those  which  are  correct  what  was  intended 


to  be  conveyed,  the  incorrect  parts  will  be 
rejected  and  the  instrument  be  made  to  take 
effect  as  intended.  But  we  cannot  see  from 
the  record  as  now  presented  how  or  upon 
what  principle  it  can  be  said  with  absolute 
certainty  that  the  call  in  the  deed  is  a  mis- 
take and  that  Wiltsee's  measurement  should 
prevail  over  the  call  in  the  deed.  Wygal  in 
his  survey  professed  to  have  made  it  with 
reference  to  the  original  deed  and  plat  and 
relied  on  the  particular  calls,  and  no  monu- 
ments or  natural  objects  being  called  for  in 
the  title  papers,  his  opinion  was  that  he  had 
the  right  to  rely  on  the  descriptions  in  the 
title  papers.  True,  as  he  admits,  the  prop- 
er place  to  begin  was  the  point  where  the 
center  line  as  originally  surveyed  crossed 
the  division  line  between  the  lands  of  J.  G. 
Watts  and  Ellen  Beavers.  To  locate  that 
line  accurately  in  the  absence  of  any  calls 
for  fixed  monuments  it  was  necessary  to 
have  reference  to  some  reliable  data,  and 
the  only  data  Wygal  had  was  that  he  re- 
ferred to.  As  the  evidence  adduced  on  the 
trial  tended  in  some  degree  at  least  to  dis- 
credit the  monuments  referred  to  and  relied 
on  by  Wiltsee  and  others,  it  seems  to  us 
there  was  presented  a  question  of  fact  for 
the  Jury,  at  least  on  the  first  instance, 
whether  the  line  located  by  Wiltsee  or  the 
one  run  by  Wygal  and  others  was  in  fact 
the  center  line  of  the  original  survey,  and 
consequently  that  the  court  committed  no 
error  in  its  ruling  on  the  instruction  or  on 
plaintiff's  motion  to  set  aside  the  verdict, 
based  on  the  theory  that  the  center  line  had 
been  correctly  located  by  Wiltsee. 

We  have  perhaps  sufficiently  indicated  our 
opinion  on  another  point  made  by  plaintiff 
against  the  ruling  of  the  court  aa  said  in- 
struction and  its  motion  for  a  new  trial, 
namely,  that  natural  objects,  marked  lines 
and  routed  boundaries  should  prevail  over 
courses  and  distances.  The  answer  Is  that 
the  deed  and  plat  call  for  no  such  distinct 
and  definite  monuments.  The  propoeitl<m  of 
Gwynn  r.  Schwartz,  supra,  is  not  controvert- 
ed; its  application  to  the  f^cts  proven  la. 
The  theory  of  the  plaintiff  Is  that  the  black 
oak,  apple  tree  and  hub  referred  to  in  the 
field  notes  of  the  original  surveyors  satis- 
fled  the  rule  of  Gwynn  v.  Schwartz.  But 
if  certainly  found,  a  ftict  in  controversy, 
and  would  furnish  certain  data  for  the  lo- 
cation of  the  original  line,  they  are  nowh^e 
called  for  in  the  title  papers,  and  no  such 
monuments  being  designated  or  called  for  In 
the  deed,  the  question  In  issue  before  the 
Jury,  depending  on  the  evidence,  was  where 
the  true  center  line  of  the  original  survey 
actually  existed  on  the  groxmd. 

[S,  4]  The  next  point  is  the  most  serious 
one.  The  verdict  upon  the  plea  of  not  guil- 
ty was  general  and  not  limited  to  the  land 
actually  claimed  by  defendants.  The  land 
sued  for  was  covered  Ify  several  deeds,  the 
title  to  and  location  of  which  was  not  con- 
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troverted,  except  as  to  that  part  covered  by 
tbe  deed  of  July  18,  1899.  The  plea  of  not 
gnllty  put  in  issue  the  right  and  title  of  the 
plaintiff  to  the  whole  of  the  land  sued  for, 
and  the  general  verdict  would  be  conclusive 
upon  plaintifC  in  any  subsequent  suit  be- 
tween it  and  the  defendants  or  their  privies 
in  title.  Wilson  v.  Braden,  48  W.  Va.  196, 
207,  36  S.  E.  367,  and  cases  cited ;  Pardee  v. 
Johnston,  70  W.  Va.  347,  355,  74  S.  B.  721. 
If  the  defendants  intended  to  limit  the  is- 
sue, it  was  i  privilege  given  them,  and  they 
should  have  done  so.  Not  having  actually 
entered  their  disclaimers,  the  general  ver- 
dict in  their  favor  cannot  stand,  as  we  de- 
cided in  Pardee  v.  Johnston,  Just  dted.  In 
anticipation  of  this  result,  counsel  for  de- 
fendants insist  that  the  new  trial  should  be 
limited  to  the  one  issue  of  fixing  the  bound- 
aries of  the  line  to  which  the  defendants 
may  disclaim,  and  should  not  open  up  again 
the  question  of  the  location  of  the  center 
line  of  the  original  survey.  For  this  propo- 
sition they  invoke  the  rule  announced  in 
Moss  V.  Bailroad  Co.,  75  W.  Va.  62,  83  S.  E. 
721,  L.  B.  A.  19150,  1183,  and  Fry  v.  Stow- 
ers,  98  Va.  417.. 36  S.  E.  482.  But  that  rule 
is  limited  to  cases  where  Justice  demands  it 
an0  where  it  is  clear  that  it  can  be  pursued 
without  confusion,  inconvenience  and  preju- 
dice to  the  rights  of  any  party  to  the  action. 
In  the  Virginia  case  the  rule  was  applied 
where  the  verdict  was  for  plaintiff  for  more 
land  than  he  was  shown  to  be  entitled  to, 
by  reversing  the  Judgment  and  remanding 
the  case  with  leave  to  plaintiff  to  release 
so  much  of  the  land  recovered  as  it  was 
^dearly  proven  he  was  not  entitled  to,  upon 
terms  that  if  he  did  npt  do  so  the  whole  of 
the  verdict  In  his  favor  should  be  set  aside 
and  a  new  trial  awarded.  In  the  case  at 
'bar  the  Juiy  did  not  undertake  to  locate  the 
center  line  of  the  original  survey  nor  the 
southern  boundary  thereof,  and  no  disclaim- 
ers having  been  filed,  the  verdict  cannot  cer- 
tainly be  interpreted  as  a  finding  in  favor 
of  defendants  as  to  any  land  except  the 
whole  of  the  tracts  sued  for. 

[61  The  next  point  of  error  is  that  the 
court  below  erred  in  denying  plaintiff  the 
right  to  propound  and  have  answered  the 
following  questions  to  the  witnesses  Bailey 
and  Spurlock,  both  civil  engineers  who  a»* 
lErtsted  in  making  the  original  survey: 


"I  will  ask  you  to  state,  in  your  opinion*  and 
from  your  knowledge  and  ezperi^ice  in  civil  exH 
gineering,  whether  or  not  in  1911  that  old  center 
line  could  be  properly  located  by  competent  and 
capable  engineers,  with  the  aid  and  assistance 
of  the  original  level  and  topographical  notes 
taken  in  making  the  survey  in  1898,  the  orig- 
inal map  made  by  the  engineer  in  charge  of  that 
survey,  and  the  deed  from  Ellen  and  P.  Beavers 
to  the  laeger  &  Southern  Bailway  Company  of 
1899,  which  I  now  hand  you." 

The  record  shows  that  both  witnesses 
would  have  answered  in  the  affirmative. 

We  think  the  questions  as  propounded  to 
these  experts  and  their  answers  thereto 
were  proper  and  competent  under  the  facts 
and  circumstances  disclosed  by  the  record. 
It  is  manifest  that  the  most  important  fact 
in  controversy  was  the  true  location  on  the 
ground  of  the  center  line  of  the  original 
right  of  way.  The  proposition  of  counsel 
opposing  these  questions  Is  that  they  call  for 
opinion  evidence  on  a  question  of  fact  which 
laymen  are  as  capable  of  Judging  as  experts. 
We  cannot  accept  this  view  of  the  subject 
Would  a  layman,  a  farmer  for  instance,  giv- 
en the  facts  assumed  in  the  questions,  be  as 
competent  as  these  experts,  skilled  in  the 
use  of  the  necessary  instruments  and  in  the 
solution  of  such  engineering  problems,  to 
say  whether  from  them  the  line  could  be 
certainly  located?  We  think  not  The  evi- 
dence of  at  least  one  of  the  defendants'  ex- 
pert witnesses  tended  to  show  that  the  facts 
assumed  in  the  questions  would  not  enable 
him  to  locate  the  line  accurately,  and  this 
evidence  went  to  the  Jury.  When  the  ques- 
tions presented  are  of  suqh  a  nature  that 
Jurors  generally  would  not  be  competent  to 
give  Judgment  upon,  them  as  would  persons 
of  long  experience,  the  opinion  of  experts  Is 
competent  Delmar  Oil  Co.  v.  Bartlett,  62 
W.  Va.  700,  707,  59  S.  B.  634 ;  Winding  Gulf 
Colliery  Co.  v.  Campbell,  72  W.  Va.  449,  78 
S.  E.  $84.  In  the  case  last  cited  we  decided 
that  the  opinion  of  a  surveyor,  who  has  had 
extensive  experience  with  the  lines,  corners 
and  boundaries  of  an  ancient  patent,  as  to 
the  identity  of  one  of  its  comers,  which  he 
has  examined  and  .tested*  la  admissible  in 
evidence.        ,  .  . 

Upon  the  foregoing  con£|iderations  we  have 
reached  the  opinion  to  reverse  the  Judg- 
ment, set  aside  the  verdict  and  award  the 
plaintiff  a  new  trial. 


N.O.) 
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liARKHAM-STEPHENS  CO.  v.  E.  K  RICH 

MONI>  00.  (FIRST  NAT.  BANK  OF 

DURHAM,  GarniBhee). 

Appeal  of  PONTIAO  SAV.  BANK. 

(No.  327.) 

(Supreme  Court'  of  North  Carolina.    April  29, 

1919.) 

1.  Gabnibhuent  ^s»19— National  Banks. 

A  national  bank  may  be  proceeded  against 
by  gamiahment  to  impound  the  proceeds  of  a 
draft  in  its  hands. 

2.  Garnibhicent  ^=»220  —  Claims  bt  Thibd 

PABTIS&— DntBGTBD    VbBDZOT. 

In  a  garnishment  proceeding,  where  officers 
of  an  intervening  bank  testified  that  a  draft, 
proceeds  of  which  were  sought  to  be  impounded, 
had  been  purchased  by  them  and  paid  for,  court 
should  have  instructed  jury  to  find  for  inter* 
vening  bank,  where  there  was  no  evidence  tend-* 
ing  to  show  that  the  drawer  of  the  draft,  who 
sold  it  to  the  bank,  had  ever  sold  any  other 
draft  to  such  bank,  nor  that  there  had  been  any 
course  of  dealings  between  the  intervening  bank 
and  the  maker  whatever ;  the  claim  of  the  plain- 
tiff being  that  there  was  not  a  bona  fide  sale 
to  the  intervener. 

Appeal  from  Snperior  Oourt,  Durham 
County;   Denis,  Judge. 

Action  by  the  Mar kham- Stephens  Company 
against  the  E.  L,  Richmond  Company,  with 
the  First  National  Bank  of  Durham  as  gar* 
nishee,  wherein  the  Pontiac  Savings  Bank 
intervenes.  From  an  adverse  judgment,  the 
intervener  appeals.    Error. 

This  action  was  begun  before  a  Justice  of 
the  peace  against  E^  D.  Richmond  Company 
to  recorer  $170  for  breach  of  contract  in  the 
sale  of  a  carload  of  hay.  J.  H.  Berty,  a 
broker  of  Durham,  sold  to  the  plaintiff  a 
carload  of  hay  that  came  from  E.  L.  Rich- 
mond Company  which  proved  to  be  damaged. 
Later  J.  H.  Berry  sold  to  the  plaintiff  another 
car  of  hay  from  E.  D.  Richmond  Company. 
The  bill  of  lading  for  the  hay  attached  to  the 
draft  was  in  the  following  language: 

"$173.47.  Na  1341. 

•The  E.  L.  Richmond  Co.,  Wholesale  Hay  and 
•Potatoes,    Detroit,    Michigan,    March    7, 
1917. 
"On  arrival  of  N.  Y.  C.  or  St.  L.  car  No. 
10430,  pay  to  the  order  of  the  Pontiac  Savings 
Bank  one  hundred  seventy-three  dollars  forty- 
seven  cents,  value  received,  and  charge  the  same 
to  account  of 

"The  EL  Ik  Richmond  Company, 

"Per  A.  B.  Richmond,  Jr. 
"To  J.   H.   Berry,    Durham,   North   Carolina. 
"Draft  through  the  First  National  Bank.'* 

On  the  back  of  said  draft  was  the  foUow- 
ling  indorsement: 

"Pay  to  the  order  of  any  bank,  banker  or 
trust  company,  all  prior  indorsements  guaran- 


teed.   Pontiac  Savings  Bank,  Pontiac,  Mich.,  0. 
T.  Mera,  Cashier.'* 

This  draft,  with  bill  of  lading  attached, 
was  forwarded  by  the  Pontiac  Savings  Bank 
to  the  First  National  Bank  of  Durham.  The 
plaintiff  paid  the  draft  to  the  latter  bank, 
and  thereafter  garnished  the  proceeds  of  the 
draft  in  the  hands  of  the  First  National  Bank 
of  Durham.  The  Pontiac  Savings  Bank  inter- 
pleaded, claiming  the  ownership  of  the  funds 
in  controversy.  The  First  National  Bank  of 
Durham  moved  to  dismiss  because  attach- 
ment would  not  lie  against  a  national  bank, 
and  because  there  was  no  defect  in  the  car 
of  hay  covered  by  this  draft  and  bill  of  lad- 
ing, and  there  was  no  allegation  or  proof  of 
fraud. 

The  Jury  found  the  issue,  "Is  the  inter- 
pleader, the  Pontiac  Savings  Bank,  the  owner 
of  the  draft  described  in  the  complaint  and 
entitled  to  the  proceeds  thereof?"  in  the  nega- 
tive. Judgment  in  favor  of  plaintiff  against 
the  First  National  Bank,  garnishee,  for  $170 
and  costs.    Appeal  by  the  interpleader. 

Bryant  &  Brogden,  of  Durham,  for  appel- 
lant. 

Fuller,  Reade  &  Fuller,  of  Durham,  for  aih 
pellee. 

CliARK,  C  J.  [1]  The  motion  to  dismiss 
was  properly  denied.  There  was  no  attach- 
ment issued  against  the  national  bank,  but 
merely  garnishment  of  the  proceeds  of  draft 
in  its  hands. 

,  [2]  The  draft  in  question  was  received  by 
the  Pontiac  Savings  Bank  of  Pontiac,  Mich., 
on  March  8,  1917,  and  was  sent  by  it  direct  to 
the  First  National  Bank  of  Durham  for  pay- 
ment. Elmer  L.  Richmond,  a  member  of  the 
partnership  known  as  the  E.  D.  Richmond  ^ 
Company,  testified  that  this  draft  was  sold 
to  the  Pontiac  Savings  Bank,  wha  paid  the 
face  value  of  the  same;  that  the  bill  of 
lading  was  attached  to  the' draft;  that  there 
was  no  agreement  that  the  Pontiac  Savings 
Bank  would  protect  the  draft  if  it  was  dis- 
honored, and  that  the  E.  L.  Richmond  Com- 
pany had  not  had  thil^  draft  since  said  bank 
paid  for  it.  The  vice  president  of  the  Pontiac 
Savings  Bank,  the  receiving  teller,  and  the 
cashier  all  testified  that  the  draft  and  bill 
of  lading  was  purchased  by  the  Pontiac  Sav- 
ings Bank  on  March  8,  1917,  and  that  on  that 
date  said  bank  paid  the  E.  L.  Richmond  Com- 
pany the  sum  of  $173.47 — ^the  face  of  the 
draft 

There  was  no  evidence  to  die  contrary. 
There  was  no  evidence  teoding  to  show  that 
the  E.  Ia  Ridsmond  Company  had  ever  sold 
any  other  draft  to  the  Pontiac  Savings  Bank, 
nor  that  J.  H.  Berry,  the  drawee  or  the  plain- 
tiff, had  ever  had  any  dealings  with  the 
Pontiac  Savings  Bank;  nor  was  there  any 
evidence  that  there  was  any  course  of  dealings 
between  the  parties  to  this  controversy  and 
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the  Intervener,  the  Pontlac  Savings  Bank; 
nor  was  there  any  evidence  of  a  custom  of 
the  Pontlac  Savings  Bank  or  any  dealings 
whatever  between  It  and  the  B.  L.  Richmond 
Company. 

The  plaintiff  contended  that  the  action  was 
not  a  bona  fide  sale  to  the  interpleader.  The 
Pontlac  Savings  Bank,  on  the  other  hand, 
contends  that  it  took  the  draft  in  the  course 
of  business,  and  actually  paid  E..  L.  Rich- 
mond Ck>mpany  the  face  value  of  the  draft, 
CO  wit,  $173.47. 

The  court  told  the  jury,  in  substance,  that 
if  the  interpleader  took  the  draft  in  question 
with  the  right,  either  by  express  agreement 
or  by  implication  from  the  course  of  dealing, 
to  charge  it  back  if  not  paid,  the  interpleader 
bank  would  not  be  purchaser  of  the  draft,  but 
a  collecting  agent.  This  charge  was  sub- 
stantially the  same  as  in  Worth  v.  Feed  Co., 
172  N-.  O.  335,  90  S.  B.  295. 

The  interpleader  contends  that  this  cha^rge 
was  erroneous  because  there  was  no  evidence 
that  there  had  been  any  dealings  prior  to  this 
transaction  between  E.  Ix  Richmond  Com- 
pany and  the  Pontlac  Savings  Bank,  and  ask- 
ed the  court  to  instruct  the  Jury,  "If  you  be- 
lieve the  evidence  in  this  case,  you  will  an- 
swer the  issue  'Yes.' " 

This  contention  of  the  interpleader  was 
correct,  and  the  court  should  have  given  the 
prayer  as  asked. 

Error. 


(177  N.   C.  818) 

INGRAM  V.  CORBIT  et  aL    (No.  394.) 

(Supreme  Court  of  North  Carolina.    April  15, 

1919.) 


1.  Ejectment  ^=945— Exeoutobs  and  Ad- 
ministbatobs  ^=»438(8)  —  defendants— 
Nkgessabt  and  Psopeb  Parties. 

If  lease  under  which  lessee  claims  is  valid, 
lessor's  widow,  who  claims  possession  under  an 
allotment  of  dower.  Is,  in  ejectment  by  lessee,  a 
necessary  party  defendant,  and  also  as  guard- 
ian of  her  daughter,  the  only  heir,  and  a  proper 
party  as  administratrix  of  lessor. 

2.  DowEB  ^=5>112— Aixothent  of  Dowbe— 
conclusiveness  as  to  Thibd  Pebsons. 

In  ejectment  by  plaintiff,  claiming  under 
lease  from  a  husband  since  deceased,  allotment 
of  dower,  under  which  widow  claims,  would  be 
a  defense  for  her  to  set  up,  and  would  not  be 
an  estoppel  against  plaintiff  not  a  party  to  al- 
lotment. 

3.  DowEB  ^=»91^AixoTicBNT— Leased  Land. 

Plaintiff  had  the  right  to  demand  that  dow- 
er be  allotted  in  land  other  tiian  that  leased 
to  him  by  deceased,  provided  there  was  a  suffi- 
ciency thereof. 

4.  Action  <^s»45(2)— Joindeb  of  Causes  of 
Action— Multiplicitt  of  Surra. 

In  action  by  plaintiff,  claiming  under  lease 
from  deceased,  for  recovery  of  realty  and  dam- 


ages for  detention,  dower  right  of  widow  could 
be  determined,  to  prevent  a  multiplicity  of  suits. 

5.  Action   ^=>48(1)  —  Joindeb   of  Causes 
Abisino  Out  of  Same  Tbansagtion. 

In  action  by  plaintiff  for  recovery  of  realty 
leased  to  him  by  deceased  and  damages  for  un- 
lawful detention  by  widow,  claiming  under  al- 
lotment of  dower,  in  which  it  was  sought  to 
have  allotment  of  dower  declared  void,  held, 
there  was  but  one  matter  involved,  the  lease, 
within  Revisal  1905,  |  469  (1),  providing  that 
causes  of  action  may  be  united,  where  tbcy 
arise  out  of  the  same  transaction  or  transaction 
connected  with  same  subject-matter. 

6.  Pabties  ^=»88(3)— Misjoindeb—Deicubbbb. 

Mere  surplusage  of  parties  is  not  ground  for 
demurrer. 

7.  Doweb  ^=>76— Pbooeedings  fob  Reaixot- 
MENT— Pabties. 

Heir  at  law  was  necessary  party  to  proceed- 
ings to  reallot  dower. 

8.  Ejectment  ^s»45— Pabties— Hbib  at  Law. 

In  suit  by  plaintiff  for  recovery  of  posses- 
sion of  realty  leased  to  him  by  deceased,  and 
for  damages  for  unlawful  detention  by  deceased's 
widow,  claiming  right  to  possession  under  allot- 
ment of  dower,  the  heir  at  law  was  a  n^bes- 
sary  party. 

9.  DowEB  *s»76  —  Pbocebding  fob  Aixot- 


Plaintiff,  claiming  under  lease  from  deceas- 
ed, was  a  necessary  and  proper  party  to  pro- 
ceeding for  allotment  of  dower,  in  view  of  Re- 
visal 1905,  §  3088. 

10.  Action  ^=»45(2)  —  Joindeb  of  CAUSEa— 
Reaixotmbnt  of  Doweb. 

Allotment  of  dower  being  a  nullity  as  to 
plaintiff,  reallotment  is  incidental  to  cause  of 
action  for  recovery  of  possession  of  realty 
leased  to  him  by  deceased,  and  for  damages  for 
wrongful  detention  by  deceased's  widow,  claim- 
ing right  to  possession  under  allotment  of 
dower. 

11.  Fbauds,  Statute  of  ^s»150(1)— Plbad- 
iNO— Demubbeb. 

That  lease  under  which  plaintiff  claims  right 
to  possession  is  unenforceable,  in  view  of  the 
statute  of  frauds,  for  lack  of  sufficient  descrip- 
tion of  property  leased,  cannot  be  taken  advan- 
tage of  by  demurrer. 

12.  Landix>bd  and  Tenant  <^114(2},  183 
(1)— Tenant  fboic  Ybab  to  Yeab— Eject- 
ment—Daiiaoes. 

In  action  by  plaintiff  for  recovery  of  pos- 
session of  realty  leased  to  him  by  deceased,  and 
for  damages  for  wrongful  detention  by  deceas- 
ed's widow,  claiming  right  to  possession  under 
allotment  of  dower,  KM  that,  even  if  his  10- 
year  lease  was  invalid  under  the  statute  of 
frauds,  plaintiff  was  at  least  a  tenant  from  year 
to  year,  entitled  to  damages  for  ejectment. 

13.  Fbauds,  Statute  of  ^=9138(1,  5)— Ten- 
ant Undeb  Unenfobceable  Lbasb  —  IM- 

PBOVEMENTB— ReCOVEBT. 

If  lease  under  which  plaintiff  in  ejectment 
claims  is  unenforceable,  in  view  of  the  statute 
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of  frauds,  for  want  of  snfficient  description, 
plaintiff  is  entitled  to  recover  for  his  better- 
ments in  equipping  a  building  and  making 
additions  thereto,  and  to  the  surrender  and 
cancellation  of  his  note  for  rent  for  the  entire 
term  and  chattel  mortgage  securing  the  same. 

Appeal  from  Superior  Court,  Oullford 
County;  Lane^  Judge. 

Suit  by  B.  K.  Ingram  against  Bettie  Oor- 
bit  and  others.  Demurrer  to  complaint  sus- 
tained, and  action  dismissed,  and  plaintiff 
appeals.    Beversed. 

In  June,  1914,  B.  T.  Corblt,  now  deceased, 
executed  a  lease  to  plaintiff  for  one  acre  of 
land  for  10  years,  and  agreed  to  erect  a 
slaughterhouse  and  dig  a  well  thereon.  The 
plaintiff  dellrered  to  Corblt  his  note  in  the 
sum  of  $500,  secured  by  the  chattel  mortr 
gage,  in  payment  of  the  10-year  rental.  It 
is  alleged  in  the  complaint,  and  is  admitted 
by  the  demurrer,  that  pursuant  to  the  con- 
tract Corblt  inclosed  an  acre  of  land  with  a 
wire  fence,  erected  the  slaughterhouse  there- 
on, and  dug  the  well;  that  plaintiff  went  into 
possession,  and  remained  in  possession  dur- 
ing the  lifetime  of  Corblt,  who  died  in  No- 
vember, 1914;  that  his  wife,  the  defendant 
herein,  qualified  as  his  administratrix,  and 
also  as  guardian  for  his  only  h^r,  her  daugh- 
ter Alberta;  that  plaintiff  paid  the  annual 
rental  to  the  widow  for  the  years  1915  and 

1916,  but  she  refused  to  accept  the  rental  for. 

1917,  and,  locking  up  the  slaughterhouse,  ex- 
cluded plaintiff  tlierefrom.  Prior  to  locking 
xsp  the  slaughterhouse,  she  had  dower  allot- 
ted, including  therein  the  leased  land.  Prior 
to  the  death  of  Corblt  the  plaintiff  had  plac- 
ed valuable  improvements  on  the  land.  The 
defendants  demurred  to  the  complaint  ux)on 
the  ground  that  it  did  not  state  a  cause  of 
action,  either  against  the  widow  individually, 
nor  as  administratrix,  nor  as  guardian,  and 
because  there  was  a  misjoinder  of  causes  of 
action  and  a  misjoinder  of  parties. 

L.  B.  Williams,  of  High  Point,  and  Brooks, 
Sapp  &  Kelly,  of  Greensboro,  for  appellant. 

C.  C.  Bamhart,  of  High  Point,  and  W.  P. 
Bynum  and  R.  C.  Strudwick,  both  of  Greens- 
boro, for  appellees. 

ClrARK,  C.  J.  The  contract,  executed 
June  15,  1914,  by  B.  T.  Corblt  to  Eli  Ingram, 
specified  that  said  Corblt — 

"has  this  day  leased  to  the  party  of  the  second 
part  about  one  acre  of  land  for  a  term  of  ten 
years,  as  a  place  to  butcher,  on  the  following 
terms  and  conditions,  to  wit:  The  said  party 
of  the  first  part  agrees  to  furnish  $400  in  cash 
towards  building  a  slaughterhouse.  It  is  mu- 
tually agreed  and  understood  that  the  said 
party  of  the  first  part  is  to  have  all  the  manure, 
bones,  offal,  and  refuse  from  said  slaughter- 
house, and  also  to  have  access  and  the  privilege 
of  butchering  his  own  hogs,  cattle,  etc.,  and  have 
the  privilege  of  getting  water  to  water  his  hogs, 
cattle,  and  other  stock. 


"It  is  further  understood  and  agreed  that  the 
party  of  the  second  part  is  to  pay  the  party  of 
the  first  part  the  sum  of  $50  reat  for  the  use 
of  said  house  on  the  15th  day  of  June  of  each 
and  every  year  for  ten  years— that  is,  $50  a 
year  during  the  life  of  said  lease. 

"The  party  of  the  second  part  is  to  also  give 
the  party  of  the  first  part  his  note  for  $500, 
without  interest,  secured  by  a  chattel  mortgage 
on  his  fixtures  in  meat  market,  for  the  faith- 
ful performance  of  this  contract,  and  at  any 
time  the  party  of  the  second  part  fails  or  re- 
fuses to  pay  his  rent  as  above  stipulated  the 
party  of  the  first  part  is  hereby  authorized  and 
empowered  to  advertise  and  sell  the  property 
embraced  in  said  chattel  mortgage  to  make  his 
money,  costs,  and  expenses  of  the  said  sale. 

"It  is  also  understood  and  mutually  agreed 
that  the  house  and  all  improvements  on  said 
land  at  the  expiration  of  said  lease  are  to  re- 
main and  be  the  property  of  the  party  of  the 
first  part." 

The  amended  complaint  avers  that  the 
plaintiff,  since  the  date  of  the  contract,  has 
been  in  possession  of  said  lot,  inclosed  by  a 
wire  fence,  erected  by  said  Corblt,  describing 
the  said  lot,  and  that  soon  after  June  15, 
1914,  said  Corblt  du^  the  well  on  said  lot, 
built  the  slaughterhouse  thereon,  and  put 
in  the  fixtures;  that  the  defendant  Bettie 
Corblt,  individually  and  as  guardian  of  her 
daughter,  la  in  i)ossession  of  said  property, 
which  she  took  possession  of  without  giv- 
ing the  plaintiff  notice  of  her  intention 
to  terminate  the  lease,  and  alleges  damages. 
He  a£&s  that  the  allotm^it  of  dower  be  de- 
clared nuU  and  void,  and  that  he  recover 
possession  of  said  property  and  damages  for 
the  detention  of  the  same.  The  demurrer  is 
upon  the  ground  that  no  cause  of  action  is 
stated  against  her,  ^ther  individually  or  as 
administratrix,  or  as  guardian  of  her  daugh- 
ter, and,  further,  a  misjoinder  of  causes  of 
action  on  the  part  of  the  defendant  It- 
was  error  to  sustain  the  demurrer  as  to  mis- 
joinder of  causes  of  action  or  misjoinder  of 
parties. 

[1-4]  If  the  lease  is  vaUd,  it  was  necessary 
in  an  action  of  ejectment  to  make  the  widow, 
who  claimed  possession  under  an  allotment 
of  dower,  a  party  defendant,  and  also  as 
guardian  of  her  daughter.  She  was  also  a 
proper  party  as  administratrix,  to  answer 
the  demand  for  damages.  The  allotment  of 
dower  would  be  a  defense  for  her  to  set  up, 
and  would  not  be  an  estoppel  against  the 
plaintiff,  who  is  not  a  party  thereto.  More- 
over, the  plaintiff  had  a  right  to  demand  that 
dower  should  be  allotted  in  land  other  than 
the  leased  land,  provided  there  was  su£Q- 
ciency  thereof.  Harrington  v.  Harrington, 
142  N.  C.  517,  55  S.  E.,  409,  9  Ann.  Cas.  489. 
To  prevent  a  multiplicity  of  actions  this 
could  be  ascertained  in  this  proceeding. 
Sparger  v.  Moore,  117  N.  C.  450,  23  S.  E.  359. 
And  the  heir  at  law,  represented  by  her 
guardian,  was  a  proper  party,  and  the  plain- 
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tiif,  also,  is  a  proper  and  necessary  party. 
Rev.  S  3088. 

[5]  Rer.  §  469  (1),  provides  that  the  plain- 
tiff may  unite  In  the  same  complaint  several 
<rauses  of  action  whether  legal  or  equitable, 
when  they  all  arise  out  of  "the  same  trans- 
action, or  transaction  connected  with  the 
same  subject  of  action."  Here  there  was  but 
one  matter,  the  lease,  and  the  breach  thereof 
by  the  widow  taking  possession  of  the  prop- 
erty under  a  claim  of  dower,  for  which  the 
plaintiff  claims  restitution  from  her  individ- 
ually and  as  guardian  of  the  heir  at  law, 
and  damages  from  her  as  the  personal  repre- 
sentative of  her  husband. 

[•]  In  Morton  v.  Telegraph  Co.,  130  N.  C. 
303,  41  S.  E.  484,  relied  on  by  defendants, 
there  were  three  plaintiffs,  stating  separate 
causes  of  action  for  mental  anguish,  for 
nondelivery  of  a  telegram.  Also  in  Thlgpen 
V.  Cotton  MUls,  151  N.  C.  97,  65  S.  B.  750, 
there  were  two  plaintiffs.  Of  course,  in  such 
case  the  transactions  were  entirely  different, 
and,  there  being  a  misjoinder  of  causes  and 
of  parties,  the  action  was  dismissed.  When 
there  is  merely  a  surplusage  of  parties,  it  is 
not  ground  for  demurrer,  as  it  cannot  preju- 
dice the  cause  of  action,  and  at  most  the  un- 
necessary party  could  be  dismissed  on  his 
own  motion,  with  his  costs.  Abbott  v.  Han- 
cock, 123  N.  a  102,  31  S.  E.  268,  and  cases 
there  cited.    See  also  citations  in  Anno.  Ed. 

In  Fisher  v.  Trust  Co.,  138  N.  C.  224,  50  S. 
E.  659,  the  whole  subject  of  misjoinder  was 
fully  considered,  and  it  was  held,  with  cita- 
tion of  many  authorities,  that  "if  the 
grounds  of.  the  complaint  arise  out  of  one 
and  the  same  transaction,  or  a  series  of 
transactions  forming  one  course  of  dealing 
and  aU  tending  to  one  end,  if  one  connected 
story  can  be  told  of  the  whole,  it  is  not  multi- 
farious'*— that  is,  a  demurrer  will  not  lie  for 
misjoinder.  See  also  the  numerous  citations 
to  that  case  in  the  Anno.  £d.  and  the  later 
cases:  Chemical  Co.  v.  Floyd,  158  N.  C. 
462,  74  S.  E.  465;  Ayers  v.  Bailey,  162  N.  C. 

212,  78  S.  E.  66;  Lee  v.  Thornton.  171  N.  C. 

213,  214,  88  S.  B.  232,  234,  in  which  Walker, 
J.,  says  that  he  had  not  concurred  In  Fisher 
V.  Trust  Co.  but  "recognizes  that  the  princi- 
ple of  that  case  has  since  been  throughly 
settled  by  the  decisions  of  this  court  and  is 
now  an  established  rule  of  pleading,  and  he 
has  acquiesced  In  it  for  that  reason." 

[7-10]  Moreover,  in  this  case  the  plaintiff 


had  a  right  to  demand  that  Mrs.  Corbit's 
dower  be  allotted  in  the  land  other  than  the 
leased  land,  provided  there  was  a  sufficiency 
thereof.  Harrington  v.  Harrington,  142  N. 
C.  517,  55  S.  E.  409,  9  Ann.  Cas.  489.  And 
the  heir  at  law  is  a  proper  and  necessary 
party  to  this  proceeding  to  reallot  the  dower, 
as  well  as  in  the  proceeding  by  plaintiff  to 
recover  possession,  and  necessarily  appears 
by  her  guardian.  The  plaintiff  was  a  prop- 
er and  necessary  party  to  the  dower  proceed- 
ing by  the  very  terms  of  the  statute  itself. 
Rev.  f  3088.  Not  having  been  made  a  party, 
the  Judgment  therein  is  not  an  estoppel  as  to 
him,  and  it  is  not  necessary  that  he  should 
come  forward  by  a  motion  in  that  cause. 
The  allotment  of  dower  being  a  nullity  as  to 
him,  its  reallotment  is  incidental  to  the  cause 
of  action  in  this  case,  the  chief  ground  of 
which  is  for  recovery  of  the  realty  and  dam- 
ages. 

[11, 12]  It  may  be  that  the  contract  is  un- 
enforceable for  total  lack  of  description  in 
the  property  leased,  for  the  house  and  well 
were  not  thereon  at  the  date  of  the  lease. 
This  was  not  remedied  by  the  subsequent 
action  of  the  lessor.  This,  however,  does 
not  arise  upon  this  appeal,  for  the  statute  of 
frauds  cannot  be  taken  advantage  of  by  de- 
murrer. Stephens  v.  Midyette,  161  N.  C. 
323,  77  S.  E.  243.  Non  constat  but  the  de- 
fendants might  admit  the  contract  The 
plaintiff  was  at  least  a  tenant  fr<Hn  year  to 
year  and  entitled  to  damages  for  ejectment. 
Osgood  V.  Shea,  86  Neb.  729,  126  N.  W.  810. 
42  Ll  R.  A.  (N.  S.)  648. 

[IS]  As  the  case,  however,  goes  back, 
should  the  statute  of  frauds  be  pleaded  upon 
the  ground  of  the  insufficiency  of  the  de- 
scription of  the  pnH>erty,  the  plaintiff  would 
also  be  entitled  to  recover  for  his  better- 
ments in  equipping  the  building  and  making 
additi<«s  thereto,  and  to  the  surrender  and 
cancellation  of  his  note  and  chattel  mort- 
gage. 

It  is  true  that' in  this  view  the  action 
would  be  against  the  widow  individually,  and 
as  administratrix.  Her  Joinder  as  guardian 
of  the  heir  would  be  mere  surplusage,  except 
to  plead  the  statute  of  frauds,  and  not 
ground  for  dismissal  of  the  action,  or  even 
for  a  demurrer.  Abbott  v.  Hancock  supra. 
In  any  view,  there  was  a  cause  of  action 
stated. 

Reversed. 


N.a) 


RATCHFORD  v.  CITY  OF  OASTONIA 


21 


a77  N.   C.   875) 

RATCHFORD  v.  CITY  OF  GASTONIA  et  aL 

(No.  444.) 

(Supreme  Court  of  North  Carolina.    April  20, 

1919.) 

Municipal  Cobpobations  ^=>597— Protec- 
tion OP  Health  —  Cleaning  Surface 
Closets. 

Under  Laws  1917,  c.  136,  subc  7,  f  4,  griv- 
ing  cities  power  summarily  to  remove  or  remedy 
anythingr  within  their  limits  prejudicial  to  pub- 
lic heal^,  ordinance  of  a  dty  providing  for  the 
cleaning  of  surface  closets  or  privies,  with  an 
assessment  on  the  land  for  the  expense,  for 
which  it  might  be  sold,  was  a  valid  exercise  of 
the  city's  power  to  protect  the  public  health. 

Appeal  from  Superior  Court,  Gaston 
County;  Adams,  Judge. 

Ai^lication  for  injunction  by  R.  A.  Ratch- 
ford  against  the  City  of  Gastonla  and  others. 
From  a  judgment  dissolving  a  restraining 
order,  plaintiff  appeals.    Affirmed. 

This  was  an  application  for  an  injunction 
against  the  sale  of  the  lot  under  an  ordi- 
nance of  Gastonla  which  prescribed  that 
every  surface  closet  or  privy  in  the  city 
should  be  cleaned  and  inspected  under  the 
supervision  of  the  city,  and  a  charge  or  as- 
sessment of  30  cents  per  month  was  to  be 
levied  or  imposed  for  such  work,  and  was 
to  be  collected  from  the  owner  of  the  prop- 
erty, and  with  the  additional  penalty  for 
failure  to  pay  such  assessment  that  such 
charge  shall  be  a  lien  upon  the  real  estate 
upon  which  such  closet  Is  located.  The  dty 
of  Gastonla  advertised  a  piece  of  real  estate 
of  the  plaintiff  upon  which  a  closet  was 
situated  for  dues  on  such  closet  and  for  other 
dues  on  closets  owned  by  plaintiff.  The 
restraining  order  was  dissolved,  and  plain- 
tiff appealed. 

Mangum  &  Wbltz,  of  Gastonla,  for  appel- 
lant 
P.  W.  Garland,  of  Gastonla,  for  appellees* 

CLARK,  C.  J.  Laws  1917,  c.  136>  subc.  7, 
i  4  (a  general  statute  in  regard  to  "cities 
and  towns*'),  provides  as  follows: 

"The  governing  body,  or  officer  or  officers  who 
may  be  designated  for  this  purpose  by  said 
governing  body,  shall  have  the  power  summarily 
to  remove,  abate,  or  remedy,  or  cause  to  be 
removed,  abated,  or  remedied,  everything  in  the 
dty  limits,  or  within  a  mile  of  said  limits,  which 
is  dangerous  or  prejudicial  to  the  public  health ; 
and  the  expense  of  such  action  shall  be  paid  by 
the  person  in  default,  and,  if  not  paid,  shall  be 
a  lien  upon  the  land  or  premises  where  the  trou- 
ble arose,  and  shall  be  collected  as  unpaid 
taxes." 

The  plaintiff,  R.  A.  Ratchford,  is  the  own- 
er of  11  such  hou.ses  which  he  rent%  some 


to  white  and  some  to  colored  persons,  none 
of  which  own  property  themselves. 

Prior  to  June,  1918,  the  contractor  who 
had  been  doing  scavenger  work  for  the  dty 
of  Gastonla  had  been  required  to  collect  pay 
for  the  same  from  the  tenants  or  occupants 
of  such  houses,  and,  under  an  ordinance  of 
the  city  of  Gastonla,  he  was  required  to 
clean  such  surface  closets,  regardless  wheth- 
er or  not  he  collected  his  pay  from  such 
tenants;  but  he  had  so  much  difficulty  In 
collecting  from  many  of  si:ch  tenants  that 
he  had  reported  to  the  board  of  aldermen 
that  he  could  not  afford  to  continue  to  do 
such  work. 

It  appears  from  the  affidavit  of  Dr.  C.  J. 
McCombs,  the  city  physician,,  and  it  appears 
to  be  an  established  scientific  fact,  that  any 
surface  closet  is  a  nuisance,  and  that  all 
cases  of  typhoid  fever  are  a  result  of  having 
swallowed  a  germ  from  human  excrement. 

It  also  appears  that  from  July  15,  1918, 
until  January  1,  1919,  there  were  44  cases  of 
typhoid  fever  within  the  limits  of  the  city 
of  Gastonla;  that  the  said  board  of  aldermen, 
on  account  of  the  large  number  of  surface 
closets  within  the  dty  have  been  confronted 
with  a  serious  proposition  as  to  how  to  take 
care  of  the  situation.  There  were  so  many 
cases  of  typhoid  fever  that  it  attracted  the 
attention  of  the  state  board  of  health,  and 
the  board  of  aldermen  of  Gastonla  were  de- 
sirous to  adopt  the  best  and  most  sanitary 
regulations  for  the  protection  of  the  public. 

On  account  of  the  fact  that  many  tenants 
occupying  rented  houses  are  of  unsatisfac- 
tory character,  no  small  part  of  them  being 
a  floating  population,  such  as  the  occupants 
of  tenement  houses  at  cotton  mills  who  are 
continually  moving  about  from  one  place  to 
another,  it  was  impracticable  to  obtain  men 
who  would  do  this  scavenger  work,  who 
would  agree  to  look  alone  to  the  occupants 
or  tenants  for  their  pay,  and  it  appeared  that 
the  only  system  by  which  they  could  satis- 
factorily do  this  work  was  for  the  city  to  be- 
come responsible  therefor  to  the  men  doing 
the  work  and  to  collect  for  the  same  from 
the  owners  of  such  houses.  In  view  of  this 
situation,  they  adopted  in  June,  1918,  the 
following  ordinance: 

**Cleaning  Surface  CZo«ct».— Bach  and  every 
surface  doset  or  privy  in  the  dty  of  Gastonla 
used  in  connection  with  a  dwelling,  shall  be 
cleaned  and  inspected  under  the  supervision 
of  the  dty,  and  a  charge  or  assessment  of  thirty 
cents  per  month  is  hereby  levied  and  imposed 
for,  and  on  each  and  every  said  surface  closet, 
for  such  deaning  and  inspection ;  said  charge 
or  assessment  shall  be  paid  by  the.  owner  of  the 
land  or  property  on  which  any  surface  closet 
shall  be  located,  and  shall  be  due,  collectibld 
and  payable  to  the  city  of  Gastonla,  at  the  of- 
fice of  the  tax  collector  on  the  first  day  of  each 
calendar  month,  for  and  covering  the  period  of 
1  the  next  preceding  calendar  month.    The  failure 
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of  any  person  or  corporation  so  charged  to  pay 
said  charge  or  assessment  when  the  same  shall 
be  due  and  payable  shall  subject  said  person, 
firm  or  corporation  to  the  payment  of  an  addi- 
tional snm  or  penalty  of  fifty  per  cent,  of  the 
amount  of  the  charge  or  assessment  due  and 
unpaid;  said  charge  or  assessment  shall  be  a 
lien  upon  the  real  estate  upon  which  any  sur- 
face doset  shall  be  located,  which  lien  shall 
attach  to  said  real  estate  at  and  from  the  time 
of  the  cleaning  and  inspection  of  any  such  sur- 
face closet  as  provided  for  herein,  and  shall  con- 
tinue until  such  charges  or  assessments  with 
any  penalty  and  costs  which  shall  accrue  there- 
on, shall  be  paid ;  said  lien  shall  be  enforceable 
in  the  same  manner  that  is  provided  by  the  laws 
of  the  state  for  the  enforcement  of  the  lien  of 
the  state,  county  and  municipal  taxes.  This 
ordinance  shall  be  in  full  force  and  effect  from 
and  after  July  1,  1918.** 

It  seems  that  the  only  question  of  im- 
portance to  be  considered  upon  the  record 
in  this  case  Is  as  to  the  validity  of  such  ordi- 
nance. 

We  think  this  ordinance  is  a  valid  exercise 
of  the  power  reposed  in  the  town  authori- 
ties for  the  protection  of  the  health  of  the 
people  of  the  town,  and  that  it  Is  fully  au- 
thorized by  the  powers  expressly  conferred 
by  section  4,  subc.  7,  c.  136,  Laws  1917,  above 
recited. 

All  government  Is,  or  should  be,  established 
and  maintained  for  the  public  welfare, 
whether  such  government  be  that  of  a  town 
or  city,  county,  state,  or  national.  It  is  for 
that  purpose  that  governments  are  estab- 
lished, as  is  stated  in  the  great  Declaration 
of  American  Independence.  The  (constitu- 
tion of  the  United  States  recites  in  its  Pre- 
amble, as  one  of  the  objects  for  the  establish- 
ment of  a  federal  Union,  "to  promote  the 
general  welfare."  "Salus  populi  suprema 
lex."  It  is  for  this  end  that  governments  of 
all  kinds  are  established  and  maintained  at 
great  expense. 

The  necessity  of  sanitation  is  fully  recog- 
nized and  Is  becoming  of  more  and  more  im- 
portance with  the  knowledge  which  we  ob- 
tain of  the  causes  of  disease  and  death.  It 
would  be  impossible  to  maintain  that  cleanli- 
ness which  is  as  necessary  for  the  protec- 
tion of  health  and  life,  as  courts  and  Juries 
and  the  administration  of  Justice  are  to 
protect  life  and  property,  unless  this  is  done 
by  public  supervision.  The  narrowness,  or 
selfishness,  or  ignorance  of  one  man  in  not 
keeping  his  premises  in  a  cleanly  condition, 
would  nullify  the  action  of  all  the  other 
citizens,  combined,  for  that  purpose,  by  turn- 
ing loose  the  flies  and  other  insects  which 
may  carry  the  seeds  of  disease  to  other 
homes  throughout  the  city.  This  general 
supervision  cannot  be  maintained  by  col- 
lecting the  charges  for  that  service  from 
the  renter,  who  may  be  here  to-day,  and  else- 
where to-morrow.  The  party  responsible  Is 
the  owner  of  the  premises.  The  land  can- 
not move.     The  renter  or  temporary  occu- 


pant can  do  so  at  will.  Therefore  the  charge 
is  a  very  proper  and  necessary  one  against 
the  property  itself,  and  is  authorized  by 
the  statute  in  the  same  way  that  the  es- 
tablishment  of  adequate  paving  of  the  side- 
walk and  streets  and  of  sewerage  are  thus 
established  for  the  same  reason  that  the 
failure  of  some  citizens  to  pave  the  side- 
walk or  streets  or  to  connect  with  the  sewer 
would  destroy  to  a  great  extent  the  benefit  of 
these  improvements  in  the  entire  town. 

The  town  authorities  not  only  have  the 
power  to  impose  such  duty  upon  the  land 
for  the  necessary  protection  of  the  health 
of  the  citizens,  but  they  would  be  derelict  in 
their  duty  as  such  officials,  and  in  proper 
cases  liable  to  indictment  for  failure  to  pro- 
tect the  health  of  the  public  by  such  neces- 
sary regulation. 

Doubtless  the  time  is  not  far  distant  when 
by  statute  all  manufacturing  establishments 
or  industries  employing  more  than  a  certain 
number  of  people  will  be  required  to  insti- 
tute sewerage  in  their  tenement  houses,  even 
when  located  outside  town  limits,  in  order 
to  protect  the  health  of  the  employ^  and  of 
the  neighborhood  as  well.  In  most  towns  of 
any  size,  surface  closets  are  abolished,  and 
sewerage  is  required.  In  view  of  the  ad- 
vance of  medical  science  and  regard  for  that 
sanitation  which  must  be  universal  in  order 
to  be  at  all  effective,  there  must  be  an  exten- 
sion of  the  requirements  which  by  experi- 
ence have  been  demonstrated  as  necessary 
for  the  protection  of  the  public  health.  Ac- 
cordingly, the  General  Assembly  of  1918  en- 
acted requirements  as  to  sanitary  closets 
even  in  the  country. 

The  public  health  is  a  matter  of  impor- 
tance to  the  entire  neighborhood,  and  espe- 
cially to  all  the  inhabitants  of  a  town  or 
city,  for  the  indifference  or  ignorance  or  neg- 
lect of  one  man  will  nullify  tiie  precautions 
taken  by  all  others  in  thcit  locality.  Such  or- 
dinance as  is  here  In  question  is  a  necessary 
protection,  which  will  be  extended  in  its  scope 
with  the  increase  of  knowledge  and  can  never 
be  diminished.  The  requirement  of  sewerage 
will  be  better  than  such  ordinance  as  this 
which  is  the  minimum. 

The  enforcement  of  such  regulations  as 
this  by  an  officer  appointed  by  the  city  di- 
rectly through  its  officers  and  employ^  is 
not  only  more  economical,  but  it  is  the  oul> 
method  of  making  it  efficient.  In  28  Gyc. 
717,  718,  authorities  are  cited  upholding  su(di 
ordinances.  For  an  interesting  discussion  of 
the  subject,  see  Walker  v.  Jameson,  140  Ind. 
591,  37  N.  B.  402,  39  N.  B.  869,  28  L.  R.  A.  679, 
49  Am.  St.  222. 

Even  if  there  had  not  been  precedents  sus- 
taining such  authority,  the  act,  above  cited, 
of  1917  confers  the  power,  and  it  may  be 
that  the  authority  would  exist  even  with- 
out the  statute  as  a  necessary  inference 
from  the  requirement  and  duty  imposed  on 
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the  town  authorities  to  protect  the  public 
health.  The  only  authority  relied  on  to  the 
contrary  is  State  y.  Hill,  126  N.  a  1140,  86 
S.  E.  326,  60  Ia  R.  A.  473.  That  case  held 
that  the  ordinance  could  not  take  from  the 
citizen  the  right  to  cleanse  his  own  prem- 
ises tf  they  became  filthy,  by  reason  of  the 
city  not  haying  required  its  scayenger  to  do 
the  work  oftener.  This  is  In  the  direction  of 
promoting  better  sanitation  and  not  of  for- 
bidding the  city  to  enforce  it  The  dissent- 
ing opinion  in  that  case  recognizes  this  by 
saying,  "t  agree  with  the  majority  that  the 
best  method  is  to  haye  it  (the  scayenger 
work)  done  directly  by  the  dty  through  its 
oflScers  and  employes,"  and  since  then  the 
act  of  1917,  aboye  cited,  fully  confers  the 
power,'  and  imposes  the  'duty  up<m  the 
towns  and  cities  of  the  state.  Strange,  as 
it  will  now  seem  to  us,  the  opinion  states 
that  at  that  date  (1900)  there  was  no  public 
sewerage  in  Wilmington.  Since  then  there 
has  been  great  progress  in  sanitation  and 
recognition  of  the  fact  that,  unless  made 
uniyersal  by  public  superyision,  it  will  be  de- 
fective and  InefBdent  Filth  producing  con- 
ditions in  the  slums,  or  among  the  poor,  will 
be  carried,  by  flies  and  other  agencies,  to 
all  other  parts  of  the  town.  Smallpox  or 
typhoid  among  any  part  of  the  people  of 
the  town  is  a  menace  to  all  the  inhabitants 
thereof. 
Affirmed. 


an  N.  c.  861) 

RBIDSYTLLE  PAPER  BOX  CO.  T.  SOUTH- 
ERN  RT.    (No.  354.) 

(Supreme  Court  of  North  Carolina.    April  23» 
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1.  CSabbiebs  ^s>178  ^  Fbeiqht  —  Tubottoh 
Bnx  OF  liAoiNO  —  AoBzrr  tob  Connsctino 
Cabbiebs. 

An  initial  carrier  giying  a  throuili  Mil  of 
lading  acts  not  only  on  its  own  behalf  but  as 
agent  for  all  the  carriers  through  whoee  hands 
the  shipment  would  pass,  and  obligates  for  it- 
sdf  and  for  them  its  safe  delivery  at  destination. 

2.  Cabbiebs  ^=>193  —  Fbeiqht  —  Tebional 
Cabbieb  as  Agent  woe  Thbouoh  Cabbiebs. 

Where  a  shipment  passes  through  the  hands 
of  several  carriers  and  the  last  carrier  presents  a 
freight  bill  therefor  and  receipts  it,  it  does  so  as 
agent,  not  only  for  itself,  but  for  all  the  carriers 
among  whom  the  freight  charges  are  to  be  ap- 
portioned. 

8.  Cabbiebs  <^177(2)— Fbeioht— LiABiLiTr 
OF  Connecting  Cabbiebs  fob  Loss  ob  Dam- 
age TO  Goods. 

Where  shipment  of  goods  is  to  pass  through 
the  hands  of  several  carriers  in  order  to  reach 
destination,  the  various  carriers  on  the  through 
line  over  whidi  the  shipment  is  to  pass  make  a 
joint  contract  whereby  a  bill  of  lading  is  given 
at  the  point  of  origin  for  the  receiving  company 


as  well  as  others  on  which  any  company  in  such 
Une  of  through  traffic  can  be  sued. 

4.  Cabbiebs  ^=»193— Cabbiaob  of  Fbeight— 
Receipt  fob  Fbeight— Effect. 

Where  goods  are  shipped  on  a  through  bill 
of  lading  over  several  connecting  lines,  a  receipt 
for  the  freight,  either  by  the  initial  or  terminal 
carrier,  is  a  discharge  of  the  shipper  binding 
on  all  the  carriers. 

6k  Cabbiebs  ^=>18D(2)— Oabbiage  of  Gk)ODS— 
Loss  OB  Inji7by---Connectino  Cabbiebs— 
Limitation  of  Liabiutt. 

Limitation  of  liabihty  for  loss  or  injury  to 
shipment  occurring  on  the  line  of  a  connecting 
carrier  is  invalid  under  the  Carmack  Amendment 
(U.  S.  Comp.  St  §  8604a),  authorising  action 
against  a  receiving  carrier  which  by  section 
80(Haa  is  given  its  remedy  over  against  the  car- 
rier causing  the  loss. 

a  Cabbiebs  ^=»185(1)— Cabbiagb  of  Goods— 
Loss  OB  Injubt  to  Shipicent— Pbesump- 

TION  of  LiABILITT. 

Where  a  terminal  carrier  delivers  the  freight 
short  or  in  bad  order,  it  is  presumed  tiiat  such 
terminal  carrier  is  liable. 

7.  Appeal  and  Bbbob  ^=»1078(4)— Abandon- 
ment OF  Gbound  of  Appbai/— Rules  of 
Coxtbt. 

Where  appellant  in  his  brief  and  argument 
presented  only  his  right  to  a  nonsuit,  his  excep- 
tions to  the  charge  were  abandoned  in  view  of 
court  rule  34  (164  N.  C.  651,  81  S.  B.  xH). 

8.  Appeal  and  Bbbob  ^=»927(3)— Review- 
Right  TO  Nonsuit— CoNSTBuoTioN  of  Tes- 

TIMONT. 

Where  an  appellant  presents  only  his  right 
to  a  nonsuit,  the  testimony  must  be  taken  in 
the  light  most  favorable  to  plaintifl. 

Appeal  from  Superior  Court,  Rockingham 
County;  Lane,  Judge. 

Action  by  the  Reidgville  Paper  Box  Com- 
pany against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peal&     No  error. 

This  action  was  begun  before  a  justice  of 
the  peace  to  recover  $81.60,  the  value  of  a  box 
of  braid  "short"  in  a  shipment  from  Fall 
River,  Mass.,  to  Reldsville,  N.  C,  and  $1.10 
freight  thereon  paid  by  the  plaintiff,  to  the 
defendant  at  Reldsville,  N.  C.  On  appeal  to 
the  superior  court  the  Jury  rendered  a  verdict 
for  the  same  amount.    Appeal  by  defendant 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  for  appellant. 
J.  M.  Sharp,  of  Reldsville  for  appellee. 

CLARE,  C.  J.  The  shipment  in  question 
was  made  by  the  Hooper  Sons  Manufacturing 
Company  from  Fall  River,  Mass.,  to  the  plain- 
tiff at  Reldsville,  N.  C.  The  defendant  pre- 
sented a  bill  for  the  freight  for  the  entire 
shipment,  and  received  payment  therefor,  in- 
cluding $1.10  freight  on  the  Mortage.  On  no- 
tice the  defendant  was  required  to  produoe 
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the  receipted  freight  bill.  This  had  thereon 
A  notation  showing  the  shortage  of  one  box 
of  tape,  which  was  checked  "short  at  pier  14 
N.  R."  The  evidence  that  the  shortage  on 
the  said  shipment  was  in  value  $81.60  was 
not  contradicted.  Indeed,  the  defendant  in- 
troduced no  evidence,  and  the  only  question 
presented  by  the  appeal  is  whether  upon  the 
evidence  the  case  should  have  been  submit- 
ted to  the  jury. 

[1]  When  the  initial  carrier  at  Fall  River 
gave  the  through  bill  of  lading  for  the  goods 
to  be  delivered  at  Reidsville,  it  was  acting, 
not  only  on  its  own  behalf,  but  as  agent  for 
all  the  carriers  (which  are  usually  named  on 
the  bill  of  lading)  through  whose  hands  the 
shipment  would  pass,  and  obligated  for  itself 
and  for  them  its  safe  delivery  at  Reidsville, 
N.  C.  Mills  V.  Railroad,  119  N.  0.  093,  and 
citations  in  Anno.  Ed.,  25  S.  £.  854,  56  Am. 
St.  Rep.  682. 

[2]  When  the  defendant,  the  last  carrier, 
presented  the  freight  bill  and  receipted  the 
same,  it  did  so  as  agent,  not  only  for  itself, 
but  for  the  entire  chain  of  carriers  from  Fall 
River,  among  whom  the  freight  charged  was 
to  be  apportioned. 

In  the  early  days  of  transportation  by  rail 
a  passenger  bought  his  ticket  over  each  suc- 
cessive line,  and  there  were  no  through  tick- 
ets, but  the  pressure  of  business  and  the  nec- 
essity of  the  economy  of  time  of  the  passenger 
and  economy  on  the  part  of  the  railroad  com- 
panies, by  selling  one  ticket  instead  of  a 
new  ticket  at  the  initial  point  of  each  rail- 
road, necessitated  a  change.  Ther6  being  no 
imcertainty  as  to  the  company  by  which  a 
passenger  sustains  injury,,  there  has  been  no 
modification  by  which  the  initial  carrier  has 
been  made  responsible  for  personal  injuries 
to  a  passenger.  But  as  to  the  shipment  of 
freight,  whose  volume  has  been  enormously 
increased,  the  course  of  dealings  is  that  the 
initial  carrier  assumes  for  itself  and  all 
others  on  the  through  bill  of  lading  liability 
for  its  safe  delivery  and  this  has  been  recog- 
nized by  the  Carmack  Amendment  (Act  June 
29,  1906,  c.  3591,  f  7,  pars.  11,  12,  34  Stat 
595  [U,  S.  Comp.  St  f §  8604a,  8604aa]),  which 
authorizes  action  for  loss  or  damage  to^goods 
in  transit,  against  the  initial  carrier,  and  the 
courts  in  all  the  more  recent  decisions  have 
recognized  that  a  through  bill  of  lading  is 
in  effect  a  Joint  contract  upon  which  any  one 
of  the  lines  embraced  in  the  contract  of  car- 
riage can  be  sued,  and  recovery  had  against 
such  corporation. 

This  has  become  a  necessity  in  the  present 
enormous  development  of  through  transporta- 
tion by  rail  and  steamer  lines.  It  would  be 
impracticable  to  require  a  shipper  to  sue  the 
initial  carrier,  and  upon  the  finding  by  a 
Jury  that  the  loss  was  not  sustained  on  that 
line  to  sue  in  succession  each  of  the  compa- 
nies composing  the  through  line  over  whi6h 
the  shipment  passed.  This  would  be  a  re- 
ductlo  ad  absurdnm. 


[3]  The  various  companies  which  compose 
pro  hac  vice,  the  "through  line"  over  which 
any  shipment  passes  make  a  Joint  contract 
for  their  own  convenience,  or  it  may  be  a  quasi 
partnership  for  the  occasion,  by  which  the 
bill  of  lading  is  given  at  the  point  of  origin 
for  the  receiving  company  on  behalf  of  it- 
self and  as  agent  for  all  the  others  down  to 
the  place  of  destination,  and  on  this  Joint  con- 
tract any  company  in  such  line  of  through 
traific  can  be  sued.  Gilikin  v.  Railroad,  174 
N.  C.  138,  93  S.  £.  469.  Upon  proof  of  loss  or 
nondelivery,  the  means  are  within  the  knowl- 
edge of  the  carriers,  and  not  accessible  to  the 
Bhii^er,  by  which  the  default  can  be  readily 
traced  and  placed  upon  the  particular  com- 
pany liable  therefor,  and  the  loss  adjusted  in 
the  settlement  of  the  through  traffic  accounts 
of  these  corporations.  Gallop  v.  Railroad,  173 
N.  C.  21,  91  S.  B.  375. 

[4]  So  in  like  manner,  whether  the  receiv- 
ing company  or  the  company  delivering  the 
goods  receipts  for  the  freight,  it  is  a  discharge 
of  the  shipper  bindifig  on  all  the  companies; 
and,  if  there  is  a  shortage  in  such  delivery, 
action  can  be  brought  against  any  company 
represented  by  the  bill  of  lading  or  in  the 
freight  receipt  The  company  liable  for  the 
damage  or  shortage  will  be  ascertained  by 
the  cotnmon  trafiSc  manager,  and  in  the  settle- 
ment of  the  through  traffic  passing  over  their 
lines  the  carrier  responsible  will  be  charged 
up  with  the  loss.  Any  other  arrangement 
would  be  impractical  in  the  present  enormous 
development  of  through  traffic.  The  defend- 
ant relies  upon  the  headnote  in  Insurance 
Oo.  V.  RaUroad,  104  U.  S.  146,  26  L.  Ed.  679, 
decided  in  1881,  that  *'in  the  absence  of  a 
special  conti*act,  express  or  implied,  for  the 
safe  transportation  of  goods  to  their  known 
destination,  the  carrier  is  only  bound  to  car- 
ry safely  ♦  ♦  ♦  and  ♦  ♦  ♦  deliver  to 
the  next  carrier  in  the  route,"  but  the  deci- 
sion in  that  case  states  that  the  facts  found 
were  that  there  was  no  through  bill  of  lad- 
ing, and  the  bill  of  lading  specified  that  the 
receiving  company  should  not  be  held  liable 
for  any  damage  or  deficiency  beyond  its 
terminus.  In  Myrick  v.  Railroad,  107  U.  S. 
102,  1  Sup.  Ct  425v  27  L.  Ed.  325,  it  is  also 
expressly  provided  in  the  bill  of  lading  that— 

"The  company  will  not  be  liable  or  responsible 
for  any  loss,  damage,  or  injury  to  the  property 
after  the  same  shall  have  been  sent  from  any 
warehouse  or  station  of  the  company." 

Judge  Field  says: 

''The  receipt  does  not,  on  its  face,  import  any 
bargain  to  carry  the  freight  through." 

The  defendant  also  relies  upon  McGuire  v. 
Railroad  (C.  C.)  153  Fed.  434,  which  holds 
that  the  fact  that  the  destination  of  a  ship- 
ment is  beyond  the  line  of  the  receiving  com- 
pany *'does  not  create  any  Joint  responsibil- 
ity between  the  connecting  carriers,  where 
the  shipment  over  each  is  under  a  separate 
contract  which  limits  its  liability  for  loss  or 
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iDjnries  to  such  as  may  occur  on  its  own 
line."  These  cases  therefore  do  not  apply,  for 
it  does  not  appear  that  there  is  any  such  re- 
striction in  the  bill  of  lading  in  this  case. 

[6J  If  there  were  such  restriction,  it  Is 
now  invalid  under  the  Garmack  Amendment 
(section  8604a,  U.  S.  Ck>mp.  Stat  1918),  which 
authorizes  action  in  such  cases  against  re- 
ceiving carrier,  which  is  given  its  remedy  over 
against  the  carrier  causing  the  loss.  Id. 
8604aa.  It  may  very  well  be  doubted  if  un- 
der the  sharp  competition  between  rival  lines, 
in  these  days  (until  the  recent  assumption  of 
governmental  control)  a  through  bill  of  lad- 
ing with  such  restrictions  (even  if  valid) 
would  be  accepted  by  shippers  with  the  al- 
most utter  impossibility  of  shippers  ascer- 
taining and  fixing  the  loss  upon  the  proper 
carrier  in  case  of  damage  or  loss.  The  lia- 
bility exists  in  spite  of  any  agreement  to  the 
contrary,  and  even  when  there  is  no  bill  of 
lading.  Railroad  v.  Riverside  Mills,  219  U.  S. 
186.  31  Sup.  Ct  164,  55  U  Ed.  167,  31  L.  R. 
A.  (N.  S.)  7,  and  notes.  . 

[6]  There  is  a  presumption  that  the  termi- 
nal carrier  who  delivers  the  freight  short  or 
in  bad  order  is  liable.  See  Notes  to  Railroad 
V.  Riverside  Mills,  31  L.  R.  A.  at  page  106. 
The  defendant  offered  no  evidence  to  rebut 
this  presumption. 

It  was  under  and  by  virtue  only  of  this 
being  a  Joint  contract  binding  upon  the  de^ 
fendant  and  in  recognition  and  ratification 
of  its  liability  thereunder  that  the  defend- 
ant undertook  to  carry  over  its  line  and  'de- 
liver this  shipment  to  the  plaintiff  and  to  col- 
lect freight  therefrom  for  the  entire  trans- 
portation from  Fall  River. 

The  through  bill  of  lading  and  the  receipt 
for  the  through  freight  by  the  defendant  are 
evidence  of  the  Joint  contract  Mills  v.  Rail- 
road, 119  N.  G.  693.  and  citations  thereto  in 
Anno.  Ed.,  25  S.  E.  854,  56  Am.  St  Rep.  682 ; 
and  it  was  not  error,  in  the  absence  of  all  evi- 
dence to  the  contrary,  to  instruct  the  Jury 
that,  **if  they  believed  the  evidence,  to  an- 
swer the  issue  in  favor  of  the  plaintiff." 
There  was  no  controversy  as  to  the  vaFu'e  of 
the  goods  lost  and  of  the  amount  of  freight 
paid  thereon. 

[7,  t]  The  appellant  both  in  his  brief  and 
argument  presents  only  his  right  to  a  non- 
suit Gonsequently  his  exception  to  the 
charge  is  abandoned.  Rule  34,  164  N.  G.  551, 
81  S.  B.  xil.  The  testimony, •therefore,  must 
be  taken  in  the  light  most  favorable  to  the 
plaintiff.  Hopkins  v.  Railroad,  131  N.  G. 
463.  42  S.  EL  902.  And  upon  the  evidence  a 
reasonable  inference  arises  that  the  initial 
carrier  was  the  duly  authorized  agent  of  the 
other  carriers  through  to  the  point  of  destina- 
tion, upon  the  Joint  contract  arising  upon 
the  bill  of  lading. 

No  error. 

WALKER  and  ALIiEN,  JJ.,  concur  in 
result 


(112  s.  c.  52) 

ENTERPRISE  BANK  ▼.  GAROLINA  INY. 

GO.    (No.  10190.) 

(Supreme  Gourt  of  South  Garolina.     April  14« 

1919.) 

GOBPOBATIONS    ^S»521    —    GOBPORATB    N0TB8 
— PbESIDENT— AUTHOBITY. 

In  an  action  on  a  note  signed  by  a  corpo- 
ration by  its  president  it  was  error  to  refuse  to 
direct  a  verdict  for  defendant  when  the  only 
reasonable  inference  from  the  testimony  was 
that  the  president  was  not  authorized  to  make 
the  note,  that  it  was  not  for  defendant's  ben- 
efit but  for  the  president's  personal  indebted- 
ness, and  that  its  proceeds  were  so  used. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  M.  L.  Smith,  Judge. 

Action  by  the  Enterprise  Bank  against  the 
Garolina  Investment  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Lyles  &  Lyles,  of  CJolumbia,  for  appellant 
T.  Moultrie  Mordecai,  of  (Charleston,  and 

Barron,  McKay,  Frierson  &  Moffatt  of  C!k)- 

lumbia,  for  respondent 

GARY,  O.  J.  This  is  an  action  upon  a 
promissory  note  of  which  the  following  is  a 
copy: 

"|4,500X)0.    Charleston,  S.  G.,  June  23,  1914. 

'*Four  months  after  date  we  promise  to  pay 
to  Enterprise  Bank,  Meeting  and  Market  Sts., 
Charleston,  S.  C,  forty-five  hundred  no/100  dol- 
lars at  their  banking  house,  and  also  10  per 
cent  additional  attorney's  fees,  if  placed  with 
an  attorney  for  collection.    Value  received. 

"Carolina  Investment  CfOmpany. 
**By  D.  Sam  Cox,  Prcs." 

The  complaint  alleges  presentment  of  the 
note,  nonpayment  and  that  the  plaintiff  is 
the  holder  thereof,  and  demands  Judgment 
for  $4,500,  with  interest  from  the  21st  of  Oc- 
tober, 1914,  with  10  per  cent  attorney's  fees. 

The  defendant  by  its  answer: 

Denied  "that  it  made  the  note,  but  on  the 
contrary  alleged  that  while  it  is  informed  and 
believes  that  such  a  note  was  made  by  Mr.  D. 
Sam  Cox,  the  president  of  the  defendant  cor- 
poration, it  denies  that  said  D.  Sam  Cox  had 
the  authority  of  the  defendant  corporation,  or 
of  its  board  of  directors,  or  any  of  the  officers 
thereof,  for  the  making  of  said  note,  and  denies 
that  said  note  was  executed  for  the  benefit  of 
the  defendant  corporation,  in  any  wise." 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff,  for  the  full  amount  of  principal 
and  interest  claimed  and  for  $226  additional, 
as  attorney's  fees. 

The  defendant  appealed  upon  exceptions. 

The  vital  question  is  whether  there  was 
error  on  the  part  of  his  honor,  the  presiding 
Judge,  in  refusing  the  motion  for  the  direc- 
tion of  a  verdict. 
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The  only  reasonable  inference  id  be  drawn 
from  the  testimony  is  that  Cox  was  not  au- 
thorized to  make  the  note  in  question ;  that 
it  was  not  made  for  the  benefit  of  the  de- 
fendant, or  in  the  usual  course  of  its  busi- 
ness, but,  on  the  contrary,  was  made  to  set- 
tle the  personal  indebtedness  of  Cox  to  the 
plaintiff  bank;  that  these  facts  were  well 
known  to  the  plaintiff  through  its  president, 
who  wrote  on  the  margin  of  the  note,  "Cr. 
D.  S.  C,"  which  meant  that  the  proceeds  of 
the  note  were  to  be  credited  to  the  personal 
account  of  Cox  at  the  bank ;  and  they  were 
so  credited ;  and  on  the  same  day  they  were 
drawn  out  by  the  president  of  the  bank,  on 
checks  signed  by  him  in  the  name  of  Cox, 
and  applied  to  Cox's  personal  indebtedness 
to  the  bank. 

It  follows  that  the  defendant's  motion  for 
a  directed  verdict  should  have  been  granted, 
and  that  the  judgment  should  be  reversed, 
and  it  is  80  adjudged. 

HYDRICK,  WATTS,  FRASER,  and 
QAQE,  JJ.,  concur. 


(149  Oa.  85) 

BUGG  «t  aL  ▼.  VBR0ERY  et  aL    (No.  1237.) 

(Supreme  Court  of  Georgia.     April  18,  1919.) 

(8ylXabu8  by  the  Court,) 

JuDQBS  ^s»29— Cmr  Courts— Jubisdiction. 
Richard  Bugg  and  others  filed  a  petition  for 
equitable  relief  against  Shannon.  The  judge 
of  the  superior  court  of  Richmond  county  issued 
a  rule  nisi  and  a  restraining  order.  Subsequent- 
ly Yerdery  and  others  presented  their  petition 
for  intervention  to  said  judge,  who  issued  a  rule 
nisi  thereon,  directed  to  Bugg  and  others  con- 
tinuing the  hearing  to  a  subsequent  date,  and 
entering  an  order  as  follows:  "I  certify  that, 
by  reason  of  my  relationship  to  one  of  the  in* 
terveners,  I  am  disqualified  to  preside  in  the 
hearing  of  this  intervention."  Thereupon  the 
judge  of  the  city  court  of  Richmond  county  as- 
sumed jurisdiction,  under  the  following  order 
signed  by  himsdf :  "In  view  of  the  foregoing 
disqualification,  I  accept  jurisdiction  in  this 
case."  Bugg  and  others  entered  their  protest 
and  objection  to  the  assumption  of  jurisdiction 
by  the  judge  of  the  city  court,  and  filed  a  plea 
to  the  jurisdiction  of  the  city  court  judge,  on 


the  ground  that  the  judge  of  the  superior  court, 
being  disqualified,  was  without  authority  to. 
issue  the  rule  nisi,  and  that  only  a  judge  of  the 
superior  courts  was  authorized  to  exercise  ju- 
risdiction, and  that  the  judge  of  the  dty  court 
of  Richmond  county  "is  without  jurisdiction 
to  try  said  cause  or  to  hear  the  same."  On 
motion  of  counsel  for  interveners  the  plea  was 
stricken,  and  the  plaintiffs  excepted.  The  judge 
of  the  city  court  proceeded  with  the  interlocu- 
tory hearing,  and  modified  and  dissolved  the 
temporary  injunction  previously  granted,  and 
enjoined  all  parties  to  the  original  proceeding 
from  interfering  with  the  control  and  use  by 
the  interveners  of  the  property  in  question. 

It  was  error  to  overrule  the  plea  brln^ring  in 
question  the  legal  authority  of  the  judge  of  the 
dty  court  to  proceed  in  the  interlocutory  hear- 
ing. The  provision  of  the  Constitution  (Civil 
Code,  §  6519)  "does  not  give  the  right  to  the 
judge  of  a  dty  court  to  exerclBe  chancery  pow- 
ers and  to  grant  or  refuse  injunctions."  North- 
western Mutual  life  Insurance  Co.  v.  Wil- 
coxon,  64  Ga.  556.  "He  may  preside  in  the 
superior  court  when  the  judge  of  that  court  is 
disqualified ;  he  may  sit  and  hear  any  such  case, 
ripe  for  hearing,  in  term;  he  may,  while  pre- 
siding in  sudi  case,  pass  any  order  which  the 
judge  of  the  superior  court  could  pass  in  term ; 
he  becomes  the  impersonation  of  the  superior 
court  for  that  case  during  the  term,  and  may 
exerdse  the  powers  of  that  court  then  and 
there  while  sitting  on  that  bench;  but  when 
that  court  adjourns,  or  he  is  not  presiding  there- 
in, he  becomes  merely  a  dty  court  judge,  and 
the  chancery  powers  of  a  superior  court  judge 
have  passed  from  him."  64  Ga.  557,  558.  The 
granting  of  an  interlocutory  Injunction  is  a 
chalnbers  order. 

Error  from  Superior  Court,  Richmond 
County ;  J.  O.  C.  Black,  Jr.,  Judge. 

Suit  by  Richard  Bugg  and  others  against 
one  Shannon.  Rule  nisi  and  a  restraining 
order,  and  E.  F.  Verdery  and  others  inter- 
vened. PaintifFs'  plea  to  jurisdiction  strick- 
en on  motion  of  interveners,  and  injunction 
entered  in  favor  of  interveners,  and  plaintiffs 
bring  error.    Reversed. 

B.  B*  McCowen,  of  Augusta,  for  plaintiffs 
in  error. 

Wm.  H.  Fleming,  of  Augusta,  for  defend- 
ants in  error. 

GILBERT,  J.  Judgment  reversed.  All  the 
Justices  concur. 
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(149  Ga.  42) 

DENNY  et  aL  v.  GARDNER  et  aL    (No.  1072.) 

(Supreme  Court  of  Georgia.     April  18^  1910.) 

(SyUahiU  hy  the  Court} 

1.  Debceitt  and  Distribution  ^=»91(1)  — 
Right  of  Distbibutees  to  Bring  Suit  fob 
Personaltt. 

A  suit  in  equity  cannot  be  maintained  at 
the  instance  of  some  of  the  distributees  of  an 
estate,  to  recover  personal  property  thereof,  ex- 
cept through  the  legal  representative  of  such 
estate,  unless  there  be  collusion,  insolvency,  un- 
willingness to  collect  the  assets,  or  some  other 
like  special  circnmstancea  Morgan  v.  Woods, 
69  Ga.  599;  Mason  v.  Atlanta  Fire  Co.,  70 
Ga.  604,  607,  48  Am.  Rep.  585 ;  Smith  v.  Tur- 
ner, 112  Ga.  533,  535,  37  S.  E.  706 ;  Moughoa 
Y.  Masterson,  140  Ga.  699,  79  S.  E.  561 ;  Pair 
▼.  Pair,  147  Ga.  754,  759,  95  S.  E.  295.  Ap- 
plying this  principle,  it  was  not  error  to  sus- 
tain the  demurrer  and  dismiss  the  petition. 

2.  Collection  of  Assets  of  Estate. 

The  foregoing  ruling  disposes  of  the  case, 
and  it  is  unnecessary  to  deal  with  other  as- 
signments of  error. 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Suit  by  R.  A.  Denny  and  others  against  B. 
J.  Gardner,  executor,  and  others.  The  peti- 
tion was  dismissed  on  demurrer,  and  plain- 
tiffs bring  error.    Affirmed. 

Denny  &  Wright  and  J.  E.  Dean,  all  of 
Rome,  and  Sam  L.  Olive,  of  Augusta,  for 
plaintiffs  In  error. 

Hamilton  Phlnlzy,  of  Augusta,  for  defend- 
ants In  error. 

GH^BERT,  J.  Judgment  affirmed.  All  the 
Justices  ccmcur. 


(149  Ga.  61) 

KENNEDY  y.  SMITH,    (No.  1092.) 
(Supreme  Court  of  <3eorgia.     April  17,  1919.) 

(ByUabtu  hy  the  Court.) 

!•  Pbofkbtt  ^s»6— Tbovsb  and  Convxbsion 
^s»ld— Evidence— Cases  Respbctino  Title 
to  Land— Real  and  Pbbsonal  Pbopebtt. 

Where  one  occupies  land  under  a  bond  for 
title,  builds  thereon  a  dwelling  house,  and  aub- 
seqnently  (but  before  the  entire  purchase  price 
of  the  land  has  been  paid)  detaches  the  house 
from  the  land  and  attaches  it  to  other  land  not 
belonging  to  the  owner  of  the  land  upon  which 
the  house  was  first  erected,  and  such  owner 
brings  an  action  in  trover  to  recover  the  house, 
and  his  only  way  to  show  his  title  to  the  house, 
or  his  right  of  possession  thereto,  ia  by  showing 
bis  title  to  the  land  upon  which  it  was  first 
built,  this  is  not  a  "case  respecting  title  to 
land."  Proof  of  title  in  such  a  case  cannot  af- 
fect the  ownership  of  the  land.  It  is  pertinent 
alone  aa  a  basis  for  the  recovery  of  the  chat- 
teL     Anything   detached   from   the   realty   be- 


comes personalty  instantly.    Civ.  Code  1910,  { 
3622. 

2.  Tboyeb  and  Convbbsion  ^=s>2— Pbopebtt 
Subject  to  Action— Dwelling  House  De- 
tached FBOM  Land. 

An  action  of  trover  will  lie  to  recover  a 
dwelling  house  which  was  detached  from  the 
land  under  circumstances  as  stated  in  the  pre- 
ceding headnote,  although  subsequently  (but 
before  the  bringing  of  the  suit)  it  was  attadied 
to  the  land  of  the  wrongdoer.  Woods  v.  Mc- 
Call,  07  Ga.  506;  Michigan  Mutual  Life  Insur- 
ance Co.  V.  Cronk,  93  Mich.  49,  52  N.  W.  1085. 
See  Ogden  v.  Stock,  34  111.  622,  85  Am.  Dec. 
832,  and  annotations. 

Certified  Questions  from  Ck>urt  of  Appeals. 

Proceedings  between  D.  K.  Kennedy  and 
M.  A.  Smith,  Sr.  Determination  in  favor  of 
Smith,  and  Kennedy  brings  error.  On  ques* 
lions  certified  from  Court  of  Appeals.  Ques- 
tions answered. 

W.  B.  Stubbs  and  John  R.  Stofer,  both  of 
Savannah,  for  plaintUT  in  error. 

M.  A.  Smith,  Jr.,  and  P.  M.  Anderson,  botli 
of  Qaxton,  for  defendant  In  error. 

GILBERT,  J.  The  Court  of  Appeals  cer- 
tified to  the  Supreme  CJourt  two  questions, 
the  nature  of  which  is  sufficiently  shown  by 
the  answers  to  them  in  the  headnotes. 


(149  Oa.  63) 

HENDERSON  et  aL  v.  HOWARD. 
(No.  1115.) 

(Supreme  Cknirt  of  Georgia.     April  17,  1919.) 

(SyUabuM  hy  the  OourU) 

Appeal  and  Ebbob  4s»78(8)*~Mattbb8  Ap- 
pealable—Excbptions—Sufficibnct. 

To  a  petition  brought  in  an  action  of  com- 
plaint for  land  the  defendants  filed  an  answer 
and  an  amendment.  To  the  amended  answer 
the  plaintiff  urged  general  and  special  demur- 
rers, which  the  court,  after  argument,  sustain- 
ed, and  it  is  recited  in  the  bill  of  exceptions  that 
the  court  thereupon  passed  an  order  "strik- 
ing and  dismissing  the  answer  and  amended 
answer  of  the  defendants,  to  which  ruling  the 
defendants  except  and  assign  as  error."  The 
bill  of  exceptions  then  recites  that  a  jury  was 
impaneled  and  sworn  in  the  case,  and,  after  evi- 
dence submitted,  returned  a  verdict  for  the 
plaintiff,  thus  finally  disposing  of  the  cahse; 
that  the  defendants  within  30  days  thereafter 
filed  their  bill  of  exceptions,  and  did  in  this  bill 
of  exceptions  "except  and  assign  as  error  the 
judgment  of  the  court  dismissing  and  striking 
their  answers,  and  for  a  special  assignment  of 
error  they  contend  that  their  answer  and  amend- 
ed answer  sets  up  and  pleads  a  title  by  gift  from 
the  plaintiff,  accompanied  by  possession  and 
evidenced  by  a  writing,  constituting  a  title  su- 
perior to  the  title  of  the  plaintiff,  and  that  plain- 
tiff, donor,  cannot  revoke  the  gift  and  recover 
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from  defendants,  donees,  lands  given,  where  the 
g:ift  is  evidenced  hy  a  writing  and  possession 
given  at  time  of  the  gift,  .and  the  jadgment  of 
the  conrt  striking  their  answer  and  amended 
answer  is  error.  Now,  within  80  days  from 
the  rendition  of  said  order  striking  and  dismiss- 
ing their  answer  and  defense,  come  the  defend- 
ants and  tender  to  the  court  this  their  hill  of 
exceptions."  No  other  exception  or  assignment 
of  error  than  that  contained  in  the  part  of  the 
hill  of  exceptions  quoted  appears.  Heldt  that 
the  only  exception  plainly  and  distinctly  made 
is  to  the  order  of  the  judge  sustaining  the  de- 
murrer to  the  answer  as  amended  and  striking 
and  dismissing  the  amended  answer,  and  this 
was  not  an  exception  to  a  final  judgment  of  the 
court;  consequently  the  motion  to  dismiss  the 
bill  of  exceptions  must  be  sustained.  Lyndon 
Y.  Georgia  By*,  etc.,  Co.,  129  Ga.  353,  58  S.  B. 
1047. 

Error  from  Snperior  Ckmrt,  Muscogee 
Ck)uiity;  G.  H.  Howard,  Jndge. 

Action  by  Mrs.  T.  £.  Howard  against  Onle 
Henderson  and  others.  Judgment  for  plain- 
tiff, and  def^idants  bring  error.  Writ  dis- 
missed. 

Hatcher  &  Hatcher,  of  Columbus,  for 
plaintiffs  in  error. 

W.  H.  McCrory  and  J.  B.  Chapman,  both 
of  Columbus,  for  defendant  in  error. 

BECK,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(149  Ga.  32) 

RICHTBR  V.  BOARD  OF  PUBLIC  EDUCA- 
TION FOR  CITY  OF  SAVANNAH  AND 
COUNTY  OF  CHATHAM.     (No.  1051.) 

(Supreme  Court  of  Georgia.     April  15,  1919.) 

(8yllahu9  ly  the  Court,) 

1.  Schools  and  Sobool  Districts  ^=s>48(6)— 
PowEBs  AND  Duties  of  Boabds^Supebin- 

TENDBNT   OF   SCHOOLS— APPOINTMENT— *  *SU- 


PEBINTBNDBNCE. 


>f 


George  H.  Richter  filed  an  application  for 
injunction  against  the  board  of  education  for  the 
city  of  Savannah  and  county  of  Chatham.  It 
ia  alleged  that  the  defendant  is  a  body  corpo- 
rate, and  by  its  charter  (Acts  1865-66,  p.  78; 
Acts  1866,  p.  175)  charged  with  the  duty  of 
direction,  management,  and  superintendence  of 
the  public  schools  of  (Chatham  county;  that  in 
May,  1917,  the  defendant  elected  and  appointed 
C.  B.  Gibson  as  superintendent  of  schools  at 
a  salary  of  $5,(K)0  per  annum  payable  in  equal 
monthly  installments  for  a  term  of  one  year 
beginning  July  1,  1917,  and  on  May  13,  1918, 
said  Gibson  was  elected  and  appointed  for  a 
like  term  beginning  July  1,  1918,  at  the  same 
salary;  that  Gibson  is  the  executive  ofiScer  of 
defendant,  guarding  its  finances,  making  recom- 
mendations in  educational  matters,  etc. ;  that 
the  defendant  had  paid  Gibson  his  monthly 
salary,  and  would  continue  to  do  so;   that  the 


funds  from  which  said  Gibson  has  been  and  will 
be  paid  are  derived  exclusively  from  the  state 
educational  fund  and  from  taxes  levied  in  Chat- 
ham county  by  virtue  of  an  election  held  in  the 
year  1916;  and  that  such  payment  will  un- 
lawfully increase  the  burden  of  taxation  upon 
petitioner  and  other  taxpayers.  It  is  con- 
tended by  the  plaintiff  that:  (a)  The  duty  of 
superintendence  rests  upon  the  defendant,  and 
it  IB  not  authorized  to  employ  or  pay  any  per- 
son for  the  performance  of  that  duty;  (b)  the 
superintendent  of  schools  is  an  officer  of  the  de- 
fendant, and  the  defendant  is  not  authorized  to 
compensate  or  pay  its  officers;  (c)  the  position 
of  superintendent  of  schools  is  a  county  office, 
and  that  Gibson  is  ineligible  to  hold  the  office, 
because  at  the  time  of  his  election  and  appoint- 
ment he  had  not  been  for  two  years  a  bona 
fide  citizen  of  the  county ;  (d)  the  law  requires 
the  superintendent  of  schools  to  be  elected  by 
the  voters,  and  he  cannot  be  elected  or  ap- 
pointed by  the  defendant  The  prayers  are: 
For  injunction  to  prevent  the  payment  by  de* 
fendant  to  said  Gibson,  or  any  other  person, 
of  the  salary  mentioned;  and  for  general  re- 
lief and  process.  Upon  hearing  the  court  dis- 
charged the  rule  nisi  and  denied  an  injunction, 
and  to  this  ruling  plaintiff  takes  exception. 
Held:  The  duty  of  superintendence  of  the 
schools  rests  upon  the  defendant  in  a  general 
sense.  The  word  "superintendence"  was  not 
used  in  a  narrow  or  technical  sense  by  the  Gen- 
eral Assembly,  and  was  not  intended  to  convey 
the  same  meaning  as  where  that  word  is  em- 
ployed in  the  usual  sense  of  actual  direction. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Super- 
intendence.] 

2.  Schools  and  School  Districts  ^s>48(1)— 
Appointment  of  Supebintendent. 

The  power  to  make  the  appointment  of  such 
superintendent  is  incident  to  the  full  control 
which  by  law  the  board  of  public  education  for 
the  city  of  Savannah  and  county  of  Chatham 
has  over  the  schools.  Stuart  v.  Kalamazoo 
School  District,  30  Mich.  70;  Spring  v.  Wright, 
63  111.  90.  The  power  to  compensate  such  sa- 
perintendent,  under  the  law  creating  the  de- 
fendant, is  necessary  to  the  exercise  of  the  pow- 
er to  appoint. 

3.  Schools  and  School  Districts  ^=»48(1)— 
Appointment  of  Superintendent— "Coun- 
ty Officer." 

Such  a  superintendent  is  an  officer  of  said 
board,  but  he  is  not  such  a  "county  officer"  as 
the  law  requires  to  be  elected  by  the  people, 
and  whose  eligibility  is  fixed  by  the  Civil  Code 
1910,  S  258(7).  Identity  or  similarity  of  name 
is  not  conclusive  as  to  whether  the  office  is  iden- 
tical with  that  provided  by  general  law,  but  ref- 
erence wUl  be  had  to  the  duties  required  of  such 
an  officer.  The  duties  required  of  the  superin- 
tendent under  the  special  act  in  question  are 
not  substantially  identical  with  those  required 
under  the  law  of  this  state  of  the  county  school 
commissioner. 

[Ed.  Note.— For  other  definitions,  see  W^orda 
and  Phrases,  First  and  Second  Series,  County 
Officer.] 
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4.  RsFusJO.  or  Injunction. 

Under  the  pleadings,  the  other  assignmenta 
of  error  are  without  merit,  and  the  court  did 
not  err  in  discharging  the  rule  nisi  and  refus- 
ing the  interlocutory  injunction. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;    P.  W.  Meldrlm,  Judge. 

Suit  by  6.  H.  Richter  against  the  Board  of 
Education  for  the  City  of  Savannah  and 
County  of  Chatham,  for  an  injunction.  De- 
cree for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Qeo.  H.  Richter,  of  Savannah,  for  plaintiff 
in  error. 

Adams  &  Adams,  of  Savannah,  for  defend- 
ant in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  45) 

OOLESBY   V.   WILMERDING,   MORRIS  & 
MITCHELiL  et  at     (No.  U85.) 

(Supreme  Court  of  Georgia.     April  16,  1019.) 

(SyUabus  hy  the  Court,) 
TausTs   «=s>371(6%)— Express   Tbubt— Stat- 

UTK. 

Under  the  express  provisions  of  our  statute 
upon  the  subject  o£  trusts,  no  express  trust  can 
be  created  by  part--  «n  this  state ;  and  upon  Uie 
application  of  this  statutory  provision  to  the 
facta  stated  >  in  the  petition  the  court  properly 
sustained  the  demurrer  to  so  much  of  the  peti- 
tion as  sought  to  have  the  debt  due  Uie  peti- 
tioner declared  and  decreed  to  be  a  trust  debt. 

ESrror  from  Superior  Court,  Oglethorpe 
County ;  W.  L.  Hodges,  Judge. 

Suit  by  Ada  Li  Oglesby  against  G.  D. 
Lumpkin,  as  executor  of  T.  B.  Lumpkin,  de- 
ceased, and  others,  in  which  Wilmerding, 
Morris  &  Mitchell  and  others,  creditors  of 
deceased,  filed  pleas  and  demurrers  contest- 
ing plaintifTs  right.  Demurrers  sustained, 
and  part  of  petition  stricken,  and  iHaintiff 
excepts  and  brings  error.    Affirmed. 

Geo.  C  Grogan,  of  EHberton,  for  plaintiff  in 
error. 

Joel  Cloud,  of  Lexington,  Smith,  Hammond 
ft  Smith  and  Rosser,  Slaton,  Phillips  &  Hop- 
kins, all  of  Atlanta,  for  defendants  in  error. 

BECK,  P.  J.  Ada  L.  Oglesby  filed  her  pe- 
tition.  against  G.  D.  Lumpkin,  as  executor  of 
T.  B.  Lumpkin,  deceased,  and  others,  praying 
that  a  certain  debt  claimed  by  her  against 
the  estate  of  the  decedent  be  declared  to  be 
a  debt  of  trust,  and  that  its  priority  as  such 
be  decreed.  The  defendants  filed  an  answer 
admitting  the  facts  set  forth  in  the  petition. 


Certain  creditors  of  the  deceased,  T.  B.  Lump- 
kin,  filed  pleas  and  demurrers  contesting  the 
right  of  the  petitioner  to  have  her  debt  es- 
tablished as  a  prior  claim.  The  court  sus- 
tained the  demurrers,  and  struck  so  much  of 
the  petition  as  sought  to  have  the  claim  of 
petitioner  impressed  with  the  character  of  a 
trust  debt,  and  the  petitioner  excepted  to  this 
ruling. 

The  exception  just  stated  raises  the  only 
question  which  the  court  has  to  decide. 
George  B.  Lumpkin,  the  father  of  T.  B.  Lump- 
kin, died  in  September,  1905,  leaving  as  a 
part  of  his  estate  a  tract  of  land  of  the  value 
of  about  $6,000.  He  left  four  children  and  a 
widow.  The  children  had  all  attained  their 
majority,  and  they  entered  into  a  verbal 
agreement  to  the  effect  that  the  place  should 
be  sold  to  a  named  purchaser  for  $6300. 
This  having  been  done,  the  indebtedness  of 
the  estate  of  George  B.  Lumpkin  was  paid, 
and  $4,000  of  the  purchase  price  remained 
after  paying  the  debts.  It  was  then  agreed 
that  this  $4,000— 


«(. 


should  be  held  in  trust  by  T.  B.  Lampkin,  and 
he  charged  with  the  duty  of  paying  to  Mrs. 
Lucy  A.  Lumpkin  the  interest  on  the  same  at 
8  per  cent  during  her  life,  and  at  her  death 
should  divide  the  said  $4,000  equally  between 
the  said  four  named  children.  *  *  *  T.  B. 
Lumpkin  did  so  take  the  $4,000  under  these 
terms  and  conditions,  and  paid  Mrs.  Lucy  A. 
Lumpkin  the  interest  on  the  same  up  tp  the 
time  of  her  death,  which  occurred  March  21, 
1009,  and  paid  certain  small  sums  to  petitioner^ 
reducing  her  debt  to  $968.' 


ft 


Petitioner  contends  that  her  claim  against 
the  trustee  of  T.  B.  Lumpkin  takes  rank  as  a 
debt  due  by  the  deceased  as  trustee,  and  that 
the  agreement  between  the  heirs  for  T.  B. 
Lumpkin  to  hold  the  $4,000  and  pay  the  in- 
terest of  their  mother  during  her  life  created 
a  trust.  We  are  of  the  opinion  that  the  court 
properly  sustained  the  demurrer  to  that  part 
of  the  petition  which  seeks  to  have  the  debt 
due  the  petitioner  given  priority  as  a  trust 
debt.  If  the  verbal  agreement  under  which 
T.  B.  Lumpkin  took  charge  of  the  fund  of 
$4,000  created  a  trust,  it  was  an  express 
trust;  and  under  the  provisions  of  our  law 
all  express  trusts  must  be  created  in  writing. 
Civil  Code,  S  8733.  If,  as  contended  by  coun- 
sel for  .plaintiff  in  error,  a  trust  like  this 
could  have  been  created  by  parol  at  the  time 
of  the  decision  in  the  case  of  Gordon  v. 
Green,  10  Ga.  534,  no  such  trust  could  be 
created  after  the  adoption  of  our  Code  con- 
taining the  provision  in  regard  to  the  crea- 
tion of  trusts.  No  elaboration  of  this  ruling 
is  necessary.  There  are  express  rulings  by 
this  court,  made  since  the  Code,  which  con- 
trol the  question  here  presented  for  decision. 
Eaton  V.  Barnes,  121  Ga.  549,  49  S.  ES.  593. 
In  the  case  of  Smith  v.  Peacock,  114  Ga.  696, 
40  S.  E.  759,  88  Am.  St  Rep.  53,  it  was  held: 


^s»For  other  cmm  see  lam*  topic  and  KBT-NUlf  BER  In  all  Key-Numbered  Digests  and  Indexes 


30 


99  SOUTHEASTERN  REPORTER 


(Ga. 


"But  as  much  has  been  said»  In  the  argument 
and  briefs  of  counsel,  upon  the  question  as  to 
whether  this  testimony  showed  the  creaticm  of 
such  a  trust,  we  will  simply  say  that  no  ex- 
press trust  was  created,  for  the  sufficient  rea- 
son, if  for  no  other,  that,  since  the  adoption  of 
the  Code,  no  express  trust  can  be  created  by 
parol  in  this  state." 

Upon  application  of  this  ruling  to  the  facts 
of  this  case,  the  court  properly  sustained  the 
demurrer  to  so  ifiuch  of  the  petition  as  sought 
to  have  the  debt  due  petitioner  declared  a 
trust  debt. 

Judgment  affirmed. 

All  the  Justices  concur. 


<149  aa.  31) 

JACKSON  BANKING  CO.  v.  GASTON,  Com- 
missioner, et  al.     (No.  1054.) 

(Supreme  Court  of  Georgia.     March  15,  1919. 
Rehearing  Denied   April  18,   1919.) 

(SyUahus  hy  the  Court.) 

1.  Appeal  and  Error  ^=»242(3)— Review- 
Demurrers— Necessitt  OF  Ruling. 
The  allegations  of  the  petition  in  this  case, 
as  amended,  are  substantially  as  follows:  Jack- 
son Banking  Company  .purchased  from  the 
original  holders  and  had  transferred  to  itself,  in 
good  faith,  warrants  drawn  upon  the  treasurer 
of  Butts  county  during  the  year  1906  against 
specified  funds,  in  the  sggregate  of  $14,783.97. 
In  the  case  of  Jackson  Banking  Co.  t.  Butts 
County,  No.  778,  filed  Feb.  27,  1907,  in  Butts 
superior  court,  which  was  a  contest  over  a 
specific  fund  subject  to  distribution,  it  was  held 
that  Jackson  Banking  Ck>mpany  was  entitled, 
out  of  such  fund,  to  payment  upon  the  war- 
rants held  by  it  to  the  amount  of  $9,877.11, 
but  that  when  duly  prorated  it  had  received  of 
said  fund  only  $7,439.11,  leaving  a  balance  of 
$7,344.86,  with  interest,  due  upon  the  war- 
rants. The  oflScer  of  the  county  charged  with 
the  duty  of  levying  taxes  for  the  payment  of 
said  warrants  has  failed  and  refused  to  make 
such  levy.  There  has  not,  at  any  time  since 
the  issuance  of  said  warrants,  been  in  the 
hands  of  the  treasurer  a  sufficient  fund  out  of 
which  they  could  have  been  paid;  the  nonpay- 
ment has  been  due  solely  to  the  failure  to  levy 
the  tax  and  provide  a  fund  for  their  payment, 
and  the  plaintiff  has  not  been  in  laches  in  the 
matter.    The  prayers  are  that  Gaston,  as  com- 


missioner, or  the  officials  of  the  county  charged 
with  the  duty  of  making  tax  levies,  be  by  man- 
damus compelled  to  levy  a  tax  in  such  sums 
and  at  such  times  as  may  he  necessary  and 
proper  to  pay  such  judgment  as  may  be  re- 
quired under  the  petition. 

The  defendant  interposed  a  demurrer  based 
on  the  ground  that  the  petition  set  out  no  cause 
of  action,  and  showed  on  its  face  that  it  was 
barred,  and  that  the  "claim"  had  not  been 
presented  within  12  months;  also  upon  numer- 
ous special  grounds.     H^d: 

None  of  the  special  demurrers  can  be  decided, 
because  the  trial  court  made  no  rulings. thereon. 

2.   CJOUNTIES  ^S»197— LXIOTATION  OF  ACTIONS 

^J=>4S(6>— Warrant   —    Priesentation   as 
"Claim." 

The  suit  was  not  barred  by  the  statute  of 
limitations,  which  begins  to  run  only  when  de- 
mand for  payment  is  repudiated,  or  from  the 
time  when  a  fund  out  of  which  the  warrants 
can  be  paid  is  provided.  Justices  v.  Orr,  12 
Ga.  137,  141 ;  Barnes  v.  Turner,  14  Okl.  284, 
78  Pac.  108,  10  L.  R.  A.  (N.,  S.)  478,  2 
Ann.  Cas.  391.  County  warrants  are  not  such 
"claims"  as  are  required  to  be  presented  with- 
in 12  months  after  they  accrue  or  become  pay- 
able, as  required  by  Civil  Code  1910,  {  411. 
Dement  v.  De  Kalb  County,  97  Ga.  733,  735, 
25  S.  B.  382;  Butts  County  v.  Wright,  136 
Ga.  697,  71  S.  B.  1046.  The  petition  set  out  a 
cause  of  action.  Whether  good  In  all  respects 
is  not  for  decision.  The  judgment  sustaining 
the  general  demurrer  and  dismissing  the  suit 
was  erroneous.  Civil  Code  1910,  {  507;  Wal- 
ler V.  Perkins,  62  Ga.  233;  Wright  v.  South- 
em  Railway  Ck>.,  146  Ga.  581,  91  S.  B.  681. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Claim.] 

Brror  from  Superior  <Ik)urt,  Butts  <Ik)nnty ; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

Suit  by  the  Jackson  Banking  Company 
against  J.  O.  Gaston,  Commissioner,  and  oth- 
ers, for  mandamus  to  compel  a  tax  levy. 
Suit  was  dismissed  on  general  demurrer, 
and  plaintiff  brings  error.    Reversed. 

O.  L.  Redman,  of  Jackson,  and  C.  J.  Had- 
en,  of  Atlanta,  for  plaintiff  In  error. 

W.  B.  Watklns,  of  Jackson,  for  defend- 
ants in  error. 

GILBBRT,  J.  Judgment  reversed.  All 
the  Justices  concur. 
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(M9  Oa.  59)  r     Action  bBtween  S.  C  Clark  and  others,  ad- 

OLABK  et  aL  ▼.  SHOUSB  et  al.    (So.  1070.)  |  mlnlstrators,  and  C.  C.  Shouse,  admlnlstratoi 

and  other&    A  decision  was  rendered  adverse 


(Supreme  CJoart  ot  Georgia.     April  17,  1919.) 

(Syllabu9  hy  the  Court.) 

L  Judgment  ^=»853(2)  —  Execution  —  Dor- 
mancy—Docket  Entbies. 
Upon  a  judgment  rendered  on  March  9, 
1900,  an  execution  yisls  duly  issned  on  March 
10,  1900.  The  execution  was  entered  upon  the 
execution  docket  as  required  by  law,  on  March 
16,  1900.  On  the  execution  itself,  and  at  an- 
other page  of  the  execution  docket,  appears  the 
entry  of  the  fi.  fa.,  by  the  names  of  the  parties, 
and  amounts  itemized,  followed  by  the  words: 
"Due  search  made  and  no  property  of  the  de- 
fendant foiuid  on  which  to  levy  this  fi.  fa.  This 
March  1,  1907.  R.  B.  Aycock,  Sheriff  Morgan 
CJounty."  Nothing  further  appears  showing  the 
date  of  entry  of  the  return  of  nulla  bona  upon 
the  execution  docket;  1.  e.,  the  date  of  the  en- 
try is  not  noted.  At  another  page  of  the  ex- 
ecution docket  appears  the  fi.  fa.  again,  with 
the  name  of  the  parties  and  amounts  itemized, 
followed  by  a  return  of  nulla  bona  made  by  a 
deputy  sheriff,  and  dated  "3/11/13,"  and  the 
date  of  entry  of  this  return  is  noted  as  follows: 
"Entered  March  11,  1913,  O.  H.  Baldwin, 
Clerk."    Held: 

The  act  of  1910  (Acts  1910,  p.  121)  expressly 
applies  to  "any  judgment  hereafter  rendered  in 
this  State."  It  therefore  has  no  application  to 
a  judgment  rendered  in  1900. 

2.  Judgment    ^s»853(4)— Dormancy— Record 
ON  BzBGunoN  Docket. 

To  prevent  dormancy,  the  entry  of  an  offi- 
cer anthorized  to  execute  the  fi.  fa.  must  be  re- 
corded on  the  execution  docket  of  the  court  from 
which  the  execution  issued  within  seven  years 
from  the  rendition  of  the  judgment,  and  the 
date  when  the  recording  on  the  docket  took  place 
must  appear  from  the  inspection  of  the  docket 
itself.  Civil  Code  1910,  {§  4335,  4357.  Oliver 
V.  James,  131  Ga.  182,  62  S.  E.  78  (2) ;  Craven 
V.  Martin,  140  6a.  651,  662,  79  S.  B.  568;  Dun- 
lap  Hardware  Co.  v.  Tharp,  2  Ga.  App.  63,  58 
S.  E.  398  (2).  The  decisions  dted  are  within 
the  rule  of  stare  decisis.  Accordingly,  the  dor- 
mancy of  the  judgment  was  not  prevented  by 
the  entry  on  the  execution  docket  of  the  return 
of  nulla  bona  made  by  the  sheriff  on  March 
1,  1907,  the  date  of  the  recording  of  such  entry 
not  appearing  from  an  inspection  of  the  docket, 
and  the  judgment  was  dead  on  March  11,  1913, 
the  date  of  the  entry  by  the  derk  of  the  sec- 
ond retnm  of  nulla  bona. 

8.  Dormant  Execution. 

The  execution  became  dormant  on  March 
16,  1907,  and  a  bona  fide  attempt  to  enforce 
the  same,  made  thereafter,  except  by  scire  facias 
or  suit  commenced  within  the  time  prescribed  by 
statute,  was  unavailing  to  revive  it. 

4.  Law  of  the  Qasb— Atfirmino  Judqment. 
The  foregoing  rulings  are  controlling  in  the 
ease,  and  result  in  affirmance  of  the  judgment 
<^  the  court  below. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 


to  the  former,  and  they  bring  error.     Af* 
firmed. 

Allen  &  Pottle,  of  Mill  edge  viUe,  and  Greene 
F.  Johnson,  of  Monticello,  for  plaintiffs  in  er- 
ror. 

S.  H.  Sibley,  of  Union  Point,  EL  W.  Butler 
and  E.  H.  George,  both  of  Madison,  Dean  & 
Dean,  of  Rome,  and  Hamilton  Phinizy  and 
Sam  F.  Garlington,  both  of  Augusta,  for  de- 
fendants in  error. 

G£K)RGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Oa.  50) 
HILL  V.  HILL.     (No.  1234.) 

(Supreme  Court  of  Georgia.     April  16,  1919.) 

(Byllabiu  hy  the  Cowri.) 

1.  Speoifio  Pebformance  ^=>28(3)— Validi- 
ty OF  Contract  —  Performance  of  Serv- 
ices. 

The  parol  promise  of  a  deceased  to  his  sister, 
that  "if  she  would  continue  the  home  [the  broth- 
er's] as  it  had  been  conducted  prior  to  their 
mother's  death,  that  he  would  make  provisions 
sufficient  for  her  to  live  on  the  remainder  of 
her  Ufe,"  if  sufficiently  certain  and  definite  with 
respect  to  the  character  of  service,  the  amount 
of  compensation,  and  the  manner  in  which  the 
compensation  w^aa  to  be  made,  to  constitute  a 
contract,  is  not  capable  of  being  enforced,  be- 
cause its  terms  are  too  indefinite  and  uncertain 
as  to  the  length  or  continuance  of  the  service 
which  the  sister  was  to  render. 

2.  Petition  fob  Spbcifio  Perfobicancb— 
Sttffigienoy. 

So  long  as  the  sister  performed  the  servic- 
es stipulated,  she  received  the  compensation 
i^eed,  and  the  suit  is  not  upon  a  quantum  mer- 
uit, but  for  the  specific  performance  of  the  con- 
tract with  an  alternative  prayer  for  damages. 
There  was  no  error  in  dismissing  the  petition 
upon  general  demurrer. 

Error  from  Superior  Court,  (Msp  County; 
D.  A.  R.  Crum,  Judga 

Suit  by  Lizzie  Hill  against  Grace  Hill. 
Judgment  for  respondent,  and  complainant 
brings  error.    Affirmed. 

Miss  lizzie  Hill  filed  her  petition  for  spe- 
cific performance,  with  an  alternative  prayer 
for  damages,  against  MrS*.  Grace  Hill.  The 
petition  alleged,  that  J.  R.  Hill,  the  brother 
of  the  plaintiff,  died  on  October  12, 1916,  leav- 
ing an  estate  of  real  and  personal  property 
of  the  approximate  value  of  $150,000;  that 
Mrs.  Grace  Hill,  the  wife  and  sole  heir  at  law 
of  the  deceased,  qualified  as  his  administra* 
trlx  on  October  30,  1916^  and  letters  of  dis- 
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missal  were  granted  to  her  on  October  1, 
1917 ;  that  the  plalntifTs  claim  was  not  pre- 
sented to  the  administratrix,  who  had  no 
knowledge  of  the  existence  of  the  claim  prior 
to  her  discharge;  that  plaintiff  and  her 
brother,  J.  R,  Hill,  and  her  mother  lived  for 
some  14  or  15  years  together ;  that  the  moth- 
er died  on  April  8,  1915,  and  thereafter  peti- 
tioner contemplated  "breaking  up  house- 
keeping and  dividing  her  time  with  her  broth- 
ers" ;  that  J.  R.  Hill,  at  that  time  a  bachelor 
with  no  prospect  of  marriage,  prevailed  upon 
your  petitioner  and  agreed  and  contracted 
with  her,  "if  she  would  not  break  up  his 
home  and  cease  to  keep  house  for  him,  that 
is,  if  she  would  continue  the  home  as  it  liad 
been  conducted  prior  to  their  mother's  death, 
that  he  would  make  provisions  sufficient  for 
her  to  live  on  the  remainder  of  her  life ;"  that, 
relying  upon  this  agreement,  petitioner  main- 
tained the  home  as  it  had  been  maintained 
prior  to  her  mother's  death,  and  "kept  the 
house  for  J.  R.  Hill,  making  a  home  for  him 
as  she  had  agreed  to  do,  and  which  was  done 
to  the  satisfaction  of  the  said  J.  R.  Hill  up  to 
the  time  of  his  death";  that  he  failed  to 
make  provision  for  her  according  to  tne  un- 
derstanding aforesaid,  although  he  had  dic- 
tated a  will  in  which  plaintiff  was  named  as 
a  legatee,  but  the  said  J.  R.  Hill  died  "un- 
expectedly and  mysteriously,"  leaving  the 
will  unexecuted;  that  $150  or  more  per 
month  is  necessary  to  maintain  plaintiff  in 
the  manner  in  which  she  is  accustomed  to 
live;  that  defendant,  the  widow  of  J.  R. 
Hill,  refused  to  carry  out  the  agreement  of 
her  deceased  husband,  although  she  is  now  in 
possession  of  all  of  the  estate  owned  by  him 
at  the  time  of  his  death;  that  the  estate 
owes  no  other  debt;  and  that  the  defendant 
is  the  sole  heir  at  law  of  J.  R.  Hill,  deceased. 
The  defendant  demurred  to  the  petition,  upon 
the  grounds  that  it  stated  no  cause  of  ac- 
tion, and  no  proper  party  defendant,  and  that 
under  the  allegations,  the  estate  having  been 
fully  administered  and  the  administratrix 
dismissed,  action  cannot  be  maintained 
against  the  sole  heir  at  law  of  the  intestate. 
The  demurrer  was  sustained,  and  the  peti- 
tion dismissed,  and  the  plaintiff  excepted. 

Milner  &  Farkas,  of  Albany,  for  plaintiff 
in  error. 

Whipple  &  McKenzle,  of  Cordele,  for  de- 
fendant in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  "Contracts  under  which  one  of  the 
contracting  parties  agrees  with  the  other, 
for  a  valuable  consideration,  that  he  will 
make  a  will  giving  to  the  other  property, 
either  real  or  personal,  have  been  sustained 
and  enforced  in  America  from  the  earliest 
times,  and  the  validity  of  such  contracts 
seems  now  to  be  beyond  all  doubt."  Banks 
V.  Howard,  117  Ga.  94,  96,  43  S.  E.  438,  439, 
and  authorities  there  cited.  Likewise  the 
validity  of  contracts  under  which  one  of  the 


contracting  parties  agrees  with  the  other, 
for  a  valuable  consideration,  to  make  provi- 
sion for  the  support  of  thel  other,  have  been 
sustained.  The  cases  generally  agree  that 
the  parol  contract  of  a  decedent  to  give  to  one 
a  certain  portion  of  his  estate  or  to  make 
provision  for  the  support  of  such  one  in 
consideration  of  services  rendered  can  only 
be  enforced  when  the  contract  is  clearly  and 
satisfactorily  established,  and  when  its  terms 
are  definite  and  certain.  Graham  v.  Graham, 
34  Pa.  475;  Pollock  ▼.  Ray,  85  Pa.  428; 
Walls'  Appeal,  111  Pa.  460,  6  Ad.  220,  56  Am. 
Rep.  288.  This  rule  has  been  applied  in 
this  state  In  like  and  similar  cases.  Pair  v. 
Pair,  147  Ga.  754,  757,  95  S.  E.  295. 

[1]  In  the  Instant  case  the  plaintiff  seeks 
to  have  the  alleged  contract,  resting  wholly 
in  parol,  specifically  performed,  not  by  the 
administratrix  of  the  estate  of  the  deceased 
brother,  but  by  his  widow  and  sole  heir  at 
law.  If  she  cannot  have  the  contract  ^edflc- 
ally  performed,  the  prayer  Is  for  damages. 
Civil  Code,  |  4639.  Generally  a  parol  con- 
tract upon  which  specific  performance  Is 
sought  must  be  certain,  definite,  and  clear, 
and  so  predse  In  Its  terms  that  neither  ^rxj 
can  reasonably  misunderstand  it  Miller  v. 
Cotton,  5  Ga.  341 ;  Harper  v.  Kellar,  110  Ga. 
420,  423,  35  S.  E.  667.  The  agreement  in  the 
instant  case,  as  Interpreted  by  the  plaintiff  in 
her  petition,  is: 


««i 


Tf  she  would  continue  the  [brother's]  home 
as  it  had  been  conducted  prior  to  their  mother's 
death,  that  be  [the  brother]  would  make  provi- 
sions sufficient  for  her  to  live  on  the  remainder 
of  her  life." 

If  it  be  conceded  that  the  character  of  ttie 
service  to  be  rendered  by  the  plaintiff.  In  the 
light  of  the  allegations  of  her  petition.  Is 
sufi^clently  definite  and  certain  to  meet  the 
requirements  of  the  decided  cases,  and  if  It 
also  be  conceded  that  the  obligation  of  the 
brother  to  make  provision  for  the  mainte- 
nance of  the  plaintiff,  while  vague  and  in- 
definite, is  yet  sufficient  to  require  him  to 
maintain  the  plaintiff  in  the  manner  in  which 
she  was  accustomed  to  live,  nevertheless  a 
material  term  of  the  contract,  if  not  the 
most  material  term  of  the  contract,  is  left 
in  a  state  of  entire  uncertainty  ;•  that  is,  the 
length  or  term  of  service  during  which  the 
plaintiff  was  to  "continue  the  home  as  it  had 
been  conducted  prior  to  their  mother's  death." 
How  long  was  she  to  thus  continue  the  home? 
One  month,  one  year,  until  marriage,  or  dur- 
ing the  life  of  her  brother?  Giving  to  the 
language  of  the  petition  a  literal  interpreta- 
tion, it  is  entirely  Impossible  to  answer  this 
Ipnportant  question.  It  la  true  that  an> 
implied  meaning  may  be  reasoned  out  that 
the  plaintiff  was  to  thus  continue  the  home 
for  the  brother  so  long  as  he  lived.  A  resort 
to  Inference,  which  In  this  case  Is  mere  specu- 
lation as  to  the  real  meaning  of  the  parties, 
is  necessary,  however.  In  order  to  arrive  at 
this  conclusion.    At  the  time  of  the  making 
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of  the  alleged  contract  the  brother  was  a 
bachelor,  with  no  prospect  of  marriage. 
When  in  fact  he  did  marry  Is  not  stated  In 
the  petition.  The  mother  died  on  April  8; 
1915,  and  the  brother  died  (m  October  12, 
1910^  Some  time  after  the  death  of  the 
mother  he  had  In  fact  married,  because  the 
salt  Is  brought  against  his  widow  and  sole 
heir  at  law. 

[2]  A  breach  of  the  contract  Is  alleged.  Let 
it  be  assumed  that  prior  to  his  death  and  on 
the  date  of  his  marriage  he  breached  che 
contract.  What  would  have  been  the  rights 
of  the  plalntiir?  Gould  she,  in  consideration 
of  the  full  performance  of  the  contract  on 
her  part  to  the  date  of  Its  breach,  have  com- 
pelled specific  performance  of  the  contract 
according  to  its  terms;  that  Is,  could  she 
have  compelled  the  brother  to  make  "provi- 
sions sufildent  for  her  to  live  on  the  remain- 
der of  her  life"?  While  the  contract  fixes, 
as  we  have  conceded,  "a  Eqpedes  of  compensa- 
tion," and  while  the  character  of  the  service 
to  be  rendered  by  the  plaintiff  is  sufiSdently 
tadicated  to  meet  the  requirements  of  the 
decided  cases,  we  think  the  failure  to  specific- 
ally provide  the  length  or  continuance  of  the 
service  which  the  plaintiff  was  to  render 
precludes  recovery  by  the  plaintiff,  except 
upon  a  quantum  meruit  for  services  actually 
rendered.  It  is  immaterial  that  she  did  per- 
form the  services  imtil  the  death  of  her 
brother.  That  Is  a  mere  Incident.  The  peti- 
tion, so  far  as  the  allegations  go,  dlscloees 
that  she  was  provided  for  so  long  as  she 
rendered  the  services,  and,  that  being  true, 
we  are  of  the  opinion  that  the  general  demtir- 
rer  to  the  petition  was  properly  sustained. 

The  contract  considered  In  Walls'  Appeal, 
supra,  is  much  like  the  contract  In  the  Instant 


"Her  (the  appellant's)  aunt  had  been  beating 
her,  and  her  mother  came  in  and  she  said  she 
would  take  her  away ;  that  she  would  not  have 
her  daughter  treated  in  that  way ;  that  she  had 
been  made  a  slave  of  all  her  life,  ever  since 
she  was  there.  Her  uncle  stepped  up  and  said, 
if  she  would  let  her  stay,  that  things  would 
be  different ;  that  she  should  have  a  good  home 
as  long  as  he  lived,  and  at  his  death  he  would 
provide  for  her;  that  she  should  never  want 
as  long  as  she  lived.  Annie's  mother  agreed  to 
let  her  stay,  and  she  stayed  until  she  was  mar- 
ried." 

99SJl«-3 


Mr.  Justice  Green,  speaking  for  the  courts 
said: 

"The  literal  meaning  of  these  words  leaves 
the  contract  upon  which  the  claim  is  founded 
in  a  state  of  entire  uncertainty  in  its  most 
material  part,  and  that  is  as  to  the  length  or 
continuance  of  the  service  which  the  appellant 
was  to  render.  How  long  was  she  to  stay? 
Was  it  one  month,  one  year,  until  her  marriage, 
or  during  the  life  of  the  uncle?  It  is  simply 
impossible  to  answer  this  question.  A  species 
of  compensation  is  alleged  to  have  been  fixed, 
to  wit,  a  good  home  as  long  as  he  Uved,  and  a 
provision  for  her  at  his  death,  so  that  she 
should  never  want  as  long  as  she  lived.  Suppos- 
ing this  rather  indefinite  compensation  to  be 
sufficiently  certain  to  abide  the  test  of  the  de- 
cisions, what  was  to  be  done  by  the  appellant 
in  order  to  entitle  her  to  it?  Admittedly,  she 
was  to  render  service,  but  how  much  service? 
Just  here  is  the  difficulty.  The  contract  itself 
ought  either  to  specify  the  amount  of  service 
to  be  rendered,  or  at  least  ought  to  afford  the 
means  of  ascertaining  or  defining  with  some 
sort  of  precision  the  consideration  which  was 
to  be  given  for  the  compensation  claimed.  If 
this  is  not  done,  the  law  has  no  standard  by 
which  to  measure  the  performance  by  the  claim- 
ant of  her  part  of  the  contract.  Where  such 
is  the  case,  the  alleged  contract  is  hopelessly 
uncertain,  and  cannot  be  enforced." 

It  Is  also  to  be  noted  that  the  alleged  con- 
tract does  not  state  how— this  is,  In  what 
manner — ^the  provision  for  the  support  and 
maintenance  of  the  plaintiff  was  to  be  made. 
It  is  true  that  In  the  case  of  Best  v.  Garlapp, 
69  Neb.  811,  96  N.  W.  641,  99  N.  W.  837,  5 
Ann.  Cas.  491,  the  court  in  effect  held  that 
a  promise  to  leave  property  in  return  for 
support  or  service  need  not  specify  how  title 
to  the  property  is  to  become  vested  In  che 
promisee,  but  It  is  sufi3cient  U  the  contract 
clearly  disdoees  an  intention  co  give  the 
property  as  compensation.  While  we  deem 
It  of  some  importance  to  specify.  In  a  case 
of  this  character,  whether  the  provision  is  to 
be  made  by  deed,  by  will,  or  by  the  payment 
of  money,  nevertheless  we  rest  our  decision 
upon  the  conclusions  already  reached.  We 
therefore  ted  it  unnecessary  to  discuss  any 
other  term  or  jMrovision  of  the  alleged  con- 
tract, or  to  rule  upon  the  other  grounds  of 
the  demurrer  urged  in  the  court  below. 

Judgment  aflirmed. 

All  the  Justices  concur. 
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DIXON,   Sheriff,   y.  BAUGHN.     (No.   1239.) 

(Supreme  Oonrt  of  Georgia.     April  18,  1919.) 

(Syllahua  by  the  Court.) 

Criminal  Law  <8=5>995(4, 5)— Sentencb— Con- 
struction —  Alternatiyk  Sentences  — 
Practicoe. 

The  court  did  not  err  in  sustaining  the  writ 
of  habeas  corpus  and  in  discharging  the  prison- 
er from  custody. 

Error  fl-om  Superior  Court,  Chatham  Coun- 
ty;   P.  W.  Meldrlm,  Judge. 

Habeas  corpus  proceedings  by  R.  W. 
Baughn  against  M.  W.  Dixon,  Sheriff.  De- 
fendant was  discharged  from  custody,  and 
the  sheriff  brings  error.   Affirmed. 

Walter  C.  Hartrldge,  Sol:  G^en.,  and  Geo. 
W.  Owens,  both  of  Savannah,  for  plaintiff  in 
error. 

Osborne,  Lawrence  &  Abrahams,  of  Sayan- 
nah,  for  defendant  in  error. 

GILBERT,  J.  One  accused  of  a  misdemean- 
or was  tried  in  the  city  court  of  Sayannah, 
and  upon  the  rendition  of  a  verdict  of  guilty 
the  followmg  sentence  was  passed: 

"Whereupon  it  is  considered  and  ordered  that 
the  said  defendant  do  pay  a  fine  of  $600.00 
and  costs;  but  if  the  said  defendant  fails 
to  pay  the  said  fine  and  costs,  it  is  ordered  that 
in  lieu  thereof  he  be  for  the  space  of  six  months 
imprisoned  in  the  common  jail  of  Chatham  coun- 
ty; and  that  he  be  put  to  work  in  the  chain 
gang  of  Chatham  county  on  the  public  roads, 
or  on  such  other  public  works  as  the  county  au- 
thorities, to  wit,  the  commissioners  and  ex  of- 
ficio judges  of  Chatham  county,  may  employ  the 
said  chain  gang,  for  the  space  and  period  of  12 
inonths.  (Efarasiire  before  signatura)  Jno. 
Rourke,  Jr.,  Ex  Officio  Judge  of  the  City  Court 
of  Savannah.    March  27,  1918." 

The  fine  of  $600  and  the  costs  were  duly 
paid,  whereupon  the  defendant  demanded  his 
release  from  custody,  which  was  refused,  and 
he  instituted  habeas  corpus  proceedings 
against  the  sheriff  of  Chatham  county,  alleg- 
ing the  trial,  the  sentence,  and  the  payment 
of  the  fine  and  costs,  and  contending  that 
under  the  terms  of  the  sentence  he  was  en- 
titled to  his  release  from  custody.  The  sher- 
iff denied  that  his  restraint  of  the  petitioner 
was  illegal,  but  insisted  that  the  restraint 
was  lawful  under  the  said  sentence,  and  fur- 
ther that  the  payment  of  the  fine  of  $600  and 
costs  operated,  under  the  sentence,  as  a  re- 
lease from  the  imprisonment  of  6  months  in 
jail,  but  not  from  the  service  of  12  months  on 
the  chain  gang.  The  court  held  that  the  pay- 
ment of  $600  and  costs  operated  both  as  re- 
lease from  imprisonment  in  jail  and  from 
service  on  the  chain  gang.  The  ^rit  of  error 
to  this  court  is  based  upon  that  ruling. 


,  The  correctness  of  the  court's  ruling  would 
scarcely  be  questioned  by  any  one,  but  for 
the  semicolon  between  the  provision  for  im- 
prisonment in  the  jail  and  the  provision  for 
service  on  the  diain  gang.  Had  the  punctua- 
tion mark  been  a  comma,  or  had  there  been 
no  punctuation  at  that  point,  no  room  for 
debate  would  have  existed.  As  stated  by  the 
trial  judge,  we  think  that  sentences  for  crim- 
inal offenses  should  be  certain,  definite,  and 
free  from  ambiguity,  and,  where  the  con- 
trary is  the  case,  the  benefit  of  the  doubt 
should  be  given  to  the  accused,  more  espe- 
cially when  the  result  turns  upon  so  narrow 
a  margin  as  that  involved  in  the  punctuation 
by  a  semicolon.  It  should  be  borne  in  mind 
that  the  sentence  was  passed  upon  a  printed 
form,  which  form  is  scmiewhat  Irregular.  It 
may  not  be  out  of  place  to  state  in  this  connec- 
tion that  the  better  practice,  and  one  whidi  is 
usual  in  this  state,  in  regard  to  sentences  for 
misdemeanor,  is  for  the  court  to  state  clearly 
and  definitely  the  sentence  to  imprisonment  in 
the  jail,  if  any,  or  to  service  on  the  chain  gang, 
or  both,  and  then  to  provide,  if  an  alternative 
sentence  is  to  be  passed,  that  either  the  im- 
prisonment in  jail,  or  the  service  on  the  chain 
gang,  or  both,  as  the  court  may  prescribe,  is 
to  be  discharged  or  relieved  by  the  payment  of 
a  fine  of  stated  amount.  In  other  words,  it  Is 
preferable  to  soi  word  the  sentence  that  the 
payment  of  a  money  sentence  shall  operate  as 
a  discharge  from  a  jail  or  chain  gang  sen- 
tence, rather  than  that  a  jail  or  chain  gang 
sent^ice  shall  become  operative  because  of 
failure  to  i>ay  a  named  sum  of  money. 

Judgment     afiSrmed.      All     the    Justices 
concur. 


(149  Ga.  60) 
LAM>  TRUST  CO.  v.  MORGAN.    (No.  1084.) 

(Supreme  Court  of  Georgia.     April  17,  1919.) 
(Syllabus  ly  the  Court,) 

SUFBICIBNOT   OF  PETITION. 

The  court  did  not  err  in  rejecting  the  amend- 
ment and  in  sustaining  the  demurrer  to  the  pe- 
tition in  this  case. 

Error  from  Superior  Court,  B\Llton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Land  Trust  Ck>mpany  against 
J.  H.  Morgan.  Judgment  for  defendant  oa 
demurrer,  and  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  95  S.  E.  1006. 

C.  L.  Pettigrew,  of  Atlanta,  for  plaintiff  in 
error. 

W.  O.  Wilson,  of  Atlanta,  tor  defendant  In 
error. 

GILBERT,  J.  Judgment  afiSrmed.  All  tlie 
Justices  concur. 
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OALHOIJN  V.  ABNOLD.     (No.  1288.) 
(Supreme  0>iirt  of  Georgia.     AprU  18,  1919.) 

(Syttdbut  hf  the  Court) 

L  Decision  on  Dehuskbb. 

The  judgment  of  the  court  oyerruling  the 
demurrer  was  not  erroneous. 

2.  Afpeax  and   Sbbob  ^ss»977(4)— Bbyibw— 
AwABD  or  Nbw  Tbiai«. 

According  to  the  uniform  ruling  of  this 
court,  where  the  verdict  is  not  demanded  by  the 
law  and  the  evidence,  the  judgment  of  the  trial 
court  awarding  a  first  new  trial  will  not  be  dis- 
turbed. 

Atkinson,  J.,  dissenting. 

£iTor  from  Superior  Court,  Dooly  County ; 
B.  D.  Qraham,  Judga 

Proceedings  between  F.  B.  Calhoun  and  W. 
T.  Arnold,  administrator.  Judgment  for  the 
administrator,  and  Calhoun  brings  error. 
Affirmed. 

See,  also,  21  Ga.  App.  87,  93  S.  B.  506. 

Watts  Powell  and  W.  H.  Lasseter,  both  of 
Vienna,  and  Jale  Felton,  of  Montezuma,  for 
plaintiff  in  error. 

Jere  M.  Moore,  of  Montezuma,  U  L.  Wood- 
ward, of  Vienna,  and  Jones  &  Bussey,  of  Cor- 
dele,  for  defendant  in  error. 

QILBEfRT,  J.  Judgment  affirmed*  All 
the  Justices  concur,  except 

ATKINSON,  J.,  who  dissents,  on  the 
ground  that  the  evidence  d^nanded  the  verdict 
in  favor  of  the  transferee  of  the  insurance 
policy  in  the  contest  over  the  fund  between 
the  administrator  upon  the  estate  of  the  in- 
sured and  the  transferee,  and  that  the  Judge 
erred  in  granting  a  new  triaL 


a49  Oa.  47) 

OAMPBEIiL  V.  STATE.    (No.  U86.) 

(Supreme  Court  of  Gkorgia.     April  16^  1919.) 

(8yUdbu9  hy  the  Court.} 

CmaixAL  Law    ^s»961— Motion   vx>b   New 
Tbiai>— Ruling. 

No  complaint  being  made  of  any  error  com- 
mitted on  the  trial,  and  the  evidence  being  suffi- 
cient to  support  the  verdict  of  guilty,  there  was 
no  error  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Oalhoun  Coun- 
ty;   W.  M.  Harrell,  Judge. 

Hughey  (Campbell  was  convicted  of  an  of- 
fense, his  motion  for  new  trial  denied,  and  he 
brings  error.    Affirmed. 


B.  L.  Smith,  of  Edison,  for  plaintiff  in 
error. 

R.  a  Bell,  SoL  G^en.,  of  Cairo,  F.  A. 
Hooper,  of  Atlanta,  Clifford  Walker,  Atty. 
Gen.,  and  M.  C.  Bennet,  of  Atlanta,  for  the 
State. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(140  Ga.  61) 
BOYINGTON  v.  RINGWOOD.     (No.  1096.) 

(Supreme  Court  of  Georgia.     April  17,  1919.) 

(Splkthus  ly^  the  Court,) 
Ejsotmbnt    ^e»93  —  Si71¥IGIsnot    or    Evi- 

DENCB. 

The  evidence  did  not  authonae  the  verdict. 

Error  from  Superior  Cburt,  Bibb  County; 
H.  A.  Mathews,  Judga 

Ejectment  by  Ellen  Rlngwood  against 
Charlie  Boyington.  Judgment  for  plaintiff, 
motion  for  new  trial  denied,  and  defendant 
brings  error.    Reversed. 

Ellen  Rlngwood  brought  ejectment  against 
Caiarlie  Boyington,  for  the  recovery  of  12 
acres,  more  or  less,  of  described  land,  and 
for  mesne  profits.  The  defendant  filed  the 
plea  of  not  guilty.  On  the  trjLal  Iti  appeared 
that  the  land  sued  for  had  formerly  been 
owned  by  Allen  Starr,  who  died  in  19X0, 
leaving  his  wife,  Celia  Starr  (a  sister  of  the 
plaintiff),  and  <me  child,  Mary  Boyington 
(wife  of  Charlie  Boyington  and  niece  of  El- 
len Rlngwood),  and  that  Gelia  Starr  died  in. 
1914,  leaving  Mary  Boyington  as  her  sole 
heir.  The  plaintiff  claimed  an  Interest  under 
n  parol  gift  from  Mary  Boyington,  and  an 
interest  under  a  written  instrument,  introduc- 
ed in  evidencei  over  objection  of  the  defend- 
ant, which  was  as  follows: 


Rutland   District. 

Walden.  Bibb  Co.,  Ga.,  Dec.  18, 

I  this  day  give  to  my  Ant  Ellen  Rlngwood 
My  land.  6  acres  And  give  her  deeds  And 
title  that  I  had  to  shore  for  it  whltch  ooves 
the  hole  place  And  give  her  problldge  to  sell 
It  this  Is  My  hand  writing.  Sell  my  mule 
wagon  plow  gears  plow  stock  cotton  planter 
guanostrlbotle  Mary  Jain  Mitchell  Is  the 
only  witness  that  I  had  for  Ant  Ellen,  give 
mj  half  of  money  to  MilUsia  Holt  Mary 
A.  Boyington. 


ms. 

that 
gives 

my 
Antie 

the 

la 

acres 


Feagin  ft  Hancock,  of  Macon,  for  plaintiff 
in  error. 

O.  J.  Wimberly,  J.  L.  Wimberly,  and  Sam 
B.  Hunter,  all  of  Macon,  for  defendanf  in 


error. 


GIIiBEIRT,  J.  The  written  instrument  set 
out  in  the  statement  of  facts  and  relied  upon 
for  a  recovery  of  the  land  is  both  vague  and 
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ambiguous,  and,  oofistrued  in  the  light  of  the 
parol  evidence  admitted  to  explain  the  am- 
biguity, it  is  insnfflci^it  to  afford  a  recovery. 
It  cannot  be  said  with  any  degree  of  certainty 
whether  the  maker  intended  to  give  to  the 
plaintiff^  or  12  acres  of  land.  If  she  in- 
tended to  recite  that  6  acres  had  previously 
been  given,  there  was  no  possession;  and  it 
is  not  shown  with  definiteness  when  the  gift 
was  made,  nor  which  land  was  previously 
given,  nor  whether  there  was  previously  a 
gift  of  a  half  undivided  interest  in  the  entire 
12  acres.  The  evidence  does  not  show  that 
the  land  recovered,  and  which  was  the  land 
of  Mary  Boyington,  deceased,  is  the  land 
described  in  the  petition.  The  fact  that  both 
parties  claim  under  a  common  remote  gran- 
tor, Allen  Starr,  is  not  alone  sufficient.  The 
evidence  fails  to  show  that  this  was  the  only 
land  owned  by  Allen  Starr.  Titles  to  land,  to 
be  sufficient  for  a  recovery,  must  stand  upon 
evidence  more  certain  and  definite  than  that 
disclosed  by  the  record  in  this  case.  The 
court  erred  in  refusing  to  grant  a  new  triaL 

Judgment  reversed. 

All  the  Justices  concur. 


049  oa.  84) 

BROCK  V.  BROOK.    (No.  1157.) 

(Supreme  Court  of  Greorgia.     April  16,  1919.) 

(ByUahu9  ly  the  Court.) 

Tbmpobabt  AuaioNT— Custody  or  Child. 

No  abuse  of  discretion  in  the  judgment  of 
the  court  is  shown  in  this  record.  Under  the 
evidence  the  court  was  authorized  to  allow  the 
amount  stated  as  temporary  alimony  and  attor- 
ney's fees,  and  to  award  the  custody  of  a  child 
of  tender  years  to  the  mother. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  EUis,  Judge. 

Action  between  S.  O.  Brock  and  M.  L. 
Brock.  Decree  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Chambers  &  Dickey,  of  Atlanta,  for  plain- 
tiff in  error. 

M.  B.  Eubanks,  of  Rome,  for  defendant  in 
error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  O) 

STEINBERG  et  al.  v.  MAYOR  AND  ALDER- 
MEN  OF  SAVANNAH.    (No.  1103.) 

(Supreme  Court  of  Georgia.     April  18,  1919.) 

(Syllalus  hy  the  Court.) 
Injunction    ^s»105(l) — ^Thbeatenkd   Cbimi- 

NAL  PbOSECTTTION. 

As  a  general  rule  a  court  of  equity  has  no 
jurisdiction  to  enjoin  a  threatened  criminal 
prosecution.  Prosecutions  for  violations  of  mu- 
nicipal ordinances,  which  are  punishable  by  fine 
or  imprisonment,  are  quasi  criminal  in  their 
nature,  and  come  within  the  general  rule.  Cas- 
es in  which  equity  will  enjoin  the  enforcement 
of  such  ordinances  come  within  the  exception  to 
the  general  rule.  The  present  case  arose  upon 
a  petition  to  enjoin  the  enforcement  of  a  penal 
municipal  ordinance,  and  falls  within  the  gen- 
eral rule.  Georgia  Ry.,  etc.,  Co.  v.  Oakland 
City,  129  Ga.  576,  59  S.  B.  296;  White  v.  Tif- 
ton,  129  Ga.  582,  59  S.  E.  299;  Rowland  v. 
Commissioners,  133  Ga.  190,  66  S.  E.  404; 
Mayor,  etc.,  of  Shellman  y.  Saxon,  134  Ga.  29, 
67  S.  E.  438,  27  L.  R.  A.  (N.  S.)  452;  S tames 
V.  Atlanta,  139  Ga.  531,  77  S.  B.  381.  The 
court  did  not  err  in  refusing  the  injunction, 

Atkinson,  J.,  dissenting. 

Error  ftom  Superi<H'  Court,  Chatham  Coon- 
ty;  P.  W.  Meldrim,  Judge. 

Action  tor  injunctioa  by  Max  Steinberg 
and  others  against  the  Mayor  and  Aldermen 
of  Savannah.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

Oliver  &  Oliver  and  Aaron  Kravitch,  both 
of  Savannah,  for  plaintiffs  in  error. 

R.  J.  Travis  and  D.  S.  Atkinson,  both  of 
Savannah,  for  defendants  in  error. 

HIIiL^  J.  Judgmoit  affirmed.  All  the 
Justices  concur,  except 

ATKINSON,  J.,  dissenting.  The  suit  was 
not  merely  to  enjoin  a  criminal  prosecution 
under  the  ordinance,  but  was  to  enjoin  pres- 
ent and  future  prosecutions  conducted  to  such 
an  extent  as  to  seriously  injure  the  business 
of  the  plaintiffa  The  basis  of  the  equitable 
relief  sought  was  the  alleged  invalidity  of  the 
ordinance  as  violative  of  the  due  process  and 
equal  protection  clauses  of  the  state  and  fed- 
eral Constitutiona  Under  the  circumstances,, 
a  court  of  equity  should  not  deny  its  juris- 
diction. See  Carey  v.  Atlanta,  143  Ga.  192, 
84  S.  E.  456,  Ll  R.  A.  1915I>,  684,  Ann.  Cas. 
1916E,  1151,  Baldwin  v.  AUanta,  147  Ga.  28, 
92  Sw  E.  630,  and  citations  in  eadi  case. 
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a49  Qa.  43) 

MITCHBI4L  et  aL  V.  COTTON.     (No.  1106.) 
(Supreme  Ck>ort  of  (Georgia.     Aiuril  18,  1919.) 

(Byllahu9  Ity  the  Court.) 

TBESPASS  on  LA17D. 

.  This  was  a  sait  to  enjoin  a  trespass  upon 
land.  The  petition  set  forth  a  cause  of  action ; 
and  the  evidence  was  sufficient  to  support  the 
verdict  in  favor  of  the  plaintiff,  enjoining  the 
defendants  as  prayed.  ^Hie  charge  of  the  court 
upon  which  error  was  assigned  was  a  correct 
statement  of  the  law  applicable  to  the  case;  and 
the  request  to  charge,  in  so  far  aa  it  contained 
correct  principles  of  law  applicable  to  the  case, 
was  covered  by  the  general  charge.  The  judge 
properly  overruled  the  demurrer  to  the  petition, 
and  there  was  no  error  in  denying  the  motion 
for  new  trial  upon  any  of  the  grounds  taken, 
and  in  refusing  to  set  aside  the  judgment. 

Error  from  Superior  Court,  Macon  County ; 
Z.  A.  Littlejohn,  Judge. 

Suit  by  Mack  Cotton  against  Ella  Mitchell 
and  others.  Judgment  for  plaintiff,  motions 
for  new  trial  and  to  set  aside  the  judgment 
were  denied,  and  defendants  bring  error. 
Affirmed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiffs in  error. 

Jule  Felton,  of  Montezuma,  and  R.  I/. 
Greer,  of  Oglethorpe,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(149  Oa.  44) 
BTHBRIDGE  v.  BTHERIDGB.     (No.  1110.) 

(Supreme  Court  of  Georgia.     April  16,  1919.) 

(SyUahu9  by  the  Court.) 

1.  DivoBCE    ^=>286— Temfobaby    Alimony— 

DiSCBETION  OF  TBIAL  COXTBT. 

This  court  will  not  control  the  discretion  of 
the  trial  court  in  allowing  temporary  alimony, 
unless  it  has  been  flagrantly  abused.  Civ.  Code 
1910,  I  2979. 

2.  DivoBCE  ^=s»280— Habmlbss  Ebbob— Tem- 
pobaby  Alimony  —  Examination  of  Hus- 
band. 

That  the  court  required  the  husband  (the 
defendant)  upon  cross-examination  to  state,  in 
answer  to  a  question  propounded  by  plaintiflTs 
counsel,  what  he  would  take  for  a  tract  of  land 


of  which  he  was  the  owner,  was  not  such  error 
as  will  require  the  grant  of  a  new  triaU  though 
the  proper  measure  of  the  value  was  the  true 
market  value  of  the  land  in  question. 

Error  from  Superior  Ck>urt,  Ben  Hill  Coun- 
ty; D.  A.  R.  Crnm,  Judge. 

Action  by  Lizzie  Etheridge  against  J.  E. 
Etheridge.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Elrldge  Cutts,  of  Fitzgerald,  for  plaintiff 
in  error. 

McDonald  &  Bennett,  of  Fitzgerald,  for 
defendant  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  6S) 
HOUSE  et  aL  Y.  HOUSE  et  al.     (No.  1099.*^ 

(Supreme  Court  of  Georgia.     April  17,  1919.) 

(Syllabus  by  the  Court,) 

1.  Continuance  <&=»51(6)  —  Denial— Stat- 

TTTE. 

The  refusal  to  continue  the  case  on  the 
ground  of  absent  counsel  was  not  error.  The 
showing  was  not  a  full  compliance  with  section 
5718  of  the  Civil  Code  of  1910,  and,  besides, 
continuances  had  been  granted  at  the  two  pre- 
ceding terms  of  the  court  at  the  instance  of  the 

same  party. 

■ 

2.  SuFFioiENCY  or  Evidence  —  Motion  roa 
New  Tbial. 

The  evidence  and  the  admissions  of  the  par- 
ties authorized  the  verdict.  Neither  the  assign- 
ment of  error  in  regard  to  the  rejection  of  ev- 
idence nor  that  upon  the  charge  of  the  court 
shows  cause  for  the  grant  of  a  new  trial.  It 
was  not  error  to  overrule  the  demurrer. 

Error  from  Superior  Ck)urt,  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  between  S.  J.  House  and  others 
and  G.  D.  House  and  others.  Judgment  for 
the  latter,  motion  for  new  trial  denied,  and 
'the  former  bring  error.    Affirmed. 

R.  S.  Wlmberly,  of  Macon,  and  T.  T. 
James,  of  Lumpkin,  for  plaintiffs  in  error. 

G.  Y.  Harrell,  of  Lumpkin,  for  defend- 
ants in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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<149  Oa.  66) 

TOWN  OP  ADBL  t.  MTTLBFIBI-D. 

(No.  1258.) 

(Supreme  Ooart  of  Georgia.     April  16^  1919.) 

(SyUahuM  by  the  CourU) 
E}xoEPTioNs,   Bill  of  ^=>45— Presentation 

AND  CebTIFICATION— JUBISDICTION. 

Oir.  Oode  1910,  f  6139,  provides  that  billa 
of  exceptions  shall  be  signed  by  the  plaintiff  in 
error  or  his  attorney  or  soUcitbr.  In  the  certifi- 
cate to  the  present  bill  of  exceptions  the  trial 
judge  certifies  that  the  present  bill  of  exceptions 
was  left  with  him  on  the  night  of  October  15, 
1918,  the  last  day  for  audi  presentation.  The 
attorney  for  the  plaintiff  in  error  was  notified 
by  the  trial  judge  10  days  later,  over  the  tele- 
phone and  by  mail,  of  the  incorrectness  of  the 
bill  of  exceptions,  and  agreed  for  the  attorney 
to  correct  and  sign  it.  In  accordance  with  this 
notice,  and  the  authority  given  by  the  presiding 
judge,  the  attorney  signed  the  bill  of  exceptions 
and  presented  it  for  certification  on  November 
22,  1918.  The  trial  judge  consented  for  him  to 
sign  the  bill  of  exceptions  after  the  date  or  time 
had  expired  in  which  he  could  legally  sign  it, 
and  it  was  certified  after  the  time  had  expired 
on  which  the  judge  could  certify  such  bill  of 
exceptions.  It  thus  appears  that  the  require- 
ments of  the  law  as  to  tendering  bills  of  ex- 
ceptions, and  of  certifying  the  same,  have  not 
been  complied  with,  and  the  Supreme  Ourt  in 
such  case  is  without  jurisdiction  to  consider  the 
paper  thus  brought  before  it.  It  follows  that 
the  bill  of  exceptions  must  be  dismissed.  O'Gon- 
nell  V.  Friedman,  117  Ga.  948,  43  S.  B.  1001; 
Johnson  .v.  Stevens,  147  Ga.  521,  94  S.  E.  1011. 

Error  from  Superior  (>)urt,  Berrien  CJoun- 
ty ;  W.  B.  Thomas,  Judge. 

Action  between  the  Town  of  Adel  and  J. 
J.  Llttlefleld.  Judgment  for  the  latter,  and 
the  former  excepts  and  brings  error.  Writ 
of  error  dismissed. 

J.  P.  Ejils^t,  of  Nashville,  for  plaintiff  In 
error. 

R.  A.  Hendricks,  of  Nashville,  for  defend- 
ant In  error. 

HII/L,  J.  Writ  of  error  dismissed.  All  the 
Justices  concur. 


(149  Ga.  64) 

OHANDLER  v.  (X>LLINS  et  aL    (No.  1217.) 

(Supreme  Court  of  Georgia.    April  17,  1919.) 

(8yllabu9  hy  the  Court.) 
Trial  ^=»25  (15)— Right  to  Open  and  Glosk 

— BUBDBN   of   PbOOF. 

Upon  the  call  of  a  claim  case  in  which  the 
entry  of  levy  showed  the  defendant  in  fi.  fa.  to 
have  been  in  possession,  and  the  claimant  failed 
to  assume  the  burden  of  proof  and  to  proceed, 
but  without  objection  permitted  the  plaintiff  in 
execution  to  assume  the  burden  of  proof  and 


to  open  and  conclude  the  Introduction  of  ctI- 
dence  (each  side  introducing  evidence),  it  was 
erro^AMis,  after  the  evidence  had  closed  and  be- 
fore the  argument  began,  to  allow  the  claimant 
to  open  and  conclude  the  argument  to  the  jury. 

Error  from  Superior  Court,  Jackson  Coun- 
ty; A.  J.  Ck)bb,  Judge. 

Proceeding  by  C  C.  Chandler  against  Jane 
Smith,  with  claim  by  Sallie  Ck>llins.  Ver- 
dict tor  defendants,  motion  for  new  trial 
overruled,  and  plaintiff  excepts  and  brings 
error.    Reversed. 

Ray  &  Ray,  of  Jefferson,  and  F.  O.  Shack- 
elford, of  Athens,  for  plaintiff  In  error. 

W.  W.  Stark,  of  Commerce,  for  defend- 
ants in  error. 

GEORGE,  J.  An  execution  In  favor  of  C. 
C.  Chandler  against  Jane  Smith  was  levied 
upon  land  to  which  Sallie  Collins  Interposed 
her  claim.  The  sheriff's  entry  of  levy,  after 
describing  the  land,  recites: 

"Defendant  in  possession  of  said  property  at 
the  time  of  levy;  defendant  given  written  no- 
tice as  required  by  law." 

On  the  trial  of  the  Issue,  and  without  ob- 
jection so  far  as  the  record  discloses,  the 
plaintiff  tendered  in  evidence  the  fl.  fa.  with 
the  sheriff's  entry  of  levy  thereon,  and  oth- 
er evld^ice,  both  oral  and  documentary, 
tending  to  show  that  the  defendant  In  fl. 
fa.  was  the  owner  of  the  land  levied  on,  at 
the  date  of  the  Judgment  and  at  the  date  of 
the  levy.  Deeds  were  introduced  as  fol- 
lows: From  Mrs.  Addle  E.  Johnson  to  the 
defendant  in  fl.  fa. ;  from  defendant  in  fl.  fa. 
to  plaintiff  in  fl.  fa. ;  and  from  plaintiff  in  fl. 
fa.  to  defendant  in  fl.  fa.  for  the  purpose  of 
levy  and  sale — each  of  said  deeds  describ- 
ing the  land  levied  on.  The  claimant  then 
Introduced  evidence  tending  to  show  that 
the  deed  from  defendant  in  fl.  fti.  to  plaintiff 
in  fl.  fa.  was  either  a  forgery  or  was  ob- 
tained by  fraud,  and  that  prior  to  the  Judg- 
ment upon  which  execution  issued  Jane 
Smith  sold  and  conveyed  the  land  to  the 
claimant;  the  (daimanfs  deed  being  proper^ 
ly  recorded.  At  the  conclusion  of  the  evi- 
dence for  the  claimant,  evidence  in  rebuttal 
was  offered  and  admitted  on  behalf  of  the 
plaintiff.  The  Jury  returned  a  verdict  find- 
ing the  property  not  subject.  The  plaintiff's 
motion  for  new  trial  was  overruled,  and  he 
excepted. 

The  general  grounds  of  the  motion  are. 
abandoned.  The  sole  assignment  of  error 
Insisted  upon  is  that  the  court  erred  in  al* 
lowing  the  claimant  to  open  and  conclude 
the  argument  to  the  Jury.  The  stage  of  the 
trial  at  which  the  court  so  ruled  is  not  made 
clearly  to  appear.  However,  the  amende<i 
motion  for  new  trial,  approved  as  true  by 
the  trial  Judge,  recites: 
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"The  claimant  did  nothing  in  this  case  by 
admitting,  or  in  any  other  way,  to  change  the 
harden  of  the  proof  from  the  plaintiff  in  fi.  fa., 
the  plaintiff  being  compelled  to  prove  hia  entire 
case." 

In  his  order  overruling  the  motion  for 
new  trial  the  learned  Judge  stated : 

"It  having  appeared  that  the  defendant  in 
execution  was  in  possession  of  the  property,  the 
right  to  open  and  conclude  the  argument  was 
afforded    to   the   claimant." 

From  the  statement  of  facts  it  will  be 
seen  that  the  entry  of  the  sheriff  affirma- 
tively showed  that  the  defendant  In  fi.  fa^. 
was  "in  possession  of  said  property  at  the 
time  of  the  levy,"  hut  It  also  appears  from 
the  record  that  the  plaintiff  in  fi.  fa.  in  fact 
assumed  the  burden  of  proof  and  offered  evi- 
dence for  that  purpose  without  objection. 
We  must  conclude,  therefore,  that  the  claim- 
ant did  not,  at  the  outset  of  the  trial,  raise 
any  contention  that  a  prima  facie  case  ex- 
isted in  favor  of  the  plaintiff,  but,  on  the 
contrary,  acquiesced  in  the  election  of  the 
plaintiff  to  assume  the  burden  of  proof.  Al- 
though the  plaintiff  in  fi.  fa.  might  have 
relied  upon  the  recital  contained  in  the  sher- 
iff's entry  to  establish  in  his  behalf  a  prima 
fade  case,  he  was  not  obliged  to  do  so.  It 
is  also  conceivable  that  the  claimant  did 
not  care  to  assume  the  burden  of  proof,  al- 
though she  may  have  been  legally  compel- 
lable to  do  so.  At  any  rate,  concluding,  as 
we  do,  that  no  offer  at  the  outset  of  the 
trial  was  made  l^  the  claimant  to  take  the 
burden,  and  the  claimant  having  introduced 
evidence  in  her  behalf,  she  was  not  entitled 
to  open  and  conclude  argument  to  the  Jury. 
The  case  falls  squarely  under  the  ruling  in 
Taylor  v.  Brown,  139  Ga.  797,  77  S.  B.  1062 
(3),  which  Is  as  follows: 

"Where,  in  a  claim  case,  the  claimant,  before 
the  introduction  of  evidence  commenced,  did 
not  admit  possession  in  the  defendant  in  ex- 
ecution, or  in  auy  manner  claim  the  right  to 
assume  the  burden  of  proof  and  to  open  and 
conclude  the  argument,  but  permitted  the  plain- 
tiffs in  execution  to  assame  the  burden  of  proof 
and  to  open  and  condude  the  introduction  of 
evidence  (each  side  introducing  evidence),  it 
was  too  late,  after  the  evidence  had  closed  and 
before  the  argument  began,  to  assert  for  the 
first  time  the  right  to  the  opening  and  conclu- 
sion, on  the  ground  that  the  entry  of  levy 
(which  the  plaintiflb  in  execution  had  introduc- 


ed in  evidence)  recited  that  the  property  was 
levied  on  'as  the  property  of,  and  in  possesdoa 
of,  the  defendant.' " 

See,  also,  Doyle  v.  Donovan,  76  Ga.  44; 
James  v.  Klser,  65  Ga.  515. 

The  evidence  in  this  case  was  in  sharp 
conflict,  and  did,  not  demand  a  verdict  for 
the  claimant  It  requires,  therefore,  no  ar- 
gument to  demonstrate  that  the  right  to 
open  and  conclude  to  the  Jury  was  in  this 
case  an  Important  right;  and  under  the  rul- 
ing announced  In  Chapman  v.  A.  &  W.  P.  R. 
Ck>.,  74  Ga.  547,  "an  improper  denial  of  It 
will  work  a  reversal." 

Judgment  reversed. 

All  the  Justices  concur. 


att  Ga.  44) 
WOLF  V.  STATE.     (No.  1134.) 

(Supreme  Court  of  Georgia.     April  16,  1919.) 

(SyUahut  hy  ike  CouriJ 

1.    SUFFICIEITCT   OF  E^TIDSNOB. 

No  error  of  law  is  complained  of,  and  the 
evidence  was  sufficient  to  support  the  verdict 
which  has  the  approval  of  the  trial  judge. 

2.  Criminal /Law  ^=9939(1),  945(1)  —  New 
Trial  —  Newlt  Discovered  Ea^iDENCs— 
Diligence— Different  Resxtlt. 

The  grounds  of  the  motion  for  new  trial 
based  upon  alleged  newly  discovered  evidence 
fail  to  show  proper  diligence  in  discovering 
the  alleged  evidence,  and  it  was  not  of  such 
character  as  would  probably  produce  a  differ- 
ent result  on  another  triaL 

Error  from  Superior  Ck>urt»  Worth  Coun- 
ty; IL  Eve,  Judge. 

Proceeding  between  the  State  and  Tom 
Wolf.  From  the  Judgment,  and  from  a  de- 
nial of  his  motion  for  a  new  trial,  Wolf 
brings  error.    Affirmed. 

Passmore  &  Forehand  and  Perry  &  Wil- 
liamson, all  of  Sylvester,  for  plaintiff  In 
error. 

R.  S.  Foy,  Sol.  G^n.,  of  Sylvester,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  Stata 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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(OB  Oa.  M) 

WILLIAMS  V.  PHILLIPS  et  aL    (No.  1120.) 

(Supreme  Ck>urt  of  Georgia.     April  17,  1919.) 

(Syllabus  hv  the  Oowrt.) 

Exceptions,  Bill  of  ^=»39(1)  ^  Tiias  fob 
Filing— Dismissal. 
The  bill  of  exceptions  in  this  case  was  cer- 
tified on  the  5th  day  of  August,  1918,  and  was 
not  filed  in  the  office  of  the  derk  of  the  superior 
court  until  August  21,  1918;  the  filing  being 
more  than  15  days  subsequent  to  the  day  of 
the  certificate.  CSonsequently,  the  motion  to  dis- 
miss the  bill  of  exceptions  must  be  sustained. 
Fuller  V.  Phcenix  Construction  Co.,  145  Ga. 
656,  89  S.  E.  718. 

Error  from  Superior  Court,  Jefferson  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Action  between  G.  H.  Williams  and  W.  L. 
Phillips-  and  others.  Decree  for  the  latter, 
and  the  former  excepts  and  brings  error. 
Writ  of  error  dismissed. 

F.  H.  Saffold,  of  Swainsboro,  for  plain- 
tiff in  error. 

W.  L.  Phillips,  of  Louisville,  and  Jas.  K. 
Hines,  of  Atlanta,  for  defendants  In  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(149  Oa.  S3) 

SCROGGS  et  al.  ▼.  STATE.     (No.  1106.) 
(Supreme  Court  of  Georgia.     April  15,  1919.) 

(8yUabu9  by  the  Court.) 

sufficienot  of  evidence  —  assignment  of 
Ebbob. 

The  evidence  was  sufficient  to  support  the 
verdict;  and  the  assignments  of  error  upon  the 
charge  of  the  court  and  the  refusal  to  charge, 
considered  in  the  light  of  the  evidence  and  the 
entire  charge,  show  no  cause  for  reversaL 

Error  from  Superior  Ck>urt,  Habersham 
County;  J.  B.  Jones,  Judge. 

Proceeding  between  the  State  and  H.  D. 
Scroggs  and  other&  From  the  Judgment 
Scroggs  and  others  bring  error.     Affirmed. 

J.  C.  Edwards  &  Sons,  of  Clarkesville,  and 
J.  J.  &  Sam  Kimzey,  of  Ck>mella,  for  plain- 
tiffs in  error. 

Robt.  McMillan,  SoL  Cren.,  of  Clarkesville, 
Clifford  Walker,  Atty.  G^.,  and  M.  a  Ben- 
net,  of  Atlanta,  for  the  State. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(149  Ga.  44) 
STARK  V.  HAMII/rON.     (No.  1180.) 

(Supreme  Court  of  (Georgia.     April  16»  1919.) 

(Syllabus  by  the  Court.) 

CoNTEiCFT   ^s»66(7)— Wbit  OF  Ebbob— MooT 
Question— Dismissal. 

Ed  Hamilton  instituted  habeas  corpus  pro- 
ceedings against  Buell  Stark,  for  the  release  of 
his  minor  child,  alleged  to  be  unlawfully  de- 
tained by  the  defendant  A  rule  was  issued  on 
September  30th,  ordering  the  defendant  to  be 
served,  and  that  he  produce  the  body  of  the 
child  before  the  court  on  the  2d  day  of  October, 
The  writ  was  served,  but  the  child  was  not  pro- 
duced. At  the  hearing  evidence  was  introduced, 
upon  which  it  was  ordered  that  the  defendant 
be  adjudged  in  contempt  of  court  for  failing  to 
produce  the  body  of  the  child  so  detained,  and 
that  the  defendant  be  committed  to  the  common 
jail  of  the  county  until  he  purged  himself  of 
the  contempt.  To  this  order  a  bill  of  exceptions 
was  sued  out  by  the  defendant,  which  was  filed 
in  the  Supreme  Court  on  the  15th  day  of  Octo- 
ber. It  appears  from  a  motion  to  dismiss  the 
bill  of  exceptions,  and  the  response  thereto  con- 
tained in  the  brief  of  plaintiff  in  error,  that  on 
the  16th  day  of  October  the  trial  court  passed 
an  ex  parte  order,  discharging  tiie  respondent 
from  custody,  and  he  was  released.  On  the 
call  of  the  case  in  the  Supreme  Court  a  motion 
was  made  to  dismiss  the  writ  of  error  on  the 
ground  that  the  question  for  decision  was  moot. 
Held,  that  the  only  relief  that  the  plaintiff  in 
error  could  gain  by  a  reversal  of  the  judgment 
would  be  a  discharge  from  custody ;  and,  it  ap- 
pearing that  he  has  already  been  discharged,  the 
question  raised  by  the  bill  of  exceptions  is  moot» 
and  the  writ  of  error  should  be  dismissed.  See 
Cook  V.  Lowry,  148  Ga.  516,  97  S.  E.  440; 
Mills  V.  Green,  159  U.  S.  651,  16  Sup.  Ct  132, 
40  L.  Ed.  293 ;  Fisher  v.  Baker,  203  U.  S.  174, 
27  Sup.  Ct  135^  61  L.  Ed.  142. 

George,  J.,  dissenting. 

Error  from  Superior  Court,  Whitfield 
County;   M.  O.  Tarver,  Judge. 

Habeas  corpus  by  Ed.  Hamilton  against 
Buell  Stark,  to  obtain  custody  of  minor  child, 
in  which  there  was  an  award  adjudging  de- 
fendant in,  contempt  of  court  and  committing 
him  to  the  county  jail,  and  he  excepts  and 
brings  error.    Writ  of  error  dismissed. 

C.  D.  McCutchen  and  F.  K.  McCutchen« 
both  of  Dalton,  and  R.  R.  Arnold  and  A.  H. 
Davis,  both  of  Atlanta,  for  plaintiff  in  error. 

Geo.  G.  Glenn,  of  Dalton,  and  Harris  & 
Harris,  and  F.  W.  Copeland,  all  of  Rome, 
for  defendant  in  error. 

HILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  exc^t 

GEORGE,  J.,  who  dissents,  for  the  reasons 
suggested  in  Lark  v.  State,  55  Ga.  436,  437. 
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(149  Ga.  67) 

BUROH  ▼.  STATE.    (No.  1256.) 

(Supreme  Court  of  Gteorgia.     April  17,  1919.) 

fSyttahiu  hy  the  OourU) 

SlTFTICIBITOT  OF  E^VIDXITCB. 

The  evidence  authorized  the  verdict,  and  no 
material  errors  are  shown  to  have  been  com- 
mitted by  the  court  pending  the  trial. 

Error  from  Superior  Ck>art,  Montgomery 
County;  E.  D.  Graham,  Judge. 

Proceeding  between  the  State  and  Hon 
Burch.  From  the  Judgment,  Bnrch  brings 
error.    Affirmed. 

A.  C.  SafTold,  of  VldaUa,  and  Eschol 
Graham,  of  MoRae,  for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  Qen.,  of  Eastman, 
Clifford  Walker,  Atty.  Gen.,  and  M.  C.  Ben- 
net,  of  Atlanta,  for  the  State. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  CkL  88) 

BRANTLEY  v.  MERCHANTS'  ft  FARMER**' 

BANK  OF  HOGANSVILUB. 

(No.  1219.) 

(Supreme  Court  of  Cteorgia.     April  18,  1919.) 

(SyUahua  ly  the  CourtJ 

AmsMAVCR  ON  Cebtiited  Questions. 

Upon  consideration  of  the  record,  the  judg- 
ment of  the  Court  of  Appeals  in  this  case  (22 
Ga.  App.  667,  97  S.  E.  109)  is  affirmed. 

Certiorari  from  Court  of  Appeals. 

Action  by  the  Merdiants'-  &  Farmers'  Bank 

of  HogansvUle  against  S.  H.  Brantiay.  Judg- 
ment for  plaintiff  on  a  directed  verdict  was 
affirmed  on  error  (97  S.  E.  109),  and  defend- 
ant brings  certiorari.    AUirmed. 

J.  F.  Golightly,  of  Fairbum,  for  plaintiff 
In  error. 

A«  H.  Freeman,  of  Newnan,  for  defendant 
in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


of  Georgia,  and  that  court  having  reversed 
the  decision  originally  rendered  hy  this  court 
(148  Ga.  851,  98  S.  E.  541),  and  the  rulings  of 
the  Supreme  Court  being  controUiivg  on  all  the 
issues  involved,  it  is  ordered  that  the  original 
judgment  rendered  by  this  court  (21  Ga.  App. 
753,  95  S.  E.  263)  be  vacated,  and  the  Judgment 
of  the  trial  court  be  reversed. 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Suit  by  the  Hodgson  Brothers  Company 
against  the  Southern  Railway  CJompany  in 
garnishment  Judgment  for  plaintiff  against 
the  garnishee,  whi<±  brought  error  to  the 
Court  of  Appeals,  and  from  Its  Judgment  of 
affirmance  (21  Ga.  App.  758,  95  S.  E.  263)  a 
writ  of  certiorari  was  granted,  which  was 
reversed  (148  Ga.  851,  98  S.  E.  541),  and  cause 
remanded.  Original  Judgment  reversed.  In 
accordance  with  the  rulings  of  the  Supreme 
Court 

Blanton  Fortson,  of  Athens,  for  plaintiff  In 
error. 

Wolver  M.  Smith  and  (3obb,  Erwin  A  Ruck- 
er,  all  of  Athens,  for  defendant  in  error. 

BLOODWORTH,  J.    Reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Ga.  App.  686) 

SOUTHERN  RT.  CO.  v.  HODGSON  BROS. 

CO.   (No.  8398.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1919.) 

Remani>— Following  Rulings  or  Supreme 

COUBT. 

The  case  having  been  carried   by  writ  of 
certiorari  from  this  court  to  the  Supreme  Court 


(28  Ga.  App.  566) 
WHITEHEAD  v.  PRINCE.     (No.  10082.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  16,  1919.) 

(SyUahuM  hy  the  CourtJ 

Landlord  and  Tenant  ^=>270(14)  —  Dis- 
tress PsooEBDiNGS— Direction  of  Verdict. 

A  distress  warrant  for  rent  was  issued  on 
behalf  of  defendant  in  error,  which  was  proper- 
ly made  returnable  to  the  city  court  of  Carroll- 
ton.  On  the  trial  the  amount  of  the  claim  to 
the  extent  of  the  verdict  rendered  for  the  plain- 
tiflT  was  proved  by  undispated  testimony.  Held, 
the  court  did  not  err  in  directing  the  verdict 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Action  by  G.  L.  Prince  against  W.  B. 
^Wlhitehead.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Leon  Hood,  of  CarroUton,  for  plaintiff  in 
error. 

Buford  Boykin,  of  CarroUton,  for  defend' 
ant  in  error. 

JE2NKINS,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 
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(28  Ga.  App.  571) 

RESERVS  LOAN  UFB  INS.  CO.  ▼•  DAVIS. 

(No.  10262.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aiml  16,  1919.) 

(Syllabus  hy  the  Court) 

INSUBANOS  ^=9198(2)  — Recovery  of  Pbbmi- 
UMS  Paid— LriABiLiTT  or  Insuber. 

Davis  applied  to  the  Reserve  Loan  Life  In- 
surance Company  for  a  policy  of  life  insurance, 
and  paid  the  first  premium  in  cash.  The  com- 
pany issued  the  policy,  but  refused  to  deliver  it, 
and  it  was  canceled  and  destroyed.  Repeated 
demand  was  made  for  return  of  the  premium, 
but  it  was  retained  by  the  company.  Davis 
sued  the  company,  for  tiie  inremium.  He  pleaded 
a  good  cause  of  action  and  proved  his  case,  with- 
out dispute,  as  laid.  The  trial  court  did  not  err 
in  directing  a  verdict  for  the  plaintiff.  For  no 
error  assigned  did  the  judge  of  the  superior  court 
err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  C.  B.  Davis  against  the  Reserve 
Loan  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Jack  C.  Savage  and  Moore  ft  Pomeroy,  all 
of  Atlanta,  for  plaintiff  in  error. 

J.  A.  Branch,  of  Atlanta,  for  defendant  in 
«rror. 

LUKES,  J.    Judgment  affirmed. 

WADi;  0.  J.,  and  JENKINS,  J.,  ooncor. 


<2a  Oa.  App.  (HTT) 

JONES  ▼.  SOUTHERN  MORTGAGE  CO. 

(No.  10062.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

April  16,  1919.) 

(Syllabus  by  ihs  Court.) 

Bills  and  Nona  ^=992(1,  6)  —  Mobtoaqbs 
«ss>25(l,  2)-'Tbial  «=»252(12)— Considera- 
tion—EbcTBNSiON  OF  Time— Pbbsumption— 
Instbugtions. 
The  Southern  Mortgage  Company  brought 
suit  against  R.  P.  Jones  uid  T.  D.  Jones  upon 
a  Joint  promissory  note,  and  also  foreclosed 


a  mortgage  given  by  T.  D.  Jones  to  secure  the 
payment  of  the  note.  R.  P.  Jones  did  not  de- 
fend against  the  note,  and  default  judgment  was 
taken  against  him.  T.  D.  Jones  filed  a  defense. 
The  two  suits  were,  by  agreement  of  counsel, 
tried  as  one.  The  defense  interposed  by  T.  D. 
Jones  was  twofold:  (1)  That  the  instruments 
were  signed  by  him  to  settle  or  prevent  a 
threatened  criminal  prosecution  against  R.  P. 
Jones;  and  {2)  that  both  instruments,  so  far  as 
he  was  concerned,  were  without  any  considera- 
tion whatsoever.  The  case  was  submitted  to  a 
jury,  and  the  verdict  was  in  favor  of  the  plain- 
tiff. Counsel  for  plaintiff  in  error,  in  his  brief, 
insists  only  upon  that  ground  of  the  motion  for 
a  new  trial  which  complains  that  the  court  err- 
ed in  failing  to  charge  the  law  applicable  to 
the  defense  of  failure  of  consideration.  Held: 
The  instruments  sued  upon  being  under  seal, 
the  law  presumes  a  consideration  (CivU  Code 
of  1910,  I  4241);  and  this  presumption  was 
not  rebutted  by  the  defendant.  To  the  con- 
trary, he  admitted  in  his  answer  and  in  his 
evidence  that  there  was  a  consideration  for 
both  the  note  and  the  mortgage,  to  wit,  that 
his  brother  was  indebted  to  the  plaintiff  in  the 
amount  sued  for,  and  that  this  indebtedness 
was  extended  on  account  of  the  note  and  mort- 
gage executed  by  him.  "An  extension  of  time 
by  a  creditor  to  his  principal  debtor  is  a  suf- 
ficient consideration  to  support  the  indorsement 
of  a  note  renewing  the  original  debt  The  court 
committed  no  error  in  striking  defendant's  pleas 
and  in  directing  a  verdict  against  him."  Hol- 
lingshead  v.  American  National  Bank  of  Biacon, 
104  Ga.  260,  80  S.  E.  728(2).  See,  also,  in  this 
connection,  Carr  v.  Rountree,  9  Ga.  App.  393, 
71  S.  E.  589.  The  defense  of  failure  of  consid- 
eration not  being  sustained  by  the  proof,  the 
court  did  not  err  in  failing  to  charge  on  this 
subject 

E3rror  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Consolidated  suits  by  the  Southern  Mort- 
gage Company  against  T.  D.  Jones  and  an- 
other. Judgment  for  plaintiff,  and  T.  D. 
Jones  brings  error.    Affirmed. 

C.  B.  Garlick,  of  Waynesboro,  for  plaintiff 
in  error. 

E.  v.  Carter  and  B.  V.  Carter,  Jr.,  both  of 
Atlanta,  and  Brinson  ft  Hatcher,  of  Wbynes- 
boro,  for  defendant  in  error. 

WADB,  0.  J.    Judgment  affirmed. 
JENKINS  and  LUKE,  JJ.,  concur. 
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(23  Ga.  App.  542) 

WILLIAMS  ▼.  STATE.     (No.  10286.) 

(Ck>art  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1919.) 

(ByllabuM  by  the  Court.) 
1.  GsnanAi.  Law  ^s>651— ''Positiys  Tbsii- 


M0NT"^'*NKOATiyE    TSSTIMONT. 


t$ 


It  is  positive  testimony  for  a  witness  to 
saj  that  a  thing  did  or  did  not  happen ;  it  is 
negative  testimony  for  a  witness  to  say  that 
if  such  a  thing  happened  he  did  not  see  it  or 
know  of  it. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases, ,  first  and  Second  Series,  Nega- 
tive Testimony;   Positive  Testimony.] 

2.  CRMMiifAL  Law  ^=>782(6)  —  Cokfabatiys 
Vai«ue  of  Posinvs  and  Negative  Testi- 
mony—Instruction . 

There  being  both  positive  and  negative  tee^ 
timony  in  the  present  case,  it  was  not  errone- 
ous to  give  in  charge  to  the  jury  the  law  in  ref- 
erence to  the  comparative  value  of  the  two 
classes  of  testimony.  • 

Stephens,  J.,  dissenting. 

Error  from  Superior  Court,  Wilkinson 
County;  J.  B.  Park,  Judge. 

Robert  Williams  was  convicted  of  carrying 
a  ofxioealed  weapon^  and  he  brings  error.  Af- 
firmed. 

Allen  &  Pottle,  of  MiUedgeville,  for  plain- 
tiff in  error. 

I>oyle  Campbell,  Sol.  Gen.,  of  Monticello,  for 
the  State. 

BR0TLS3S,  P.  J.  The  plaintiff  in  error 
was  indicted  for  carrying  a  concealed  weap- 
on, and  was  convicted.  The  only  contention 
argued  in  the  brief  of  his  counsel  is  that  the 
court  erred  in  instructing  the  Jury  upon  the 
law  of  positive  and  negative  testimony.  It 
is  well  settled  that  where  there  is  both  posi- 
tive and  negative  testimony  in  a  case,  it  is 
not  erroneous  for  the  court  to  charge  the  Jury 
the  law  in  reference  to  the  comparative  value 
of  the  two  classes  of  testimony.  Heywood  v. 
State,  12  Ga.  App.  643,  77  S.  a  1130  (2). 
Upon  the  trial  of  the  instant  case  the  state, 
by  positive  testimony,  showed  that  the  de- 
fendant was  carrying  a  concealed  pistol. 
Several  witnesses  were  introduced  in  behalf 
of  the  defaidant,  one  of  them  testifying  as 
follows : 

"I  saw  Robt.  Williams  [the  defendant]  dis- 
tinctly. *  *  *  He  did  not  draw  a  pistol  at 
that  time,  and  did  not  have  one  that  I  saw. 
I  was  in  full  view  of  him  all  the  time.  If  he 
had  one,  I  did  not  see  it  He  did  not  have  on  a 
coat." 

Part  of  this  witness'  testimony  was  dear- 
ly negative.  His  testimony  as  to  the  defend- 
ant's not  drawing  a  pistol  and  not  having  on 
a  coat  was  positive ;  but  his  testimony  as  to 


the  defendant's  not  having  a  concealed  pis- 
tol is  purely  negative. 

[1]  As  was  said  by  the  Supreme  Court  in 
McConnell  v.  State,  67  Ga.  633: 

"The  distinction  between  positive  and  nega- 
tive testimony  may  be  illustrated  thus:  It  is 
positive  to  say  that  a  thing  did  or  did  not  hap- 
pen; it  is  negative  to  say  that  a  witness  did 
not  see  or  know  of  an  event's  having  tran- 
spired." 

[2]  In  the  instant  case  the  witness  did  not 
testify  that  he  "had  as  good  opportunity  to 
see  the  transaction  as  others  who  were  pres- 
ent, and  that  no  such  transaction  took  place, 
because  he  did  not  see  it,  when  he  would  have 
seen  it  if  it  had  taken  place"  (see  Heywood 
V.  State,  supra),  but  his  testimony  as  to  the 
defendant's  not  having  a  concealed  pistol 
was: 

He  "did  not  have  one  that  I  saw.  I  was  in 
full  view  of  him  all  the  time.  If  he  had  one 
I  did  not  see  it" 

This  part  of  the  witness'  testimony  comes 
within  the  ruling  in  the  Heywood  Case>  supra, 
that— 

"Testimony  that  the  witness  was  present  and 
did  not  see  the  transaction  is  merely  negative." 


Kf 


And,  also  said  in  that 

There  being  both  positive  and  negative  tes- 
timony in  the  present  case,  it  was  not  er- 
roneous to  give  in  charge  to  the  jury  the  law 
in  reference  to  the  comparative  value  of  the 
two  classes  of  testimony." 

Likewise  this  case  comes  within  the  ruling 
of  the  Supreme  Court  in  Neill  v.  State,  79 
Ga.  779,  4  S.  B.  871,  that— 

"Where  one  witness  swears  positively  that  a 
thing  occurred,  and  another  testifies  that  he  had 
the  same  opportunity  for  observation  as  the 
first  witness,  that  he  did  observe,  and  that  the 
thing  did  not  occur,  both  are  to  be  treated  as 
positive  witnesses,  and  it  would,  perhaps,  be 
error  to  give  in  charge  the  rule  as  to  positive 
and  negative  testimony ;  but  where  a  part  of  a 
witness'  testimony  was  positive  and  a  part  nega- 
tive, and  the  conflicting  witness  testified  posi- 
tively, there  was  no  error  in  giving  such  rule 
in  charge." 

See,  also,  to  the  same  effect  Wood  t.  State^ 
1  Ga.  App.  684,  58  S.  E.  271  (2).  And  see 
Park's  Annotated  Penal  Code,  {  1101  and  cita- 
tions. 

In  the  instant  case  the  undisputed  testi- 
mony showed  that  the  state's  witness  (whose 
testimony  as  to  the  defendant's  guilt  was 
positive)  was  standing  upon  a  steep  embank- 
ment, and  that  all  of  the  defendant's  witness- 
es who  testified  in  the  case  were  in  the  road 
below  the  embankment  Thus  it  does  not  ap- 
pear that  the  defendant's  witnesses  "had  as 
good  opportunity  to  see  the  transaction"  as 
the  state's  witness,  for  the  latter's  position 
npoD,  the  embankment*  at  a  different  angle 


^s»For  other  caaas  see  same  topic  and  KBT-NUlf  BBR  in  all  Kay-Numbered  Digests  and  Indezaa 


u 


09  SOUTHQASTEBN  RSPORTEB 


(Ga. 


or  viewpoint  from  tliat  of  the  defendant's 
witnesses,  may  have  enabled  him  to  see  that 
the  defendant  was  carrying  a  concealed  pis- 
tol when  this  could  not  have  been  seen  by 
the  defendant's  witnesses  from  their  posi- 
tion in  the  road  below  the  embankment. 
Judgment  affirmed. 

BLOODWORTH,  J.,  concurs. 
STB*>HENS,  J.,  dissents. 

STJBS*H£NS,  J.  The  sole  witness  for  the 
state  testified  that  he  saw  the  defendant  draw 
a  pistol  from  his  pockety  and  also  testified 
that  the  defendant  had  <m  a  coat  The  tes- 
dmony  for  the  defense  was  as  follows:  One 
witness  testified  that — 

"Tbe  defendant,  Robert  Williams,  did  not 
draw  a  pistol,  and  did  not  have  one  at  that  time. 
He  did  not  have  on  a  coat." 

Another  witness  testified: 

"I  saw  Robert  Williams  distinctly.  He  did 
not  draw  a  pistol  at  that  time,  and  did  not 
have  one  that  I  saw.  I  was  in  full  view  of  him 
all  the  time.  If  he  had  one  I  did  not  see  it. 
He  did  not  have  on  a  coat." 

Another  witness  testified: 

"Robert  Williams  did  not  draw  a  pistol  'and 
did  not  have  one  at  that  time  that  I  could  see. 
He  did  not  have  on  a  coat.  He  was  in  plain 
view  of  me,  and  if  he  had  a  pistol  I  could  have 
seen  it." 

All  of  the  above  testimony,  as  I  construe  it, 
was  positive.  In  the  case  of  Heywood  y. 
State,  12  Ga.  App.  643,  77  S.  £1  liao  (2),  this 
court  held: 
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'Testimony  that  the  witness  was  present  and 
had  as  good  opportunity  to  see  the  transaction 
as  others  who  were  present,  and  that  no  such 
transaction  took  place,  because  he  did  not  see 
it,  when  he  would  have  seen  it  if  it  had  taken 
place,  is  positive  testimony." 

In  the  case  of  McCk>nnell  v.  State,  67  Ga. 
633  (4),  the  Supreme  Court  held  that— 

"It  is  positive  to  say  tliat  a  thing  did  or 
did  not  happen;  it  is  negative  to  say  that  a 
witness  did  not  see  or  know  of  an  event's  having 
transpired." 

In  the  case  of  NelU  v.  State,  quoted  from 
supra  in  the  majority  opinion,  it  clearly  ap- 
peared that  part  of  a  witness*  testimony  was 
negative.  The  court  in  its  opinion  in  that 
case  said: 

*'It  was  negative  as  to  the  acts  of  Neill  all 
the  time  that  Neill  was  in  the  house.  He  could 
not  testify  that  he  saw  Neill  the  whole  time  he 
was  in  the  house."    (Italics  mine.) 

In  the  instant  case  the  testimony  of  all  of 
the  witnesses  for  the  defendant  was  to  the 
eifect  that  defendant  was  in  full  view  of  the 
witnesses  during  the  whole  period  of  the 


transaction  testified  to  by  the  sole  witness 
for  the  state. 

There  being  no  negative  testimony  in  the 
case,  It  was  highly  prejudicial  to  the  accused, 
and  was  virtually  a  direction  of  a  verdict 
against  him,  for  the  trial  Judge  to  instruct 
the  Jury  as  follows: 

*'The  existence  of  a  fact  testified  to  by  one 
positive  witness  is  rather  to  be  believed  than 
that  such  fact  did  not  exist  because  many  wit- 
nesses who  had  the  same  opportunity  of  ob- 
servation swear  they  did  not  see  or  know  of  its 
having  transpired,  provided  the  witnesses  are 
of  the  same  credibility." 

The  Judge  practically  told  the  Jury  that 
the  evidence  for  the  state  was  to  be  believed 
in  preference  to  the  evidence  for  the  defense. 
The  defendant  was  denied  a  fair  trial,  and 
his  conviction  should  be  set  aside  and  a  new 
trial  granted. 


(28  Oa.  App.  5W) 

RBLIANCB   TBRTIIilZER   CO.   t.   PERRY 
et  al.     (No.  10000.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

April  17,  1919.) 

(8yUabu9  hy  the  Court.) 
Pabtnkbship   «s>49,  216(2)  —   Issues  and 

PbOOF— EVIDBNCE— AdKISSI  BILITT. 

The  issue  of  partnership  or  no  partnership, 
raised  by  the  pleadings  in  this  case,  was  broad 
enough  to  authorize  proof  by  the  plaintiff  of 
either  a  partnership  in  fact  or  an  ostensible 
partnership.  The  writings  signed  by  the  de- 
fendants, which  the  plaintiff  offered  in  evidence 
and  which  the  court  excluded,  were  competent 
to  show  a  partnership  in  fact,  though,  in  the 
absence  of  proof  that  the  plaintiff,  when  enter- 
ing into  the  contract  sued  upon,  relied  upon  or 
was  misled  by  the  admissions  in  the  excluded 
writings,  they  were  not  admissible  to  show  an 
ostensible  partnership.  The  court  erred  in  ex- 
cluding them,  and  in  directing  a  verdict  for 
the  defendants. 

Error  from  City  Court  of  Thomas vllle; 
W.  H.  Hammond,  Judge. 

Action  by  the  Reliance  Fertilizer  Company 
against  F.  S.  Perry  and  others  for  breach  of 
contract.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

W.  L.  Clay,  of  Savannah,  and  Merrill  & 
Grantham,  of  Thomasvllle,  for  plaintiff  in 
error. 

Titus,  Dekle  &  Hopkins,  of  Thomasvllle, 
and  Peacock  &  Gardner,  of  Albany,  for  de- 
fendants in  error. 

WADE,  C.  J.  The  Reliance  Fertilizer 
Company  brought  suit  against  the  Boston  Oil 
Mill  Company,  as  a  copartnership  composed 
of  F.  S.  Perry,  G.  M.  Cochran,  and  S.  A.  Cole, 
for  breach  of  a  written  contract.    The  al- 
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leged  partners  Jointly  filed  a  plea  of  mis- 
joinder, and  also  filed  separate  pleas  of  no 
partnership,  as  w^l  as  an  answer  to  the  peti- 
tion. When  the  case  came  on  for  trial,  the 
defendants  moved  that  the  issues  raised  by 
their  pleas  of  misjoinder  and  of  no  partner^ 
ship  be  tried  and  before  the  trial  of  the 
issnes  made  by  the  petition  and  their  an- 
swer thereto.  The  court  granted  this  mo- 
tion. At  the  conclusion  of  the  testimony  sub- 
mitted by  the  plaintiit,  the  court  on  motion 
directed  a  verdict  for  the  defendants.  Theret 
upon  the  plaintiff  sued  out  a  bill  of  excep- 
tions, assigning  error  upon  the  direction  of 
the  verdict,  and  upon  the  exclusion  of  cer- 
tain evidence  offered  by  the  plaintiff. 

The  evidence,  the  exclusion  of  which  is 
complained  of,  is  a  recorded  agreement  be- 
tween the  defendants  and  the  Southern  Bank 
&  Trust  Company,  dated  September  28,  1916, 
an  agreement  between  the  same  parties, 
dated  August  25,  1916,  and  a  recorded  mort- 
gage between  the  same  parties,  dated  Octo- 
ber 21,  1916.  These  instruments  were  each 
signed  by  each  of  the  defendants,  and  show 
that  the  Boston  Oil  Mill  Company  was  at 
the  time  of  their  execution  a  partnership 
composed  of  F.  S.  Perry,  G.  M.  Cochran,  and 
S.  A.  Cole.  The  trial  Judge  stated  that  his 
reason  for  not  allowing  these  instruments  in 
evidence  was  that  they  "were,  under  the  law 
as  laid  down  by  the  Georgia  Supreme  Court 
[in  American  Cotton  College  v.  Atlanta  News- 
paper Union,  138  Ga.  148  (4a),  74  S.  E.  1084], 
irrelevant,  because  there  was  no  proof  that 
the  plaintiff  had  knowledge  of  such  agree- 
ments at  or  prior  to  Its  alleged  contract  with 
the  defendants  upon  which  suit  is  brought." 
The  ruling  referred  to  has  reference  to  osten- 
sible partnerships  only,  and  is,  as  we  here- 
inafter endeavor  to  make  clear,  entirely  in- 
applicable to  the  instant  case,  there  being  a 
manifest  distinction  between  proof  of  a  part- 
nership in  fact  and  proof  of  an  ostensible 
partnership.  The  issue  raised  by  the  plead- 
ings was  partnership  or  no  partnership,  and 
the  plaintiff,  in  order  to  hold  the  defendants 
liable  on  their  contract,  could  rely  either 
upon  proof  that  they  were  partners  in  fact  or 
upon  proof  that  they  were  merely  ostensible 
partners.  The  issue,  therefore,  was  not  sole- 
ly whether  the  defendants  were  ostensible 
partners.  Had  this  been  the  case  they  could 
not  (the  principle  of  estoppel  applying)  be 
held  liable  as  ostensible  partners,  without 
proof  of  some  misleading  act  on  their  part, 
known  to  the  plaintiff  and  upon  which  the 
plaintiff  acted  to  its  detriment.  The  evi- 
dence rejected  was  entirely  admissible  to 
show  actual  partnership,  though  not  an  os- 
tensible partnership,  and  consequently  the 
learned  trial  Judge  erred  in  ruling  It  out  alto- 
gether. 

In  the  case  of  Swygert  Bros.  v.  Bank,  13 
6a.  App.  640,  79  S.  E.  759,  this  court,  speak- 
ing through  CJhief  Judge  Hill,  very  clearly 
drew    the   distinction   between   proof  of   a 


partnership  In  fact  and  the  law  applicable 
thereto,  and  proof  of  an  ostensible  partner- 
ship not  existing  in  fact  and  the  law  appli- 
cable thereto.  In  that  decision  (13  Ga.  App. 
641,  79  S.  E.  760),  it  was  said: 

''Repeated  admissions  were  proved  to  have 
been  made  by  each  one  of  the  alleged  copartners 
that  he  was  in  fact  a  member  of  the  firm  of 
Swygert  Bros.  It  is  contended  by  the  learned 
counsel  for  the  plaintiffs  in  error  that  the  e^ 
istence  of  a  partnership  cannot  be  proved  by 
the  admissions  of  those  alleged  to  be  members. 
The  general  rule  on  this  subject,  which  seems 
to  be  well  settled,  is  that  a  partnership  may 
be  proved  by  evidence  that  each  and  all  of 
the  alleged  partners  admitted  its  existence,  but 
that  the  admissions  of  one  defendant,  made  in 
the  absence  of  the  others,  is  not  evidence 
against  the  others  of  the  existence  of  the  part- 
nership. This  rule  is  stated  as  follows  in 
Floumoy  v.  Williams,  68  Ga.  707:  'The  say- 
ings or  admissions  of  one  of  an  alleged  part^ 
nership,  not  in  the  presence  of  the  others,  nor 
brought  to  their  knowledge  and  assented  to  or 
ratified  by  them,  are  inadmissible  to  bind  the 
other  party,  or  establish  the  existence  of  the 
partnership,  so  as  to  bind  the  other  parties.*  *' 

• 

Now,  in  the  case  under  consideration,  the 
rejected  evidence  (which  was  in  the  form  of 
written  instruments)  admitted  over  the  sig- 
nature of  each  one  of  the  defendants  the  ex- 
istence of  a  partnership.  Therefore  on  this 
point  we  have  the  written  statement  of  each 
of  the  alleged  partners,  admitting  a  partner- 
ship and  his  relation  thereto.  In  the  opinion 
in  the  Swygert  Case,  supra,  it  was  said  (13 
Ga.  App.  642,  79  S.  B.  760): 

"The  evidence  is  also  undisputed  that  in  mak- 
ing the  loan  represented  by  the  two  promissory 
notes  sued  upon  the  plaintiff  bank  relied  upon 
the  truth  of  the  statement  of  each  one  of  the 
alleged  partners  that  they  were  in  fact  mem- 
bers of  the  firm.  The  bank,  having  acted  upon 
these  admissions,  could  have  relied  upon  the 
doctrine  of  estoppel  on  this  question  of  partner- 
ship, under  the  principle  laid  down  in  Thornton 
v.  McDonald,  108  Ga.  4,  33  S.  E.  680;  hut  the 
plaintiff  is  not  compelled  to  inwtke  this  doctrine. 
It  can  rely  upon  the  fact  of  the  partnership  as 
proved  &v  '^^  admissiofiA  of  ^ach  of  the  alleged 
memhers  thereof,^*    (Our  italics.) 

This  is  a  clear  statement  of  the  position 
taken  by  the  plaintiff  In  the  instant  case — 
that  he  was  not  compelled  to  rely  .upon  the 
doctrine  of  estoppel,  but  could  rely  altogether 
upon  proof  of  partnership  in  fact. 

It  is  true  that  the  rejected  testimony  shows 
that  the  admissions  of  the  alleged  partners 
that  they  were,  as  between  themselves  as 
well  as  towards  the  public,  actual  copartners, 
liable  for  the  obligations  of  the  Boston  Oil 
Mill  (Company  and  entitled  to  participate  in 
its  profits,  involved  transactions  prior  to  the 
contract  sued  upon.  However,  such  admis-* 
slons  were  amply  sufficient  to  show  the  exist- 
ence of  a  partnership  at  the  time  they  were 
made  (Park's  Ann.  CJiv.  Code,  ff  3155,  3158; 
Pursley  v.  Ramsey,  31  Ga.  403;  Chaffee,  St 
Amand  &  Croft  v.  Rentfroe  ft  Brother,  32  Oa. 
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477 ;  Flesbman  &  Co.  y.  Collier,  47  Ga.  263  (2) ; 
Gary  y.  Simpson,  16  Ga.  App.  280  [3],  283,  82 
S.  B.  918),  and  a  partnership  once  proved  is 
presumed  to  continue  nntil  proof  of  its  ter- 
mination (Pursley  v.  Bamsey,  supra ;  16  Cyc. 
1063). 

Consequently,  our  Judgment  is  tliat  the 
able  trial  judge  erred  in  rejecting  the  prof- 
jtered  testimony  discussed  above,  and  in 
thereafter  directing  a  verdict  for  the  defend- 
ants. Moreover,  even  if  the  rejected  testi- 
mony had  been  legally  inadmissible,  the  court 
was  (there  being  no  evidence  introduced  In 
behalf  of  the  defendants)  without  authority 
to  direct  a  verdict  against  the  plaintiff  on  the 
theory  that  it  had  not  made  out  a  prima 
facie  case,  since  it  has  been  repeatedly  held 
that,  if  the  evidence  fails  to  support  the  alle- 
gations of  the  petition,  the  trial  court,  though 
possessing  the  right  to  grant  a  nonsuit  when 
the  plaintiff  rests,  has  no  power  to  direct  a 
verdict  for  the  defendants.  Hanson  v.  Craw- 
ley, 61  Ga.  529;  Mills  v.  W.  &  A.  R.  R.  Co.,  83 
Ga.  441,  10  8.  E.  113.  However,  had  the  di- 
rection of  a  verdict  been  the  only  error  in  the 
trial  of  this  case,  the  Judgment  of  the  lower 
court  would  be  affirmed,  on  the  condition  that 
the  verdict  directed  be  vacated  and  a  Judg- 
ment of  nonsuit  entered.  Guest  v.  Tyner,  141 
Ga.  402,  81  S.  E.  125  (b). 

The  other  assignments  of  error,  all  of 
which  complain  of  the  exclusion  of  certain 
testimony,  are  without  substantial  merit,  or 
the  alleged  errors  are  not  lilcely  to  recur  on 
another  triaL 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(2S  Ga.  App.  549) 

liB  SUEUR  V.  CRAWFORD.    (No.  9918.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

April  le,  1919.) 

(8yUaJm9  hy  the  Caurt.) 

CONTBAOTS      ^SS>337(l)--COKFLAINT^SUTFI- 
OIENGT. 

The  petition  failed  to  set  out  a  cause  of  ac- 
tion, and  the  court  did  not  err  in  sustaining  the 
general  demurrer  thereto. 

Error  from  Superior  Court,  Pike  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  W.  A.  Le  Sueur  against  J.  T. 
Crawford.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  A.  Le  Sueur,  as  transferee  of  Mrs. 
Francis  Amanda  Fitts,  brought  suit  against 
J.  T.  Crawford  in  the  superior  court  of  Pike 
county,  for  $300,  based  upon  the  following 
contract : 


-Jan.  13,  1914. 

"Georgia,  Pike  County.  As  soon  as  the  mat* 
ter  between  M.  B.  Fitts  and  the  Bamesville 
Bank,  amounting  to  $276.00  now  due  them  by 
M.  B.  Witta  as  indorser  for  Robert  Nelson,  is 
adjudicated  through  the  courts,  I  promise  to  pay 
Mrs.  Francis  Amanda  Fitts  three  handred  dol- 
lars, provided  said  courts  decide  the  question 
in  favor  of  said  Mrs.  Francis  Amanda  Fitts, 
otherwise,  should  the  courts  decide  this  prop- 
erty of  a  certain  farm  located  in  the  Seventh 
district  of  said  county  subject  to  the.  above  de- 
scribed indebtedness  of  M.  B.  Fitts,  then  I 
agree  that' the  said  maker  of  this  paper  is  au- 
thorized to  settle  for  the  amount  of  the  claim 
with  the  Bamesville  Bank,  and  I  also  agree 
to  deliver  this  paper  without  value  received  to 
the  said  maker.  Three  hundred  dollars  so  held 
and  due  la  the  balance  of  purchase  price  to  be 
paid  as  above  indicated. 

"J.  T.  Crawford.      [L.  S.] 

'•Witness:  I*.  C.  Tyus,  N.  P. 

'This  note  payable  to  W.  A.  Le  Sueur. 

"Mrs.  Francis  Amanda  Fitts. 

"Jan.  81,  1914." 

The  petition  alleged  that  this  contract  was 
given  to  Mrs.  Francis  Amanda  Fitts  for  the 
balance  of  the  purchase  money  due  her  by  the 
said  J.  T.  Crawford  for  ascertain  tract  of  land 
sold  and  conveyed  under  a  warranty  deed  by 
Mrs.  Fitts  to  the  defendant;  that  this  land 
was  levied  on  as  the  property  of  her  husband, 
M.  B.  Fitts,  under  a  fl.  fa.  against  him  in 
favor  of  the  Bamesville  Bank,  and  a  claim 
was  inter;oosed  by  the  said  Crawford ;  that  at 
the  April  term,  1916,  of  the  superior  court  of 
said  county,  Crawford  coUuded  with  the 
Bamesville  Bank  and  consented  that  the  land 
should  be  found  subject  to  the  fi.  fa.,  and  he 
now  refuses  to  pay  the  amount  due  for  the 
purchase  price  of  the  land;  that  Mrs.  Fitts 
had  no  notice  of  this  trial,  and  that  the  ver- 
dict finding  the  property  subject  was  fraud- 
ulent and  void  as  to  her  and  the  plaintiff. 
By  amendment  it  was  alleged  that  M.  B. 
Fitts  had  no  title  to  or  interest  in  the  land» 
and  had  never  had  any;  that  after  it  had 
been  levied  on  under  the  fl.  fa.  and  the  claim 
had  be^n  interposed  by  Oawford,  it  was  un- 
derstood between  the  said  Mrs.  Fitts,  the 
bank,  and  Crawford  that  Mrs.  Fitts  was  to 
be  notified  when  the  claim  case  was  to  be 
tried,  in  order  that  she  might  appear  and  de- 
fend the  title  of  the  land  against  the  execu- 
tion levied  upon  it  in  favor  of  the  bank,  an^ 
that  the  claim  case  was  not  to  be  tried  with- 
out notice  to  her ;  that  notwithstanding  this 
agreement,  and  in  her  absence,  CJrawford, 
although  he  had  a  warranty  deed  to  the  land 
from  her,  fraudulently  conspired  with  the 
bank,  and  consented  that  the  land  might  be 
found  subject  to  the  fi.  fa.,  and  that  the  bank 
entered  into  a  written  obligation  to  refund  to 
him  $300  in  the  event  the  land  should  not  be 
found  subject.  The  plaintiff  prayed  in  the 
amendment  that  the  Bamesville  Bank  be 
made  a  pa^y  to  the  case,  and  be  served  with 


^s»For  oUier  cases  see  same  topic  snd  KBT-NUMBER  in  all  Ke7-Numbered  Disests  and  Indexes 


Gfu) 


OOX  V.  BARTON  A  POWELIj 


47 


a  copy  of  the  orlgiiial  petition  and  the 
amendment,  and  that  the  bank  and  the  de- 
foidant  be  leqnlred  to  show  cause  why  the 
Judgment  finding  the  property  subject  should 
not  be  set  aside  as  fraudulent  and  void.  A 
general  demurrer  to  the  petition  was  sustain- 
ed, and  to  this  ruling  exception  is  taken. 

J.  J.  Garland,  of  Atlanta,  and  E.  F.  Dupree, 
of  Zebulon,  for  plaintiff  in  error. 

Redding  ft  Lester,  of  Bamesville,  for  de- 
fendant in  error. 

JDNKINS,  J.  (after  stating  the  t&cts  as 
above).  Since  by  the  terms  of  the  conditional 
contract  sued  upon  the  defendant  was  not  to 
become  liable  thereon  until  the  pending  claim 
case  invoMng  the  question  as  to  whether  the 
land  was  or  was  not  subject  to  the  indebted- 
ness of  M.  B.  Fitta  to  the  Bamesville  Bank 
had  been  adjudicated  in  favor  of  Mrs.  Fran- 
cis Amanda.  Fitts,  and  the  petition  showing 
upon  its  face  that  a  Judgment  had  been  ren- 
dered adversely  to  her,  the  court  did  not  err 
in  sustaining  the  general  demurrer  and  dis- 
missing the  petition.  6}ven  though  the  Judg- 
ment finding  the  property  subject  should  be 
set  aside  for  fraud,  the  plaintiff  would  not 
thereby  be  entitled  to  maintain  his  present 
suit,  for  the  defendant's  liability  is,  by  the 
terms  of  the  contract  itself,  made  subject  to 
the  final  adjudication  of  this  question,  and 
the  setting  aside  of  the  former  Judgment 
would  leave  that  matter  undetermined. 

Judgment  affirmed. 

WADBy  a  J.,  and  LUKB,  J.,  concur. 


(23  Oa.  App.  578) 

PRICE  V.  COCKE.     (No,  0092.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

April  17.  1919.) 

(Bylldbus  by  the  Court) 

Bboksbb   ^s»82(1)  —  Actions  fob  Ooioob- 
Slows— Petitions— SuFFiciENOY. 

Where  a  suit  for  a  oommiasion  on  a  sale  of 
land  is  based  upon  a  contract  authorizing  the 
plaintiif  to  sell  the  land  for  the  defendant  for 
a  fixed  price  per  acre  within  a  specified  time^ 
and  it  does  not  appear  from  the  petition  that 
the  plaintifF  procured  a  purchaser  ready,  able, 
and  willing  to  buy  at  the  price  stipulated,  or 
that  during  the  life  of  the  contract  there  was 
such  interferoice  on  the  part  of  the  defendant  as 
to  prevent  a  sale  of  the  property,  or  any  secret 
agreement,  collusion,  or  mutual  understanding 
between  the  defendant  and  the  prospective  buy- 
er, while  negotiations  were  pending,  to  delay 
the  consummation  of  the  trade  until  after  the 
esplration  of  ^e  contract,  the  petition  is  sub- 


ject to  general  demurrer,  even  though  it  be  al- 
leged that  immediately  after  the  expiration  of 
the  contract,  time  being  of  the  essence,  the 
defendant  sold  the  property  to  one  who  had  been 
negotiating  with  the  plaintifC  The  trial  judge 
in  this  case  therefore  did  not  err  in  dismissing 
the  suit  on  demurrer.  See  Civil  Code  of  1910, 
f  3587 ;  Morris  v.  Jackson,  9  6a.  App.  848,  .72 
S.  B.  444;  Emery  v.  Atlanta  Real  Estate  Ex- 
change, 88  Oa.  821,  14  S.  EL  556;  Humphries 
&  Jackson  v.  Smith,  5  Ga.  App.  340,  342,  63 
S.  E.  248 ;  Case  Threshing  Mach.  <>>.  v.  Binns, 
23  6a.  App.  46,  97  S.  E.  443  (3). 

Error  from  City  Court  of  Dawson ;  M.  O. 
Edwards,  Judge. 

Action  by  Goode  Price  against  Minnie 
Cocke.  Plainti£F*s  suit  was  dismissed  on  de- 
murrer, and  he  brings  error.    Affirmed. 

Yeohians  &  Wilkinson,  of  Dawson,  and  W. 
G.  Martin,  of  Albany,  for  plaintiflT  in  error. 

Parks  &  parks,  of  Dawson,  for  defendant 
in  error. 

WADE,  C  J.    Judgment  afilrmed, 

JENKINS  and  LUKB,  JJ.,  concur* 


(2S  Ga.  App.  SrS) 
COX  V.  BARTON  &  POWELL.    (No.  10280.) 

(Court  of  Appeals  of  Ceorgia,  Division  No.  1. 

AprU  16,  1919.) 

(SyUahuM  &y  the  Court,) 
APPSAIi  AHD  EBBOa  «s»l078(l)— AasiosiOBNTa 

OF   ESbBOB— ABANOONKENT---SumCIXITOT   OF 
EvinENOK. 

Assignments  of  error  not  urged  in  the  brief 
of  the  plaintiif  in  error  will  be  treated  as  aban- 
doned. The  evidence  in  this  case,  though  con- 
flicting, was  sufficient  to  authorize  the  verdict 
The  finding  of  the  jury  having  the  approval  i^ 
the  able  trial  judge,  and  there  being  no  error 
of  law  in  the  trial,  insisted  upon  here»  tiie  judg- 
ment overruling  the  motion  for  a  new  trial  is 
affirmed. 

Error  from  City  Court  ot  Valdosta ;  J.  6. 
Cranford,  Judge. 

Proceedings  between  Rebecca  Coz  and  Bar- 
ton &  Powell.  Judgment  for  Barton  &  Powell, 
and  Rebecca  Coz  brings  error.    Affirmed. 

A.  T.  Woodward  and  Whitaker  &  Dukes, 
all  of  Valdosta,  for  plaintiff  in  error. 

James  M.  Johnson,  of  Valdosta,  for  de- 
fendants in  error. 

LUKE,  J.    Judgment  affirmed. 

WADB^  a  J.,  and  JENKINS,  J.,  concur; 
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(28  Oa.  App.  GS2) 

WIIiLIAMS  ▼.  CBNTRAIi  OP  GEORGIA 
RY.  CO.     (No.  9923.) 

(C!oart  of  Appeals  of  Georgia,  Diyudon  No.  1. 

April  16,  1919.) 

(SyHahua  by  the  Court,) 

Masteb  and  Sebvant  «=»217(3)--Injt7bt  to 
Sebvant— Assumption  of  Risk  — Knowl- 
edge BT  Sebvant  of  Defect. 

Even  if  the  allegations  of  the  petition  as 
finally  amended  be  construed  most  strongly  in 
favor  of  the  plaintiff  (and  not  against  him  as 
the  law  requires),  the  court  did  not  err  in  dis- 
missing it  on  demurrer,  for  it  afiSrmatively 
appears  therefrom  that,  although  the  defend- 
ant, his  master,  may  have  been  guilty  of  negli- 
gence in  furnishing  him  defective  instrumentali- 
ties with  which  to  work,  his  opportunities  to 
discover  their  defective  condition  were  equal, 
if  not  superior,  to  those  of  the  master,  sinoe 
the  defects  were  patent  to  superficial  observa- 
tion and  were  in  fact  observed  by  him  before 
he  was  injured,  Butler  v.  Atlanta  Buggy  Co., 
10  Ga.  App.  175,  78  S.  E.  25 ;  Kilgo  v.  Rome 
Soil  Pipe  Mfg.  Co.,  16  Ga.  App.  737,  86  S.  E. 
82  (4),  and  cases  cited.  Moreover,  the  allcga- 
tionlT  show,  as  a  matter  of  law,  that  his  injury 
was  the  consequence  of  his  own  negligen(%, 
coupled  with  the  operation  of  a  natural  law, 
the  effect  of  which  he  could  estimate  as  well  as 
{he  master.  Williams  v.  Atlantic  Coast  Line  R 
Co.,  18  Ga.  App.  117,  89  S.  E.  158,  and  cases 
cited. 

Error  from  City  Ck)urt  of  Macon ;  Dii  Pont 
Guerry,  Judge. 

Action  by  J.  E.  WlllianiB  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Afllrmed. 

Charles  Akerman,  of  Macon,  and  Atkinson 
&  Bom,  of  Atlanta,  for  plaintiff  in  error. 

R.  C.  Jordan,  of  Macon,  for  defendant  in 
error. 

WADE,  O.  J.    Judgment  aflSrmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Oa.  App.  S74) 

PHILLIPS-JONES   CO.    v.   BLACKSTOCK, 
HALE  &  MORGAN.    (No.  9928.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  17,  1919.) 

(ByUahu9  "by  the  OourtJ 
Sales   ^=»177,  343,  344,  369  —  Bbeaoh  of 

CONTBACt— REMEDIeIS    OF    SeLLBB. 

"When  a  contract  for  the  sale  of  goods  is 
still  executory  on  both  sides,  notice  by  the  pur- 
chaser to  the  seller  that  he  will  not  accept  and 
pay  for  the  goods  amounts  to  a  breach  of  the 
contract.  Thereafter  the  seller  cannot  deliver 
the  goods  to  a  common  carrier,  consigned  to 


the  buyer,  and,  having  done  ao,  treat  the  con- 
tract as  executed  on  his  part,  by  suing  the 
buyer  for  the  purchase  price  of  goods  sold  and 
delivered."  Rounsaville  v.  Leonard  Mfg.  Co., 
127  Ga.  735,  56  S.  E.  1030  (4).  But  his  reme- 
dy is  an  action  to  recover  damages  for  a  breach 
of  the  contract,  or  one  of  the  remedies  pointed 
out  in  section  4131  of  the  Civil  Ck>de  of  1910. 
Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga.  140, 
42  S.  E.  378,  59  L.  R.  A.  122,  94  Am.  St.  Rep. 
112 ; '  Blackstock  v.  Phillips-Jones  Co.,  21  Ga. 
App.  774,  95  S.  B.  265. 

Error  from  Superior  Conrt,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  the  Phillips-Jones  (Company 
against  Blackstock,  Hale  ft  Morgan.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

This  is  the  second  time  this  case  has  been 
before  this  court  See  Blackstock  v.  Phil- 
lips-Jones  Co.,  21  Ga.  App.  774,  95  S.  E.  265. 
It  was  a  suit  on  account  for  the'  price  of  cer- 
tain shirts  sold  by  the  plaintiff,  Philllpa- 
Jones  Company,  to  the  defendants.  Black- 
stock,  Hale  &  Morgan.  The  first  trial  re- 
sulted In  a  verdict  for  the  plaintiff,  and  the 
Judgment  in  refusing  to  grant  a  new  trial 
was  reversed  by  this  court  upon  the  ground 
that  there  was  no  evidence  to  support  the 
allegation  of  the  plaintiff's  petition  to  the 
effect  that,  after  the  refusal  of  the  defend- 
ants to  accept  the  goods,  they  '^stored  same 
as  the  property  of  defendants,  and  same  are 
now  stored  as  the  property  of  defendants, 
and  petitioners  bring  this  suit  and  pray 
Judgment  for  the  purchase  price  with  inter- 
est," etc.  Upon  the  second  trial,  the  plain- 
tiff, in  an  effort  to  meet  this  ruling,  intro- 
duced testimony  from  Phillips,  a  director 
and  the  general  manager  of  the  plaintiff, 
that— 

"The  articles  sued  for  are  stored  at  present 
In  our  factory,  829  East  134t&  street.  New  York 
City,  •  •  ♦  and  are  stored  there  because 
they  were  refused  by  Blackstock,  Hale  ft  Mor- 
gan, and  are  being  held  subject  to  the  decision 
in  this  case.  Since  the  commencement  of  this 
suit  they  have  been  stored.  Some  of  the  goods 
were  lost  in  transit,  while  being  brought  back. 
A  claim  is  pending  with  the  railroad  company. 
•  *  *  fj^e  shirts  were  shipped  as  instructed. 
They  were  refused  at  destination,  and  were  then 
stored  with  the  Morrow  Transfer  &  Storage 
Company,  at  Atlanta,  Ga.,  and  they  w^e  then 
ordered  back  from  them  to  our  factory.  *  •  • 
They  were  shipped  back  by  the  storagei  company 
in  Atlanta,  Ga.,  on  the  21st  day  of  November, 
1914"— which  was  two  days  prior  to  the  filing 
of  the  suit.*' 

At  the  conclusion  of  the  plaintifl!*s  testi- 
mony, the  court  granted  a  nonsuit,  and  the 
plaintiff  excepted. 

Mayson  &  Johnson,  of  Atlanta,  for  plain- 
tiff in  error. 

Jos.  W.  &  Jno.  D.  Humphries,  of  Atlanta, 
for  defendants  in  error. 
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JENKINS,  J.  (after  Btating  the  facts  as 
above).  It  is  contended  by  counsel  for  the 
plaintiff  that  this  additional  testimony  ad- 
duced upon  the  second  trial  entitles  the 
plaintiff  to  recover  under  section  4181  of  the 
avil  Ck)de  (1910),  which  provides  that— 

"If  a  purchaser  refuses  to  take  and  pay  for 
goods  bought,  the  seller  may  •  *  *  store  or 
retain  the  property  for  the  vendee  and  sue  him 
for  the  entire  price." 

With  this  contention,  however,  we  can- 
not agree.  As  stated  in  the  former  decision 
in  this  case: 

"It  is  undisputed  that  (as  shown  by  the  tes- 
timony of  Phillips,  a  director  and  the  general 
manager  of  the  plaintiff)  the  defendants  coun- 
termanded the  order  for  the  shirts  several 
months  prior  to  ti^e  delivery  to  the  carrier. 
Phillips  admitted  receiving  a  letter  from  the 
defendants  on  October  24,  1913,  canceling  the 
order,  and  a  letter  from  them  on  November  28, 
1913,  again  canceling  the  order,  and  notifying 
the  plaintiff  that  they  would  not  accept  the 
goods.  The  goods  were  delivered  to  the  car- 
rier, as  alleged  in  the  petition,  on  April  30, 
1914." 

The  evidence  farther  shows  that  after  the 
f^ure  of  the  defendants  to  accept  the  goods 
upon  arrival,  at  destinati<Mi,  and  prior  to 
the  bringing  of  this  suit,  the  plaintiff  order- 
ed their  return,  and  a  portion  of  the  goods 
were  lost  in  transit;  and,  while  the  witness 
testifies  that  the  goods  ordered  by  the  de- 
fendants are  now  stored  at  the  plaintiff's 
factory,  his  testimony  farther  shows  that 
this  is  not  true  as  to  all  of  them,  and  fails 
to  disclose  what  portion  of  them  Is  thus  ac- 
tually held.  The  evidence  thus  fails  to 
prove  the  case  as  laid,  in  that  it  shows  that 
at  least  a  portion  of  the  goods  as  ordered 
is  not  now,  and  was  not  at  the  time  the  suit 
was  instituted,  stored  for  the  vendee.  In 
our  opinion,  the  evidence  brings  this  case 
squarely,  within  the  rule  announced  by  the 
Supreme  Ck)urt  in  Bounsavllle  v.  Leonard 
Mfg.  Co.,  127  6a.  735,  56  S.  E.  1030.  Here, 
as  in  that  case,  the  plaintifC  failed  to  pur- 
sue the  remedy  on  which  he  attempts  to  re- 
ly, as  provided  by  section  4131  of  the  Civil 
Code,  supra. 

In  the  instant  case,  the  vendor  originally 
undertook,  not  to  store  the  goods  for  the 


defendants,  but  to  deliver  them  to  the  de- 
fendants, and  in  attempting  to  make  the  un- 
authorized delivery  a  portion  of  the  goods 
was  lost.  The  delivery  of  the  original  shiih 
ment  to  the  common  carrier  being  unauthoi^ 
Ized,  it  did  not  amount  to  a  delivery  to  th«« 
vendees;  and  since  the  requirement  of  sec- 
tion 4131  relative  to  the  storage  of  goods  by 
the  vendor,  under  which  the  claim  is  baseO^ 
has  not  under  any  possible  theory  or  con> 
tention  been  complied  with,  the  court  did  not 
err  in  granting  a  nonsuit. 
Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Qa.  App.  567) 
HARVEY  V.  LEWIS.     (No.  10070.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  16,  1919.) 

(Syllahus  ly  the  Court.) 

OONTINUANGS   ^SS>7,    46(5)    ^    DlSCBETIOIT    OF 
COXTBT— NE0K88ITT   OF.  SbOWIKO  DUE   DiU- 

esNcx. 
Motions  for  continuance  of  cases  are  ad- 
dressed to  the  sound  legal  discretion  of  the 
court,  and  the  party  making  such  a  motion  must 
show  that  he  has  used  due  diligence.  Civil  Code 
1910,  §§  5721-6724.  In  this  case  the  trial  judge 
did  not  abuse  this  discretion.  See  Blackwell  v. 
Jennings,  128  Ga.  264,  57  S.  E.  484  (1).  For 
no  reason  assigned  did  the  court, err  in  over- 
ruling the  motion  to  continue  the  case  or  in  over- 
ruling the  motion  for  a  new  trial. 

Error  from  Superior  C^ourt,  Evans  County; 
W^  W.  Sh€t];9ard,  Judge. 

Proceedings  between  P.  N.  Harvey  and  W. 
H.  Lewis.  A  continuance  was  refused  and  a 
new  trial  denied,  and  P.  N.  Uarvey  brings 
error.    Affirmed. 

J.  J.  E.  Anderson,  of  Statesboro,  and  S. 
T.  Brewton,  of  Claxton,  for  plaintiff  in  error. 

J.  Sazton  Daniel,  of  Claxton,  for  defendant 
in  error. 

LUKE,  J;     Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 
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(2S  Oa.  App.  6S7) 

MAUIiDIN  ▼.  STATE.    (No.  10220.) 

(Court  of  Appeals  of  Georgia,  Diyision  No*  2. 

April  12,  1919.     Rehearing  Denied 

AprU  22,  1919.) 

(Syllabut  hy  the  Court.) 
1.  Cbiminal  Law  *=>778(4)— In8tbuction&— 

SUFFICIENOT— PbESUMPTION    OF   INNOCENCE. 

In  the  motion  for  a  new  trial  in  this  case 
it  is  insisted  that  "the  court  failed  to  instruct 
the  jury,  in  his  charge,  that  the  defendant  en- 
ters upon  his  trial  with  the  presumption  of 
innocence  in  his  favor,  and  that  this  presump- 
tion remains  with  him,  in  the  nature  of  evi- 
dence, until  rebutted  by  proof  satisfying  the 
jury  of  his  guilt  to  the  exdusion  of  a  reasona- 
ble doubt."  The  court  did  charge  the  jury  that 
'^Clarence  Mauldin  pleads  not  guilty,  and  that 
puts  upon  the  state  the  burden  of  proving  his 
guilt,  and  satisfying  your  judgments  beyond  a 
reasonable  doubt  that  he  is  guilty  of  this  charge, 
in  order  to  overcome  the  presumption  that  he 
is  innocent,  before  you  could  find  a  verdict  of 
guilty.  *  *  *  If  you  have  a  reasonable  doubt 
about  any  material  evidence,  as  stated  to  you, 
a  doubt  which  leaves  your  minds  unsettled  and 
unsatisfied,  and  you  would  not  be  willing  to  act 
upon  in  the  most  serious  concerns  of  life  which 
affected  you  personally,  you  will  find  him  not 
guilty.  *  *  *  If  you  have  a  reasonable  doubt 
growing  out  of  the  evidence,  the  defendant's 
statement,  or  want  of  evidence,  you  should  give 
the  defendant  the  benefit  of  that  doubt,  and  the 
form  of  your  verdict  would  be:  *We,  the  jury, 
find  the  defendant,  Charles  Mauldin,  not 
guUty.' "  In  addition  to  the  above  the  court 
told  the  juty  more  than  once  that  before  they 
would  be  authorized  to  convict  the  defendant 
they  must  be  satisfied  of  his  guilt  beyond  a  rea- 
sonable doubt  In  Reddick  v.  State,  U  Ga. 
App.  150,  74  S.  E.  901,  it  is  held:  **It  is  error 
to  fail  to  charge  the  jury  in  a  criminal  case 
substantially  to  the  effect  that  the  defendant 
enters  upon  his  trial  with  the  presumption  of 
innocence  in  his  favor,  and  that  this  presump- 
tion of  innocence  remains  with  him  throughout 
the  trial,  and  until  his  guilt  is  established  by 
proof.*'  In  Thomas  ▼.  State,  129  Ga.  419,  59 
S.  E.  246  (4),  it  is  held:  **An  explicit  and  com- 
prehensive diarge  on  the  subject  of  reasonable 
doubt,  wherein  the  jury  are  instructed  in  ef- 
fect tJiat  if,  after  considering  the  entire  case, 
they  should  have  a  reasonable  doubt  of  the  de- 
fendant's guilt,  it  is  their  duty  to  acquit,  suf- 
ficiently informs  the  jury  that  the  burden  is  on 
the  state  to  prove  the  defendant's  guilt"  In 
view  of  the  above  rulings  there  was  no  merit 
in  this  assignment  of  error.  The  charge  in  the 
instant  case  meets  the  requirements  of  the  law 
as  stated  in  the  Reddick  Case,  supra.  See^ 
also.  Watts  v.  State,  20  Ga.  App.  182,  92  S. 
E.  906  (2);    Pritchett  v.  Sute^  18  Ga.  App. 


737,  90  S.  E.  492;  Webb  ▼.  State,  11  Oa.  App. 
850,  852,  75  S.  E.  SV^  76  S.  E.  990. 

2.  Motion  fob  New  Tbial. 

When  Considered  in  connection  with  the  en- 
tire charge,  there  is  no  error  in  any  of  the 
other  special  grounds  of  the  motion  for  new 
trial. 

3.   SUFFICIENCT  OF  EVIDENCE. 

There  is  evidence  to  support  the  verdict,  and 
the  motion  for  new  trial  was  properly  over- 
ruled. 

Error  from  Superior  Coart,  Fulton  County; 
B.  H.  Hill,  Judge. 

O.  F.  Mauldin  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

H.  A.  Allen  and  W.  I.  Heyward,  botli  of 
Atlanta,  for  plaintiff  In  error. 

John  A.  Boykln,  Sol.  Gen.,  and  E.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

BLOOD  WORTH,  J.   Judgmait  affirmed. 

BBOYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Oa.  App.  640) 
DAVIS  V.  WILUAMS.    (No.  9417.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  16,  1919.) 

(SyUahua  hy  the  Court.) 

Cebtiobabi— Cebtzfioation  of  Questions. 

In  accordance  with  the  answers  made  by  the 
Supreme  Ck>urt  to  the  questions  certified  to  it 
in  this  case  (148  Ga.  765,  98  S.  E.  838),  the 
ruling  of  the  court  below  in  refusing  to  sanc- 
tion the  certiorari  is  sustained. 

Error  from  Sui>erior  Court,  Thomas  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Proceedings  between  F.  A.  Davis  and  G. 
W.  Williams.  Certiorari  was  refused  to  F. 
A.  Davis,  and  lie  brings  error.  Affirmed  in 
accordance  with  the  answers  certified  to  the 
Supreme  Court 

See  148  Cto.  765.  98  S.  E.  338. 

(jlifford  E.  Hay,  of  ThomasvUle,  for  plain- 
tiff in  error. 

J.  U.  Merritt  and  W.  I.  Mdntyre^  both  of 
Thomasville,  for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 
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(23  Qa.  App.  684) 

DANCE  ▼.  CITY  OP  ROME.     (No.  10057.) 

(Court  of  Appeals  of  Georgia,  Division  ^No.  L 

April  17,  1919.) 

(Syllabus  ly  the  Court,) 

MuNiciPAii  Orporations  ^=9845(5)— Rbpaib 
nf  Street— Injury  to  Abtjttiwg  Owner— 
Nboligence— Question  for  Jttrt. 

There  was  no  demnrrer  to  the  petition ;  and. 
there  being  evidence  tending  to  establish  all  its 
material  allegations,  the  case  should  have  been 
submitted  to  a  jury. 

Elrror  from  City  Court  of  Floyd  County; 
W.  J.  Nnnnally,  Judge. 

Action  by  Regina  Dance  against  the  City 
of  Rome.  Verdict  directed  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

J.  W.  Swing  and  Dean  &  Dean,  all  of  Rome, 
for  plaintiff  in  error. 

Max  Meyerhardt,  of  Rome,  for  defendant 
In  error. 

WADE,  C.  J.  Mrs.  Regina  Dance,  as  the 
owner  of  a  house  and  lot  (known  as  No.  4) 
on  the  south  side  of  Blanche  avenue,  about 
15  or  20  yards  from  the  comer  of  South 
Main  street,  which  avenue  now  is  and  has 
been  for  a  number  of  years  one  of  the  streets 
of  tbe  dty  of  Rome,  under  its  control,  super- 
▼iBion,  and  dominion,  brought  suit  against  the 
city  for  damages,  and  in  her  petition  alleged 
that  during  the  year  1915,  South  Main  street 
(which  street  is  between  Blanche  avenue  and 
Glover  street)  was,  due  to  certain  construc- 
tion work,  '*tom  up"  and  in  such  condition 
that  the  traveling  public  were  forced  to  make 
exclusive  use  of  Blanche  avenue  and  Glover 
street  in  going  to  and  from  East  Rome,  and 
that  this  condition  continued  for  a  number  of 
weeks ;  that  during  the  course  of  the  con- 
struction work  on  South  Main  street  the  city 
elevated  the  roadbed  in  front  of  her  house 
and  traveled  over  the  sidewalk,  upon  whicb 
her  property  fronted,  with  its  heavy  wagons, 
and  permitted  other  vehicles  to  do  the  sam^ 
causing  the  sidewalk  to  be  lowered  to  a  level 
with  her  lot;  that  prior  to  the  improvement 
work  on  South  Main  street  there  was  a  ditch 
or  gutter  running  along  the  sidewalk  in  front 
ot  her  house,  amply  sufficient  to  drain  and 
carry  off  all  the  water  that  naturally  flowed 
down  Blanche  avenue,  but  that  the  heavy 
travel  on  said  avenue,  due  to  the  said  work 
on  South  Main  street,  eliminated  her  side- 
-walk,  and  caused  the  ditch  to  fill  up,  whereby 
water,  after  every  hard  rain,  was  forced  over. 
In,  and  iq>on  her  lot,  damaging  her  property 
and  her  family;  that  this  condition  existed 
for  more  than  a  year,  notwithstandihg  she 
liad,  through  her  husband,  repeatedly  re- 
quested the  officers  and  agents  of  the  munici- 
pality to  remedy  the  evils  complained  of; 
tliat  she  suffered  several  attacks  of  malarial 


fever,  caused  by  the  constant  overflow  of  her 
premises  and  the  ponding  of  water  thereon; 
that  the  dty,  having  constructed  the  sidewalk 
and  ditch  in  front  of  her  house,  was  legally 
bound  to  keep  it  in  such  a  condition  as  to 
protect  her  property;  that  the  defendant's 
negligent  and  wrongful  acts  aforesaid  dam- 
aged the  market  value  of  her  property,  as 
well  as  its  rental  value,  and  caused  her  physi- 
cal and  mental  pain  and  suffering;  and  that 
notice  of  the  plaintiff's  claim  for  damages 
was  duly  served  upon  the  dty  before  this 
suit  was  brought  The  defendant  Ifiled  a 
plea  denying  liability  for  the  injuries  com- 
plained of.  The  case  went  to  trial,  and,  at 
the  condusion  of  the  evidence  for  both  sides, 
the  court  directed  a  verdict  for  the  defendant 
To  this  the  plaintiff  excepted. 

The  sole  question  for  adjudication  is  there- 
fore whether  there  was  suffident  proof  of  the 
case  as  made  by  the  pleadings  to  warrant  its 
submission  to  a  Jury.  As  to  the  construction 
by  the  dty  of  the  sidewalk  and  ditches  in 
front  of  her  property  the  plaintiff  testified: 

"That  sidewalk  and  ditch  in  front  of  my  honse 
the  dty  of  Rome  built  and  dng.  They  had  been 
there  for  years.  I  have  been  there  for  18  years, 
and  there  was  a  sldewillk  there  when  I  moved 
there.  That  sidewalk  had  been  maintained  by 
the  dty  of  Rome  all  during  that  time,  from 
the  time  I  first  moved  there  until  now,  and  the 
ditch  in  front  of  my  honse  also." 

The  witness  Coppage  testified: 

"In  19Q1  and  1902  I  worked  for  the  dty  of 
Rome  on  the  streets.  I  was  foreman  of  a  gang 
on  the  street,  a  street  gang.  At  that  time  Mr. 
Hanks  was  mayor,  and  Mr.  Pollock  was  chair- 
man of  the  street  committee,  and  he  saw  me  one 
afternoon  and  told  me  to  take  the  gang  over 
there  on  Blandie  avenue  and  dean  out  those 
ditches— Mr.  Pollock  told  me  that  Mr.  Pol- 
lock's position  with  reference  to  the  dty  at  that 
time  was  that  of  chairman  of  the  street  commit- 
tee of  the  council,  and  I  went  and  opened  those 
ditches  on  both  sides  of  Blanche  avenue.  That 
was  about  1902.  I  put  the  ditches  a  great  deal 
lower  tiian  the  sidewalk,  anfl  built  the  sidewalk 
up  as  I  cut  the  ditches." 

"If  a  municipal  corporation  negligently  con- 
structs a  system  of  sewerage  or  drainage,  or 
negligently  maintains  one  properly  constructed, 
so  as  to  injure  private  dtizens  or  their  proper- 
ty, it  will  be  liable  in  damages  for  the  injury 
thus  occasioned."  Langley  v.  Augusta,  118  Ga. 
590,  598»  45  S.  B.  486,  489  (98  Am.  St  Rep. 
133). 

The  allegation  in  the  petition  that  the  side- 
walk and  ditches  in  front  of  the  plain tifTs 
property  were,  prior  to  the  work  done  on 
South  Main  street,  suffident  to  carry  off  the 
water  whidi  naturally  flowed  down  Blanche 
avenue,  was  supported  by  her  husband's  tes- 
timcmy: 

"Up  to  the  time  the  city  began  to  make  these 
improvements  on  Main  street,  the  condition  of 
those  ditches  on  each  side  of  Blanche  avenue, 
as  to  carrying  off  the  water,  was  that  they  were 
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Isept  cleaned  out,  and  were  tboraughly  equipped 
to  take  ofF  the  water  as  it  ran  down  along 
Blanche  avenue,  going  towards  Silver  creek. 
The  water  has  never  run  out  of  Blanche  avenue 
onto  my  wife's  lot  when  the  ditches  were  clean. 
Those  ditches  had  been  sufficient,  up  until  then, 
to  carry  all  t^e  water  that  came,  except  one 
,time,  about  6  or  8  years  ago.  ♦  •  ♦  After 
those  repairs  on  Main  street  began  was  the  first 
time  it  had  been  wet  under  the  house.  The 
brick  began  to  crumble  under  the  house,  began 
to  sink,  and  the  plastering  cracked  and  tore  our 
paper  off.  The  water  ran  under  the  house,  up 
three-fourths  of  the  way.'' 

The  plaiDtlir  testified: 

For  18  years  ''that  ditch  served  to  keep  the 
water  away  from  me.  As  long  as  tiiey  kept  that 
ditch  open  it  carried  all  that  water  off  down 
Blanche  avenue  towards  Silver  creek.  •  •  * 
The  water  would  not  have  gotten  into  my  lot  if 
the  sidewalk  had  not  been  lowered,  and  the  side- 
walk was  lowered  on  account  ot  the  traffic,  be- 
cause the  East  Rome  bridge  was  closed  up,  and 
that  is  what  caused  the  water  to  get  on  my  lot. 
*  *  *  The  water  would  stay  underneath  the 
house,  and  it  molded  my  carpets  and  mattings, 
and  cracked  my  walls^  and  the  plastering,  in 
plaoea,  fell  off,  and  the  floors  were  warped  also 
on  account  of  this  water.  Those  things  hftd 
never  happened  before  that  time.  Wagons  trav- 
eled over  the  sidewalk— the  general  public  and 
the  city  wagons  traveled  over  it ;  they  did,  too, 
in  filling  up  there  in  the  street,  filling  with 
crushed  rock." 

Capt.  J.  W.  Ewing  testified: 

"I  found  the  sidewalk  in  front  of  her  [the 
plaintiff's]  house  had  been  almost  eliminated. 
The  baseboard  or  plank  upon  which  the  fence 
rests  is  there  to  show  for  itself,  where  it  had 
rotted  down,  how  high  the  dirt  came  up  on  the 
sidewalk.  The  sidewalk,  I  would  say,  was  at 
least  eight  or  nine  inches  higher  before  they 
began  work  on  South  Main  street  than  it  is 
to-day,  or  than  it  was  when  I  brought  this  suit 
[as  attorney  for  the  plaintiff].  The  ditch  or 
gutter  had  all  been  filled  up  at  the  time  this  suit 
was  brought.  It  sloped  from  the  middle  of  the 
street  into  her  lot;  that  is,  the  middle  of  the 
street  was  then  higher  than  her  lot  in  front  of 
her  house.  The  ditch  had  been  filled  up,  and 
there  was  a  slope  into  her  lot,  across  from  the 
middle  of  the  street  •  •  •  The  whole  trou- 
ble, I  want  to  state,  is  that— the  elimination  of 
that  sidewalk.  If  that  sidewalk  had  not  been 
disturbed,  the  water  would  not  have  gotten  over 
it.  Even  if  the  ditch  had  been  filled  up,  if  that 
sidewalk  had  been  left  as  it  was,  the  water  was 
bound  to  have  gone  on  down  Blanche  avenue  to 
Silver  creek.  X  know  what  reduced  that  side- 
walk. I  saw  it,  saw  the  heavy  wagons  going 
over  it,  with  iron  rims  on  the  wheels,  and  it 
would  pick  up  the  dirt  off  the  sidewalk  and 
carry  it  off.  Travel  was  congested  at  that  time. 
The  East  Rome  bridge  was  down.  «  *  *  They 
didn't  travel  Main  street,  because  they  could 
not  get  along  there.  I  have  been  there,  had 
trouble  getting  along  there  on  foot,  it  was  so 
filled  up  with  wagons,  repair  wagons  for  the 
city  or  county.  They  were  repairing  Main  street 
and  putting  down  rock  in  the  middle  of  the 
street.    The  city  of  Rome  was  doing  the  work." 


The  witnesses  W.  A.  Dance,  bis  wife,  W.  T. 
Andrews,  and  J.  W.  Ewing  all  testified  that 
the  market  value  of  the  plaintifTs  property 
had  been  diminished  one-half  or  more  by 
reason  of  the  elimination  of  the  sidewalk  and 
ditch  in  front  of  her  house.  There  was  also 
evidence  from  the  plaintiff  to  the  effect  that 
the  rental  value  of  her  property  had  diminish- 
ed about  one-half.  She  testified  also  that 
prior  to  the  flooding  of  her  property  with 
water  there  were  practically  no  mosquitoes 
about  the  premises,  and  she  had  never  been 
sick  with  malaria  or  other  disease.  Dr. 
Wicker  testified  that  malaria  was  caused  by 
a  mosquito  bite ;  that  persons  living  near  the 
breeding  places  of  mosquitoes  were  more 
likely  to  become  inoculated  with  malarial 
poison,  that  he  had  known  the  plaintiff  for 
a  number  of  years,  and  that  she  had  never 
been  side  prior  to  the  time  she  had  malaria, 
and  that  he  attributed  her  malarial  attack  to 
p<^9on  from  mosquito  bites. 

As  to  whether  the  city  had  notice  of  the 
defective  condition  of  the  sidewalk  and  the 
ditch  in  front  of  his  wife's  house.  Dance  tes- 
tified: 

"When  that  gutter  got  filled  up,  and  with  the 
view  of  having  it  deaned  out,  I  went  to  Mr. 
Gammon,  after  the  construction  was  over  with, 
went  to  him,  and  asked  him — he  was  our  head 
commissioner  then.  (Admitted  by  defendant 
that  Gammon  was  chief  commissioner  of  the 
city  at  that  time.)  I  went  to  him  and  complain- 
ed about  it,  and  he  said  he  would  have  some 
men  to  dean  it  out.  I  explained  the  condition 
and  what  caused  it,  told  him  they  had  made  a 
road  out  of  my  sidewalk,  and  that  the  sidewalk 
was  lower  than  the  street,  and  the  ditch  that 
they  had  there  was  filled  up,  and  that  I  wished 
he  would  go  there  and  throw  the  dirt  out  of  the 
ditch  onto  tiie  sidewalk  and  raise  it  up,  and  told 
him  the  water  was  damaging  me,  and  he  said.  *I 
will  have  it  done  to-morrow.'  I  don't  remember 
the  date  when  I  told  him  this,  but  Immediately 
after  they  finished  up  so  that  Main  street  could 
be  travded.  Two  or  three  days  passed,  and  no- 
body came,  and  I  went  to  him  again,  and  he 
said,  *I  will  send  Mr.  Booz  out  there.'  No  one 
came,  though,  and  I  went  back  to  him,  and  this 
time  he  says,  'I  will  have  a  man  out  there  to- 
morrow;' says,  'I  have  been  pushed  up  so  I  have 
not  had  a  chance  to  do  anything.'  I  waited  two 
or  three  days  on  him,  and  there  was  still  noth- 
ing doing,  and  I  went  to  the  waterworks  hunt- 
ing for  Mr.  Booz,  but  I  could  not  find  him,  and 
I  left  a  notice  there  with  the  waterworks'  man 
where  Mr.  Booz  had  his  office,  and  he  made  a 
minute  of  it  and  put  it  on  Mr.  Booz's  desk,  and 
I  left  three  notices  there  for  him  to  have  it  clean- 
ed out,  and  then  I  went  back  to  Mr.  Gammon, 
and  it  hadn't  been  deaned  out  then.  •  •  • 
Went  there  four  times  to  see  him  personally, 
and  then  I  went  there  and  left  the  notices." 

The  contention  that  the  sidewalk  in  front 
of  the  plaintiff's  property  was  lo^'ered  by  the 
public  traveling  o<ver  the  sidewalk,  and  that 
therefore  the  city  was  not  liable,  is  without 
merit.  If  this  contention  were  legally  sound, 
it  would  be  irreconcilable  with  the  well-set- 
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tied  principle  that  It  Is  the  duty  of  a  monld* 
pality  to  maintain  its  streets  and  sewerage 
systems  and  keep  them  in  repair  so  as  to  pre- 
vent damage  to  owners  of  abutting  property, 
provided,  of  course,  the  municipality  has  no- 
tice or  reasonable  opportunity  or  time  in 
which  to  acquire  notice  of  the  defective  con- 
dition. Langley  v.  Augustn,  supra;  Mas- 
sengale  y.  Atlanta,  113  Ga.  966,  39  S.  E.  578; 
Mayor,  etc.,  of  Brunswick  v.  Tucker,  103  Oa. 
233,  29  S.  B.  701  (1);  City  of  Atlanta  v.  Trus- 
sell,  21  Oa.  App.  340,  345,  M  S.  EL  649. 

There  being  no  demurrer  to  the  petition, 
and  the  evidence  above  narrated  having  tend- 
ed to  prove  all  the  material  allegations  there- 
of, the  trial  Judge  erred  in  directing  a  verdict 
for  tlie  defendant 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  56S) 

SANDERS   V.   ALEXANDER.     (No.    10024.) 

(Court  of  Appeals  of  (Georgia,  Division  Now  1. 

April  16»  1919.) 

(Syllabus  by  the  CourU) 

JUBT  ^=3»25(8)  —  Demand  fob  Jubt  Tbial  — 
SuincnENCT— Rules  of  Gottbt. 

Judgment  was  rendered  by  a  judge  of  the 
municipal  court  of  Atlanta  against  the  defendant 
in  a  suit  on  a  promissory  note.  The  suit  was 
entered  on  the  calendar  of  cases  in  which  no 
demand  for  a  jury  trial  had  been  entered,  and, 
upon  being  reached  in  its  order  on  that  calendar, 
was  disposed  of  by  the  judge  in  the  absence  of 
the  defendant  and  his  counsel.  The  defendant 
alleged  in  his  petition  for  certiorari  that  he 
had  at  the  proper  time  legally  entered  his  writ- 
ten demand  for  a  jury ;  but  the  judge  of  the  > 
superior  court  overruled  the  certiorari,  on  the 
ground  that  it  did  not  appear  that  a  demand 
for  a  trial  by  jury  had  been  legally  made.  The 
judge  of  the  municipal  court,  in  his  answer  to 
the  certiorari,  made  the  following  statement: 
'lie  rules  of  the  municipal  court  of  Atlanta 
require  either  party  to  the  case  desiring  a  jury 
trial  to  demand  same  on  a  form  for  demanding 
a  trial  by  jury,  supplied  by  the  clerk,  and  the 
form  supplied  by  the  derk  an^  in  force  under 
the  rule  of  court  at  the  time  this  defendant  filed 
him  answer  and  appearance,  on  March  6,  1918, 
was  upon  a  pink  card  or  sheet  of  paper,  one  of 
the  blanks  or  cards  being  hereto  attached  and 
marked  Exhibit  A.  This  card  is  required ;  oth- 
erwise the  derk  of  the  court  and  the  judge 
trying  the  case  is  liable  to  overlook  the  demand, 


if  made  on  some  other  blank  than  the  one  fur- 
nished, and  the  card  so  furnished  is  conspicuous 
on  account  of  its  color,  and  is  used  for  this  rea- 
son, in  order  that  no  demand  for  jury  trial  may 
be  overlooked.  The  card  used  by  attorney  for 
defendant,  now  petitioner  in  certiorari,  is  what 
is  known  in  the  municipal  court  as  the  'appear- 
ance card,'  and  is  used  simply  for  this  purpose, 
and  is  not  intended  by  the  court  to  be  used  other 
than  as  an  appearance  card."  He  attaches  as 
a  part  of  his  answer  an  identical  copy  of  the 
"appearance  card,"  referred  to  by  him  and  used 
by  the  attorney  for  the  defendant  in  entering  his 
demand.  This  form  appears  on  its  face  to  have 
been  prepared  and  printed  for  the  double  pur^ 
pose  of  entering  an  appearance  by  attorney  and 
demanding  a  trial  by  jury.  While  badly  filled 
out,  it  appears  from  this  exhibit  that  a  trial 
by  jury  was  in  this  manner,  and  under  the  terms 
of  this  printed  form,  actually  demanded.  It  also 
appears  from  the  judge's  answer  that  such  de- 
mand must  have  been  received  and  accepted  by 
the  derk,  since  an  entry  of  sudi  a  demand  was 
actually  entered  and  dated  on  the  court's  docket. 
BM: 

Assuming  that  the  rale  of  court  referred  to 
by  the  trial  judge  in  liis  answer,  to  the  effect 
that  either  party  to  the  case  desiring. a  jury 
trial  is  required  to  ^'demand  same  on  a  form 
for  demanding  a  trial  by  jury,  supplied  by  the 
derk,"  could,  under  the  authority  of  the  act 
creating  the  court,  be  held  to  be  reasonable  and 
binding,  still,  since  there  is  nothing  in  the  record 
going  to  show  that  the  derk  had  formally  and 
legally  prescribed  an  exdusive  form  for  such  a 
demand  otJier  than  such  as  is  actually  con- 
tained in  the  printed  form  furnished  16  the  de- 
fendant and  used  by  him  in  this  case,  and  since 
such  a  demand  appears  to  have  been  actually 
oontained  therein,  and  to  have  been  received  and 
accepted  by  the  derk,  and  noted  by  him  upon  the 
court's  docket,  the  judge  of  the  superior  court 
erred  in  overruling  ^e  certiorari,  on  the  ground 
that  no  legal  demand  for  jury  trial  had  been 
entered. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Edgar  Alexander  against  J.  M. 
Sanders.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Morris  Macks,  Virgil  Jones,  Samuel  A. 
Massell,  and  J.  M.  Wood,  all  of  Atlanta,  for 
plaintiff  in  error. 

Moore  ft  Pomeroy  and  J.  0.  Savage^  all  of 
Atlanta,  for  defendant  in  error. 

JENKINS,  J.    Judgment  reversed4 
WADBt  C.  J.,  and  LUKE,  J.,  concur. 
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WILUAMS  et  aL  t.  STATE  et  al. 
(No.  10051.) 

(Oonrt  «f  Appeals  of  Georgia,  Division  No.  !• 

AprU  16,  1919.) 

(Syllabus  "by  the  Courts 

Intoxicating  Liquobs  ^=s»250  —  Confisca- 
tion OF  AuToicoBiLB— Sufficiency  of  Evi- 
dence. 
Id  a  statutory  proceeding  to  condemn  or 
confiscate  a  certain  automobile,  alleged  to  have 
been  employed  in  the  illegal  transportation 
of  liquor,  contrary  to  the  provisions  of  section 
20  of  the  act  of  1917  (Acts  Extra.  Sess.  1917, 
p.  16),  all  the  witnesses  testified  that  at  the 
time  of  the  seizure  of  the  car  no  intoxicant  of 
any  kind  was  found  therein.  While  one  witness 
swore  that  at  a  time  previous  to  the  seizure 
there  were  intoxicants  in  "a"  car,  he  swore  fur- 
ther: **I  do  not  know  whether  ikat  car  [hav- 
ing reference  to  the  car  in  litigation]  was  used 
in  hauling  liquor  or  not.  *  *  *  I  can't  swear 
that  thai  car  ever  hauled  any  liquor  or  not." 
Heldy  that  the  entire  evidence  was  legally  in- 
sufficient to  support  a  verdict  finding  the  bar 
subject, .  and  the  judgment  overruling  the  de- 
fendants' motion  for  a  new  trial  must  be  re- 
versed. 

Error  from  Oity  Oourt  of  Quitman;  Wm. 
H.  Long,  Judge. 

Proceeding  by  the  State  of  Georgia  and 
others  against  Mose  Williams  and  others. 
From  a  Terdict  finding  an  automobile  subject 
to  seizure,  because  employed  in  the  illegal 
transportation  of  intoxicating  liquor,  and 
from  the  overruling  of  motion  for  new  trial* 
defendants  bring  error.    Reversed. 

Theo.  Titus,  of  Thomasville,  and  Bennet  & 
Harrell,  of  Quitman,  for  plaintiffs  in  error. 

Jos.  E.  Morris,  Jr.,  and  Branch  &  Snow,  all 
of  Quitman,  for  defendants  in  error. 

FEB  CURIAM.    Judgment  reversed. 


(23  Oa.  App.  662) 

McDONAU>  ▼.  BELL.     (No.  10012.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  16,  1919.) 

(SyUabus  by  the  Oouri,) 

1.  Landlord  and  Tenant  ^=s»209— Subten- 
ant—Election  TO  Treat  as  Tenant. 
A  landlord  may  elect  to  treat  an  underten- 
ant or  lessee  of  his  premises  as  his  own  tenant. 


and,  upon  such  an  affirmative  election  being 
made,  the  continued  occupancy  of  the  premises 
by  the  pndertenant  operates  to  render  him  liable 
to  the  landlord  for  the  rent  subsequently  ac- 
cruing. Hudson  V.  Stewart,  110  Ga.  37,  35  S. 
E.  178;  Fountain  v.  Whitehead,  119  Ga.  241, 
46  S.  E.  104;  McConnell  v.  East  Point  Land 
Co.,  IDO  Ga.  129,  28  S.  E.  80  (1);  Heam  v. 
HufE,  6  Ga.  App.  56,  64  S.  E.  298. 

2.  Estoppel  ^s»68(2)— Judicial  Progeedino 
—Inconsistent  Claim, 

While  it  is  true  that,  "when  a  party  as- 
sumes a  certain  position  in  a  legal  proceeding, 
and  succeeds  in  maintaining  that  position 
through  a  judgment  of  the  court,  or  through  the 
acquiescence  of  the  opposite  liarty  to  his  prej- 
udice, he  will  not  thereafter  be  permitted  to 
assume,  as  to  the  same  subject-matter  and 
against  the  same  adversary,  a  contrary  posi- 
tion" (Ray  V.  Cruce,  21  Ga.  App.  539,  541,  94 
S.  E.  899,  900,  and  cases  there  cited),  this  prin- 
ciple of  law  cannot  be  invoked  in  favor  of  the 
plaintiff  in  the  present  distress  warrant  pro- 
ceeding. Although  the  record  discloses  testi- 
mony to  the  effect  that  in  a  former  proceeding 
instituted  by  the  same  plaintiff  to  evict  the  same 
defendant  as  an  intruder,  and  which  resulted 
in  a  mistrial,  the  defendant  himself  testified 
that  he  had  been  accepted  by  the  owner  as  the 
tenant  of  the  property  now  involved  in  lieu  of 
the  original  tenant,  still,  since  it  appears  that 
the  plaintiff,  by  her  own  testimony  in  the  pres- 
ent distress  warrant  proceeding  has  completely 
negatived  her  right  to  maintain  such  remedy,  by 
repeatedly  and  unequivocally  stating  that  she 
never  at  any  time  accepted  or  recognized  the  de- 
fendant as  her  tenant,  but  that  she  continued  to 
hold  the  original  tenant  liable  under  the  terms 
of  his  agreement,  she  is  bound  by  her  own 
solemn  and  fatal  admissions  thus  made,  despite 
the  testimony  as  to  what  had  been  the  previous 
conduct  and  admissions  of  the  opposite  party. 

Error  from  City  Court  of  Blakely;  R.  H. 
Sheffield,  Judge. 

Distress  warrant  proceedings  by  Emma 
McDonald  against  M.  Bell.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

L.  M.  Bambo  and  A.  H.  Gray,  both  of 
Blakely,  for  plaintiff  in  error. 

A.  li.  Miller,  of  Edison,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 
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(23  Ga.  App.  648) 

PAGE  r.  STATE.    (No.  10826.) 

(C3ourt  of  Appeals  of  Georgia,  Diyision  No.  2. 

AprU  12,  1919.) 

(SyUaluM  hy  the  OowciJ 

1.  CriminaIi  Law  ^=»877  —  Indictment  — 
Joint  and  Several  Indiothbnt. 

Where  an  indictment  against  two  persons 
charges  that  the  said  persons,  naming  them, 
did  "then  and  there  unlawfully  and  with  force 
and  arms  have,  possess,  and  control  certain  alco- 
holic, spirituous,  malt,  and  intoxicating  liquors,*' 
either  one  or  both  of  them  may  be  convicted, 
according  as  the  evidence  may  show  either  one 
or  both  guilty.  Having  and  possessing  intoxi- 
cating liquor  is  not  a  joint  offense,  like  riot,  and 
the  indictment  in  this  case  is  "joint  and  sey- 
eraL" 

2.  C0MPI.AINT. 

When  read  in  the  light  of  the  entire  charge 
of  the  court,  there  is  no  material  error  in  the 
excerpts  of  which  complaint  is  made  in  the  mo- 
tion for  a  new  trial. 

3.  GBnaNAL  Law  <8s>395,  698(1)  —  Adiobsi- 
BiUTT  OF  Evidence  —  Waives  or  Objec- 
tion. 

Even  if  it  was  error  to  allow  a  witness  to 
swear,  **We  had  a  search  warrant  to  search 
Gene  Page's  house  for  liquor,"  the  admission 
of  this  evidence  could  hardly  have  affected  the 
jury  and  caused  them  to  find  a  verdict  of  guilty, 
if  without  this  evidence  they  would  not  have 
done  so.  Moreover,  evidence  obtained  by  an 
illegal  and  unauthorized  search  is  admissible 
against  the  defendant.  .Calhoun  ▼.  State,  144 
Ga.  679,  87  a  E.  898.  In  addition,  this  ground 
of  the  motion  states  that  when  this  testimony 
was  objected  to  there  was  "no  ruling  by  the 
court."  A  failure  to  renew  and  insist  upon  the 
motion  to  reject  the  evidence  will  be  consider- 
ed as  a  waiver  of  the  objection.  IJndsay  7. 
State,  188  Ga.  823,  76  S.  E.  369(7),  and  cases 
dted;  Thurman  v.  State,  14  Ga.  App.  543,  81 
S.  E.  796(2),  and  cases  dted. 

4.  CbikinaIi  Law  ^s»1160  —  Rbvisw->Qubs- 
T10N8  or  Fact. 

While  the  evidence  in  this  case  is  rather 
weak,  this  court  cannot  say  as  a  matter  of 
law  tiiat  the  verdict  is  without  evidence  to  sup- 
port it.  "The  verdict  having  been  approved 
by  the  trial  judge,  under  the  repeated  and 
uniform  rulings  of  this  court  and  of  the  Su- 
preme Court,  a  reviewing  court  is  powerless  to 
interfere.  When  the  verdict  is  apparently  de- 
ddedly  against  the  wdght  of  evidence,  the  trial 
judge  has  a  wide  discretion  as  to  granting  or 
refusing  a  new  trial;  but,  whenever  there  is 
any  evidence,  however  slight,  to  support  a  ver- 
dict which  has  Seen  approved  by  the  trial  judge, 
this  court  is  absolutely  without  authority  to 
control  the  judgment  of  the  trial  court"  Brad- 
ham  V.  State,  21  (3a.  App.  510,  94  S.  B.  618, 
and  dtations. 

Error  from  Superior  Court,  Rabun  County; 
J.  B.  Jones,  Judge. 

Gene  Page  was  convicted  of  violating  the 
prohibition  laws,  and  he  brings  error.  Af« 
firmed. 


W.  S.  Paris  and  Thad  L.  Bynam,  both  of 
Clayton,  for  plaintiff  in  error. 

Robt  McMillan,  of  Glarkesville,  and  Jos. 
G.  Collins,  Sol.  Gen.,  of  Gainesville,  for  ihe 
State. 

BLOODWOBTH,   J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J., 
concur. 


(23  Ga.  App.  547) 
SYKES  ▼.  STATE.     (No.  10309.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1919.) 

(SyJldbui  by  ihe  Oeuri.) 

1.  CBnaNAi.  Law  ^s>393(2),  695(6)  —  Objbo- 
TioN  TO  Evidence  —  INORIMINATIRG  Evi- 
DENCB— Appeal. 
The  defendant  was  convicted  of  carrying 
concealed  weapons.  The  only  ground  of  the  mo- 
tion for  new  trial,  other  than  the  general 
grounds,  complains  that  the  evidence  of  the 
witness  for  the  state  "was  obtained  by  the  un- 
lawful and  illegal  arrest  of  the  defendant  by 
the  witness,  his  person  searched  unlawfully  and 
illegally,  being  forcibly  and  without  the  ccmsent 
and  against  the  will  <^  the  defendant,*'  and  that 
he  was  thereby  compelled  to  furnish  incriminat- 
ing evidence  against  himself,  in  violation  of  the 
Constitution.  In  Calhoun  v.  State,  144  Ga. 
679,  87  S.  E.  893,  it  was  held  that,  "on  the 
trial  of  a  criminal  case,  incriminatory  evidence 
which  was  taken  from  the  person  of  the  accused 
by  one  who  had  illegally  arrested  him,  and  who 
discovered  it  by  search  of  his  person  while  he 
was  under  illegal  arrest,  if  relevant,  is  not  in- 
admissible as  contravening  the  constitutional 
provision  that  'no  person  shall  be  compelled  to 
give  testimony  tending  in  any  manner  to  crim- 
inate himself.' "  Under  that  ruling  the  trial 
judge  did  not  err  in  admitting  the  evidence  com- 
plained of. 

However,  even  if  this  were  error,  this  court 
would  be  under  no  duty  to  consider  the  assign- 
ment of  error  in  this  ground  of  the  motion  for 
new  trial,  for  the  entire  evidence  of  the  witness 
for  the  state  was  set  out  therein,  the  allied 
error  is  the  refusal  to  exclude  the  entire  evi- 
dence, and  a  part  of  the  evidence  quoted  was 
clearly  admissible.  ** 'Where  evidence,  partly 
competent  and  partly  incompetent,  was  offered 
and  objected  to  as  a  whole,  the  illegal  portion 
not  being  specified  nor  objected  to  separately, 
admitting  all  of  such  evidence  affords  no  legal 
cause  of  complaint  to  the  objecting  party/ 
Smalls  V.  State,  99  Ga.  26  [26  S.  E.  614]  (2). 
See,  also,  Maynard  v.  Interstate  Bldg.  Ass'n, 
112  Ga.  448  {37  S.  E.  741] ;  Southern  Ry.  Ca 
V.  Gilmore,  115  Ga.  890  [42  S.  E.  220] ;  Gully 
y.  State,  116  Ga.  527  [42  S.  E.  790] ;  Kelly  v. 
Strouse,  Id.  881  [43  S.  E.  280] ;  Walker  v.  Neil, 
117  Ga.  789  [46  S.  E.  387],  and  citations." 
Barnard  v.  State,  119  Ga.  436,  46  S.  E.  644(3). 

2.   SumOIBNOT  OF  EVIDBNOE— CaBBTIRO  COfT- 

CEAUBD  Weapons. 

The  evidence  authorised  the  verdict,  and,  no 
error  of  law  having  been  committed,  it  must 
stand. 
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Brror  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Charlie  Sykes  was  convicted  of  carrying 
concealed  weapons,  his  motion  for  a  new 
trial  was  denied,  and  he  brings  error.  Af- 
firmed. 

W.  y.  Custer,  of  Balnbrldge,  for  plaintiff 
In  error. 

BLOODWOBTHp   J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J., 
concur. 


(23  Qa.  App.  689) 

EVITT  V.  WESTERN  &  A.  R.  CO. 
(No.  10224.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  17,  1919.) 

(8yUahu§  hy  the  Court  J 

1.   iNSTBUCTZOnS. 

The  chak^ge  of  the  court,  when  considered  as 
a  whole,  was  full  and  fair,  and  not  subject  to 
the  criticisms  urged. 

2.  New  Tbial  ^s»29  —  Exclusion  or  Bvi- 
dencbh-Offsb  or  Counsel. 

The  fact  that,  in  offering  certain  evidence, 
which  the  court,  on  objection,  excluded,  the  de- 
fendant's counsel  stated  what  he  was  offering  as 
evidence,  and  his  reasons  therefor,  was  not,  in 
the  face  of  the  judge's  order  refusing  to  admit 
the  evidence,  ground  for  a  new  trial. 

3.  Trial  ^3>314(1>— Conduct  or  JuDea— In- 

QUIBT  or  JUBT— ABBIVAL  AT  VeBOIGT. 

The  error  assigned  upon  the  conduct  of  the 
judge  in  inquiring  of  the  jury,  during  their  de- 
liberation, if  they  had  made  a  verdict,  etc.,  was 
not  error  for  any  reason  assigned.  See  Dal- 
ton  Fruit  &  Produce  Co.  t.  Puryear,  22  Ga. 
App.  4£(9,  96  S.  E.  344,  and  cases  there  dted. 

4.  Review  on  Appbai* 

The  evidence  fully  sustained  the  verdict, 
which  had  the  approval  of  the  trial  judge,  and 
for  no  error  assigned  is  a  reversal  of  the  judg- 
ment overruling  the  motion  for  a  new  trial  re- 
quired. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  by  J.  M.  Evltt  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Wm.  E.  Mann  and  Gordon  Mann,  botb  of 
Dalton,  for  plaintiff  In  error. 

Tye,  Peeples  A  Tye,  of  Atlanta,  Biaddox, 
McCamy  &  Shumate,  of  Dalton,  and  M.  L. 
Harris,  of  Ringgold*  for  defendant  In  error. 

LUKE,  J.     Judgment  affirmed. 
WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(28  Oft.  App.  665) 

BURTON   et   si.   t.   JERNIGAN. 
(No.  10036.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  16,  1919.) 

(Syllabus  hy  the  Court.) 

1.  contbacts     ^=9lo(4)    —    mutualitt    — 
Pleading — Sxtfbicienot. 

An  action  for  damages  was  brought  by  Geo. 
T.  Burton  and  C.  E.  Ragan  against  R.  E. 
Jernigan  for  an  alleged  breach  of  the  following 
contract: 

"In  consideration  [of  the]  stipulations  herein 
named  and  of  $5  paid  to  R.  E.  Jernigan  of 
Smithville,  Ga.,  as  a  bonus  by  Geo.  T.  Burton 
and  C.  E.  Ragan  of  Dawson,  Os.,  the  first  party 
of  the  contract  promises  to  deliver  unto  the 
second  parties  of  this  contract  2,000  bushels  of 
sound  dry  white  Spanish  peanuts  not  later 
than  October  15,  1917,  at  a  contract  price  of 
80  cents  per  bushel  and  30  pounds  to  the  bush- 
el, also  scale  weight  to  govern  at  Smithville, 
Ga.  And  at  the  time  of  the  delivery,  should 
these  peanuts  be  selling  at  40  cents,  or  as  high 
as  $2  per  bushel,  the  first  party  of  tbiB  contract 
promises  to  deliver  at  80  cents  per  bushd  as 
the  contract  calls  for. 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  witnesses.  This  the  25th  day  of  Janu- 
ary, 1917. 

''First  Party:  R.  Ew  Jernigan. 
"Second  Parties:  Geo.  T.  Burton, 

"C.  B.  Ragan. 

''Witness:    B.  R  Jones,  N.  P.  Lee  Co.,  Ga." 

It  is  alleged  in  the  petition  that,  by  reason  of 
Jemigan*s  failure  and  refusal  to  deliver  the 
amount  of  peanuts  called  for  by  the  contract, 
the  plalntlflte  wete  damaged  in  the  sum  of  $2,- 
000.    Held: 

The  action  being  in  one  count  for  damages 
arising  from  the  breach  of  a  contract  of  sale 
already  effected,  the  court  did  not  err  in  sus- 
taining a  general  demurrer  thereto.  The  al- 
leged contract  as  thus  taken  and  sued  upon  is 
plainly  unilateral  and  therefore  unenforceable, 
since  under  it  the  plaintiffs,  as  the  alleged 
purchasers,  did  not  assume  any  obligation  on 
their  part  to  accept  or  to  pay  for  the  goods 
which  they  contend  the  defendant  seller  had 
bound  himself  to  deliver.  Morrow  v.  Southern 
Express  Co.,  101  Ga.  810,  28  S.  B.  998 ;  Simp- 
son V.  Sanders,  130  Ga.  265,  60  S.  E.  541; 
Martin  v.  Cox,  13  Ga.  App.  236,  79  S.  E.  39 ; 
Haynes  Auto  Co.  v.  Turner,  18  Ga.  App.  22, 
88  S.  B.  717. 

2.  Detebmination  of  Validitt  of  Contract. 

What  the  rule  would  be,  had  the  plaintiffs 
declared  upon  the  contract  as  one  of  option,  or 
added  a  separate  and  distinct  count  to  that  ef- 
fect, is  not  before  this  court  for  determination. 
Hillside  Cotton  Milhi  v.  Ellis,  23  Ga.  App.  45, 
97  S.  E.  459  (4). 

Brror  from  City  Oourt  of  Leesborg ;  J.  R. 
Long,  Judge. 

Action  by  G.  T.  Burton  and  others  against 
R,  B.  Jernigan.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 
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Bobt.  R.  Forrester,  of  Leesbiirg,  and  Jas. 
Tift  Mann,  of  Albany,  for  plantiffs  in  error. 

Xeomans  &  Wilkinson,  of  Dawson,  and 
Ware  G.  Martin,  of  Albany,  for  defendant  in 
error. 

JENKINS,  J.   Judgment  affirmed. 

WADE,  G.  J.,  and  DUKE,  J.,  concur. 


(23  Gft.  App.  652) 

THOliAS  V.  SCOTT.    (No.  10240.) 

(Court  of  Appeals  of  Georgia,  Division.  No.  1. 

April  19,  1919.) 

(Syllabus  hy  the  Court,) 

1.   EUSE1CENT8     ^=>5    —    PBBMISSIVS    USB    OT 

Pbiyate  Wat. 

Permissive  use  of  a  private  way  not  over 
15  feet  in  width  may  ripen  into  prescriptive 
rights  thereto.  See  Kirkland  v.  Pitman,  122 
Ga.  256-259,  50  S.  E.  117,  and  cases  dted. 

2.  Private  Wats— Evidence.  . 

The  evidence  in  this  case  was  conflicting, 
bat  the  ordinary  who  heard,  the  case  was  au- 
thorised to  render  Judgment  requiring  removal 
of  obstructions  from  the  private  way.  For  no 
reason  assigned  did  the  judge  of  the  superior 
court  err  in  the  judgment  overruling  the  oer^ 
tiorarL 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  M.  G.  Tarver,  Judge. 

Proceedings  between  A.  S.  Thomas  and  O. 
H.  Scott  Judgment  for  Scott,  and  Thomas 
brings  error.    Affirmed. 

F.  A.  Gantrell,  of  Calhoun,  and  Neel,  Fin- 
ley  &  Neel,  of  CartersviUe,  for  plaintiff  in 
error. 

A.  L.  Henson,  of  Calhoun,  for  defendant 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADB,  0.  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  669) 

BROWN  V.  NICHOLS.     (No.   10245.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  16,  1919.) 

(Syllabus  hy  the  Court.) 

1.  Bills  and  Notes  ^=»02(1)— OomsACfTs  ^=» 
47,  4S— Gifts  <d=>10— Consideration— Seal. 
It  is  essential  to  the  validity  of  every  con- 
tract that  there  be  a  consideration,  and  the 
fact  that  a  promissory  note  is  under  seal  will 
not  defeat  the  right  of  the  maker  or  his  admin- 
istrator to  plead  want  of  consideration.  A  con- 
tract nudum  pactum  is  no  more  enforceable 
wfaen  under  seal  •  than  when  not  under  seal. 


as  against  a  timely  defense  and  proof  thereof. 
Seawright  v,  Dickson,  16  Ga.  App.  436,  440, 
et  seq.,  85  S.  B.  625;  Krueger  v.  Simmons,  22 
Ga.  App.  210,  95  S.  B.  718,  and  citations. 

(a)  The  court  did  not  err  in  refusing  to  charge 
the  Jury  that  "a  promissory  note  under  seal 
may  be  the  subject  of  a  valid  gift,  as  between 
the  maker  and  the  payee  thereof,  and  needs  no 
other  or  further  consideration." 

2.  Admibsibilitt  of  Evidbnos. 

The  court  did  not  err  In  overraling  the  ob- 
jection to  the  admissibility  of  evidence  as  set 
out  in  ground  1  of  the  motion  for  new  trial. 

3.  Motion  fob  New  Tbial. 

The  evidence  supported  the  verdict,  which 
has  the  approval  of  the  learned  trial  judge,  and 
for  no  reason  assigned  was  it  error  to  over- 
rule the  motion  for  a  new  trial. 

Brror'from  Superior  Court,  Bleckley  Coun- 
ty;  B.  D.  Graham,  Judge. 

Action  between  D.  A.  Brown  and  Mrs.  M. 
B.  Nichols,  administratrix.  Judgment  for  the 
latter,  motion  for  new  trial  denied,  and  the 
former  brings  error.    Affirmed. 

H.  F.  lAwson,  of  Hawklnsvllle,  for  plaln- 
tifT  in  error. 

H.  McWhorter,  of  Athens,  and  Hall  & 
GricOt  of  Macon,  for  defendant  in  error. 

LUKB,  J.    Judgment  affirmed. 

WADB,  0.  J.,  and  JENKINS,  J.,  concur. 


(2S  Ga.  App.  &54) 

CHATTANOOGA  RY.  &  LIGHT  CO.  v.  WAL- 
LACB.    (No.  9^45.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
♦        April  16,  1919.) 

(SyUahus  by  the  Court.) 
1.  Railboads  €s»369(1),  400(2)— Tbesfassbbs 

ON  TBAGK—DuTT  of  RAILBOAD  BlCPLOTiS-* 

QuEsnoif B  OF  Fact. 
As  to  a  trespasser  on  the  track  of  a  rail- 
road company,  it  is  a  general  rale  that  the 
duty  of  observing  ordinary  care  and  diligence 
for  his  protection  does  not  devolve  upon  the 
company's  agents  in  charge  of  a  train,  until  his 
presence  upon  the  track  becomes  known  to 
them,  but  where  the  circumstances  are  snch 
that  they  are  bound  on  a  given  occasion  to  an- 
ticipate that  a  person  may  be  upon  the  track 
at  a  certain  place,  they  are  under  a  duty  to  take 
such  precautions  to  prevent  injury  as  would 
satisfy  the  requirements  of  ordinary  care  and 
diligence.  Western  &  Atlantic  R.  Co.  v.  Davis, 
21  Ga.  App.  462,  94  S.  B.  600,  and  cases  cited. 

(a)  Whether  or  not  the  locality,  the  time,  and 
drcumstsnces  of  an  injury  to  one  using  the 
right  of  way  of  the  railroad  company,  and  the 
known  habits  and  frequency  of  the  public  in 
using  it  create  such  a  condition  as  will  charge 
those  operating  its  trains  with  the  special  duty 
of  looking  out  for  the  presence  of  a  trespasser 
at  the  time  and  place  of  the  injury  is  generally 
a  question  for  the  jury  to  determine.    Pope  ▼. 
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Seaboard  Air  line  Railway,  21  Ga.  App.  252, 
M  S.  E.  811. 

2.  SuFFiciENcrr  of  Evidence. 

The  evidence  supported  the  petition,  which 
set  forth  a  good  cause  of  action,  and  for  no 
reason  assigned  did  the  court  err  in  refusing  to 
grant  a  nonsuit,  or  in  thereafter  entering  judg- 
ment upon  the  verdict. 

Error  from  Superior  Court,  Walber  Coun- 
ty ;   Moses  Wright,  Judge. 

Action  by  Hylle  Wallace  against  the  Chat- 
tanooga Railway  &  Light  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Glenn  &  Napier,  of  Chattanooga,  Tenn., 
and  Henry  &  Jackson,  of  La  Fayette,  for 
plaintiff  in  error. 

Rosser  &  Shaw,  of  La  Fayette,  'for  de- 
fendant in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Qa.  App.  577) 
COPELAND  V.  MAXWELL.     (No.  9944.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

April  17,  1919.) 

(Syllahua  by  the  Court,) 

1.  Landlord  and  Tenant  ^=:>S31(5)  —  Ac- 
tions BY  Cboppeb— Petition— SuFpicncNCT. 
This  was  a  suit  by  a  cropper  against  his 
landlord  for  the  value  of  a  half  of  the  crops 
raised,  wherein  it  was  alleged  that  "the  plain- 
tiff was  to.  leave  on  said  place  and  did  leave  on 
said  place  the  same  amount  of  seed  cane  that 
was  planted  by  him,"  and  that  "he  dug  up  and 
banked  the  same  amount  of  seed  cane  that  he 
planted.*'  The  defendant  demurred  specially 
to  these  allegations,  upon  the  ground  that  the 
petition  failed  to  set  forth  the  amount  of  seed 
cane  planted  and  the  amount  left  on  the  place; 
and  he  also  demurred  generally.  The  demurrer 
was  overruled,  the  case  proceeded  to  trial,  and 
the  verdict  was  in  favor  of  the  plaintiff.  Held: 
The  court  did  not  err  in  overruling  the  gen- 
eral demurrer  that  the  petition  set  out  no  cause 
of  action  against  the  defendant.  Woolley  v. 
Adams,  85  Ga.  659,  11  S.  E.  784;  Payne  v. 
Watters,  9  Ga.  App.  265,  70  S.  E.  1114. 

2w  Pleading    ^=:>367(2)— Averments   of   Ps- 

TITION— MATTEBS  of  DEFENSE. 

The  averments  made  in  the  petition  setting 
up  the  stipulations  of  the  contract  in  regard 
to  the  seed  cane,  and  the  compliance  by 
the  plaintiff  with  his  resultant  obligation,  were 
not  such  averments  as  were  necessary  as  a  con- 
dition precedent  to  the  bringing  of  the  suit; 
and  since  the  plaintiff  does  not  claim  any  in- 
debtedness by  reason  of  the  averments,  the  de- 
fendant had  no  right  to  require  elaboration  of 
the  petition  in  this  respect.  If  the  plaintiff  in 
point  of  'act  failed  to  comply  with  the  stated! 


provision  of  the  contract  relating  to  the  seed 
cane  actually  furnished  to  him  by  the  defendant, 
this  was  a  matter  within  the  knowledge  of  the 
landlord,  and  could  be  set  up  by  way  of  defense. 

3.   AUTHOBIZED      VEBDIOT  —  SUFFICIENCY      OF 

Evidence. 

There  was  sufficient  evidence  to  authorize 
the  verdict,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial,  which  was 
based  on  general  grounds  only. 

EJrror  from  City  Court  of  Cairo;  W.  J. 
Willie,  Judge. 

Action  by  Hugh  Maxwell  against  F.  S. 
Copeland.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Tt,  W.  Rigsby  and  Ira  Carlisle,  both  of 
Cairo,  for  plfdntiff  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  ItVKEi,  J.,  concur. 


(23  Qa.  App.  646) 
ALEXANDER  ▼.   STATE.     (No.   10297.) 

((}ourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1919.) 

(Byllahut  hy  the  Court.) 

1.  Cbiminal  Law  ^=s»1092(14)  —  Appeal  — 

I>I8MI8SAIr--BlIX    OF   EXCEFTIONB— CeBTIH- 

cate. 

The  motion  to  dismiss  the  writ  of  error 
on  the  ground  that  '*the  bill  of  exceptions  was 
not  tendered  within  20  days  of  the  overruling 
of  the  motion  for  a  new  trial,"  is  overruled. 
The  bill  of  exceptions  contains  a  recital  that  it 
was  presented  "within  20  days  from  the  date 
of  the  order  overruling  the  said  motion  for  new 
trial.''  "Where  the  bill  of  exceptions  contains 
a  recital  that  it  was  tendered  within  the  time 
prescribed  by  law,  the  writ  of  error  will  not 
be  dismissed  [on  the  ground  that  it  was  not 
tendered  within  that  time],  although  it  appears 
that  the  judge  did  not  sign  and  certify  the  same 
within  the  statutory  period,  unless  it  be  made  to 
appear  that  his  failure  so  to  sign  and  certify 
was  because  of  some  act  of  the  plaintiff  or  his 
counsel  Acts  1896,  p.  45  [CivU  C^ode  1910,  | 
6187] ;  Moore  v.  Kelly  &  Jones  Co.,  109  Ga. 
799,  35  S.  E.  168."  Hamage  v.  State,  7  Ga. 
App.  573,  67  S.  E.  694  (1).  See,  also,  Strick- 
land V.  Brannen,  18  Ga.  App.  325,  S9  S.  E. 
377  (l)f  and  cases  cited. 

2.  OBSTBUcnNQ  Jusnos  ^s»12— iNDICnOBNT 
—Variance. 

The  indictment  in  this  case  charged  Felix 
Alexander  with  obstructing  legal  process,  and 
alleged  that  he  "did  knowingly  and  willfully 
obstruct  and  resist  and  oppose  J.  S.  Blackwell, 
deputy  sheriff  of  said  county,  an  officer  of  said 
state,  and  a  person  duly  authorized  in  serving 
and  executing  and  attempting  to  serve  a  lawful 
process  and  order,  to  wit,  a  search  warrant 
issued  by  E.  T.  Portwood,  J.  P.,  of  said  county. 
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authorisiiig  and  directing  a  search  of  the  dwel- 
ling house  and  outhouses  of  said  Felix  Alex- 
ander." To  support  the  allegations  of  the  in- 
dictment a  certain  search  warrant  was  offered 
in  evidence,  in  which  it  appeared  that  the  name 
*'Felix  Alexander/'  originally  written  therein, 
had  heen  erased,  and  the  name  "Herschel  Beas- 
ley"  inserted  in  lieu  thereof.  The  record  shows 
no  evidence  whatever  in  explanation  of  this 
change,  or  that  the  paper  had  been  altered 
since  the  sheriff  attempted  to  execute  it.  On 
the  contrary,  the  sheriff  swore  that  "the  search 
warrant  was  at  that  time  in  same  shape  as  it 
now  appears."  This  being  true,  the  evidence 
offered  did  not  support  the  allegation  in  the 
indictment,  and  the  court  erred  in  allowing 
the  search  warrant  to  go  to  the  jury.  Without 
this  evidence  there  was  nothing  to  support  the 
verdict. 

3.  MonOR   TOB  New   TBIAIi-^ONSIDEKATION. 

It  is  unnecessary  to  consider  the  remaining 
ground  of  the  motion  for  a  new  trial. 

Error  from  Superior  Gourt,  Taliaferro 
Oounty ;  B.  F.  Walker,  Judge. 

Felix  Alexander  was  convicted  of  obstruct- 
ing legal  process,  and  brings  error.  Re- 
versed. 

J.  A.  Beazley,  of  Grawf ordville,  for  plain- 
tiff in  error. 

R.  G.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  for  the  State. 

BLOOD  WORTH,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J^  con- 
con 


(2B  Oa.  App.  668) 

WEAVER  v.  PRIDGEN  ft  HOLMAN. 

(No.  9970.)  ■ 

(Goort  of  Appeals  of  Georgia,  Division  No.  1. 

April  16,  1919.) 

(SyUahua  hy  the  Couri,) 

^s»154— TniB  FOB  MonoR— 


1.  New  Trial 
Dismissal.  > 

During  the  December  adjourned  term,  1917, 
of  the  city  court  of  Morgan,  this  case  was  tried, 
and  a  verdict  was  rendered  in  favor  of  the  de- 
fendants. Prior  to  the  adjournment  of  the 
term,  and  within  the  time  allowed  by  law,  the 
plaintiff  presented  his  motion  for  a  new  trial, 
and  on  June  17,  1918,  at  time  set  for  a  hear- 
ing of  tiie  motion,  the  trial  judge  passed  an 
order  setting  the  motion  for  hearing  on  June 
22,  1918»  at  6  o'clock  p.  m.,  and  in  the  order 
allowed  the  movant  until  that  time  to  prepare 
and  present  for  approval  a  brief  of  the  evidence 
in  the  case.  At  the  hour  of  10  o'clock  a.  m. 
on  June  22,  1918,  by  reason  of  a  misapprehen- 
sion of  the  order  and  in  the  absence  of  the 
movant's  counsel,  the  trial  judge,  on  motion, 
passed  an  order  dismissing  the  motion  for  a 
new  trial,  on  the  ground  that  the  brief  of  evi- 
dence had  not  been  prepared  and  presented  for 


his  approval  To  this  order  the  plaintiff  ex- 
cepted in  a  bill  of  exceptions  certified  by  the 
trial  judge  on  July  10,  1918.  A  motion  to  dis- 
miss the  bill  of  exceptions  is  made  by  the  de- 
fendants in  error,  in  which  motion  it  is  stated, 
under  the  oath  of  their  counsel,  that  on  Octo- 
ber 14,  1918,  during  the  September  adjourned 
term  of  the  dty  court,  the  defendants  filed  a 
written  motion  to  dismiss  plaintiff's  motion  for 
a  new  trial,  on  the  ground  that  the  brief  of 
evidence,  as  required  by  the  order  dated  June 
17,  1918,  was' not  prepared  and  presented  for 
approval  by  6  o'clock  p.  m.  on  June  22,  1918, 
nor  at  any  subsequent  time,  and  that  upon  that 
motion  and  during  the  said  tete  the  trial  judge 
passed  a  second  order  dismissing  the  motion 
for  a  new  trial;  and  it  is  contended  that,  in 
view  of  the  said  final 'judgment  rendered  after 
the  void  judgment  excepted  to  by  the  plaintiff, 
the  bill  of  exceptions  presents  merely  a  moot 
question,  and  could  not  have  been  prosecuted 
in  good  faith,  since  it  was  adjudicated  in  the 
second  order  of  dismissal  that  the  brief  of  evi- 
dence was  not  presented  for  approval  at  the 
time  prescribed  by  the  order  of  June  17,  1918. 
Held; 

The  first  order  dismissing  the  motion  for  a 
new  trial  on  the  ground  that  the  brief  of  evi- 
dence had  not  then  been  presented  for  approval 
was  erroneous,  it  appearing  that  the  motion 
was  inadvertently  taken  up  and  disposed  of 
at  a  time  prior  to  that  specified  by  the  order 
fixing  the  time  and  place  of  hearing  and  the 
time  when  the  brief  of  evidence  should  be  pre- 
sented. 

2.  Appkal  and  Ebbob   #=»436  —  DfiSMissAL 

— JUBISDICnON. 

When  the  bill  of  exceptions  to  the  first  or- 
der dismissing  the  motion  for  a  new  trial  had 
been  certified  by  the  trial  judge  and  filed  in  the 
ofllce  oi  the  clerk  of  the  dty  court,  that  court, 
pending  a  determination  thereon  by  this  court, 
lost  its  Jurisdiction  to  take  any  further  action 
upon  the  motion  (Howard  v.  Lowell  Machine 
Go.,  75  Ga.  325  (la) ;  High  &  Go.  v.  Gaudier, 
103  Ga.  86,  88,  28  S.  B.  377),  and  the  fact  that 
the  brief  of  evidence  was  not  presented  for 
approval  after  the  time  when  the  motion  was 
erroneously  dismissed,  and  prior  to  the  time 
set  for  its  presentation  under  the  judge's  order, 
would  not  militate  against  the  rights  of  the 
plaintiff.  The  motion  to  dismiss  the  bill  of 
exceptions  is  therefore  without  merit  Had  the 
second  order  been  taken  at  a  time  when  the 
court  below  still  retained  jurisdiction  over  the 
motion,  and  had  it  been  based  on  discretionary 
grounds,  a  different  rule  might  obtain.  See 
Broadway  National  Bank  v.  Kendridc,  180  Ga, 
382,  60  S.  B.  99& 

3.  New  Tbial  ^=>156~EBB0NE0xr8  Dismiss- 
ai^-Pkndenct  of  Motion  Appealed  fbom. 

Under  the  facts  as  certified  to  by  the  trial 
judge,  the  court  below  having  been  without  ju- 
risdiction to  dismiss  the  motion  for  a  new  trial 
under  its  original  order,  and  it  appearing  that 
the  subsequent  order  dismissing  the  motion  in 
term  time  was  void  for  want  of  jurisdiction, 
the  motion  for  a  new  trial  is  still  pending  in 
the  court  below,  to  be  completed  and  determined 
in  term  time,  under  the  statute.     Givil  Gode 
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a910),  i  0090;    Phoenix  Bank  ▼.  Shirling,  1461 
Ga.  163,  91  &  E.  23. 

Brror  from  City  Court  of  Morgan;  A.  L. 
Miller,  Judge. 

Action  by  C.  C.  Weaver  against  Prldgen 
&  Holman.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

B.  L.  Smitb,  of  Edison,  for  plaintiff  in  er- 
ror. 

Glessner  &  Collins,  of  Blakely,  for  de- 
fendants in  error. 

JENKINS,  J.     Judgment  reversed. 

WADE,  C  J.,  and  LUKE,  J.^  concur* 


(28  Ga.  App.  677) 

DAVIS  V.  DAVIS  &  JOINER  RBAI/TT  CO. 

(No.  9984.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  17,  1919.) 

(ByUabut  hp  the  Court.) 

1.  Bbokers  ^s»86(5)  —  Action  fob  Gk>M]a8- 

BlOn— VSBDICT— E  VIDSNCE. 

A  '^broker's  commissions  are  earned  when, 
during  the  agency,  he  finds  a  purchaser  ready, 
able,  and  willing  to  buy,  and  who  actually  of- 
fers to  buy  on  the  terms  stipulated  by  the  own- 
er" (Park's  Ann.  Civ.  CJode,  |  3587,  and  note) ; 
and  in  view  of  the  testimony  of  the  defendant 
in  this  case,  that  the  plaintifE  (a  broker  suing 
for  commission)  "told  me  that  Mr.  Moncrief 
[the  would-be  purchaser]  was  ready  to  take  the 
property  on  the  terms  stated;  ♦  ♦  *  I  knew 
that  Mr.  Moncrief  was  able  to  pay  for  the  prop- 
erty," which  evidence  was  corroborated-  by  the 
testimony  of  the  broker  and  of  the  would-be 
purchaser,  the  verdict  in  favor  of  the  plaintiff 
cannot  be  set  aside  by  this  court  on  the  general 
grounds  of  the  motion  for  a  new  triaL 

2.  RuLiNO  ON  Motion  tob  Nbw  Tbiai«. 

None  of  the  special  grounds  show  reversible 
error,  and  the  judgment  overruling  the  mo- 
tion for  a  new  trial  is  affirmed. 

Error  from  City  CJourt  of  Thomasvllle;  W. 
H.  Hammond,  Judge. 

Action  by  the  Davis  &  Joiner  Realty  Com- 
pany against  H.  C.  Davis.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Titus,  Dekle  &  Hopkins,  of  Thomasville, 
for  plaintiff  In  error. 

C.  E.  Hay  and  Eldon  L.  Joiner,  both  of 
Thomasville,  for  defendant  in  error. 

WADE,  0.  J.    Aflirmed. 
JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  539) 
RANDALL  ▼.   STATE.     (Na   10234.) 

((3ourt  of  Appeals  of  Creorgfa,  Division  No.  2. 

April  12,  1919.) 

(8yUahu9  hy  the  Court) 

VaOBANOT    ^S»3— BVIDBNCB— SUTFIOnENOT. 

The  evidence  being  insufficient  to  support 
the  verdict  of  guilty,  the  trial  judge  erred  in 
overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Glascock 
County;  B.  F.  Walker,  Judge. 

Aaron  Randall  was  convicted  of  vagrancy, 
and  he  brings  error.    Reversed. 

J.  C  Newsome,  of  Gibson,  for  plaintiff  In 
error. 

R.  C.  Norman,  SoL  (3en.,  of  Washington, 
Ga.,  for  the  State. 

STEPHENS,  J.  Aaron  Randall  was  con- 
victed in  ihe  superior  court  of  Glascock 
county  under  an  indictment  charging  va- 
grancy. The  date  named  In  the  Indictment 
was  August  15,  1918.  The  indictment  con- 
tained several  counts.  The  Jury  found  the 
defendant  guilty  only  on  the  second  count, 
which  specifically  charged  the  defendant 
with  the  offense  of  vagrancy,  for  that  he 
did,  on  the  date  and  In  the  county  named, 
lead  an  idle.  Immoral,  and  profligate  life, 
having  no  property  to  support  him  and  being 
able  to  work,  and  failing  and  refusing  to 
work,  did  not  work,  etc. 

The  evidence  on  behalf  of  the  state  show- 
ed, briefly,  that  during  the  year  1917  the  de- 
fendant had  made  a  good  crop,  some  13  bales 
of  cotton  and  150  bushels  of  com,  and,  after 
paying  his  debts,  had  money  sufficient  to 
purchase  an  automobile,  $50  In  cash,  and 
some  com.  S6me  time  after  October,  1917, 
he  moved  from  Glascock  county  to  Jefferson 
county,  and  there  remained  until  some  time 
in  May,  1918>  when  he  returned  to  his  fa- 
ther's house  in  Glascock  county,  where  he 
remained  for  two  or  three  weeks,  during 
which  time  the  state's  witnesses  testlfled, 
they  did  not  see  him  do  any  work,  although 
he  might  have  worked.  He  was  arrested  at 
his  father's  house  and  carried  back  to  Jef- 
ferson county,  and  there  remained  until 
some  time  in  July,  1918,  when  he  again  re- 
turned to  Glascock  county,  where  he  was 
afterwards  prosecuted  for  this  offense.  Evi- 
dence on  behalf  of  the  defendant,  which  was 
uncontradicted  In  any  particular,  showed 
that  after  he  moved  back  to  Glascock  coun- 
ty, in  July,  he  went  to  work  for  a  Mr.  Cox 
well,  and  worked  continuously  during  that 
month,  except  two  or  three  days.  There 
was  further  positive  evidence  on  behalf  of 
the  defendant  showing  that  he  did  work  the 
greater  part  of  the  time  when  he  was  in 
Glascock  county.  His  employer,  Mr.  Cox- 
well,  testlfled  positively  to  this.    This  ca«>^ 
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falls  squarely  under  tbe  mlings  laid  down 
in  the  cases  of  Hartman  y.  State,  119  Ga. 
427,  46  S.  E.  628,  and  Elders  y.  State,  17  Ga. 
App.  742,  88  S.  E.  414.  The  learned  trial 
Judge  erred  in  oyerruling  the  motion  for  a 
new  trial.  ^ 

Judgment  reyersed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 


(23  Qa.  App.  540) 

CASON  y.  STATE.     (No.  10267.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

AprU  12,  1919.) 

(Syllahus  hy  the  Court.) 

1.  Cbiminal  Law  ^s»5M(3) -- Continuance 
—Absent  Witness— Pbobabilitt  op  Se- 
cuBiNG  Attendance. 

The  defendant's,  motion  for  a  continuance 
of  the  case,  based  upon  the  absence  of  two  wit- 
nesses, did  not  show  that  he  expected  to  be 
able  to  have  the  testimony  of  the  witnesses  at 
the  next  term  of  court.  Moreover,  as  shown  by 
the  special  ground  of  the  motion  for  a  new 
trial,  complaining  of  the  overruling  of  the  mo- 
tion for  a  continuance,  both  witnesses  resided 
in  the  state  of  Florida.  Under  these  circum- 
stances the  court  did  not  err  in  overruling  the 
motion.  Pen.  Code  1910,  S  987 ;  Boyd  v.  State, 
17  Ga.  App.  162,  86  S.  E.  411;  Woolfolk  y. 
State,  85  Ga.  69,  11  S.  E.  814(4);  Owens  y. 
State,  110  Ga.  292,  34  S.  E.  1015 ;  Minder  v. 
State,  113  Ga.  772,  39  S.  E.  284  (1). 

2.  HoicioiDB  €=»295(1)— MuBDEB  —  PsoyocA- 

TION, 

The  charge  of  the  court,  that  "provocation 
by  words,  threats,  menaces,  or  contemptuous 
gestures  shall  in  no  case  be  suflScient  to  free  the 
person  killing  from  the  guilt  and  crime  of 
murder"  (Pen.  Code  1910,  §  66),  was  not  erro- 
neous for  any  reason  assigned.  Deal  v.  State, 
145  Ga.  33,  88  S.  E.  573;  Buxton  y.  State, 
39  Ga.  App.  331,  91  S.  E.  490. 

8.  Abandonment  of  Gboundb  fob  New 
Tbial. 

The  third  special  ground  of  the  motion  for 
a  new  trial  (erroneously  numbered  4)  is  ex- 
pressly abandoned  in  Uie  brief  of  counsel  for 
the  plaintiff  in  error. 

4.  CsiMiNAii  Law  ^=>828  —  Instbuctions  — 
Necessity  of  Wbitten  Reqxtest. 

Failure  to  instruct  the  jury  as  to  the  pen- 
alty for  the  offense  of  assault  with  intent  to 
murder  was  not  error,  in  the  absence  of  a  time- 
ly written  request. 

5.  Cbiminal  Law  ^=>923(8)— New  Tbial  — 
Gboundgh-Jtjbobs  as  Membebs  or  Gband 

JUBT. 

The  fact  that  two  of  the  jurors  were  mem- 
bers of  the  grand  jury  that  found  the  bill 
against  the  accused  is  not  cause  for  a  new  trial 
The  accused  and  his  counsel,  by  the  exercise  of 
doe  diligence,  could  have  discovered  this  fact 


before  the  jury  was  impaneled.    Brltt  y.  State» 
112  Ga.  583,  37  S.  E.  886. 

6.  Cbiminal  Law  ^=»938(1)— New  Tbial  — 

NEWLT    DlSCOyEBED    EVIDENCE. 

The  alleged  newly  discovered  evidence  (the 
basis  of  the  sixth,  seventh,  and  eighth  special 
grounds  of  the  motion  for  a  new  trials  being 
cumulative  and  impeaching  in  its  character,  it 
does  not  appear  that  the  trial  judge  abused  his 
broad  discretion  in  overruling  these  grounds 
of  the  motion. 

7.   SUFFIdBNGT  OF  EyiDENCB. 

The  evidence  amply  authorized  the  yerdict^ 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Charlton  Coun- 
ty;  J.  I.  Summerall,  Judge. 

James  Caa<m  was  conyicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Jas.  R.  Thomas,  of  Jesup,  and  A.  S.  Mc- 
Queen, of  Folkston,  for  plaintiff  in  error. 

M.  D.  Dickerson,  Sol.  Gen.,  of  Douglas, 
and  A.  B.  Spence,  Sol.  Gen.,  and  Wilson  & 
Bennett,  all  of  Waycross,  for  the  State. 

BBOYLBS,  P.  J.    Judgment  atBrmed. 

BLOODWORTH  and  STEPHENS.  JJ.r 
concur. 


(28  Qa.  App.  574> 
PLAIB  y.  STATE.     (No.  10229.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

April  16,  1919.) 

(Syllalmt  ly  the  Court.) 

1.  Cbiminal  Law  «=>1172(e)  —  Review— 
Habiiless  Ebbob— iNSTBxjcnoivs. 
The  evidence  in  this  case  was  sufficient  to 
establish  that  the  offense  charged  was  committed 
on  May  28»  1918,  and  from  the  record  it  is 
clear  that  both  the  state  and  the  defendant  so 
understood  and  accepted  it,  though  the  evidence 
on  the  trial,  which  took  place  in  July,  1918, 
was  that  the  offense  was  committed  on  "May 
28th,"  without  stating  in  what  year.  Tipton 
y.  State,  119  Ga.  304,  46  S.  E.  436  (2) ;  Gold- 
berg y.  State,  22  Ga.  App.  122,  95  S.  E.  641  (1). 
This  being  true,  and  the  evidence  showing  that 
the  offense  was  committed  solely  on  that  date, 
the  charge  of  the  judge  that  the  Jury  might  re- 
turn a  yerdict  of  guilty  on  an  indictment  brought 
under  the  prohibition  act  of  March,  1917  (Acts 
Extra  Sess.  1917,  p.  7),  if  they  believed  the  ac- 
cused to  be  guilty  of  the  offense  charged  any 
time  within  two  years  preyious  to  the  finding 
of  the  indictment,  was  harmless.  See  Tatum  y. 
State,  £2  Ga.  App.  638,  96  S.  E.  1046  (7); 
Adams  y.  State,  22  Ga.  App.  252,  95  S.  E.  877. 
In  this  connection  see,  also,  Ford  y.  State,  21 
Ga.  App.  499,  94  S.  E.  627. 

2.   SUFFICIENCr  OF  fiyiDENCE. 

There  was  ample  evidence  to  support  the 
yerdict 
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Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge. 

J.  H.  Plair  was  convicted  of  violating  the 
Prohibition  Act,  and  he  brings  error.  Af- 
firmed. 

Parker  &  Gibson,  of  Moultrie,  for  plaintiff 
In  error. 

Clifford  E.  Hay,  Sol.  Gen.,  of  ThomasvUle, 
for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Qa.  App.  546) 

GUNN  ▼.  STATE.     (No.  10287.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1919.) 

(Sylldbus  hy  t?ie  CowrL) 

1.  Homicide   ^=>309(4)— Inbtbtjotions  — Ne- 

CE88ITT   OF   INSTRUCTIONS   ON   MaNSLATTOH- 
TES. 

*'  'It  is  well  settled  by  repeated  rulings  of 
the  Supreme  Court  and  this  court  tHat  on  a 
trial  for  murder,  if  there  is  anything  deducible 
from  the  evidence  or  the  defendant's  statement 
that  would  tend  to  show  manslaughter,  yolun« 
tary  or  involuntary,  it  is  the  duty  of  the  court 
to  instruct  the  jury  fully  on  the  law  of  man- 
slaughter. Crawford  ▼.  State,  12  Ga.  142(6); 
Jackson  v.  State,  76  Ga.  473;  Wayne  v.  State, 
56  Ga.  113 ;  Bell  v.  State,  130  Ga.  865,  61  S. 
E.  996;  Strinkland  v.  State,  133  Ga.  76,  65 
S.  E.  148 ;  Pyle  y.  State,  4  Ga.  App.  811,  62 
S.  E.  540.*  Cain  v.  State,  7  Ga.  App.  24,  65 
S.  E.  1069."  Weldon  v.  State,  21  Ga.  App. 
330,  94  S.  E.  326  (1,  h).  Applying  these  rulings 
to  the  facts  of  this  ease,  the  judge  did  not  err 
in  instructing  the  jury  on  voluntary  man- 
slaughter. 

2.  Cbiminal   Law    «=s>655(6),   762(5)   —   In- 

STBUCnONS— VOLUNTABT    MaNSLATTOHTEB. 

For  the  judge  m  his  charge  to  tell  the  jury, 
"I  deem  it  my  duty  to  give  you  in  charge  in 
this  case  the  law  of  voluntary  manslaughter" 
and  in  another  part  of  his  charge  to  say,  "I 
will  first  instruct  you,  as  before  stated,  in  the 
law  of  Toluntary  manslaughter  in  or  upon  a 
sudden  heat  of  passion,  and  will  later  iiistruct 


you  in  other  grades  of  this  offense,  should  I 
deem  it  necessary  from  the  evidence  as  under- 
stood by  the.  court,'*  does  not  amount  to  **an 
expression  of  opinion  by  the  court  that  the  case 
was  one  in  which  a  verdict  for  manslaughter 
should  have  been  rendered" ;  nor  was  the  last- 
quoted  excerpt  from  the  charge  erroneous  be- 
cause "the  court  did  nowhere  in  his  charge  sub- 
mit the  other  grades  of  voluntary  [?]  man- 
slaughter, as  he  had  in  his  charge  stated  he 
would  do.'*  See  authorities  cited  in  the  f<^- 
lowing  paragraph. 

3.  CanaNAL  Law  ^=:>805(1)  — Instbugtions 
— Abstbacsf  Pbingiples. 

The  charge  of  which  complaint  is  made  In 
ground  4  of  the  amendment  to  the  motion  for  a 
new  trial  contains  an  abstractly  correct  prin- 
ciple of  law,  and  "a  charge  which  is  abstract- 
ly correct  is  not  rendered  erroneous  by  a  fail- 
ure to  charge  some  other  legal  principle  ap- 
plicable to  the  case."  Winn  v.  Bridges,  144 
Ga.  497,  87  S.  E.  666(3);  Central  of  Georgia 
Ry.  Co.  V.  Grady,  113  Ga.  1045,  39  S.  E.  441 
(3) ;  Conley  v.  State,  21  Ga.  App.  134,  94  S. 
E.  261(1),  and  cases  dted. 

4.  Gbounds  fob  New  Tbial. 

The  excerpts  from  the  charge  complained 
of  in  the  remaining  grounds  of  the  motion  for 
new  trial  are  not,  when  read  in  connection  with 
the  entire  charge,  erroneous  for  any  reason  al- 
leged. 

5.  Cbiminai.  Law  ^=s»116(^-Apfbal  and  S^- 
BOB— Questions  of  Fact. 

No  error  of  law  appearing,  and  there  being 
ample  evidence  to  authorize  the  rerdict,  which 
has  the  approval  of  the  trial  judge,  this  court 
is  powerless  to  interfere. 

Error  from  Superior  Court,  Worth  County ; 
B.  Eve,  Judge. 

Van  Gunn  was  couTlcted  of  homicide,  and 
brings  error.    Affirmed. 

Perry  &  Williamson  and  J.  J.  Forehand, 
all  of  Sylvester,  and  E.  E.  Cox,  of  Camilla* 
for  plaintlil  in  error. 

R.  S.  Foy,  SoL  Gen.,  of  Sylvester,  f6r  the 
State. 

BLOOD WOBTH,  J.    Judgment  affirmed. 

BROXLES,  P.  J.,  and  STEPHENS,  J^ 
concur. 
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(8  W.  V*.  718) 

CITY  OP  CHARLESTON  y.  PUBLIC  SBBV- 
ICE  COMMISSION.     (No.  3812.) 

(Supreme  Court  of  Appeals  ot  West  Virginia. 

March  26.  1919.) 

(Syllahut  hy  the  OourtJ 

1.  OOJnOB  ^S»206(18Ml)— OSIGINAL  Jttbisdio- 
nOJK   OF  APPSIXATS   COT7BT--EZPEBIMSI7TAJL 

R4TE  Obdeb. 

An  experimental  order  entered  by  the  Pub- 
lic Service  Gommission,  fixing  the  rate  to  be 
charged  by  a  public  service  corporation  for 
the  services  rendered  by  it  to  its  patrons,  cov- 
ering a  certain  period  of  time,  or  until  the  fur- 
ther order  of  such  commission,  is  such  an  order 
as  is  subject  to  control  by  this  court  by  the 
exercise  of  its  original  jurisdiction  conferred 
by  the  provisions  of  section  16  of  chapter  16o 
of  the  Code  (sec  651). 

2.  Public  Sebviob  Commissiors  ^s»22~-Ex- 
PEsncENTAL  Ratb  Obdeb— Unbeasonable- 

NESS. 

One  seeking  to  suspend  an  experimental  or 
provisional  order  of  the  Public  Service  Commis- 
sion, fixing  a  rate  for  the  purpose  of  furnishing 
temporary  relief  to  a  public  service  corporation, 
as  well  as  for  the  purpose  of  securing  the  evi- 
dence necessaiy  to  a  permanent  adjustment  of 
its  rates,  must  show  from  the  evidence  heard  by 
the  commission  that  the  enforcement  of  such 
order  will  result  in  an  unreasonable  and  arbi- 
trary burden  upon  him.  Incidental  inequalities 
which  may  arise  from  the  administration  of  such 
public  service  company's  business  under  such 
an  order  will  not  be  sufficient  ground  for  sus- 
pending the  same,  where  it  appears  that  there 
is  reasonable  necessity  for  the  evidence  which 
will  be  gained  by  sudi  administration  in  order 
to  properly  determine  and  readjust  sudi  rates. 

(Additional  Syllahut  hy  Ediiorial  Btaff.) 

8.  WoBDS  A3xr>  Phbase»— "FiNAi*  Obdeb." 

Whfle  in  its  strict  sense  a  ''final  order"  is 
the  last  or  conduding  order  in  a  case,  in  the 
popular  sense,  and  in  the  sense  in  which  it 
is  most  used  by  the  lawmakers,  as  well  as  by 
the  legal  profession,  it  is  ordinarily  considered 
to  be  such  an  order  as  is  subject  to  review  on 
app^I,  writ  of  error,  or  other  appellate  process. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Series,  Final 
Order.] 

4.  PuBLio  Sebvicb  CoiciassiONS  ^=:>28— Re- 
view or  OBDEB&— Final  Obdeb. 

A  final  order,  within  Public  Service  Com- 
mission Act,  i  16  (Code  1913,  §  651),  providing 
for  review  of  final  orders  of  the  commission,  is 
one  that  dianges  the  position  of  the  parties  or 
takes  from  one  and  gives  to  the  other  some- 
thing that  he  was  not  entitled  to  and  could  not 
receive  before. 

PMtion  by  Oity  ot  CSiarleston  for  suspen- 
sion of  order  of  the  Public  Service  Ck)mmis- 
sion.    Suspension  of  order  refused. 


Thomas  A.  Bledsoe  and  Henry  Cato,  both 
of  Charleston,  for  petitioner. 

S.  B.  Avis,  of  Charleston,  for  respondent 
Public  Service  Commission. 

McCUintic,  Mathews  &  Campbell,  of  Charles- 
ton, and  John  H.  Holt,  of  Huntington,  for  re- 
spondent West  Virginia  Water  &  Electric  Ck>. 

RITZ,  J.  In  July,  1918,  the  West  Vir- 
ginia Water  &  Electric  Company,  a  public 
service  corporation  supplying  water  to  the 
inhabitants  of  the  dty  of  Charleston  and  the 
town  of  South  Charleston,  made  application 
to  the  Public  Service  Commis9ion  for  author- 
ity to  increase  its  rates.  A  protest  was 
made  by  the  city  of  CTharleston,  on  behalf 
of  itself  and  the  citizens  of  said  dty,  against 
the  allowance  of  such  increase,  upon  the 
grounds  that  the  applicant  was  not  furnish- 
ing an  adequate  supply  of  water  for  the  pur- 
pose of  fire  protection,  as  required  by  its 
franchise,  nor  was  the  said  applicant  fur- 
nishing an  adequate  supply  of  pure  whole- 
some water  for  consumption  by  the  inhabi- 
tants thereof,  as  required  by  the  terms  of 
said  franchise,  but,  on  the  other  hand,  alleg- 
ed that  the  water  being  furnished  by  the 
said  applicant  was  not  only  entirely  inade- 
quate to  meet  the  needs  of  said  city  and  its 
inhabitants,  but  was  so  impure  and  unwhole- 
some that  one  or  more  severe  disease  epi- 
demics had  resulted  from  its  use. 

After  extended  hearings,  the  commission 
on  the  20th  of  November,  1918,  entered  an 
order  finding  as  matter  of  fact  that  the  ap- 
plicant had  been  grossly  derelict  in  its  duty 
to  the  pubUc,  and  that  it  had  not  made  rea- 
sonable effort  to  comply  with  its  public  duty, 
but  further  found  that  the  applicant  had  be- 
gun and  was  rapidly  completing  certain  im- 
provements and  extensions  to  its  plant  which 
would  make  it  adequate  for  the  present  needs 
of  the  dty  and  its  inhabitants,  and  that  un- 
til the  completion  of  these  improvements 
certain  temporary  arrangements  had  been 
effected  which  in  a  large  measure  relieved 
against  the  complaint  of  shortage  of  water 
supplied,  as  well  as  the  complaint  of  the 
ixi4)urity  thereof,  and  further  found  that 
from  the  evidence  then  before  the  commis- 
sion, and  the  reports  of  its  officers  and 
agents,  the  applicant  was  not  receiving  a 
fair  return  upon  its  investment  devoted  to 
the  public  service ;  that  there  were  gross  in- 
equalities in  the  rates  diarged  by  the  appli- 
cant, some  consumers  paying  substantially 
less  than  the  cost  of  the  service  to  them, 
while  others  were  paying  approximately  the 
cost  thereof;  that  the  commission  was  not 
in  possession  of  sufficient  data  at  that  time 
to  make  a  general  readjustment  of  the  rates, 
but  that  in  order  to  furnish  temporary  re- 
lief to  the  applicant  it  would  be  allowed  to 
increase  its  rates  20  per  cent,  over  the  rates 
then  in  force,  such  increase  to  be  effective 
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until  the  Ist  of  July,  1919,  or  until  the  fur- 
ther order  of  the  commission,  and  provid- 
ing that  in  the  meantime  said  water  com- 
pany should  keep  careful  reports  and  make 
a  complete  return  to  the  Public  Service  Com- 
mission when  required,  with  the  view  to  an 
adjustment  of  its  rates  upon  a  basis  equita- 
ble and  fair  to  all  parties,  and  also  provid- 
ing that  the  engineer  and  other  agents  of 
the  commission  carefully  observe  the  opera- 
tion of  the  plant  in  the  meantime  in  order 
that  all  information  valuable  to  the  commis- 
sion in  making  such  readjustment  might  be 
available  at  the  expiration  of  the  experimen- 
tal time  fixed  in  the  order.  The  city  of 
Charleston  subsequently  moved  the  commis- 
sion to  suspend  this  order  and  to  rehear  the 
proceeding,  but  this  motion  was  denied  on 
the  30th  day  of  January,  1919,  on  the  ground 
that  the  order  was  simply  temporary  in  its 
effect,  and  that  the  commission  would  not  be 
In  position  to  make  a  permanent  adjustment 
of  the  rates  until  such  information  was  se- 
cured by  it  as  could  only  be  available  from 
observing  the  plant  in  operation,  under  the 
conditions  provided  for  in  the  former  order. 
An  application  was  then  made  to  this  court 
to  suspend  the  order  of  the  commission  al- 
lowing the  Increased  rate. 

[1, 2]  The  commission  urges  that  this  court 
is  without  Jurisdiction  to  suspend  such  order, 
for  the  reason  that  it  is  only  a  temporary  and 
interlocutory  one,  and  that  the  Jurisdiction  of 
this  court  to  prohibit  the  execution  of  the 
commission's  orders  only  goes  to  such  orders 
as  are  final,  and  relies  upon  the  case  ot 
City  of  Bluefield  v.  Bluefleld  Waterworks  & 
Improvement  Co.,  81  W.  Va.  201,  94  S.  B. 
121,  in  support  of  this  contention.  The  pe- 
titioner contends  that  that  case  does  not  ap- 
ply here,  for  the  reason  that  the  Public 
Service  Commission  never  had  Jurisdiction  to 
entertain  the  application  for  Increased  rates, 
because  the  applicant  water  company  was 
not  furnishing  an  adequate  supply  of  whole- 
some  water  at  the  time  It  made  said  appli- 
cation, nor  was  it  doing  so  at  the  time  the 
order  allowing  the  increased  rate  was  en- 
tered, and  further  that  the  order  Is  so  far 
final  as  Justifies  a  review  thereof  under  the 
provisions  of  section  16  of  chapter  15o  of 
Barnes'  Code  (Ck)de  1913,  c.  15o,  §  16  [sea 
6511). 

[3,4]  If,  as  contended,  this  court  is  with- 
out Jurisdiction  to  review  such  an  order  of 
the  commission  as  is  involved  here,  that  wUl 
end  the  case.  It  Is  true  we  held  in  the 
Bluefield  case,  above  cited,  that  orders  of 
the  Public  Service  Commission  valuing  the 
property  of  and  fixing  the  riites  to  be  cliarg- 
ed  by  a  public  service  corporation  for  exper- 
imental purposes,  and  retaining  the  case  for 
future  action  after  the  result  of  such  exper- 
iments Is  ascertained,  are  not  final  orders 
subject  to  be  controlled  by  this  court.  In 
attempting  to  apply  the  conclusion  reached 
In  that  case  we  must  consider  the  language 


[  used  In  connection  with  the  facts  involved 
in  the  controversy.  There  an  Increase  in  the 
rates  had  been  granted  by  an  experimental 
order,  and  neither  the  dty  nor  any  of  the 
inhabitants  were  complaining  of  the  increase 
allowed,  but  the  water  company  was  com- 
plaining that  the  increase  allowed  It  was  not 
sufficient,  and  It  was  determined  that  that  or- 
der would  not  be  reviewed.  The  discussion  in- 
dulged In  in  the  opinion  discloses  that  this 
conclusion  was  based  largely  on  the  ground 
that  the  order  was  a  proper  one,  and  it  can 
reasonably  be  drawn  from  that  opinion  that 
the  court  would  have  exercised  Jurisdiction, 
if  it  had  reached  the  conclusion  that  the  or- 
der involved  was  unreasonable.  It  Is  true 
section  16  of  the  Public  Service  Commission 
Act  provides  for  invoking  the  Jurisdiction  of 
this  court  to  review  an  order  of  the  Public 
Service  Commission  by  any  party  feeling  ag- 
grieved by  a  final  order  thereof.  In  what 
sense  did  the  Legislature  use  the  word  *'finar 
In  that  statute?  Of  course,  If  we  say  that 
the  word  *'final"  there  means  the  last  order 
in  the  case,  or  the  order  disposing  of  it  final- 
ly, then  the  order  complained  of  here  is  not 
such  an  order.  If,  however,  we  take  the 
view  that  what  the  Legislature  meant  was 
such  an  order  as  grants  relief  to  one  party 
or  the  other,  and  changes  the  situation  of 
the  parties  to  their  material  advantage  or 
disadvantage,  the  order  complained  of  here 
is  such  an  order. 

.While  in  its  strict  sense  a  final  order  is 
the  last  or  concluding  order  In  a  case,  in  the 
popular  sense,  and  in  the  sense  in  which  it 
is  most  used  by  the  lawmakers,  as  well  as 
by  the  legal  profession.  It  is  ordinarily  con- 
sidered to  be  such  an  order  as  is  subject  to 
review  by  appeal,  writ  of  error,  or  other  ap- 
pellate process,  and  our  statutes  providing 
for  appellate  j)rocess  In  other  cases  do  not  in 
all  instances  contemplate  the  last  or  con- 
cluding order  In  the  case  as  the  only  one  sub- 
ject to  review  by  such  process.  We  are  of 
the  opinion  that  the  Legislature  In  the  use 
of  this  term  meant  to  cover  all  such  orders  as 
change  the  position  of  the  parties,  as  take 
from  one  and  give  to  the  other  something 
that  he  was  not  entitled  to  and  could  not 
receive  before.  If  we  do  not  give  the  statute 
this  construction,  then  the  Public  Service 
Commission  may,  by  these  provisional  or  ex- 
perimental orders,  put  its  actions  in  most 
cases  beyond  the  review  of  this  court  for 
such  a  period  of  time  as  would  make  the 
relief  of  little  value  when  it  was  finally  ob- 
tained. Of  course,  it  is  nqt  to  be  presumed 
that  the  Public  Service  Commission  will 
abuse  its  authority  or  its  Jurisdiction;  nei- 
ther is  such  presumption  indulged  in  in  re- 
lation to  any  other  court  or  tribunal,  but 
experience  teaches  that  such  bodies  do  at 
times  exceed  the  powers  conferred  upon 
them,  and  to  allow  an  order  based  upon  such 
an  excessive  exercise  of  power,  or  upon  an 
arbitrary  exercise  of  authority  to  remain  in 
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force,  even  for  only  a  short  time,  might  do 
incalculable  injury  to  those  directly  affected 
thereby.  I  know  it  may  be  answered  that 
the  courts  of  equity  would,  perhaps,  furnish 
relief  by  way  of  injunction  against  executing 
any  unreasonable  or  arbitrary  order;  but  it 
is  dear  from  a  reading  of  the  Public  Serv- 
ice Conmiission  Act  that  the  Legislature  in- 
tended that  act  to  be  full  and  'loomprehen- 
sive,  and  to  provide  a  quick— even,  I  might 
say,  a  summary — remedy,  for  correcting  the 
arbitrary  and  unwarranted  orders  of  the 
commission.  We  are  of  the  opinion,  there- 
fore, that  the  order  involved  here,  while  it 
is  experimental  in  its  effect,  while  it  is  en- 
tered largely  for  the  purpose  of  securing  ev- 
idence to  the  end  that  a  final  determination 
may  be  reached  fixing  tiie  proper  status  of 
the  parties,  is  nevertheless  such  an  order  as 
is  within  the  power  of  this  court  to  review. 
The  question  then  is:  Is  the  order  justi- 
fied by  the  findings  of  the  commission?  We 
have  recited  at  some  length  its  findings  of 
fact.  It  is  true  the  commission  finds  as  a  fact 
that  the  applicant  water  company  has  not 
performed  its  public  duty.  It  finds  also  as  a 
fact  that  the  applicant  has,  and  had  at  the 
time  of  the  entry  of  the  order,  temporarily 
provided  means  for  overcoming  to  a  great 
extent  its  failures  of  the  past,  and  that  it 
then  had  under  construction  improvements 
and  extensions  which  would  fully  meet  the 
wants  of  the  public  served  by  it  It  further 
found  as  a  fact  that  the  return  received  by 
the  applicant  for  the  service  it  actually  ren- 
dered, even  though  the  same  was  inadequate 
and  insufficient,  was  not  a  proper  and  just 
return  upon  the  investment  that  was  actually 
devoted  to  furnishing  that  service  Just 
what  changes  would  be  necessary  in  order  to 
make  this  return  adequate  and  sufficient  the 
commission  was  unable  to  say,  but  it  finds 
as  a  matter  of  fact  that  an  increase  of  20 
per  cent,  in  the  rates  thai  being  received 
would  not  be  more  than  the  applicant  was 
entitled  to;  it  might  be  less.  It  might  be 
that,  if  this  order  purported  to  permanently 
adjust  the  rates  for  the  applicant,  it  would 
be  improper  for  that  puri^ose.  Confessedly 
it  is  but  an  estimate  or  approximation  of  the 
proper  thing  to  be  done  in  order  that  imme- 
diate relief  may  be  furnished.  It  is  quite 
well  recognised  by  the  courts  that  in  grant- 
ing relief  against  such  experimental  orders 
as  this  the  courts  will  not  interfere  to  set 
them  aside,  except  upon  a  showing  that  they 
will  work  a  substantial  hardship  to  the  party 
complaining.  Knoxvllle  v.  Water  Co.,  212  U. 
8.  1,  29  Sup.  Ct  148,  63  L.  Ed.  871 ;  Des 
Moines  Gas  Co.  r.  Des  Moines,  288  U.  S.  153, 
35  Sup.  Ct  811,  59  L.  Ed.  1244.  If  the  find- 
ings of  fact  by  the  connnission  are  to  be  re- 
Ued  upon,  and  coimsel  in  argument  do  not 
question  the  correctness  of  these  findings, 
this  order  is  not  an  unreasonable  or  arbi- 
trary exercise  of  power  upon  the  part  of  the 
commission;   it  does  not  give  to  the  appli- 
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cant  any  more  than  it  is  fairly  aititled  to 
receive,  while  it  may  give  to  it  much  less. 
It  im];)08es  no  undue  hardship  upon  the  pa- 
trons of  the  applicant,  and  any  incidental  in- 
equalities which  may  result  from  the  admin- 
istration of  the  applicant's  business  under 
the  order,  we  think  are  fully  justified  by  the 
apparent  necessity  of  conducting  the  appli- 
cant's business  under  some  such  experiment 
in  order  that  the  commission  may  be  furnish- 
ed with  a  basis  upon  which  to  make  a  read- 
justment of  rates  fair,  not  only  to  the  ap- 
plicant, but  to  its  patrons  as  between  them- 
selves, so  that  an  undue  burden  may  not  fall 
upon  any  patron  while  another  receives  the 
service  rendered  by  the  applicant  for  much 
less  than  the  cost  thereof. 

Our  conclusion  is  therefore  to  refuse  to 
suspend  the  order  complained  of. 

MILLER,  P.  (concurring).  I  concur  in  de- 
nying the  relief  sought  by  petitioner,  but  not 
for  the  reasons  given  in  the  majority  opin- 
ion. I  am  unable  to  distinguish  this  case 
from  the  City  of  Bluefield  v.  Bluefield  Water 
Works  &  Improvement  Co.,  81  W.  Va.  201, 
94  S.  E.  121,  either  in  the  material  facts  in- 
volved or  in  the  principles  of  law  applicable 
thereto.  In  the  Bluefield  Case  the  water 
company  it  is  true  had  been  allowed  a  tem- 
porary increase  in  rates,  and  it  complained 
because  it  had  not  been  allowed  greater  rates 
and  contended  that  the  rates  allowed  were 
confiscatory,  and  that  it  had  been  deprived  of 
its  property  without  due  process  of  law,  con- 
trary to  the  Federal  Constitution.  In  the  case 
at  bar  the  water  company  was  allowed  a 
temporary  or  experimental  Increase  of  rates, 
and  the  city  on  behalf  of  its  citizens  is  as* 
sorting  a  violation  of  the  same  provision  of 
the  Constitution,  because  the  order  requires 
of  the  city  and  Its  dtiaens  the  payment  of 
rates  in  advance  of  the  contract  rates  which 
amounts  to  the  taking  of  their  property  with- 
out due  process  of  law.  So  that  the  only 
distinction  to  be  drawn  between  the  two 
cases  is  simply  the  fact  that  in  the  one  the 
water  company  was  the  petitioner  and  in  the 
other  the  munidpaUty  is  the  oranplaining 
party,  but  the  grounds  of  comidaint  are  the 
same  in  both  cases. 

I  am,  therefore^  unwilling  to  be  marched 
up  hill  and  th^  right  down  again  without 
any  good  reason  therefor,  and  I  see  none  in 
the  present  case.  I  think  the  opinion  of  the 
court  takes  too  compr^ensive  a  view  of  the 
authority  conferred  upon  this  court  by  the 
act  creatbig  the  Public  Service  Commissioa 
We  held  in  United  Fuel  Gas  Co.  v.  PubUc 
Service  Commission,  73  W.  Va.  671,  80  S.  E. 
981,  that  the  jurisdiction  of  this  court  con- 
ferred by  section  16  of  said  act  was  limited 
to  matters  purely  judicial  and  does  not  ex- 
tend to  matters  purely  administrative,  execu- 
tive or  legislative,  such  jurisdiction  not  be<. 
ing  conferred  by  the  Constitution.  And  the 
Bluefield  Case,  using  the  very  words  of  the 
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statute,  limits  our  Jurisdiction  so  far  as  con- 
ferred by  the  statute  to  final  orders.  The 
court,  by  what  appears  to  me  to  be  a  very 
strained  effort,  proposes  to  extend  that  ju- 
risdiction to  one  which  would  enable  us  in 
all  cases  to  supervise  and  control  the  com- 
mission at  every  step  in  the  course  of  its 
progress  in  the  administration  of  the  law 
and  before  it  had  reached  a  final  Judgment. 
A  'final  Judgment,  as  we  have  decided,  is  not 
subject  to  review  by  us  until  it  is  beyond  the 
power  which  the  commission  may  constitu- 
tionally exercise,  or  beyond  its  statutory 
power,  or  based  upon  a  mistake  of  law.  Unit- 
ed Fuel  Gas  Company  v.  Public  Service  Com- 
mission, supra,  syllabus  point  3.  And  this 
was  the  construction  given  like  provisions  of 
the  act  creating  the  Interstate  Commerce 
Commission,  from  which  our  statute  to  a 
large  extent  was  drawn,  by  the  Supreme 
Court  of  the  United  States. 

Now,  I  think  it  fair  to  assume  that  where 
the  Legislature  said  "final  order,'*  it  had 
some  reference  to  the  meaning  of  these  words 
as  understood  and  defined  in  our  decisions 
and  as  used  in  other  statutes  limiting  our 
Jurisdiction.  With  respect  to  the  order  un- 
der review,  the  comonission,  on  a  motion  for 
a  rehearing  addressed  to  it  by  the  petition- 
er, denied  the  motion  on  the  specific  ground 
that  its  order  was  purely  temporary,  and  be- 
cause it  found  after  taking  a  vast  volume  of 
testimony  it  had  been  unable  to  reach  a  Just 
and  proper  conclusion  without  such  exper- 
iment. It  concluded  that  experience  was  the 
only  witness  upon  whom  it  could  safely  rely 
to  do  Justice  between  the  parties.  This  is  a 
Jurisdiction  which  I  think  is  clearly  compre* 
bended  in  the  act  creating  it,  which  is  leg- 
islative, executive  and  administrative  in  na- 
ture, and  is  not  within  our  Jurisdiction  to 
control,  direct  or  review,  except  when  cov- 
ered into  its  final  order..  Then,  and  not  im- 
til  then,  does  our  Jurisdiction  attach.  Sup- 
pose the  order  of  the  commission  for  some 
good  reason  had  been  to  continue  the  case 
for  six  months  or  more,  to  enable  the  par- 
ties to  take  the  testimony  of  absent  witness- 
es to  establish  the  same  facts  it  proposes  to 
develop  by  the  experimental  process  order- 
ed, leaving  the  prevailing  rates  in  force,  and 
forsooth  depriving  the  water  company  in  the 
meantime  of  Just  compensation  on  its  capi- 
tal invested.  The  logic  of  the  opinion  of  the 
court  would  say  that  this  court  would  have 
the  power  to  intervene  and  say  to  the  com- 
mission in  advance  of  its  final  Judgment: 
"Tour  act  is  arbitrary  and  unjust ;  you  shall 
raise  the  rates  pending  investigation."  I  do 
not  find  such  Jurisdiction  in  the  organic  law 
of  the  commission,  and  I  must  decline  to 
read  into  it  by  construction  any  such  power. 
We  said  in  State  ex  reL  Public  Service  Comr 
mission  Y.  Baltimore  &  Ohio  Railroad  Co., 
76  W.  Va.  399,  85  S.  E.  714,  syl.  6: 


"Until  the  Public  Service  Commission,  puna* 
ant  to  the  authority  coiiferred  upon  it  by  said 
act,  has  investigated  and  determined  that  a 
particular  rate  complained  of  is  unreasonable, 
and  invalid  as  to  a  particular  carrier,  the  courts 
cannot  interfere  by  injunctive  process,  or  other- 
wise, to  stay  the  hand  of  the  commission  in  the 
performance  of  its  proper  duties  and  functions.** 

Much  more  might  be  said  and  many  au- 
thorities dted  in  support  of  these  views,  but 
I  have  said  enough  to  indicate  my  opinion 
that  the  relief  ought  to  be  denied  solely  on 
the  ground  that  we  have  no  final  order  of  the 
commission  before  us  and  therefore  no  Juris- 
diction by  the  statute  to  consider  or  review 
it  for  any  purpose. 

WILLIAMS,  J.,  concurs  in  this  note^ 


(8  W.  Va.  63i> 

OBERMAN  V.  RED  ROCK  FUEL  CO.  et  aL 

(No.  3616.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  4,  1919.    Rehearing  Denied 

April  18,  1919.) 

(SuUahu9  hy  the  Court.) 

1.  CoBPORATiONs  $s»481— Tbust  Dsbd— Fobb- 

OIiOSUBB— WaIVEB. 

A  majority  of  the  bondholders,  constituting 
a  majority  also  of  the  stockholders  of  a  coal 
mining  corporation,  whose  bonds  are  secured  by 
a  trust  deed  upon  the  company's  property,  pro- 
viding for  the  payment  of  interest  on  suc^ 
bonds  semiannually,  and  for  the  creation  of  a 
sinking  fund  to  meet  their  payment  when  due, 
and  further  providing  that  the  trustee  shall  sell 
the  property  upon  written  request  of  the  hold- 
ers of  a  majority  of  such  bonds,  if  default  is 
made  in  payments  of  interest  and  allowed  to 
continue  for  a  certain  length  of  time,  and  also 
further  providing  that  such  company  may  lease 
its  property,  in  case  there  is  no  default,  with 
the  consent  of  the  trustee  evidenced  by  his  unit- 
ing in  the  lease  or  otherwise,  by  making  a  pa- 
rol lease  of  such  property  at  a  time  when  a  de- 
fault existed,  to  which  lease  the  trustee  con- 
sented, and  by  putting  the  lessee  in  possession 
with  the  understanding  had  with  him  at  the 
time  that  the  lease  would  be  formally  executed 
by  the  corporation  and  ddivered,  as  soon  there- 
after as  a  stockholders'  and  directors'  meeting 
could  be  had,  waive  their  right  to  demand  a 
foreclosure  of  the  trust  deed  as  against  such 
lessee. 

2.  Banks   anu    Bankiko    ^=s»105(3),    118  — 

AOENOT— CaBHEEB. 

Where  the  trustee  in  such  deed  of  trust  is 
at  the  same  time  one  of  the  directors  of  such 
coal  corporation  and  also  cashier  of  the  bank 
holding  a  majority  of  the  bonds  and  acts  in 
conjunction  with  the  president  of  such  bank, 
who  is  also  president  of  such  company,  acting 
in  good  faith  in  doing  what  he  believes  to  be 
for  the  best  interest  of  the  bank,  acquiesces  in 
such  lease,  he  will  be  treated  as  the  bank's 
agent,  duly  authorised  to  act  on  its  behalf  in 
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the  premises,  and,  by  hia  acquiescence,  estops 
himself  and  bis  principal  from  denying  bis 
agency. 

3.  CoBPORATioNS   ^=9432(1)— Pbincipal   and 

AOKNT    ^=:>99— AOBirCT— PBESUHFTION. 

A  corporation,  whose  principal  officers 
knowingly  accept  the  benefit  of  services  per> 
formed  by  one  who  assumes  to  act  as  its  agent 
and  whose  officers  hold  meetings  pursuant  to 
previous  arrangements  made  by  such  an  one,  for 
the  purpose  of  effecting  a  lease  of  the  com- 
pany's property  to  another  person,  is  presumed 
to  have  employed  the  person  assuming  to  act 
for  it,  as  its  agent,  and  is  bound  by  his  acts, 
performed  within  the  legitimate  scope  of  his 
implied  authority. 

4.  Specific  Pebfobmancb  €=»47-~Lbase  of 
Coal  Minb—Pabol  Agbeement.  i 

The  lessee  of  a  coal  mine  under  a  parol 
agreement,  the  terms  of  which  are  clearly 
proven,  entered  into  by  the  authorized  'agents 
and  officers  of  a  coal  mining  corporation,  who 
has  been  put  in  possession  of  the  property  by 
them  and  has  made  valuable,  permanent  im- 
provements thereon,  under  the  assurance  that 
a  formal  lease,  in  accordance  with  the  parol 
agreement,  would  be  shortly  thereafter,  formal- 
ly executed  by  the  company,  is  entitled  to  have 
the  same  specifically  enforced  by  a  court  of 
equity;  the  legal  remedy  in  such  case  being  in- 
adequate. 

5.  COBPOEATIONS  ^=»4  <  9— -RlOHTS  OF  LB88EB» 
ReCBIVEBSHIP  —  AOCOUNTINO  —  COMPENSA- 
TION. 

Where,  in  a  suit  by  the  trustee  in  such  case 
to  oust  the  lessee  and  foreclose  the  trust  deed, 
on  the  written  request  of  a  majority  of  the 
bondholders,  made  after  the  lease  was  agreed 
upon,  a  receiver  has  been  appointed,  over  the 
lessee's  protest,  and  has  operated  the  mine 
pending  the  litigation,  and  the  lessee  finally  pre- 
vails, he  is  entitled  to  an  accountings  by  such 
receiver,  and  is  not  chargeable  with  any  part  of 
the  compensation  properly  allowable  to  such  re- 
ceiver for  his  personal  services  as  such. 

Appeal  from  Circuit  Court,  Marlon  County. 

Suit  by  Howard  A.  Oberman,  trufltee, 
against  the  Red  Rock  Fuel  Company  and 
Thomas  H.  Boswell  and  others,  with  answer 
and  cross-bill  by  defendant  Boswell,  in  which 
a  receiyer  of  the  company  was  appointed. 
Deci'ee  for  plaintiff  denying  relief  on  the 
cross-Mil,  and  def^idant  Boswell  appeals. 
Reversed  and  remanded. 

Martin  &  Seibert,  of  Martlnsburg,  and 
Sperry  &  Sperry,  of  Clarksburg,  for  appel- 
lant 

Jno.  J.  Coniff,  of  Wheeling,  and  Neely  & 
liively,  of  Fairmont,  for  appellees. 

WILLIAMS,  J.  The  Red  Rock  Fuel  Com- 
pany, a  West  Virginia  corporation,  owning 
4,403.74  acres  of  coal  at  Red  Rock,  Upshur 
county,  on  which  it  conducted  a  coal  min- 
ing operation,  and  having  its  principal  office 
in  Fairmont,  W.  Va.,  executed  to  Robert  0. 


Dalzell,  trustee,  a  deed  of  trust  covering  all 
of  the  aforesaid  coal  property,  to  secure  a 
bond  issue  of  $300,000  to  obtain  money  for 
the  purpose  of  developing  said  property.  The 
deed  of  trust  and  bonds  bear  date  November 
1,  1910,  and  the  bonds  are  payable  in  gold 
in  30  years  and  bear  six  per  centum  interest 
payable  also  in  gold  semiannually,  on  the 
1st  of  May  and  the  1st  of  November  of  each 
year.  All  of  these  bonds  have  been  issued 
and  are  now  held  by  the  following  persons 
and  corporations  and  in  the  following 
amounts,  viz.:  George  M.  Alexander  and 
Robert  T.  Cunningham,  testamentary  trus- 
tees of  the  estate  of  Lee  L.  Malone,  deceas- 
ed, $41,000;  A.  A.  Fowler,  executor  of  An- 
derson Fowler,  deceased,  $21,100;  Adelaide 
H.  Brown,  $21,100 ;  George  De  Bolt,  $29,500 ; 
City  Bank  of  Wheeling,  $171,300;  the  Peo- 
ple's Bank  of  West  Virginia  and  the  Dollars 
Savings  &  Trust  Company,  each  hold  $8,000 
of  the  bonds  as  collateral  to  secure  loans 
to  said  Red  Rock  Fuel  Company.  The  deed 
of  trust  contains  numerous  covenants  and 
provisions.  Among  them  is  one  by  the  gran- 
tor to  pay  the  interest  on  the  bonds,  provide 
a  sinking  fund  to  pay  off  the  bonds,  and  pay 
taxes  on  the  property ;  and  it  is  further  stip- 
ulated that,  in  case  of  default  in  the  pay- 
ment of  the  interest  on  the  bonds  for  60 
days,  or  of  default  in  the  performance  of 
one  or  more  of  the  other  covenants,  for  a 
period  of  6  months  after  notice  thereof  and 
demand  by  the  trustee,  said  trustee  may,  and 
upon  written  request  of  the  holders  of  a 
majority  of  said  bonds  outstanding  and  up- 
on being  indemnified  to  his  satisfaction  shall, 
proceed  to  sell  the  property. 

There  was  also  a  provision  that,  "so  long 
as  there  is  no  default  as  aforesaid,"  the  com- 
pany should  have  the  right  to  lease  the 
property  for  coal  mining  purposes,  and  that 
the  trustee  should  confirm  such  leases  ''by 
uniting  in  the  execution  thereof  or  other- 
wise," but  that,  in  case  of  such 'leases,  the 
minimum  royalty,  was  to  be  not  less  than  $6 
per  acre  per  annum,  nor  the  royalty  less 
than  6  cents  per  ton  of  coal  actually  mined, 
"rim  of  mine" ;  and  the  interest  of  the  com- 
pany in  such  lease  was  to  be  subject  to  the 
lien  of  the  deed  of  trust,  but  so  long  as  said 
company  was  not  in  default  it  was  permitted 
to  collect  the  rentals. 

On  the  22d  of  January,  1916,  the  trustee 
filed  his  bill,  alleging  that  the  Red  Rock 
Fuel  Company,  the  grantor,  had  defaulted 
in  payment  of  interest  on  the  bonds  and  in 
payment  of  any  amount  into  a  sinking  fund, 
and  that  he  had  been  requested  in  writing, 
by  the  holders  of  a  majority  of  the  bonds, 
to  take  possession  of  the  property  and  pro- 
ceed to  sell  the  same  for  the  benefit  of  the 
bondholders ;  there  being  a  provision  that,  in 
c^se  of  such  default,  the  trustee  might  de- 
clare all  the  outstanding  bonds  due  and  pay- 
able.   Plaintiff  further  alleges  that,  several 
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months  prior  to  the  filing  of  his  blU,  the  Red  f 
Rock  Fuel  Company  had  permitted  one 
Thomas  T.  Boswell  to  take  possession  of  Its 
property,  and  that  he  Is  now,  and  for  several 
months  past  has  been,  mining  and  disposing 
of  the  coal  therefrom,  without  proper  au- 
thority, and  therefore  that  plalntUf  is  un- 
able to  take  possession  of  the  property  and 
dispose  of  the  same  in  the  manner  provided 
in  the  aforesaid  trust  deed.  He  alleges  that 
he  does  not  know  by  what  arrangement  or 
agreement  between  the  aforesaid  company 
and  said  Boswell  the  latter  claims  the  right 
to  operate  the  property,  and,  "on  informa- 
tion and  belief,"  avers  that  said  Boswell  is 
not  operating  the  same  under  any  valid 
agreement  with  said  company.  The  Red 
Rock  Fuel  Company,  all  the  bondholders, 
and  said  T.  T.  Boswell  are  made  defendants 
to  the  bill.  PlaintifT  further  alleges  that  the 
Red  Rock  Fuel  Company  has  been  conduct- 
ing its  business  for  many  years  at  a  loss; 
that  it  is  insolvent,  and  the  security  of  the 
bondholders  is  becoming  less  valuable  as  the 
coal  is  being  removed,  without  a  proportion- 
ate amount  of  the  proceeds  realized  there- 
from being  deposited  in  a  sinking  fund ;  that 
said  Bosweirs  possession  casts  a  cloud  upon 
the  title  to  the  property,  and  will  prevent 
plaintiff  from  obtaining  a  reasonable  price 
therefor.  He  prays  for  the  appointment  of 
a  receiver  to  take  charge  of  the  property, 
for  an  hijunction  order  restraining  said  Bos- 
well, his  agents  and  attorneys,  from  inter- 
fering with  such  receiver  in  any  manner, 
for  a  Judicial  ascertainment  of  the  liens  and 
their  priorities  upon  said  property,  for  a  de- 
cree authorizing  a  sale  thereof,  and  for  gen- 
eral relief. 

Pursuant  to  notice,  served  upon  the  de- 
fendants George  M.  Alexander,  Robert  T. 
Cunningham,  George  De*Bolt,  and  the  Red 
Rock  Fuel  Company  on  the  22d  of  January, 
1916,  and  service  thereof  acknowledged  on 
the  previous  day  by  the  City  Bank  of  Wheel- 
ing, and,  apparently,  without  notice  to  any 
of  the  other  defendants,  the  court,  on  motion 
of  plaintiff,  appointed  the  defendant  George 
De  Bolt  receiver,  with  authority  to  take 
charge  of  the  property  and  carry  on  the  op- 
eration of  mining  coal,  directed  said  T.  T. 
Boswell,  his  agents  and  servants,  to  turn 
the  property  over  to  said  receiver,  and  en- 
joined said  Boswell,  his  agents  and  servants, 
from  Interfering  with  the  possession  and 
control  of  the  receiver. 

At  March  rules,  1916,  defendant  T.  T. 
Boswell  filed  his  answer  and  cross-bill,  to 
which  he  made  plaintiff  and  the  defendants 
named  in  the  trustee's  bill,  except  himself, 
parties,  alleging  that  he  was  rightfully  in 
possession  of  the  property  under  a  lease  from 
the  Red  Rock  Fuel  Company,  the  terms  of 
which  had  been  previously  agreed  to  be- 
tween himself  of  the  one  part,  and  Robert  CL 
Dalzell,  trustee,  George  M.  Alexander,  Rob- 
ert T.   Cunningham,   and   George  De  Bolt, 


representing  the  Red  Rode  Fuel  Company 
and  its  bondholders,  of  the  other  part,  but 
which  had  not  been  formally  executed,  and 
prays  that  he  may  have  a  decree  compelling 
specific  execution  thereof.  Defendants  an- 
swered both  the  bill  and  the  cross-bill ;  but 
none  of  them,  except  said  Boswell«  denied 
any  of  the  allegations  of  the  bill.  But  the 
answers  of  Alexander  and  Cunningham,  the 
Red  Rock  Fuel  Company,  Dalzell,  trustee, 
A.  A.  Fowler,  executor  of  Anderson  Fowler, 
deceased,  People's  Bank  of  West  Virginia* 
the  City  Bank  of  Wheeling,  and  Adelaide  H. 
Brown,  deny  the  averments  of  the  <aross-bill 
respecting  the  lease  agreement  allied  ta 
have  been  made  with  the  defendant  Boswell, 
and  deny  that  the  trustee  had  any  author- 
ity to  consent  to  a  binding  lease,  in  view  of 
the  default  then  existing  in  the  payment 
of  interest  on  the  bonds,  and  they  deny  his 
authority  to  represent  the  bondholders. 
Replications  were  made  to  the  several  an* 
swers,  and  depositions  of  numerous  wit* 
nesses  were  taken,  pro  and  con,  on  the  is- 
sues thus  made.  The  courr,  on  full  hear* 
ing,  entered  a  decree  on  the  1st  of  Feb- 
ruary, 1918,  denying  said  Boswell  the  relief 
prayed  for  in  his  cross-bill  and  held  the 
plaintiff,  Howard  A.  Oberman,  substituted 
trustee  in  the  room  and  stead  of  Robert  C. 
Dalzell,  whose  previous  decease  had  beea 
brought  to  the  court's  attention,  was  entitled 
to  the  relief  asked  in  the  bill,  found  the 
several  amounts  due  the  various  bondhold- 
ers, and  decreed  that,  if  said  sums  were  not 
paid  within  30  days,  then  €^eorge  De  Bolt,, 
who  was  appointed  a  special  commissioner 
for  the  purpose,  should  advertise  and  sell 
the  property. 

T.  T.  Boswell  has  appealed  from  tbe  fore- 
going decree,  and  complains  also  of  certain 
other  interlocutory  orders  and  decrees,  one 
made  on  the  22d  of  January,  1916,  appoint- 
ing the  receiver  and  enjoining  said  BosweU 
from  interfering  with  his  possession  or  man- 
agement of  the  property,  another  entered  on 
the  16th  of  February,  1916,  overruling  ap- 
pellant's motion  to  dissolve  the  injunction 
and  discharge  the  receiver,  and  another 
made  on  January  26,  1917,  again  refusing 
to  dismiss  the  receiver  on  appellant's  mo- 
tion after  plaintUTs  depositions  had  been 
taken  and  filed. 

The  vital  question  In  the  case  and  the  one 
decisive  of  all  others  is:  Has  appellant 
proven  a  lease  agreement  between  himself 
and  the  Red  Rock  Fuel  Company  and  the 
trustee  for  the  bondholders,  entitling  hin& 
to  a  specific  performance  thereof.  The  tes- 
timony of  witnesses  respecting  this  fact  is 
Irreconcilably  conflicting,  and,  if  the  case 
depended  alone  upon  such  evidence,  we  do 
not  hesitate  to  say  that,  in  view  of  our  pre- 
vious holdings  in  such  cases,  we  would  not 
disturb  the  finding  of  the  lower  court  But 
there  Is  much  written  evidence  in  the  rec- 
ord, which  we  think  Is  of  much  greater 
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weight  than  the  conflicting  oral  testimony, 
corroborating  the  testimony  of  appellant's 
witnesses. 

The  Red  Rock  Fuel  Company,  for  a  long 
time  prior  to  the  making  of  the  alleged  agree- 
ment with  appellant  in  the  city  of  Balti- 
more, on  the  24th  and  25th  of  September, 
1915,  had  been  trying  to  lease  or  sell  its 
property.  It  had  been  operating  at  a  loss, 
and  the  trustee  alleges  in  his  bill  that  said 
company  was  insolvent.  As  early  as  Jan- 
uary 12,  1915,  its  secretary  wrote  appellant, 
suggesting  the  leasing  of  this  property  to 
him  and  gave  him  a  general  description  of 
its  location  and  the  thickness  of  the  ydn 
of  coal.    In  this  letter  the  writer  says: 

'The  proposition  of  leasing  on  a  royalty  basis 
has  not  been  discussed  by  the  owners,  but  I 
think  tbls  could  be  worked  out.  If  you  are  suf- 
ficiently interested  and  desire  to  send  some  one 
to  see  the  mine  kindly  advise  the  time,  and 
will  try  to  meet  him  either  at  Grafton  or  Red 
Rock." 

Two  days  later  appellant  replied,  asking 
for  the  terms  on  which  the  company  was 
willing  to  make  a  lease,  the  lowest  royalty 
per  ton,  and  the  minimum  royalty  per  year. 
On  January  22d,  appellant  received  another 
letter,  this  time  from  Mr.  H.  H.  Lanham, 
in  which  the  writer  says  he  had  arranged 
with  Mr.  De  Bolt  and  the  stockholders  for 
a  meeting  to  be  held  In  Philadelphia  on 
February  1st,  informing  him  that,  after  the 
meeting  was  held,  he  and  Mr.  De  Bolt  would 
come  to  Baltimore,  "with  the  authority  to 
lease  or  sell  this  property,  and  if  possible 
to  take  this  matter  up  with  you  in  detail." 
Mr.  De  Bolt  was  secretary  of  the  company, 
and  Mr.  Lanham  says  he  was  acting  as  its 
agent  under  a  written  contract  signed  by 
Robert  T.  Cunningham,  vice  president.  But 
Lanham's  agency  is  controverted.  Mr.  Cun- 
ningham denies  that  he  authorized  Lanham 
to  try  to  sell  or  lease  ta  appellant,  or  that 
he  had  the  authority  to  do  so,  but  admits 
that,  early  Id  the  spring  of  1915,  he  wrote 
Mr.  Lanham,  stating  in  general  terms  the 
basis  on  which  he  would  consider  leasing  the 
property  to  certain  persons  in  Fairmont, 
who,  Mr.  Lanham  stated,  desired  to  lease  it 
Two  checks  for  $100  each  are  in  evidence, 
one  dated  October  27  and  the  other  Novem- 
ber 9,  1915,  drawn  upon  the  City  Bank  of 
Wheeling,  one  payable  to  the  order  of  the 
National  Bank  of  Faipnont  and  the  other 
to  the  order  of  H.  Hb  Lanham,  on  both  of 
which,  it  is  admitted,  said  Lanham  drew 
the  money.  These'  checks  were  signed  by 
George  De  Bolt,  secretary  of  the  Red  Rock 
Fuel  Company)  and  by  Robert  T.  Cunning- 
ham, vice  president.  Mr.  Lanham  swears 
that,  for  bringing  about  the  lease  agreement 
between  appellant  and  the  Red  Rock  Fuel 
Company,  he  was  to  be  paid  a  commission 
and  the  cbecks  were  payments  thereon,  and 
that  he  applied  them  on  the  expenses  of  his 
trip  to  Baltimore  to  see  appellant.    He  fur- 


ther says  he  had  talked  several  times  about 
the  matter  with  Mr.  Alexander  and  Mr.  Cun- 
ningham, and  on  one  occasion,  in  a  con- 
versation with  Mr.  Alexander  about  his  com- 
mission, he  replied: 

"Tou  lay  low  and  saw  wood  until  this  mat- 
ter is  settled,  and  then  come  in  and  see  about 
the  matter,  and  we  will  setUe  with  you  then/' 

He  also  swears  Mr.  Cunningham  told  him 
practically  the  same  thing.  Wbether^  Mr. 
Lanham  was  actually  employed  as  agent, 
under  a  written  contract  with  the  Red  Rock 
Fuel  Company  or  any  of  its  officers  or  di- 
rectors, is  not  material,  for  It  Is  proven  be- 
yond question  that  he  was  very  active  In 
bringing  about  a  meeting  between  the  Red 
Rock  Fuel  people  and  appellant  whidi  was 
held  in  Baltimore  on  ^ptember  24th  and 
25th,  and  attended  the  meeting  himself.  It 
also  appears  that  he  kept  the  officers  of  the 
company  fully  advised  as  to  what  he  was 
doing  In  the  premises.  In  a  letter  of  Jan- 
uary 26,  1915,  signed  Red  Rock  Fuel  Com- 
pany by  George  De  Bolt,*  secretary,  the 
writer  acknowledges  receipt  of  appellant's 
letter  of  the  14th  January,  and  says: 

'*We  are  now  counting  on  having  a  meeting 
about  the  1st  of  February  when  we  can  go  into 
this  matter,  and,  if  the  others  interested  are 
favorable  to  a  proposition  of  this  kind,  we  will 
take  it  up  further  with  you.  •  •  •  Mr.  H. 
H.  Lanham  has  shown  me  your  letter  to  him 
on  the  28d  hist" 

In  the  letter  referred  to,  appellant  nad 
written  Lanham,  suggesting  that  10  per 
cent,  of  the  price,  for  which  the  coal  should 
be  sold,  wofdd'be  a  proper  royalty  basis,  if 
a  lease  should  be  consummated,  and  that 
he  would  like  to  see  Mr.  Lanham  in  Bal- 
timore, at  any  time  suitable  to  him.  Corre- 
spondence continued  betwe^i  appellant  on 
the  one  part,  and  George  De  Bolt  and  Mr. 
Lanham  on  the  other,  at  short  intervals, 
from  that  time  on,  until  after  the  alleged 
agreement  was  made  on  the  24th  and  25th  of 
September  of  that  year.  Under  date  of  Au- 
gust 5th,  appellant  wrote  Mr.  De  Bolt  say- 
ing: 

"I  have  been  going  over  the  matters  pretty 
thoroughly  in  regard  to  the  Red  Rock  Fuel 
Company's  property  with  Mr.  Lanham,  and  I 
have  come  to  the  conduaion  that  after  exam- 
ination, and  finding  the  property  all  right,  that 
I  am  prepared  to  take  the  property  over  on  a 
royalty  basis  of  ten  cents  (10^)  per  gross  ton, 
guaranteeing  to  pay  royalty  the  first  year  on 
160,000  tons,  the  isecond  year  200.000  tons  and 
the  third  year  and  thereafter  800,000  tons.  I 
am  also  to  take  over  the  stock  in  store  and 
whatever  mules  and  horses  you  may  have  on 
hand.  If  I  enter  into  a  lease,  it  is  understood 
that  the  royalty  is  to  be  paid  quarterly  on  the 
20th  of  the  month  following  the  quarter.  Of 
course  all  necessary  improvements,  machinery, 
etc.,  needed  for  increasing  the  output  after  I 
take  the  lease  is  to  be  supplied  by  me.  I  would 
like  for  a  decision  in  this  matter  as  soon  as 
possible  and  if  favorable,  then  Undly  give  me 
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written  option  on  the  property  on  these  bases 
for^teen  days.  If  I  am  to  take  this  property 
over,  I  would  like  the  date  of  the  lease  to  com- 
mence September  1st. 


ft 


On  the  previous  day,  Mr.  De  Bolt  had 
written  Mr.  Lanham  in  Baltimore,  inclosing 
an  analysis  of  the  company's  coal,  apparent- 
ly on  the  latter's  request  and  for  the  pur- 
pose of  appellant's  Information,  for,  in  an- 
other letter,  addressed  to  Mr.  De  Bolt,  ap- 
pellant acknowledges  receipt  of  the  analysis 
from  Lanham  and  expresses  surprise  on 
learning  that  tlie  per  centum  of  sulphur  runs 
so  high,  the  analysis  showing  2.20  per  cent. 
On  August  9th,  Lanham  wrote  appellant  that 
he  had  taken  up  his  proposition  of  leasing 
the  coal  with  De  Bolt  and  Cunningham,  and 
they  had  called  a  meeting  of  the  company 
at  Fairmont  on  the  12th,  and  would  go  over 
his  proposition  thoroughly  and  then  give 
him  an  answer.  And  on  August  13th  Lan- 
ham sent  him  the  following  telegram: 


««i 


'Fuel  company  considered  your  proposition 
at  meeting  yesterday  feel  sure  the  matter  can 
be  speedily  concluded  after  you  have  examined 
property  and  find  same  satisfactory  advise  when 
you  will  come." 

Mr.  De  Bolt,  secretary  of  the  company, 
wrote  appellant  on  September  3d,  after  ap- 
pellant's son  had  made  an  examination  of  the 
property,  saying: 

"I  am  glad  to  know  that  your  Mr.  B.  T.  Bos- 
well  was  fairly  well  impressed  with  our  proper- 
ty as  I  felt  that  he  went  into  the  matter  very 
carefully  and  thoroughly." 

In  the  closing  paragraph  he  says: 

"The  writer,  as  well  as  Mr.  Cunningham,  both 
enjoyed  very  much  the  visit  to  the  property 
with  your  son." 

On  the  1st  September,  after  E.  T.  Boswell, 
appellant's  son  and  agent,  had  examined  the 
property  and  made  a  report  thereof  to  ap- 
pellant, he  wrote  De  Bolt,  stating  what  his 
son  had  reported  to  him  as  to  the  thickness 
of  the  vein,  the  number  of  mine  cars  and  the 
mine's  capacity,  in  its  then  condition,  and 
again  expresses  surprise  at  the  result  of  an 
analysis  which,  he  says,  the  Baltimore  city 
chemist  had  made  of  some  samples  of  the 
coal  his  son  had  taken  from  the  mine,  and 
further  says  he  can  go  no  further,  until  he 
can  have  a  test  made  of  a  couple  of  cars  of 
the  coal  by  the  Baltimore  &  Ohio  Railroad 
Company,  which  he  thinks  wiU  be  done  short- 
ly. At  appellant's  request,  Mr.  De  Bolt,  on 
September  8th,  mailed  to  him  a  form  of 
lease  in  order  to  give  him  a  general  idea  as 
to  the  form  of  lease,  and  said: 

"Whatever  changes  necessary  to  be  made 
both  parties  to  tue  lease  would  have  to  get  to- 
gether and  agree." 

He  further  says,  referring  to  the  form  of 
lease  inclosed: 


"This  copy  belongs  to  Mr.  Lanham,  and  if 
you  desire  to  make  a  copy  before  returning  it 
you  may  do  so." 

Appellant  returned  the  copy  on  the  9th  of 
September  and,  among  other  things,  says: 

"As  we  have  got  to  add  considerable  to  the 
equipment  to  be  able  to  increase  the  output, 
we  will  not  give  any  bond,  as  we  consider  that 
equipment  that  we  are  to  add  to  the  property  is 
sufficient  guarantee  for  your  royalty  and  the 
fulfillment  of  the  lease.  We  must  also  ask  that 
the  lease  contain  a  clause  protecting  us  in  case 
of  car  shortage  and  strikes.  If  you  will  draw 
a  lease  along  these  lines,  have  it  dated  the  first 
of  October,  I  am  prepared  to  accept  same,  but 
must  know  in  a  reasonable  time  whether  your 
people  are  willing  to  enter  into  this  lease  or 
not.  I  do  not  wish  to  spend  money  and  my  ef- 
forts in  looking  up  business  for  this  coal,  if 
I  am  not  to  work  the  property.  Tou  must  also 
enter  into  ai^ agreement,  by  which  I  will  be  al- 
lowed to  transfer  this  lease  to  a  company  in 
case  I  may  later  decide  to  incorporate  a  com- 
pany for  working  this  property.  The  first 
thing  needed,  and  that  at  once,  will  be  a  car  of 
rails  and  to  be  able  to  get  railroad  cars  enough 
to  mine  the  required  quantity,  it  will  be  neces- 
sary for  us  to  install  another  generator,  engine 
and  boiler.  I  have  been  already  notified  to  that 
effect  by  the  rating  clerk  of  the  B.  &  O.  Rail- 
road. Your  rating  being  extremely  low  on  ac- 
count of  this  shortage.  Kindly  let  me  hear 
from  you  as  soon  as  you  can,  and  oblige." 

This  letter,  although  addressed  to  Mr.  De 
Bolt,  appears  to  have  been  answered  by  both 
him  and  Mr.  Lanham  on  the  following  day. 
In  his  reply  De  Bolt  says: 

"  •  •  ♦  We  are  taking  immediate  steps  to 
get  a  meeting  of  our  people  to  consider  your 
proposition.  We  must  advise  you,  however, 
that  we  have  never  considered  anything  less 
than  12  cents  per  ton  of  2,240  pounds  when  dis- 
cussing the  advisability  of  leasing  the  property, 
and  we  have  likewise  never  considered  in  our 
discussions  leasing  all  of  the  acreage  with  the 
present  mining  plant.  Just  as  soon  as  we  can 
get  the  views  of  our  associates  we  will  arrange 
for  a  meeting,  with  the  view  of  working  out  an 
agreement.  We  assure  that  this  matter  will 
be  hurried  all  possible." 

And  Mr.  Lanham  writes,  "We  had  another 
meeting  of  the  Red  Rock  Fuel  Company's 
committee  this  afternoon  after  receiving  your 
letter  this  morning,"  and  suggested  any  time 
after  the  first  of  the  week,  convenient  to 
appellant,  they  would  go  down  to  Baltimore 
and  go  over  the  mtftter  with  him  in  detail, 
saying  further: 

"We  feel  sure  that  this  matter  can  be  worked 
out  satisfactorily  to  all  and  with  much  less 
trouble  by  all  being  present  at  the  time.  Cor- 
responding is  a  very  poor  way  to  negotiate  a 
deal  of  this  magnitude  and  for  that  reason  I 
had  them  get  together  this  afternoon  and  we 
have  arranged  as  above  stated." 

But  before  receiving  either  of  these  re- 
plies, appellant  wrote  Mr.  De  Bolt  on  Sep- 
tember 10th,  the  following  letter: 


W.Va.) 


OBERMAN  y.  BED  BOCK  FTJEL  CO. 


71 


"Begarding  bond,  I  forgot  to  state  in  my  let- 
ter of  yesterday,  that  if  your  company  will 
agree  to  furnish  the  necessary  additional  equip- 
ment required  to  make  it  possible  for  me  to  get 
out  the  minimum  quantity  required,  I  would  not 
mind  giving  $25,000  bond.  But,  I  cannot  see 
why  I  should  have  to  do  both,  give  bond  and 
equip  the  mine,  when  it  is  *  going  to  require 
about  three  times  the  equipment  that  is  there 
now  to  work  the  property  as  it  should  be 
worked." 

On  September  14th  appellant  received  the 
following  telegram  from  Lanham: 

*'We  have  been  delayed  by  waiting  on  some 
information  from  some  parties  in  Wheeling 
as  soon  as  information  is  received  here  Mr.  De 
Bolt  and  myself  will  come  to  Baltimore  and  fin- 
ish this  matter  with  you  while  there.' 


tt 


And  on  the  17th,  received  the  following 
letter  from  him: 

"I  have  taken  the  matter  up  with  Mr.  Alex- 
ander and  Mr.  Cunningham,  and  I  am  of  the 
opinion  that  we  will,  leave  here  Sunday  after- 
noon and  be  in  Baltimore  Monday  morning.  If 
this  arrangement  is  changed  I  will  wire  you. 
Mr.  De  Bolt  and  I  have  acted  in  very  good 
faith  in  this  matter  and  the  delays  are  due  to 
Mr.  Alexander.  Mr.  Cunningham  and  Mr.  Dal- 
zell  of  Wheeling,  but  I  think  everything  is 
coming  around  all  right  at  the  present  time 
and  we  will  be  able  to  finish  this  deal  within 
a  few  days." 

Mr.  De  Bolt  also  wrote  him  on  the  same 
date   as  follows: 

"Was  in  hopes  that  we  could  take  up  our  Bed 
Bock  proposition  this  week,  but  have  been  wait- 
ing for  an  expression  from  the  others  associat- 
ed with  as.  Will  try  and  arrange  to  have  a 
conference  with  you  in  Baltimore  early  next 
week,  and  will  advise  you  definitely  not  later 
than  the  coming  Monday;  or  to-morrow  if  pos- 
sible." 

Pursuant  to  previons  arrangement,  a  meet- 
ing in  Baltimore  was  had  with  appellant  on 
24th  and  25th  of  September  at  which  his 
son  B.  T.  Boswell,  Lanham,  De  Bolt,  Cun- 
ningham, Alexander,  and  Dalzell,  the  trustee, 
were  present. 

We  have  taken  pains  to  quote  much  of  the 
correspondence  because  we  think  it  fur- 
nishes evidence  of  a  conclusive  character  es- 
tablishing the  following  facts:  First,  that 
Ivflnham  was  acting  on  behalf  of  the  Bed 
Bock  Fiiel  Company  and  that  Its  officers  had 
knowledge  thereof;  second,  that  Mr.  Dalzell, 
the  trustee,  was  informed  of  the  efforts  then 
k>eing  made  by  Lanham  and  De  Bolt  to  effect 
a  lease  of  the  Bed  Bock  Fuel  Company's 
property  to  appellant,  and  acquiesced  therein, 
in  the  manner  hereinafter  pointed  out. 

At  that  meeting,  according  to  the  testimony 
of  appellant,  his  son,  and  Lanham,  all  the 
material  provisions  of  the  lease  were  dis- 
cussed among  the  parties,  understood  and 
agreed  to,  and  were  reduced  to  writing,  ex- 
cept the  description  of  the  prc^rty  to  be- 
covered  by  the  lease^  and  the  wording  of  a 


car  shortage  clause,  but  was  not  then  actual- 
ly signed  by  the  parties ;  and  that  it  was 
also  thoroughly  understood  among  all  the 
parties  that  the  lease  was  to  take  effect  and 
possession  delivered  to  appellant  on  October 
1,  1915;  that  the  line  or  lines,  dividing  the 
property  leased  from  the  remainder  of  the 
company's  coal,  should  be  thereafter  de- 
termined by  it  and  ins.erted;  and  that  a  car 
shortage  clause  should  likevFlse  be  inserted, 
and  the  paper  then  executed  by  the  company 
by  its  proper  officers  and  by  Bobert  C.  Dal- 
zell, trustee,  and  appellant 

On  returning  to  Fairmont,  the  officers  of 
the  company  immediately  sent  written  no- 
tices to  all  the  stockholders  calling  a  meet- 
ing to  be  held  on  October  1,  1915,  at  the  City 
Bank  of  Wheeling,  in  the  city  of  Wheeling. 
That  meeting  was  held,  and  the  following 
stockholders  were  present:  B.  T.  Cunning- 
ham, A.  A.  Fowler,  A.  S.  List,  B.  O.  Dalzell, 
and  George  I>e  Bolt;  Cunningham  and  Fow- 
ler appearing  both  in  their  representative 
and  personal  capacities,  each  being  noted,  as 
a  holder  in  his  own  right,  of  one  share  of 
stock.  The  stodc  there  represented  was 
8,929  shares,  out  of  a  total  of  10,000  shares. 
Mr.  A.  S.  List  presided,  and  George  De  Bolt 
was  made  secretary.  A  resolution  was 
passed,  reciting  that  certain  officers  and 
stockholders  of  the  company  had  had  a  con- 
ference with  T.  T.  Boswell  **with  the  view  of 
ascertaining  whether  or  not  it  would  be  pos- 
sible to  reach  an  agreement  with  said  Bos- 
well whereby  a  lease  could  be  made  to  said 
Boswell  of  this  company's  Bed  Rock  prop- 
erty," and  further  that  in  the  judgment  of 
the  stockholders  a  lease  of  the  property  to 
said  Boswell  upon  the  following  terms  would 
be  advantageous,  ''provided  such  form  of 
lease  be  acceptable  to  said  Boswell."  The 
resolution  then  proceeds  to  set  forth  the 
terms  and  conditions  of  a  lease  covering 
practically  one  half  of  the  company's  coal 
acreage,  and  giving  appellant  an  option  to 
lease  the  other  half,  which  does  not  differ 
materially  from  the  terms  and  conditions 
set  forth  in  the  form  of  lease  reduced  to  writ- 
ing at  the  meeting  in  Baltimore,  except  that 
it  was  left  to  the  discretion  of  the  board  of 
directors  whether  or  not  Mr.  Boswell  should 
be  required  to  give  a  bond  for  the  faithful 
performance  of  his  covenants.  Mr.  Dalzell 
says  the  stockholders  of  the  Bed  Bock  Fuel 
Ccmipany  and  the  bondholders  are  one  and 
the  same  persons,  except  two  or  three  i>er6ons 
who  are  mere  nominal  stockholders.  The 
money  to  finance  the  corporation,  apparently^ 
was  not  raised  by  the  sale  of  stock,  but  al- 
together on  the  issue  and  sale  of  bonds,  and 
the  stock  was  Issued  to  the  bondholders  in 
proportion  to  the  amount  of  bonds  they  held. 
Only  a  few  men  composed  the  company,  and 
nearly  all  of  the  stockholders  were  also  di- 
rectors. At  a  directors'  meeting  held  also  at 
the  City  Bank  of  Wheeling,  immediately  aft* 
er  adjournment  of  the  stockholders'  meeting, 
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the  followlBg  flTe  of  the  seven  directors  were 
present:  Irlst,  Dalzell,  Cnnningham,  Fowler, 
and  De  Bolt.  Lowell  Brown  and  G.  M.  Alex- 
ander, the  only  other  directors,  were  absent 
Mr.  List  and  Mr.  Dalzell  were  also  stock- 
holders and  directors  of  the  City  Bank  of 
Wheeling,  the  former  being  also  its  presi- 
dent and  the  latter  it?  cashier,  and  said 
bank  holds  9171,300  of  the  Bed  Bock  Fuel 
Company's  bonds,  which  is  more  than  a 
majority  of  them. 

On  October  4th  appellant  wired  De  Bolt  to 
know  what  was  done  about  the  lease,  saying: 

"Have  appointment  in  Philadelphia  to-morrow 
but  will  do  nothing  until  hear  from  you  or  have 
lease  in  hand.    Please  wire.*' 

De  Bolt  answered  immediately  both  by 
wire  and  confirmatory  letter,  saying: 

''Lease  for  Bed  Bock  property  approved  at 
stockholders*  meeting  held  October  Ist  without 
material- change  from  paper  you  hold  and  or- 
dered executed,  providing  for  insertion  of  car 
shortage  feature.  Paper  cannot  be  executed 
until  boundaries  are  established.  Tou  are  safe 
in  going  ahead  with  your  arrangements." 

An  Inventory  of  the  live  stock,  wagons, 
mine  supplies,  and  other  materials  was  taken 
and  turned  over  to  appellant  "as  lessee 
October  1,  1916."  In  his  letter  inclosing  the 
same,  De  Bolt  writes,  under  date  of  October 
29th: 

"We  are  having  the  acreage  divided  and 
thiuk  this  will  be  ready  by  the  first  of  next  week 
BO  that  a  lease  can  then  be  duly  executed." 

Appellant  was  placed  in  actual  posses- 
sion on  the  10th,  but  to  take  effect  as  of  the 
1st  of  October,  1916.  Thereafter,  according 
to  his  evidence,  he  made  valuable  permanent 
improvements  on  the  property  amounting  to 
over  $4f500.  This,  however,  is  contested. 
Part  of  this  expense  was  for  labor  in  lianging 
wire,  repairs  to  mine  cars,  digging  a  well 
and  laying  tracks  in  the  mine  headings, 
removing  rock  from  the  mine  floor  in  order 
to  get  proper  height  in  the  headings,  and 
$413.86  of  it,  he  says,  was  the  diiference  in 
cost  in  removing  coal  from  the  headings  and 
removing  it  from  the  rooms.  Although  ap- 
pellant admits  that  these  items  are  charge- 
able to  general  operating  expenses,  neverthe- 
less he  insists  they  are  permanent  improve- 
ments. In  our  view  of  the  case,  we  need 
not  decide  how  many  or  what  particular 
items  can  properly  be  regarded  as  permanent 
improvements.  But  it  seems  that  the  digging 
of  the  well,  the  removal  of  rock  from  the 
floor,  and  the  laying  of  track  in  the  head* 
ings,  as  well  as  necessary  repairs  on  mine 
cars,  could  properly  be  so  regarded. 

[1-3]  Appellees  insist  on  the  following  prop- 
ositions as  constituting  a  bar  to  appellant's 
claim  to  affirmative  relief:  (1)  That  Bobert 
C.  Dalzell,  trustee,  could  not,  and  did  not, 
join  in  the  execution  of  the  alleged  Baltimore 


lease;  and  (2)  that  the  Bed  Bock  Fuel  Com- 
pany did  not  agree  to  said  lease.  The  first 
proposition  is  based  on  the  assumption  that, 
because  of  default  in  the  payment  of  in- 
terest on  the  bonds  and  failure  to  provide  a 
sinking  fund,  the  trustee  was  forbidden,  by 
the  terms  of  the  trust,  to  consent  to  the  ex- 
ecution of  a  lease.  This  provision,  however, 
we  think,  was  waived.  In  its  answer,  the 
Bed  Bock  Fuel  Company  admits  that  default 
had  existed  for  years,  in  fact,  that  it  had 
paid  interest  on  the  bonds  only  for  the  first 
six  months  after  the  trust  deed  was  executed, 
and  all  parties  admit  that,  up  to  the  time  of 
making  the  alleged  lease  to  appellant,  the 
company's  business  had  been  unsuccessful, 
and  that  it  was  then  insolvent.  The  record 
discloses  much  anxiety  on  the  part  of  the 
bondholders  to  lease  the  property  to  some 
one  who  could  and  would  make  its  operation 
a  success.  The  trustee  was  the  cashier,  the 
active  agent  of  the  City  Bank  of  Wheeling 
which  held  a  majority  of  the  bonds.  He  and 
all  the  bondholders  knew  tbat  default  had 
existed  for  years,  yet  no  steps  were  taken 
by  any  of  them  to  enforce  the  trtst.  By 
their  silence  and  participation  in  the  ne- 
gotiations for  a  lease  to  appellant,  the  City 
Bank  of  \V(heeling,  A.  S.  List,  B.  T.  Cunning- 
ham, G.  M.  Alexander,  A.  A.  Fowler,  and 
George  De  Bolt  waived  their  right  to  de- 
mand an  enforcement  of  the  trust  In  dero- 
gation of  appellant's  right,  and  are  now  es- 
topped to  insist  04  a  sale.  The  parties 
above  named  are  the  holders  of  more  than 
$260,000  of  the  $300,000  bond  issue.  The  de- 
fault provision  was  for  the  protection  of  the 
bondholders,  and  they  had  the  power  to 
waive  it  It  required  the  holders  of  a  ma- 
jority of  bonds  to  insist  on  Its  enforcement. 
Yet  the  trustee  was  not  requested  to  fore- 
close the  trust  deed  until  more  than  three 
months  had  passed^  after  the  alleged  lease 
to  appellant  Why  was  he  not  requested  to 
sell  the  property  sooner?  A  fair  inference  to 
be  drawn  from  the  facts  and  circumstances 
clearly  established  is,  we  think,  that  the 
bondholders  knew  a  sale  of  the  property 
would  be  disastrous  to  them,  and  they  con- 
sidered that  a  better  plan  would  be  to  try 
to  lease  it  to  some  one  who  could  successfully 
operate  it  and  make  it  yield  something  with 
which  to  pay  interest  Being  both  a  director 
of  the  Bed  Bock  Fuel  Company  and  cashier 
of  the  bank  holding  a  majority  of  the  bonds, 
it  is  hardly  conceivable  that  the  trustee  did 
not  discuss  the  matter  with  the  directors  of 
his  bank,  among  whom  was  Mr*  List  the 
president,  who  was  also  a  director  and  presi- 
dent of  the  Bed  Bock  Fuel  Company.  The 
circumstances  appearing  in  the  case  are 
sufficient  to  establish  an  implied  waiver  of 
the  right  to  insist  on  a  foreclosure,  not  only 
on  the  part  of  the  City  Bank  of  Wheeling, 
but  also  on  the  part  of  all  other  bondholders 
who,  in  any  way,  participated  in  the  meet- 
ing held  with  appellant  in  Baltimore^  or  in 
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the  stockholders'  meeting,  held  In  Wheeling 
the  1st  of  October. 

The  material  provisions  of  the  lease  agree- 
ment, we  think,  are  clearly  and  fairly  proven. 
According  to  the  contention  of  the  appellees, 
the  only  features  of  the  lease  upon  which  a 
fnll  understanding  and  agreement  were  not 
had  at  the  Baltimore  meeting  are:  (1)  The 
lines  dividing  the  property  into  halves,  sepa- 
rating that  part  covered  by  the  lease  from 
the  remainder  upon  which  appellant  was  giv- 
en only  an  option  to  lease ;  (2)  the  wording  of 
a  car  shortage  dause;  and  (3)  whether  or 
not  appellant  should  be  required  to  give  a 
bond  for  the  faithful  performance  of  his 
covenants.  Appellant  was  not  particular  as 
to  how  the  division  of  the  property  was  to 
be  made,  whether  by  an  imaginary  line,  or 
by  the  lines  dividing  the  lands  of  the  owners 
of  the  surface,  the  coal  property  consisting  of 
a  consolidated  boundary,  made  up  of  numer- 
ous small  tracts  purchased  from  the  individ- 
ual owners  thereof,  and  therefore,  he  sayfi, 
he  left  that  ntatter  to  the  agents  of  the  coal 
company.  That  such  was  the  understanding 
is  fully  shown,  we  think,  by  a  letter  from 
appellant  to  R.  T.  Cunningham  dated  Octo- 
ber 2(Hh,  In  reply  to  one  received  from  him 
dated  October  18th,  in  which  Mr.  Cunning- 
ham said: 

'*A8  you  have  heretofore  been  advised  the 
stockholders  and  directors  of  the  Red  Rock 
Fuel  Company  held  a  meeting  on  October  Ist 
and  authorized  the  leasing  of  Red  Rock  Fuel 
Company  property  to  you  upon  terms  and  con- 
ditions heretofore  substantially  agreed  upon, 
and  approved  the  form  of  a  lease  to  be  executed 
by  the  Fuel  Company  to  you.  This  lease  was 
to  take  effect  on  that  day,  October  Ist,  provided 
it  met  with  your  approval.  In  order  to  complete 
this  agreement  and  lease  ready  for  execution 
it  is  necessary,  as  you  know,  to  locate  the  line 
dividing  the  property  which  yon  take  under  the 
lease  and  the  property  which  you  take  under 
the  optional  provision  contained  in  the  lease; 
it  is  also  necessary  to  survey  out  that  part  of 
the  property  which  is  supposed  to  be  faulty. 
This  is  the  18th  day  of  October  and  nothing 
has  been  done  as  yet  to  make  these  surveys 
preparatory  to  the  completion  of  the  lease  and 
its  execution  by  yourself  and  Red  Rock  E^iel 
Company." 

Appellant  replied,  expressing  surprise  that 
any  blame  should  be  attached  to  him  because 
the  lines  were  not  established,  and  said,  "my 
son  was  at  Red  Rock  most  of  last  week, 
partially  for  that  purpose,"  and  that,  as  he 
understood  it,  the  faUure  was  because  of 
the  company's  not  coming  to  a  decision  as  to 
whether  it  would  take  the  crop  lines  or  the 
surface  lines,  add  whether  it  would  draw  an 
imaginary  line  across  the  property,  or  take 
the  lines  of  the  different  farms.  **£ither 
will  be  satisfactory  to  me^"  he  says,  "(al- 
though I  imagine  an  imaginary  line  would 
be  best)  Just  so  you  divide  the  property  in 
half  after  deducting  the  faulty  portion." 
Appellant's   contention  Is   further   substan- 


tiated by  the  form  of  lease  drawn  some  time 
after  the  Wheeling  meeting,  and  presented 
to  him  for  his  acceptance.  This  draft  con- 
tains a  description  of  the  land  included  in 
the  lease,  by  reference  to  various  deeds  to 
the  company  for  the  coal  from  the  land- 
owners. 

That  the  lease  was  to  contain  a  car  short- 
age clause,  intended  to  relieve  the  lessee 
from  the  payment  of  the  full  minimum 
royalty  in  case  the  railroad  company  should 
fail  to  furnish  the  mine  with  enough  cars  to 
take  care  of  the  tonnage  of  coal  appellant 
was  under  obligation  to  mine,  is  shown  by 
two  letters  from  him  to  De  Bolt,  one  on 
September  0th  notifying  De  Bolt  that  he 
would  require  such  a  clause  in  the  lease, 
and  the  other  on  September  25th,  the  last 
day  of  the  Baltimore  meeting,  in  which  he 
gave  his  version  of  the  proper  wording  of 
such  a  clause,  and  in  a  postscript  to  his 
letter  says,  *'You  will  remember  Mr.  Cun- 
ningham asked  for  a  letter  bearing  on  this." 
Answering  this  letter  on  September  27th, 
Mr.  De  Bolt  says,  "Have  furnished  the  oth- 
ers interested  with  a  copy  of  this  letter  so 
that  it  can  be  taken  up  definitely  at  our 
stockholders'  and  directors'  meeting  on  Fri- 
day of  this  week,"  which  day,  as  shown  by 
the  calendar  for  the  year  1915,  was  the  1st 
day  of  October,  the  day  on  which  the  meet- 
ings were  held  at  Wlheeling;  and  is  further 
conclusively  shown  by  the  additional  fact 
that  the  lease,  thereafter  prepared  and  ten- 
dered to  appellant,  contains  a  car  shortage 
clause  which  is  substantially  in  accord  with 
the  form  contained  in  appellant's  letter.  Mr. 
Alexander  also  says  it  was  agreed  that  Mr. 
Boswell  was  to  "send  us  his  suggestion  as 
to  the  form  of  the  car  shortage  dause."  The 
purpose  of  such  a  provision  appears  to  have 
been  thoroughly  understood  and  agreed,  to, 
and,  seemingly,  the  only  reason  it  was  not 
inserted  in  the  lease  drawn  up  at  the  Balti- 
more meeting  was  the  dlQ^culty  in  properly 
expressing  it  in  words. 

That  it  was  then  also  agreed  that  appel- 
lant was  not  to  give  a  bond  is  also  e&tab- 
liahed,  not  only  by  the  direct  and  positive 
testimony  of  Mr.  Boswell,  his  son,  and  Mr. 
Tianham,  but  also  by  the  correspondence  l)e- 
tween  the  parties,  and  the  proper  inferences 
to  be  drawn  therefrom.  In  the  first  place, 
on  September  9tb,  long  before  the  Baltimore 
meeting,  appellant  wrote  De  Bolt,  stating 
positively  that  he  would  not  give  a  bond,  and 
gave  as  his  reason  therefor  that  the  addi- 
tional equipment  he  would  be  required  to  put 
in  the  mine,  in  order  to  increase  its  capacity 
so  as  to  enable  him  to  produce  the  minimum 
quantity  agreed  upon,  was  a  sufficient 
guaranty  that  he  would  comply  with  his 
covenants.  Moreover,  the  draft  of  lease  con- 
taining the  provisions  agreed  upon  at  Balti- 
more contains  no  provision  for  a  bond.  Fur- 
thermore, Mr.  Alexander,  who  dictated  the 
lease  and  who  took  with  him  to  Baltlmqre 


74 


99  SOUTHKASTBItN  RBPQRTEB 


(W.Va. 


his  stenographer  for  the  purpose  of  tran- 
scriblBg  his  dictation,  in  his  testimony  con- 
cerning a  bond,  says: 

"Some  of  our  people  insisted  on  having  a 
bond  provision  in  the  lease.  Mr.  Boswell  in- 
sisted strenuously  on  not  having  any  bond  pro- 
vision in  the  lease,  and  we  quit  our  discussion 
without  having  reached  any  decision  at  all,  or 
withdut  attempting  to  reach  any  decision,  be- 
cause we  went  there  for  the  purpose  of  prepar- 
ing a  suggested  form  of  lease  from  which  we 
should  work  and  see  how  near  we  could  get  to- 
gether." 

Tet  this  witness  admits  the  lease  was  to 
be  prepared  before. a  meeting  of  the  stock- 
holders and  directors  of  the  Red  Rock  Fuel 
Company,  and  those  meetings  were  to  be  held 
as  soon  as  possible  after  their  conference  in 
Baltimore.  Is  it  not  a  little  unreasonable 
that  the  representatives  of  a  majority  of  the 
bondholders  and  stockholders  of  the  Red 
Rock  Fuel  Company  should  make  a  trip  to 
Baltimore  and  spend  two  days,  simply  for  the 
purpose  of  ascertaining  how  near  they  could 
come  to  an  agreement  as  to  the  terms  of  a 
lease,  concerning  which  so  voluminous  a 
correspondence  had  been  carried  on  between 
the  parties,  extending  over  a  period  of  eight 
or  nine  months?  Again,  how  was  it  possible 
for  the  lease  to  be  prepared  in  advance  of 
the  stockholders'  meeting  as  Mr.  Alexander 
says,  if  so  important  a  provision  as  the  giv- 
ing of  a  bond  had  not  been  agreed  on?  Tliis 
witness  says  Mr.  Boswell  positively  refused 
to  execute  a  bond,  thereby  Indicating,  not 
only  that  the  matter  had  not  been  agreed 
upon,  but  also,  according  to  his  version,  be- 
cause of  Bosweirs  positive  refusal,  could  not 
and  would  not  be  agreed  upon.  Why,  then, 
the  necessity  of  calling  a  meeting  in  order  to 
get  the  stockholders'  consent  to  execute  a 
lease  which,  according  to  the  view  of  this 
witness,  the  lessee  had  positively  refused  to 
agree  to?  The  question  suggests  the  answer, 
i.  e.,  it  was  a  vain  and  idle  proceeding.  De- 
livery of  possession  to  appellant  is  wholly  in- 
consistent with  appellees'  contention  that  all 
the  material  provisions  of  a  lease  had  not 
been  previously  agreed  to.  Mr.  De  Bolt 
wired  and  wrote  him,  on  October  4th,  that 
the  lease  had  been  approved  "without  mate- 
rial change  from  the  paper  you  hold  and 
ordered  executed,  providing  for  insertion  of 
car  shortage  feature."  If  appellees  had  then 
decided  to  require  bond,  it  is  hardly  con- 
sistent with  good  business  principles,  nor 
with  sound  reason,  that  possession  should 
have  been  turned  over  to  Boswell,  knowing 
at  the  time  that  he  had  positively  refused  to 
give  such  bond.  A  consideration  of  all  these 
matters  and  circumstances  forces  upon  us 
the  conviction  that  appellees  really  desired 
that  Boswell  should  execute  a  bond,  but  on 
being  convinced  of  his  unwillingness  to  do 
80,  rather  than  lose  the  opportunity  to  lease 
the  property  to  him,  they  were  willing  to 
forego,  and  did  forego,  their  demand  for  a 


bond.  Mr.  Dalzell's  knowledge  and  acqui- 
esc*ence  is  shown  by  his  letter  to  appellant  on 
November  3,  1915,  in  answer  to  one  received 
from  appellant  on  the  previous  day  giving 
Dalzell  an  account  of  what  appellant  was 
doing,  and  had  planned  to  do  in  the  future 
to  Increase  the  output  of  the  mine.  Mr.  Dal- 
zell, after  expressing  his  pleasure  that  the 
prospects  were  so  bright,  "for  our  sake  and 
for  your  sake,"  says  further,  "we  see  no 
reason  why  you  should  fail  of  a  profitable 
undertaking,"  and  also  expressed  the  hope 
that  appellant  was  "putting  on  the  armor  for 
a  good  fight  for  the  Peerless  Coal  Mining 
Company,"  that  being  the  name  chosen  by 
appellant  for  the  business,  instead  of  the 
Red  Rock-  Fuel  Company.  This  was  written 
nearly  a  month  after  possession  had  been 
actually  turned  over  to  appellant 

[4,  6]  We  are  of  the  opinion  that  appellant 
has  clearly  proven  a  lease  agreement,  all  the 
provisions  of  which  are  sufficiently  definite  to 
entitle  him  to  the  specific  relief  for  which  he 
prays,  and  that  to  deny  him  such  relief  would 
be  inequitable.  His  legal  remedy  is  wholly 
inadequate,  there  being  no  way  of  ascertain- 
ing the  amount  of  damages  he  would  sustain, 
if  he  should  be  denied  the  right  to  mine  the 
coal  under  the  terms  and  provisions  of  the 
lease  contract.  It  was  to  extend  for  an  in- 
definite tenn  to  enable  the  lessee  to  mine 
all  the  merchantable  coal  in  the  Red  Rock 
vein  underNthe  property. 

By  reason  of  the  conduct  of  appellees, 
appellant  was  led  to  alter  materially  his  sit- 
uation; he  was  put  in  the  possession  of  the 
property  and  allowed  to  make  some  valuable 
permanent  improvements  thereon;  and  he 
had  arranged  to  increase  largely  the  output 
of  the  mine,  and  had  made  profitable  con- 
tracts covering  much  of  the  future  output  of 
the  mine.  By  their  conduct  appellees  are 
estoi^ed  now  to  deny  his  equities.  The  con- 
duct whereby  a  party  may  estop  himself  to 
assert  ri^ts  adverse  to  another  need  not 
exist  for  any  particular  length  of  time;  to 
work  an  estoppel,  it  is  only  necessary  that 
his  conduct  should  mislead  another  to  his 
detriment  The  principles  applicable  to  a 
parol  contract  for  the  sale  of  land  are  appli- 
cable here,  and  it  has  often  been  held  that 
where  a  vendor  sells  land  to  a  vendee  by 
parol  contract  and  puts  him  in  possession, 
and  the  vendee  puts  valuable  permanent  im- 
provements thereon,  he  is  entitled  to  specific 
performance,  even  though  he  has  not  paid 
the  full  consideration.  It  is  true  the  com- 
plainant in  such  case  must  prove  clearly  the 
terms  of  his  contract,  and  we  think  appellant 
has  done  so  in  this  case.  The  consideratloii 
for  the  lease  was  the  royalty  which  was  to 
be  paid  from  month  to  month,  as  the  coal 
was  mined;  it  was  a  running  contract, 
which  could  not  be  fully  performed  at  the 
date  of  its  execution,  as  In  the  case  of  a 
sale  of  land:  and  hence  the  greater  reason 
for  granting  specific  relief  in  the  case  of  a 


W.Va.) 


SCHILLING  V.  H.  KOPPEKS  00, 


75 


lease,  If  any  difference,  than  in  the  case  of 
a  sale  of  land,  because  of  the  greater  inade- 
quacy of  the  legal  remedy  in  determining 
the  amount  of  damages  for  a  breach  in  the 
former  case. 

Appellant  tendered  checks  covering  the 
royalties  on  coal  produced  during  the  months 
of  October,  November,  and  December;  but 
they  t^ere  promptly  returned  for  the  reason, 
as  stated  by  Mr.  De  Bolt,  that  the  lease  had 
not  been  signed  and  executed  by  both  parties, 
and  therefore  he  could  not  accept  them. 

Appellant  admits  he  agreed  to  take  over 
the  live  stock  and  store  goods  and  pay  for 
them  in  cash,  but  declined  to  pay  for  them 
when  demand  was  made,  for  the  reason,  giv- 
en by  him,  that  he  had  understood  the  com- 
pany, because  of  the  advance  in  the  price  of 
coal,  was  planning  to  get  the  property  back 
from  him.  He  appears  to  have  been  so  ad- 
vised by  Mr.  Lanham  by  letter'  of  Decem- 
ber 3d. 

Appellant  is  entitled  to  have  a  lease  ex- 
ecuted according  to  the  terms  and  provisions 
of  the  writing,  a  copy  of  which  was  fur- 
nished him  in  Baltimore,  to  be  effective  as 
of  October  1,  1915,  except  that  a  car  short- 
age clause,  similar  to  and  having  the  same 
effect  as  tl^e  clause  contained  in  his  letter  to 
Mr.  De  Bolt  of  September  25,  1915,  and  a 
description  of  the  property  leased,  accord- 
ing to  the  description  in  the  lease  tendered 
to,  and  rejected  by  appellant,  shall  be  insert- 
ed therein.  He  is  also  entitled  to  an  account- 
ing by  the  receiver  for  th^  personal  property 
taken  over  and  for  the  coal  mined  by  him 
during  the  time  he  has  been  in  possession 
less  the  royalty  at  the  rate  agreed  on,  to  wit, 
11.2  cents  per  ton,  but  is  not  to  be  charged 
with  any  portion  of  the  compensation  proper- 
ly allowable  to  such  receiver  for  his  services. 

The  decrees  complained  of  by  appellant 
are  reversed,  and  the  cause  will  be  remanded 
for  further  proceedings  in  accordance  with 
the  principles  herein  announced,  and  further 
according  to  the  rules  and  principles  govern- 
ing courts  of  equity. 

Reversed  and  remanded* 


(83  W.  Va.  787) 

SCHILLING  V.  H.  KOPPBRS  CO.    (No.  8723.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  15,  1919.) 

(ByUabu9  by  the  Cowri.) 

1.  Master  and  Sebvant  ^=»101,  102(1)— Iw- 
jtTBT  TO  Sebvant— Safe  Place  to  Work. 
It  is  one  of  the  duties  of  the  master  to  pro- 
vide a  reasonably  safe  place  within  which  his 
servants  may  perform  the  work  assigned  to 
them;  and,  having  provided  such  place,  it  is 
likewise  his  duty  to  use  reasonable  care  to  the 
end  that  the  same  may  be  kept  in  such  reason- 
ably safe  condition. 


2.  Master  and  Servant  ^=>235(4)  —  Injury 
TO  Servant— Safe  Place  to  Work  — As- 
sumption OF  Safety. 

An  employ^  entering  the  service  of  an  em- 
ployer has  a  right  to  assume  that  the  employer 
has  performed  his  duty  of  providing  a  reasonably 
safe  place  within  which  the  work  such  servant 
is  called  upon  to  do  may  be  performed,  unless 
notice  is  brought  to  him  of  the  failure  of  the 
master  in  this  regard. 

3.  Master  and  Servant  ^=>235(4)— Injury  to 
Servant— Safe  Place  to  Work— Ways. 

Where  a  carpenter  is  placed  at  work  upon  a 
building,  partially  constructed,  to  perform  the 
work  of  erecting  scaffolding  in  order  that  the 
work  may  be  further  carried  on,  and  he  finds  a 
way  provided,  when  he  enters  upon  the  work, 
for  passing  from  one  part  thereof  to  another, 
apparently  for  the  use  of  the  employes  engaged 
thereon,  he  has  a  right  to  assume  that  such  way 
has  been  provided  by  the  master  for  that  pur* 
pose,  and  to  assume  tliat  it  is  reasonably  safe 
therefor. 

4.  Master  and  Servant  ^=>286(3)— Injury  to 
Servant— Safe  Place  to  Work— Ques- 
tions or  Fact. 

Where  such  a  passageway  consists  of  a  plank 
extending  from  the  top  of  a  concrete  wall  to  the 
top  of  a  concrete  pier  about  five  feet  distant 
therefroio,  and.  the  surfaces  of  such  wall  and 
pier  upon  which  the  ends  of  said  plank  rest  are 
more  or  less  uneven  on  account  of  gravel  and 
stone  projecting  above  the  smooth  surface  of 
the  concrete,  which  may  cause  said  board  to 
turn  with  one  stepping  thereon,  it  will  be  a 
question  for  the  jury  whether  the  master  exer- 
cised due  care  in  providing  such  a  way. 

5.  Master  and  Servant  ^=9101.  192(1)— In- 
jury TO  Servant  —  Instructions  —  Safe 
Place  to  Work. 

In  any  case,  where  the  question  is  for  the 
jury  to  determine  whether  the  master  has  pro- 
^vided  a  reasonably  safe  place  within  which  the 
servant  is  called  upon  to  i>erform  his  duties,  it 
is  error  to  instruct  the  jury  that  the  duty  of  the 
master  is  to  provide  a  safe  place  therefor.  Such 
an  instruction  is  misleading,  in  that  it  imposes 
upon  the  master  a  higher  duty  than  is  imposed 
by  law. 

6.  Master  and  Servant  ^=>101,  102(8)— Safe 
Place  to  Work— Extent  of  Master's 
Duty. 

The  master  has  performed  his  duty  to  pro- 
vide a  reasonably  safe  place  for  his  servants 
when  he  has  exercised  reasonable  care  and  dili- 
gence to  provide  such  place. 

Error  to  Circuit  Court,  Brooke  County. 

Action  by  John  E^  Schilling  against  the 
H.  Koppers  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

O'Brien  &  O'Brien,  of  Wheeling,  for  plain- 
tiflP  in  error. 

Erskine,  Palmer  &  Curl,  of  Wheeling,  for 
[defendant  in  error.  * 
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RITZ,  J.  The  defendant  company  was  en- 
gaged in  the  erection  of  a  large  plant  for 
the  La  Belle  Iron  Works  Company  near  the 
city  of  Wellsburg  in  the  county  of  Brooke. 
The  work  had  so  far  progressed  that  the 
concrete  foundation  was  completed,  and  cer- 
tain of  the  structural  steel  work  had  been 
placed  thereon.  Plaintiff  Lb  a  carpenter,  and 
at  the  time  of  his  injury  was  employed  by 
the  defendant  to  assist  in  constructing  cer- 
tain scaffolding  to  be  used  in  connection 
with  the  further  erection  of  the  building. 
It  appears  that  the  foundation  consisted  of 
a  concrete  wall  extending  along  the  side  of 
the  proposed  building  next  to  the  river* 
which  wall  was  between  20  and  25  feet  in 
height.  About  4^  to  5  feet  from  this  wall, 
within  what  would  be  the  interior  of  the 
building  when  completed,  were  certain  con- 
crete piers  of  about  the  same  height  as  the 
wall.  The  superstructure  of  steel  and  oth- 
er materials  was  to  be  placed  upon  this 
wall  and  these  piers.  As  before  stated,  cer- 
tain of  the  steel  work  had  been  erected,  and 
in  order  to  further  carry  on  the  construction 
it  was  necessary  to  erect  certain  hanging 
scaffolds  fixed  to  the  steel  work  then  in 
place,  and  the  plaintiff  with  other  carpen- 
ters was  sent  to  the  building  for  the  purpose 
of  putting  in  place  these  hanging  scaffolds. 
They  were  to  be  constructed  of  boards  sus- 
pended by  ropes  attached  to  the  structural 
steel.  The  evidence  shows  that  the  material 
from  which  these  scaffolds  were  to  be  made 
was  procured  at  various  points  about  the 
building;  it  appearing  that  the  men  were  ex- 
pected to  get  it  wherever  they  could  find  it 
on  the  work.  Just  prior  to  the  time  the 
plaintiff  received  the  injury  of  which  he 
complains,  in  the  prosecution  of  the  work  in 
which  he  was  engaged,  he  required  a  tioard 
some  10  feet  long,  and  also  a  rope.  He  was 
at  that  time  at  work  upon  the  wall  above  re- 
ferred ta  He  noticed  on  one  of  the  piers 
above  referred  to  such  a  board  and  rope  as 
he  needed^  From  the  wall  upon  which  he 
was  working  to  the  pier  upon  which  this 
board  and  rope  were  there  extended  a  plank, 
6  inches  wide  and  2  inches  thick,  bridging 
the  intermediate  space,  which  was  about 
5  feet  It  appears  that  this  plank  had  been 
placed  there  by  some  one  engaged  in  work 
upon  the  building  some  time  before  the 
plaintiff  and  the  men  with  whom  he  was 
working  were  put  to  work  there.  It  is 
shown  that  it  lay  across  this  space  between 
the  pier  and  the  wall,  apparently  having 
been  placed  there  for  the  purpose  of  cross- 
ing from  the  one  to  the  other.  The  plaintiff, 
for  the  purpose  of  procuring  the  plank  and 
rope  which  he  needed,  and  which  were  upon 
the  pier^  crossed  from  the  wall  to  the  pier 
over  this  board.  He  states  that  when  he 
went  over  to  the  pier  from  the  wall  he  ex- 
perienced no  difficulty.  He  also  states  that  he 
never  had  crossed  this  space  before,  but  that 
it  was  used  by  the  other  meia  working  on 


the  building  for  that  purpose.  The  plaintiff 
secured  the  rope  desired,  and  threw  it  across 
the  intervening  space  to  one  of  his  fellow 
workmen.  He  then  picked  up  the  plank  and 
started  to  return  to  the  wall  where  he  need- 
ed it,  and  he  says  that  when  he  took  one 
step  upon  the  board  it  turned  upon  the  edge 
with  him,  and  he  fell  to  the  groimd  below, 
a  distance  of  more  than  20  feet,  suffering 
very  severe  permanent  injuries.  Upon  the 
trial  of  the  case  in  the  court  below  a  ver- 
dict was  returned  In  his  favor,  upon  which 
judgment  was  rendered,  to  review  which  this 
writ  of  error  is  prosecuted. 

[2,  3]  The  defendant's  principal  contention 
is  that  under  the  facts  there  can  be  no  re- 
covery, and  that  the  trial  c<hirt  should  have 
directed  the  jury  to  return  a  verdict  in  its 
favor.  It  contends  that  the  evidence  does 
no  make  out  a  case  showing  any  breach  of 
its  duty  toward  the  plaintiff,  the  argument 
being  that  the  plaintiff  was  put  to  work  in 
what  was  necessarily  a  dangerous  place; 
that  the  work  in  which  he  was  engaged  was 
a  work  of  preparing  a  place  for  others,  and 
that  the  master  owed  him  no  duty  to  see  that 
the  instrumentalities  with  which  he  was  to 
perform  his  duty  were  reasonably  safe;  that 
it  was  the  plaintiff's  duty  to  see  to  this  at 
his  peril;  and,  further,  it  is  argued  that, 
even  assuming  that  it  was  the  duty  of  the 
master  to  see  that  the  board  in  question 
was  reasonably  safe  for  the  purpose  for 
which  it  was  apparently  intended,  the  evi- 
dence does  not  show  that  such  was  not  the 
case,  but  rather  tends  to  show  that  the  ac- 
cident was  one  of  those  unfortunate  occur- 
rences which  result,  not  from  the  negligence 
or  default  of  any  one,  but  from  the  Inherent 
dangers  attending  the  employment  If  it  is 
true,  as  urged  by  the  defendant,  that  it  was 
the  plaintiff's  duty  to  see  that  the  instrumen- 
talities with  which  he  was  working  were 
safe,  and  no  duty  devolved  upon  the  defend- 
ant in  this  regard,  then  of  course  there  can 
be  no  recovery.  But  is  that  the  case  here? 
It  is  true  the  plaintiff  was  engaged  In  erect- 
ing scaffolds  to  be  used  for  the  further  con- 
struction of  the  building;  and,  so  far  as 
there  might  have  been  danger  to  him  from 
the  work  that  he  was  doing,  or  from  the 
insufficiency  of  the  material  selected  by  him- 
self in  the  woriL  in  which  he  was  actually 
engaged,  of  course  the  master  would  not  be 
in  any  wise  responsible,  but  It  must  be  borne 
in  mind  that  when  the  plaintiff  and  his  fel- 
low servants  were  sent  to  this'  building  this 
plank,  apparently  designed  for  the  purpose 
of  a  crossing  between  the  wall  and  pier, 
was  already  in  place;  it  was  sufficient  for 
the  purpose;  it  had  been  in  place  for  a  con- 
siderable length  of  time,  as  shown  by  the 
evidence,  and  there  was  no  apparent  use  to 
which  it  could  be  put  except  that  of  crossing 
from  the  wall  to  the  pier,  and  back  again. 
The  argument  is,  of  course,  that  this  was 
one  of  the  instrumentalities  with  which  the 
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master  proYided  these  seryants,  and  was  not 
one  which  they  provided  themselves.  It  was 
therefore  the  master's  duty,  before  turning 
it  over  to  them  to  be  used  for  the  purpose  of 
their  work,  to  ex^cise  reasonable  care  to 
see  that  it  was  reasonably  safe  for  the  pur- 
pose for  which  it  was  apparently  designed 
and  intended.  Argument  is  made  that  the 
plaintiff  had  no  business  to  use  this  plank; 
that  he  was  out  of  the  line  of  his  employ- 
ment in  going  upon  the  pier  to  get  this  ma- 
teriaL  This  contention,  however,  is  not  sup- 
ported by  the  evidence.  Upon  the  contrary 
It  is  shown  that  these  men  erecting  these 
scaffolds  were  required  to  get  their  material 
at  any  j^lnt  upon  the  work  at  which  they 
could  find  it.  Here  was  suitable  material 
upon  the  pier;  here  was  an  apparently  suit- 
able way  provided  by  the  master  for  secur- 
ing this  material,  and  It  cannot  be  said  that 
the  plaintiff  violated  any  duty  in  securing,  or 
attempting  to  secure,  It  in  the  manner  in 
which  he  did« 

A  case  very  much  like  this  in  its  facts  Is 
that  of  Farrell  v.  Eastern  Machinery  Co.,  77 
Conn.  484,  59  Atl.  611,  68  L.  R.  A.  239,  107 
Am.  St.  Rep.  45.  In  that  case  the  plaintiff, 
a  laborer,  was  sent  out  to  assist  in  installing 
an  elevator.  The  party  under  whose  direc- 
tion he  was  working  with  the  assistance  of 
the  plaintiff  erected  a  scaffolding  over  the 
elevator  well.  It  was  necessary  for  the  de- 
fendant's employes  to  stand  upon  this  scaf- 
folding while  installing  the  appliance.  The 
plaintiff  assisted  in  erecting  this  scaffold- 
ing, but  the  material  therefor  was  select- 
ed by  the  man  in  charge  of  the  work.  One 
of  the  planks  selected  was  insufficient;  and 
while  the  plaintiff  was  standing  thereon 
engaged  in  doing  the  work  it  broke,  and  he 
fell,  suffering  an  injury  for  which  he  sued, 
and  recovery  was  allowed,  the  court  holding 
that  it  was  the  duty  of  the  defendant  com- 
pany to  ezerdse  reasonable  care  in  the  ejec- 
tion of  material  to  be  used  in  the  construe* 
tion  of  the  scaffold,  and  the  employ^  had 
the  right  to  believe  that  this  duty  had  been 
performed  by  the  master  in  the  absence  of 
any  knowledge  to  the  contrary.  That  case 
is  much  stronger  In  favor  of  the  defendant 
than  the  case  here,  for  in  that  case  the 
plaintiff  actually  assisted  in  constructing  the 
scaffold  which  fell  and  broke,  but  the  re- 
covery is  based  upon  the  theory  that,  so  far 
as  selecting  the  material  was  concerned,  he 
had  no  part  therein;  this  being  done  by  an- 
other servant  of  the  master.  Another  case 
is  that  of  Sims  v.  American  Steel  Barge  Co., 
56  Minn.  68,  57  N.  W.  322,  45  Am.  St.  Rep. 
451,  which  is  somewhat  similar  to  the  case 
at  bar.  In  that  case  the  scaffolding  to  be 
used  by  the  injured  servant  had  been  erect- 
ed by  another  crew  of  men,  and  the  court 
held  that,  the  master  having  undertaken  to 
provide  a  scaffold,  the  injured  servant  had 
a  right  to  rely  upon  its  being  suitable  for 
the  purpose  for  which  it  was  intended.    So 


we.  may  say  here  that  this  plank  having  been 
provided  as  a  passageway  from  the  wall  up- 
on which  plaintiff  was  working  to  the  pier 
to  which  his  duty  called  him  to  go  for  ma« 
terial,  he  had  a  right  to  believe  that  the 
master  in  maldng  the  provision  had  exercised 
reasonable  care  in  selecting  the  plank,  and 
in  placing  the  same  in  position.  Of  course 
if  there  had  been  no  provision  made  in  this 
regard,  and  the  plaintiff  had  been  required 
to  bridge  this  chasm  himself,  then  he  could 
not  claim  a  breach  of  any  duty  upon  the 
part  of  his  employer.  Our  own  case  of 
Richards  v.  Riverside  Iron  Works,  56  W. 
Va.  510,  49  S.  B.  437,  lays  down  the  doctrine 
that  in  the  construction  of  a  scaffold  pro- 
vided for  the  workmen  the  master  is  bound 
to  exercise  reasonable  care  that  the  same  is 
made  reasonably  safe  for  the  purpose  to 
which  it  is  put,  both  as  to  the  character  of 
the  material  used,  and  as  to  the  manner  of 
its  construction. 

[4]  But  it  is  argued  that  the  evidence  does 
not  show  that  the  plaintiff  suffered  the  in- 
jury by  reason  of  any  lack  of  care  in  the 
placing  of  the  board,  or  that  it  was  not  rea 
sonably  safe  as  a  passageway.  The  evi- 
dence on  this  question  shows  that  the  top 
surfaces  of  the  wall  and  pier  were  some- 
what rough ;  that  there  were  stones  or  grav- 
el projecting  above  the  level  surfaces  of  the 
concrete;  and  that  the  board  was  laid  on 
these  rough  surfaces.  The  plaintiff  says  In 
one  place  that  when  he  got  the  plank  on  the 
pier  he  turned  toward  the  wall,  made  a 
step,  and  fell,  without  stating  that  he  step- 
ped on  the  board,  or  that  the  board  turned 
over  with  him.  In  another  place  in  his 
testimony  he  states  that  when  he  picked  up 
the  board  he  was  to  take  back  he  stepped  on 
the  crossing  plank)  and  it  turned  up  on  the 
edge  and  threw  him  to  the  ground.  We 
think  it  may  be  said  that  it  was  a  question 
for  the  jury  as  to  whether  or  no(  reasonable 
car^  was  used  in  placing  this  plank  across 
this  chasm  upon  the  rough  surfaces  upon 
which  the  ends  rested  without  taking  any 
precaution  to  make  them  level  or  the  plank 
secure  from  turning  because  ther.^of.  The 
defendant  company,  having  undertaken  to 
provide  this  means  of  crossing,  was  under 
obligation  to  use  reasonable  care  to  the  end 
that  the  provision  would  be  reasonably  safe, 
and  it  was  for  the  jury  to  say  whether  or 
not  a  plank  laid,  as  this  one  was,  upon  a 
rough  uneven  surface  upon  each  end,  so  that 
it  was  liable  to  turn  with  one  crossing  it, 
was  such  reasonable  provision. 

[6]  The  defendant  urges  that,  even  assum- 
ing that  it  was  its  duty  to  use  reasonable 
care  to  make  this  board  reasonably  safe.  It 
having  undertaken  to  provide  it,  still  the 
judgment  will  have  to  be  reversed,  for  the 
reason  that  the  court  misdirected  the  jury 
upon  this  question.  The  instruction  on  this 
question  given  by  the  court,  of  which  com- 
plaint is  made  is: 
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'The  jury  are  farther  instnicted  that  it  was 
the  duty  of  the  defendant  as  the  employer  of 
tiie  plaintiflf  to  furnish  said  plaintiff  a  safe  place 
to  work,  and  that  by  reason  of  such  failure  said 
plaintiff  was  injured,  then  the  jury  should  find 
for  the  plaintiff,  and  assess  bis  damages  at  such 
an  amount  as  will  compensate  him  for  such 
injury  or  injuries  so  suffered  at  the  hands  of  the 
defendant" 

It  will  be  noted  that,  taken  in  its  literal 
sense  at  least,  this  instmction  required  the 
employer  to  provide  a  safe  place  for  the 
work ;  and,-  as  applying  this  direction  to  the 
concrete  case  before  us,  the  jury  would  have 
to  take  it  as  meaning  that  the  master,  hav- 
ing undertaken  to  furnish  this  passageway 
from  the  wall  to  the  pier,  was  under  obliga- 
tion to  make  It  safe  for  crossing  by  persons 
called  upon  to  use  the  same,  and  particular- 
ly by  the  plaintiff.  It  is  argued  that  there 
Is  an  element  of  danger  In  the  use  of  such  a 
passageway  which  the  master  is  not  called 
upon  to  remove,  even  though  it  could  be  re- 
moved by  the  use  of  more  than  the  usual 
care  exercised  in  the  case  of  construction 
work  upon  buildings.  It  is  well  known,  and 
Is  proved  in  this  case,  that  in  carrying  on 
such  construction  work  It  Is  frequently  nec- 
essary for  the  various  employ^  to  pass 
from  one  part  thereof  to  another  over  pas- 
sageways provided  at  considerable '  heights 
from  the  ground,  and  more  or  less  danger 
always  attends  such  operations,  even  when 
ordinary  or  usual  care  is  exercised;  that 
is,  the  care  ofdinarily  exercised  by  those  en- 
gaged in  that  class  of  work. 

[If  6]  Of  course,  taking  the  instruction  giv- 
en literally,  the  obligation  would  have  been 
upon  the  defendant  to  have  done  everything 
which  could  have  been  done  to  make  this 
passageway  safe  for  those  using  it  It  may 
be  said  that  such  action  could  have  been  tak- 
en as  to  have  Insured  almost  absolute  safety 
in  its  use,  and  this  may  have  been  the  view 
the  jury  took  in  applying  the  instruction 
given  to  the  state  of  facts  proved.  The  rule 
is  not  that  the  master  is  required  to  furnish 
a  place  of  absolute  safey,  or  to  use  the  high- 
est degree  of  care  In  furnishing  a  place  of 
safety,  or  In  keeping  it  safe,  but  only  that 


he  must  provide  a  reasonably  safe  place,  a 
suitable  place  under  all  the  circumstances, 
one  in  which  the  employ^  may  perform  his 
work  subject  only  to  the  risk  usually  at- 
tending it,  considering  his  employment,  the 
character  of  the  work  being  done,  and  the 
element  of  danger  ordinarily  attending  its 
performance;  and,  having  done  this,  he 
must  further  exercise  like  reasonable  care  to 
keep  the  place  in  that  condition.  Having 
done  this,  his  full  duty  has  been  performed 
in  that  regard.  Plaintiff  contends,  however, 
that  this  judgment  ought  not  to  be  reversed 
because  of  the  giving  of  this  Instrucion,  for 
the  reason  that  the  word  "safe"  as  used  by 
the  court  could  mean  nothing  but  reasonably 
safe,  or  fit,  or  suitable.  We  cannot  accede 
to  this  proposition,  particularly  in  view  of 
the  fact  that  this  court  has,  on  many  occa- 
sions, seen  fit  to  define  the  duty  of  the  mas- 
ter in  this  regard,  and  to  distinguish  it  from 
an  absolute  duty  to  provide  a  working  plac^ 
of  absolute  safety.  Richards  v.  Iron  Works, 
56  W.  Va.  510,  49  S.  E.  437;  Goshorn  v. 
Foundry  Co.,  65  W.  Va.  250,  64  S.  E.  22; 
Soward  v.  Car  Co.,  66  W.  Va.  266,  66  S.  E. 
329;  Richardson  v.  Coal  &  Oil  Co.,  68  W.  Va. 
759,  70  S.  E.  771;  Whorley  v.  Lumber  Co., 
70  W.  Va.  122,  73  S.  E.  263. 

In  view  of  the  facts  proved  we  are  of 
opinion  that  it  was  error  to  give  the  instruc- 
tion above  referred  to;  that  it  was  calculat- 
ed to  mislead  the  jury  into  the  belief  that 
the  master  owed  a  higher  duty  to  the  plain- 
tiff than  that  imposed  by  law.  Whether  or 
not  the  master's  duty  had  been  performed 
was  a  question  to  be  determined  by  the  jury 
from  the  evidence,  and  from  the  circum- 
stances existing  and  surrounding  the  plain- 
tiff In  his  work,  and  to  Impose  by  an  in- 
struction upon  the  master  a  higher  duty  than 
the  law  imposes  would  allow  the  jury  to  find 
a  breach  of  duty  upon  its  part  upon  a  finding 
of  fact  which  would  not  in  law  constitute 
such  a  breach. 

Our  order  will  reverse  the  judgment  com- 
plained of,  set  aside  the  verdict  of  the  Jury, 
and  remand  the  cause  for  a  new  trial. 
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BBRRY  ▼.  BERRY  et  aL    (No.  3780.) 

(Supreme  0>nrt  of  Appeals  of  West  Virginia. 

April  15,  1919.) 

(SyUahuM  hy  the  Court.) 

1.  Spbouto    Pebforhanoe    «=5>47  —  Pabol 
Gut  or  Land. 

A  court  of  equity  will  enforce  performance 
of  a  parol  gift  of  land,  if  such  gift  was  made 
upon  a  meritorious  consideration  and  the  donee 
has  taken  possession  of  the  land  and  improv- 
ed it. 

2.  Gifts  «=>4— Pabox  Gift&— "Good  CTonbid- 

KBATIOK." 

A  parol  gift  of  land  by  a  man  to  the  wife  of 
his  living  son  and  the  mother  of  infant  chil- 
dren by  such  son  is  supported  by  a  good  or  mer- 
itorious consideration. 

■ 

[£id.  Note.—For  other  definitions,  sea  W<Mrds 
and  Phrases,  First  and  Second  Series,  Good 
Consideration.] 

3.  Gifts  ^=>49(4)— Pabol  Gifts  of  Land— 
Evidence— SvFFioiENCT. 

To  establish  such  a  parol  gift  against  the 
claim  of  a  contract  of  sale  by  the  donor  and 
for  reimbursement  for  money  expended  by  him 
in  improvement  of  the  property  in  question, 
and  in  the  payment  of  taxes  and  assessments 
thereon  and  costs  of  insurance  and  repairs, 
supported  only  by  his  oath  and  made  after  dis- 
sensions had  arisen  between  the  son  and  his 
wife,  the  testimony  of  the  wife  supported  by 
two  witnesses,  proof  of  expenditure  of  all  the 
money  she  had  in  the  oonstmction  of  a  dwell- 
ing honse  on  the  property,  a  small  town  lot, 
in  reliance  upon  his  promise  to  convey  it  to  her, 
her  exclusive  beneficial  use  and  possession  of 
the  property  for  several  years,  as  the  place 
of  residence  of  herself  and  her  family,  including 
her  husband,  her  destitution  of  means  other  than 
the  money  so  expended,  and  inability  or  neglect 
of  her  husband  to  provide  any  other  home  for 
his  family,  are  sufficient. 

Appeal  from  Circuit  Gourt,  Marshall 
Ck>unty. 

Action  by  John  W.  Berry  against  Treva 
Berry  and  others.  FronL  a  judgment  in 
favor  of  the  named  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Idartin  Brown,  of  Monndsvllle,  for  appel- 
lant 

J.  Howard  iHolt,  of  Monndsvllle,  for 
appellee. 

POFFENBARGBR,  J.  This  appeal  has 
brought  up  a  decree  for  review  entered  In  a 
suit  which  seemfi  to  have  arisen  largely 
out  of  family  dissensions.  The  plaintiff 
sought  a  decree  enjoining  an  action  of  a»- 
snmpsit  instituted  against  him  by  his  daugh- 
ter-in-law and  requiring  her  specifically  to 
perform  an  alleged  contract  of  imrchase  of 
real  estate.    Her  husband,  the  plaintiff's  son. 


was  made  a  party  defendant  also,  but  he 
has  not  joined  his  wife  in  her  defense  to 
the  suit.  She  filed  an  answer  denying  the 
contract  of  purchase  alleged,  but  setting  up 
a  parol  gift  of  the  lot  in  question,  by  her 
father-in-law  to  her,  and  improvement  there- 
of by  the  expenditure  of  her  money  on  it  to 
the  extent  of  $1,143,  in  reliance  upon  the 
gift,  and  asking  a  decree  for  repayment  of 
her  money  or  for  a  conveyance  of  the  lot  to 
her,  by  way  of  afi^mative  relief.  Denying 
relief  to  both  parties,  the  court  dismissed 
the  bill,  and  the  plaintiff  has  appealed.  The 
female  defendant  has  cross-assigned  error. 

The  defendants  were  married  in  1902,  and 
seem  to  have  lived  in  rented  property  until 
1906b  At  that  time  they  had  three  children, 
and  the  wife's  mother  resided  with  them. 
Of  the  $1,800  received  by  the  wife  from  her 
father's  estate,  about  $650  had  then  been 
expended  by  her  in  the  payment  of  rent, 
doctor's  bills,  and  living  expenses.  In  1906 
the  remainder  of  her  money,  $1,143,  was 
turned  over  to  the  plaintiff  and  used  by  him 
in  construction  of  a  house  on  a  portion  of 
a  lot  owned  by  him,  it  being  susceptible  of 
division,  and,  on  the  completion  thereof,  the 
defendants  moved  into  It,  and  have  ever 
since  resided  there.  During  this  period 
other  children  were  bom,  and  their  oldest 
child  is  now  about  17  years  old,  while  the 
youngest  is  about  7.  The  plaintiff  exp^ided 
about  $1,373  in  the  construction  of  the  house, 
removal  of  an  old  building  fi-om  the  lot, 
wiring  of  the  house  for  electricity,  plumbing 
it  for  gas  and  water,  and  the  digging  of  a 
cellar.  Since  its  completion,  he  has  expend- 
ed some  additional  money  in  the  payment  of 
taxes  and  assessments  on  the  property  and 
costs  of  insurance  and  repairs.  The  female 
defendant  brought  her  action  in  assumpsit 
for  recovery  of  the  money  she  had  tamed 
over  to  him.  The  plaintiff  claims  he  took 
this  money  and  used  it  in  the  construction 
of  the  house,  under  an  agreement  with  the 
defendants  that  they  would  pay  him  for  the 
lot  and  the  amount  expended  by  him  in  the 
construction  of  the  house,  in  excess  of  the 
amount  the  wife  had  turned  over  to  him, 
and  prays  specific  performance  of  this  alleged 
contract  His  claim  is  something  more  than 
$800.  On  the  other  hand,  the  wife  denies 
that  any  such  contract  was  ever  made,  and 
charges  that  the  plaintiff  took  her  money  and 
used  it,  with  the  understanding  and  agree- 
ment that  he  would  convey  the  lot  to  her  as 
a  gift  She  further  denies  that  she  ever 
agreed  to  reimburse  him  for  any  of  his  own 
money  expended  in  the  constmction  of  the 
house,  the  payment  of  taxes  thereon,  the 
cost  of  insurance^  repairs,  paving  assess- 
ments, or  anything  else. 

[3]  In  addition  to  her  own  oath  as  to  the 
understanding  upon  which  she  parted  with 
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her  money,  the  wife  relies  upon  the  testimony 
of  two  other  witnesses,  who  say  that,  in  con- 
versations with  them,  the  plaintiff  declared 
he  had  given  the  lot  to  her.  Her  contention 
has  very  potent  support  in  the  facts  and 
circumstances  also.  The  money  tOie  thus 
parted  with  was  all  she  had,  and  her  situa- 
tion was  such  as  to  preclude  possibility  of 
any  earnings  on  her  part  Evidently  the 
husband  could  not  be  relied  upon  for  any- 
thing. His  inability  to  keep  the  property 
insured  and  repaired  and  pay  the  taxes  on 
it  was  admittedly  part  of  the  cause  of  some 
of  the  payments  made  by  his  father.  The 
plaintiff  gave  her  no  receipt  for  the  money 
she  turned  over  to  him,  nor  did  he  take  any* 
body's  obligation  for  the  additional  amounts 
expended  by  him  in  the  construction  of  the 
house  and  payment  of  other  charges  to  which 
reference  has  been  made.  For  a  period  of 
about  10  years  nothing  was  done  by  way 
of  consummation  of  the  agreement  between 
the  parties,  whatever  it  may  have  been.  In 
1916  some  sort  of  a  controversy  arose  be- 
tween the  defendants,  the  husband  and  wife, 
and  then  she  says  she  demanded  some  kind 
of  security  for  her  money,  and,  about  the 
time  of  the  institution  of  her  action  of  as- 
sumpsit to  recover  it,  she  made  a  formal 
demand  for  the  execution  of  a  deed*  in  ful- 
fillment of  what  she  says  was  the  agreement 
between  them.  In  our  opinion,  the  evidence, 
considered  as  a  whole,  very  decidedly  pre- 
ponderates in  her  favor. 

[2]  This  was  a  transaction  between  a  man 
and  his  daughter-in-law,  making  provision 
for  his  seemingly  helpless  or  worthless  son 
and 'his  helpless  grandchildren,  as  well  as 
for  her,  and  In  which  she  contributed,  not 
only  the  greater  part  of  the  money,  but 
everything  she  had.  The  relationship  con- 
stituted a  very  strong  incentive  to  a  gift, 
and  the  circumstances  strongly  tend  to  neg- 
ative the  theory  of  a  contract  She  had 
nothing  with  whldi  to  perform  a  contract  of 
purchase,  nor  any  hope  of  future  ability  to 
perform  it,  and  that  he  knew  as  well  as  she 
did.  The  son,  for  some  reason  presumably 
known  to  him,  had  neither  provided  a  home 
nor  support  for  himself  and  his  family.  It  is 
altogether  improbable  that  the  plaintiff  relied 
upon  him  as  a  party  to  the  contract  He 
does  not  claim  any  express  promise  of  reim- 
bursement for  his  expenditures  in  the  pay- 
ment of  taxes,  assessments,  and  costs  of  re- 
pairs and  insurance.  He  claims  only  right 
to  make  these  payments  and  diarge  them 
as  liens  upon  the  property,  by  reason  of  his 
alleged  interest  in  it  as  vendor  of  the  lot, 
in  an  unperformed  contract  of  sale.  There 
was  never  a  suggestion  of  any  such  right  or 
intention  to  claim  it,  until  after  the  trouble 

.  arpse  between  the  husband  and  wife,  result- 
Ini^  in  a  demand  upon  him  for  confirmation 

.  of  her  right  in  some  way.    She  has  had  the 
full  beneficial  use  and  enjoyment  of  the  prop- 


erty in  question,  and  the  money  expended 
upon  it  by  the  plaintiff,  for  several  years,  and 
all  the  circumstances  point  unerringly  to  a 
gift  of  it  to  the  wife.  The  evidence  of  intent 
to  make  the  gift  claimed  is  supported  by  a 
strong  meritorious  consideration  for  it 

The  relation  subsisting  between  the  parties 
constituted  what  the  law  deems  to  be  a  good 
or  meritorious  consideration,  as  contradis* 
tinguished  from  a  valuable  consideration* 
Gorwin  v.  Corwin,  6  N.  T.  842,  57  Am.  Dec 
45S,  holds  a  conveyance  from  a  man  to  his 
son-in-law.  In  consideration  of  natural  love 
and  affection  only,  void  for  lack  of  con- 
sideration. But  the  weight  of  authority  is 
otherwise.  Bell  v.  Scammon,  15  N.  H.  381« 
41  Am.  Dec.  707;  Gale  v.  Cobum,  18  Pick. 
(Mas&)  397.  In  the  case  last  mentioned 
the  grantee  had  been  the  husband  of  the 
grantor's  deceased  daughter,  and  was  the 
father  of  two  children  by  her.  The  following 
observations  of  Chief  Justice  Shaw  in  that 
case  fit  this  stronger  one  exactly: 

"The  general  rule  is  that  the  consideration 
must  be  consanguinity  or  marriage.  The  doubt 
suggested  in  the  present  case  respecting  the 
considera6on  of  marriage,  is  this:  Supposing 
the  conBlderation  would  have  been  good  whilst 
the  relation  of  husband  and  wife  subsisted  be- 
tween the  daughter  of  the  grantor  and  the 
grantee,  yet  whether,  after  the  death  of  such 
daughter  and  wife,  the  consideration  of  mar- 
riage could  be  considered  as  still  subsisting. 
But  it  is  not  necessary  to  decide  that  point,  be- 
cause here  was  consanguinity.  The  grantor  was 
the  grandfather  of  two  of  the  grantee's  chil- 
dren. Kindred  is  sufficient,  without  regard  to 
the  nearness  or  remoteness  of  the  degree.  But 
here  might  be  an  efficient  or  operating  motive, 
and  the  grantor  might  well  suppose  that  the 
most  effectual  mode  of  advancing  his  grandchil- 
dren was  to  vest  the  property  in  one,  bound  by 
every  consideration  of  legal  obligation,  moral 
duty,  and  parental  affection,  to  provide  for  their 
maintenance,  education,  and  advancement" 

It  can  make  no  possible  difference  that 
the  donee  or  covenantee  here  is  the  wife  of 
a  living  son  of  the  donor  or  covenantor,  to 
whom  she  had,  at  the  date  of  the  contract, 
borne  three  children. 

[1]  That  a  court  of  equity  will  decree 
specific  performance  of  parol  gift  of  land^ 
when  it  is  supported  by  a  meritorious  con- 
sideration, and  the  donee  has  entered  into 
possession  of  the  property,  and  expended 
money  in  the  improvement  thereof ,  on  the 
faith  of  the  gift,  is  well  and  firmly  settled. 
Frame  v.  Frame,  32  W.  Va.  463,  9  S.  t,  901, 
5  L.  R.  A.  323;  Havrison  v.  Harrison,  36 
W.  Va.  556>  15  S.  E.  87;  Grim  v.  England, 
46  W.  Va.  480  ;i  Cox  v.  Cox,  26  Qrat  (Va.) 
305;  Pigg  V.  Corder,  12  Leigh  (Va.)  69; 
Reed's  Heirs  v.  Vannorsdale,  2  Leigh  (Va.) 
569;  Darlington  v.  McCoole,  1  Leigh  (Va.) 
36;   Shobe's  Eix'rs  v.  Carr,  3  Munf.  (Va.)  10. 

Upon  these  principles  and  conclusions,  the 
decree  will  be  reversed,  a  decree  entered 
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requiring  the  idaintiff '  to  convey  to  tbe  de- 
fendant Treva  Berry  the  house  and  lot  in 
the  bill  and  proceedings  mentioned  and  def^ 
scribed,  and  the  cause  remanded,  without 
prejudice  to  the  right  of  the  former  to  have 
a  decree  on  his  bill,  enjoining  the  action  of 
assumpsit  brought  against  him  by  the  latter, 
If  necessary  for  his  protection. 


(83  W.  Va.  T76) 

QATLETT  v.  BLOYD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1919.) 

(SyUahua  5y  the  Court) 

I.   PlEADIKO    ^s:>d4(2>--SEPA]tATE    QaUSBS   OT 

Action— SiNGUB  Count. 

A  count  in  a  declaration  for  damages  for 
breach  of  contract  which  alleges  a  contract  of 
agency  with  plaintiff  to  sell  a  tract  of  land 
and  also  a  contemporaneous  proposition  in  writ- 
ing to  sell  and  convey  the  land  to  him  on  terms 
stipulated  and  as  a  means  of  securing  to  plaintiff 
the  benefits  of  his  contract,  and  also  avers  a 
5ale  of  said  land  upon  the  terms  stipulated  and 
acceptance  of  the  proposition  by  plaintiff,  is 
not  inconsistent  in  the  averments  and  does  not 
aver  two  separate  and  distinct  causes  of  action. 

2.  FsAUDfl,  Statute  ov  ^=>113(1)  —  State- 
ment   OF    CONSinEBATION— DeCLABATIONS^ 

Sufficienct. 

And  where  such  contract  stipulates  a  cer- 
tain price  at  which  said  land  is  to  be  sold  by 
such  agent  or  bought  by  him  and  leaves  the  de- 
ferred payments  to  be  agreed  upon  between  sell- 
er and  purchaser,  if  the  declaration  avers  that 
before  acceptance  of  the  offer  to  purchase,  such 
deferred  payments  were  definitely  agreed  upon 
between  the  parties,  and  the  offer  to  perform 
on  plantifrs  part,  and  the  subsequent  repudia- 
tion and   refusal  to  perform  the  contract  by 

lefendant,  the  declaration  in  respect  thereto  is 

food  on  demurrer. 

I.   CONTKACTS    ^3»279(l),    813(1)   —   fnENDSB— 

WArVBS— Antioipatobt  Bbeach. 

Where  one  party  to  a  contract  repudiates  it 
and  refuses  to  perform,  a  tender  by  the  other 
party  is  deemed  to  be  waived,  and  right  of  ac- 
tion thereupon  accrues  to  the  injured  party  for 
breach  of  the  contract  by  the  other. 

4.  Tendob  and  Pubchabbb  4cs»S40— Bbeach 

OF  CONTBACT  TO    CONTBT    LaAND— DEOLABA- 
TXONfr-SUFFIODBNOT^AOQEPTANCE. 

A  count  in  a  declaration  upon  such  a  con- 
tract which  avers  acceptance  by  plaintiff  of  de- 
fendant's proposal  within  the  time  stipulated,  is 
not  bad  on  demurrer  because  it  also  avers  that 
after  the  time  for  such  acceptance  he  formally 
accepted  the  same  by  letter  addressed  to  the 
seller.  Such  averment  will  be  construed  as 
averring  a  confirmation  of  the  previous  accept- 
ance alleged  to  have  been  made  within  the  time 
stipulated  in  the  contract.  Sudb  acceptance 
need  not  be  in  any  particular  form  or  manner 


unless  required  by  the  terms  of  the  offer;  it 
may  be  made  in  any  way  which  will  manifest 
to  the  seller  the  unconditional  acceptance  of  his 
offer. 

6.  Vendob  and  Pubchaseb  ^=s»349-~Bbeaoh 
of  contbact  to  oonvbt-— fubadino— ao- 

OEPTANOE. 

In  such  an  action  only  the  ultimate  fact  of 
acceptance  need  be  alleged ;  the  particular  facts 
constituting  such  acceptance  may  be  shown  on 
the  trial  and  need  not  be  set  out  in  the  plead- 
ing, and  the  averment  in  a  declaration  on  such 
a  contract  of  acceptance  thereof  implies  notice 
to  defendant. 

6u  Vendob  and  Pubohaseb  ^=>349~Bbeach 

OF    CONTBACT    TO    CONVET— FUBADINO — AC- 
CBFTANCE— SUFFICIBNCT. 

The  averment  in  a  count  upon  such  a  con- 
tract that  plaintiff  "duly  and  properly  accepted 
said  proposition*'  by  defendant  to  sell  and  con- 
vey the  land  to  him  ia  sufficient  to  cover  tho 
evidential  facts  required  in  proof  of  the  ulti- 
mate or  primary  fact  of  such  acceptance  on  tb' 
trial 

Oe^rtified  Questions  from  Circuit  Court, 
Marshall  County. 

Action  by  J.  B.  Catlett  against  J.  A.  Bloyd. 
Demurrer  to  plaintifTs  declaration  sustained,- 
and  questions  certified  to  the  Supreme  Courl 
of  Appeals.  Eeversed,  and  demurrer  over 
ruled. 

B.  O.  Smith,  of  Clarksburg,  and  J.  M.  Ritz, 
of  Wheeling,  for  plaintm. 

Ohas.  A«  Showacre  and  J.  Howard  Holt, 
both  of  Moundsville,  for  defendant. 

MIUiER,  P.  The  questions  presented  be- 
low upon  the  defendant's  demurrer  to  the 
plaintifTs  declaration  and  to  each  of  the 
three  counts  thereof,  and  the  court's  decision 
sustaining  said  demurrer^  have  been  c^tifier* 
to  this  court  for  Its  decision  thereon. 

The  action  is  assumpsit  for  damages  for  tne 
breach  by  defendant  to  perform  his  allied 
contract  to  sell  and  convey  a  tract  of  land  in 
Bath  County,  Virginia.  The  <xily  written  evi-. 
dence  of  the  contract  averred  In  either  of  the 
counts^  and  spedflcally  set  out  in  the  second 
count,  is  as  follows: 

"Moundsville,  W.  Va,  Oct.  6th.  1917.  Mr.  J. 
B.  Catiett,  Clarksburg,  West  Va.— Dear  Sir: 
I  will  make  you  the  following  proposition  to 
sell  you  the  Randolph  Tract  of  land,  located  in 
Bath  County,  Virginia,  containing  about  24597 
Acres  at  the  sum  of  l^ree  Dollars  ($3.00)  per 
Acre.  Ten  Thousand  Dollars  to  be  paid  in  30 
days  after  the  acceptance  of  the  same,  which 
will  be  upon  examination  of  said  property  to 
be  made  in  the  next  ten  days,  the  remaining 
payments  to  be  agreed  upon  by  parties  interest- 
ed, any  price  yon  make  to  purchaser  will  be  pro- 
tected \>y  me,  and  you  to  retain  your  propor- 
tion of  die  money  paid  by  parties  you  may  sell 
to  over  and  above  $3.00  per  acre.  Req;>ectful- 
ly  submitted,  J.  A.  Bloyd." 


For  other  easM  see  same  topic  and  KSY-NXJMBBB  la  aU  K«r-Numbered  Digests  and  Indezas 
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The  first  count  avers  In  sab^itance  that  on 
October  6,  1917,  the  defendant  being  the  own- 
er of  said  tract  and  desirous  of  selling  It,  and 
plaintiff  being  engaged  In  buying  and  selling 
such  lands,  and  being  in  touch  with  prospec- 
tive purchasers  of  such  properties,  employed 
him  to  sell  said  land,  and  that  he  agreed  to 
make  an  effort  to  sell  the  same  at  the  stipu- 
lated price  of  three  dollars  per  acre,  or  so 
much  per  acre  as  he  could  obtain  therefor, 
upon  the  terms  of  $10,000.00  of  the  purchase 
money  to  be  paid  in  cash,  the  deferred  pay- 
ments to  be  agreed  upon  between  purchaser 
and  seller,  and  that  for  his  services  and  com- 
pensation for  making  such  sale  plaintiff  was 
to  receive  all  of  the  purchase  money  over  and 
above  the  sum  of  three  dollars  per  acre;  and 
that  on  the  same  day  and  for  the  purpose 
of  protecting  plaintiff  In  mailing  such  sale 
defendant  made  a  written  proposition,  the 
substance  of  which  Is  set  forth  in  this  count. 
It  is  further  averred  In  substance  that  in 
consideration  of  said  agreement  plaintiff 
undertook  faithfully  to  perform  the  contract 
on  his  part,  and  that  in  consideration  thereof 
defendant  thereby  promised  plaintiff  to  per- 
form and  fulfil  said  agreement  on  his  part, 
and  that  in  the  performance  of  his  said  agree- 
ment plaintiff  did  within  ten  days  from  said 
6th  day  of  October,  1917,  examine  said  tract 
of  land,  that  he  made  sale  thereof  at  the  price 
of  five  dollars  per  acre,  and  that  to  consum- 
mate said  sale  and  within  the  time  specified 
therein  he  duly  and  properly  accepted  said 
written  proposition  according  to  its  terms 
and  notified  the  defendant  thereof,  and  thrt 
he  was  ready  and  willing  to  pay  the  |10,000 
cash  payment  within  thirty  days  as  pro- 
vided In  the  contract,  and  of  his  readiness  to 
agree  upon  the  deferred  payments,  but  which 
the  declaration  averred  had  theretofore  been 
agreed  upon  betweoi  him  and  defendant 
And  it  is  further  averred  that  in  further  com- 
pliance with  the  contract  on  his  part  plain- 
tiff within  thirty  days  after  his  acceptance 
thereof  for  the  purpose  of  consummating  his 
said  contract  "was  ready  and  willing  to  pay, 
and  offered  to  tender  to  the  said  defendant 
the  said  sum  of  ten  thousand  dcHlars,  being 
the  cash  payment  of  the  purchase  money  for 
said  land,  but  the  said  defendant  would  not 
permit  the  said  plaintiff  to  make  said  tender 
and  declined  and  refused  said  offer  of  tender, 
and  then  and  there  declined  and  refused  to  ac* 
cept  said  ten  thousand  dollars  and  declined 
and  refused  to  perform  the  said  contract 
created  by  the  acceptance  of  his  proposition 
dated  October  6th  1917,  and  refused  to  convey 
said  land  to  him  or  to  the  purchasers  obtain- 
ed by  said  plaintiff,"  in  accordance  with  the 
terms  and  provisions  of  said  contract,  where- 
by plaintiff  had  lost  and  been  deprived  of  the 
profits  which  he  would  otherwise  have  de- 
rived and  acquired  had  defendant  performed 
and  kept  his  contract  and  permitted  i^ain- 


tiff  to  consummate  the  sale  of  said  land,  to 
his  damage  $75,000.00. 

The  second  count  omits  the  alleged  con- 
tract of  agency  and  counts  simply  on  said 
written  contract  or  option  g^iven  plaintiff  to 
purchase  the  land.  It  also  avers  plaintiff *s  ac- 
ceptance of  the  said  contract  substantially 
as  in  the  first  count,  and  in  addition  alleges 
that  said  contract  was  formally  accepted  by 
plaintiff  In  writing  by  a  letter  addressed  to 
defendant  October  19,  1917,  as  follows: 

"October  19th,  1917.  To  John  A.  Bloyd, 
MouDdsville,  West  Virginia:  You  are  hereby 
notified  that  I  accept  your  offer  to  sell  the  tract 
of  land  in  Bath  County,  Virginia,  known  as  the 
Randolph  Tract,  containing  24597  acres,  more 
or  less,  in  accordance  with  the  terms  of  the 
offer  made  by  you  to  me  under  date  of  October 
6th  1917.  You  will  note  that  by  the  provisions 
of  said  offer  I  am  to  pay  the  sum  of  $10,000.00 
within  30  days  from  the  acceptance  of  your  of- 
fer. You  are  notified  that  I  am  ready  to  pay 
said  sum  within  thirty  days  from  this  date 
and  am  now  ready  to  make  arrangements  with 
you  concerning  the  deferred  payments.  Please 
give  this  matter  your  prompt  attention  and  let 
me  know  what  arrangements  you  wish  to  make 
in  regard  to  the  deferred  payments,  as  I  am 
anxious  to  get  the  matter  closed  up  at  once. 
J.  B.  Catlett" 

It  Is  also  alleged  that  prior  to  the  aoc^t- 
ance  of  said  written  proposition  by  plaintiff, 
the  deferred  payments  of  purchase  money 
had  been  agreed  upon,  the  terms  being*  ten 
thousand  dollars  in  one  year  from  the  date  of 
the  deed  and  ten  thousand  dollars  each  year 
thereafter  until  the  purchase  money  ediould 
be  fully  paid,  but  that  if  the  timber  on  said 
land  was  being  removed,  said  deferred  pay- 
ments should  be  twenty  thousand  dollars,  in- 
stead of  ten  thousand  dollars,  the  same  to 
be  evidenced  by  negotiable  promissory  notes 
of  the  purdiaser,  payable  as  agreed,  with 
interest  at  six  per  cent  per  annum,  and  se- 
cured by  a  deed  of  trust  on  the  land.  And  it 
is  averred  that  plaintiff  could  have  resold 
said  land  at  the  price  of  five  dollars  per  acre, 
and  that  defendant  at  the  time  he  refused  to 
comply  with  his  said  contract  had  notice 
thereof,  but  that  after  plaintiffs  acceptance 
thereof,  defendant,  to  prevent  plaintiff  from 
making  such  resale  as  he  could  and  would 
have  done  and  to  deprive  him  of  the  profits 
which  he  could  and  would  have  derived  there- 
from, refused  to  execute  the  contract  on  his 
part,  wheref<»re  plaintiff  had  been  damaged  in 
the  sum  of  $75,000.00. 

The  third  count  is  substantially  the  same 
as  the  second,  except  that  the  written  con- 
tract is  not  set  out  in  terms,  but  only  the  legal 
effect  thereof ;  and  respecting  the  time  of  the 
alleged  acceptance  of  the  contract  by  plain- 
tiff it  is  averred  not  literally  as  in  the  pre- 
vious counts  that  it  was  accepted  within  the 
ten  days  provided  in  the  contract,  but  that 
after  his  examination  of  the  land  within  the 
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ten  days  aforesaid,  said  contract  was  "duly 
and  properly  accepted  by  him." 

As  to  the  first  count  counsel  for  demur- 
rant undertake  to  support  the  ruling  of  the 
court  on  the  grounds  (1)  that  it  is  inconsist- 
ent with  itself,  (2)  contains  two  separate 
and  distinct  causes  of  action,  (3)  that  the 
contract  pleaded,  the  terms  of  payment  not 
being  stipulated  in  the  written  contract,  con- 
stitutes a  mere  offer  to  negotiate,  (4)  that  the 
offer  to  tender  and  pay  as  alleged  is  not  suf- 
ficient, (5)  does  not  name  the  purchaser.  Ac- 
cording to  the  written  opinion  of  the  circuit 
court,  the  ground  of  its  ruling  was  that  this 
count  pleaded  two  contracts  made  on  the 
same  day,  one  verbal,  the  other  written,  the 
former  of  which  became  merged  in  the  latter 
and  could  not  form  the  basis  of  ahy  action 
against  the  defendant,  citing  for  this  propo- 
sition Runnion  v.  Morrison,  71  W.  Va.  254, 
76  S.  E.  457;  3  ElUott  on  Contracts,  S  1983,  p. 
137,  and  cases  cited. 

[t,  2]  We  see  no  inconsistency  in  any  of  the 
averments  of  this  count,  nor  do  we  perc^ve 
that  it  avers  two  separate  and  distinct  causes 
of  action,  or  is  lacking  in  any  other  particular 
in  stating  a  good  cause  of  action.  While  an 
agency  or  brokerage  contract  is  alleged,  it 
is  followed  by  the  averment  of  the  written 
agreement  or  proposition  to  plaintiff  made  to 
protect  him  in  his  other  contract,  and  as  a 
means  to  the  end  that  he  might  be  made  se- 
cure in  any  sale  he  might  make,  and  thereby 
reap  the  reward  for  his  services.  Under  it 
plaintiff  might  sell  and  call  for  a  deed  to 
the  purchaser,  or  by  proper  interpretation  he 
might  buy  the  land  himself,  and  the  defend- 
ant's contract  was  to  convey  to  him  or  to 
anyone  to  whom  he  might  sell,  if  done  with- 
in the  time  stipulated.  In  Campbell  v.  Beard, 
57  W.  Va.  601,  50  S.  B.  747,  where  the  form 
and  effect  of  the  contract  was  very  much  like 
the  one  involved  here,  we  held  it  to  be  valid 
and  binding  as  a  contract  of  agency  and  op- 
tion to  buy,  and  although  as  originally  made 
it  authorized  the  sale  of  two  tracts,  one  of 
which  was  first  sold,  we  decided,  third  point 
of  the  syllabus: 

"If,  in  such  case,  the  written  contract  be- 
tween the  principal  and  agent,  gives  to  the 
latter  an  option  to  purchase  the  property  at 
the  prices  named  therein,  he  may,  at  the  time 
of  selling  the  one  tract,  which  be  is  aothorised 
to  sell  separately,  at  the  price  stipulated  there- 
for, as  a  part  of  the  same  transaction,  bind  his 
principal  to  sell  to  him  the  other  tract  for  the 
residue  of  the  price  fixed  for  the  two  tracts 
combined,  by  accepting  the  proposition  of  sale 
as  to  it'* 

And  in  the  opinion  we  said: 

*'Though  an  agent  cannot  purchase  his  princi- 
pal's property  at  his  own  sale  thereof,  no  rule 
of  law  prohibits  the  principal  from  making  a 
sale  of  it,  or  making  a  contract  to  sell  it,  to 
his  agent,"  citing  Rochester  v.  Levering,  104 
Ind.  562,  4  N.  E.  203;    Fisher's  Appeal,  34 


Pa.  29;  2  Pom.  Bq.  Jur.  859;  Young  v.  Hugh- 
es, 32  N.  J.  Eq.  372;  :3^nam  v.  Brooks,  9  Pick. 
(Mass.)  212;  Burke  v.  Bours,  98  Cal.  171,  32 
Pac.  980. 

And  so  in  Wisconsin  it  was  decided,  in  a 
case  involving  a  contract  very  much  like  the 
one  here,  that  such  a  contract  is  an  entirety, 
including  the  option  feature,  and  that  the 
covenants  of  each  party  constituted  a  con- 
sideration for  the  covenants  of  the  other. 
Slxta  V.  Ontonagon  Valley  Land  Co.,  148  Wis. 
186,  134  N.  W.  341.  We  think  there  can  be 
no  doubt  about  the  entirety  and  singleness  of 
the  contract.  The  written  contract  itself  rec- 
ognized the  agency  to  sell  in  that  part  of  it, 
stipulating  to  protect  the  plaintiff  in  any  price 
he  might  make  to  the  purchaser,  and  in  the 
provision  that  plaintiff  might  retain  his  pro- 
portion of  the  purchase  money,  being  all  over 
the  price  of  three  dollars  to  be  paid  defend- 
ant. We  cannot  agree  v^rith  the  learned  judge 
below  in  his  theory  of  merger  and  the  ap- 
plication of  the  authorities  cited  to  the  case 
made  by  the  pleading. 

Another  point  that  requires  mention  re- 
specting this  count  is  that  the  contract  was 
not  complete  as  to  the  terms  of  payment, 
that  this  important  matter  was  left  open  by 
the  provisions  of  the  contract  Quite  true, 
but  it  is  averred  that  before  acceptance  the 
terms  of  payment  were  agreed  uiwn.  It  was 
not  necessary  to  avoid  the  statute  of  frauds, 
that  the  consideration  and  terms  of  payment 
be  stipulated  in  the  writing.  Section  1,  sub- 
sec.  7,  c.  98,  Code  (sec.  4171);  Donahue  v. 
Rafferty,  96  S.  B.  935. 

[3]  The  only  other  objection  to  this  count 
to  be  noted  is  that  an  offer  to  tender  and 
pay  the  money  is  not  a  good  tender  of  pay- 
ment as  required  by  the  law  of  contracts. 
The  averments,  however,  are  broader  than 
indicated.  In  effect  the  averments  are  that 
defendant  r^udiated  the  contract,  declined 
the  tender  and  refused  perfc^mance.  In  such 
cases  the  authorities  all  hold  that  a  tender 
is  unnecessary ;  that  it  would  be  a  vain  thing, 
that  tender  is  thereby  waived.  Root  v.  John- 
son, 99  Ala.  90, 10  South.  293 ;  White v.Dobson, 
17  Grat  (Va.)  262;  Ouraberledge  v.  Brooks, 
235  m.  249,  85  N.  B.  197 ;  Scott  v.  Beach,  172 
111.  273,  50  N.  B.  196;  Veeder  v.  McMurray, 
70  Iowa,  il8,  29  N.  W.  818;  Tobln  v.  Larkln. 
183  Mass.  389,  67  N.  E.  340;  McCormiok  v. 
Hickey.  56  N.  J.  Eq.  850,  851,  42  Att.  1019; 
Baumann  v.  Pinckney,  118  N.  Y.  604,  23  N. 
B.  916;  Pollock  v.  Brainard  (C.  C.)  26  Fed. 
732 ;  Brewing  Co,  v.  Maxwell,  78  Ohio  St  54, 
84  N.  E.  595;  Kreutzer  v.  Lynch,  122  Wis. 
474,  100  N.  W.  887;  Brown  v.  Baton,  21  Minn. 
409;  Chicorai  Fertilizer  Co.  v.  Dunan,  91 
Md.  144,  46  AtL  347,  50  L.  R.  A.  401 ;  Har- 
ris V.  Greenleaf,  117  Ky.  817,  79  S.  W.  267, 
4  Ann.  Cas.  849;  Worch  v.  Woodruff,  61  N. 
J.  Eq.  78,  47  Atl.  725.  These  are  all  cases 
seeking  specific  performance  of  contracts  for 
the  sale  and  purchase  of  land,  illustrating 
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the  application  of  the  exception  to  the  i^&n- 
«ral  rule  invoked  by  defendant's  counsd.  We 
hold  it  good. 

[4,  6]  The  grounds  of  demurrer  to  the  sec- 
ond count  pleading  the  written  contract  or 
piroposition  of  defendant  to  plaintiff  are 
substantially' those  urged  in  the  first  count, 
namely,  (1)  that  this  proposition  was  simply 
an  offer  to  negotiate  a  contract,  if  suitable 
terms  could  be  agreed  upon,  (2)  but  if  an  op- 
tion, the  acceptance  pleaded  was  not  within 
the  time  stipulated  in  the  proposal.  As  to  the 
first  point,  we  make  the  same  response  thereto 
as  made  on  the  first  counL  As  to  the  second, 
the  opinion  of  the  circuit  court  was  that  al- 
though it  is  alleged  as  in  the  first  count  that 
within  the  ten  days  limit  plaintiff  accepted 
defendant's  proposition,  the  allegation  of  this 
<:ount  is  that  by  the  letter  of  October  19, 1917, 
plaintiff  formally  accepted  the  proposition, 
and  that  if  the  letter  was  the  formal  accept- 
ance, any  previous  acceptance  must  have  been 
Informal  and  not  such  as  was  called  for  by 
the  proposal  of  defendant  What  the  pleader 
manifestly  meant  was  that  the  letter  consti- 
tuted a  confirmation  of  the  previous  accept- 
ance of  the  contract ;  and  we  think  that  as  a 
pleading  it  should  be  given  that  interpreta- 
tion. The  acceptance  was  not  required  to  be 
in  writing;  the  contract  calls  for  no  particular 
form  of  acceptance.  In  such  cases  the  ac- 
ceptor may  manifest  his  purpose  in  any  way 
which  will  clearly  and  unconditionally  evi- 
dence his  acceptance.  1  Elliott  on  Contracts, 
I  43 ;  Mactler's  Adm*r8  v.  Prith,  6  Wend.  (N. 
Y.)  103,  21  Am.  Dec.  262. 

[6]  One  point  made  by  the  court  and  coun- 
sel is  that  no  facts  showing  acceptance  and 
notice  thereof  to  defendant  are  averred;  that 
simply  to  allege  that  plaintiff  duly  and  prop- 
erly accepted  the  proposal  amounts  only  to 
a  conclusion  of  law.  Our  decisions  do  say 
that  to  complete  the  contract  there  must  be 
acceptance  and  notice  thereof  to  the  other 
party.  Weaver  v.  Burr,  31  W.  Va.  736,  8  S. 
EL  743,  3  L.  R.  A.  94 ;  Barrett  y.  McAllister, 
33  W.  Va.  738,  11  S.  E.  220;  Djer  v.  Duffy, 
39  W.  Va.  148,  19  S.  E.  540,  24  L.  R.  A.  339. 
But  the  questioQ  Is  wliat  is  necessary  to  be 
averred  in  the  pleading  to  cover  the  fact  of 
acceptance.  The  general  rule  is  that  only 
the  ultimate  facts  need  be  alleged;  the  par- 
ticular tSLCts  not  primary  and  which  are  only 
evidence  of  the  primary  facts  need  not  be 
averred.    Yeager  v.  Bluefleld,  40  W.  Va.  484, 


21  S.  Ei.  752 ;  Snyder  t.  Wheeling  Saectrlcal 
Ck>.,  43  W.  Va.  661,  28  S.  E.  733,  39  L.  R.  A. 
499,  64  Am.  St  Rep.  922.  The  ultimate  fact 
here  is  the  acceptance  by  plaintiff  of  defend- 
ant's proposition,  and  anything  done  by  him 
manifesting  his  acceptance  to  defendant  is 
sufficiept ;  It  need  not  have  been  done  by  writ- 
ing to  bind  the  seller.  Monongah  Goal  &  Coke 
Co.  v.  Fleming,  42  W.  Va.  638,  26  S.  E  201. 
The  averment  of  acceptance  in  the  declara- 
tion in  this  case  as  against  defendant,  we 
think  includes  notice  to  him,  else  as  to  him 
it  would  not  be  an  acceptance.  We  must 
give  a  reasonable  construction  to  the  plead- 
ing. In  Harding  v.  Parshall,  56  111.  219,  in 
a  suit  for  speciflc  performance,  it  was  held 
not  necessary  to  aver  by  what  acts  the  prin- 
cipal ratified  the  agreement  of  his  agent,  that 
it  was  enough  to  allege  that  he  did  ratify  it, 
the  way  and  manner  of  his  ratification  be- 
ing merely  evidential  facts  to  be  proven  on 
the  trial.  And  as  particularly  applicable  to 
the  case  we  have  here,  where  the  deftedant  is 
alleged  to  have  repudiated  the  contract,  re- 
fused to  perform  it,  excusing  and  waiving 
tender,  as  we  have  decided,  the  declaration, 
setting  out  the  contract  and  the  fbcts  alleged, 
should  be  held  good  on  demurrer.  Sixta  v. 
Ontonagon  Valley  Land  Co.  supra.  See,  also, 
Foster  v.  Leininger,  33  Ind.  Apg,  669,  72  N.  E. 
164;  Train  ▼.  Gold,  22  Mafis.  (5  Pick.)  330; 
Allen  V.  Chouteau,  102  Mo.  309,  14  S.  W. 
869;  Keman  v.  Carter  (Ky.)  104  S.  W.  308; 
Blue  Grass  Traction  Co.  ▼.  Hedges  &  Adair, 
139  Ky.  358,  104  S.  W.  870;  Lonsdale  ▼. 
Brown,  15  Fed.  Ca&  855. 

Aa  to  the  third  count,  the  only  ground  of 
demurrer  thereto  not  sufficiently  covered  by 
what  has  been  said  as  to  the  first  and  second 
counts  is  that  it  does  not  clearly  allege  ac- 
ceptance of  the  proposal  within  the  toi  days 
allotted  by  its  terms.  While  not  as  distinct- 
ly averred  as  it  mii^t  have  been,  we  think 
the  pleading  is  good  and  that  the  demurrer 
thereto  should  also  have  been  overruled. 
If  plaintiff  "duly  and  properly  accepted  said 
proposition"  as  averred,  that  covers  every  evi- 
dential fact  to  be  proven  on  the  trial  to  make 
out  the  primary  fact  of  acceptance  and  to 
bind  the  promisor. 

Our  conclusion,  therefore,  is  that  the  Judg- 
ment of  the  circuit  court  should  be  reversed 
and  that  the  demurrer  to  the  declaration  and 
to  each  count  thereof  should  be  overruled, 
and  we  will  so  order. 
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(88  W.  Va.  746) 

COMPTON  T.  COUNTY  COURT  OP  MAR- 
SHALL COUNTY.    (No.  3400.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

April  15,  1919.) 

(Syllalus  hy  the  Court.) 

1.  EiciNBNT  Domain  <^=p141(3)  —  Change  of 
Gbadb— Measure  of  Damages. 

The  true  measure  of  damages  to  property 
abutting  on  a  public  road,  occasioned  by  a 
change  in  the  grade  of  the  road,  is  the  difference 
between  the  value  of  the  property  immediately 
before,  and  its  value  immediately  after,  the  road 
improvement,  less  any  special  or  peculiar  bene- 
fits to  the  property  because  of  the  improvement 
of  the  road,  but  not  considering  such  general 
benefits  as  accrue  to  it  in  common  with  other 
property  similarly  situated. 

2.  Eminent  Domain  ^=»208(2)— Change  of 
Gsade— Damages. 

As  elements  in  determining  the  damages  sus- 
tained, plaintiff  may  show  the  adaptability  of 
the  property  for  any  legitimate  purpose  as  it 
stood  before  the  alteration  in  the  road,  and  as 
it  now  stands,  and  also  the  cost  of  those  altera- 
tions in  his  property,  by  way  of  adjusting  it  to 
the  new  grade  of  the  road,  which  are  rendered 
necessary  to  preserve  it  from  further  injury  and 
render  it  fit  for  use  and  enjoyment  But  these 
facts  are  to  be  considered  only  in  subordination 
to  the  rule  governing  the  measure  of  damages. 

3.  Eminent    Domain    ^S9l06  ~  Change    of 
Gbade— Damages. 

If  a  change  in  the  grade  of  a  public  road 
impairs  the  means  of  access  to  property  abyt- 
ting  thereon,  but  the  impairment  has  wrought 
no  change  in  the  true  and  actual  value  of  the 
iand  considered  in  its  entirety,  the  plaintiff  may 
not  recover  damages  therefor,  notwithstanding 
the  inconvenience  of  access  and  the  expenditure 
necessary  to  restore  a  way  of  approach  to  the 
land  and  residences  thereon. 

4.  Eminent  Domain  ^=>220,  262(1)>-Damage8 
—Change  of  Gbadb— View. 

The  allowance  of  a  view  by  a  jury  is  within 
the  discretion  of  the  trial  court,  and  its  refusal 
is  not  ground  for  reversal  unless  it  is  clearly 
manifest  that  a  view  was  necessary  to  a  just 
decision,  and  that  the  refusal  operated  to  the 
injury  of  the  party  asking  it. 

5.  Eminent  Domain  ^=»262(4)  —  Review  — 
Questions  of  Fact. 

Where  the  testimony  relative  to  the  amount 
of  damage  caused  to  an  abutting  property  owner 
by  a  change  in  the  grade  of  a  public  road  is 
conflicting,  the  verdict  of  a  jury  based  on  such 
evidence  win  be  accorded  great,  often  control- 
ling, weight,  when  challenged  for  error  in  this 
court. 

Elrror  to  Circuit  Court,  Marshall  County.     < 

Action  by  Mary  N.  Compton  against  the 
Comity  Court  of  Marshall  County.  Judgment 
tor  defendant,  and  plaintiff  brings  error.  Af- 
flnned. 


Martin  Brown,  J.  Howard  Holt,  and  Stan- 
ley B.  Wilson,  all  of  Moundsville,  for  plain- 
tiff In  error. 

J.  C.  Simpson  and  J.  D.  Parrlott,  both  of 
MoundsvHle^  for  defendant  In  error. 

LYNCH,  J.  This  writ  requires  a  review  of 
the  procedure  terminating  in  a  nil  capiat 
judgment  upon  a  verdict  for  the  defendant  in 
an  action  to  recover  damages  for  an  injury 
to  the  proprietary  rights  of  the  plaintiff 
averred  to  be  occasioned  by  an  alteration  of 
a  road  grade  through  her  land  in  Marshall 
county.  The  road  connects  with  and,  tliough 
probably  much  older,  Is  an  extension  of. 
Western  avenue  of  the  city  of  Moundsville. 
The  trespass  complained  of,  if  any  was  com- 
mitted, injured  only  the  land  lying  on  the 
east  side  of  the  road  which  extends  through 
the  entire  tract  in  a  direction  northward 
towards  Glendale  and  Wheeling.  No  com- 
plaint is  made  of  any  injury  on  the  west 
side  of  the  road. 

Though  in  some  respects  lacking  perspicu- 
ity or  positiveness,  the  averments  of  the 
three  counts  of  the  declaration  combined 
may  be  deemed  sufficient  to  show  an  intention 
on  the  part  of  th.e  pleader  to  charge  defend- 
ant with  liability  on  these  grounds:  The 
unlawful  removal  of  soil,  sand,  and  gravel, 
or  as  equivalent  thereto  the  wrongful  appro- 
priation of  land  outside  of  or  beyond  the 
statutory  30  feet  of  right  of  way  devoted  to 
public  use  (section  56a2,  c.  43,  Barnes'  Code 
1916;  section  69.  a  43,  Barnes'  Code  1918 
[Code  1913,  c  43,  §{  56a2, 1771]) ;  the  destruc- 
tion of  private  ways  of  entrance  or  approaches 
from  the  road,  and  the  necessity  for  incurring 
expense  in  the  construction  of  new  ways  of 
approach  to  the  surface  of  the  land  and  the 
buildings  thereon;  the  impairment  of  the  lat- 
eral support;  the  effect  upon  the  market 
value  of  the  land  whether  devoted  to  farm- 
ing purposes,  as  it  has  heretofore  been,  or 
subdivided  Into  building  lots,  a  purpose  to 
which  it  is  adaptable ;  the  loss  of  rents,  "and 
other  wrongs  and  injuries"  without  a  more 
specific  statement  of  what  they  consist  of. 

[1]  To  these  different  causes  of  action  was 
addressed  the  testimony  introduced  for  the 
Jury's  determination  of  the  merits  of  the 
controversy.  The  plaintiff  undertook  but 
failed  to  convince  the  Jury  that  the  highway 
improvement  by  the  alteration  of  the  grade 
of  the  road  so  as  to  make  it  more  convenient 
and  less  burdensome  for  public  use  resulted 
in  the  taking  of  land  beyond  the  outside 
boundary  of  the  road  right  of  way  and  in- 
Jury  to  the  residue  and  otherwise,  as  aver- 
red in  the  declaration,  without  paying  or  se^ 
curing  to  be  paid  to  her  compensation  there- 
for as  required  by  section  9,  art.  3,  of  the 
state  Constitution.  For  the  most  part,  if 
not  altogether,  she  confined  her  efforts  to  sup- 
port the  demands  of  the  declaration  by  at- 
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tempting  to  establish  by  proof  tbe  expendi- 
ture of  money  necessary  to  reduce  the  sur- 
face of  the  land  nearest  the  right  of  way  to 
the  same  position  r^ative  to  the  road  that  it 
occupied  before  the  improvement,  and  not 
whether  the  market  value  of  the  land  was 
less  immediately  after  than  it  was  immedi- 
ately before  the  alteration  of  the  grade — the 
true  standard  for  determining  whether  a 
landowner  is  entitled  to  compensation  for 
a  public  or  quasi  public  improvement  af- 
fecting his  private  property,  except  of  course 
as  to  that  part  actually  appropriated  to 
public  use.  Harman  v.  Bluefield,  70  W.  Va. 
129,  73  S.  E.  296.  As  to  such  part  he  is  en- 
titled to  its  true  and  Just  value.  Although 
tbe  trial  court  pointed  out  the  correct  rule 
for  determining  the  compensation  to  be  al- 
lowed, plaintiff  persisted  in  pursuing  the 
method  described,  except  by  eliciting  the 
opinion  of  one  or  two  witnesses  as  to  the 
amount  of  damages  suffered  by  her,  while 
defendant  proved  evidently  to  the  satisfac- 
tion of  the  Jury  and  of  the  trial  court  by 
proper  interrogatories  that  the  value  of  the 
land  not  appropriated  was  not  less  for  any 
purpose  for  which  it  was  adaptable,  but  was 
greater  for  all  such  purposes,  immediately 
after  than  it  was  immediately  before  the  im- 
provement And  we  perceive  no  sufflcient 
reason  to  warrant  interference  with  the  ver- 
dict in  this  respect.  For  except  for  sub- 
stantial cause  this  court  declines  to  inter- 
fere with  verdicts  of  Juries  upon  questions 
of  fact  submitted  for  their  determination. 
*  [2]  Of  course,  it  is  not  improper  or  irrele- 
vant to  the  issues  to  introduce  evidence  to 
maintain  the  right  to  compensation  to  show 
In  cases  of  this  sort  the  adaptability  of  the 
land  for  any  legitimate  purpose  as  an  ele- 
ment of  the  damages  sustained,  and  as  such 
an  element  the  cost  of  grading  or  filling  the 
ground,  or  any  part  thereof,  to  conform  to 
the  grade,  when  such  conformation  is  made 
necessary  by  altered  conditions  to  preserve  the 
property  from  further  injury  and  render  It 
fit  for  enjoyment,  as  held  in  Godbey  v. 
Bluefield.  61  W.  Va.  604,  57  S.  E.  45,  and 
Harman  v.  Bluefield,  70  W.  Va.  129,  73  S. 
EX  296,  relied  on  as  sustaining  plaintifTs 
contention.  But  this  proof  was  admitted  and 
presumably  considered  by  the  jury  in  arriv- 
ing at  the  conclusion  reached  by  them.  But, 
as  said  in  the  Godbey  Case,  the  facts  so  prov- 
ed are  to  be  considered  only  in  subordination 
to  the  true  rule  for  the  measurement  of  dam- 
ages in  this  character  of  cases,  and  hence  not 
as  controlling  upon  the  merits. 

Respecting  the  appropriation  of  any  part 
of  the  surface  of  the  land' outside  of  the 
right  of  way.  our  conclusion  is  the  same  for 
these  reasons.  Whether  or  not  there  was 
such  an  appropriation  or  unlawful  invasion  of 
the  plaintiff's  proprietary  rights  in  the  resi- 
due of  the  land  is  involved  to  some  extent 
in  doubt  and  uncertainty,  the  solution  of 
which  was  peculiarly,  within   the  province 


of  the  triers  of  the  fact  Bonar  and  Bartrug, 
civil  engineers  and  doubtless  equally  compe- 
tent, one  called  by  plaintiff  to  testify  in  her 
behalf,  the  other  by  defendant  in  its  behalf, 
fiwear  positively  and  unequivocally,  the  first 
that  there  was  such  an  invasion,  the  second 
that  there  was  not  The  Jury  was  compelled 
to  give  credence  to  one  and  withhold  it  from 
the  other,  or  believe  both  and  decide  for  de- 
fendant on  tiie  ground  that  the  burden  of 
proof  devolved  upon  the  former  and  that  she 
failed  to  carry  that  burden  successfully  or  to 
their  satisfaction. 

There  is  the  same  conflict  in  the  testimony 
relative  to  the  impairment  of  the  embank- 
ment on  the  east  side  of  the  road.  Some 
proof  tends  in  an  appreciable  degree  to  idiow 
plaintiff's  participation  in  the  removal  of 
sand  and  gravel  from  the  embankment  for 
commercial  purposes,  and  if  not  by  her  di- 
rectly, with  her  knowledge  and  consent,  and 
none  to  show  defendant's  participation  there- 
in except  as  incidental  to  the  improvement 
Indeed,  defendant  or  some  member  of  the 
court  forbade  the  removal  of  sand  and  gravel 
from  the  embankment  and  sought  to  pre- 
vent it  The  testimony  puts  out  of  the  re- 
gion of  conjecture  the  possibility  that  the 
Impairment  of  the  lateral  support,  the  sub- 
sidence of  the  surface,  and  the  enlargement 
of  the  space  between  the  summits  of  the  op- 
posite embankments,  of  which  complaint  is 
made,  if  any  of  these  results  have  taken 
place,  were  not  solely  because  of  anything 
done  or  knowingly  permitted  to  be  done  by 
defendant  The  land  seems  to  contain  valu- 
able commercial  deposits  of  sand  and  gravel, 
and  much  of  both  has  been  taken  and  sold  to 
satisfy  local  demands,  and  some  shipped  to 
market  elsewhere.  But  it  does  not  appear 
that  defendant  was  the  active  agent  in  pro- 
ducing these  results.  Plaintiff  or  her  pred- 
ecessors in  title  removed  or  caused  or  per- 
mitted the  mining  and  removal  of  sand  and 
gravel  from  the  west  side  of  the  road  to  such 
an  extent  tliat  it  became  necessary  to  erect 
a  barrier  to  prevent  injury  to  travelers  us- 
ing the  highway  by  reason  of  the  encroacn- 
ment  due  to  such  operation  on  that  side,  and 
to  a  less  extent  on  the  east  side  these  same 
materials  had  been  removed  in  a  similar  man- 
ner, -rhe  conflict  in  the  proof  adduced  at  the 
trial  upon  tills  phase  of  the  case  was  soluble 
only  by  the  Jury,  and  their  finding  is  en- 
titled to  due  consideration  and  respect. 

[3]  There  can  be  no  doubt,  however,  of 
the  impairment  of  the  means  of  access  to  the 
land  from  the  road.  But  if  it  be  true,  as 
the  Jury  certainly  found  the  fact  to  be  as  one 
of  the  issues,  indeed  the  real  issue  in  the 
case,  that  the  impairment  has  wrought  no 
change  in  the  true  and  actual  value  of  tbe 
land  considered  in  its  entirety  and  with  re- 
spect to  the  altered  condition  of  the  highway, 
then  plaintiff  lias  not  suffered  any  Injury 
requiring  defendant  to  respond  in  damages, 
notwithstanding   tbe    inconvenience   of   ac- 
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oess  and  the  expenditnre  necessary  to  restore 
a  way  of  approach  to  the  land  and  resid^ices 
thereon.  This  she  has  done,  and  complains 
now  only  because  the  ways  are  less  conyen- 
lent  and  of  an  Increased  grade.  Just  what 
she  spent  in  this  regard  she  does  not  adrlse 
us.  For  the  greater  distance  through  the 
land  access  to  the  surface  is  not  Impaired  to 
any  appreciable  extent  While  the  roadbed 
and  surface  along  that  distance  were  ap- 
proximately on  the  same  level  before  the  Im- 
provement, the  road  now  Is  only  2  or  8  feet 
and  at  no  point  more  than  5  or  6  feet  be- 
low the  'surface  of  the  land.  The  more  ma- 
terial change  in  the  relative  rituatlon  of  the 
road  and  surface  Is  at  the  south  or  Mounds- 
vllle  end  or  part  of  the  highway,  and  that 
only  for  a  distance  of  300  or  400  feet  But 
all  these  matters  have  been  determined 
against  plaintiff  by  the  procedure  prescribed 
by  law  for  that  purpose. 

[41  She  further  complains  because  the 
court  refused  to  grant  her  motion  to  permit 
the  Jury  to  view  the  premises  located  within 
a  short  distance  of  the  courthouse  where  the 
trial  was  had.  But  the  right  to  demand  a 
view  of  the  place  in  question  in  any  case, 
conditionally  authorized  by  section  30,  e. 
1J6,  Code  (sec.  4669),  is  peculiarly  discre- 
tionary, not  imperative,  and  the  refusal  is 
not  cause  for  reversal  unless  it  is  clearly 
manifest  that  the  view  was  necessary  to  a 
just  decision  and  that  probable,  injury  re- 
sulted from  the  denial  of  the  motion.  Balto. 
&  Ohio  R.  R.  Co.  V.  Polly,  Woods  &  Co.,  14 
Grat.  (Va.)  447;  Gunn  v.  Ohio  River  R.  R.  Co., 
36  W.  Ytc  165,  14  S.  E.  465,  32  Am.  St  Rep. 
842;  Davis  v.  Telephone  Co.,  53  W.  Va.  616, 
45  S.  B.  926 ;  Bond  v.  iire  Insurance  Co.,  77 
W.  Va.  736,  88  S.  E.  389.  There  is  no  such 
showing  here. 

We  are  unable  to  discover  in  the  record  the 
refusal  cited  by  counsel  to  permit  the  wit- 
ness Bloyd  to  answer  any  question  propound- 
ed to  him  on  cross-examination.  The  court 
did  at  first  sustain  an  objection  to  the  ques- 
tion, but  finally  permitted  the  witness  to  an- 
swer ^and  he  did  answer  it    N6r  do  we  think 


there  is  error  la  the  ruling  upon  the  motion 
to  exclude  the  testimony  of  the  witness  Hoo- 
ton.  The  motion  was  general  and  included 
all  he  said  touching  the  changed  conditions 
of  the  land  and  its  adaptability  to  certain 
purposes.  In  the  main  his  testimony  was 
proper  and  relevant  to  the  issues  Involved 
in  the  trial,  and,  if  he  did  admit  la(*:  of  ac- 
tual personal  knowledge  as  to  some  matters 
concerning  which  he  was  interrogated,  that 
admission  only  affected  the  weight  and  not 
the  competency  of  his  testimony.  The  same 
is  true  as  to  the  testimony  of  the  witness 
Jones  referred  to  by  counsel.  Nor  did  the 
court  err  in  ruling  upon  the  question  pro- 
pounded to  the  witness  Dowdell;  nor  on  in- 
structions given  or  refused.  Of  these  there 
are  only  two  referred  to  in  the  brief  of  coun- 
sel. One  of  them  concerns  lateral  sup- 
port, already  discussed.  The  theory  present- 
ed in  the  other  is  propounded  in  another  ask- 
ed and  given  on  behalf  of  plaintiff  in  error. 
The  instruction  regarding  lateral  support^ 
refused,  involved  a  situation  for  whidi,  as 
we  have  said,  plaintiff  and  others  were  to 
some  extent  responsible  according  to  a  rea- 
sonable interpretation  of  the  evidence  taken 
in  its  entirety  except  as  excluded  by  the 
court 

[4]  The  numerous  authorities  cited  by 
counsel  we  have  examined,  and  find  the  prin- 
ciples of  law  stated  in  many  of  them  to  be 
sound ;  but  we  think  the  case  is  to  be  deter- 
mined upon  the  facts  presented  for  the  con- 
sideration of  the  jury  and  does  not  involve  any 
new  legal  principles  except  those  contained 
in  the  instructions  given,  of  which  no  com- 
plaint is  made.  Because  deemed  unnecessary, 
we  do  not  discuss  the  proposition  concerning 
the  application  of  a  different  principle  to 
rural  roads  and  city  streets  as  to  liability 
for  the  changes  of  grade.  Some  authorities 
agree  with  the  trial  judge  relative  to  the 
recognition  of  such  a  difference.  Elliott, 
Roads  &  Streets  (3d  Ed.)  {  482,  and  cases  cit- 
ed. But  as  we  have  said,  this  case  is  to  be 
determined  by  its  facts,  and  there  is  no  neces- 
sity to  discuss  novel  questions  of  law. 

Judgment  affirmed. 
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60RBY  ▼.  BRIDGBMAN.     (No.  3603.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  15,  1010.) 

(ByUalus  hy  the  Oouri.) 

1.  Sales  ^=»272— Implied  Wabranties— Heb- 
ohantable  article. 

Where  an  article  of  personal  property  is 
sold  by  executory  contract  by  a  particular  de- 
scription or  name,  there  is  an  implied  condi- 
tion or  warranty  that  it  will  be,  when  deliv- 
ered, a  merchantable  article  of  the  kind  and  de- 
scription sold. 

2.  Sales  €=»442(2)— Bbeaoh  or  Wabbantt— 
Measure  of  Damages. 

Where  in  such  case  the  article  delivered  Is 
of  the  same  general  description  as  the  article 
sold,  but  is  not  a  merchantable  article  of  the 
kind  purchased,  the  measure  of  damages  for  the 
failure  to  furnish  such  merchantable  article  of 
the  kind  agreed  to  be  furnished  to  the  defendant 
is  the  difference  between  the  value  of  such  arti- 
cle, had  it  been  as  warranted,  and  the  actual 
value  of  the  article  furnished  at  the  time  it 
was  delivered. 

3.  Evidence  ^=9113(S)~Bbeach  ow  Warran- 
ty—Evidence OP  Value, 

The  price  at  which  an  article  is  sold  by  a 
regular  dealer  in  the  ordinary  course  of  trade 
is  evidence  of  its  value. 

(Addiiional  8yUahU9  by  JBdiiaridl  Staff.) 

4.  Sales  ^=s»442(6,  7)— Breach  op  Warranty 
— Measube  of  Damages. 

Where  an  article  is  furnished  under  a  con- 
tract, and  is  defective  in  some  small  particular, 
and  the  purchaser  repairs  it  at  small  cost,  the 
cost  of  making  such  repairs  is  the  measure 
of  damages,  unless,  after  making  such  repairs, 
the  article  furnished  is  still  defective,  and  does 
not  meet  the  substantial  requirements  of  the 
contract* 

Error  to  Qircuit  Court,  Wetzel  County. 

Action  by  Thomas  D.  Gorby  against  George 
Bridgeman.  Judgment  tor  plaintiff,  and  de- 
fendant t>ringB  error.  Reversed  and  re- 
manded. 

Larrick  &  Lemon,  of  New  Martinsville,  for 
plaintiff  in  error. 

H.  H.  Rose^  of  Fairmont,  for  defendant  in 
error. 

RITZ»  J.  The  plaintiff  is  a  dealer  in  auto- 
mobiles at  Middleboume,  in  Tyler  county, 
W.  Va.,  and  the  defendant  is  a  dentist  prac- 
ticing at  New  Martinsville,  in  Wetzel  county. 
In  the  month  of  April,  1913,  after  some 
negotiations  in  regard  thereto,  the  defendant 
purchased  from  the  plaintiff  a  five-passenger 
Mitchell  automobile.  He  claims  that  at  the 
time  of  the  purchase  the  plaintiff  explained 
to  him  that  this  car  was  superior  to  any  other 
.    car  selling  at  the  same  price,  and  advised  him 


that  it  was  the  only  one  that  he  would  war- 
rant to  run  satisfactorily,  and  that  he  did 
at  the  -time  of  the  sale  expressly  warrant  that 
this  car  would  run  satisfactorily  and  give 
him  no  trouble,  and  that,  in  case  any  little 
tix>ubles  did  arise,  he,  the  plaintiff,  would 
be  close  at  hand  to  remedy  them,  and  it  was 
upon  the  faith  of  this  warranty  that  be 
made  the  purchase.  The  plaintiff  denies  that 
there  was  any  express  warranty,  but  says 
that  all  he  agreed  to  do  was  to  furnish  a 
five-passenger  Mitchell  automobile  oi|  the 
model  of  1913.  The  plaintiff  did  not  have  the 
car  in  stock  at  the  time  of  the  contract,  but 
the  arrangement  was  that  it  was  to  be  de- 
livered by  the  1st  of  June.  A  short  time 
after  the  making  of  the  contract  plaintiff 
advised  the  defendant  that  it  was  uncertain 
whether  he  could  secure  a  car  for  delivery 
to  him  by  the  1st  of  June,  but  that  he  had  a 
car  which  had  been  shipped  to  him  for  dem- 
onstrating purposes  which  he  would  turn  over 
to  fulfill  the  contract,  whidi  car  was  the 
same  make  as  the  car  covered  by  the  con- 
tract, and  he  also  advised  the  defendant  tiiat 
before  he,  the  plaintiff,  could  get  this  car  he 
would  have  to  pay  therefor,  and  requested  the 
defendant  to  advance  him  the  money  for  that 
purpose.  The  defendant  afi»ented  to  this,  and 
paid  the  plaintiff,  according  to  his  conten- 
tion, the  sum  of  $700  in  cash,  and  for  the 
residue  gave  his  note  for  $700,  and  an  addl- 
Ufmal  $81.60,  representing  frei^t  on  the  car. 
Subsequently  there  was  $100  paid  by  the 
defendant  on  the  note,  which  left  $631.50 
thereof  remaining  unpaid. 

It  seems  that  this  car  was  at  the  city  of 
Wheeling,  and  after  receiving  this  money  and 
note  from  the  defendant  plaintiff  sent  to 
Wbe^ing,  paid  for  the  car,  and  had  it  ship- 
ped to  New  Martinsville  by  boat.  PlaintKTs 
brother  came  along  with  it  for.  the  purpose  of 
instructing  the  defendant  in  its  use  and  teach- 
ing him  how  to  run  it  It  was  unloaded  on 
reaching  its  destination,  and  plaintiff's 
brother  attempted  to  operate  it  These 
efforts  began  on  Friday  morning  after  the 
car  was  unloaded,  and  continued  all  day 
Friday  and  Saturday,  and  resulted  In  dem- 
onstrating that  the  car  would  not  operate. 
It  would  run  for  short  distances  and  then 
stop.  An  examination  developed  that  at  least 
one  of  the  causes  of  this  trouble  was  that  the 
gasoUne  was  not  being  sui^lied  to  the  engine 
in  proper  quantities  to  operate  the  same. 
Plaintiff's  brother  left  New  Martinsville  on 
Saturday  evening,  and  went  to  Middleboume» 
where  he  reported  to  the  plaintiff  that  the 
car  would  not  run.  Plaintiff  sent  him  baclc 
on  Monday  with  some  further  instructions 
and  advice  in  regard  to  its  operation,  and  he 
again  attempted  to  make  it  operate,  but  witli 
no  better  success  than  on  the  previous' Friday 
and  Saturday.  Plaintiff  then  sent  other 
mechanics  to  put  the  car  in  running  condi- 
tion, but  they  did  not  succeed  in  this  under- 
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taking,  so  tbat  after  10  days  or  2  weeks  of 
efforts  of  this  kind  to  get  the  car  In  condition 
for  delivery  to  the  defendant  In  falfillment  of 
the  contract,  and  failure  In  that  regard,  the 
defendant  notified  the  plaintiff  to  take  the 
car  away,  that  he  would  not  accept  it  The 
plaintiff,  however,  asked  him  to  give  him 
further  time  to  see  if  the  trouble  could  not 
be  remedied,  and  upon  his  insistence  the  de- 
fendant assented  to  this.  The  plaintiff  then 
came  to  New  MartinsYllle  himself,  and  ex- 
perimented with  the  car  for  some  time,  but 
had  no  better  success  in  curing  the  defects 
than  the  mechanics  who  had  made  previous 
attempts.  He  then  procured  mechanics  to  be 
sent  from  Wheeling,  and  chey  made  efforts 
to  make  the  car  run,  but  were  entirely  un* 
successful.  A  mechanic  was  then  dispatdied 
by  the  manufacturer,  known  as  its  trouble 
man,  who  did  work  on  the  car  in  an  attempt 
to  make  it  operate;  but  he  had  no  better 
success  than  the  previous  mechanics. 

At  this  time  the  defendant  insisted  that 
he  would  not  accept  the  car  in  fulfillment  of 
the  contract,  and  insisted  that  he  be  furnish- 
ed another  car  meeting  the  requirements  of 
the  contract  between  the  parties.  This  the 
plaintiff  would  not  agree  to  do  for  some  time. 
Later  on  in  the  fall,  however,  the  manu- 
facturer of  the  car  agreed  that,  if  this  car 
was  reshipped  to  It,  it  would  replace  it  with 
a  car  of  the  same  model.  The  defendant  re- 
fused at  that  time  to  accept  this  in  fulfill- 
ment of  his  contract,  inasmudi  as  a  number 
of  months  had  passed  since  the  car  should 
have  been  delivered,  and  the  model  had  be- 
come out  of  date.  The  car  remained  in  New 
Martinsville  during  the  winter  of  1913-14, 
without  any  apparent  efforts  upon  the  part 
of  the  plaintiff  to  make  it  comply  with  his 
contract,  or  to  meet  Xds  obligations  there- 
under, notwithstanding  he  had  the  defend- 
ant's money  and  his  obligation  for  the  re- 
mainder of  the  purchase  price.  In  the  spring 
of  1914  the  plaintiff  asked  to  be  permitted  to 
reship  the  car  to  the  manufacturer,  with  a 
view  to  having  it  overhauled  and  put  in 
running  condition,  if  it  could  be  done.  This 
the  def^idant  assented  to,  insisting  that  he 
had  no  control  over  the  car,  however,  that  the 
plaintiff  could  do  what  he  pleased  with  it, 
but  also  agreeing  that,  if  it  was  put  in  run- 
ning condition,  he  would  accept  it  on  its 
return  for  what  it  was  worth;  but  not  in 
fulfillment  of  his  contract  The  plaintiff 
thereupon  reshipped  the  car  to  the  manu- 
facturer in  the  name  of  the  defendant,  but 
without  his  knowledge  that  it  was  shipped 
in  his  name,  and  directed  the  manufacturer 
to  reship  it  to  the  defendant  whoi  it  was 
overhauled,  likewise  without  his  knowledge 
or  consent  After  the  car  was  overhauled, 
it  was  reshipped  to  the  defendant  at  New 
Martinsville.  Upon  Its  arrival  he  was  noti- 
fied thereof  by  the  station  agent,  and  tills,  he 
says,  was  the  first  knowledge  he  had  that  the 
car  was  shipped  in  his  name,  or  handled  in 


his  name  by  the  plaintiff.  He  advised  the 
station  agent  that  the  car  did  not  belong  to 
him,  but  belonged  to  the  plaintiff.  The  sta- 
tion agent  advised  the  plaintiff  that  the  car 
was  there,  and  asked  him  to  have  it  removed ; 
otherwise,  demurrage  diarges  would  be  made 
against  it  Plaintiff  declined  to  take  the  car 
from  the  railway  company,  and,  upon  being 
requested  so  to  do  by  the  defendant  and  the 
defendant's  attorney,  he  advised  them  that 
he  would  have  nothing  to  do  with  the  car, 
and,  as  they  state,  informed  them  that  he  had 
the  money  and  they  had  the  car,  and  that  Is 
all  the  satisfaction  he  would  give  them  on 
that  occasion. 

The  defoidant  contends  that,  upon  being 
thus  informed  by  the  plaintiff  that  he  would 
have  nothing  to  do  with  the  car,  and  that  it 
might  stay  in  ttie  station,  and  its  value  be 
consumed  entirely  in  demurrage,  so  far  as  he 
was  concerned,  and  realizing  that  he  had 
already  paid  $800  in  m<mey  and  had  his  note 
outstanding  for  $631.00,  he  determined  to 
minimize  as  fflir  as  possible  his  loss,  and  took 
the  car  from  the  railway  station,  and  had  it 
valued  by  three  men  conversant  with  the 
values  of  automobiles.  He  had  a  man  skilled 
in  the  use  of  automobiles  attempt  to  (^erate 
the  machine,  but  it  was  found  that  it  would 
operate  no  better  than  it  did  on  the  prior 
occasiona  He  then  turned  it  over  to  an 
automobile  mechanic  for  the  purpose  of  see- 
ing what  could  be  done  In  the  way  of  putting 
it  in  condition  po  run.  This  mechanic  made 
experiments  on  the  car  over  a  period  of  near- 
ly a  year,  and  finally,  after  removing  the 
gasoline  transmission  system  and  installing 
an  entirely  new  one,  and  making  sundry 
other  changes  in  the  car,  all  of  which  cost 
something  over  $200,  he  succeeded  hi  getting 
it  to  run  reasonably  well,  although  some  of 
the  appliances  in  connection  therewith  would 
not  operate  with  entire  satisfaction.  The 
parties  who  appraised  this  automobile  at  the 
time  the  defendant  received  it  from  the  rail- 
way company  in  July,  1914,  testify  that  in 
their  opinion  the  automobile  was  worth  about 
$700,  upon  the  theory  that  it  could  be  made 
to  operate  satisfactorily  as  an  automobile; 
that  is  to  say,  its  real  value  would  be  $700 
less  such  sum  as  it  would  take  to  make  it  so 
operate,  which  turned  out  to  be  something 
over  $200,  as  above  stated.  This  is  all  the 
evidence  as  to  the  value  of  the  automobile 
at  the  time  of  its  delivery  to  the  defendant 
In  the  meantime  the  plaintiff  had  discounted 
the  defendant's  note,  and  upon  its  coming 
due,  and  the  plaintiff  refusing  to  pay  it  the 
bank  sued  both  the  plaintiff  and  the  defend- 
ant and  recovered  a  judgment  against  both 
of  them  for  the  amount  of  the  note,  with  its 
interest  and  collected  the  same  from  the 
plaintiff.  Plaintiff  thereupon  brought  this 
suit  against  the  defendant  for  the  purpose  of 
recovering  the  amount  which  he  was  compel- 
led to  pay  in  satisfaction  of  the  Judgment 
thus  obtained. 
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Upon  the  trial  of  the  case  the  defendant 
filed  his  notice  of  recoupment,  claiming  that 
by  reason  of  the  plaintiff's  failure  to  deliver 
him  a  car  In  accordance  with  his  contract  he 
was  damaged  in  an  amount  equal  to  the 
amount  sued  for,  and  for  that  reason  that 
the  plaintiff  was  not  entitled  to  recover,  and 
further  filed  an  offset  for  an  amount  which 
he  claimed  the  plaintiff  owed  him  for  dental 
work  done  by  him.  Upon  the  trial  of  the  case 
the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $400,  and  upon  this  ver- 
dict the  court  rendered  Judgment.  The 
amount  paid  by  the  plaintiff  in  satisfaction 
of  the  Judgment  obtained  by  the  bank  against 
him  and  the  defendant  was  the  sum  of 
$718.27.  It  will  thus  be  seen  that  the  Jury 
allowed  the  defendant,  on  account  of  his 
notice  of  recoupment  and  offset,  something 
over  $300  as  a  credit  against  the  plaintiff's 
claim.  The  defendant  prosecutes  this  writ 
of  error,  and  claims  that  the  court  erred  to 
his  prejudice  in  instructing  the  Jury  on  behalf 
of  the  plaintiff,  and  also  in  refusing  to  give 
certain  instructions  offered  by  him. 

[1]  A  great  deal  of  argument  is  indulged 
in  by  counsel  as  to  the  nature  of  the  war* 
ranty  made  by  the  plaintiff,  if  there  was  any 
warranty  In  this  case.  The  plaintiff's  counsel 
contends  that,  inasmuch  as  the  defendant 
admits  that  he  purchased  a  five-passenger 
Mitchell  automobile  of  the  1913  model,  there 
could  not  be  any  express  warranty  of  quality 
of  this  machine.  This  does  not  necessarily 
follow  at  all.  It  is  ordinarily  true  that, 
where  an  article  is  sold  under  an  executory 
contract  by  description,  or  by  a  certain  trade- 
name, there  is  an  implied  warranty  that  it 
will  be  a  merchantable  article  of  the  kind 
described;  but  this  implied  warranty  of 
merchantability  will  not  ordinarily  arise 
where  there  is  an  express  warranty  of  qual- 
ity. Mechem  on  Sales,  {  1342.  In  this 
particular  case  we  have  an  executory  con- 
tract for  the  sale  of  a  particular  kind  of 
automobile,  according  to  the  defendant's  con- 
tention, with  an  express  warranty  as  to  its 
quaUty,  and,  according  to  the  plaintifiTs  con- 
tention, with  only  an  implied  warranty  that 
it  would  be  a  merchantable  article  of  the  kind 
bought.  As  to  which  of  the  parties  is  correct 
depends  upon  how  the  jury  will  find  the  facts 
as  between  them.  If  they  find  that  there 
was  an  express  warranty,  as  contended  for  by 
the  defendant,  then  reliance  must  be  had 
thereon.  If,  however,  they  find  there  was  no 
such  express  warranty,  then  the  recoupment 
asked  for  by  the  defendant  must  be  based 
upon  the  implied  warranty  or  condition  that 
the  automobile  furnished  would  be  a  mer- 
chantable- one  of  the  kind  purchased.  So 
far  as  the  merits  of  this  controversy  go,  it 
can  make  little  difference  which  party's  con- 
tention is  correct.  It  is  proved  beyond  doubt 
— ^in  fact,  it  is  not  sought  to  be  denied — that 
the  automobile  delivered  was  not  a  merchant- 
able automobile  of  the  kind  sold.    Plaintiff 


makes  no  effort  to  prove  that  it  was.  In  fact, 
he  by  his  conduct,  if  not  by  his  express  ad- 
missions, confesses  that  such  is  the  case. 

[21  The  only  question  upon  which  there 
seems  to  be  any  difficulty  is  the  proper  meas- 
ure of  the  defendant's  damages.  That  there 
was  a  breach  of  the  warranty,  whether  it  be 
an  express  one,  as  contended  for  by  the  de- 
fendant, or  an  implied  one,  as  contended  for 
by  the  plaintiff.  Is  conceded  by  the  evidence, 
and  the  only  question  Is,  What  is  ihe  effect 
of  this  breach  upon  the  parties?  It  may  be 
said  that  the  measure  of  damages  for  a 
breach  of  warranty  of  quality  of  personal 
chattels,  whether  the  same  is  express  or 
impUed,  Ifi  the  difference  between  their  value 
at  the  time  of  the  sale,  considering  them  as 
corresponding  with  the  warranty,  and  their 
value  at  the  time  of  delivery,  with  the  defect 
complained  of.  Sutherland  on  Damages,  | 
670,  and  authorities  there  dted;  Muller  y. 
Eno,  14  N.  Y.  597.  The  plainUff  admits  this 
to  be  the  rule.  The  court,  on  motion  of  the 
plaintiff,  gave  two  instructions  to  the  jury  of 
which  complaint  Is  made;  they  being  as  fol- 
lows: 

"The  court  instructs  the  jury  that,  even 
though  you  believe  from  the  evidence  that  the 
automobile  sold  by  the  plaintiff  to  the  defend- 
ant had  defects  which  it  was  expressly  warrant- 
ed by  the  plaintiff  not  to  have,  yet  if  the  de- 
fendant accepted  the  same  he  is  only  ^entitled 
to  such  an  amount  by  way  of  damages  by  rea- 
son of  such  defects  as  is  equal  to  the  differ- 
ence between  the  value  of  the  said  automobile 
as  it  was  warranted  and  the  value  thereof  as 
it  actually  was  at  the  time  it  was  delivered 
to  the  defendant" 

"The  court  instructs  the  Jury  that,  even 
though  you  believe  from  the  evidence  that  the 
automobile  sold  by  the  plaintiff  to  the  defendant 
had  defects  which  it  was  ex'pressly  warranted 
by  the  plaiiftiff  not  to  have,  yet  if,  notwithstand- 
ing such  defects,  the  defendant  accepted  the 
said  automobile  and  himself  made  repairs  of 
any  such  defects,  you  shall  not  allow  the  de- 
fendant any  damages  or  abatement  from  the 
purchase  price  by  reason  of  any  such  defects 
so  repaired  by  him,  except  such  actual  costs  an-d 
expenses  as  were  reasonably  necessary  to  make 
such  repairs." 

The  instruction  first  quoted  properly  states 
the  rule  for  the  measurement  of  damages,  as 
we  have  above  laid  down.  The  other  instruc- 
tion, it  will  be  noticed,  however,  states  to  the 
Jury  that  the  measure  of  damages  in  such 
case,  where  the  defendant  made  repairs  of 
the  defects,  is  the  cost  of  making  the  re- 
pairs. This  latter  Instruction  is  based  upon 
those  authorities  which  lay  down  the  meas- 
ure of  damages  to  be  the  cost  of  repairing 
defects  in  a  case  where  such  repairs  give  to 
the  vendee  substantially  the  thing  he  con- 
tracted for. 

[4]  Where  an  article  is  furnished  under  a 
contract,  which  is  defective  in  some  small 
particular,  and  the  defendant  repairs  it  at 
small  cost,  it  is  usually  held  that  the  cost  of 
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making  such  repairs  Is  the  measure  of  his 
images.  StiUwell  &  Blerce  Mfg.  Co.  v. 
Phelps,  130  U.  S.  1520,  9  Sup.  Ot.  001,  32  L.  Bd. 
1035.  But  upon  analysis  this  is  only  a 
statement  in  another  form  of  the  rule  as 
above  laid  down.  In  a  case  where  slight  re- 
pairs would  make  the  article  delivered  equal 
to  and  substantially  the  article  contracted  for, 
the  cost  of  making  such  repairs  is  the  meas- 
ure of  damages,  because  it  represents  the 
actual  difference  between  the  article  con- 
tracted for  and  the  one  furnished.  This  rule 
cannot  be  applied,  however,  in  a  case  where, 
after  making  the  repairs,  the  article  furnish- 
ed is  still  defective,  and  does  noc  meet  the 
substantial  requirements  of  the  contract. 
The  plaintiff  argues,  however,  that  these  in- 
structions correctly  propound  the  law  con- 
trolling in  this  case;  that  under  the  latter 
the  jury  would  find  as  to  such  defects  as  had 
been  repaired  the  cost  of  repairs,  and  deter- 
mine that  the  defendant  was  damaged  to  this 
extent  because  of  those  particular  defects 
which  had  been  repaired,  and  then,  if  the 
ma<diiBe  was  not  as  good  as  the  one  sold,  the 
jury  would  add  to  tfye  cost  of  making  the 
repairs  the  difference  in  the  value  of  the 
machine  as  thus  repaired  and  its  value  had 
it  been  as  warranted. 

The  trouble  about  the  second  instruction  as 
to  the  measure  of  damages  being  the  cost  of 
making  repairs  is  that  a  jury  would  hardly 
give  it  the  construction  which  the  plaintiff 
contends  for,  fujd  their  verdict  in  this  case 
Indicates  clearly  that  they  did  not  give  to  it 
that  meaning,  for  the  reason  that  all  that 
they  allowed  the  defendant  by  way  of  re- 
coupment was  the  actual  cost  of  the  repairs 
made  by  him,  while  it  is  admitted  that  the 
machine  which  he  got  was  in  no  wise  equal 
In  value  to  the  machine  he  contracted  for. 
But  the  plaintiff  says  that  the  reason  of  this 
is  that  there  Is  no  evidence  as  to  what  the 
value  of  the  machine  would  have  been,  had  it 
been  as  warranted,  and  that,  while  the  evi- 
dence may  show  that  the  defendant  got  an 
inferior  automobile  to  that  which  the  plain- 
tiff sold  to  him  and  warranted  he  should  get, 
ev&i  after  he  had  spent  money  in  making 
the  repairs,  still  he  could  recover  no  other 
damages  than  the  cost  of  making  the  re- 
pSLire,  because  the  evidence  does  not  show 
what  the  difference  would  be  between  the 
value  of  such  an  automobile  as  he  bought  and 
the  one  which  he  actually  got  after  it  was 
repaired.  This  argument  is  astute,  but  it  is 
not  sound.  There  is  evidence  as  to  the  value 
of  the  automobile  which  the  plaintiff  sold  to 
the  defendant,  had  it  been  as  warranted.  It 
is  in  evidence  by  the  contract  with  the  manu- 
facturer that  these  cars  sold  in  the  market 
for  $1,500.  It  is  also  in  evidence  that  the 
defendant  paid  $1,400  for  this  particular 
car. 

[t]  The  price  paid  for  an  article,  while  not 


conclusive  as  to  its  value,  is  evidence  thereof, 
and  when  it  is  the  only  evidence  in  the  case 
will,  of  course,  be  sufficient  upon  which  to 
base  a  verdict.  Sutherland  on  Damages,  § 
654;  Stevens  v.  Springer,  23  Mo.  App.  375; 
Trustees  of  Howard  College  v.  Turner,  71 
Ala.  429,  46  Am.  Rep.  .326;  Luse  v.  Jones, 
39  N.  J.  Law,  707 ;  White  Automobile  Oo.  v. 
Dorsey,  119  Md.  251,  86  Atl.  617.  There  is 
no  controversy  in  this  case  as  to  the  value 
of  the  car  if  it  had  been  as  warranted,  and 
of  itsf  value  as  it  was  when  delivered  to  the 
defendant,  and  the  Jury  could  not  be  allowed 
to  disregard  this  evidence.  We  are  convinced 
that  the  obscurity  of  the  language  used  in 
the  instruction  given  by  the  court  above  re- 
ferred to  misled  the  jury  on  this  question. 
The  only  evidence  of  the  value  of  the  car 
delivered  to  the  defendant  is  the  evidence  of 
the  three  witnesses  who  appraised  it,  and 
they  fix  its  value  at  $700,  less  such  sum  as  it 
would  take  to  put  it  in  running  order,  which 
sum,  as  shown  by  the  evidence,  was  some- 
thing over  $200,  so  that  it  may  be  said  that 
the  automobile  delivered  to  the  defendant  in 
July,  1914,  was  of  the  value  approximately 
of  $500.  There  is  likewise  no  conflict  in  the 
evidence  as  to  the  value  of  the  automobile, 
had  it  been  as  warranted ;  that,  is,  a  mer- 
chantable automobile  of  the  kind  sold.  The 
only  evidence  upon  this  question  is  the  price 
at  which  the  plaintiff  sold  it  to  the  defendant, 
and  the  price  at  which  au)x)mobiles  of  this 
character  are  sold  by  the  manufacturer  to 
the  trade.  In  the  absence  of  any  other  evi- 
dence, this  must  be  taken  as  a  basis  for  the 
defendant's  recovery.  The  automobile  was 
sold  to  him  for  $1,400,  which  was  $100  less 
than  the  ordinary  sale  price,  as  admitted  by 
the  plaintiff,  because  it  was  the  first  one  sold 
in  that  neighborhood,  and  it  was  expected 
that  it  would  lead  to  other  sales.  Assuming 
this  to  be  the  actual  value  of  the  automobile, 
then  it  is  clear  that  by  the  uncontradicted 
evidence  the  defendant  was  damaged  at  least 
to  the  extent  of  $900,  by  reason  of  the  plain- 
tiff's failure  to  furnish  him  a  merchantable 
automobile  of  the  kind  that  he  sold,  regard- 
lesis  of  whether  or  not  there  was  an  express 
warranty  that  it  should  be  of  any  particular  ' 
quality.  , 

The  action  of  the  court  in  refusing  to  give 
a  number  of  instructions  offered  by  the  de- 
fendant is  assigned  as  error.  It  would  serve 
no  useful  purpose  to  take  these  instructions 
up  and  discuss  them  in  detail.  What  we 
have  said  sufficiently  indicates  the  proi)er 
rule  to  be  followed  in  determining  the  rights 
of  the  parties  in  this  case,  and  will  afford  a 
sufficient  guide  to  the  lower  court  upon  a  re- 
trial thereof. 

We  reverse  the  judgment  of  the  circuit 
court  complained  of,  set  aside  the  verdict  of 
the  jury,  and  remand  the  cause  for  a  new 
triaL 
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BIRCH  V.  COVERT.     (No.  3772.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  15,  1919.) 

(Syllabus  ly  the  Court,) 

Judgment  «=»17(3)— Process  to  Support— 
Nonrebident—Specifig  Pebvormance. 
A  vendee  may  maintain  a  suit  against  a 
nonresident  vendor  of  land  in  this  state  in  the 
county  where  the  land  is,  on'  order  of  publica- 
tion, and  where  no  specific  acts  or  covenants 
are  required  to  be  performed  by  the  vendor 
other  tiban  the  execution  of  a  deed  conveying 
the  legal  title,  the  court  may  grant  relief  by  a 
decree,  in  the  nature  of  a  decree  in  rem,  ap- 
pointing a  special  commissioner  to  convey  the 
legal  title. 

Appeal  from  Circuit  Ck>urt,  Hancock 
County. 

Suit  by  Venora  C.  Birch  against  J.  B. 
Covert.  Decree  for  defendant,  dismissing 
plaintiff's  bill,  and  she  appeah^  Reversed 
and  remanded. 

B.  A.  Hart,  of  New  Cumberland,  for  appel- 
lant 

WILLIAMS,  J.  From  a  decree  of  tbe  cir- 
cuit court  of  Hancock  county,  denying  re- 
lief and  dismissing  plaintiff's  bili  without- 
prejudice,  she  has  appealed. 

The  suit  is  by  the  vendee  of  land  in  Han- 
cock county  for  specific  performance  of  the 
written  contract  of  sale.  The  bill  avers  pay- 
ment in  full  of  the  consideration  for  the 
land,  and  that  defendant  refuses  to  make 
her  a  deed  conveying  said  land  according  to 
the  terms  of  the  agreement,  although  often 
requested  to  do  so,  and  prays  that  he  may  be 
required  by  a  decree  of  the  court  to  execute 
and  deliver  to  her  such  deed,  or,  upon  his 
failure  to  do  so,  that  a  special  commissioner 
be  appointed,  with  power  to  execute  and  de- 
liver to  her  a  good  and  lawful  conveyance. 

The  defendant  is  a  nonresident  tod  made 
no  appearance,  but  was  proceeded  against 
by  order  of  publication  according  to  sec- 
i  tions  11,  12,  and  13,  chapter  124,  of  the  Code 
(sees.  4747—4749).  The  question  presented 
is :  Has  the  court  jurisdiction  and  the  pow- 
er to  decree  a  conveyance  of  the  legal  title 
to  the  land  to  the  plaintiff,  not  having  ob- 
tained Jurisdiction  over  the  person  of  the 
defendant? 

As  a  general  rule  a  decree  for  specific  per- 
formance operates  in  personam;  and  where 
it  is  essential  for  the  defendant  to  perform 
some  specific  act  or  covenant  in  order  to  ac- 
complish the  relief  sought,  it  must  so  operate, 
thus  rendering  jurisdiction  of  the  person  in- 
dispensable in  such  cases.  But  there  are  in- 
stances in  which  the  court  may  grant  such 
relief  by  a  decree  operating  only  in  rem,  if 


it  has  jurisdiction  of  the  subject-matter. 
Plaintiff  appears  to  be  the  complete  equitable 
owner  of  the  land,  she  has  j>ald  the  full  con- 
sideration and  is  ^ititled  to  a  conveyance  of 
the  legal  title.  The  defendant  \s  simply  hold- 
ing the  title  as  trustee  for  her.  Maudru  ▼« 
Humphreys,  Adm'r,  et  a!.,  98  S.  E.  259.  The 
courts  of  general  jurisdiction  have  control 
over  the  property  within  their  respective  ju- 
risdictions, and,  the  land  being  in  Hancocfc 
county,  section  1  of  chapter  123  of  the  Code 
(sec.  4734)  gives  the  circuit  court  of  that 
county  jurisdiction  and  the  power  to  deter- 
mine who  is  entitled  to  it 

There  being  no  question  on  the  showing 
made  in  this  case  that  plaintiff  is  the  sole 
beneficial  owner,  can  it  be  said  that  the  court 
is  powerless  to  vest  her  with  the  legal  title, 
because  it  Is  outstanding  in  a  'nonresident  of 
the  state,  who  cannot  be  reached  by  the 
court's  process?  We  do  not  think  so.  Sec- 
tions 11  and  12  of  chapter  124  of  the  Code 
make  provision  for  notice  to  parties  to  suits 
who  are  nonresidents,  by  order  of  publica- 
tion; and  section  13  of  said  chapter  provides 
that,  after  such  publication  has  been  duly 
made,  "sudi  judgment,  decree  or  order  shall 
be  entered  as  may  appear  just."  And  section 
4  of  chapter  132,  Ode  (sec.  4938),  is  as  fol- 
lows: 

''A  court  of  law  or  equity,  in  a  suit  in  which 
it  is  proper  to  decree  or  order  the  execution 
of  any  deed  or  writing,  may  appoint  a  com- 
xnissioner  to  execute  the  same;  and  the  execu- 
tion thereof  shall  be  as  valid  to  pass,  release,  or 
extinguish  the  right,  title,  and  interest  of  the 
party  on  whose  behalf  it  lis  executed,  as  if  such 
party  had  been  at  the  time  capable  in  law  of 
executing  the  same  and  had  executed  it." 

In  view  of  this  statute  the  court  had  the 
power  to  appoint  a  commissioner  to  convey 
the  title  as  effectually  and  completely  as  de- 
fendant himself  could  have  done.  It  is  need- 
less to  say  that  such  decree  could  not  bind 
defendant  personally;  it  operates  only  in 
Tfm.  But  the  effect  of  such  decree  and  deed 
in  pursuance  thereof  would  be  to  vest  in 
plaintiff  the  full  and  complete  legal  and 
equitable  title  to  the  land. 

The  question  here  presented  was  decided  in 
the  case  of  Tennant's  Heirs  v.  Fretts,  67  W. 
Va.  569,  68  S.  E.  387,  29  L.  R.  A.  (N.  S.)  625, 
140  Am.  St  R^p.  979,  wherein  we  held  that  a 
court  of  equity,  having  jurisdiction  over  the' 
land,  could  decree  against  nonresidents  on  or- 
der of  publication  cancellation  of  a  deed  con- 
stituting a  cloud  upon  plaintiff's  titter  That  a 
court  having  Jurisdiction  of  the  person  of  a 
defendant  may  compel  performance  of  a  con- 
tract for  the  sale  of  land  situate  outside  of 
its  jurisdiction,  by  a  decree  operating  Id 
perscMiam  does  not  militate  against  the  right 
of  another  court  having  jurisdictlcm  only  of 
the  subject-matter  to  give  similar  relief.  In 
a  proper  case,  which  operates  only  in  rem. 
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''A  suit  for  specific  performance  bj  a  Tendee 
of  land  within  tiie  jurisdiction  against  a  ven- 
dor ont  of  the  jurisdiction  is,  by  the  weight  of 
authority,  sufficiently  a  proceeding  in  rem  to 
validate  a  decree  founded  on  service  of  process 
by  publication,  and  the  passing  of  title  by  the 
decree  or  by  an  officer  appointed  by  the  court." 
36  Cyc.  772. 

The  following  cases  are  in  point  and  sup- 
port the  text:  Rourke  v.  McLaughlin,  38 
Cal.  196;  Loaiza  v.  Superior  Couii:  for  San 
Francisco,  85  Cal.  11,  24  Pac  707,  9  L.  R.  A. 
376,  20  Am.  St.  Rep.  197;  Felch  T.  Hooper, 
119  Mass.  52;  Burrall  v.  Eames,  5  Wis.  200; 
Matteson  ▼.  Scofield,  27  Wis.  671;  Hollander 
V.  Central  Metal  Co.,  109  Md.  131,  71  Ati. 
442,  23  L.  R.  A.  (N.  S.)  1135;  Single  y.  Scott 
Paper  Mf£r.  Ca  (C.  C.)  55  Fed.  553;  Bpperly 
V.  Ferguson,  118  Iowa,  47,  91  N.  W.  816; 
Bloswell's  Lessee  v.  Otis,  9  How.  336,  13  L. 
Ed.  164;  and  20  Bncyc.  PI.  &  Pr.  409. 

The  decree  is  reversed,  and  the  cause  will 
be  remanded  for  further  proceedings  therein, 
to  be  had  according  to  the  principles  herein 
announced,  and  further  according  to  the 
rules  and  principles  governing  courts  of 
equity. 

Reversed  and  remanded. 


(83  W.  Va.  766) 

DIMMEY  V.  WEST  VIRGINIA  TRACTION 
ft  ELECTRIC  CO.     (No.  3676.) 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

April  15,  1919.) 

(8yUabu9  hy  the  dmri.) 

1.  StBEET  RAII.ROADS  ^=981(5)— Ofebation— 
Lookout— Warning. 

A  city  or  interurhan  railway  company  op- 
erating trolley  cars  on  tracks  laid  in  a  pnhlic 
highway  is  under  a  legal  duty  to  maintain  a 
constant  and  carefnl  lookont  for  persons  using 
the  highway,  or  approaching  or  standing  by  it, 
with  apparent  purpose  to  enter  upon  it,  under 
circumstances  likely  to  result  in  injury  to  them 
from  the  progress  of  a  car,  and  also,  upon  see- 
ing any  person  in  such  a  situation,  to  give  warn- 
ing of  the  approach  of  the  car. 

2.  Stuket  Railboads  ^s»93(8)-Opbbation— 
Lookout— Wabnino. 

Upon  the  approach  of  such  a  car,  running  at 
a  high  rate  of  speed,  to  a  point  at  which  a 
gate  constituting  the  usual  entrance  to  residence 
property  gives  direct  and  immediate  access  to 
the  highway  from  the  residence,  the  space  be- 
tween the  railway  track  and  the  gate  being 
only  about  4  feet,  after  having  been  hidden 
from  view  by  a  curve  in  the  track,  it  is  the 
duty  of  the  railway  company,  through  its  mo- 
torman  in  charge  of  the  car,  to  keep  a  dose 
and  carefnl  lookont  for  any  person  likely  to  at- 
tempt .to  cross  the  track  from  the  residence, 
and,  on  discovering  him,  to  give  warning  of  the  | 


approach  of  the  car,  and  its  failure  to  do  ao  is 
negligence. 

3.  Street  Railroads  «=5>98(3>  —  Lookout^ 
Passing  Gars. 

If  a  car  approaching  such  a  gate  in  such 
manner  is  closely  following  another  on  the  same 
track,  with  Imowledge  on  the  part  of  the  motor- 
man  in  charge  of  it,  that  cars  ordinarily  pass 
sudi  point  at  intervals  of  several  minutes,  the 
duty  of  vigilance  and  warning  is  intensified  by 
this  circumstance,  as  well  as  by  his  knowledge 
that  a  person  standing  at  the  gate  or  approach- 
ing it,  if  seen  by  him,  has  his  attention  engaged 
at  the  time  by  the  preceding  car  and  one  going 
in  the  opposite  direction  on  another  track. 

4.  Street   Railroads  '^=>117(23)-^R088iNa 
Track— Contributory  Negligence. 

The  attempt  of  a  person  to  cross  a  high- 
way and  tracks  under  such  circumstances,  after 
having  looked  both  ways  for  cars  without  dis- 
covery of  the  second  or  following  car,  it  being 
on  the  curve  and  out  of  the  range  of  vision,  and 
after  having  waited  until  the  car  precedmg  it 
and  another  going  in  the  opposite  direction  on 
another  track  had  passed,  does  not  amount  to 
contributory  negligence  on  his  part,  as  matter 
of  law;  he  having  been  struck  and  injured  by 
the  following  car,  in  such  attempt,  and  it  hav- 
ing given  no  warning  of  its  approach. 

5.  Stbebt  Railroads  ^s»117(10)— Injury  ok 
Tbaok— Negligence. 

Under  the  circumstances  above  indicated, 
the  issues  as  to  negligence  on  the  part  of  the 
railway  company  and  contributory  negligence 
on  the  part  of  the  person  injured  are  properly 
determinable  by  a  jury,  and  cannot  be  with- 
drawn from  it  by  the  court. 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Mary  M.  Dimmey  against  the 
West  Virginia  Traction  &  Electric  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed,  verdict  set  aside,  and  a 
new  trial  awarded. 

Fred  L.  Maury  and  Jones  ft  McGinley,  all 
of  Wheeling,  for  plaintiff  in  error. 

Charles  J.  Schuck  and  John  J.  Coniff,  both 
of  Wheeling,  for  defendant  in  error. 

POFFENBARGERy  J,  ,  The  inquiries  aris- 
ing upon  this  writ  of  error  to  a  Judgment  for 
the  defendant,  rendered  on  a  directed  verdict 
in  an  action  tor  personal  injuries,  are:  (1) 
Whether  the  defendant  was  negligent;  and 
(2)  if  so,  whether  the  plaintiff  was  guilty 
of  contributory  negligence  barring  right  of 
recovery. 

The  defendant  owned  and  operated  a 
double-track  electric  railway  on  a  public 
highway  known  as  the  National  Road,  on 
which  the  plaintiff's  residence  property  abut- 
ted. This  traction  line  extended  from  a 
point  on  or  near  the  boundary  line  between 
Pennsylvania  and  West  Virginia,  and  close 
to  the  town  of  West  Alexander,  Washington 
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county,  Pa.,  to  the  dty  of  Wheeling.  For 
the  most  part,  it  was  located  on  the  National 
Road,  but  at  certain  places  it  seems  to  have 
deviated  therefrom.  Immediately  in  front  of 
the  Dimmey  residence,  however,  it  was  en- 
tirely on  the  public  highway.  At  least,  the 
Jury  could  have  found  from  the  evidence 
that  It  was.  What  is  called  the  inbound 
track  was  on  the  side  of  the  rofid  nearest  the 
plaintiff's  residence,  and  the  rail  of  that 
track  nearest  the  residence  is  only  about 
4  feet  distant  from  the  gate  and  the  property 
line.  Along  the  front  of  the  residence  prop- 
erty, there  was  an  iron  fence  having  three 
gates,  a  small  one  in  front  of  the  house,  a 
double  one  in  front  of  the  stable  about  50 
or  60  feet  east  of  the  house,  and  another 
about  35  or  40  feet  west  of  the  small  gate. 
Within  the  yard,  and  at  a  distance  of  5  or  7 
feet  from  the  fence,  there  was  a  row  of  trees 
about  12  years  old.  A  short  distance  east  of 
the  stable,  there  was  a  slight  curve  of  the 
road  and  railway  tracks  toward  the  north, 
but  they  came  back  into  view  from  the  yard 
at  a  distance  of  300  or  400  feet,  or  less. 
Plaintiirs  husband  testified  that  the  track 
was  not  visible  for  some  distance  beyond  the 
stable,  from  any  point  within  the  yard  or 
from  the  gate,  but  he  admitted  that  it  was 
visible  throughout  the  length  of  the  curve, 
from  the  track  in  front  of  the  gate.  He  fur- 
ther said  cars  approaching  from  the  east 
could  be  seen  from  the  gate,  at  a  distance  of 
only  about  75  feet,  on  account  of  the  curve, 
but  did  not  say  what  obstructed  the  view  of 
the  curve. 

The  plaintiff  was  injured  on  the  10th  day 
of  July,  1916',  at  about  5  o'clock  p.  m.,  while 
endeavoring  to  cross  the  defendant's  tracks, 
to  obtain  bread  from  a  baker's  wagon  stand- 
ing in  the  highway  beyond  them  and  in  front 
of  her  residence.  Coming  from  her  house  to 
the  gate,  she  held  up  two  fingers  to  indicate 
to  the  baker  that  she  desired  two  loaves  of 
breed.  Looking  to  the  east,  after  having 
arrived  at  the  gate,  or  while  on  the  way  to 
It,  she  discovered  an  inbound  car  approach- 
ing, and,  looking  to  the  west,  she  saw  an 
outbound  car  coming.  After  having  waited 
until  both  had  passed  the  gate,  she  made 
one  or  two  steps  from  the  gate,  and  was 
struck  by  another  inbound  car  following  the 
one  that  had  first  passed,  and  severely  injur- 
ed. She  says  the  first  inbound  car  and  the 
outbound  car  passed  each  other  at  a  point 
about  35  or  40  west  of  the  front  gate,  and  that 
she  stepped  out  from  the  gate  Just  as  the 
rear  of  the  outbound  car  passed  it.  If  she 
is  correct  in  this,  the  car  that  struck  her 
must  have  been  within  50  or  60  feet  of  the 
gate  at  the  time  at  which  the  other  two  cars 
passed  each  other.  She  did  not  reach  the 
track  at  all.  It  was  only  about  4  feet  from 
the  gate,  and  the  overhang  of  the  car  left  a 
space  of  only  about  2  feet  between  it  and 
the  gate,  and  it  struck  her  as  soon  as  she 


stepped  outside  of  the  gate.  The  situation 
in  which  she  was  found  after  it  had  passed 
tends  to  confirm  her  statement  as  to  her 
position  at  the  Instant  of  contact  She  was 
found  not  on  the  track,  but  to  the  right  of 
it,  near  the  fence,  and  15  or  20  feet  from 
the  gate.  She  may  be  mistaken  as  to  the 
position  of  the  outgoing  car  at  the  instant  of 
her  fatal  step,  for  the  baker  and  his  grand- 
son both  say  their  view  of  her  and  the  gate 
was  obstructed  by  the  outgoing  car  at  the 
time  of  the  accident  They  say  the  second 
inbound  car  was  about  6  feet  from  the  gate, 
when  their  view  was  shut  off  by  the  out- 
bound car. 

All  of  the  cars  were  running  at  the  rate 
of  about  25  or  30  miles  per  hour.  The  plain- 
tiff swears  the  first  inbound  car  sounded  its 
gong  before  it  reached  the  gate,  but  that 
the  other  did  not  do  so,  nor  give  any  warning 
of  its  approach.  The  baker  and  his  grandson 
say  the  second  one  sounded  its  gong  at  or 
near  the  gate.  Witness  Guimar,  who  was 
a  passenger  on  the  car,  says  it  neither  rang 
its  bell  nor  blew  its  whistle.  At  that  point, 
the  cars  ordinarily  ran  at  the  rate  of  20 
or  30  miles  per  hour,  and  they  sometimes 
gave  warning  of  their  approach,  but  did  not 
always  do  so.  The  testimony  of  the  conduc- 
tor on  the  car  that  struck  the  plaintiff  will 
bear  the  inference  that  there  was  no  definite 
rule  of  the  company  as  to  warning  of  the 
approaches  of  cars  to  the  gate  in  question. 
He  said  that  depended  largely  upon  the  man 
running  the  car,  and  that  some  of  the  mo- 
tormen  gave  warning,  and  others  did  not. 
A  witness  who  had  been  a  motorman  of  the 
company,  both  before  and  after  the  injury, 
testified  that  he  had  had  no  instruction  ns  to 
warning  of  approaches  at  the  gates,  but  had 
been  instructed  to  ring  the  gong  at  cross- 
ings. Ordinarily,  the  cars  ran  in  each  di- 
rection at  intervals  of  7  to  10  minutes,  but 
they  often  ran  very  close  together,  and  the 
plaintiff  was  fully  advised  as  to  the  method 
of  operating  them. 

[1,2]  Whether,  under  the  circumstances 
stated,  the  defendant  was  negligent,  depends 
in  part  upon  certain  legal  principles.  Of 
course,  there  can  be  no  negligence  on  the 
part  of  one  who  has  omitted  no  legal  duty, 
nor  invaded  any  legal  right  of  another. 
Hence,  upon  every  inquiry  as  to  the  ezist- 
ance  of  negligence,  it  is  necessary  to  ascer- 
tain the  relative  rights  of  the  parties.  A 
railroad  company,  operating  its  cars  on 
tracks  laid  in  a  public  highway,  has  no  ex- 
clusive right  of  use  of  the  highway,  or  the 
part  so  used  by  it.  Its  situation  Is  entirely 
different  from  that  of  a  railroad  company 
operating  its  cars  on  a  right  of  way  exclu- 
sively owned  by  it  The  plaintiff  had  as 
clear  and  firm  a  right  to  cross  the  highway, 
at  the  point  at  which  she  was  injured,  as  the 
defendant  had  to  operate  its  cars  there. 
She  was  in  no  sense  either  a  trespasser  or  a 
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mere  licensee.  While  the  law  of  the  road  Is 
not  folly  operative  nnder  such  drcumstanees, 
its  general  principles  apply  Jnst  as  they  do  at 
highway  crossings  of  steam  raUroads.  The 
law  imposes  upon  pedestrians  and  others,  us- 
ing puhllc  highways  in  which  railways  are 
operated  the  duty  of  constant  and  vigilant 
care  and  prudence  for  their  own  safety.  At 
the  same  time,  it  imposes  upon  the  railway 
company  duty,  through  its  agents  and  ^servants 
in  charge  of  its  cars,  to  maintain  a  constant 
and  careful  lookout  for  persons  and  property 
in  the  highway,  and  to  adopt  such  rules, 
regulations,  and  methods  of  operation,  as  are 
reasonably  necessary  to  prevent  injury  to 
them.  Riedel  v.  Traction  Co.,  69  W.  Va.  18, 
71  S.  E.  174;  Id.,  63  W.  Va.  522,  61  S.  B. 
821.  16  L.  R.  A.  (N.  S.)  1123 ;  City  Railway 
Co.  V.  Thompson,  20  Tei.  Civ.  App.  16,  47  S. 
W.  1038;  Ashley  v.  Kanawha  Valley  Trac- 
tion Co.,  60  W.  Va.  306,  55  S.  B.  1016,  9  Ann. 
Cas.  836;  Shea  v.  St.  Paul  City  Ry.  Co.,  50 
Minn.  395,  52  N.  W.  902 ;  Fenner  v.  Traction 
Co.,  202  Pa.  265.  51  Atl.  1034;  Consolidated 
Traction  Co.  v.  Haight,  59  N.  J.  Law,  577,  37 
Atl.  135;  Mitchell  v.  Railway  &  Motor  Co., 
9  Wash,  120.  37  Pac.  341;  Murphy  v.  Street 
Railway  Co.,  73  Conn.  249,  47  Atl.  120;  Caw- 
ley  V.  Railway  Co.,  106  Wis.  239,  82  N.  W. 
197;  Shea  y.  Railroad  Co.,  44  Cal.  414; 
Rascher  v.  Railway  Co.,  90  Mch.  413,  61  N. 
W.  463,  30  Am.  St  Rep.  447;  TashJIan  v. 
RaUway  Co.,  177  Mass.  75,  58  N.  B.  281; 
Barnes  v.  Shreveport  City  Railway  Co.,  47  La. 
Ann.  1218, 17  South.  782,  49  Am.  St.  Rep.  400 ; 
Nellis  on  Street  Railways,  §  380. 

Under  all  of  these  decisions  and  many 
others,  it  is  the  duty  of  a  street  railway  com- 
pany to  maintain  a  constant  and  careful 
lookout  for  persons  on  the  track,  and  for 
persons  approaching  it,  with  apparent  pur- 
pose to  go  upon  it,  and,  if  the  circumstances 
are  such  as  to  Indicate  probability  of  danger 
to  them,  from  the  progress  of  the  car,  to 
give  them  warning  by  the  sounding  of  a  gong 
or  a  whistle,  so  as  to  attract  their  attention 
and  enable  them  to  take  measures  for  their 
safety.  The  circumstances  and  conditions 
creating  a  situation  of  danger  and  impos- 
ing tills  duty  are  necessarily  varied  and  lack- 
ing in  uniformity,  wherefore  no  legal  rule 
can  be  prescribed  that,  would  accurately 
define  them.  Whether  they  are  such  on  any 
occasion  as  to  create  a  situation  of  danger, 
and  impose  the  legal  duty  to  give  warning, 
is  therefore  largely  a  question  of  fact  for 
Jury  determination. 

[3]  The  dangerous  character  of  the  plain- 
tifTs  private  crossing  was  obvious,  and  as 
well  known  to  the  defendant's  motormen  as 
to  her,  and  this  fact  they  were  bound  to  ob- 
serve in  the  operation  of  their  cars.  It  may 
not  have  imposed  duty  always  to  sound 
warnings  of  the  approach  of  the  cars,  but  it 
manifestly  required  the  maintenance  of  a 
Abarp  lookout  at  that  point,  and  the  giving 


of  an  alarm  on  the  appearance  of  an  attempt 
to  use  the  crossing,  under  drcumstanees  mak- 
ing it  dangerous.  Its  close  proximity  to  a 
curve  which,  the  jury  might  have  found  un- 
der the  evidence,  obstructed  the  view  of  per^ 
sons  about  to  use  it  from  the  north  side  was 
a  drcunjstance  strongly  tending  to  empha- 
size the  duty  of  precaution  on  the  part  of  the 
operators  of  the  cars.  While  the  speed  at 
which  they  ran  at  that  point  was  not  neces- 
sarily excessive,  it  was  another  circumstance 
tending  to  increase  the  danger  of  the  situa- 
tion, and,  consequently,  to  enlarge  the  duty 
of  care  and  caution,  which  always  depends 
u];)on  the  circumstances;  what  is  ordinary 
care  under  some  circumstances  being  gross 
negligence  under  others,  and  what  is  a  high 
degree  of  care  under  certain  conditions  be- 
ing only  ordinary  care  under  others.  To 
these  conditions  ordinarily  and  normally 
prevailing  at  the  point  in  question  must  be 
added  others  which  came  into  being  on  the 
occasion  of  the  injury.  Although  cars  going 
in  the  same  direction  often  ran  dose  togeth- 
er, the  evidence  was  such  as  would  have 
Justified  a  Jury  in  finding  that  an  interval  of 
several  minutes  usually  intervened  between 
cars  going  In  the  same  direction,  and  that 
the  situation  created  by  one  dosely  follow- 
ing another  was  unusual  and  abnormal.  The 
motorman  of  the  second  intwund  car  knew 
this  as  well  as  the  plaintiff,  wherefore  he 
may  be  deemed  to  have  known  that  his  car 
would  be  particularly  and  extraordinarily 
dangerous  to  any  one  attempting  to  use  the 
crossing  at  that  time.  Moreover,  if  he,  in  the 
maintenance  of  a  careful  lookout,  saw  the 
plaintiff  going  towards  the  gate,  or  standing 
at  it  and  watdiing  the  other  two  cars,  it 
would  not  be  a  violent  assumption  to  say  he 
must  have  known  his  comparatively  silent 
approach  to  the  crossing,  under  such  drcum- 
stanees, might  be  a  means  of  Infiictlng  Injury 
upon  her,  or  that  he  ought  to  have  known 
she  might,  or  probably  would,  attempt  to 
cross  immediately  after  the  passage  of  the 
two  cars  she  was  watching.  He  could  have 
seen  her  at  a  distance  of  at  least  75  feet, 
and,  though  he  probably  could  not  have 
stopped  his  car  within  that  distance,  a  blast 
of  his  whistle  or  a  clang  of  his  bell  might 
have  arrested  her  attention  and  diverted  her 
from  her  purpose.  The  evidence  would  have 
sustained  the  further  findings  that  the  mo- 
torman could  have  seen  the  plaintiff  at  such 
a  distance  as  would  have  made  a  warning 
efficadous  to  save  her  from  injury,  and  that 
he  either  did  not  maintain  a  proper  lookout 
or  did  not  give  an  alarm  when  he  should 
have  done  so. 

[4,  61  The  issue  as  to  contributory  negli- 
gence on  the  part  of  the  plaintiff  should  have 
been  permitted  to  go  to  the  jury  also.  She 
exercised  the  usual  precaution,  looking  both 
ways  for  cars.  Had  the  ordinary  conditions 
obtained,  the  prudence  she  exerdsed  would 
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hare  sayed  her.  At  the  time  at  which  she 
looked  toward  the  east  for  approaching  cars, 
the  one  that  struck  her  was  no  doubt  on  the 
curve,  and  not  within  the  range  of  her  vision. 
Ordinarily,  no  car  would  have  been  in  its 
situation  at  that  time.  Of  course,  she  knew 
a  car  sometimes  closely  followed  another; 
but  she  had  a  right  to  assume  that,  in  such 
case,  more  than  ordinary  precaution  would  be 
exercised  by  the  motorman  for  the  safety  of 
pedestrians,  and  that  he  would  not,  without 
warning,  run  his  car  in  such  manner  as  to 
preclude  her  safe  passage  over  the  track. 
This  conclusion  is  based  upon  an  obvious 
corollary  of  the  duty  the  law  imposed  upon 
the  defendant  respecting  the  operation  of  the 
second  or  following  car.  Both  propositions 
were  applied,  under  circumstances  very  simi- 
lar to  those  disclosed  here,  in  Hart  v.  Cedar 
Rapids,  etc.,  Ry.  Co.,  109  Iowa,  631,  80  N.  W. 
662.  There  a  vehicle  carrying  four  passen- 
gers was  struck  by  a  trolley  car  following  an- 
other at  a  street  crossing.  After  the  first 
car  had  passed,  the  driver  looked  back  and 
could  have  seen  the  second  one,  if  he  had 
put  himself  in  a  position  to  enable  him  to 
see  all  of  the  track  near  him;  but  he  did  not 
do  so.  The  carriage  top  and  curtains  cut 
off  his  view  of  the  track  nearest  him,  for  a 
distance  of  100  or  150  feet,  and,  when  he 
looked,  the  car  was  on  that  part  of  the 
track.  The  court  held  the  case  to  be  ont 
proper  for  Jury  disposition  on  both  issues, 
negligence  and  contributory  negligence.  The 
conclusion  here  stated  finds  strong  support' 
in  Nuzum  v.  P.,  0.  &  St  L.  Ry.  Co.,  30  W.  Va. 
228,  4  S.  E.  242,  West  Chicago  St.  Ry.  Co.  v. 
Nilson,  70  111.  App.  171,  Marietta  &  0.  R.  Co. 
V.  ^icksley,  24  Ohio  St  654,  Knoxville  Trac^ 
tion  Co.  V.  Brown,  115  Tenn.  323,  89  S.  W. 
319,  Conley  v.  Albany  Ry.  Co.,  22  App.  Div. 
321,  47  N.  Y.  Supp.  738,  and  Chicago  City  Ry^ 
Ca  ▼•  Fennimore,  199  IlL  9,  64  N.  B.  985. 


The  decisions  relied  upon  by  the  defendant 
in  error  arose  out  of  circumstances  clearly 
distinguishable  from  those  involved  here.  In 
Bassford  v.  P.,  C,  C.  &  St  L.  Ry.  Co.,  70  W. 
Va.  280,  73  S.  E.  926,  the  decedent  had  exer- 
cised no  care  at  all.  He  had  stepped  directly 
in  front  of  a  plainly  visible  engine,  when 
there  was  nothing  In  the  situation  tending  to 
mislead  or  surprise  him.  In  Riedel  v.  Wheel- 
ing Traction  Co.,  63  W.  Va.  522;  61  S.  E.  821, 
16  L.  R.  1.  (N.  S.)  1123,  the  plaintiff  had  been 
clearly  negligent  in  her  inspection  of  the 
track.  After  having  merely  looked  a  short 
distance  along  the  track,  she  walked  along 
the  street  to  the  crossing,  and  then,  without 
further  precaution,  stepped  immediately  in 
front  of  a  car  which  she  could  have  heard  as 
well  as  seen.  The  facts  in  Ferguson  v.  Ohio 
Valley  Elec.  Ry.  Co.,  95  S.  E.  955,  were  ob- 
viously lacking  in  similarity  to  those  involv- 
ed in  this  case.  Jackson  v.  Union  Ry.  Co.^ 
77  App.  Div.  161,  78  N.  T.  Supp.  1096,  bears 
some  resemblance  to  the  Ferguson  Case,  and 
the  court  held  as  matter  of  law  that  the 
plaintiff  had  been  negligent  in  attempting 
to  cross  the  street,  under  the  circumstances, 
both  cars  being  in  plain  view.  Doherty  v. 
Detroit,  etc.,  Ry.  Co.,  118  Mich.  209,  76  N.  W. 
377,  80  N.  W.  36,  involved  a  situation  alto- 
gether different,  and  was  decided  by  a  bare 
majority  of  the  court;  two  judges  having 
filed  a  vigorous  dissent.  Boehmer  t.  Pitts- 
burg, etc.,  Traction  Co.,  194  Pa.  313,  45  Atl. 
126,  presented  a  dear  case  of  contributory 
negligence.  The  plaintiff  had  suddenly  driv- 
en on  the  track  in  advance  of  a  car,  without 
'having  looked  for  it  His  view  was  wholly 
unobstructed,  and  he  could  have  seen  it,  if 
he  had  merely  looked  behind  him. 

Being  clearly  of  the  opinion  that  the  case, 
as  presented  in  this  record,  is  one  for  jury 
determination,  we  will  reverse  the  judgment, 
set  aside  the  verdict,  and  award  a  new  trial. 
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an  N.  c.  ZH) 

KBASTJESR  v.  MUTUAL  LIFE  INS.  CO.  OF 
NEW  YORK.    (No.  441.) 

(Supreme  Court  of  North  Carolina.     May  7, 
>'        .     1W9.) 

1.  Ck)NTBACT8  «=>2,   101(1),   144— Law  Gov- 

EBNINO. 

Matters  bearing  upon  the  execution,  inter- 
pretation, and  validity  of  a  contract  are  de- 
termined by  the  law  of  the  place  where  it  is 
made. 

2.  BviDENOE  ^s»35  —  Judicial  Notice— Law 
OF  SiSTEB  State. 

The  existence  of  a  foreign  law  is  a  fact 
which  must  be  proved,  and  the  court  cannot 
take  judicial  notice  of  it. 

8.  Trial  ^S9ld6(4)— Constbuction  of  Fob- 
EiGN  Law— Pbovinob  of  Coubt. 

When  proven  as  a  fact,  the  meaning,  con- 
struction, and  effect  of  a  foreign  law  is  for  the 
court. 

4.  Appeal  aitd  Ebbob  ^s»842(1)  —  Uinoc- 

PEACHED  TESTIMONT  AS  TO   LaW   OF  SiSTEB 

State— Intebpbetation. 

None  of  the  evidence  introduced  to  show 
the  applicable  law  of  a  sister  state  being  im- 
peached, the  question  for  the  court  on  appeal 
becomes  one  of  construction  and  interpretation. 

5.  Insurance    9=»136(4)— Loe    Insubance— 
Delivery  of  Policy— Good  Health. 

Where  both  application  and  life  policy  stat- 
ed that  policy  should  not  become  effective  un- 
less delivery  was  made  and  first  premium  paid 
during  the  continuance  of  insured's  good  health, 
and  that  the  agent  should  have  no  authority 
to  waive  provisions  of  application  or  policy, 
beneficiary  could  not,  under  the  laws  of  Geor- 
gia, recover,  where  insured  was  sick  in  bed 
when  the  policy  was  delivered  to  him  by  the 
local  agent  and  the  first  premium  paid. 

6.  CouBTS  ^s»90(2)— Unanimous  Decision— 
Revebsal. 

A  unanimous  decision .  rendered  in  1900  is 
authoritative,  though  in  irreconcilable  conflict 
with  later  (Georgia  cases  which  do  not  refer 
to  it,  in  view  of  Civ.  Code  Ga.  1910,  §  6207, 
as  to  unanimous  decisions  not  being  overruled 
or  modified  except  where  expressly  questioned 
and  reviewed. 

Appeal  from  Superior  Cknirt,  Mecklenburg 
Comity;    Harding,  Judge. 

Action  by  Mrs.  Ellie  L.  Keasler,  widow  of 
Augustus  L.  Keasler,  against  the  Mutual 
Life  Insurance  Company  of  New  York. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Afiarmed. 

This  action  was  brought  by  the  plaintiff 
to  recover  of  the  defendant  $3,000,  claimed 
to  be  due  on  a  policy  of  insurance  upon  the 
life  of  Augustus  Ij.  Keasler,  in  favor  of  the 
plaintifl,  alleged  to  have  been  issued  by  the 


defendant  and  delivered  to  the  Insured  a 
few  days  prior  to  his  death. 

It  is  admitted  by  both  parties  that  the  in- 
sured was  a  resident  of  the  state  of  Georgia 
at  the  time  the  application  for  insurance 
was  made,  and  that  said  application  was 
solicited  and  obtained  by  a  local  agent  of 
the  company  in  Georgia,  and  that  thereaft- 
er the  policy  Issued  thereon  was  attempted 
to  be  delivered  to  the  insured  in  the  state 
of  Georgia,  and  that  therefore  the  rights 
of  the  parties  to  this  action  must  be  govern- 
ed and  determined  by  the  laws  of  the  state 
of  Georgia. 

The  application  was  made  and  signed  by 
the  applicant  on  August  80,  1917,  and  the 
policy  was  physically  delivered  to  the  In- 
sured by  the  local  agent,  Lawton,  in  Macon, 
Ga.,  on  September  8,  1917,  while  he  was 
confined  to  his  bed  in  his  home,  and  the 
premium  then  paid;  the  agent  at  the  time 
knowing  he  was  sick. 

As  soon  as  defendant  discovered  that 
there  had  been  a  change  in  the  health  of  the 
applicant,  between  the  date  of  the  applica- 
tion and  attempted  delivery  of  the  policy.  It 
immediately  denied  to  the  plaintiff  its  lia- 
bility on  the  policy,  tendered  to  her  the  re- 
turn of  the  premium  paid  thereon,  and  de- 
manded a  surrender  of  the  policy,  all  of 
which  was  refused,  and  when  this  action 
was  brought,  and  the  answer  filed,  the  de- 
fendant deposited  with  t)ie  derk  of  the  court 
the  amount  of  said  premium  to  keep  said 
tender  alive. 

No  executive  officer  of  the  company  had 
any  notice  whatever  of  any  change  in  the 
health  of  the  applicant  after  the  date  of  the 
application  until  long  after  his  death. 

•The  applicant  became  sick  on  the  4th  of 
September,  1917,  and  remained  continuously 
sick  from  that  date  until  the  15th  of  said 
month,  when  he  died. 

For  the  purpose  of  proving  the  law  of 
Georgia  applicable  to  the  facts  of  this  case, 
the  defendant  introduced  sections  2499,  2480, 
2481,  2483,  and  6207  of  the  CUvil  Code  and 
the  opinion  of  Shephard  Bryan,  a  practicing 
attorney  in  Atlanta,  which  by  consent  of 
plaintiff's  counsel  was  offered  in  lieu  of  Mr. 
Bryan's  sworn  testimony  in  the  case;  also 
the  various  decisions  of  the  Supreme  Court 
and  Court  of  Appeals  of  the  state  of  Georgia 
referred  to  in  said  opinion. 

The  applicaticm  which  was  signed  by  the 
insured,  among  other  things,  provides: 

^  *'The  proposed  policy  shall  not  take  effect  un- 
less and  until  the  first  premium  shall  have  been 
paid  during  my  continuance  in  good  health  and 
unless  also  the  policy  shall  have  been  delivered 
to,  and  received  by  me  during  my  continuance 
in  good  health,  except  in  case  a  conditional  re- 
ceipt shall  have  been  issued,  as  hereinafter 
provided." 
(There  was  no  such  conditional  receipt  issued.) 


ITor  other  cases  see  lame  topic  and  KBY-NUMBBR  in  all  Key-Numbtt-od  DigesU  and  Indexes 
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The  application  also  farther  provides : 

"I  agree  that  no  agent,  or  other  person,  ex- 
cept the  president,  vice  president,  a  second 
vice  president,  a  secretary  or  the  treasurer  of 
the  company,  has  any  power  on  behalf  of  the 
company,  to  make,  modify  or  discharge  any  con- 
tract of  insurance,  to  extend  the  time  for  pay- 
ment of  premium,  waive  any  lapse  or  forfeiture 
of  any  of  the  company's  rights  or  requirements, 
or  to  bind  the  company  by  making  any  promises 
respecting  any  benefits  under  any  policy  issued 
hereunder,  or  by  accepting  any  representations 
or  information  not  contained  in  this  applica- 
tion." 


The  policy  in  addition  to  containing  a 
clause  similar  to  the  first  above  quoted,  also 
further  provides: 

'^This  policy  and  the  application  herefor,  copy 
of  which  is  indorsed  hereon,  or  attached  hereto, 
constitute  the  entire  contract  between  the  par- 
ties hereto,"  etc 

The  defendant  contended  that  the  plaintill 
conld  not  recover  because  it  was  admitted 
the  policy  was  delivered  when  the  insured 
was  not  in  good  health,  while  the  plaintiff 
contended  that,  although  the  insured  was 
not  in  good  health  at  that  time,  this  fact 
was  known  to  the  agent  of  the  defendant, 
and  the  defendant  replied  that  by  the  terms 
of  the  application  and  the  policy  the  agent 
had  no  authority  to  waive  any  provision  of 
the  policy.  The  issue  as  to  waiver  was  as 
follows : 

"7.  Did  the  defendant,  through  his  agent 
Lawton,  waive  the  clause  in  the  application  and 
policy  of  insurance  providing  that  said  policy 
should  not  take  effect  unless  and  until  said 
policy  should  be  delivered  and  the  first  premium 
paid  thereon  during  the  good  health  of  the  ap- 
plicant, by  delivering  said  policy  with  knowl- 
edge that  the  said  Keasler  was,  at  said  time, 
confined  to  his  bed,  or  room,  suffering  from  an 
ailment  of  more  or  less  temporary  or  serious 
nature?    Answer:    No.'* 


The  court  instructed  the  Jury  on  thie 
issue  as  follows : 

''The  court  instructs  you  that  this  case  is 
being  tried  under  the  laws  of  the  state  of  Geor- 
gia, the  policy  having  been  issued  in  the  state 
of  Georgia,  the  deceased  having  died  in  the 
state  of  Georgia,  a  resident  of  the  state  of 
Georgia  at  the  time  of  his  death,  and  the  court 
is  of  the  opinion  that  the  law  as  laid  down  by 
the  Supreme  Court  of  Georgia  in  Reese  v. 
Insurance  Company  [111  Ga.  482,  36  S.  Bf 
637]  is  the  law  of  Georgia  applicable  to  this 
case,  and  that  the  law  laid  down  by  the  Su- 
preme Court  of  Georgia  in  Few  v.  Insurance 
Company  [136  Ga.  181,  71  S.  E.  130,  138  Ga. 
779,  76  S.  E.  91,  142  Ga.  240,  82  S.  E.  627] 
is  not  the  law  applicable  in  this  case.  There- 
fore the  court  instructs  you  under  the  evi- 
dence of  the  plaintiff,  if  yon  believe  the  plain- 
tiff, to  answer  the  seventh  issue  *No' " 


— and  the  plaintiff  in  apt  time  excepted. 

Judgment  was  entered  upon  the  admitted 
facts  and  upon  the  answer  to  the  seventh  is- 
sue in  favor  of  the  defendant,  and  the  plain- 
tiff appealed. 

J.  D.  McCall,  of  Charlotte,  for  appellant. 

Frederick  L.  Allen,  of  New  York  City,  Jas. 
H.  Pou,  of  Raleigh,  and  Cansler  &  Cansler, 
of  Charlotte,  for  appellee. 

ALLEN,  J.  [1]  The  contract  of  insurance 
on  which  the  plaintiff  sues  was  made  in  the 
state  of  Georgia,  where  the  insured  lived 
and  died,  and  "it  is  settled  that  'Matters 
bearing  upon  the  execution,  interpretation, 
and  validity  of  a  contract  are  determined 
by  the  law  of  the  place  where  it  is  made.' 
Scudder  v.  Nat.  Union  Bank,  19  U.  S.  406  [23 
L.  Ed.  245]."  Cannady  v.  Railroad,  143  N.  C. 
442,  65  S.  E.  836,  8  L.  R.  A.  (N.  S.)  939,  118 
Am.  St.  Rep.  821.  See,  to  the  same  effect, 
Satterthwaite  v.  Doughty.  44  N.  C.  314,  59 
Am.  Dec.  554 ;  12  C.  J.  448 ;  5  R.  C.  L.  931. 

[2,  3]  We  must  then  inquire  into  the  lawa 
of  our  sister  state,  and  the  rule  prevailing 
with  us  is  that: 

"The  existence  of  a  foreign  law  is  a  fact. 
The  court  cannot  judicially  know  it,  and  there- 
fore it  must  be  proved;  and  the  proof,  like 
all  other,  necessarily  goes  to  the  jury.  But, 
when  established,  the  meaning  of  the  law,  its 
construction  and  effect,  is  the  province  of  the 
court"    State  v.  Jackson,  13  N.  C.  566. 

"The  court  is  presumed  to  know  judicially 
the  public  laws  of  our  state,  while  in  respect 
to  private  laws  and  the  laws  of  other  states 
and  foreign  countries  this  knowledge  is  not 
presumed.  It  follows  that  the  existence  of 
the  latter  must  he  alleged  and  proved  as  fact8» 
for  otherwise  the  court  cannot  know  or  take 
notice  of  them.  This  is  familiar  learning.  3 
Wooddeson's  Lee  175.    •    •    • 

"If  the  law  be  written,  and  its  existence  is 
properly  authenticated,  the  court,  availing  it- 
self of  the  aid  of  the  judicial  decisions  of  the 
country,  puts  a  construction  on  it,  and  explains 
its  meaning  and  legal  effect,  and  the  jury  have 
nothing  to  do  with  it  save  to  follow  the  instruc- 
tions of  the  court  as  if  it  was^our  own  law. 
If  the  law  is  unwritten,  and  its  existence  is 
presumed  or  admitted,  then  the  jury  have  noth- 
ing to  do  with  it.    ♦    ♦    ♦ 

"But  if  the  existence  of  an  unwritten  law  of 
another  state  or  foreign  country  is  not  pre- 
sumed or  admitted,  then  its  existence  must  be 
proved  by  competent  witnesses,  and  the  jury- 
must  then  pass  on  the  credibility  of  the  wit- 
nesses, and  it  is  the  province  of  the  court  to 
inform  the  jury  as  to  the  construction,  mean- 
ing, and  legal  effect  of  the  law,  supposing  its 
existence  to  be  proven;  and  to  this  end  the 
court  should  avail  itself  of  the  judicial  deci- 
sions of  the  state  or  country." 

[4]  To  prove  the  fact,  that  is,  the  exist- 
ence of  the  law,  the  decisions  of  the  highest 
appellate  court  of  Georgia,  a  statute  of  that 
state,  and  the  opinion  of  Mr.  Shephard  Bry* 
an,  a  distinguished  lawyer  of  Atlanta,  used 
as  a  deposition  by  consent,  were  introduced 
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In  evidence,  and  as  none  of  these  sources 
are  impeached,  it  becomes  for  us  a  ques- 
tion of  construction  and  interpretation. 

[6]  In  Heese  ▼.  Fidelity  Mutual  Life  Ass'n, 
111  Ga.  482,  36  S.  E.  637,  the  question  now 
presented  was  decided  in  favor  of  the  con- 
tention of  the  defendant  on  facts  almost 
identical  with  those  in  the  present  record. 
In  that  case  there  was  provision  in  the 
application  and  the  policy  that  the  policy 
sbould  not  take  effect  unless  the  first  pre- 
mium was  paid  and  the  policy  delivered  dur- 
ing the  continuance  in  good  health  of  the 
insared,  and  in  both  the  application  and 
policy  there  was  the  limitation  on  the  au- 
thority of  the  agent  as  to  waiver,  and  it  was 
held  that  there  was  no  liability  on  the  in- 
surance company  because  the  policy  was  de- 
livered when  the  insured  was  not  in  good 
health,  although  the  agent  knew  of  his  phys- 
ical condition. 

In  the  Reese  Case,  after  discussing  two 
Georgia  cases,  the  court  said: 

'*There  was  no  pretense  in  either  of  those 
cases  that  the  authority  to  make  the  waiver 
liad  been  expressly  withheld  from  the  agent, 
as  was  done,  both  in  the  application  and  in  the 
policy,  in  the  case  at  bar.  ♦  ♦  •  Under  the 
express  terms  of  the  agreement  in  this  case, 
the  agents  had  no  authority  to  make  such  a 
waiver.  The  policy  declared  that  'no  agent  of 
the  association  has  any  power  *  *  *  to 
make,  alter,  or  discharge  contracts,  waive  for- 
feitures, or  grant  credit;  and  no  alteration  of 
the  terms  of  this  contract  shall  be  valid,  and 
no  forfeiture  hereunder  shall  be  waived,  unless 
such  alteration  or  waiver  be  in  writing,  and 
be  signed  by  the  president  of  the  association;' 
and  the  application  contained  substantially  the 
same  provisions.  More  distinct  and  unequivo- 
cal language  could  hardly  have  been  used  to  ex- 
press the  mutual  understanding  of  the  parties 
to  the  contract.  The  applicant  was  an  intelli- 
gent badness  man;  he  signed  the  application; 
and  in  the  absence  of  any  want  of  opportunity 
to  read  it,  or  of  any  suggestion  of  fraud  prac- 
ticed upon  him,  it  must  be  conclusively  pre- 
sumed that  he  fully  understood  the  entire  trans- 
action.   •    •    • 

"It  is  a  familiar  rule  that  a  principal  may 
limit  the  power  of  his  agent,  even  within  the 
apparent  scope  of  his  authority,  so  that  the 
agent  cannot,  in  violation  of  the  restriction, 
bind  his  principal,  when  dealing  with  one  who 
has  notice  of  the  limitation.  Here  the  appli- 
cant expressly  agreed  in  writing  that  no  agent 
of  the  association  should  have  authority  to 
grant  credit,  and  no  alteration  of  the  *  *  * 
contract  of  insurance  should  be  valid  unless  in 
writing  and  signed  by  the  president  of  the  as- 
sociation, and  there  was  no  pretense  that  the 
president  ever  signed  such  a  writing.  If,  in 
violation  of  these  specific  provisions  of  the  con- 
tract, it  were  held  that  the  agent  of  the  as- 
sociation could  vary  the  terms  and  grant  cred- 
it for  the  first  premium,  instead  of  requiring 
its  payment  in  cash,  then  must  we  subscribe 
to  the  rule,  which  seems  to  be  supported  by 
some  adjudicated  cases,  that  an  insurance 
agent,  unlike  all  other  agents,  may  bind  his 
principal,  though  acting  contrary  to  express  in- 


structions, and  dealing  with  one  who  has  full 
knowledge  of  the  limitations  of  his  authority. 
The  soundness  of  such  a  doctrine  does  not 
commend  itself  to  our  minds.  'It  must  not  be 
thought  that  the  established  rules  of  the  law 
of  agency  do  not  apply  to  the  transactions  of 
life  insurance  companies.  Theris  is  no  particu- 
lar sanctity  about  the  business  of  life  or  any 
other  kind  of  insurance.  The  companies  en- 
gaged in  it  have  the  right  to  employ  agents 
and  give  to  them  such  authority  as  they  please. 
Whatever  limitations  are  imposed  upon  such 
agents,  if  communicated  to  those  dealing  with 
them,  will  be  binding,  and  if  this  authority  be 
exceeded,  the  act  will  not  bind  the  principal.' '' 

The  Reese  Case  was  affirmed,  without 
comment,  in  Insurance  Co.  v.  Clancy,  111 
Ga.  865,  36  S.  E.  944,  and  in  Mutual  Re- 
serve Ass'n  .V.  Stephens,  115  Ga.  194,  41  S. 
E.  679,  and  Johnson  v.  Insurance  Qo.,  123 
Ga.  406,  51  S.  E.  339,  107  Am.  St.  Rep.  92, 
the  court  saying  in  the  Stephens  Case: 

"This  case  falls  squarely  within  the  deci- 
sion rendered  by  this  court  in  Reese  v.  Fidelity 
Association,  111  Ga.  482  [36  S.  B.  637],  which 
was  followed  in  Mutual  Life  Insurance  Co.  of 
Kentucky  v.  Clancy,  Id.  865  [36  S.  B.  944]" 

— and  holding  accordingly,  and  in  the  John- 
son Case: 

"In  the  Reese,  Clancy,  and  Stephens  Cases, 
which  were  actions  on  policies  of  life  insurance, 
the  waiver  sought  to  be  set  up  was  as  to  a  pro- 
vision that  the  policy  should  not  become  bind- 
ing upon  the  company  until  the  first  premium 
had  been  paid  during  the  good  health  of  the  in- 
sured. '  Unquestionably,  as  to  a  matter  concern- 
ing the  time  when  the  contract  is  to  become 
I  of  force,  or  as  to  the  waiver  of  the  conditions 
of  the  policy  subsequently  to  its  issuance,  the 
insured,  by  accepting  the  policy,  would  be  bound 
by  its  terms,  and  could  not  set  up  a  waiver 
which  he  was  bound  to  know  the  company's 
agent  had  no  power  to  make." 

If  therefore  the  Reese  Case  represents  the 
law  of  Georgia  correctly,  it  is  decisive  of  the 
controversy  between  the  plaintiff  and  the 
defendant,  but  it  is  insisted  by  the  plain- 
tiff that  it  has  been  overruled  by  the  sub- 
sequent case  of  Few  v.  Knights  of  Pythias, 
which  was  before  the  Supreme  Court  of 
Georgia  three  times,  and  is  reported  in  136 
Ga.  181,  71  S.  E.  130,  138  Ga.  779,  76  S.  E. 
91,  142  Ga.  240,  82  S.  E.  627,  in  which  it 
was  held  that  a  condition  in  a  policy  render- 
ing it  void  if  the  first  premium  was  paid 
and  the  policy  delivered  when  the  insured 
was  not  in  good  health,  was  waived  by  the 
receipt  of  the  premium  and  delivery  of  the 
policy  by  an  agent,  who  knew  of  the  condi- 
tion of  the  Insured,  notwithstanding  the 
limitations  on  the  power  of  the  agent  con- 
tained in  the  policy. 

The  two  cases  are  not  necessarily  in  con- 
fiict,  as  in  the  Reese  Case,  like  ours,  the 
provision  in  regard  to  the  payment  of  the 
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flist  premium  and  the  d^very  of  the  policy 
during  the  continuance  in  good  health,  and 
the  limitation  on  the  authority  of  the  agent, 
were  in  the  application  as  well  as  in  the  pol- 
icy, while  in  the  Few  Case  they  were  in  the 
policy  alone,  and,  being  in  the  application, 
which  was  preliminary  fo  the  contract  of 
Insurance  and  a  negotiation  for  it,  the  par- 
ties could  agree  upon  the  conditions  which 
must  exist  before  the  policy  would  be  in 
force,  and  at  the  time  the  policy  was  de- 
livered the  insured  knew  he  was  dealing 
with  an  agent  of  limited  authority,  who 
could  not  waive  the  condition  as  to  good 
health. 

If,  however,  there  is  an  irreconcilable 
conflict,  the  Reese  Case  is  still  authoritative 
under  the  laws  of  Georgia. 

In  the  first  place  it  was  reafllrmed  in  1916, 
after  the  last  appeal  In  the  Few  Case,  In 
Williams  v.  Insurance  Co.,  146  Ga.  246,  91 
S.  B.  44,  in  the  following  language: 

"The  instant  case  is  not  identical  in  its  facts 
with  the  case  of  Reese  v.  Fidelity  Mutual  life 
Ass'n,  111  Ga.  482,  36  S.  B.  637,  but  upon 
the  controlling  question  it  is  very  similar, 
•  •  •  and  we  are  of  the  opinion  that  the 
ruling  there  made  is  controlling  here.  The  rea- 
soning upon  which  that  ruling  is  based,  and 
which  is  entirely  applicable  to  the  facts  of 
the  present  case,  is  sound  and  supported  by  the 
authorities  adduced  to  support  the  conclusions 
reached." 

[6]  Again  the  Reese  Case  was  by  a  unani- 
mous decision  in  1900,  and  it  is  not  referred 
to  in  either  appeal  in  the  Few  Case,  and  it 
is  provided  by  the  Georgia  Code,  |  6207, 
that: 

"Unanimous  decisions  rendered  after  said 
date  [January  1,  1897]  by  a  full  bench  of  six 
shall  not  be  overruled  or  materially  modified  ex- 
cept with  the  concurrence  of  six  Justices,  and 
then  after  argument  had,  in  which  the  deci- 
sion, by  permission  of  the  court.  Is  expressly 
questioned  and  reviewed;  and  after  such  ar- 
gument, the  court  in  its  decision  shall  state 
distincUy  whether  it  affinns,  reverses,  or  chang- 
es such  decision." 

This  statute  has  been  upheld  in  Sheppard 
V.  Bridges,  137  Ga.  626,  74  S.  E.  250,  where 
the  court,  after  referring  to  two  cases,  says : 

"The  decisions  in  these  two  cases  have  never 
been  reversed  or  formally  modified,  though  in 
some  decisions  the  cases  under  consideration 
were  distinguished  from  those  cited  above.  If 
there  should  be  an  irreconcilable  conflict  be- 
tween them  and  some  later  decision,  without 
any  overruling  or  changing  of  the  earUer  de- 
cisions, under  our  statute  the  older  decision 
would  stand.    Civil  Code  1910,  |  6207."    . 

We   are   therefore   of   opinion    that   the 
plaintiff  cannot  recover,  and  that  his  honor 
committed  no  error  in  his  instruction  on  the 
seventh  issue. 
t  No  error. 


(177  N.  C.  871) 
GARIiAND  V.  ARROWOOD.    (No.  442.) 

(Supreme  CJourt  of  North  Carolina*    April  29, 

1919.) 

1.  Plbauino  ^s»127(2)  ~  Answbs  -*  Junici^i. 
Admission. 

In  suit  by  trustee  in  bankruptcy  to  subject 
land  formerly  owned  by  bankrupt's  father  to 
payment  of  amounts  invested  by  bankrupt  in 
improvements  thereon  for  the  purpose  ol  de- 
frauding creditors,  allegation  in  defendant's  an- 
swer that  "he  owed  little  or  nothing  more  than 
he  has  property  to  pay"  was  not  a  judicial  ad- 
mission that  he  was  insolvent  at  time  improve- 
ments were  made,  within  Revisal  1905,  |  962, 
as  to  fraudulent  conveyances. 

2.  Bankbuptot  ^=»304  —  Action  to  Set 
Aside— Fbaudulbnt  TRANSFEBa— Insolven- 
cy OF  Banebupt— Question  fob  Jubt. 

In  suit  by  trustee  in  bankruptcy  to  subject 
land  formerly  owned  by  bankrupt's  father  to 
payment  of  amounts  invested  by  bankrupt  in 
improvements  thereon  for  the  purpose  of  de- 
frauding creditors,  whether  bankrupt  was  in- 
solvent at  the  time  of  making  improvements 
held  tor  the  jury. 


3.  Fbaudulbnt  Conveyances 

If  donor  failed  to  retain  property  fuUy  suf- 
ficient and  available  for  the  satisfaction  <^  his 
then  creditors,  the  gift  was  void  in  law  without 
regard  to  the  intent  with  which  it  was  made. 

4.  Bankbuptcy  ^=:»303(1)  —  Fbauduuent 
1!^an8febs— Retention  of  Pbopebty— Bub- 
den  OF  Pboof. 

In  suit  by  trustee  in  bankruptcy  to  subject 
land  formerly  owned  by  bankrupt's  father  to 
paymoit  of  amounts  invested  by  bankrupt  in  im- 
provements therecm  for  the  purpose  of  defraud- 
ing creditors,  the  burden  ot  at  least  going  for- 
ward with  the  proof  of  retention  of  sufficient 
property  for  satisfaction  of  creditors  at  the 
time  of  making  improvements  was  upon  defend- 
ant. 

Appeal  from  Superior  Cou^  Gaston  Coun- 
ty;   Harding,  Judge. 

Action  by  P.  W.  Garland  against  Luther  C. 
Arrowood.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Error,  and  new  trial  as  to 
one  issue. 

The  action  was  brought  by  plaintiff  as 
trustee  in  bankruptcy  of  liuther  CL  Arrowood 
to  subject  certain  land  to  the  diarge  of  mem- 
ey  alleged  to  have  been  wrongfully  invested 
by  the  bankrupt  In  building  a  bam  and 
dwelling  bouse  and  In  making  other  improve- 
ments thereon  with  £he  consent  of  the  owner, 
William  C.  Arrowood,  in  fraud  .of  the  credi- 
tors of  the  bankrupt.  The  case  was  before 
this  court  at  fall  term,  1916  (172  N.  C.  691, 
90  S.  B.  706),  upcm  the  plea  of  the  statute  of 
limitations,  and  again  at  fall  term,  1917  (174 
N.  O.  657,  94  S.  B.  401),  upon  the  competency 
of  evidence,  which  was  admitted  by  the  court 
at  the  trial  In  April,  1917,  to  the  effect  that 
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defendant,  the  donor  <^  the  money,  had  ac- 
quired lands  of  conalderable  value  In  1017, 
eleven  years  after  the  transaction  In  1906. 
This  was  admitted  to  shaw  his  solvency  in 
the  latter  year.  A  new  trial  was  awarded  by 
this  court  in  each  of  the  said  appeals  for 
error  in  the  rulings  of  the  lower  court  upon 
the  questions  above  stated.  The  case  was 
again  tried  at  the  last  September  term  of 
Gaston  superior  court,  when  the  verdict  was 
in  favor  of  the  plaintiff,  as  it  had  been  in 
former  trials. 

With  this  brief  preliminary  statement  and 
explanation  of  the  facts,  the  full  nature  of 
the  case  will  appear  from  the  issues  and  ver- 
dict, which  are  as  follows : 

"(1)  Did  the  defendant,  Luther  0.  Arrowood, 
invest  his  individnal  funds  in  improvements  on 
the  lands  of  William  Arrowood,  known  as  the 
'Home  Place,'  as  alleged  in  the  complaint?  An- 
swer:   Yes  (by  consent). 

"(2)  Was  the  said  Lather  G.  Arrowood  in- 
solvent at  the  time  of  making  said  improve- 
ments?   Answer:  No. 

"(3)  What  amount  of  such  individual  funds 
did  he  so  invest?  Answer:  Fourteen  hundred 
dollars. 

"(5)  Was  the  defendant,  Luther  G.  Arrowood, 
at  the  time  of  making  said  investments  on  the 
land  of  William  Arrowood,  indebted  to  William 
Arrowood  In  an  amount  equal  to  the  value  of 
such  investments?    Answer:   No. 

"(6)  If  such  investment  yrM  made  by  the  de- 
fendant. Lather  O.  Arrowood,  out  of  his  in- 
dividaid  funds  on  said  lands  of  William  Arro- 
wood, was  it  done  with  the  intent  to  hinder,  de- 
lay, and  defraud  the  existing  creditors  of  the 
defendant?    Answer:   No. 

**(7)  Are  there  any  debts  owing  by  the  de- 
fendant which  existed  at  the  time  said  invest- 
ments, if  any,  were  made  by  him  upon  the  lands 
of  William  Arrowood,  now  enforceable  against 
him  at  the  date  of  this  trial?    Answer:   Yes. 

''(8)  If  the  defendant  made  any  improvements 
oat  of  his  hidividnal  funds  on  the  lands  of  Wil- 
liam Arrowood,  did  he  do  so  with  the  intent  to 
hinder,  delay,  or  defraud  any  of  his  creditors 
in  the  collection  of  debts  contracted  subsequent 
%o  the  date  of  such  investments?    Answer:   No. 

''(9)  Did  the  defendant  procure  the  said  WU- 
liam  Arrowood  to  change  the  devise  of  the 
home  place  to  the  defendant's  wife  for  life? 
Answer:   No. 

**(10)  If  so,  was  this  done  with  the  intent 
to  hinder  or  delay  the  creditors  of  Luther  0. 
Arrowood?    Answer:   No. 

*'(11)  Was  the  tract  of  land  descfribed  in  ^he 
deed  from  Ghalmers  Arrowood  to  Luther  C. 
Arrowood  introduced  by  the  defendant  as  'Ex- 
hibit T  the  same  tract  of  land  deviserl  to  Ch aim- 
ers Arrowood  In  the  former  will  of  William 
Arrowood?    Answer:   Yes  (by  consent). 

"(12)  Was  this  tract  of  land  a  part  of  the 
home  place  mentioned  in  the  last  will  of  William 
Arrowood  and  therein  devised  to  lAither  G.  Ar- 
rowood subject  to  the  life  estate  of  his  wife? 
Answer:    Yes  (by  consent). 

"(139  Was  said  tract  of  land  so  devised  at 
the  instance  of  and  by  the  procurement  of 
Lather  C.  Arrowood?    Answer:    No. 

"(14)  Is  the  plaintifiP's  cause  of  action  barred 
by  the  statute  of  limitation?    Answer:    No. 


"(15)  Did  L.  O. 'Arrowood  enter  into  posses- 
sion of  said  Ghalmers  Arrowood  tract  under  the 
devise  of  William  Arrowood  as  alleged?  An- 
swer:  No. 

*'(16)  At  the  time  of  the  improvement  and  bet- 
terment of  the  land  of  William  Arrowood  by 
Luther  0.  Arrowood,  was  there  a  contract, 
agreement,  and  understanding  subsisting  be- 
tween Luther  G.  Arrowood  and  William  Ar- 
rowood by  which  the  lands  of  William  Arro- 
wood, known  as  the  'Home  Place,'  were  to  be 
devised  to  Luther  O.  Arrowood  in  consideration 
of  Luther  O.  Arrowood's  improving  the  lands 
and  giving  to  William  Arrowood  the  use  and 
benefit  of  such  improv^nents  and  betterments 
daring  his  life  and  otherwise  supporting  and 
maintaining  said  William  Arrowood  during  his 
life?    Answer:   No." 

The  court  set  aside  the  verdict  as  to  the 
second  issue,  and  answ^ed  the  issue,  "Yes," 
and  the  defendant  excepted.  Judgment  was 
entered  for  the  plaintiff  upon  the  amended 
verdict,  and  defendant  again  excepted  and 
appealed. 

r.  I.  Osborne,  of  Ghariotte,  and  Oarpenter 
ft  Garpenter  and  A.  G.  Jones,  all  of  Gastonia, 
for  appellant 

Mangum  ft  Woltz  and  S.  J.  Durham,  all 
of  Gastonia,  and  Tillett  ft  Guttirie,  of  CSiar- 
lotte,  for  appellee. 

WALKDR,  J.  (after  stating  the  facts  as 
above).  [1]  ^e  court  erred,  not  in  setting 
aside  the  verdict,  as  to  the  sec<md  issue,  but 
in  answering  the  issue  itself,  and  thereby 
reversing  the  jury's  finding.  The  plaintiff 
contended  that  the  second  issue  Is  immateri- 
al, as  the  defendant,  in  the  sixth  section  of 
his  answer,  admitted  his  insolvency  at  the 
time  the  improvements  were  made  on  his 
father's  premises.  Saying  that  "he  owed 
little  oit  nothing  more  than  he  has  property 
to  pay"  was  not  definite  enough  for  a  judi- 
cial admission  that  he  was  insolvent.  If  he 
owed  nothing  more  than  he  had  property 
with  whldi  to  satisfy  all  claims  against  him, 
he  might  well  be  solvent  within  the  meaning 
of  our  statute  as  to  fraudulent  conveyances, 
which  declares  that  no  voluntary  gift  or  set- 
tlement of  property  by  one  indebted  shall  be 
deemed,  or  taken,  to  bo  void  in  law,  as  to 
creditors  of  the  donor,  or  settlor,  prior  to 
such  gift  or  settlement,  by  reason  merely  of 
such  indebtedness,  if  property,  at  the  time  of 
making  such  gift  or  settlement,  fully  suffi- 
cient and  available  for  the  satisfaction  of  his 
I  then  creditors,  he  retained  by  such  donor  or 
settlor.  All  things  considered,  the  jury  may 
have  found,  upon  this  statement  in  his  an- 
swer, that  the  property  retained  by  the  de- 
fendant, .  Luther  O.  Arrowood,  was  "fully 
sufficient  and  availaUe"  to  pay  his  then  ex- 
isting debts.  We  exclude  from  our  considera- 
tion the  other  half  of  the  statute  (Revisal,  | 
962),  concerning  the  effect  of  Indebtedness, 
as  evidence  of  firaud,  with  respect  to  prior 
and  subsequent  creditors,  as  it  ai^[)ear8  to  be 
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Immaterial  for  the  purpose  of  dedding  tills 
appeal.  It  is  apparent,  from  a  reading  of 
section  6  of  the  answer,  that  the  defendant 
was  attempting,  at  least,  to  denj  his  insol- 
v^ent  condition,  and  to  assert  that  he  was 
only  able  to  take  care  of  liis  own  indebted- 
ness. Nor  do  we  think  that  his  testimony 
upon  the  same  subject  can  be  taken  as  an  ad- 
mission of  his  "insolvency"  within  the  mean- 
ing and  definition  of  that  word  by  the  statute. 
It  is  not  a  judicial  admission,  but  merely  evi- 
dence, which,  coming  from  a  party  whose 
interest  will  be  adversely  affected  by  it,  may 
more  readily  convince  the  jury  that  the  fact 
bo  wMch  he  testified  exists,  but  it  is  not  de- 
cisive, as  a  judicial  admission  would  be, 
within  the  principle  that,  what  is  admitted 
need  not  be  proved.  Tredwell  v.  Graham,  88 
N.  C.  208.  A  calculation  made  from  his  own 
figures  or  estimate  of  what  he  was  worth,  at 
the  time  the  money  was  expended  for  making 
the  improvements,  however  strong  as  proof, 
was  not  so  conclusive  as  to  withdraw  the 
question  from  the  jury. 

[2]  Taking  all  the  testimony  in  the  case  to- 
gether, including,  of  course,  that  of  Luther 
O.  Arrowood,  which  is  now  claimed  to  con- 
tain an  admission  of*  insolvency,  we  are  of 
the  opinion  that  it  should  have  been  submit- 
ted to  the  jury  to  find  the  fact  of  solvency 
or  insolvency,  and  that  the  judge  erred  in 
deciding  that  question  himself  and  answer- 
ing the  issue  without  the  intervention  of  the 
jury. 

The  other  issues  involved  substantially 
mere  questions  of  fact,  and  there  was  evi- 
dence to  support  the  verdict. 

Some  of  the  issues  were  answered  by  con- 
sent, and  most,  if  not  all,  of  the  remaining 
ones,  were  answered  favorably  to  the  appel- 
lant The  case  therefore  practically  turned 
upon  the  answer  to  the  second  issue.  The 
motion  for  a  nonsuit  was  properly  overruled. 
Hie  same  motion  was  before  the  court  in  the 
former  appeals,  and  was  denied,  as  the  court 
granted  a>  new  trial  in  each  of  the  two  ap- 
peals, which  could  not  have  been  done  unless 
the  nonsuit  had  been  disallowed.  This  deci- 
sion, too,  was  right,  as  there  was  evidence  to 
sustain  the  cause  of  action. 

[3, 4]  The  jury  have  found  that  there  was 
no  actual  intent  to  defraud,  or,  in  other 
wards,  no  mala  mens ;  but  if  the  defendant, 
the  donor  ofl  the  gift,  failed  to  retain  prop- 
erty fully  suflicient  and  available  for  the  sat- 
isfaction of  his  then  creditors,  the  gift  was 
void  in  law,  without  regard  to  the  intent  with 
which  it  was  made.  Black  v.  Sanders,  46  N. 
C.  67 ;  Aman  v.  Walker,  165  N.  O.  224,  81  S. 
B.  162 ;  Michael  v.  Moore,  157  N.  C.  462,  73 
S.  E.  104.  The  burden  of,  at  least,  going 
forward  with  proof  of  such  intention  of  prop- 
erty is  upon  the  defendant,  where,  as  found 
in  this  case  by  the  jury,  there  is  a  voluntary 
gift  or  settlement    Brown  v.  Mitchell,  102  N. 


I C.  347,  369,  9  S.  E.  702,  11  Am.  St  Rep.  748  ; 
Tredwell  v.  Graham,  88  N.  0.  208;  Cook  v. 
Guirkin,  119  N.  C.  13,  25  S.  E.  716 ;  Aman  v. 
Walker,  supra. 

It  may  be  that  the  second  issue  should  be 
framed  more  in  accordance  with  the  language 
of  the  statute  in  regard  to  voluntary  gifts 
(Revisal  of  1905,  {  962) ;  but  we  leave  this  to 
counsel  and  the  court,  as,  in  its  present  form, 
the  issue  may  answer  all  practical  purposes 
with  proper  Instructions  from  the  judge. 

We  have  considered,  and  decided,  so  far, 
only  those  questions  which  are  directly  in- 
volved in  this  appeal,  confining  ourselves 
strictly  to  them.  The  rights  of  existing  and 
subsequent  creditors,  when  there  is  a  volun- 
tary gift  or  settlement  voidable  under  the 
statute,  are  fully  discussed  and  set  forth  in 
Aman  v.  Walker,  supra,  and  we  content  our- 
selves with  merely  referring  to  that  case, 
where  the  subject  is  so  clearly  and  accurate- 
ly treated. 

Our  conclusion  is  that  there  was  error,  and 
that  there  should  be  a  new  trial,  which, 
though,  must  be  restricted  to  the  second  issue 
only,  and  the  other  issues  will  stand  as  now 
answered.  This  opinion  will  be  certified  with 
instructions  to  proceed  In  accordance  there- 
with. 

New  trial,  as  to  second  issue. 


(177  N.  C.  361) 

POWERS  V.  OITT  OF  WILMINGTON  et  aL 

(No.  288w) 

(Supreme  Oourt  of  North  Oarolina.    April  29, 

1919.) 

1.  Judgment  ^=»213~-Motion  fob  Judoicbnt 
ON  VebUiot— Denial. 

The  trial  judge  was  within  his  rights  in 
denying  motion  for  Judgment  on  the  verdict  if 
he  had  committed  error  prior  to  verdict. 

2.  Appeal  and  Bbbob  ^=»901— Sbttino  Abide 
Vebdict— Showing. 

Where  judge  refused  motion  for  judgment  on 
the  verdict  in  favor  of  plaintiff  and  set  aside 
verdict  because  of  errors  committed  against  de- 
fendant, plaintiff  appellant  must  show  that 
there  was  no  error  against  defendant. 
•  • 

3.  Appeal  and  Ebbob  ^=s»719(1)— ESbbobs  Not 
Assigned. 

Appellant  must  assign  the  error  complained 
of,  or  it  will  not  be  considered. 

4.  Appeal  and  Ebbob  ^=>867(2)— Review- 
Setting  Aside  Vebdict. 

On  appeal  from  decision  refusing  motioh  for 
judgment  on  the  verdict  in  favor  of  plaintiff  and 
setting  verdict  aside  because  of  errors  commit- 
ted against  defendant,  the  question  involved  is 
whether  trial  court  committed  error  against  de- 
fendant 
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5.  Appeai.  and  Ebbob  ^=»5Q1(1)  —  Bscobd  — 
BxcEPnoNS.       t 

On  appeal  from  decision  refusing  motion  for 
judgment  on  the  verdict  in  favor  of  plaintiff 
a&d  setting  aside  verdict  because  of  errors  com- 
mitted against  defendant,  record  on  appeal  must 
show  exceptions  taken  by  defendant. 

6.  Appeal  and  Ekbob  ^=»758(2)—Bbief— Ex- 
ceptions Taken  by  Defendant. 

On  appeal  from  decision  refusing  motion  for 
judgment  on  the  verdict  in  favor  of  plaintiff 
and  setting  aside  verdict  because  of  error  com- 
mitted against  defendant,  brief  of  appellant 
must  refer  to  exceptions  taken  by  defendant. 

Appeal  from  Superior  Court,  New  Han- 
over County;  Stacy,  Judge. 

Action  by  Emina  T.  Powers  against  the 
Gl^  of  Wilmington  and  others.  Plaintiff's 
motion  for  judgment  on  the  verdict  denied, 
verdict  set  aside,  and  new  trial  ordered,  and 
plaintifr  appeal&    Affirmed. 

This  is  an  action  against  the  dty  of  Wil- 
ndngton  and  W.  H.  McEachem  and  A.  G.  War- 
ren to  recover  damages  for  personal  injury 
caused,  as  the  plaintiff  alleges,  by  the  negli- 
gence of  the  defendants. 

The  plaintiff  was  injured  on  the  9th  of 
September,  1916,  by  slipping  and  falling  on 
a  Sidewalk  on  Front  street  in  Wilmington. 

Hie  jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  dty  of  Wilmington,  as 
alleged  in  the  complaint?    Yes. 

"C2)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  A.  G.  Warren,  as  alleged 
in  the  complaint?    No. 

"(3)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  W.  H.  Mc£2achem,  as 
alleged  in  the  complaint?    No. 

"(4)  Did  the  plaintiff  by  her  own  negligence 
contribute  to  her  injury,  as  alleged?   No. 

"(S)  What  damages,  if  any,  is  plaintiff  entifled 
to  recover?    $3,800. 

"(6)  Was  the  negligence  of  the  defendant  W. 
H.  McEachem,  if  negligent  at  all,  primary  and 
of  such  a  nature  as  to  entitle  the  dty  of  Wil- 
mington to  indemnity  and  judgment  over  against 
the  said  W.  H.  McEachem,  as  alleged?    No." 

•Hie  plaintiff  moved  for  judgment  upon  the 
verdict  against  the  dty  of  Wilmington,  which 
was  refused,  and  the  plaintiff  excepted. 

His  honor  then  set  aside  the  verdict  and 
ordered  a  new  trial  as  to  the  dty  of  Wilming- 
ton and  the  defendant  A.  G,  Warren,  "not 
as  a  matter  of  discretion,  but  for  errors  com- 
mitted in  the  trial  of  the  cause,"  and  the 
plaintiff  excepted  and  appealed. 

J.  Felton  Head  and  John  D.  Bellamy  A 
Son,  all  of  Wilmington,  for  appellant. 

Oarr,  Polsson  &  Dlclcson,  of  Wilmington, 
for  appellee  Mc£}&diem. 

Robert  Rnark,  of  Wilmington,  for  appel- 
lee Caty  of  Wilmington. 


AIIiElN,  J.  The  record  is  in  a  very  un- 
satisfactory condition,  and  it  illustrates  the 
wisdom  of  the  note  of  disapproval  in  Shives  « 
V.  Cotton  Mills,  151  N.  O.  294,  66  S.  B.  141, 
of  the  practice  of  setting  aside  a  verdict  for 
error  in  law  and  not  in  the  exercise  of  a 
discretion. 

In  such  cases,  the  party  in  whose  favor 
the  verdict  is  returned  is  the  appellant,  and, 
as  he  is  interested  in  showing  that  no  error 
was  committed  on  the  trial  in  order  that  he 
may  be  entitled  to  judgment  on  the  verdict, 
the  difficulty  of  securing  a  correct  statement 
of  case  on  appeal  is  greatly  increased. 

The  right  of  appeal  has  been  recognized 
in  many  dedsions,  but  the  condition  must  be 
imposed  of  requiring  the  judge  to  state  sep- 
arately at  the  time  of  the  trial,  or  in  the 
case  on  appeal,  the  sever€d  rulings  he  thinks 
erroneous,  which  induced  his  action. 

In  this  case  the  verdict  was  in  favor  of 
the  plaintiff,  but  the  judge  refused  the  mo* 
tion  for  judgment  upon  the  verdict  and  set 
it  aside  "for  errors  committed  in  the  trial 
of  the  cause,",  and  the  plaintiff  appealed. 

[1,  2]  The  judge  was  within  his  rights  to 
deny  the  motion  for  judgment  if  he  had  com- 
mitted error,  and  the  appeal  therefore  pre- 
sents the  question  whether  there  was  error 
up  to  the  Vendition  of  the  verdict,  and,  as 
the  action  of  the  judge  was  because  he 
thought  he  had  erred  against  the  defendant 
the  dty  of  Wllmin^on,  the  plaintiff  must 
show  there  was  no  error  against  this  defend- 
ant 

"Appellant  must  show  error;  we  will  not 
presume  it,  but  he  must  make  it  appear  plainly, 
as  the  presumption  is  against  him."  In  re 
Smith's  WiU,  163  N.  0.  466,  79  S.  R  978. 

[8]  The  appellant  must  also  assign  the  er- 
ror complained  of  or  it  will  not  be  consider^ 
ed.  Carter  v.  Reaves,  167  N.  0. 132,  83  S.  SX 
248. 

[4-6]  The  plaintiff  has  served  a  case  on 
appeal  in  which .  the  exceptions  of  the  dty 
of  Wilmington  were  omitted  and  her  own  in- 
corporated, and  when  the  judge  allowed 
"many,"  not  all,  of  the  exceptions  of  the  de- 
fendant, she  assigns  this  as  error,  contend- 
ing: 

"That,  as  the  defendants  were  not  appealing, 
they  were  not  entitled  to  have  a  record  of  their 
objections  and  exceptions,  noted  upon  the  trial, 
incorporated  in  the  statement  of  case  on  ap- 
peal." 

The  appellant  then  flies  ten  assignments 
of  error,  all  of  them  being  directed  to  rulings 
against  the  plaintiff,  and  not  one  to  an  ex- 
ception taken  by  the  defendant. 

This  is  a  misconception  of  the  status  of 
the  appeal  and  of  the  parties. 

The  verdict  was  in  favor  of  the  plaintiff. 
The  judge  set  it  aside  because  he  had  erred 
against  the  def^idant,  in  the  course  of  the 


For  other  cases  see  same  topic  aad  KBT-NUMBER  In  all  Key-Nambcred  Digests  and  Indexes 


104 


09  SOUTHEASTERN  REPORTER 


(N.a 


trial,  before  the  rerdict.  The  plaintiff  appeal- 
ed, contending  that  there  was  no  error  against 
the  defendant,  and  that  therefore  the  order 
setting  aside  the  verdict  was  erroneous,  and, 
to  sustain  his  exception  to  the  refusal  to 
grant  his  motion  for  judgment  and  to  the  or- 
der setting  aside  the  verdict,  she  must  show 
there  was  no  error  against  the  defendant, 
and  this  cannot  be  done  unless  the  excep- 
tions of  the  defendant  appear  in  the  record. 

Again,  the  plalntilTs  brief  is  devoted  to 
a  discussion  of  the  sufficiency  of  the  evidence 
to  support  the  verdict  for  the  plaintiff,  and 
to  the  exceptions  taken  by  the  plaintiff  on 
the  trial,  and  has  no  reference  to  an  excep- 
tion of  the  defendant,  and  we  might  sustain 
every  contention  made  in  the  brief  of  the  ap- 
pellant, and  still  we  would  be  compelled  to 
affirm  the  Judgment  or  order  of  the  superior 
court,  because  the  brief  does  not  attempt 
to  show  that  no  error  was  committed  against 
the  defendant,  which  is  the  question  involv- 
ed in  the  appeal. 

In  this  condition  of  the  record  and  the 
brief,  and  as  all  of  the  exceptions  taken  by 
the  defendant  are  not  in  the  record,  we  can- 
not say  his  honor  erred  in  setting  aside  the 
verdict  for  errors  committed  in  the  trial,  and 
his  order  thereon  must  be  affirmed. 

When  appeals  of  this  diaracter  are  being 
prepared,  tbB  appellant  should  nmke  his 
statement  of  case  on  appeal,  incorporating 
the  exceptions  of  the  ot^[>osing  party,  and 
should  assign  as  error  the  refusal  of  his 
motion  for  judgment  and  the  order  setting 
aside  the  verdict,  for  that  there  was  no 
error  in  the  rulings  against  said  party  on  the 
trial,  which  rulings  are  as  follows,  and 
then  copy  them. 

Affirmed. 


an  N.  c.  404) 

MORGANTON  MFG.  ft  TRADING  CO.,  Inc., 

V.  FOY-SEAWBLL  LUMBER  00., 

Inc.,  et  al.     (No.  478.) 

(Supreme  Court  of  North  Carolina.     May  7, 

1910.) 

1.  Appeal  and  Bb&ob  <=s>931(3)— Rbvisw— 

PBESTJlfPTIONS. 

In  the  absence  of  special  findings  of  fact,  it 
would  be  presumed  on  appeal  that  the  lower 
ODurt  found  facts  to  support  his  order. 

2.  Tbial  ^=»392(1)— Fzitdings  of  Pact*— Rb- 

QUEST. 

Where  a  specific  fluding  of  fact  is  desired,  a 
request  therefor  should  be  made. 

3.  Attachhent  ^s»36  ~  Grounds  ^  Removal 
OF  Pbopertt. 

Where  defendant  had  promised  to  assign  to 
plaintiff  bill  of  lading  on  its  lumber  manufac- 
tured for  it  by  plaintiff,  and  was,  without  plain- 
tifTs  knowledge  or  consent,  shipping  the  lumber 
out  of  the  state  without  having  assigned  bill  of 


lading,  writ  of  attachment  on  the  lumber  was 
properly  issued  in  plaintiff's  action  for  compen- 
sation for  manufacture  of  the  lumb«r. 

4.  Attachment  ^=»186— Custody  of  Pbopeb- 

TT— Satisfaction  of  Judgment. 

* 

Where  the  court  has  custody  of  property,  it 
win  be  retained  to  await  the  result  of  the  ac- 
tion, and  to  satis^  any  judgment  Uiat  may  be 
recovered. 

5.  Attachment  <=s>195->Salb  of  Pbopbbtt. 

Under  Revisal  1905,  §  784,  sheriff,  upon  re- 
ceiving execution,  is  directed  to  sell  the  property 
previously  attached,  and  is  invested  with  as 
much  power  and  authority  to  act  in  the  premises 
as  if  an  execution  in  the  form  of  a  venditioni 
exponas  had  been  issued  to  him,  speciidly  com- 
manding him  to  sell  the  particular  property. 

6.  Appeal  and  EtatBOB  ^»1022(i9— Review^ 
Rbfbbee's  Findings. 

Findings  of  fact  by  r^eree,  supported  by 
evidence  and  fully  considered  and  approved  by 
the  court,  will  not  be  reviewed  on  appeaL 

7.  Judgment  ^=»653^Res  Judicata  —  Mo- 
tion TO  Vacate  Attachment. 

Decision  of  court  on  motion  to  vacate  at- 
tachment, as  long  as  unreversed,  b  res  judicata. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Webb,  Judge. 

Action  by  Hie  Morganton  Manufacturing  & 
Trading  (Company,  Incorporated,  against  the 
Foy-Seawell  lAimber  CJompany,  Incorporated, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants except  and  appeaL    No  error. 

The  plaintiff  alleged  that  the  defendants 
are  indebted  to  it  in  the  sum  of  f  1,917.10, 
being  the  balance  due  on  an  account  for  man- 
ufacturing the  lumber  of  defendants  at  its 
plant,  and  for  other  services  rendered  in  con- 
nection therewith.  Plaintiff  applied  for  a 
warrant  of  attachment  upon  the  ground,  as 
stated  In  its  affidavit,  that  the  defendant 
Foy-Seawell  Lumber  Company  either  had  as- 
signed, disposed  of,  or  subscribed. its  prop- 
erty, or  was  about  to  do  so,  with  intent  to 
defraud  its  creditors.  A  warrant  of  attach- 
ment was  issued  and  levied  upon  the  property 
of  the  defendant  company  described  in  the 
sheriff's  return  thereon.  Plaintiff  alleged,  tn 
its  affidavit,  that  the  defendant  had  promised 
to  assign  to  it  the  bill  of  lading  for  certain 
lumber,  on  which  plaintiff  had  worked,  before 
the  same  was  Shipped,  and  that  defendant 
had  failed  to  comply  with  its  promise,  but, 
on  the  contrary,  had  shipped  out  the  lumber 
in  a  car  without  plaintiff's  knowledge  or  ccm- 
sent,  and  the  car  containing  the  lumber  was 
proceeding  on  its  journey  to  a  point  without 
the  state  and  the  jurisdiction  of  the  court, 
when  the  warrant  was  levied  upon  the  lumber 
at  an  intermediate  station. 

Defendant  moved  to  vacate  the  attachment, 
for  the  reason  that  the  affidavit  did  not  suffi- 
ciently state  the  grounds  upon  which  i^aln- 


«s3»For  other  caeaa  see  same  topic  and  KBY>NUMBER  in  all  Kcy^-Numbered  Digeata  and  Indazea 


N.  C.)      MORQANTON  MFO.  A,  TRADIN  G  CO.  v.  FOT-SEAWELL  LUMBER  00.       105 


tiff  based  its  belief  that  defendant  was  dis- 
posing of  its  property  with  Intent  to  defraud 
its  creditors.  The  court  refused  to  vacate  the 
atta<dunent,  and  defendant  excepted  and 
appealed,  but  did  not  prosecute  its  appeal, 
and  abandoned  it 

TTie  case  was  referred  to  Mr.  W.  T.  Mor- 
gan, of  Marion,  K.  C,  to  take  and  state  an 
account  of  the  transaction,  as  alleged  In  the 
pleadings,  which  he  did  and  then  made  his 
report  to  the  court  Exceptions  were  filed 
thereto  by  the  defendant  whidi,  upon  being 
heard  by  the  judge,  were  overruled,  and  de- 
fendant excepted.  There  were  six  exceptions, 
and  all  but  the  sixth,  which  was  merely  for- 
mal, and  the  fourth  and  fifth,  which  will  be 
hereinafter  separately  considered,  were  taken 
to  the  referee's  findings  of  fact,  which  upon 
review  were  approved  by  the  judge. 

Judgment  was  rendered  for  the  plaintiff, 
and  the  property  attached  was  (by  consent 
without  prejudice)  ordered  to  be  sold,  and 
ttie  court  then  adjudged  that  it  be  applied  to 
the  payment  of  the  judgment.  Defendant  ex- 
cepted and  appealed. 

Lee  ^  Ford«  of  Asheville,  for  appellants. 
Avery  ft  £2rvin»  of  Morganton,  for  appellee. 

WALKE)R,  J.  (after  stating  the  facts  as 
above).  We  doubt  if  the  judgment  is  a 
final  one,  so  that  an  appeal  will  lie  from  it, 
as  there  were  other  things  to  be  done, 
but  waiving  tliis  question  for  the  present, 
we  will  consider  the  exceptions  so  as  not  to 
prolong  the  litigation. 

[1]  The  referee  found  that  a  valid  attach- 
ment had  been  issued  and  levied  upon  the  de^ 
fendants'.  property,  and  it  is  objected  by  the 
latter  that  this  was  not  a  finding  of  fact  as 
to  the  fraud  in  disposing  of  the  property.  But 
we  regard  this  as  immaterial.  The  judge  cor- 
rectly ruled  that  the  attachment  was  properly 
issued,  and.  In  the  absence  of  any  special 
findings  of  fact  by  him,  we  must  assume  that 
he  found  those  facts  which  would  support 
his  order.  Lumber  Co.  v.  Buhmann,  IW  N. 
C.  385,  75  S.  E.  1008;  Gardiner  v.  May,  172 
N.  0.  192,  89  S.  E.  955 ;  McLeod  v.  Gooch,  162 
N.  O.  122,  78  S.  E.  4 ;  Pharr  v.  Railroad  Co., 
132  N.  C.  423.  44  S.  B.  37. 

[2,  3]  If  the  defendants  desired  a  specific 
finding  of  the  facts,  it  should  have  requested 
it  Lumber  Co.  v.  Buhmann,  supra ;  Gardiner 
V.  May,  supra,  citing  McLeod  v.  Gooch,  supra. 
But  we  need  not  longer  dwell  on  this  matter^ 
as  upon  an  examhiation  of  the  affidavit  we 
are  of  the  opinion  that  it  contains  statements 
from  which  he  could  fUrly  and  reasonably 
find  as  he  evidently  did,  that  the  defendant 
had  not  only  violated  its  plainly  expressed 
agreement  that  it  would  not  remove  the  lum- 
ber without  assigning  the  bill  of  lading  to 
the  plaintiff,  but  that  the  defendant  had  ac- 
tually shipped  its  property  secretly  and  sur- 
reptitiously with  the  intent  to  hinder,  delay, 
and  defeat  its  creditors.    Why  lEftiould  it  have 


shipped,  in  the  manner  it  did,  without  trans- 
ferring the  bill  of  lading  in  direct  breach 
of  its  promise,  and  without  giving  the  plain- 
tiff any  notice  of  what  it  intended  to  do? 
This  was  a  very  suspicious  circumstance,  and 
the  defendant's  entire  conduct  was  calculated 
to  impress  the  judge  with  the  conviction  that 
its  purpose  was  not  an  honest  one,  as  it  had 
attempted,  as  fast  as  it  could  do  so,  to  put 
its  prc^erty  beyond  the  reach  of  the  plaintiff, 
when  it  was  caught  in  the  act  In  passing 
upon  such  questions,  we  are  permitted  some 
latitude  in  finding  the  fact  of  fraud.  There 
was  no  reason  for  such  hasty  and  clandestine 
action  if  the  intent  was  a  fair  and  innocent 
one.  Our  conclusion  that  the  judge  was  right, 
in  any  view,  when  he  refused  to  vacate  the 
attachment,  makes  it  immaterial  to  discuss 
the  exceptions  as  to  the  finding  of  the  referee 
upon  the  same  question.  The  fraudulent  dis- 
position of  its  property  by  defendant,  as  al- 
leged in  the  attachment  proceedings*  was  en- 
tirely collateral  to  the  main  issue  in  the 
case,  which  was  whether  defendant  was  in- 
debted to  the  plaintiff,  and,  if  so,  in  what 
amount  Such  an  attachment  is  intended 
by  the  law  to  place  the  property  in  its  cus- 
tody as  a  security  for  the  payment  of  the 
debt,  if  finaUy  there  is  a  judgment  for  It 
[4,  6]  The  statute  provides  that  "in  case 
judgment  be  entered  for  plaintiff  in  such 
action,  the  sheriff  shall  sctUsfy  the  same  out 
of  the  property  attached  by  him.  If  it  shaU 
be  suffi,cient  for  that  purpose,"  and  then  the 
method  of  doing  so  is  prescribed.  Revisal, 
I  784.  It  has  been  held  that  attachment  is 
simply  a  levy  before  judgment  to  preserve 
and  make  effective  the  ultimate  recovery  of 
the  plaintiff,  and  when  execution  is  issued 
upon  the  judgment  it  is  his  duty  to  sell  the 
attached  property.  Manufacturing  Go.  v. 
Steinmetz,  133  N.  O.  194,  45  B.  E.  552  (by 
aark,  C.  J.),  citing  Gamble  v.  Rhyne,  80  N. 
0.  183.  Where  the  court  has  tiie  custody 
of  property  it  will  be  retained  to  await  the 
result  of  the  action  and  to  satisfy  any  judg- 
ment that  may  be  recovered.  Lemly  v.  Ellis, 
143  N.  C.  200,  55  S.  B.  629.  Under  this  sec- 
tion the  sheriff,  upon  receiying  execution,  -la 
directed  to  sell  the  property  prevlouidy  at- 
tached, and  is  invested  with  as  much  power 
and  authority  to  act  in  the  premises  as  if 
an  execution,  In  the  form  of  a  venditioni 
exponas,  had  been  issued  to  him,  specially 
commanding  him  to  sell  the  particular  prop- 
erty. May  V.  Getty,  140  K.  O.  310,  53  S.  E. 
75.  It  was  not  alleged  that  the  debt  itself 
was  fraudulently  contracted,  and  therefore 
no  issue  of  fraud  was  involved.  The  fraud 
consisted  In  removing  the  property  with  an 
Intent  to  defeat  a  recovery  of  plalntifiTs  claim, 
and  that  was  a  collateral  fact  Mfg.  Co.  v. 
Steinmetz,  supra,  is  directly  in  point  The 
second  headnote  states: 

"Where  ancillary  proceedings  of  attadiment 
are  brought  with  the  main  action,  and  the  at- 
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tachment  is  not  discharged,  it  is  not  error  to 
condemn  the  attached  property  for  sale  to  pay 
the  judgment,  as  the  sheriff  would  be  required 
to  sell  the  same  upon  issuance  of  execution." 

[8]  The  referee  found  that  the  attachment 
was  validly  issued,  and  the  presiding  judge 
affirmed  all  of  his  findings  of  fact  and  conclu- 
sions of  law.  As  to  the  referee's  findings  of 
fact,  there  was  evidence  to  support  them, 
and  they  were  fully  considered  and  approved 
by  the  Judge.  When  this  is  the  case,  we  do 
not  review  them  here.  The  authorities  to 
this  effect  are  numeroua  Battle  v.  Mayo,  102 
N.  O.  413,  9  S.  B.  384;  Lewis  v.  CJovington, 
130  N.  O.  541.  41  S.  E.  677 ;  Moore  v.  West- 
brook,  156  N.  0.  482,  72  S.  E.  842,  Ann.  Gas. 
1913A,  168;  Thompson  v.  Smith,  160  N.  C. 
256,  75  S.  E.  1010;  McCuUers  v.  Cheatham, 
163  N.  C.  61,  79  S.  E.  306;  Montcastle  v. 
Wheeler,  167  N.  O.  258,  83  S.  E  469 ;  Simmons 
V.  Oroom,  167  N.  C.  271,  83  S.  B.  471 ;  CJommla- 
sioners  v.  Abee  Bros.,  175  N.  C.  701,  96  S.  E. 
31.  We  have  examined  the  evidence,  and  find 
that  it  supports  the  referee's  findings  of  fact 

[7]  The  point  was  made  that  the  decision 
on  the  motion  to  vacate  the  attachment  is  res 
Judicata.  Roulhac  v.  Brown,  87  N.  C.  1; 
Pasour  V.  Lineberger,  90  N.  O.  159.  This 
is  true,  so  long  as  the  order  is  unreversed, 
but  it  is  not  material  in  the  view  taken  by 
us  of  the  case.  We  need  not  decide  whether 
another  motion  to  vacate  could  have  been 
made  upon  new  t&cts,  as  no  such  motion  was 
made. 

There  was  no  error  in  the  rulings  and 
judgment  below. 

No  error. 


<177  N.  c.  4m 

ANDBRSON  v.  ANDERSON  et  al.    (No.  475.) 

{Supreme  Court  of  North  Carolina.     May  7, 

1919.) 

1.  Appeal  and  Ebbob  ^=>1050(2)— Review— 
Habicless  Ebbob— Immaterial  Testimony. 

In  wife's  action  to  set  aside  deed  to  husband 
because  not  executed  with  certificate  of  officer 
as  required  by  Revisal  1905,  §  2107,  testimony 
of  the  wife  and  probate  officer  as  to  what  hap>- 
pened  during  the  examination  was  harmless, 
where  there  was  no  evidence  by  'defendants  in 
support  of  their  allegation  that  the  officer  had 
made  the  required  examination  and  found  that 
the  deed  was  not  unreasonable  or  injurious  to 
the  wife  but  had  through  oversight  omitted  to 
insert  finding  in  his  certificate,  since  such  evi- 
dence could  have  been  competent  in  rebuttal 
if  evidence  in  support  of  such  defense  had  been 
introduced. 

2.  Husband  and  Wife  ^=»36— Contbacts— 
Pbobate  of  Agreement— Impbovements 
Upon  Wife's  Land. 

In  wife's  action  against  deceased  husband's 
heirs  to  set  aside  her  deed  to  husband,  where  the 


to  the  husband  a  one-third  interest  in  land  in 
consideration  of  his  building  a  house  on  her 
land,  court  properly  withdrew  issue  of  whether 
such  agreement  existed,  and  question  of  cost  and 
expense  incurred  in  construction  of  house,  where 
there  was  no  allegation  or  proof  that  such  im- 
provements by  husband  were  made  pursuant  to 
written  contract  probated  and  proved  as  requir- 
ed by  Revisal  1905,  $  2107. 

3.  Husband  and  Wife  ^=»141— Ihpbove- 
ments  on  Wife's  Pbopebtt. 

Heirs  at  law  of  deceased  husband  had  no 
claim  against  wife  for  improvements  placed  by 
husband  upon  wife's  property,  in  the  absence  of 
proof  or  allegation  that  he  believed  he  had  title 
to  the  land  upon  which  the  improvements  were 
placed,  or  that  he  placed  the  improvements  on 
the  land  by  mistake  in  the  honest  belief  that  he 
was  improving  his  own  land. 

4.  Husband  and  Wife  <8=»49%(7),  141— Im- 
pbovements  Upon  Wife's  Land— Equita- 
ble Lien— Pbesumptions. 

Husband  has  no  lien  in  equity  for  improve- 
ments placed  upon  wife's  land,  it  being  presum- 
ed that  such  improvements  were  a  gift 

5.  EXECUTOBS  AND  Administbatobs  ^s>43&— 
Actions  —  Necessabt  Pabties  —  Claoc 
Against  Subviving  Wife. 

Deceased  husband's  heirs  at  law  cannot  re- 
cover from  surviving  wife  for  improvements 
placed  upon  her  land  by  the  husband  in  action 
to  which  husband's  administrator  was  not  a 
party,  since  debt  due  husband  for  such  improve- 
ments can  be  recovered  only  by  husband's  ad- 
ministrator. 

6.  Trial  «=»233(1)  —  Iwbtbuction8  — State- 
ment of  Contention. 

A  statement  by  the  court  of  the  contention 
of  one  of  the  parties  held  not  subject  to  excep- 
tion. 

7.  Tbusts  ^=»44(3)— Pabol  Tbust— Husband 
AND  Wife— Deobeb  op  Pboof. 

In  wife's  action  against  deceased  husband's 
heirs  at  law  to  set  aside  her  deed  to  husband, 
where  heirs  claimed  that  wife  had  held  interest 
in  the  property  under  a  parol  trust  for  the  hus- 
band, such  trust  must  be  proved  by  clear  and 
convincing  evidence. 

Appeal  from  Superior  Court,  Davie  County ; 
Long,  Judge. 

Action  by  Annie  E.  Anderson  against  Hen- 
rietta Anderson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     No  error. 

This  was  an  action  for  the  recovery  of  a 
tract  of  land  containing  30%  acres  and  to 
set  aside  a  deed  from  plaintiff  to  her  hus- 
band, Thomas  M.  Anderson,  deceased,  imder 
whom  the  defendants  claim  upon  the  ground 
that  said  deed  was  void  because  not  executed 
with  the  certificate  of  the  officer  as  required 
by  Rev.  §  2107. 

The  def aidants  allege  that  the  privy  ex- 
amination of  the  plaintiff  in  the  deed  to  said 
Thomas  M.  Anderson  wad  duly  taken,  but 


heirs  claimed  that  the  wife  had  agreed  to  convey  j  that  by  mistake  and  oversight  he  omitted  to 
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insert  in  his  certificate  that  the  deed  was  not 
unreasonable  or  injurious  to  her. 

The  defendants  -also  allege  that  at  the  time 
the  deed  was  executed  by  the  plaintiff,  Annie 
E.  Anderson,  to  her  husband,  Thomas  M. 
Anderson,  the  defendant's  ancestor  under 
whom  they  dalm,  the  plaintiff  held  an  un- 
divided two-thirds  in  the  30%-acre  tract  in 
trust  for  Thomas  M.  Anderson,  and  that  the 
other  one^ third  interest  therein  owned  individ- 
ually by  the  plaintiff  had  been  conveyed  to 
her  husband  in  consideration  of  the  contract 
whereby  he  built  a  house  on  her  land,  a 
tract  separate  and  distinct  from  the  land  In 
controversy. 

The  plaintiff  denied  that  there  was  any 
trust  existing  between  herself  and  husband 
relative  to  the  two-thirds  interest  in  the 
land,  or  that  there  was  any  contract  whereby 
she  was  to  execute  a  deed  to  him  for  the 
other  one-third  interest  in  the  land,  in  con- 
sideration of  his  building  a  house  on  a  sep- 
arate tract 

The  Jury  found  with  the  plaintiff  on  these 
contentions.  The  court  rendered  judgment  in 
favor  of  the  plaintiff,  from  which  the  defend- 
ants appealed. 

Jacob  Stewart,  of  Mocksville,  and  Holton, 
&  Holton,  of  Winston-Salem,  for  appellants. 

A.  F.  Grant,  Jr.,  and  E.  U  Galther,  both 
of  Mocksville,  for  appellee^ 

CLARK,  C  J.  [1]  The  defendants  alleged 
in  their  answer  that  the  plaintiff,  not  only 
executed  the  deed  to  her  husband  freely  and 
voluntarily,  her  privy  examination  being  tak- 
en, but  that  the  officer  foimd  that  ttie  same 
was  not  unreasonable  or  injurious  to  her, 
though  by  oversight  and  mistake  he  omitted 
to  insert  that  finding  in  his  certificate  of  pro- 
bate. This  was  denied  by  the  plaintiff.  We 
cannot  sustain  the  exception  that  the  wife 
and  the  probate  officer  were  permitted  to  tes- 
tify as  to  what  happened  at  the  examination. 
This  would  have  been  competent  in  rebuttal 
if  there  liad  been  evidence  by  defendants  in 
support  of  their  allegation,  and,  there  being 
none,  this  evidence  was  immaterial  and 
harmless. 

The  defendants  also  excepted  to  the  with- 
drawal by  the  court  of  the  fourth  issue  as  to 
whether  the  plaintiff  contracted  with  her 
husband  to  convey  him  one^thlrd  interest  in 
the  land  In  consideration  of  building  for  her 
a  house  on  her  own  land,  and  also  the  fifth 
issuer  as  to  the  cost  and  expenses  incurred 
by  said  T.  M.  Anderson  in  building  said 
houses 

[2,  8]  There  was  no  error  in  withdrawing 
these  issues,  because  it  is  not  alleged  in  the 
answer  that  any  improvements  were  made  by 
the  husband  in  pursuance  of  a  written  con- 
tract with  his  wife,  probated  and  approved 


as  required  by  Rev.  §  2107,  and  there  was  no 
evidence  of  such  contract;  and  further  the 
defendants  as  heirs  at  law  of  the  husband 
had  no  claim  against  his  wife  for  improve- 
ments placed  upon  her  land  by  him  for 
there  was  no  proof  or  allegation  that  he  be- 
lieved he  had  title  to  the  land  upon  which 
the  improvements  were  placed,  nor  was  there 
allegation  or  proof  that  he  placed  the  im- 
provements on  his  wife's  land  by  mistake  in 
the  honest  belief  that  he  was  improving  his 
own  land.  Pritchard  v.  Williams,  176  N.  C. 
108,  96  S.  £.  733. 

[4,  6]  The  husband  had  no  lien  in  equity, 
because  the  law  presiunes  that  improvements 
placed  upon  the  wife's  land  by  the  husA>and 
were  a  gift  to  her.  Arrington  v.  Arrington, 
114  N.  C.  119,  19  S.  B.  278;  Kearney  v.  Vann, 
164  N.  0.  316»  70  S.  E.  747,  Ann.  Cas.  1912A, 
1189;  Nelson  v.  Nelson,  176  N.  a  191,  96  S. 
E.'  986.  Moreover,  the  defendants  do  not  al- 
lege that  any  improvements  were  placed  up- 
on the  land  in  controversy  and  there  is  no 
evidence  to  that  effect;  but  all  the  evidence 
showed  that  the  house  was  built  upon  land 
admittedly  the  property  of  the  wife.  Be- 
sides the  administrator  of  T.  M.  Anderson 
was  not  a  party  to  this  action,  and,  if  there 
were  any  debt  due  him  for  such  improve- 
ments, it  could  not  be  recovered  except  by  the 
husband's  administrator. 

[6]  Exception  6  cannot  be  sustained,  for  it 
is  merely  to  a  statement  by  the  court  of  the 
contention  of  the  plaintiff.  Exception  7  is 
because  the  court  instructed  the  Jury  that, 
if  the  husband  paid  off  an  incumbrance  upon 
his  wife's  land,  there  is  a  presumption  in  law 
that  such  payment  of  money  was  a  gift  to 
the  wife.  Arrington  v.  Arrington,  114  N.  C. 
119,  19  S.  E.  278.  The  court  told  the  jury, 
however,  that,  if  there  was  an  agreement  be- 
tween them  -before  marriage,  there  would  be 
no  such  presumption. 

[7]  Exceptions  8  and  9  are  that  the  court 
told  the  jury  that  the  evidence  required  for 
the  establishment  of  the  parol  trust  alleged 
should  be  "clear  and  convincing."  This  rule 
was  so  laid  down  in  Harding  v.  Long,  103  N. 
C.  1,  9  S.  E.  445,  14  Am.  St.  Rep.  775.  It  is 
true  that  as  to  the  third  issue,  whether  T.  M. 
Anderson  paid  the  purchase  money  for  the 
said  two-thirds  interest,  as  alleged  in  the 
answer,  this  could  be  proven  by  the  prep<Hi- 
derance  of  the  testimony,  if  this  were  an  ac- 
tion by  the  administrator  of  the  husband  to 
recover  a  debt,  but  it  was  in  this  action  (to 
which  the  administrator  was  not  a  party)  a 
necessary  part  of  the  allegation  that  the 
wife  held  said  two-thirds  interest  under  a 
parol  trust  for  the  husband,  and  therefore 
the  charge  was  correct  that  this,  as  the  basis 
of  such  parol  trust,  must  be  proven  by  tes- 
timony that  was  "clear  and  convincing." 

No  error. 
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(112  S.  C.  168) 

FRANKS  ▼.  ROSS.     (No.  10191.) 

(Supreme  Court  of  South  Carolina.    April  15, 

1919.) 

Sales  ^=»69— Actions  fob  PuBonASs  Pbice— 
Goods  in  Obdbb. 
In  a  merchant's  action  against  a  landlord 
for  fertilizer  furnished  the  tenant  on  the  land- 
lord's order  which  covered  only  acid  phosphate, 
onmized,  recovery  could  be  had  for  the  phos- 
phate only,  although  the  merchant  had  in  good 
faith  supplied  a  commercial  mixture  of  meal 
and  acid. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;   Frank  B.  Gary,  Judge. 

Action  by  John  A.  Franks  against  W.  G. 
Ross.  Judgment  for  plaintiff,  and  defendant 
appeals.  Modified  and  affirmed,  with  direc- 
tions. 

The  landlord's  order  referred  to  in  the 
opinion  is  as  follows: 

"Mr.  John  A.  Franks:  Please  arrange  for 
Press  Davenport  to  get  enough  add  phosphate 
to  mix  with  cotton  seed  meal,  which  he  can 
swap  seed  for,  to  make  two  or  three  tons  of 
mixture,  or  as  much  less  as  he  wishes,  to  go 
on  our  place  he  works.  I  will  see  it  paid  by 
note,  which  I  will  sign. 

"Yours  truly,  W.  G.  Ross.** 

Featherstone  ft  Knight,  of  Laurens,  for  ap- 
I)ellant 

F.  P.  McGowap,  of  Laurens,  for  respond- 
ent. 

GAGE,  J.  A  merchant  sued  a  landlord  In 
a  magistrate's  court  for  fertilizer  supplied  by 
the  merchant  to  a  tenant  of  the  landlord  on 
the  written  order  of  the  landlord. 

Let  the  order  be  reported. 

The  verdict  in  the  magistrate's  court  was 
for  the  full  sum  sued  for,  and  the  circuit 
court  affirmed  the  judgment. 

We  are  of  the  opinion  that,  at  most,  the 
merchant  was  entitled  to  recover  only  the 
add  which  the  merchant  supplied,  estimated 
to  be  worth  $28.50.  The  appellant's  counsel 
squints  at  so  much  in  the  brief. 

It  is  true  that  the  order  was  only  for  acid 
phosphate,  with  the  suggestion  in  the  order 
that  the  tenant  might  mix  the  acid  with  his 
own  meal,  and  thus  make  his  own  mixture. 

The  tenant  had  no  meal,  and  the  merchant 
supplied,  In  good  faith,  a  commercial  mixture 
one  ingredient  of  which  he  alleges  was  the 
desired  acid. 

The  landlord  got  the  add  mixed,  it  is  true, 
and  the  merchant  alleges  the  tenant  got  al- 
so the  other  ingredients  (meal)  or  its  equiv- 
alent 

The  landlord  now  pleads  non  haec  in  f oedera 
veni.  It  is  true  the  landlord  has  the  right 
to  stand  on  his  contract  and  on  the  letter 
of  it;  but  the  letter  indudes  add  which  the 


landlord  got ;  and  we  are  minded,  under  the 
circumstances  of  the  case,  to  so  read  the  con- 
tract that,  while  the  landlord  gets  his  pound 
of  flesh,  he  may  yet  draw  "no  jot  of  blood.** 
The  judgment  of  the  circuit  court  is  mod- 
ified, with  directions  to  allow  judgment  for 
$28.50,  the  estimated  value  of  the  add. 

GARY,  C.  J.,  and  HYDJRICK  and  FRA- 
SER,  JJ.,  concur. 
WATTS,  J.,  did  not  sit. 


(Ul  8.  C.  616) 
CARSON  et  at.  t.  McCASKILL  et  aL 
(No.  10193.) 

(Supreme  Court  of  South  Carolina.     April  23, 

1919.) 

L  BviDENCK  «=»121(9),  273(4)— Rk8  GiSTiB— 
Declarations  or  (^eantob. 

In  some  circumstances  a  grantor's  dedara- 
tions  may  be  admitted  as  against  interest,  and 
in  some  drcumstances  in  fsYor  of  interest,  as 
part  of  the  res  gests. 

2.  BVIDENOB  ^s>390(l)  —  Pabol  Eyidsnob 
Affecting  Deed—Dxclasations  of  Gran* 

TOB. 

Parol  testimony,  whether  of  dedarationa» 
acts,  or  of  the  res  gestae,  is  inadmissible  to 
vary  the  terms  of  a  written  instrument;  a 
rule  applying  to  parol  testimony  of  dedara- 
tions  of  a  grantor  vaiying  his  deed. 

8. -Evidence  ^=»44d— Pabol  Evidence— Ex- 
planation OF  Ambiguitt. 

When  an  instrument  is  ambiguous,  parol 
testimony  is  admissible  to  remove  the  ambigui- 
ty, but,  except  in  cases  of  fraud,  accident,  or 
mistake,  is  admitted  subject  to  the  limitation 
that  it  must  be  consistent  with  the  instrument, 
and  so  must  not  tend  to  contradict  or  vary  its 
terms. 

4.  Evidence  ^=>4eO(JS),  461(3)— Pabol  Evi- 
dence—Declabation  Vabyinq  Deed  — In- 
tention. 

In  action  for  partition,  declarations  of  a 
defendant,  plaintiffs*  grantor,  whose  deed  by  its 
terms  conveyed  all  his  interest  in  the  home  tract 
of  his  father,  that  he  intended  to  convey  all 
his  interest  in  his  father's  estate,  a  different 
thing,  held  inadmissible,  though  parol  testi- 
mony was  admissible  to  show  what  land  was  in- 
cluded in  his  father's  hon^e  tract,  and  also  all 
circumstances  surrounding  the  parties. 

5.  Evidence  ^=>461(3)  —  Deeds  —  Inisn- 
noN— Dbscbiption  of  Pbopebtt. 

In  an  action  to  partition  land  conveyed  by 
a  defendant  to  plaintiffs,  deed  executed  subse- 
quoitly  by  the  defendant  to  a  bank  KM  ad- 
missible as  tending  to  show  what  the  defendant 
had  intended  to  convey  previously  to  plaintiffs. 

Appeal  from  Common  Pleas  Circuit  Ck>iirt 
of  Kershaw  County;    M.  L.  Smith,  Judge. 
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Action  by  J.  M.  Carson  and  others  against 
Mary  B.  McCasklU,  the  Bank  of  Bethune, 
and  another.  From  judgment  for  defendant 
Bank,  plaintiffs  appeal.    Affirmed. 

E.  D.  Blakeney,  of  Kershaw,  and  Kirkland 
&  Kirkland,  of  Camden,  for  appellants. 

Tatmn  &  Jennings,  of  Bishopville,  for  re- 
spondents. 

« 

HYDRICK,  J.  This  action  was  brought 
for  the  partition  of  a  tract  of  land  between 
plaintiffs  and  the  McOasklU  defendants.  The 
defendant  Bank  of  Bethune  was  made  a 
party,  on  the  ground  that  it  was  in  posses- 
sion of  a  part  of  the  tract,  claiming  some  in- 
terest therein,  ^e  bank  set  up  title  in  sever- 
alty to  a  part  of  the  tract  The  issues  be- 
tween all  the  parties  were  settled,  except 
those  between  plaintiffs  and  the  bank,  both  of 
whom  claim  under  deed  from  K.  D.  McCaskill. 
On  November  17,  1914,  he  conveyed  to  plain- 
tiffs his  interest  in  a  tract  described  as 
follows : 


4« 


'All  my  Interest  in  tract  No.  1,  containing 
006  acres,  more  or  less,  bounded  north  by  lands 
of  J.  T.  Hough  and  J.  M.  Carson,  south  by 
lands  of'  the  estate  of  Kenneth  McCaskill,  de- 
ceased, east  by  lands  of  J.  T.  Hough,  west  by 
lands  of  S.  C.  and  A.  A.  West  and  others.  The 
above-described  tract  comprises  all  my  interest 
m  the  home  tract  of  my  deceased  father,  John 
Daniel  McCaskflL'* 

Six  days  thereafter,  on  November  23,  1914, 
he  conveyed  to  the  bank  his  interest  in  a 
tract  described  as  follows: 

"All  my  interest  in  300  acres,  more  or  less, 
known  as  the  old  Kenneth  McCaskill  place, 
bounded  north  by  the  home  place  formerly  of 
J.  D.  McCaskill,  deceased,  east  by  lands  for- 
merly of  R.  M.  Cooper,  south  by  Mrs.  N.  K. 
Price  and  Wire  Road,  and  west  by  Mrs.  Mc- 
Neely  and  lands  formerly  of  B.  J.  Campbell." 

The  contest  between  plaintiffs  and  the  bank 
grew  out  of  the  ambiguity  in  the  description 
of  the  southern  boundary  of  the  land  covered 
by  plaintiffs'  deed,  and  the  meaning  of  the 
words,  "the  home  tract  of  my  deceased  fa- 
ther." 

A  brief  statement  of  facts  will  show  how 
these  ambiguities  arose.  Kenneth  McCaskill, 
who  was  the  grantor's  grandfather,  had  a 
large  body  of  land  and  nine  children,  among 
them  a  son  named  John,  who  was  grantor's 
father.  In  1878  Kenneth  conveyed  to  John, 
by  way  of  advancement,  a  tract  of  500  acres 
which  was  cut  off  the  northern  end  of  his 
tract  John  lived  on  that  tract  until  he  died, 
and  it  is  admittedly  covered  by  the  descrip- 
tion in  plaintiffs'  deed.  Kenneth  died  in 
1878,  and  the  remainder  of  his  land  was  di- 
vided! into  eight  tracts  for  division  amongst 
his  other  heirs,  John  taking  no  part,  as  he 
had  been  fully  advanced.  In  this  division  a 
tract  of  300  acres  lying  adjacent  to  and  south 
of  John's  tract  fell'  to  Allen*  who  died  some 


years  afterwards,  and  in  1902  John  acquired 
title  thereto  firom  Allen's  heirs.  This  is  the 
land  in  dispute.  The  tract  immediately  south 
of  Allen's  fell  to  another  of  Kenneth's  heirs, 
and,  at  date  of  plaintiffs'  deed,  was  owned  by 
Mrs.  Nannie  K.  Price.  John  died  in  1907, 
leaving  four  heirs,  the  defendants  Mary  and 
Christine,  Mrs.  Nannie  K.  Price,  and  K.  D. 
McChskill,  the  grantor  of  plaintiffs  and  the 
bank.  Mrs.  Price  conveyed  her  interest  in 
her  father's  estate  to  her  brother,  K.  D.  Mc- 
Caskill; so  that  at  date  of  his  deeds  to  plain- 
tiffs and  the  bank  he  owned  a  half  interest 
in  the  estate  of  his  father — one-fourth  by  in- 
heritance and  one-fourth  by  purchase. 

From  this  statement  it  appears  that  the 
description  of  the  southern  boundary  in 
plaintiffs'  deed  as  "lands  of  the  estate  of 
Kenneth  McCaskill"  is  misleading,  because 
at  that  date  neither  the  lands  south  of  the 
600-acre  tract. (which  had  been  conveyed  to 
John  by  Kenneth)  nor  those  south  of  the  300- 
acre  tract  (which  John  had  acquired  from 
Allen's  heirs)  were  lands  of  the  estate  of 
Kenneth,  though  both  had  formerly  been  such. 
But  at  that  time  the  lands  south  of  the  500- 
acre  tract  were  lands  of  the  estate  of  John, 
and  had  been  lands  of  the  estate  of  Allen 
after  they  had  been  lands  of  the  estate  of 
Kenneth;  and  the  lands  south  of  the  300- 
acre  tract  were  lands  of  Mrs.  Nannie  K. 
Price,  though  these,  too,  had  formerly  been 
lands  of  the  estate  of  Kenneth. 

It  appears  also  that  the  use  of  the  words 
"the  home  tract  of  my  deceased  f^thcsr" 
raised  another  ambiguity,  since  they  may  be 
interpreted  as  intending  to  refer  to  the  orig- 
inal home  tract  of  500  acres,  or  to  the  home 
tract  as  increased  by  the  addition  of  the  300- 
acre  tract  acquired  from  Allen's  heirs. 

Plaintiffs  contended  that  the  call  for  "lands 
of  the  estate  of  Kenneth  McCaskill"  as  the 
boundary  of  the  tract  described  in  their  deed 
covered  the  300-acre  tract,  as  that  call  was  as 
well  satisfied  by  referring  it  to  the  lands  of 
Mrs.  Price,  which  had  formerly  been  lands 
of  the  estate  of  Kenneth  McCaskill,  as  to  the 
300-acre  tract,  which  also  had  formerly  been 
lands  of  that  estate,  and  that  the  words  "the 
home  tract  of  my  deceased  father"  included 
the  3(X>-acre  tract,  because  that  tract  had  been 
added  to  the  original  home  tract  and  was  a 
part  of  it  at  the  death  of  his  father,  even 
though  it  had  been  acquired  only  five  years 
before  his  death. 

Although  their  grantor  was  present  at  the 
trial,  plaintiffs  sought  to  establish  his  inten- 
tion to  convey  to  them  the  300-acre  tract  by 
proving  his  acts  and  declarations  before  and 
at  the  time  of  the  execution  of  their  deed. 
One  of  them,  Mr.  Ingram,  testified  in  sub- 
stance as  follows : 

"Before  deed  was  made,  McCaskill  went  over 
the  land  with  me  and  pointed  out  to  me  the 
land  now  claimed  by  the  bank  as  a  part  of  what 
he  was  conveying  to  us.     I  bought  everything 
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from  him,  except  his  interest  in  Kenneth  Me- 
Caskiirs  home  place.  That  did  not*  join  the 
land  we  bought.  In  the  office  of  Blakeney  .& 
Williams  [the  attorneys  in  whose  office  the  deed 
was  prepared  and  executed],  he  stated  that  he 
was  selling  his  entire  interest  in  his  father's 
estate." 

On  cross-examination  he  said: 

"It  was  the  understanding  that  I  was  buying 
only  the  interest  in  his  home  place.  I  notice 
the  deed  only  called  for  the  home  tract.  I  sup- 
pose it  got  in  there  by  error.  Something  must 
have  been  said  about  it  somewhere  for  the  home 
tract  to  have  gotten  in  the  deed.  He  showed 
where  his  father's  old  home  was.*' 

Mr.  Carson,  another  of  the  plaintiffs;  testi- 
fied: 

"Ingram  told  me,  in  the  presence  of  McCas- 
kill,  he  had  bought  all  the  land  that  McOas- 
kill  had  inherited  from  his  father,  and  every- 
thing, except  one-fourth  interest  in  his  grand- 
father's estate,  which  was  a  mile  or  two  away 
from  this  tract.  We  then  asked  Mr.  WUliams 
to  draw  the  deed,  and  gave  about  the  same  de- 
scription as  I  have  just  given.  He  stated  there 
that  he  was  conveying  the  entire  interest  that 
he  inherited  from  his  father.  He  stated  that 
the  home  tract  in  the  deed  there  was  what  he 
inherited  from  his  father.  We  knew  nothing 
about  the  home  tract  of  40  years  ago,  but  the 
home  tract  of  his  father  at  his  death.  We  un- 
derstood it  was  what  his  father  had  at  his 
death.*' 

Mr.  Williams,  the  attorney  who  prepared 
the  deed,  testified : 

"Ingram  told  McGaskiU  he  wanted  him  to 
convey  all  the  land  pointed  out  the  day  before. 
I  drew  the  deed  with  boundaries  that  McCaskill 
and  Ingram  agreed  on  as  being  the  correct 
boimdaries  of  the  land  pointed  out  the  day  be- 
fore. McCaskill  stated  that  he  conveyed  all  the 
property  he  then  owned,  that  he  got  from  the 
estate  of  his  fadier,  except  his  interest  in  the 
home  place  of  Kenneth  McCaskill.  He  further 
stated  that  the  property  conveyed  covered  part 
of  the  estate  of  Kenneth  McCaskill  which  he 
derived  through  his  father,  but  this  was  sepa- 
rate from  the  home  tract  of  Kenneth  McCaskill, 
which  did  not  touch  the  land  conveyed.  The 
boundaries  in  the  deed  were  given  to  me  as 
including  all  that  land;  it  being  understood 
that  any  land  inherited  by  him  through  his  fa- 
ther which  his  father  might  have  gotten  from 
his  father  [Kenneth  McCaskill]  was  included." 

Mr.  Blakeney,  the  other  member  of  the 
firm,  testified : 

"McCaskill  stated  that  he  was  conveying  all 
of  his  interest  in  the  lands  of  his  father,  and 
that  he  had  pointed  out  the  lines  to  Mr.  In- 
gram the  day  before." 

Several  witnesses  testified  for  the  bank 
that  the  tract  of  500  acres  conveyed  by  Ken- 
neth to  John,  on  which  John  lived  and  died, 
was  known  as  his  home  tract,  and  the  lands 
south  of  that  tract  were  known  as  lands  of 
the  estate  of  Kenneth  McCaskill ;    and  there 


was  no  testimony  to  the  contrary,  except  an 
Inference  that  might  be  drawn  from  the  testi- 
mony of  Mr.  Ingram  that  the  300-acre  tract 
was  pointed  out  to  him  by  McCaskill  as  part 
of  the  home  tract,  and  from  the  testimony  of 
Mr.  Carson  that  plaintiffs  bought  with  refer- 
ence to  the  home  tract  at  the  death  of  John, 
and  not  the  home  tract  of  20  or  40  years  be- 
fore. But  neither  of  these  witnesses,  nor  any 
other,  testified  that  any  member  of  the  fam- 
ily, or  any  one  In  the  community,  ever  spoke 
or  thought  of  the  300-acre  tract  as  a  part  of 
John's  home  tract.  On  the  contrary,  the  tes- 
timony Is  undisputed  that  the  300-acre  tract 
was  generally  known  and  referred  to  as  "land 
of  the  estate  of  Kenneth  McCaskill,"  though 
it  had  been  many  years  since  It  had  been  a 
part  of  that  estate. 

Mr.  Bethune,  the  president  of  the  bank, 
testified  that  he  knew  of  the  deed  to  plain- 
tiffs, and  investigated  to  ascertain  what  lands 
It  Included;  that  he  saw  a  copy  of  their 
deed,  and,  from  the  description  there  given, 
was  satisfied  that  It  did  not  cover  the  300- 
acre  tract,  because  that  was  not  a  part  of  the 
home  tract;  that  he  knew  the  limits  of  the 
home  tract,  having  surveyed  It,  when  It  was 
conveyed  to  John  by  Kenneth,  and  that  he 
knew  also  the  limits  of  the  estate  lands  of 
Kenneth,  as  he  had  surveyed  those  lands  for 
division  among  Kenneth's  heirs;  that  he 
practiced  surveying  for  35  or  40  years  before 
he  became  a  banker. 

Mr.  Yarborough,  the  vice  president  of  the 
bank,  testified  that  he  went  to  Mr.  Carson, 
one  of  the  plaintiffs,  and  asked  him  what 
lands  they  had  bought  from  McCaskill,  and 
he  replied  that  they  had  bought  his  Interest 
in  the  Bay  tract,  the  Campbell  tract,  and  the 
home  tract;  that,  relying  upon  that  informa- 
tion, as  well  as  the  description  In  the  deed, 
and  what  McCaskill  told  them,  the  bank 
bought  his  Interest  In  the  300-acre  tract 

It  appeared  that  the  300-acre  tract  Is 
bounded  on  the  east  by  lands  formerly  of 
Cooper,  now  owned  by  Ingram  and  Lancy, 
and  that  J.  T.  Hough,  whose  lands  are  given 
as  the  eastern  boundary  of  the  tract  describ- 
ed In  plaintiffs'  deed,  owns  no  land  east  of 
the  300-acre  tract;  also  that  the  western 
boundary  of  the  300-acre  tract  is  lands  of 
McNeely  and  lands  formerly  of  Campbell; 
and  that  these  lands  do  not  lie  west  of  the 
tract  described  In  plaintiffs'  deed. 

Mr.  Carson  testified  in  reply  that  he  told 
Mr.  Yarborough  that  plaintiffs  had  bought 
all  the  land  McCaskill  had,  except  his  Inter- 
est In  his  grandfather's  estate,  but  that  he 
would  not  dispute  what  Mr.  Yarborough  had 
said  as  to  the  conversation,  because  what  he 
(Carson)  said  meant  about  the  same  thing. 

Upon  this  testimony,  except  the  declara- 
tions of  McCaskill,  which  were  excluded  as 
hearsay,  the  court  found  for  the  bank,  and 
gave  judgment  accordingly.  Plaintiffs  assign 
error  In  the  exclusion  of  his  declarations  as 
hearsay,  and  contend  th'at  they  were  compe- 
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tent,  because  they  were  a  part  of  the  res 
gestie. 

[1]  The  declarations  were  properly  exclud- 
ed for  the  reason  given,  and  also  because 
they  tended  to  vary  the  deed.  In  some  cir- 
cumstances a  grantor's  declarations  may  be 
admitted  as  against  interest,  and  in  some 
drcnmstances  in  fayor  of  it,  as  part  of  the 
res  gestie. 

[2,  3]  But  a  paramount  rule  is  that  parol 
testimony,  whether  of  declarations,  acts,  or 
of  the  res  gestae,  is  inadmissible  to  vary  the 
terms  of  a  written  instrument  When  an  in- 
stroment  is  ambiguous,  parol  testimony  is 
admissible  to  remove  the  ambiguity;  but, 
except  in  cases  of  fraud,  accident,  or  mistake, 
it  is  always  admitted  for  that  purpose,  sub- 
ject to  the  limitation  that  it  must  be  consist- 
ent with  the  instrument,  and  therefore  that 
It  must  not  tend  to  contradict  or  vary  its 
terms.  South  Carolina  Society  y.  Johnson, 
1  McCord,  41,  10  Am.  Dec.  644;  Falconer  v. 
Garrison,  1  McOord,  209;  Milling  r.  Crank- 
field,  1  McCord,  258;  Barkley  v.  Barkley,  3 
McCord,  269;  Railway  v.  Seigler,  24  S.  C. 
124,  129 ;  Jones  v.  Quattlebaum,  31  S.  C.  606, 
9S.  B.  962;    10  B.  C.  L.  1075,  1076. 

[4]  Examination  of  the  excluded  declara- 
tions which  we  have  set  out  for  the  purpose 
of  elucidating  the  ground  of  our  decision 
shows  that  their  purport  is,  not'  merely  to 
explain  or  remove  the  ambiguities  tn  the 
deed,  but  to  make  it  speak  a  different  lan- 
guage; in  other  words,  to  vary  its  terms. 
By  the  terms  of  the  deed,  the  grantor  con- 
veyed all  his  interest  in  the  home  tract  of 
his  father.  By  his  declarations  offered  he 
intended  to  convey  all  his  interest  in  his  fa- 
ther's estate,  which  is  a  very  different  thing 
from  what  he  said  in  the  deed.  Again,  by  the 
testimony  of  some  of  the  witnesses,  he  in- 
tended to  convey  all  the  interest  whldi  he 
inherited  from  his  father,  and  that  is  still  a 
different  thing.  That  would  not  have  in- 
cluded the  Interest  which  he  purchased  from 
his  sister.  All  of  which  shows  the  danger  of 
departing  from  the  rule  that  you  cannot  vary 
by  parol  what  the  parties  have  solemnly  put 
down  in  writing. 

Under  the  rule  and  in  harmony  with  it, 
parol  testimony  was  admissible  to  show  what 
land  was  included  in  the  home  tract  of  gran- 
tor's father,  and  also  to  show  all  the  facts 
and  circumstances  surrounding  the  parties, 
so  that  the  court  might  read  the  description 
In  the  light  of  the  circumstances,  and  deter- 
mine what  was  meant  by  ''lands  of  the  estate 
of  Kenneth  McCaskill,"  and  locate  the  south- 
em  boundary  intended.  Ail  the  competent 
testimony  that  was  offered  upon  either  of 
these  points  was  admitted  and  considered; 
and  the  court,  in  a  very  elaborate  and  well- 
reasoned  opinion,  reached  the  conclusion  that 
the  home  tract  did  not  include  the  300-acre 


tract,  and  therefore  plaintiffs'  deed  did  not 
include  the  land  claimed  by  the  bank. 

[5]  The  only  other  assignment  of  error  that 
has  not  been  disposed  of  is  that  the  court 
considered  the  deed  from  McCasklll  to  the 
bank  as  a  declaration  of  McCaskill's  inten- 
tion. In  this  appellants  are  in  error.  The 
court  expressly  stated  that  it  considered  the 
deed  only  as  an  act  of  McCasklll,  which  tend- 
ed to  show  what  he  intended  to  convey  to 
plaintiffs.  In  so  doing  there  was  no  error. 
The  court  had  held,  with  plaintiffs,  that  Mc- 
Caskill's acts  in  pointing  out  the  land  to  be 
conveyed,  the  boundaries,  and  the  home  tract 
were  competent,  and  excluded  only  the  evi- 
dence of  his  declarations.  Suppose  he  had 
remained  in  possession  of  the  300-acre  tract, 
and  had  refused  to  surrender  it  on  demand 
of  plaintiffs;  would  not  that  act  have  been 
admissible  for  what  it  was  worth  to  show 
his  intention?  If  so,  then  why  not  his  act  in 
conveying  to  another  and  putting  him  in  pos- 
session? 

Judgment  affirmed. 

FRASER  and  CAGE,  JJ.,  concur. 
GARY,  C.  J.,  and  WATTS,  J^  did  not  sit 


(112  S.  C.  71) 
FURMAN  et  al.  v.  A.  O.  TUXBURY  LAND 
&  TIMBER  CO.    (No.  10192.) 

(Supreme  Court  of  South  Carolina*    April  22, 

1919.) 

1.  Action  ^s»d8(l)  —  Damages  in  CxnniiQ 
Timber  —  Sepabatb  Causes  of  Action  — 
— Neqlioencs  and  Willful  Wbono. 

Where  a  purchaser  of  timber  damaged  the 
land  and  trees  not  sold  while  cutting  timber, 
by  willful  and  reckless  disregard  of  the  vendor's 
I  rights,  only  one  cause  of  action  arose,  and  not 
a  distinct  cause  of  action  for  actual  damages 
from  negligence  and  another  distinct  cause  of 
action  for  punitiye  damages  for  willful  iuTasioo 
of  plaintiffs'  rights. 

2.  Pleading  ^=»49— Statement  of  Cause  of 
Action— SuFFiciEN  or. 

While  Code  Civ.  Proc.  1912,  |  192,  requires 
plaintiff  to  state  facts  c<Mistituting  his  cause 
of  action  and  demand  the  relief  to  which  he 
supposes  himself  entitled,  he  is  not  required  to 
characterize  the  facts  stated,  or  to  give  his 
cause  of  action  a  name ;  that  being  the  province 
of  the  court. 

3.  Negligence  ^=»119(5)—Pleading-— Issues 
—Negligent  and  Willful  Tobts. 

Where  plaintiff  alleges  and  proves  a  willful 
tort,  he  may  recover  actual  and  tpunitive  dam- 
ages, and  where  he  alleges  a  willful  tort  he  may, 
under  that  allegation,  prove  a  negligent  tort 
growing  out  of  facts  alleged,  and  recover  actu- 
al damages  therefor,  without  having  specifical- 
ly alleged  that  he  was  also  negligently  injured. 
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4.  Daicagbs  «=»157(5)— -Pleading— Bxempla- 
bt  dakage& 

An  allegation  of  facts  showing  negligence 
only,  or  a  characterisation  of  the  facts  alleged 
as  being  negligent  only,  will  not  warrant  the  re- 
covery of  any  other  than  actual  or  compensa- 
tory damages. 

6.  Logs  and  Logging  «=»3(7)— Convey ancb 
OP  Standing  Timbeb— OoNfirrBUCTiow  of 
Oontbact— "CJonvenient." 

Under  a  contract  whereby  plaintiff  sold  de- 
fendant all  pine  timber  of  10  inches  growing 
on  his  land,  with  the  right  to  do  any  and  all 
other  things  necessary  or  "convenient"  for  the 
cutting,  handling,  hauling,  and  removing  of  the 
timber,  defendant  was  given  no  arbitrary  or  un- 
reasonable right,  but  only  the  right  to  use  such 
means  as  might  be  reasonably  convenient,  suit- 
able, or  reasonably  adapted  to  the  end  in  view, 
having  reasonable  regard  to  plaintifiTs  rights. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ck)n- 
venient.] 

6.  TbIAL     ^S»194(15)— iNSTBUCnONS-^^HABG- 

ING  ON  Facts. 
In  an  action  for  damages  sustained  through 
defendant's  negligence  while  cutting  and  remov- 
ing timber  from  plaintiffs'  land,  an  instruction, 
"If  you  find  that  the  trespass  on  this  property 
was  in  a  high-handed"  manner,  plaintiffs  were 
entitled  to  punitive  dapiages  held  not  erroneous 
as  charging  upon  the  facts. 

7.  Logs  and  Logging  ^=»3(7)— Contbacts  to 
Sell  Standing  TncBEB^^-OoNaTBUonoN. 

Where  a  contract  provided  for  the  sale  and 
logging  of  pine  timber  under  10  inches  at  the 
time  of  cutting,  the  purchaser  would  not  be  re- 
lieved of  liability  for  injuries  to  smaller  trees 
on  the  theory  that  they  would  attain  a  diameter 
of  10  inches  before  the  expiration  of  the  con- 
tract. 

8.  Appeal  and  Ebbob  ^s»819  —  Suspension 
OP  Appeal—Gbounds. 

Where  judgment  in  a  suit  for  damages  to 
plaintiffs'  land  by  the  acts  of  defendant  in  cut- 
ting timber  sold  was  recovered  by  two  plaintiffs, 
the  fact  that  one  of  them  had  been  absent,  un- 
heard of  for  more  than  seven  years,  did  not 
justify  the  suspension  of  an  appeal  pending  a 
determination  of  a  suit  to  set  aside  the  judg- 
ment. 

Appeal  from  Oommon  Pleas  Gircait  Court 
of  Charleston  County;  James  B.  Penrifoy, 
Judge. 

Action  by  Boliver  B.  Furman  and  another 
against  the  A.  C.  Tuxbury  Land  &  Timber 
Company,  a  corporation.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Afiirmed. 

Miller  ft  Miller  and  J.  P.  K.  Bryan,  all  of 
Charleston,  for  appellant. 

Mc^Illlan  &  Heyward  and  Flcken  &  Brck- 
mann,  all  of  Charleston,  for  respondents. 

HYDRICK,  J.  Defendant  appeals  from 
judgment  on  verdict  for  plaintiffs  for  f  16,000 


damages  done  to  plaintiffs*  lands  and  the  re- 
served timber  thereon  by  defendant  in  cut- 
ting and  removing  therefrom  certain  timber 
which  defendant  had  acquired  the  right  to 
cut  and  remove  under  conveyances  from 
plaintiffs. 

In  1002,  plaintiffs  conveyed  to  another  all 
the  pine  timber  of  ten  inches  (stump  di* 
ameter)  and  upwards,  at  the  time  of  cutting, 
on  several  tracts  of  their  lands  aggregating 
more  than  7,000  acres.  The  deed  contains 
the  privileges  and  easements  usually  found 
in  such  grants,  and,  among  th«n,  the  right 
"to  do  any  and  all  other  things  that  may  be 
necessary  or  convenient  for  the  cutting,  hand- 
ling, hauling  and  removing  of  the  timber."  In 
1910,  plaintiffs  extended  the  time  for  cutting 
until  April  20,  1930.  Having  acquired  these 
rights,  defendant  cut  the  timber  in  1913. 

There  was  on  the  lands  a  valuable  growth 
of  small  pines,  under  the  size  sold,  and  tim- 
ber of  various  other  kinds,  which  was  re- 
served. Plaintiffs  alleged  that,  over  their 
protests,  defendants  used  steam  skldders  in 
removing  Its  timber,  and  thereby  damaged 
and  destroyed  the  young  pines  and  other  re- 
served timber  and  imdergrowth  so  that  their 
lands  were  practically  denuded  and  greatly 
damaged,  and  that,  in  so  conducting  Its  oper- 
ations, defendant  acted  willfully  and  In  reck- 
less disregard  of  their  rights. 

Defendant  denied  the  cutting  or  destroying 
of  any  timber  that  It  did  not  haye  the  right 
to  cut  or  destroy  under  Its  license,  and  de- 
nied all  allegations  of  wrongdoing,  but  ad- 
mitted and  justified  the  use  of  skldders, 
under  the  terms  of  the  grant,  on  the  ground 
that  It  was  a  convenient  method  of  handling 
and  removing  the  timber.  At  the  trial,  de- 
fendant proved  that  the  use  of  skldders  was 
a  convenient  method  of  handling  and  remov- 
ing the  timber,  which  was  not  controverted. 

Appellant  complains  because  the  court  In- 
structed the  Jury  that  It  was  bound  to  exer- 
cise Its  rights  In  a  reasonably  careful  way, 
with  due  regard  to  plaintiffs'  rights,  the  er- 
ror assigned  being  that  the  court  thereby 
brought  Into  the  case  the  Issue  of  defend- 
ant's negligence,  and  allowed  the  jury  to 
give  damages  therefor,  when  there  was  no 
allegation  of  negligence. 

[1]  Appellant  contends  that  the  acts  com- 
plained of  gave  rise  to  two  causes  of  action, 
one  for  actual  damages,  arising  from  negli- 
gence, and  one  from  punitive  damages  for  the 
alleged  willful  Invasion  of  plaintiffs'  rights ; 
that  this  action  was  brought  upon  the  cause 
of  action  for  willfully  invading  plaintiffs* 
rights,  and  therefore  It  was  error  to  allow 
a  recovery  upon  the  cause  of  action  for 
negligence. 

It  must  be  conceded  that  defendant  Is  sus- 
tained In  this  contention  by  the  decision  of 
this  court  in  Proctor  v.  Railway,  CI  S.  C.  170, 
39  S.  EX  361,  and  In  other  cases  that  have 
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followed  that  decLsion.  In  that  case,  tlie 
plaintiff  was  a  passenger,  and  was  wrongfully 
ejected  from  the  train.  He  sued  the  railway 
company  for  damages,  and  alleged  that  his 
eJecUon  was  willful.  This  court  held  that 
the  trial  court  erred  in  Instructing  the  jury 
that  they  might  include  in  their  verdict  dam- 
ages arising  from  negligence.  The  decision 
was  rested  upon  the  ground  that  the  wrong- 
ful ejection  gave  rise  to  two  separate  and 
distinct  causes  of  action,  one  for  compensa- 
tory damages,  arising  from  negligence,  and 
the  other  for  punitiye  damages,  for  the  willful 
Invasion  of  plaintiff's  right,  and  that,  as 
negligence  was  not  alleged,  there  could  be  no 
recovery  on  that  cause  of  action. 

With  the  utmost  respect  for  the  opinion  of 
the  very  able  and  learned  justice  who  wrote 
for  the  court  in  that  case,  we  venture  to 
think  that  we  can  show  that  the  decision 
was  wrong  and  ought  to  be  overruled.  In 
fact,  when  followed  to  its  logical  conclusion, 
it  led  to  such  inconvenient,  if  not  unjust, 
consequences  in  the  practical  administration 
of  justice  that  it  has  already  been  overruled 
in  effect,  though  not  in  so  many  words. 

The  case  was  remanded  for  a  new  trial, 
and  plaintiff  moved  to  be  allowed  to  amend 
his  complaint,  so  as  to  allege  negligence. 
The  motion  was  refused,  on  the  ground  that 
he  would  thereby  be  allowed  to  change  sub- 
stantially his  cause  of  action,  or  to  add  a 
new,  separate,  and  distinct  cause  of  action, 
which  could  not  be  done  by  way  of  amend- 
ment And  that  decision  was  affirmed  by 
this  court  Proctor  v.  RaUway,  64  S.  G.  491, 
42  S.  E.  427.  But  that  decision  has  been 
overruled,  in  effect  in  Taylor  v.  Railroad 
Ck).,  81  S.  0.  574, 62  S.  B.  1113,  and  in  several 
other  cases  that  have  followed  the  decision  in 
Taylor's  Case. 

Again,  if  in  such  cases  there  are  two  caus- 
es of  action,  the  plaintiff  is  not  required  to 
sue  upon  both  at  the  same  time,  or  in  the 
same  complaint  Under  the  provisions  of  the 
Code,  he  may  do  so;  but  there  is  no  law  com- 
pelling him  to  do  so.  It  follows  that  he 
could  bring  one  action,  charging  negligence 
only,  and  recover  his  actual  damage.  He 
could  then  bring  another  action,  alleging 
that  he  was  willfully  injured,  and  recover 
punitive  damages;  and,  if  he  should  fail 
in  the  first,  the  judgment  would  not  bar  the 
second.  Upon  the  reasoning  of  Proctor's 
Case,  that  is  precisely  what  has  been  at- 
tempted in  at  least  two  cases  that  have  found 
their  way  to  this  court,  to  wit,  Greer  v.  Tele- 
graph Co.,  105  S.  C.  147,  89  S.  E.  782,  and 
Horton  v.  Pullman  Co.,  96  S.  E.  289.  In  both 
these  cases,  we  held  that  the  second  action 
could  not  be  maintained,  on  the  ground  that 
a  single  cause  of  action  cannot  be  split  into 
several  actions.  In  effect,  these  decisions 
overruled  Proctor's  Case. 

The  error  in  that  decision  was  in  confus- 
ing the  cause  of  action  with  the  nature  of 
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the  damages  which  the  law  imposed  upon 
the  defendant  as  a  consequence  of  its  in- 
vasion of  the  plaintiff's  right.  In  Emory  v. 
Hazard  Powder  Co.,  22  S.  C.  476,  53  Am.  Rep. 
730,  this  court  adopted  Pomeroy's  definition 
of  the  term  ''cause  of  action,"  to  wit,  that  it 
lEf  a  primiiry  right,  invaded  without  legal 
justification  or  excuse.  Pom.  Rem.  452  et  seq. 
Let  us  apply  that  definition  to  the  facts  of 
Proctor's  Case.  His  right  was  to  be  carried. 
The  defendant  invaded  that  right  by  eject- 
ing him  from  the  train,  without  legal  justi- 
fication or  excuse.  The  two  things  com- 
bined the  right,  and  its  invasion  completed 
his  cause  of  action.  The  damages  which  the 
law  imposed  upon  the  defendant  as  a  con- 
sequence of  its  invasion  of  his  right  was  the 
relief  which  it  gave  him  for  the  wrong  done 
him.  The  nature  or  kind  of  damages  which 
the  law  allowed  him  to  recover  depended  up- 
on the  manner  in  which  his  right  was  in- 
vaded, which  is  the  same  as  to  say,  the  na- 
ture of  the  relief  allowed  him  depended  upon 
the  manner  in  which  his  right  was  invaded. 
By  the  manner  in  which  his  right  was  in- 
vaded, we  mean  the  mental  attitude  of  de- 
fendant in  doing  the  wrong;  if  negligently, 
the  relief  was  compensatory  damages;  if 
willfully,  the  relief  should  have  been  com- 
pensatory and  exemplary  damages;  but  in 
either  event  damages  was  the  relief.  It  fol- 
lows that  the  relief  alone,  and  not  the  cause 
of  action,  was  determined  or  affected  by  the 
mental  attitude  of  the  defendant  in  doing 
the  wrong.  The  authorities  agree  that  the 
relief  is  no  part  of  the  cause  of  action. 

[2}  The  law  requires  the  plaintiff  to  state 
the  facts  constituting  his  cause  of  action, 
and  demand  the  relief  which  he  supposes 
himself  entitled  to.  Code  Civ.  Proc.  |  192. 
It  does  not  require  him  to  characterize  the 
facts  stated,  or  to  give  his  cause  of  action  a 
name.  The  court  does  that,  and  gives  him 
the  ai^ropriate  relief,  not  exceeding  his  de- 
mand. Hence,  if  the  facts  stated  show  a 
negligent  invasion  of  his  right,  he  is  not  re- 
quired to  say  that  his  right  was  negligently 
invaded;  and  if  they  show  willful  invasion 
of  it,  he  is  not  required  to  say  that  it  was 
willfully  invaded.  Though  he  may  charac- 
terize the  acts  complained  of  as  negligent  or 
willful,  and  it  is  the  usual  practice  to  do  so, 
his  characterization  of  them  is  of  little  conse- 
quence since  their  quality  must  be  deter- 
mined by  the  court,  or  by  the  jury,  under 
proper  instructions  from  the  court. 

[3]  It  follows  that  where  plaintiff  alleges 
and  proves  a  willful  tort,  he  may  recover 
actual  and  punitive  damages;  and  where  he 
alleges  a  willful  tort  he  may,  imder  that 
allegation,  prove  a  negligent  tort,  growing 
out  of  the  facts  alleged,  and  recover  actual 
damages  therefor,  without  having  specifically 
alleged  that  he  was  also  negligently  injured. 
This  is  so  because  the  allegation  of  the  great- 
er wrong  includes  the  lesser. 
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Theoretically  negligence  and  willfulness 
imply  different  states  of  mind  on  the  part  of 
the  tort-feasor.  Pickens  v.  Railway,  54  S.  O. 
498,  32  S.  B.  567.  But  those  words  and 
words  of  like  Import  are  not  always  used  to 
express  the  precise  mental  state  of  the 
wrongdoer.  They  are  used  as  often  to  ex- 
press different  degrees  of  culpability  in 
wrongdoing.  Hence  we  constantly  find  in 
text-books,  decisions,  and  statutes  such  ex- 
pressions as  "gross  negligence,"  "reckless 
negligence,'*  and  "willful  negligence."  Our 
crossing  statute  (Civil  Code,  §  3230)  uses  the 
expression  "gross  or  willful  negligence." 
Such  expressions  may  not  be  technically  ac- 
curate, for,  theoretically,  the  same  act  can- 
not be  both  negligent  and  willful.  But  they 
are  not  misleading.  Negligence  may  be  so 
gross  that  it  would  be  difficult,  if  not  impos- 
sible, to  distinguish  it  from  willfulness;  and 
so  we  say  that  it  may  be  so  gross  as  to  war- 
rant the  inference  of  willfulness,  which 
shows  that  the  Que  shades  into  the  other  al- 
most imperceptibly. 

It  follows  that  the  same  state  of  facts  may 
give  rise  to  a  cause  of  action  for  either 
negligence  or  willfulness,  or,  indeed,  for  both, 
as  where  different  acts,  some  of  which  are 
negligent  and  some  willful,  proximately  con- 
tribute to  the  injury.  In  either  event,  the  in- 
jured party  ought  not  to  be  required  to  deter- 
mine at  his  pern  the  state  of  mind  of  the 
wrongdoer.  If  he  charge  the  greater  wrong 
and  prove  only  the  lesser,  the  wrongdoer  has 
suffered  no  prejudice,  for  if  he  come  pre- 
pared to  defend  against  the  greater,  be  would 
be  equally  prepared  to  defend  against  the 
lesser.  Upon  analogous  reasoning,  in  a 
forum  where  much  greater  strictness  in 
pleading  is  required,  the  defendant  may  be 
charged  with  murder,  which  requires  proof 
of  malice,  and  convicted  of  manslaughter, 
which  requires  proof  of  killing  in  sudden 
heat  and  passion,  or  by  negligence.  This  is 
allowable  on  the  theory  that  the  greater 
offense  includes  the  lesser,  even  though  they 
grow  out  of  different  states  of  mind  on  the 
part  of  the  offender.  In  the  determination 
of  cases,  courts  ought  to  proceed  upon  prac- 
tical rather  than  theoretical  considerations. 

The  conclusions  which  we  have  reached 
are  in  harmony  with  the  true  intent  and  re- 
quirement of  the  following  provisions  of  sec- 
ti(Hi  216  of  the  Code: 

"In  all  actions  ex  delicto  in  which  vindictive, 
punitive  or  exemplary  damages  are  claimed  in 
th'e  complaint,  it  shall  be  proper  for  the  party 
to  recover  also  his  actual  damages  sustained, 
and  no  party  shall  be  required  to  make  any 
separate  statement  in  the  complaint  in  such  ac- 
tion, nor  shall  any  party  be  required  to  elect 
whether  he  will  go  to  trial  for  actual  or  other 
damages,  but  shall  be  entitled  to  submit  his 
whole  case  to  the  jury  under  the  instruction 
of  the  court" 


[4]  In  tbiB  connection,  it  should  be  said 
that  the  oonverse  of  the  proposition  above 
stated  is  not  true.  An  allegation  of  facts 
showing  negligence  only,  or  a  characteriza- 
tion of  the  facts  alleged  as  being  negligent 
only,  will  not  warrant  the  recovery  of  any 
other  than  actual  or  compensatory  damages, 
because  the  allegation  of  the  lesser  wrong 
does  not  include  the  greater. 

[5]  The  next  assignment  of  error  is  in  the 
refusal  of  the  court  to  instruct  the  jury 
that,  under  the  terms  of  the  grant,  defendant 
had  an  absolute  right  to  use  skidders,  because 
that  was  shown  to  be  a  convenient  method 
of  handling  and  removing  the  timber.  We 
agree  with  the  trial  court  that  the  word 
"convenient"  must  be  construed  so  as  to 
make  it  harmonize  with  the  other  words  and 
provisions  of  the  deed.  Therefore  it  was 
properly  held  that  the  use  of  that  word  gave 
defendant  no  arbitrary  or  unreasonable  right, 
but  it  was  intended  thereby  to  give  defend- 
ant the  right  to  use  such  means  as  might  be 
reasonably  convenient,  suitable,  or  reason- 
ably adapted  to  the  end  in  view,  having 
reasonable  regard  to  the  plaintiffs'  reserved 
rights.  This  construction  is  sustained  by 
reason  and  authority.  Thompson  y.  Ins.  Co., 
63  S.  C.  290,  41  S.  E.  464;  Vosburg  v.  Watts, 
221  Fed.  402,  137  C.  C.  A.  272. 

[6]  The  court  charged  plaintiffs'  fourth 
request,  to  wit: 

"If  you  find  that  the  trespass  on  this  prop- 
erty was  in  a  high-hand,  willful,  and  wanton 
manner,  over  the  protest  of  plaintiffs,  the  plain- 
tiffs are  entitled  to  recover  punitive  damages." 

Appellant  complains  of  this  as  a  charge 
upon  the  facts,  as  in  effect  telling  the  jury 
that  a  trespass  had  been  committed.  If 
so,  it  was  only  by  inference,  and  when  the 
charge  is  considered  as  a  whole,  the  infer- 
ence is  not  warranted,  and  we  are  satisfied 
that  the  jury  were  not  misled. 

[7]  The  court  instructed  the  jury  that,  un- 
der the  terms  of  the  deed,  defendant  had  no 
estate  in  any  of  the  pine  timber  on  the  land 
under  ten  inches  in  size  (stump  diameter),  at 
the  time  of  cutting.  Defendant's  conten- 
tion at  the  trial  was  that,  if  any  pine  timber 
under  the  size  specified  was  destroyed.  It 
would  not  be  liable  therefor,  if  such  timber 
would  have  attained  the  specified  size  by  the 
20th  of  April,  1930,  the  end  of  the  term  in 
which  it  had  the  right  to  cut  and  remove  it. 
That  construction  of  the  grant  would  have 
given  defendant  the  right  to  destroy  all 
pine  timber  on  the  land  which  would  have 
attained  the  specified  size  by  the  end  of  the 
term,  even  though  defendant  had  no  inten- 
tion to  return  and  exercise  its  right  to  cut 
and  remove  it  at  a  later  date,  during  the 
term,  and  even  though  such  right  may  have 
been  lost  or  determined  before  the  end  of 
the  term.     Clearly,  that  was  not  what  the 
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parties  intended,  and  that  was  not  the  in- 
tention expressed  and  implied  in  their  con- 
tract. When  plaintiffs  conveyed  all  the  pine 
timber  of  the  size  specified,  at  the  time  of 
cutting,  they  provided  a  certain  and  definite 
standard  and  method  of  ascertaining  what 
timber  was  sold  and  what  was  reserved,  and 
they  were  entitled  to  the  protection  of  that 
provision  for  certainty  at  all  times  during 
the  life  of  the  contract.  Defendant's  con- 
struction would  have  made  uncertain  and 
thrown  open  to  speculation  a  matter  about 
which  the  plaintiffs  had  stipulated  for  cer- 
tainty; for  how  could  a  jury  do  more  than 
speculate  as  to  the  size  to  which  a  sapling 
pine  would  grow  in  any  given  number  of 
years?  The  rapidity  of  its  growth  would 
depend  upon  the  fertility  and  character  of 
the  soil,  the  density  of  surrounding  growth, 
future  atmosphereic  conditions,  such  as  heat 
and  cold,  rain  and  droughts,  and  other  con- 
tingencies which  it  would  be  impossible  to 
forecast.  Drove,  or  disprove.  Under  this  pro- 
vision of  the  grant,  defendant  had  no  right 
to  cut  or  destroy  any  pine  timber  under  the 
specified  size,  at  the  time  of  cutting. 

[8]  Sometime  after  the  entry  of  the  judg- 
ment herein,  defendant  learned  incidentally 
from  the  testimony  of  B.  B.  Furman,  in  an 
action  between  these  plaintiffs  and  another 
party,  that  the  plaintiff,  I.  K.  Furman,  had 
been  absent  from  the  state  and  not  heard 
from  for  more  than  ten  years.  Thereupon 
def^idant  brought  an  action  in  the  circuit 
court  to  set  aside  the  judgment  herein,  al- 
leging that,  at  the  time  this  action  was  com- 
menced, I.  K  Bhirman  had  been  absent  and 
unheard  of  for  more  than  seven  years,  a 
sufficient  length  of  time  to  give  rise  to  the 
prestmiption  that  he  was  dead,  and  therefore 
that  the  judgment  is  void.  At  the  hearing 
of  this  appeal,  defendant  moved  to  susp^id 
the  appeal,  pending  decision  of  its  action  to 
set  aside  the  judgment  herein.  The  motion 
was  refused  on  the  authority  of  Martin  v. 
Fowler,  51  S.  C.  164,  28  S.  B.  312,  and  Life 
Ins.  Co.  v.  Mobley,  90  S.  C.  552,  73  S.  E,  1032. 
In  Martin  v.  Fowler,  It  was  held  that  de- 
fendant, having  admitted  plaintiff's  allega- 
tion of  his  right  to  sue,  was  estopped  to  deny 
it  after  judgment  In  this  case,  defendant 
admitted  in  its  answer  that  plaintiffs  were 
the  owners  of  the  lands  described  in  the 
complaint.  In  Life  Ins.  Co.  v.  Mobley,  it 
was  held  that  the  defendant,  in  an  action  in 
which  judgment  by  default  had  been  entered 
against  him,  could  not  maintain  an  independ- 
ent action  to  set  aside  that  judgment  on 
the  ground  that  he  had  not  been  served  with 
process  and  that  his  remedy  was  by  motion 
in  the  original  cause. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(148  Oa.  764) 
MAXWELL  et  al.  v.  CITIZENS'  SOUTHERN 
BANK  et  al.     (No.  063.) 

(Supreme  Court  of  Georgia.     Feb.  13,  1919.) 

(Syllabus  by  the  Court,) 

LiABiLrrr  op  Oboanizebs  op  Cobpobatton. 

This  case  is  centrolled  by  Smith  y.  Citizens' 
&  Southern  Bank,  98  S.  E.  466. 

Error  from  Superior  Court,  Grady  County; 
G.  H.  Howard,  Judge. 

Action  between  E.  A.  Maxwell  and  others 
and  the  Citizens' .  Southern  Bank  and  others. 
Judgment  for  the  latter,  and  former  bring  er- 
ror.   Affirmed. 

Titus,  Dekle  &  Hopkins,  of  miomasville, 
M.  L.  Ledford,  of  Cairo,  R.  R.  Terrell,  of 
Whlgham,  Pope  &  Bennett  of  Albany,  and  E. 
E.  Cox,  of  Camilla,  for  plaintiffs  in  error. 

Adams  &  Adams,  of  Savannah,  W.  V.  Cus- 
ter, of  Bainbridge,  W.  T.  Crawford,  of  Thom- 
asville,  and  Bell  &  Weathers,  of  Cairo,  for 
defendants  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


atf  Qa.  42) 
BURNS  V.  WASHINGTON.     (No.  1104.) 

(Supremo  Court  of  Georgia.     April  18,  1919.) 

(SyUahua  by  the  Court,) 
Mobtoaobs   ^=s>60814->Deeds  as  Mobtoaoe 

— PKnTION—FBAUn. 

The  plaintiff  brought  her  petition  to  have  a 
warranty  deed,  which  she  executed  on  Septem- 
ber 15,  1915,  to  one  Willis  Washington,  de- 
clared to  be  a  security  deed.  She  had  been 
requested  by  Washington,  who  was  her  uncle, 
to  convey  the  property  to  one  McAuliffe  to  se- 
cure him  in  the  payment  of  the  sum  of  $350, 
which  Washington  had  previously  borrowed 
from  McAuliffe.  Petitioner  learned  for  the  first 
time,  in  April,  1917,  after  the  death  of  Willis 
Washington,  that  the  paper  which  she  had 
signed  was  drawn  as  a  deed  naming  Willis 
Washington  as  grantee.  Washington  conveyed 
by  a  security  deed  to  M.  J.  McAuliffe  to  secure 
the  payment  of  the  $350  previously  borrowed. 
McAulifi^  executed  a.  bond  for  title  to  Willis 
Washington,  who  transferred  the  bond  to  Mar- 
tha Washington,  the  defendant,  on  March  21, 
1917.  Martha  Washington  delivered  up  the 
bond  for  title  and  paid  the  $350,  and  Margaret 
McAuliffe,  as  executrix  of  M.  J.  McAuliffe, 
thereupon  convoyed  the  property  to  the  defend- 
ant. The  property  is  alleged  to  be  worth  $2,- 
000.  Plaintiff  received  no  part  of  the  $350 
borrowed  from  McAuliffe.  She  tenders  to' Mar- 
tha Washington  the  sum  of  .$350  to  cancel  the 
indebtedness  to  McAuliffe.  She  alleges  that  the 
possession  of  the  property  by  Willis  Washing- 
ton after  his  marriage  was  not  in  his  own  right, 
but  in   that  of  the  plaintiff.     Heldj   that  the 
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court  did  not  err  In  sustaining  a  general  de- 
murrer to  the  petition.  It  is  not  alleged  that 
the  petitioner  could  not  read,  or  that  any  fraud 
was  practiced  which  excused  her  from  reading 
the  instrument  whidi  she  signed,  and  she  is 
not  entitled  to  a  decree  changing  the  character 
of  the  absolute  deed  which  she  executed,  so  as 
to  make  it  a  mere  security  deed. 

Error  from  Superior  Ck>urt,  Richmond 
Ck>unty;  H.  G.  Hammond,  Judge. 

Action  by  Emmie  Burns  against  Martha 
Washington.  General  demurrer  to  petltloc 
sustained,  and  plaintiff  brings  error.  Af- 
firmed. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
In  error. 

Barrett  &  Hull,  of  Augusta,  for  defendant 
in  error. 

BECK,  P.  J.  Judgment  aihrmed.  AU  the 
Justices  concur. 


(149  Oa.  86) 

MARYON  V.  CITY  OP  ATLANTA- 
(No.  1059.) 

{Supreme  Ck>urt  of  Georgia.     April  18,  1919.) 

(ByUahus  hy  the  Court.) 

1.  Municipal  Cospobahons  ^=»741  (2)— Ac- 
tion FOB  Injuby— Written  Notice— Stat- 

UTE. 

It  is  not  a  prerequisite  to  suit  against  a 
municipal  corporation  in  this  state,  for  injury 
to  person  or  property,  that  the  written  notice 
required  under  Civ.  Code  1910,  §  910,  should 
specify  any  amount  of  money  daimed  as  dam- 
ages. 

(Additional  Byttahus  hy  Editorial  Staff.) 

2.  Municipal  Cobpobations  ^=»741(2)— Ac- 
tion   FOB   INJUBY— WBITTEN    NOTICE— **EX- 

tunt  OF  Such  Injuby." 
The  words  **eztent  of  such  injury,"  as  used 
in  Civ.  Code  1910,  {  910,  requiring  written  no- 
tice of  a  daim  for  damages  for  injury  to  state 
the  time,  place,  and  extent  of  such  injury,  do 
not  mean  the  amount  of  damages  daimed  .in 
dollars  and  cents,  but  the  nature,  character,  and 
particulars  of  the  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Extent.] 

Certified  Questions  from  Court  of  Appeals. 

Action  by  H.  S.  Maryon  against  the  City 
of  Atlanta.  Question  of  sufficiency  of  writ- 
ten notice  of  time,  place,  and  extent  of  plain- 
tifTs  Injury  and  of  the  negligence  of  de- 
fendant certified  from  Court  of  Appeals. 
Question  answered  In  the  negative. 

Hlnes  &  Jordan,  of  Atlanta,  for  plaintUF  in 
error. 

Jas.  li.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  defendant  In  error. 


FISH,  C.  J.  [l]  The  Court  of  Appeals  de- 
sires instruction  from  the  Supreme  Court  up- 
on the  following  que8tl<xis  Involved  In  this 
case: 


««i 


In  order  to  comply  with  section  910  of  the 
Civil  Code  of  1910,  requiring  that  a  daim  in 
writing  be  presented  to  the  governing  authority 
of  a  municipality  before  suit  to  enforce  a  de- 
mand for  'money  damages*  on  account  of  in- 
juries to  person  or  property,  is  it  essential  that 
any  particular '  amount  of  money  as  damages 
shall  be  named  or  specified  therein?" 

As  this  question  must.  In  our  opinion,  be 
answered  In  the  negative,  such  answer  will 
necessarily  cover  the  other  questions  pro- 
pounded, thus  maldng  It  unnecessary  to  spe- 
dfically  set  them  forth,  as  well  as  the  an- 
swers thereto. 

Section  910  of  the  Civil  Code  dedares: 

"No  person,  firm  or  corporation,  having  a 
daim  for  money  damages  against  any  munici- 
pal corporation  of  this  state  on  account  of  in- 
juries to  person  or  property,  shall  bring  any 
suit  at  law  or  equity  against  said  municipal 
corporation  for  the  same,  without  first  present- 
ing in  writing  such  daim  to  the  governing  au- 
thority of  said  munidpaUty  for  adjustment, 
stating  the  time,  place,  and  extent  of  snch  in- 
jury, as  near  as  practicable,  and  the  negligence 
which  caused  the  same,  and  no  such  suit  ^all 
be  entertained  by  the  courts  against  such  mu- 
nicipality until  the  cause  of  action  therein  has 
been  first  presented  to  said  governing  authority 
for  adjustment;  provided,  that  upon  the  pres- 
entation of  such  daim  said  governing  authority 
shall  consider  and  act  upon  the  same  within 
thirty  days  from  said  presentation,  and  that 
the  action  of  said  governing  authority,  unless 
it  results  in  the  settlement  thereof,  shall  in  no 
sense  be  a  bar  to  a  suit  therefor  in  the  court; 
provided,  that  the  running  of  the  statute  of 
limitations  shall  be  suspended  during  the  time 
that  the  demand  for  payment  before  such  au- 
thorities is  pending,  without  action  on  their 
part." 

The  statute  codified  In  this  section  is  In 
derogation  of  common  right,  and  should  be 
strictly  construed  as  against  the  municipali- 
ty, and  it  was  so  construed  In  Langley  v. 
Augusta,  118  Ga.  590,  45  S.  E.  486  (11),  98 
Am.  St  Rep.  133,  where  it  was  held  that  the 
statute  "does  not  require  absolute  exactness 
of  description,  but  simply  that  Information 
as  to  the  matters  referred  to  may  be  given 
with  sufficient  definlteness  to  enable  the  dty 
authorities  to  examine  into  the  alleged  in- 
juries and  determine  whether  the  claim  shall 
be  adjusted  without  suit." 

Mir.  Justice  Cobb,  speaking  for  the  court, 
said  In  the  opinion,  referring  to  the  act  In 
question : 

"This  act  does  not  contemplate  that  the  no- 
tice shall  be  drawn  with  all  of  the  technical 
niceties  necessary  in  framing  a  dedaration. 
The  purpose  of  the  law  was  simply  to  give  to 
the  municipality  notice  that  the  citisen  or  prop- 
erty owner  has  a  grievance  against  it     It  is 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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necessary  only  that  the  city  shall  be  put  on  no- 
tice of  the  general  character  of  the  complaint, 
and,  in  a  general  way,  of  the  time,  place,  and 
extent  of  the  injury.  The  act  recognizes,  by 
the  use  of  the  words  'as  near  as  practicable,' 
that  absolute  exactness  need  not  be  had.  A 
sabetantial  compliance  with  the  act  is  all  that 
is  required ;  and  when  the  notice  describes  the 
time,  place,  and  extent  of  the  injury  with  rea- 
sonable certainty,  it  will  be  sufficient." 

In  this  coimectioii  was  cited  Iiane  v.  Madi- 
son, 86  Wis.  453,  57  N.  W.  93;  Barrett  Y. 
Hamm<md,  87  Wis.  654,  58  N.  W.  1053;  City 
of  Denver  v,  Barron,  6  Colo.  App.  72,  ^ 
Pac  989;  McCabe  v.  Cambridge,  134  Mass. 
484;  Cloughessey  v.  Waterbury,  61  Conn. 
405,  50  Am.  Rep.  38.  In  City  of  Rome  v. 
Selman,  135  Qa.  604,  69  S.  E.  707,  the  act  was 
given  a  liberal  construction  in  favor  of  the 
person  claiming  damages  against  a  mnnid- 
pality.  "When  the  statute  whidi  makes  the 
filing  of  a  claim  with  the  municipal  authori- 
ties a  condition  precedeut  to  the  mainte- 
nance of  an  action  thereon  contains  no  spe- 
cific requirement  that  the  amount  of  the 
daim  be  set  out,  the  requirement  of  the  stat- 
ute is  satisfied  by  a  statement  of  the  facts 
upon  which  the  claim  is  baaed.  The  addition 
of  the  amount  is  unnecessary,  and,  if  set  forth, 
mere  surplusage,  and  does  not  bar  a  recovery 
of  a  greater  sum."  19  R.  C.  L.  I  333,  citing 
Johnson  v.  Bay  City,  164  Midtu  251.  129  N. 
W.  29,  Ann.  Cas.  1912B,  866,  and  note.  The 
Johnson  Case  dtes  Oesterrelch  v.  Detroit, 
137  Mich.  415,  100  N.  W.  593,  and  also  Mor- 
gan V.  Lewiston,  91  Me.  566,  40  Atl.  545,  and 
Burdlck  v.  Richmond,  16  R.  I.  502,  17  Atl. 
917,  which  we  find,  on  examination,  sustain 
the  ruling  for  which  they  are  cited. 

In  Thompson  on  Negligence,  f  6328,  the  au- 
thor says: 

"In  general,  statutes  which  require  notice  to 
be  given  before  actions  of  this  kind  [cases  for 
injuries  on  highways]  can  be  prosecuted  against 
the  municipality  provide  that  the  notioe  shall 
embrace  a  statement  of  the  time,  place,  cause, 
and  nature  of  the  injury;  that  is  to  say,  of 
the  time  when  it  happened,  the  place  where  it 
happened,  the  defect  or  de^dency  in  the  high- 
way whidi  caused  it  to  happen,  and  the  nature 
and  extent  of  the  injury  received  therefrom. 
*  *  *  In  general,  it  will  be  suffident  if  sub- 
stantial accuracy  is  attained  in  the  notice  In 
respect  of  each  of  these  four  particulars,  though 
there  are  decisions  which  construe  the  statute 
with  draoonic  strictness.     It  is  believed  that 


many  of  the  cases  dted  in  the  following  sec- 
tions will  show  that,  in  dealing  with  this  sub- 
ject, the  courts  have  often  been  too  technical, 
and  have  converted  into  a  trap  and  pitfall  for 
the  ignorant  and  unskillful  a  statute  which  was 
merely  designed  to  require  a  person  injured  to 
furnish  the  munidpal  corporation  with  such 
information  that  its  proper  officers  might  make 
such  an  inspection  as  would  enable  them  to 
dedde  whether  the  corporation  ought  fairly 
to  pay  the  damages  or  defend  an  action  there- 
for. The  courts  ought  to  have  adopted  the 
analogy  of  the  rule  of  law  with  reference  to  the 
kind  of  notice  which,  in  other  relations,  is 
suffident  to  establish  ordinary  dvil  rights,  or  to 
charge  one  with  a  dvil  liability,  which  would 
have  resulted  in  the  condusion  that,  in  the  ab- 
sence of  any  intention  to  mislead,  a  misdescrip- 
tion, or  insuffidency  of  description,  in  such  a 
notice  of  'the  time,  place,  cause,  and  nature  of 
the  injury,'  which  has  not  in  fact  misled,  does 
not  vitiate  the  notioe  where  it  contains  enough 
to  put  an  ordinarily  prudent  person  upon  in- 
quiry.' 


»» 


[2]  The  statute  of  this  state  as  to  notice 
to  be  given  the  munidpality  does  not  spe- 
dfically  require  the  amount  of  the  daim  for 
money  damages  to  be  stated  in  the  notice,  but 
does  expressly  require  to  be  set  forth  ''the 
time,  place,  and  extent  of  such  injuries,  as 
near  as  practicable,  and  the  negligence  which 
caused  the  same."  The  words  "extent  of 
such  injury"  do  not  mean  the  amount  of 
damages  claimed  in  dollars  and  cents,  but 
mean  the  natiu*e,  diaracter,  and  particulars 
of  the  injury,  and  which  should  be  stated 
"as  near  as  practicable."  If  the  statutory 
requirement  of  the  notioe  should  be  sub- 
stantially complied  with  as  to  time,  place, 
and  extent  of  the  injury,  and  the  negligence 
which  caused  it,  why  should  the  amount  of 
the  damages  in  money  be  stated?  Tlie 
amount,  if  stated,  would  not  be  binding  upon 
the  person  injured  in  a  subsequent  suit  for 
the  Jury;  for  it  has  often  been  held  by  many 
courts  of  last  resort  that  the  plaintiff  in  such 
action  could  sue  for  a  greater  or  less  amount 
than  that  stated  in  the  prior  notice,  and 
could  recover  for  a  larger  or  lesser  amount. 

It  follows,  of  course,  that  the  notice  in 
this  case  which  stated  the  time,  place,  and 
extent  of  the  plaintiff's  injury,  and  the  neg- 
ligence which  caused  the  same,  and  prayed 
that,  upon  consideration  "Just  compensation 
for  such  injury"  be  awarded,  suffldently  met 
the  requirements  of  the  statute. 

All  the  Justices  concur. 
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(149  Ob.  43) 

GRBBNWAY  ▼.   GREENWAT.     (No.   1109.) 

(Supreme  Court  of  Georgia.     April  16,  1919.) 

(SyUabua  by  th^  C&wrt.) 

Contempt  of  Court. 

The  court  did  not  err,  under  the  evidence 
and  entire  record  in  this  case,  in  declining  to 
purge  the  defendant  of  contempt,  and  in  not 
discharging  him  from  jail.  See  Greeuway  v. 
Greenway,  147  Ga.  503,  94  S.  E.  885. 

Error  from  Superior  Court,  Johnson  Coun> 
ty;   J.  B.  Park,  Judge. 

Action  between  J.  V.  Greenway  and  M.  I. 
Greenway.  From  court's  refusal  to  purge 
J.  V.  Greenway  of  contempt,  he  brings  er- 
ror.   Affirmed. 

Faircloth  &  Claxton,  of  Wrightsville,  for 
plaintiff  in  error. 

Sibley  &  Sibley,  of  Milledgeville,  for  de-. 
fendant  in  error. 

r 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(148  Oa.  84) 
WASHINGTON  v.   STATE.     (No.   1143.) 

(Supreme  Court  of  Georgia.     April  15,  1919.) 
(SyUabus  by  the  Court) 

1.   ClBOUMSTAMTIAL  EVIDENCE  —  I NSTBUCTiaN. 

When  oonaidered  in  connection  with  other 
portions  of  the  charge,  an  instruction  in  a  case 
dependent  for  conviction  entirely  upon  circum- 
stantial evidence,  "If  you  are  satisfied  of  the 
defendant's  guilt,  the  form  of  your  verdict  would 
be,  *We,  the  jury,  find  the  defendant  guilty,' " 
was  not  erroneous  on  the  ground  that  it  did  not 
state  more  specifically  that,  before  the  jury 
would  be  authorized  to  convict  the  defendant, 
they  must  be  convinced  of  his  guilt  beyond  a 
reasonable  doubt,  and  that  the  evidence  must  be 
such  as  to  exclude  every  other  reasonable  hy- 
pothesis than  that  of  the  defendant's  guilt. 

2.  SuinciENCY  or  Evidence. 

The  evidence  was  sufiicient  to  authorize  the 
verdict  finding  the  defendant  guilty,  and  there 
was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;  W.  M.  Harrell,  Judge. 

Will  Washington  was  convicted  of  an  of- 
fense, his  motion  for  new  trial  was  denied, 
and  he  brings  error.    Affirmed. 

M.  L.  Ledford,  of  Cairo,  for  plaintiff  in 
error. 

R.  C.  Bell,  Sol.  Gen.,  of  Cairo,  F.  A.  Hooi> 
er,  of  Atlanta,  Clifford  Walker,  Atty.  Geni, 
M.  C.  Benuet,  of  Atlanta,  and  B.  C.  Gard- 
ner, of  Camilla,  for  the  State. 


ATKINSON,  J.     Judgment  a.ffirmed. 
the  Justices  concur. 


All 


(149  Ga.  34) 
IRWIN  V.  IRWIN.    (No.  1216.) 

(Supreme  Court  of  Georgia.     April  15,  1919.) 

(SyUabus  by  the  Court.) 

Directed  Verdict. 

The  party  against  whom  a  verdict  was  di- 
rected by  the  court  moved  for  a  new  trial  on 
the  usual  general  grounds  that  the  verdict  was 
contrary  to  evidence,  without  evidence  to  sup- 
port it,  etc.,  and  on  one  special  ground  to  the 
effect  "that  the  evidence  submitted  *  *  *  made 
an  issue  that  should  have  been  submitted  to  the 
jury,  and  that  it  was  error  for  the  court  to  take 
the  cause  from  the  jury  and  direct  a  verdict" 
The  motion  was  overruled,  and  the  movant  ex- 
cepted. Error  is  assigned  in  the  bill  of  excep- 
tions upon  the  refusal  of  a  new  trial,  the  bill  fur- 
ther reciting  that  "the  plaintiff  in  error  ♦  ♦  • 
specially  assigns  as  error  the  direction  of  a  ver- 
dict in  said  cause  by  the  court,  and  contends  that 
the  evidence  in  said  cause  made  an  issue  that 
should  have  been  submitted  to  the  jury  and  de- 
cided by  the  jury."  There  is  no  other  assign- 
ment of  error,  nor  does  the  brief  for  the  plain- 
tiff in  error  refer  to  any  other  point  than  that 
the  evidence  made  "an  issue  that  the  jury  in  its 
province  should  settie."  Held,  that  the  evidence 
did  not  authorize  any  other  verdict  than  that 
directed  by  the  court 

Gilbert,  J.,  dissenting. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  A.  J.  Cobb,  Judge. 

Action  between  J.  L.  Irwin  and  Mrs.  Laura 
Irwin.  Judgment  for  the  latter,  motion  for 
new^  trial  denied,  and  the  former  brings  error. 
Affirmed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in 
error. 

W.  O.  Dean,  of  Monroe,  for  defendant  In 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  GILBERT,  J^  di^ 
senting. 


(149  Oa.  83) 
HENSON  V.  PORTER,  SoUcitor  General. 

(No.  1166.) 

(Supreme  Cburt  of  Georgia.     April  18,  1919.) 

(SyUabua  by  the  Court,) 

1.  Nuisance  ^=>J^— Abatement— Houses  of 
pROSTrruTioN— Action  Against  Owner. 

Where  the  solicitor  general  of  a  circuit  had 
instituted  proceedings  and  was  maintaining  an 
action  in  equity,  as  provided  in  an  act  to  de- 
clare houses  of  lewdness  and  prostitution  a 
nuisance,  approved  August  21,  1917  (Georgia 
Laws  1917,  p.  177),  and  sought  in  such  action 
an  injunction  against  the  person  alleged  to  be 
maintaining  the  house  of  prostitution,  and  oth- 
er relief  as  provided  in  the  statute,  it  was  com- 
petent, without  the  addition   of  other  allega- 
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tions  or  prayers,  to  prosecute  said  action 
against  the  owner  of  the  premises,  where  the 
latter  by  interyention  was  made  a  party  de- 
fendant to  the  proceedings,  and  to  have  the  re- 
lief, upon  the  submission  of  proper  evidence, 
against  such  owner  as  provided  in  the  act  re- 
ferred  to. 

2.  Nuisance  ^=>80,  84— Abateme>nt—Houses 
OF  PaoBTiisjTioN— Knowledge  of  Owner— 

QX7ESTION8  FOB  JUBT. 

But  proof  of  knowledge  upon  the  part  of 
the  owner  of  the  premises  that  the  premises 
were  being  used,  or  that  the  lessee  when  leas- 
ing the  premises  intended  to  use  the  same,  for 
the  illegal  purposes  set  forth  in  the  act,  is 
essential  in  order  to  subject  the  owner  to  the 
burden  of  a  permanent  injunction  and  the  pen- 
alty of  the  fine  prescribed.  And  therefore, 
knowledge  being  an  essential  element  of  a  case 
against  the  owner,  the  issue  as  to  whether  he 
is  chargeable  with  such  knowledge  should  be 
submitted  to  the  jury  under  appropriate  in- 
structions, and  the  failure  of  the  court  to  in- 
struct the  jury  upon  this  question  is  material 
error;  and  the  failure  of  the  court  in  the  pres- 
ent case  to  charge  the  jury  upon  this  issue  re- 
quires the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Floyd  CJounty; 
Moses  Wright,  Judge. 

Proceedings  by  O.  H.  Porter,  Solicitor  Gen- 
eral, against  H.  E.  Henson.  Judgment  for 
relator,  and  defendant  brings  error.  Re- 
Yersed. 

W.  B.  Mebane^  of  Rome,  for  plalntlfT  in 
error. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  for  de^ 
fendant  in  error. 

BECK,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 


<149  Ga.  tf) 

HOLT  et  al.,  Com'rs,  v.  SMITH  et  al 

(No.   1211.) 

(Supreme  Court  of  Georgia.     April  16,  1919.) 

(8yllahu8  hy  the  Court.) 
iNJXTNCnON  Os»74,  91— POWBBS  OF  Officebs 

— Sale  of  Realty, 

A  court  of  equity  will  not  interfere  with  the 
discretionary  action  of  the  governing  officials  of 
a  county  within  the  sphere  of  their  legally  dele- 
gated powers,  unless  such  action  is  arbitrary, 
and  amounts  to  abuse  of  discretion. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  D.  A.  R.  Crum,  Judge. 

Proceedings  by  J.  M.  Smith  and  others 
against  Bennett  Holt  and  others,  Commis- 
sioners, to  enjoin  a  sale  of  realty  owned  by 
the  county.  Judgment  for  petitioners,  and 
defendants  bring  error.    Reversed. 


N.  M.  Patten  and  Hal  Lawson,  both  of 
Abbeville,  for  plaintiffs  in  error. 

Max  E.  Land,  of  Cordele,  and  M.  B.  Can- 
non, of  Abbeville,  for  defendants  in  error. 

GEORGE,  J.  The  county  of  Wilcox  own- 
ed a  small  farm  consisting  of  80  acres,  about 
70  acres  of  which  were  in  a  fair  state  of 
cultivation,  located  near  the  geographical 
center  of  the  county.  The  commissioners  of 
roads  and  revenues  of  that  county  passed  an 
order  for  the  sale  of  this  property  and  ap- 
pointed three  commissioners  to  make  the 
sale.  Certain  citizens  and  taxpayers  of  the 
county  filed  their  petition  praying  that  the 
sale  be  enjoined.  The  court  granted  an  in- 
terlocutory Injunction,  to  which  exception 
is  taken. 

There  is  no  contenticm  of  lack  of  authori- 
ty on  the  part  of  the  county  commissioners 
to  sell  the  farm.  See  Acts  1895,  pp.  351, 
353,  {  4.  The  sole  point  of  difference  is 
,that  the  complaining  taxpayers  are  of  the 
opinion  that  the  county  should  retain  the 
farm ;  that  the  county  should  own  and  main- 
tain a  permanent  convict  camp  and  stock- 
ade for  the  care  of  the  mules  and  convicts 
used  by  the  county  in  the  working  of  its 
public  roads;  that  the  grain,  hay,  and  other 
supplies  necessary  for  the  keeping  of  the 
mules  and  convicts  should  be  raised  by  the 
county;  that  the  land  in  question  is  reason- 
ably productive,  and  can  be  made,  under 
proper  management,  to  yield  a  large  portion 
of  such  supplies.  On  the  other  hand,  the 
county  commissioners  are  of  the  opinion 
that  the  farm  cannot  be,  and  has  not  been, 
properly  operated;  that  it  cannot  be  made 
to  produce  any  appreciable  part  of  the  sup- 
plies necessary  In  the  maintenance  of  the 
county  chaingang;  that  it  is  not  to  the  best 
interests  of  the  county  to  maintain  a  central 
camp  and  stockade,  but  that  the  camp  should 
be  located  at  or  near  the  point  where  the 
convicts  are  called  upon  to  work;  that  the 
county  is  in  debt  and  is  paying  interest  up- 
on borrowed  money;  that  the  farm,  which 
can  at  the  present  time  be  disposed  of  for 
18,000  to  $10,000,  is  too  small  to  warrant 
the  county  in  undertaking  to  operate  it,  be- 
cause the  successful  operation  of  the  farm 
by  the  county  will  necessitate  the  employ- 
ment of  a  competent  superintendent;  and 
that  the  supplies  can  be  purchased  in  the 
open  market  to  better  advantage.  The  evi- 
dence on  behalf  of  the  complaining  tax- 
payers tended  to  sustain  the  view  held  by 
the  plaintiffs,  while  the  evidence  on  behalf 
of  the  commissioners  tended  to  sustain  their 
position. 

The  question  is  only  the  ordinary  one  up- 
on which  reasonable  men  will  differ.  In 
the  nature  of  things  the  law  cannot  under- 
take, and  has  not  undertaken,  to  prescribe 
the  exact  manner  in  which  every  (^dal  act 
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must  be  performecL  Something  must  be 
and  has  been  left  to  the  diacretion  of  public 
officers,  especially  public  officers  who  are 
called  upon  to  perform  purely  administra- 
tive acts.  There  is  in  the  pleadings  and  evi- 
dence not  the  slightest  suggestion  of  fraud 
or  corruption  upon  the  part  of  the  com- 
missioners, nor  is  it  even  charged  that  they 
are  controlled  by  political  considerations, 
although  it  is  charged  that  terms  of  the 
commissioners  would  soon  expire.  Upon  the 
authority  of  Dyer  y.  Martin,  132  Ga.  445, 
64  S.  E.  475,  and  Dunn  v.  Beck,  144  Ga. 
148,  86  S.  E.  385,  and  the  cases  cited  in  the 
opinions,  it  must  be  held  that  the  instant 
case  presents  no  such  abuse  of  discretion  by 
the  administratlYe  officers  of  the  county  in 
ordering  the  sale  of  the  farm  as  to  author- 
ize the  interference  of  a  court  of  equity. 

The  judgment  granting  the  injunction 
must  therefore  be  reversed. 

All  the  Justices  concur. 


(149  Qa.  47) 

lOLES  v.  BilLES.    (No.  1202.) 

(Supreme  Court  of  Georgia.    April  16,  1919.) 

(ByUalnu  hy  the  Court,) 
Divorce  ^=>286,  312— Atlowancb  of  Tem- 

PORAKT    AUMONT,    OUSTODT    OF    GHILDBBN, 

AND  Counsel  Fees— Disgbbtion. 

Pending  a  suit  for  divorce  by  a  husband 
against  the  wife,  she  filed  an  application  for 
temporary  alimpny  for  herself  and  their  minor 
children,  for  their  custody,  and  for  attorney's 
fees.  Upon  the  hearing  the  judge  awarded  tem- 
porary alimony  to  the  children,  and  their  tem- 
porary custody  to  the  wife,  and  allowed  her 
counsel  fees.  This  court  cannot  say  that  the 
judge,  in  view  of  the  evidence  submitted  to  him, 
abused  his  discretion  in  so  ruling. 


Ehrror  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Suit  for  divorce  by  Quill  Miles  against 
Sarah  Miles,  in  which  defendant  applied  for 
temporary  alimony  for  herself  and  their  mi- 
nor children,  for  their  custody,  and  attor- 
ney's fees.  Temporary  alimony  to  the  chil- 
dren, temporary  custody  to  defendant,  and 
counsel  fees  allowed,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Dickson  &  Camp,  of  Fayettevllle,  for  plain- 
tiff in  error. 

W.  B.  HoUingsworth,  of  Fayettevllle,  for 
defendant  in  error. 


FISH,  C.  J.    Judgment  affirmed.    All  the 
Justices  concur.  | 


(149  Oa.  57) 
COMEB  et  aL  ▼.  EPPS  et  al.     (No.  1053.) 

(Supreme  Court  of  Georgia.    April  17,  1919.) 

(Bylldbu9  by  th€  Court,) 

L  BiANDAMUS  ^s»66,   74(2)— Callino  Elec- 
tion. 

An  election  was  held  for  mayor  and  coun- 
dlmen  of  the  dty  of  Crawford.  A  contest 
was  ffied  by  the  candidates  apparently  defeated 
against  those  appearing  to  have  been  success- 
ful. The  contestees  filed  a  cross-contest.  Aft- 
er the  taking  of  testimony  by  both  sides,  the 
matter  went  before  the  ordinary  of  the  county 
for  determination.  Upon  the  hearing  counsel 
for  the  contestees  insisted  that  the  election  be 
declared  null  and  void,  because  certain  members 
of  the  city  council  who  were  candidates  for 
re-election  had  acted  as  managers  of  the  elec- 
tion, and  contended  that  the  ordinary  had  ju- 
risdiction to  declare  the  election  null  and  void, 
and  requested  that  a  judgment  be  rendered  to 
that  effect.  Thereupon  the  ordinary  rendered 
the  following  judgment:  "Upon  hearing  evi- 
dence and  argument,  it  is'  ordered  that  the  elec 
tion  be  adjudged  illegal  and  void,  and  that  no 
one  was  elected  thereby."  The  charter  of  the 
city  of  Crawford  (Acts  1910,  p.  499,  f  5)  pro- 
vides that,  when  an  election  for  mayor  and 
coundlmen  shall  fail  for  any  cause,  the  mayor 
and  council  shall  forthwith  call  an  election  to 
take  place  after  advertising  it  as  there  pre- 
scribed. Section  8  of  the  charter  dedares  tfaat 
elective  officers  of  the  dty  shall  hold  over  un- 
til their  successors  are  elected  and  qualified. 
Soon  after  the  decision  of  the  ordinary  declar- 
ing the  election  void,  certain  of  the  contestants 
petitioned  the  holding-over  mayor  and  council 
(who,  with  one  exception,  were  the  contestees 
before  mentioned)  to  call  an  election  in  accord- 
ance with  the  provisions  of  the  charter.  They 
refused  to  do  so.  Some  of  the  contestants,  and 
others  who  were  dtizens  and  taxpayers  of  the 
city,  applied  for  mandamus  requiring  the  hold- 
ing-over mayor  and  council  to  call  an  election 
in  accordance  with  the  terms  of  the  charter  of 
the  dty.  The  respondents  demurred  and  an- 
swered. It  was  agreed  by  counsel  for  both 
sides  that  the  judge  of  the  superior  court 
should  try  the  case  without  a  jury,  and  decide 
all  questions  of  law  and  fact.  The  judge  over- 
ruled the  demurrer,  the  grounds  of  which  were: 
(1)  No  cause  of  action  is  set  forth  in  the  peti- 
tion. (2)  No  sufficient  reason  is  shown  why  a 
mandamus  should  issue.  (3)  It  appears  from 
the  petition  that  an  election  was  held  in  De- 
cember, 1917,  and  that  the  result  of  said  elec- 
tion has  not  been  legally  avoided  or  set  aside. 
(4)  There  is  other  adequate  legal  remedy. 

The  demurrer  was  properly  overruled.  The 
Civil  Code  1910.  |  5440.  dedares:  "All  offidal 
duties  shall  be  faithfully  fulfilled;  and  whenev- 
er, from  any  cause,  a  defect  of  legal  justice 
would  ensue  from  a  failure  or  improper  fulfill- 
ment, the  writ  of  mandamus  may  issue  to  com- 
pel a  due  performance,  if  there  be  no  other 
spedfic  legal  remedy  for  the  legal  rights.'*  Mu- 
nicipal authorities  may  be  compelled  by  man- 
damus to  perform  the  duties  enjoined  upon 
them  by  law.  McCord  v.  City  of  Jackson.  135 
Ga.  176.  69  S.  E.  23(7).  Petitioners  for  man- 
damus had  no  other  spedfic  legal  remedy  for 
the  legal  rights  claimed. 
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2.  Estoppel  ^=i»68(l,  4>— Judicial  Pbocked- 
INQ — Election  Contest. 

The  judge  found,  from  the  evidence  sub- 
mitted to  him,  that  the  contestees  on  the  hear- 
ing of  the  contest  before  the  ordinary  (who 
were  respondents  in  the  mandamus  proceeding) 
invoked  the  decision  that  the  election  held  for 
mayor  and  coundlmen  of  the  city  of  Crawford, 
in  December,  1917,  was  void,  and  that  no  one 
was  elected  thereat.  The  evidence  in  the  rec- 
ord fully  sustained,  if  it  did  not  demand,  such 
finding.  It  is  a  general  rule  that  where  a  par- 
ty assumes  a  position  in  a  legal  proceeding,  and 
succeeds  in  maintaining  that  position,  he  may 
not  thereafter  assume  a  contrary  position,  es- 
pecially if  it  be  to  the  prejudice  of  the  party 
who  has  acquiesced  in  the  position  formerly 
taken  by  him.  11  Am.  &  Eng.  Enc.  Law,  446. 
The  rule  has  been  applied  by  this  court,  Lu- 
ther V.  CAay,  100  Oa.  236,  28  S.  E.  46,  39  L.  R. 
A.  95;  American  Orocefy  Co.  v.  Kennedy,  100 
Oa.  462,  28  S.  E.  241;    Vaughn  v.  Strickland, 

108  Ga.  660,  34  S.  E.  192;    Gentry  v.  Barron, 

109  Ga.  172.  34  S.  E.  349;  Brown  v.  State,  109 
Ga.  570,  34  S.  E.  1031.  To  the  same  efiFect  is 
Ray  V.  Cruce,  21  Ga.  App.  589,  94  S.  B.  899, 
and  cases  cited;  Gate  City  Cotton  Bfills  v. 
Cherokee  Mills,  128  Ga.  170,  57  8.  B.  320,  and 
cases  cited;  Lancaster  v.  Brown,  139  Ga.  876, 
77  S.  B.  381. 

Accordingly,  the  judge  correctly  held  that  the 
respondents  could  not,  in  a  mandamu's  proceed- 
ing, set  up  the  invalidity  of  a  judgment  they 
had  invoked  by  the  ordinary;  and  he  did  not 
err  in  making  the  mandamus  absolute,  requir- 
ing the  mayor  and  councilmen  to  call  a  new 
election. 

Error  from  Superior  Court,  Oglethorpe 
County;  W.  L.  Hodges,  Judge. 

Proceedings  by  O.  W.  Epps  and  others 
against  B.  T.  Comer  and  others  for  man- 
damus to  compel  the  calling  of  a  city  elec- 
tion. Demurrer  to  petition  was  overruled, 
and  respondents  bring  error.    Affirmed. 

Richard  B.  Russell,  of  Winder,  for  plain- 
tiffs in  error. 

Erwin,  Rucker  &  Nix,  of  Athens*  and 
SamL  H.  Sibley,  of  Union  Point,  for  defend- 
ants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


OtfOa.  72) 

JONES  et  aL  ▼.  OWENS  et  al     (No.  1130.) 

(Supreme  Coort  of  Georgia.    April  18,  1919.) 

(Syllabus  hy  the  Court,) 

1.  Vkndob  and  Pubchaseb  <dss>214(5)— Notes 
OF    Pubchaseb  —  Tban  sfeb^Sbcubity— Rx- 

IXASE. 

Where  A.  sold  a  house  and  lot  to  B.,  giving 
a  bond  for  title  to  the  vendee  and  taking  notes 
of  the  latter  for  the  purchase  price,  and  subse- 
auentiy  transferred  these  notes  to  C,  and  the 
▼endee  transferred  his  bond  for  title  to  D.,  the 


last  named  assuming  the  debt  represented  by 
the  notes  and  agreeing  to  pay  the  same,  an 
agreement  upon  the  part  of  the  holder  of  the 
notes,  made  with  the  transferee  of  the  bond  for 
title  for  a  valuable  consideration,  consisting  in 
part  of  giving  additional  security,  that  the  time 
of  payment  should  be  extended,  does  not  con- 
vert B.,  the  purchaser  of  the  property  first  re- 
ferred to  and  the  maker  of  the  notes,  into  a 
mere  security;  and  the  agreement  does  not  op- 
erate to  release  him  as  a  security. 

2.  Vbndob  and  Pubchaseb  ^ss>39— Notes— Il- 
legal Considebation. 

Where  the  owner  of  a  house  and  lot  sells 
the  same  to  one  who  intends  to  use  it  for  the 
purpose  of  maintaining  it  as  a  house  of  prosti- 
tution, and  the  vendor  knows  the  purpose  for 
which  it  is  bought  and  the  use  to  which  it  is  to 
be  put,  notes  taken  for  purchase  money  will  be 
based  upon  an  illegal  and  immoral  considera- 
tion, and  will  be  unenforceable  in  the  hands  of 
the  first  taker  or  his  transferee. 

Certiorari  from  Ck>urt  of  Appeals. 

Suit  by  Mrs.  T.  C.  Owens,  executrix,  and 
others  against  C.  0.  Jones  and  others.  Ver- 
dict and  judgment  for  plaintiffs,  and  from 
an  affirmance  by  the  Court  of  Appeals  (96 
S,  £3.  444),  defendants  bring  certiorari.  Re- 
versed. 

Buchanan  sold  a  house  and  k>t  to  Jones 
and  his  wife,  giving  them  a  bond  for  title, 
and  taking  notes  for  the  purchase  money. 
For  value  these  notes  were  transferred  to 
Owens.  The  purchasers  of  the  property 
transferred  their  bond  for  title  to  one  Smith. 
Smith  agreed  to  assume  the  debt  repre- 
sented by  the  notes  of  Jones  and  his  wife, 
and  agreed  to  pay  the  debt.  Subsequently 
Owens,  for  a  valuable  consideration,  which 
was  in  part  receiving  additional  security* 
extended  the  time  for  the  payment  of  the 
notes.  Smith  failed  to  pay  the  notes  when 
they  finally  fell  due.  A  part  of  the  purchase 
money  was  realized  upon  a  judgment  obtain- 
ed against  Smith,  and  suit  was  then  brought 
against  the  original  debtors,  Jones  and  his 
wife.  The  latter  filed  their  plea  and  an- 
swer. Among  other  contentions  made  in  the 
answer  was  that,  under  the  facts  of  the  case, 
these  defendants  became  merely  sureties  on 
the  debt,  and  Smith  the  principal  debtor,  and 
that  the  taking  of  additional  security  and 
the  extension  of  the  time  for  the  payment 
of  the  notes  operated  to  release  them.  This 
defense  was  stricken  upon  demurrer.  By 
way  of  amendment  Jones  and  his  wife  plead- 
ed that  the  notes  were  based  upon  an  illegal 
and  immoral  consideration,  alleging: 

That  "Frank  C.  Owens  purchased  said  note 
from  Claude  E.  Buchanan,  well  knowing  that 
said  house  was  built  for  a  house  of  prostitu- 
tion and  was  then  being  used  as  a  house  of 
prostitution  by  these  defendants,  and  that  said 
note  was  given  for  said  house  with  the  under^ 
standing  that  said  house  was  to  be  used  as  a 
house    of    prostitution;     that    said    Frank    0. 
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Owens  investigated  the  purposes  for  which  said 
house  was  built  by  inquiring  of  each  of  these 
defendants  and  by  personally  visiting  and  in- 
specting said  house,  and  that  the  consideration 
of  said  note  was  immoral,  and  therefore  illegal 
and  void  and  of  no  force  and  effect;  that  said 
Frank  C.  Owens  knew  that  said  house  was  upon 
Mechanic  street  in  a  restricted  district  of  the 
city  of  Atlanta,  upon  which  were  conducted 
only  houses  of  prostitution,  and  that  said  house 
was  capable  of  no  other  use  but  for  such  pur- 
pose; that  the  said  Chas.  O.  Jones  and  Mrs. 
Ola  E.  Jones  intended  at  the  time  of  purchas- 
ing same  that  it  was  to  be  used  for  no  other 
purpose;  and  that  the  said  defendants  Chas.  0. 
Jones  and  Ola  E.  Jones  did  not  intend  to  use  it 
for  any  lawful  purpose.'' 

The  defense  set  up  by  this  amendment  was 
stricken  upon  general  demurrer  urged  by  the 
plaintiff.  The  case,  after  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  was  carried 
to  the  Court  of  Appeals  for  review,  and  that 
court  affirmed  the  judgment  of  the  court  be- 
low (96  S.  E  444),  and  that  judgment  of 
affirmance  Is  brought  by  writ  of  certiorari  to 
this  court. 

Hewlett  &  Dennis,  of  Atlanta,  for  plain- 
tiffs in  error. 

Maysou  &  Johnson,  of  Atlanta,  for  defend- 
ants in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  Court  of  Appeals  proper- 
ly affirmed  to  the  judgment  of  the  court 
below  sustaining  the  demurrer  to  the  de- 
fense based  upon  the  defendants*  contention 
that  they  were  mere  sureties  upon  the  notes 
given  for  the  purchase  money  of  the  proper- 
ty In  question  and  sued  upon  by  Owens,  the 
holder. 

[2]  2.  But  we  are  of  the  opinion  that  the 
defense  set  up  by  way  of  amendment,  based 
upon  the  ground  that  the  notes  were  unen- 
forceable because  they  were  based  upon  an 
illegal  and  Immoral  consideration,  was  mer- 
itorious, and  the  trial  court  erred  in  sustain- 
ing the  demurrer  thereto,  and  the  Court  of 
Appeals,  instead  of  affirming  the  judgment  of 
the  court  below,  should  have  reversed  it 
From  the  statement  of  facts  in  the  case  of 
Abbott  Furniture  Co.  v.  Mobley,  141  Ga.  456, 
81  S.  E.  196,  it  appears  that  trover  was 
brought  for  specified  articles  of  furniture  and 
other  household  goods  which  had  been  sold 
upon  conditional  sale  with  reservation  of 
title  in  the  vendor  till  payment  of  the  price, 
and  thai  the  goods  thus  sold  were  to  be 
used  in  a  house  of  111  fame;  the  vendor, 
the  plaintiff,  knowing  that  they  were  to  be 
so  used  and  Intended  the  use  to  be  in  aid 
of  the  maintenance  of  such  house.  Such  was 
the  defense  set  up,  and  this  court  held  that 
a  demurrer  to  the  defense  was  properly  over- 
ruled, and  held  further  that  there  could  be 
no  recovery  In  the  case  if  it  appeared  upon 
the  trial  that  the  answer  of  the  defendant 
was  supported  by  the  facts  of  the  case.    See, 


also,  tiie  case  of  Watkins  v.  Nugen,  118  Ga. 
372,  45  S.  E.  262.  In  the  case  of  Eessler 
V.  Pearson,  126  Ga.  725,  55  S.  E.  963,  8  Ann. 
Cas.  180,  it  was  held: 

"If  a  house  be  let  with  intent  that  it  shall  be 
used  for  the  purposes  of  prostitution,  the  land- 
lord cannot  recover  the  rent." 

In  the  case  of  Harris  v.  Barfield  Musi€ 
House,  18  Ga.  App.  444,  89  S.  E.  592,  it  was 
ruled: 

"To  keep  a  lewd  house  is  penal  under  the  laws 
of  this  state,  and  any  person  who  knowingly 
rents  or  sells  personal  property  to  be  used  in 
such  a  house  win  not  be  assisted  by  the  courts 
to  recover  such  property  or  the  value  thereof. 
The  contract,  being  contra  bonos  mores,  will 
not  support  an  action." 

In  the  amendments  which  were  stricken 
upon  demurrer  in  the  instant  case  it  was 
alleged  that  Buchanan  "built  said  house, 
sold  said  house  to  these  defendants  for  the 
purpose  of  conducting  therein  a  house  of 
prostitution  in  violation  of  the  law;  that 
these  defendants  informed  the  said  Buch* 
anan  of  the  purpose  of  their  purchasing  said 
house  to  carry  on  therein  acts  of  prostitu- 
tion;" and  knowledge  of  these  facts  on  the 
part  of  Owens  at  the  time  of  his  purchase 
of  the  notes  is  alleged.  The  sale  of  the 
house  and  lot  and  the  giving  of  the  bond 
for  title  and  the  notes  formed  one  indivis- 
ible contract.  The  sale  of  the  house  and 
lot  under  the  circumstances  alleged  in  the 
plea  made  Buchanan  a  participant  in  the 
immoral  purposes  for  which  the  house  was 
purchased  and  for  which  it  was  to  be  used ; 
and  the  notes  given  to  him  hased  upon  jsuch 
a  consideration  were  not  enforceable  in  the 
hands  of  one  who  took  with  or  without  no- 
tice. Civil  Code,  I  4286.  Cases  dted  by  de- 
fendant in  error,  that  where  one  lends  mon- 
ey to  a  party  who  Intends  to  use  the  same 
for  some  Illegal  purpose,  such  fact  will  not 
prevent  a  recovery  on  notes  given  for  the 
money,  although  the  lender  knew  or  had 
reason  to  suspect  the  purposes  for  which  the 
money  would  be  used  by  the  borrower,  are 
not  in  point.  If  A.  lends  money  to  B.,  al- 
though he  might  know  from  B.*s  character 
and  the  circumstances  under  whidi  he  bor- 
rows the  money  that  he  would  use  it  in 
gambling  and  would  lose  It  in  the  game,  If 
A.  does  not  participate  in  any  way  In  the 
criminal  purpose  and  intent  and  is  in  no 
way  concerned  in  the  gains  or  losses  of  B., 
he  can  enforce  the  payment  of  the  note  giv- 
en for  the  money  borrowed.  But  if  he  were 
to  engage  in  the  game  with  B.  and  took  a 
note  for  B.'s  losses  to  him,  the  note  would 
not  be  enforceable  in  his  hands  nor  In  the 
hands  of  a  transferee.  The  defendants,  the 
original  makers  of  the  notes  sued  on,  are 
entitled  to  have  the  issue  made  by  their  an- 
swer submitted  to  a  jury.  And  exception^ 
to  the  ruling  of  the  trial  judge  upon  this 
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question  in  the  case  should  have  been  sus- 
tained. 
Judgment  reversed.    All  the  Justices  con- 


(149  Ga.  e?) 

NATIONAL  BANK  OF  SAVANNAH  et  aL  v. 
EVANS  et  al.     (No.  1086.) 

(Supreme  Court  of  Ckorgia.     April  18,  1019.) 

(RyUaJ)U9  hy  the  Court,) 

1.  GoNSPiBACT  ^s»6  —  Action  oir  Oasb  — 
Pleading  in  Tobt. 

In  an  action  on  the  case  for  conspiracy, 
the  conspiracy  is  not  t3ie  grravamen  of  the 
charge,  but  may  be  both  pleaded  and  proved 
as  aggravating  the  wrong  of  which  the  plain- 
tiif  complains,  and  enabling  him  to  recover 
in  one  action  against  all  as  joint  tort-feasors. 
Woodruff  V.  Hughes,  2  Oa.  App.  361,  58  S.  E. 
551;  Van  Horn  v.  Van  Horn,  56  N.  J.  Law, 
318,  28  Atl.  669 ;  s.  c,  52  N.  J.  Law.  284,  20 
Atl.  485,  10  L.  R.  A.  184;  Parker  v.  Hunt- 
ington, 2  Gray  (Mass.)  124;  8  Cyc.  673. 

2.  CoNSPiBACT  ^=»18— Pleading  ^=»205(1>— 
Petition— General  and   Special  Demub- 

REB. 

Accordingly,  a  petition  which  alleged  that 
three  named  persons,  at  a  time  stated,  '*en- 
tered  into  a  conspiracy  for  the  purpose"  of 
wrongfully  withholding  from  the  plaintiff  cer- 
tain commercial  securities  "and  for  the  purpose 
of  converting  them  [the  securities]  to  the 
joint  use  and  benefit  of  the  said"  named  per- 
sons; that  the  said  defendants  "in  furtherance 
of  said  conspiracy"  did  withhold  the  described 
securities  from  the  plaintiff,  and  on  a  day 
named  did  convert  the  same  "to  their  own 
joint  use  and  benefit,"  to  the  loss  and  injury 
of  the  plaintiff  in  a  sum  alleged  as  the  actual 
value  of  the  securities  on  the  date  of  their 
conversion,  sufficiently  set  forth  a  conspiracy 
as  against  a  general  demurrer.  Nor  was  such 
petition  subject  to  special  demurrer,  "which 
attacked  it  because  of  the  alleged  lack  of  suffi- 
cient facts  or  overt  acts  to  support  a  charge 
of  conspiracy  between  the  three  defendants." 

(a)  So  far  as  the  conspiracy  is  concerned, 
no  further  specification  is  required  than  the 
general  terms  in  which  it  is  pleaded  in  the 
declaration;  and  this  is  true  although  the  ju- 
risdiction of  the  court  to  render  judgment 
against  one  or  more  of  the  defendants  depends 
upon  allegations  and  proof  of  conspiracy. 

Gertified  Questions  from  Gourt  of  Appeals. 

Suit  by  T.  J.  Evans  and  others,  receivers 
of  the  Citizens'  &  Screven  County  Bank, 
against  the  National  Bank  of  Savannah  and 
others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error,  and  the  Ck)urt  of  Ap- 
peals certified  questions.  Questions  answer- 
ed in  the  afiirmative. 


Garrard  &  Gazan  and  E.  S.  Elliott,  all  of 
Savannah,  and  E.  K.  Overstreet  and  M.  B. 
Lufburrow,  both  of  Sylvania,  for  plaintiffs 
in  error. 

T.  J.  Evans,  of  Sylvanla,  for  defendants 
in  error. 

GEORGE,  J.  The  foregoing  rulings  are 
in  response  to  questions  propounded  by  the 
Court  of  Appeals,  as  follows: 

"This  was  a  suit  brought  to  the  superior 
court  of  Screven  county  by  the  receivers  of 
the  Citizens'  &  Screven  County  Bank  against 
the  National  Bank  of  Savannah,  J.  E.  Jaudon, 
and  W.  J.  Walker.  According  to  the  petition 
Walker  was  a  resident  of  Screven  county,  while 
the  other  two  defendants  were  residents  of 
Chatham  county.  The  petition  charged  that 
the  three  defendants  had  conspired  to,  and 
actuaUy  did,  in  pursuance  of  such  conspiracy, 
withhold  from  tiie  plaintiff  certain  collateral 
notes  and  other  securities  which  had  previous- 
ly been  fraudulently  pledged  by  the  Screven 
County  Bank  to  the  Savannah  Bank  to  secure 
an  antecedent  indebtedness  of  the  former  bank 
to  the  latter  bank.  These  notes  and  securities 
were  set  out  in  the  petition.  Unless  the  con- 
spiracy between  the  three  defendants  was 
shown,  the  trial  court  had  no  jurisdiction  over 
two  of  them— the  National  Bank  of  Savannah 
and  J.  E.  Jaudon.  The  alleged  conspiracy  be- 
tween the  three  defendants  was  set  forth  in 
the  petition  &s  follows:  'On  or  about  the  27th 
day  of  November,  1916,  or  shortly  prior  there- 
to, the  said  defendants  W.  J.  Walker,  the  Na- 
tional Bank  of  Savannah,  and  J.  E.  Jaudon, 
entered  into  a  conspiracy  for  the  purpose  of 
withholding  from  said  receivers,  under  said 
illegal  and  void  pledges,  the  said  collateral 
notes  and  other  securities  herein  referred  to, 
and  for  the  purpose  of  converting  them  to  the 
joint  use  and  benefit  of  the  said  defendants, 
the  said  W.  J.  Walker,  the  said  National  Bank 
of  Savannah,  and  J.  B.  Jaudon.  Petitioners 
further  charge  that,  in  furtherance  of  the  said 
conspiracy,  the  said  W.  J.  Walker,  the  Na- 
tional Bank  of  Savannah,  and  J.  E.  Jaudon 
did  withhold  from  the  said  receivers,  under  said 
illegal  and  void  pledges,  the  said  collateral 
notes  and  other  pledges  herein  referr^  to, 
and,  on  or  about  the  said  date,  to  wit,  on  or 
about  the  27th  day  of  November,  1915,  the 
said  W.  J.  Walker,  the  National  Bank  of  Sa- 
vannah, and  J.  E.  Jaudon  converted  to  their 
own  joint  use  and  benefit  the  collateral  notes 
and  other  securities  so  pledged;  that  on  or 
about  the  27th  day  of  November,  1915,  the 
date  of  the  said  conversion,  the  said  collateral 
notes  and  other  securities  had  an  actual  val- 
ue of  the  sum  of  $60,(X)0  or  other  large  sum. 

"1.  Was  the  alleged  conspiracy  sufficiently 
set  forth  to  make  the  petition  good  as  against 
a  general  demurrer?  In  this  connection  the 
attention-  of  the  court  is  called  to  the  repeated 
rulings  of  the  Supreme  Court  that,  where  a  pe- 
tition is  good  in  substance,  it  should  not  be 
dismissed  on  general  demurrer  for  defects 
which  could  be  cured  by  amendment;  such  de- 
fects should  be  attacked  by  special  demurrer. 
Blackwell  v.  Broughton  et  al.,  56  Ga.  390; 
Lowe  V.  Burke  et  al.,  79  Ga.  164,  3  S.  E.  449 
(2);    Metropolitan   Street  By.   Co,   v.  Powell, 
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89  6a.  601,  16  S.  B.  118  (2) ;  Reese  t.  Reese, 
89  Ga.  646, 15  S.  E.  846  (3);  Slater  ▼.  Eimbro 
et  al.,  91  Ga.  217,  18  S.  B.  296,  44  Am.  St 
Rep.  19. 

**2,  If  the  petition  was  good  as  against  the 
general  grounds  of  the  demurrer,  was  it  sub- 
ject to  the  special  grounds  which  attacked  it 
because  of  the  alleged  lack  of  sufficient  facts 
or  overt  acts  to  support  the  charge  of  con- 
spiracy between  the  three  defendants?  See, 
in  this  connection,  Woodruff  t.  Hughes,  2  Ga. 
App.  361  [58  S.  E.  551];  5  Stand.  Enc.  Proc. 
323;  12  Corpus  Juris,  629,  |  216;  4  Enc.  PI. 
&  Pr.  738;  Van  Horn  t.  Van  Horn  [52  N.  J. 
Law,  284,  20  Atl.  486]  (N.  J.  Sup.)  10  L.  R. 
A.  184;  Davis  ▼.  Johnson,  101  Fed.  952  [42 
O.  0.  A.  111]." 

All  the  Justices  concur. 


(149  Qa.  69) 

NATIONAL  BANK  OF  SAVANNAH  et  aL  ▼. 

EVANS  et  al.     (No.  1087.) 

(Supreme  Court  of  Georgia.     April  18,  1919.) 

(Byllahus  hy  the  CouriJ 

Companion  Cass. 

This  case  is  cpntroUed  hy  the  decision  this 
day  rendered  in  the  case  of  National  Bank  of 
Savannah  v.  Evans,  99  S.  E.  123. 

Certified  Questions  from  Court  of  Appeals. 

Suit  by  T.  J.  Evans  and  others,  receivers, 
against  the  National  Bank  of  Savannah  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error,  and  the  Court  of  Appeals 
certified  questions.     Questions  answered. 

Garrard  &  Gazan  and  E.  S.  Elliott,  all  of 
Savannah,  and  E.  K.  Overstreet  and  M.  R. 
Lufburrow,  both  of  Sylvanla,  for  plaintiffs 
in  error. 

T.  J.  Evans,  of  Sylvania,  for  defendants 
in  error. 

FISH,  C.  J.  Questions  answered.  All  the 
Justices  concur. 


(149  Ga.  70) 

CAMPBELL  V.  CITY  OF  JEFFERSON. 

(No.   1245.) 

(Supreme  Court  of  Georgia.    April  18,  1919.) 

(Syllabus  by  the  Court,) 

Injunction  <t=»  106(2)  —  Gboundb— Pbosecu- 
TioN  ton  Violation  of  Ordinances— In- 

QUIBT  INTO  VALIDHT  OF  OBDINANCE. 

The  city  of  Jefferson  has  an  ordinance  to 
the  effect  that  'it  shall  be  unlawful  for  any 
person  to  operate  an  automobile  within  the  dty 
of  Jefferson  with  the  cut-out  open,  that  is,  when 
the  exhaust  from  the  engine  is  not  through  the 
muffler,"  prescribing  a  penalty  on  conviction  of 
its  violation.    E.  A.  Campbell,  who  conducts  a 


I  licensed  garage  business  in  the  dty,  was  charg- 
ed several  times  with  violating  the  ordinance, 
and  was  tried,  convicted,  and  fined  by  the  may- 
or on  one  of  the  charges.  He  appealed  to  the 
council,  which  affirmed  the  mayor's  dedsion; 
and  thereupon  he  took  the  case  by  certiorari  to 
the  superior  court,  wherein  it  is  now  pending. 
Several  other  similar  charges  were  preferred 
against  him.  He  then  sought  to  have  the  mayor 
and  council  and  the  police  officers  of  the  city 
enjoined  from  prosecuting  the  charges,  alleging 
in  his  petition  substantially  that  he  had  not 
violated  the  ordinance,  for  that  whUe  he  had 
operated  an  automobile  in  the  dty  in  connec- 
tion with  his  garage,  such  machine  had  '*no 
cut-out  or  muffler  on  it";  and  "that  the  ex- 
haust from  the  motor,  not  passing  through  a 
muffler,  would  not  disturb  the  public  peace  and 
good  order  of  the  community";  and  "that  if 
the  authorities  of  the  dty  *  ^  •  can  arrest, 
try,  and  fine  Piim]  for  operating  said  automo- 
bile, it  will  force  him  not  to  use  said  automobile, 
and  this  will  materially  injure  and  damage  his 
business  and  deprive  him  from  the  revenue  of 
his  property,"  and  take  it  without  due  process 
of  law,  and  that  the  continuous  mi^iriy^g  of  sim- 
ilar cases  against  him  without  authority  of 
law  will  injure,  not  only  his  business,  but  also 
his  reputation  as  an  honest,  upright,  and  law- 
abiding  citizen,  and  that  it  is  an  illegal  and  ma- 
lidous  use  of  legal  process.  He  alleged  that 
the  ordinance  was  invalid,  because  It  refers  to 
more  than  one  subject-matter,  and  contains 
matter  different  from  that  expressed  in  the  ti- 
tle thereof.  "Petitioner  charges  that  he  has 
no  complete  remedy  at  common  law  whereby 
he  can  protect  his  dvil  rights  and  his  property, 
and  prays  that  the  court  take  equitable  juris- 
diction of  the  cause."  In  its  answer  the  dty, 
among  other  things,  contended,  in  substance, 
that  to  operate  an  automobile  which  had  no 
cut-out  or  muffler  attached  was  obviously  in 
violation  of  the  ordinance,  which  in  effect  de- 
fines the  operation  of  an  automobile  "with  the 
cut-out  open"  as  operating  It  "when  the  ex- 
haust from  the  engine  is  not  through  the  muf- 
fler." 

An  interlocutory  injunction  was  properly  r^ 
fused,  as  the  case  is  manifestly  controlled  by 
the  well- settled  general  rule  that  a  court  of 
equity  will  not  restrain  by  injunction  a  prosecu- 
tion for  the  violation  of  a  penal  ordinance;  nor 
will  it,  in  such  a  case,  inquire  into  the  validity 
of  the  ordinance. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  A.  J.  Ck>bb,  Judge. 

Snlt  by  E.  A.  Campbell  against  the  City 
of  Jefferson,  for  an  Injunction.  Decree  for 
respondent,  and  petitioner  brings  error.  Af- 
firmed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in 
error. 

S.  J.  Xlx,  of  Jefferson,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

ATKINSON,  J.,  concurs  in  the  judgment 
of  affirmance,  on  the  ground  that  the  judge 
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was  authorized  to  hold  that  the  ordinance 
was  valid  and  was  being  properly  enforced; 
but  dissents  from  the  view  that  the  case 
was  not  one  in  which  eqnity  would  enter- 
tain Jurisdiction  to  inquire  into  the  validity 
of  the  ordinance. 


(149  6a.  54) 

DRAKB  V.  WARD-TRUITT  CO.    (No.  1240.) 

(Supreme  0>urt  of  Geor^a.     April  16,  1919.) 


(SyUahiu  5y  the  Court,) 

Fraudulent  Conveyances  ^=»58  — Convbt- 
ANGE  TO  Wife. 
A  voluntary  conveyance  made  by  a  husband 
to  his  wife  is  not  void  if  the  husband  retain 
ample  property  to  pay  bis  existing  debts  and 
liabilities;  and,  in  determining  whether  the 
property  left  or  retained  by  the  husband  is  suffi- 
cient to  pay  his  existing  debts  and  liabilities, 
property  in  which  the  husband  is  entitied  to  an 
exemption  or  homestead,  but  which  has  not  been 
exempted,  is  not  to  be  deducted,  unless  the  jury 
should  find  as  a  fact  that  the  husband,  at  the 
time  of  the  conveyance,  intended  to  exempt  the 
same. 

Srror  from  Superior  Court,  Taliaferro 
Ck>unty;  B.   F.  Walker,  Judge. 

Proceedings  on  execution  by  the  Ward- 
Truitt  Company  against  one  Drake,  with 
claim  by  Cbra  Drake.  Verdict  for  plaintiff, 
claimant's  motion  for  new  trial  overruled, 
and  she  brings  error.    Reversed. 

J.  aC  Mitchell,  of  OtewfordvlUe,  for  plain- 
tiff in  error. 

Sam'l.  H.  Sibley,  of  Union  Point,  for  de- 
faidant  in  error. 

GEORGES,  J.  In  the  latter  part  of  1916 
Drake  rented  lands  of  Ward-Tmitt  Company 
and  gave  his  note  for  $360,  which  contained 
no  waiver  of  homestead  or  exemption  rights. 
In  August  1,  1916,  with  money  inherited 
from  his  father's  estate,  Drake  purdiased  a 
tract  of  land  in  his  own  name.  Two  days 
later  he  deeded  the  land  to  his  wife  and  chil- 
dren reserving  unto  himself,  however,  the 
rents,  profits,  and  control  of  the  land  dur- 
ing his  life.  On  November  21,  1916,  Ward- 
Trultt  Company  instituted  suit  upon  the 
rent  note,  then  matured  and  unpaid.  On 
March  12,  1918,  Ward-Truitt  Company  re- 
covered a  verdict  and  judgment  against 
Drake.  In  February,  1918,  and  before  the 
verdict  and  judgment  against  him,  Drake 
obtained  a  hom'estead  in  all  the  personal  propi 
erty  {which  he  owned.  The  execution  in 
favor  of  Ward-Truitt  Company  was  levied 
on  .the  land  which  Drake  had  conveyed  to 
his  wife  and  children.  On  the  trial  it  was 
conceded  that  the  deed  was  a  deed  of  gift; 


and  Drake  testified  (his  evidence  being  un- 
disputed) that  at  the  date  of  the  deed  he 
which  he  exempted  in  February,  1918. 
$600,  the  same  property  (with  the  exception 
of  some  feedstuff  which  had  been  consumed) 
which  he  exempted  in  February,  1918. 
Among  other  things  it  was  contended  that 
the  deed  to  the  wife  and  children  was  void, 
on  the  ground  that  it  was  voluntary  and  left 
Drake  insolvent  within  the  meaning  of  the 
law.  Upon  this  issue  the  court  charged  that 
unless  Drake,  after  making  the  deed,  had 
sufficient  property  to  pay  his  existing  debts 
over  and  above  the  personalty  which  had 
been  set  aside  to  him  as  an  exemption,  he 
would  be  rendered  insolvent  within  the 
meaning  of  the  law,  and  the  deed  would  be 
void..  The  verdict  was  for  the  plaintiff  in 
fi,  fa.  The  claimant's  motion  for  new  trial 
was  overruled,  and  she  excepted,  assigning 
error  upon  the  charge  aforesaid. 

The  precise  question  involved  was  before 
this  court  in  Westmoreland  v.  Powell,  69 
Ga.  256.  The  fourth  headnote  in  that  case 
is  as  follows: 


<«i 


'If,  then,  this  tort-feasor  was  insolvent,  or 
was  left  Insolvent,  when  he  made  this  yoluntary 
conveyance,  it  was  void  as  against  the  party 
damaged;  and  whether  insolvent  or  not  was  a 
question  for  the  jury— the  value  of  his  home- 
stead and  exemption  in  his  remaining  estate 
not  to  be  counted  against  him,  in  the  absence  of 
all  evidence  that  he  intended  to  apply  for  the 


ft 


same. 

The  same  case  was  again  before  the  court 
(Powell  V.  Westmoreland,  60  Ga.  572);  and 
this  court  then  approved  the  following 
charge: 

**The  assets  then  held  by  Willis  Westmoreland 
are  not  to  be  reduced  by  allowing  or  deducting 
any  exemptions  he  might  be  entitied  to  by  law, 
unless  he  had  some  intention  or  design  at  the 
time  to  avail  himself  of  such  exemptions.  Look 
to  the  evidence,  and  if  you  find  that  no  such 
intention  existed  at  the  time  he  executed  the 
deed,  then  you  would  count  all  his  property  as 
assets,  without  reference  to  legal  exemptions. 
If  an  intention  appear,  and  was  acted  on  in 
another  proceeding,  and  subsequently  to  the 
deed,  it  would  be  for  the  jury  to  say  at  what 
time  he  concdved  such  intention,  and  whether 
it  went  back  to  the  time  of  the  conveyance." 

In  view  of  the  foregoing,  the  charge  ex- 
cepted to  in  the  instant  case  was  erroneous ; 
and,  inasmuch  as  we  are  unable  to  agree  with 
counsel  for  defendant  in  en*or  in  his  conten- 
tion that  the  verdict  of  the  jury  was  never- 
theless demanded  upon  other  issues  in  the 
case,  a  reversal  must  result 

We  do  not  overlook  the  rale,  recognized 
in  this  state,  that  the  property  left  or  re- 
tained by  the  debtor  must  be  ample  to  pay 
his  existing  debts  and  liabilities,  and  must  be 
within  this  state,  and  not  within  another 
jurisdiction.     Baker  v.  Lyman,  53  Ga.  339; 
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Weed  V.  Davis,  25  Ga.  684;  Cothran  v. 
Forsyth,  68  Ga.  567.  We  are  also  mindful 
that  it  has  been  elsewhere  ruled  that  the 
property  retained  by  the  debtor  must  like- 
wise be  accessible  or  available  to  creditors 
and  subject  to  levy  by  execution  (1  Moore 
on  Fraudulent  Conveyances,  282,  and  cases 
there  cited);  and  that,  in  determining  the 
solvency  of  the  debtor,  property  in  which  he 
is  entitled  to  an  exemption  is  not  to  be  in* 
eluded.  See  Williams  v.  Hughes,  136  N.  a 
58,  48  S.  B.  518.  See,  however,  Cohen  v. 
Parish.  100  Ga.  335.  339,  28  S.  E.  122 ;  Ayers 
V.  Harrell,  111  Ga.  864,  36  S.  E.  946  (2) ;  Well- 
maker  V.  Wellmaker,  113  Ga.  1155,  39  S.  E. 
475.    Our  own  decisions  are  controlling. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(149  Oa.  38) 

OENTRAIi  OF  GEORGIA  RY.  CO.  v.  BIBB 

BRICK  CO. 

BIBB  BRICK  CO.  v.  CENTRAL  OF 
GEORGIA  RY.  CO. 

(Nos.  1060,  1145.) 
(Supreme  Court  of  Georgia.     April  16,  1919.) 

(SyUabu9  by  the  Court) 

1.  JuDoicENT  ^=»252(1)  —  Scope  of  Relief  ~ 
Prater  of  Petition— Relief. 

While  the  petition  contains  allegations  as 
to  other  matters,  the  sole  prayer  is  that  the  de- 
fendant be  enjoined  from  prosecuting  the  con- 
demnation proceedings.  There  is  no  prayer  for 
general  relief.  An  equitable  petition  is  no 
broader  than  its  prayers.  The  measure  of  re- 
lief under  the  petition  and  proof  is  that  which 
in  whole  or  in  part  is  appropriate  to  the  prayer. 
Southern  Railway  Co.  v.  State,  116  Ga.  276,  42 
S.  E.  508;  Copeland  v.  Cheney,  116  Ga.  685, 
687,  43  S.  E.  50;  Pound  v.  Smith,  146  Ga. 
431,  91  S.  E.  406 ;   16  Ena  PL  &  Pr.  794. 

2.  Eminent  Domain  ^=s>181,  280— Estoppel- 
Notice. 

Where  the  owner  of  an  easement  in  land 
takes  part  in  proceedings  to  condemn  his  in- 
terest for  public  purposes,  selecting  an  assessor, 
offering  evidence,  etc.,  and  after  an  award  ac- 
cepts full  payment,  such  owner  will  be  thereby 
estopped  from  urging  objections,  in  an  equitable 
proceeding  for  injunction,  etc,  to  the  condemna- 
tion proceedings.  Atlantic  &  Birmingham  R. 
Co.  V.  Penny,  119  Ga.  479,  46  S.  B.  665 ;  Geor- 
gia Granite  R.  Co.  v.  Venable,  129  Ga.  341,  348, 
58  S.  E.  864 ;  Winslow  v.  B.  &  O.  R.  Co.,  208 
U.  S.  59,  28  Sup.  Ct  190,  52  L.  EM.  388;  10 
R.  C.  L.  210,  §  179. 

(a)  The  notice  of  the  condemnation  proceeding 
was  a  sufficient  compliance  with  the  law.  It 
stated  that  the  condemnor  was  a  corporation 
under  the  general  railroad  laws  of  the  state,  and 
proposed  to  use  and  occupy  the  desired  property 
for  "railway  purposes,"  and  that  the  easements 
and  interests  sought  to  be  condemned  were  "use- 
ful, needful,  and  necessary  for  the  public  pur- 


poses aforesaid."  It  may  be  added  that  con- 
demnee  entered  into  the  proceedings,  appointed 
an  assessor,  took  part  in  having  an  award  made, 
and  received  the  amount  thus  awarded.  Atlanta 
Terra  Cotta  Co.  v.  Georgia  Railway  &  Electric 
Co.,  132  Ga.  537,  542,  64  S.  E.  563. 

3.  Appeal  a^vd  Erbor  «&:»162(1)— Cross- Bixx. 
OF  Exceptions— Waiver  of  Issues 

The  foregoing  rulings  are  controlling  as  t^ 
the  main  bill  of  exceptions.  All  other  issues 
having  been  waived  by  the  acceptance  of  the 
award,  assignments  of  error  in  regard  thereto 
will  not  be  discussed. 

4.  Cross -Bill  of  Exceptions. 

The  assignments  of  error  in  the  cross-bill 
of  exceptions,  with  reference  to  tl^e  ruling  out 
certain  evidence  as  to  the  necessity  for  closing 
Pine  street,  are  without  merit.  Whether  or  not 
the  closing  of  the  street  was  reasonably  neces- 
sary was  not  involved  under  the  pleadings. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  for  injunction  by  the  Bibb  Brick  Com- 
pany against  the  Central  of  (veorgia  Railway 
Company.  Directed  verdict  and  decree  for 
plaintiff,  and  defendant  excepts  and  brings 
error,  and  plaintiff  takes  a  cross-bill  of  ex- 
ceptions. Reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  cross-bill. 

The  Central  of  Georgia  Railway  Company 
notified  the  Bibb  Brick  Company  of  its  in- 
tention to  occupy  for  railway  purposes  that 
portion  of  Pine  street  between  Fifth  and 
Sixth  streets  in  the  dty  of  Macon,  in  pursu- 
ance of  the  acts  of  the  General  Assembly  ap- 
proved August  18,  1913\  and  August  10,  1916 
(Acts  1913,  p.  977;  Acts  1916,  p.  784),  and 
of  certain  contracts  made  between  the  rail- 
way company  and  the  city  of  Macon,  and  to 
condemn  all  such  easements  and  interests  as 
the  Bibb  Brick  Company  might  have  in  such 
portion  of  Pine  street  by  reason  of  its  hold- 
ing, under  renewal  lease  from  the  city  of 
Macon  for  a  period  of  30  years  from  Febru- 
ary 23,  1915,  a  described  tract  of  land  in  the 
dty  of  Macon  containing  7.61  acres,  a  part  of 
the  Macon  reserve. 

The  Bibb  Brick  Company  filed  a  petition  in 
which  it  is  alleged:  The  land  above  mention- 
ed was  leased  to  it  by  the  dty  of  Macon  upon 
the  condlton  that  it  would  maintain  thereon  a 
manufacturing  plant;  that  in  observance  of 
this  condition  it  has  erected  and  is  maintain- 
ing a  plant  of  the  value  of  $250,000.  At  the 
time  of  lease.  Pine  street  was  open  and  being 
used  as  a  regular  thoroughfare.  There  is 
practically  no  other  means  of  access  between 
plaintilTs  plant  and  the  business  and  resi- 
dence portion  of  the  city.  The  dosing  of  the 
street  will  injure  Its  business,  decrease  the 
value  of  its  leasehold  interest  in  said  land, 
and  greatly  diminish  the  value  of  its  manu- 
facturing plant     Plaintiff's  interest  cannot 
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be  condemned  without  joining  its  lessor,  the 
dty  of  Macon,  for  which  there  exist  no  au- 
thority of  law ;  and  the  proceeding  cannot  be 
maintained.  While  defendant  has  procured 
from  the  dty  of  Macon  a  contract  purporting 
to  waive  being  made  a  party  to  any  condem- 
nation proceeding,  this  contract  is  contrary 
to  law  and  ultra  vires;  and  any  law  pur- 
porting to  authorize  such  a  contract  is  uncon- 
stitutional and  void,  because  in  violation  of 
article  7,  {  6,  par.  1,  and  of  article  7,  |  10, 
par.  1,  of  the  Constitution  of  Georgia,  and 
because  not  authorized  by  any  valid  corpo- 
rate action  on  the  part  of  the  city,  and  be- 
cause there  has  been  no  valid  corporate  ac- 
tion Justifying  the  closing  of  Pine  street,  or 
in  acceptance  of  the  underpass,  subway,  or 
other  street  in  lieu  thereof.  The  condemna- 
tion proceeding  is  illegal,  because  it  does  not 
state  the  particular  railway  purpose  for 
which  it  Is  sought,  the  notice  simply  stating 
that  It  is  "for  railway  purposes";  because 
the  condemnation  of  the  easements  and  in- 
terest of  plaintiff  in  the  portion  of  Pine  street 
to  be  occupied  is  not  reasonably  necessary  to 
any  purpose  for  which  defen(!Uint  is  author- 
ized by  law  to  exercise  the  power  of  eminent 
donaain,  and  by  said  condemnation  proceeding 
defendant  Is  not  seeking  the  right  to  use  any 
of  said  portion  of  Pine  street  for  any  purpose 
for  which  it  would  be  authorized  to  exercise 
sacii  power ;  because  the  acts  of  the  General 
Assembly  and  the  contracts  between  the  de- 
fendant and  the  dty  of  Macon,  In  so  far  as 
they  purport  to  authorize  said  condemnation 
proceeding,  are  void  and  in  violation  of  arti- 
cle It  {  10,  par.  1,  of  the  Constitution  pf  the 
United  States,  which  forbids  the  passage  of 
any  law  Impairing  the  obligation  of  con- 
tracts, and  of  article  3,  {  7,  par.  8,  of  the  Con- 
stitution of  Georgia,  forbidding  the  passage 
of  any  law  which  refers  to  more  than  one 
subject-matter,  or  contains  matter  different 
from  what  Is  expressed  in  the  title  thereof. 
The  prayers  are  for  injunction  against  the 
''taking  any  steps  or  doing  any  acts  in  fur- 
therance of  the  prosecution  or  carrying  on 
of  said  condemnation  proceedings"  by  defend- 
ant, and  for  process. 

Upon  the  interlocutory  hearing  the  court 
denied  an  injunction.  Subsequently,  as  ap- 
pears from  the  answer  filed  by  defendant, 
the  Bibb  Brick  Company  named  its  assessor 
under  the  condemnation  proceeding.    The  as- 


sessors  made    an    award   of   damag«5^    the 
amount  of  which  was  tendered  by  the  defend 
ant  and  accepted  by  the  plaintiff;   and  none 
of  the  amount  so  received  has  been  tendered 
back. 

When  the  matter  came  on  for  final  trial, 
defendant  moved  for  the  direction  of  a  ver- 
dict in  its  favor,  upon  the  grounds  that  the 
evidence  showed:  (a)  That  because  of  its 
participation  in  and  acceptance  of  the  amount 
awarded  under  the  condemnation  proceed- 
ings the  plaintiff  was  estopped  from  attack- 
ing the  validity  of  these  proceedings  or  ask- 
ing any  relief  under  its  bill;  (b)  that  the 
act  sought  to  be  enjoined  had  been  done, 
plaintiff  taking  part  therein  and  accepting 
the  award  made,  and  there  was  nothing  to 
enjoin,  or  any  relief  shown  to  which  plaintiff 
is  entitled ;  (c)  that  it  would  be  inequitable 
and  unjust  to  allow  a  verdict  for  the  plain- 
tiff, when  the  evidence  discloses  that  it  re- 
fuses to  do  equity  or  give  effect  to  the  equita- 
ble rights  of  defendant,  having  accepted  the 
money  paid  under  the  award  and  refusing  to 
return  it  The  plaintifTs  counsel  stated  in 
open  court  that  it  would  repay  the  amount  it 
had  received  under  the  condenmation  pro- 
ceeding If  the  defendant  would  reopen  Pine 
street  as  it  was  when  this  suit  was  filed. 
The  defendant's  counsel  stated  that  this  was 
impos.slble.  The  court  directed  a  verdict  In 
favor  of  the  plaintiff,  granting  the  injunction 
as  prayed,  and  entered  a  decree  accordingly. 
The  main  bill  of  exceptions  assigns  error  up- 
on the  refusal  to  direct  a  verdict  in  the  de- 
fendant's favor,  and  upon  the  direction  of  the 
verdict  In  favor  of  the  plaintiff. 

The  cross-bill  of  exceptions  taken  by  the 
plaintiff  assigns  error  upon  the  rejection  of 
certain  evidence  relating  to  the  question 
whether  the  easements  and  interest  sought 
to  be  condemned  were  reasonably  necessary 
to  any  purpose  for  which  defendant  would 
be  authorized  to  exercise  the  power  of  emi- 
nent demain. 

R.  C.  Jordan  and  T.  S.  Felder,  both  of  Ma- 
con, for  plaintiff  in  error. 

John  R.  L.  Smith  and  John  P.  Ross,  both 
of  Macon,  for  defendant  in  error. 

GIIiBBRT,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bilL 

All  the  Justices  concur. 
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FITZPATRICK  ▼.  STATE.    (No.  1135.) 

(Supreme  Court  of  Georgia.     April  18,  1919.) 

(SyUalut  hjf  the  Court.) 

1.  CsnnNAL  Law  ^=»761(16)— Homicide  ^=» 
203(1, 3),  221  —  Dtinq  DECUkBATiONS  —  In- 

8TBUGTI0N8. 

In  order  for  dying  declarations  to  be  ad- 
missible in  evidence  in  a  prosecution  for  homi- 
cide, such  declarations  must  be  made  by  a  per- 
son in  the  article  of  death,  who  is  conscious  of 
his  condition,  as  to  the  cause  of  his  death  and 
the  person  who  killed  him. 

(a)  The  evidence  submitted  to  the  court  was 
sufficient  to  make  out  a  prima  facie  case  that 
the  declarations  were  made  by  the  deceased  in 
articulo  mortis,  as  to  the  cause  of  his  death  and 
the  person  who  killed  him,  and  that  at  the  time 
of  making  them  he  was  conscious  of  his  condl* 
tion;  and  there  was  no  error  in  submitting 
them  to  the  jury  under  proper  instructions. 

(b)  While  the  charge  complained  of  was  not 
entirely  accurate,  it  is  not  cause  for  reversaL 

2.  Obiminal  I/AW  ^=>762(5)— iNSTBucnoNS— 
ElxPBESsioN  OF  Opinion. 

The  evidence,  considered  with  the  defend- 
ant's statement,  authorized  the  charge  to  the 
Jury  on  the  subject  of  mutual  combat;  and  the 
charge  was  not  erroneous  for  any  reason  aa- 
signed. 

8.  HoiilCIOB  ^=»161(1),  152— MUBDBB— JUSTI- 
nCATION— Degbee. 

On  the  trial  of  this  case  the  following  in- 
struction to  the  jury  was  not  erroneous:  "When 
a  homicide  is  proven,  the  presumption  is  that 
the  killing  is  murder,  and  that  it  is  for  the  evi- 
dence to  show  justification,  or  to  reduce  the  of- 
fense to  a  lower  grade ;  and  it  is  incumbent  on 
the  prisoner  to  show  this  to  the  satisfaction  of 
the  jury,  unless  it  is  shown  from  the  evidence 
produced  against  him.'* 

4.  Chaboe  on  Fught— Homicide. 

The  evidence  authorized  a  charge  on  the 
subject  of  flight 

5.  Cbiminal  Law  ^=»82S— Inbtbuotions— 
Evidence  —  Omission  to  Ghabgb  —  New 
Tbial. 

Where  during  the  trial  of  a  criminal  case 
evidence  was  admitted  without  objection,  an 
omission  to  charge  the  jury  that  the  only  pur- 
pose for  which  the  evidence  was  admitted  was 
to  impeach  a  witness  is  not  cause  for  the  grant 
of  a  new  trial,  where  no  written  request  was 
made  that  the  judge  limit  the  effect  of  the  tes- 
timony to  that  purpose. 

6.  Cbiminal  Law  ^=>957(4)— New  Tbxal— 
Sepabation  of  Juet— Affidavits. 

In  view  of  the  contradictory  affidavit  of 
the  foreman  of  the  jury,  which  by  consent  was 
made  a  part  of  the  record,  the  conduct  of  the 
juror  In  separating  himself  from  the  jury  dur- 
ing the  consideration  of  the  case  is  not  cause 
for  reversal. 


7.  Motion  fob  New  Tbiaz^ 

The  other  grounds  of  the  motion  for  new 
trial,  so  far  as  they  are  sufficient  to  raise  any 
question  for  consideration,  are  not  of  such  char- 
acter as  to  require  elaboration,  and  show  no 
cause  for  reversal. 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Coart,  Madison  Coun- 
ty;  W.  L.  Hodges,  Judge. 

Joel  T.  Fitzpatrlck,  otherwise  known  as 
Blue  Bird  Fitzpatrlck,  was  convicted  of  mur^ 
der.  A  motion  for  new  trial  was  denied, 
and  he  brings  error.    Affirmed. 

Joel  T.  EHtzpatrick,  otherwise  known  as 
Blue  Bird  fitzpatrlck,  was  indicted  for  the 
murder  of  Jack  Embry.  On  the  trial  the 
jury  returned  a  verdict  of  guilty,'  with  a 
recommendation  to  the  mercy  of  the  court. 
He  excepted  to  the  refusal  of  a  new  triaL 
,The  evidence  tended  to  show  that  Fitzpat- 
rlck, the  deceased,  and  some  other  persons 
had  gone  intp  a  schoolhouse  about  sunset  to 
play  at  cards.  They  were  all  drinking.  A 
dispute  over  a  game  of  cards  arose  between 
Fitzimtrick  and  another  player.  Embry  was 
appealed  to,  to  settle  the  question  in  dispute. 
In  response  he  rose  on  his  elbow  and  said, 
**Blue,  I  think  you  are  wrong.**  Whereupon 
Fitzpatrlck  became  enraged,  cursed  Embry, 
and  shot  him  twice. 

It  was  contended  by  the  accused  that  the 
deceased  was  engaged  in  the  game;  that 
when  the  difficulty  began  be  started  towards 
the  accused  with  his  hand  in  his  pocket; 
that  the  accused  saw  something  "bright"  in 
the  hand  of  the  deceased,  and,  thinking  It 
was  a  pistol,  the  accused  shot  "at  the  ceiling 
to  scare  him,'*  and  threw  his  hand  down  and 
shot  the  deceased.  A  witness  testified  that 
he  took  a  pair  of  knucks  off  the  hand  of  the 
deceased  after  he  was  shot  There  was  tes- 
timony of  his  dying  declarations  as  to  the 
cause  of  his  death  and  the  person  who  killed 
him.  He  died  about  18  days  after  he  was 
shot 

Thomas  &  Thomas  and  Thos.  J.  Shackel- 
ford, all  of  Athens,  and  Berry  T.  Moseley,  of 
Danlelsville,  for  plaintiff  in  error. 

A-  S.  Skelton,  Sol.  Gen.,  of  Hartwell,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  State. 

HHX,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Error  is  assigned  in  the  first  special 
ground  of  the  motion  for  new  trial,  because 
the  court  admitted  in  evidence,  over  objec- 
tion, the  testimony  of  Dr.  W.  B.  Hardman,  the 
attending  physician  and  surgeon,  who  testi« 
fled  as  to  the  declarations  of  the  deceased  as 
to  the  cause  of  his  death  and  the  person  who 
killed  him.  These  declarations  w.ere  made 
on  several  occasions  between  the  first  and 
last  visits  of  Dr.  Hardman  to  the  deceased. 
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The  last  declaration  was  made  about  five  or 
six  days  before  his  death.  In  each  of  these 
declarations  he  said  to  Dr.  Hardman  that 
be  could  not  live.  After  making  an  exami- 
nation of  the  wounds  the  witness  told  the 
deceased  that  he  was  going  to  die.  The  de- 
ceased said  he  believed  it    The  witness  said: 

"It  is  very  plam  you  are  going  to  die,  and  in 
your  present  condition  there  is  no  hope  in  the 
world  for  you." 

Dr.  Hardman  further  testified: 

**!  did  not  say  'without  an  operation.'  •  •  • 
I  said:  'There  is  no  chance  for  yoa  Now,  if 
you  are  willing  to  take  a  shot  at  it,  I  am ;  and 
if  this  cord  [spinal  cord]  is  just  being  pressed 
on,  instead  of  cut  in  two,  I  might  can  relieve 
you,  that  is,  give  you  some  function  of  your 
cord ;  but,  if  there  is  no  pressure  there,  I  can't 
do  you  any  good.  I  want  you  and  your  family 
to  understand  that.'  *  *  *  I  did  not  say  I 
could  relieve  him ;  I  said  the  chances  were  that 
the  function  could  be  relieved.  I  have  operated 
OD  them  as  bad  as  he  was.  I  told  him  that 
after  he  made  the  statement  He  said  he  would 
take  a  shot  at  it.  As  to  that  meaning  that  he 
bad  some  hope,  it  was  to  see  whether  it  was 
pressure  or  the  spine  was  cut;  the  X-ray  did 
not  show  it  That  being  true,  under  my  opin- 
ion, as  to  his  certainly  having  some  hoi>e  that  I 
would  find  pressure  there  instead  of  a  cut,  he 
was  willing  to  grab  at  last  straw ;  and  so  was 
I,  if  he  was  willing.  He  was  still  grabbing  then 
and  still  hoping  that  I  would  benefit  him; 
*  ^  *  'he  said  it  meant  death  anyway,  regard- 
less of  operating  or  whether  I  did  not  operate, 
it  was  death  anyway.  He  made  tibat  statement 
seversd  times.  *  *  *  He  was  in  a  dying  con- 
dition at  the  time  he  made  that'  declaration  as 
to  who  shot  him  and  how  it  occurred.  A  man 
may  be  in  a  dying  condition  and  may  be  saved. 
He  may  have  a  big  blood  vessel  bleeding  and  be 
in  a  dying  condition  untQ  somebody  stopped  it 
Sometimes  a  man  can  be  absolutely  saved  when 
he  was  in  a  dying  condition.  *  *  *  He  told 
me  exactly  the  position  he  was  in  [when  shot]. 
He  said  he  was  lying  on  the  bench  in  the  school- 
house,  asleep,  and  he  heard  some  of  the  boys 
disputing  about  a  certain  matter,  he  never  told 
me.  He  said,  1  heard  the  boys  disputing  about 
a  certain  matter,  and  some  of  them  asked  me.' 
He  said,  'I  kinder  waked  up  and  turned  over, 
and  some  of  them  asked  me  what  I  thought 
about  it,  and  I  told  them  about  what  I  thought 
it  ought  to  be.'  He  said,  'Blue  Bird  Fitzpatrick 
then  said,  "What  have  you  got  to  do  mth  it 
you  gray-headed  son  of  a  bitch?"'  and  said,  *I 
turned  over  just  a  little  bit,  and  he  shot  me.' 
He  said  he  thought  he  got  up  on  his  elbow  kin- 
der, and  he  shot  through  the  shoulder  this  way 
[indicating].  This  is  all  I  could  get  out  of  him. 
That  is  about  the  statement  he  made.  He  told 
me  his  condition  on  that  night  whether  he  was 
drinking  or  sober.  He  said  he  was  sober.  Ho 
said  he  had  been  asleep,  but  said  he  was  sober. 
He  told  me  about  the  time  of  night  that  hap- 
pened. I  think  he  said  somewhere  about  0 
o'dock.  He  did  not  tell  me  anything  about  how 
many  drinks  he  had  taken." 

The  objection  to  the  evidence  was  that  it 
did  not  disclose  that  the  deceased  was  in 
articulo  mortis  and  conscious  of  his  condi- 
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tion  at  the  time  of  making  the  declarations; 
and  it  is  argued  that,  Inasmuch  as  the  de- 
ceased, at  the  time  he  made  the  declaration, 
was  willing  to  submit  himself  to  an  opera- 
tion, he  had  hope  of  an  operation  prolong- 
ing or  saving  his  life,  and  that  therefore  he 
was  not  in  the  article  of  death  and  conscious 
of  being  in  a  dying  condition.  But  it  will  be 
seen  from  the  evidence  of  Dr.  Hardman  that 
the  deceased  always  said,  before  and  after 
the  operation,  that  be  would  die,  and  that  he 
was  conscious  of  his  condition.  Dr.  Hard- 
man  also  testified  that  in  his  opinion  the 
declarant  was  in  a  dying  condition;  that  he 
was  slowly  dying.  The  evidence  discloses 
that  the  deceased  at  the  time  of  the  declara- 
tion was  paralyzed  "from  the  stomach  down," 
and  that  he  was  conscious  of  his  condition 
and  made  the  statement  that  he  could  not 
recover.  The  attending  physician  and  sur- 
geon had  also  declared  the  woimd  a  mortal 
one.  The  nature  of  the  wound  and  the  oft- 
repeated  declaration  of  the  deceased  that  he 
realized  he^  would  die  from  the  effects  of  the 
wound  made  such  a  prima  fade  case  as  to 
make  it  proper  for  such  declarations  to  go 
/to  the  jury  under  proper  instructions  from 
the  court  That  death  did  not  ensue  immedi- 
ately after  such  declarations  would  not  make 
such  statement  inadmissible.  Dying  declara- 
tions made  on  Friday  before  declarant's 
death  on  Wednesday  following  have  been 
held  by  this  court  to  be  admissible.  Bryant 
V.  State,  80  6a.  272,  4  S.  E.  853.  In  Jackson 
V.  State,  56  6a.  235,  where  some  of  the  decla- 
rations were  made  on  Friday,  and  others  pre- 
viously, and  the  deceased  died  on  Saturday, 
such  declarations  were  held  to  be  competent. 
In  that  case  the  deceased  said,  when  the 
statement  was  made,  that  he  "was  certain  to 
die."  The  real  test  is  in  such  cases  whether 
the  declarations  are  made  by  a  person  In  the 
article  of  death,  who  is  conscious  of  his  con- 
dition, as  to  the  cause  of  his  death  and  the 
person  who  killed  him.  We  think  this  case 
comes  up  to  that  test  Penal  Code,  S  1026; 
Harper  v.  State,  129  6a.  770,  59  S.  B.  792  (3); 
Jones  V.  State,  180  6a.  274,  276,  60  8.  E.  840; 
Young  V.  State,  114  6a.  849,  40  S.  E.  1000; 
Washington  v.  State,  137  6a.  218,  221,  73  S. 
B.  512 ;  Findley  v.  State,  125  6a.  579,  54  S.  E. 
106;  Bryant  v.  State,  80  6a.  272,  4  S.  E.  853. 
Error  is  assigned,  in  the  second  ground  on 
the  following  charge: 

"The  court  has  admitted  to  you  evidence  of 
dying  declarations  of  the  deceased.  I  charge 
you  that  you  should  consider  such  testimony 
with  great  caution,  and  before  you  should  con- 
sider the  same  you  should  be  satisfied  that  such 
declarations  were  conscious  utterances  in  the 
contemplation  and  the  immediate  article  of 
death,  and  you  are  to  pass  finally  for  yourselves 
on  the  question  whether  or  not  the  declarationp 
were  conscious  utterances  in  the  contemplation 
and  immediate  article  of  death." 

The  criticism  is  that  by  this  language  the 
court  assumed  that  the  declarations  were  in 
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fact  dying  declarations,  and  tliat»  Instead  of 
saying  tlie  jury  should  "consider  such  testi- 
mony with  great. caution/'  the  court  should 
haye  charged  that  such  testimony  should  he 
received  with  great  caution.  .Wliile  the 
diarge  was  not  entirely  accurate,  it  is  not 
cause  for  reversal. 

[2]  2.  The  evidence,  considered  in  connec- 
tion with  the  defendant's  statement  at  the 
trial,  authorized  the  following  charge  to  the 
jury  on  the  subject  of  mutual  combat: 

"I  charge  you  in  tMs  case  that,  if  you  believe 
from  the  testimony,  including  the  defendant's 
statement,  that  the  defendant  and  the  deceased 
had  a  mutual  intent  to  fight,  or  a  fight  had 
begun  between  the  deceased  and  the  defendant 
and  carried  on,  or  had  begun,  both  parties  be- 
ing at  fault,  and  the  defendant  killed  the  de- 
ceased, the  defendant  cannot  justify  the  killing 
in  this  case  without  showing  that  it  was  abso- 
lutely necessary.  If,  under  such  circumstances 
as  I  have  just  related  to  you,  it  is  shown  to  you 
that  it  was  absolutely  necessary  for  the  defend- 
ant to  shoot  the  deceased,  Ehnbry,  then  you 
should  acquit  the  defendant.  On  the  other 
hand,  if,  under  such  circumstances  just  related 
to  you,  it  is  shown  to  you  that  it  was  not  ab- 
solutely necessary  for  the  defendant  to  shoot 
the  deceased,  then  you  would  be  authorised  to 
find  the  defendant  guilty,  not  of  murder,  but  of 
voluntary  manslaughter.  It  is  only  in  cases  of 
mutual  combat,  or  where  there  is  a  mutual  in- 
tention to  fight,  and  both  parties  are  at  fault, 
that  it  becomes  absolutely  necessary  for  the  de- 
fendant to  kill  in  order  to  justify  a  killing." 

This  charge  is  not  erroneous  (as  alleged  in 
the  third  ground)  in  that  it  expressed  an 
opinion  that  the  defendant  was  at  fault 
Even  if  it  was  erroneous  for  any  reason,  it 
was  more  favorable  to  the  accused  than  he 
was  entitled  to.  Park  v.  State,  126  Oa.  676, 
55  S.  El  489  (10). 

[3]  8.  Error  is  assigned,  in  ground  6,  on 
the  following  charge  to  the  jury: 

"When  a  homicide  is  proven,  the  presumption 
is  that  the  killing  is  murder,  and  that  it  is  for 
the  evidence  to  show  justification,  or  to  reduce 
the  offense  to  a  lower  grade;  and  It  !■  in- 
cumbent on  the  prisoner  to  show  this  to  the 
satisfaction  of  the  jury,  unless  it  is  shown  from 
the  evidence  produced  against  him." 

It  is  insisted  that  this  was  erroneous,  for 
the  reason  that  the  presumption  of  innocence 
was  in  favor  of  the  defendant  until  his  guilt 
was  established  beyond  a  reasonable  doubt, 
and  that,  when  a  homicide  is  shown,  there 
is  no  presumption  that  such  killing  is  mur^ 
der,  and  no  burden  is  put  upon  the  defendant 
to  show  his  innocence,  or  to  show  that  the 
grade  of  the  offense  was  one  lower  than 
murder.  This  complaint  of  the  charge  is 
controlled  by  the  principle  ruled  in  the  case 
of  Mann  v.  State,  124  Oa.  760,  53  S.  E.  324, 
4  Ia  R  A.  (N.  S.)  934,  where  it  was  held  that 
in  the  trial  of  one  indicted  for  murder,  where 
the  evidence  adduced  to  establish  the  homi- 
cide presents  two  conflicting  theories  of  fact, 
one  based  upon  circumstances  indicating  mal- 


ice, and  the  other  upon  warranted  inferences 
which  negative  its  existence,  it  is  proper  in 
such  case  to  charge  the  jury  that  the  law 
presumes  every  homicide  to  be  malicious  un- 
til the  contrary  appears  from  circumstances 
of  alleviation,  or  excuse  or  justification,  and 
that  it  is  incumbent  on  the  prisoner  to  make 
out  such  circumstances  to  the  satisfaction  of 
the  jury,  unless  they  appear  from  the  evi- 
dence produced  against  him. 

[4]  4.  Headnote  4  disposes  of  ground  8» 
and  requires  no  elaboration. 

[6]  5.  Jesse  Black,  as  a  witness  for  the  de- 
fendant, testified  that  when  the  shooting 
took  place  he  was  lying  on  a  desk  asleep; 
that  the  first  thing  he  heard  was  a  shot,  and 
after  the  pistol  fired  he  went  to  Mr.  Embry 
and  pulled  his  shirt  back  and  saw  where  he 
was  shot;  that  Fltzpa trick  walked  out  of  the 
door;  and  that  he  took  a  pair  of  knucks  off 
the  hand  of  Embry  and  put  them  back  in  his 
pocket  The  state,  in  rebuttal,  offered  the 
testimony  of  Mrs.  Embry  and  her  son,  Wat- 
son Embry,  to  the  effect  that  Jesse  Black 
told  them,  shortly  after  the  homicide,  that 
Fitzpatrick  shot  Embry,  and  that  he  had  "no 
more  right  to  shoot  him  than  I  did  to  rise 
up  and  shoot  Watson" ;  that  Embry  was  doing 
nothing  at  the  time  he  was  shot,  hut  was 
lying  down  on  a  bench;  that  he  (Black)  and 
the  defendant  were  engaged  in  a  dispute  over 
a  game  of  cards  and  called  on  Embry  to 
settle  the  dispute;  that  deceased  stated  that 
he  thought  Fitzpatrick  was  wrong,  whereup- 
on defendant  cursed  and  diot  him.  In 
grounds  10  and  12  of  the  motion  for  new 
trial  it  is  complained  that  the  judge  in  charg- 
ing the  jury  did  not  limit  the  application  of 
this  testimony  to  the  subject  of  impeachment 
of  the  witness  Black.  There  was  no  re- 
quest, written  or  otherwise,  for  the  judge 
thus  to  limit  the  consideration  of  the  evi- 
dence. The  law  on  the  subject  of  impeach- 
ment generally  had  been  given  by  the  court 
to  the  jury;  and,  in  the  absence  of  a  written 
request  to  charge  the  jury  to  limit  the  con- 
sideration Qf  the  evidence  to  the- question  of 
impeadiment,  the  failure  of  the  court  so  to 
instruct  the  jury  is  not  cause  for  a  new  trial. 
Helms  V.  State,  136  Ga.  799,  72  S.  El  246  (4)* 
The  ruling  in  the  case  of  Jones  v.  Harrell* 
110  Ga.  373,  35  S.  E.  690,  is  not  controlling 
here.  On  the  trial  of  that  case  Jones,  the 
husband,  was  asked  if  he  had  not  told  cer- 
tain persons  that  he  was  the  agent  of  his 
wife.  He  denied  this.  A  witness  was  in- 
troduced to  show  that  the  husband  had  rei>- 
resented  himself  to  these  persons  as  such 
agent  This  testimony  was  objected  to,  the 
objection  was  overruled,  and  the  evidence 
was  admitted  for  the  purx)ose  of  contradict- 
ing the  husband;  the  judge  remarking  at 
the  time  that  he  would  charge  the  jury  as  to 
the  effect  of  it  But  the  judge  failed  to  charge 
as  to  this  matter,  and  the  failure  to  do  so 
was  excepted  to.     This  court  held  in  that 
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case  that  the  Judge  should  have  explained 
the  matter  to  the  Jury,  and  to  have  properly 
111  Hi  ted  the  effect  of  the  evidence.  In  the 
Instant  case  there  was  no  objection  to  the 
admission  of  the  evidence;  and  it  was  of- 
fered solely  for  the  purpose  of  impeaching 
the  defendant's  witness  Jesse  Black.  The 
Jury,  no  doubt,  so  considered  it.  The  atten- 
tion of  the  court  was  not  called  to  the  Im- 
peaching evidence  with  a  request  to  charge 
the  jury  as  to  the  effect  of  the  evidence.  In 
the  absence  of  a  timely  written  request  for 
the  court  to  limit  the  effect  of  the  evidence 
to  the  question  of  impeachment,  this  omis- 
sion to  charge  will  not  be  the  cause  for  a  new 
triaL 

[6]  6.  The  thirteenth  ground  of  the  mo- 
tion for  new  trial  complains  that  after  the 
case  had  been  submitted  to  the  Jury,  and 
while  they  were  considering  the  case  at  night, 
before  any  verdict  had  been  reached,  their 
foreman,  W.  P.  Dean,  separated  himself  from 
the  Jury  and  went  a  considerable  distance, 
not  In  company  with  an  officer,  to  the  home 
of  D.  H.  Cox,  and  entered  said  home  and 
communicated  with  and  held  a  conversation 
with  Cox.  It  Is  alleged  that  this  conduct  of 
the  juror  was  without  the  knowledge  or  con- 
sent of  movant  or  his  counsel,  and  was  not 
known  to  them  until  after  the  verdict,  and 
that  the  juror  had  opportunity  to  hear  the 
case  discussed  on  the  streets  of  the  town  in 
which  the  case  was  being  tried,  or  in  the 
home  of  Cox.  In  the  light  of  the  contra- 
dictory affidavit  of  Dean,  the  juror,  which 
by  consent  was  made  a  part  of  the  record, 
the  conduct  of  the  juror  in  separating  him- 
self from  the  jury  is  not  cause  for  reversal. 
The  Juror  in  his  affidavit  testified  that  on  the 
morning  after  the  trial  had  been  concluded, 
and  before  the  Jury  had  made  its  verdict,  the 
Jury  returned  about  daylight  to  the  courts 
house  to  resume  their  deliberations  of  the 
case,  and  when  they  arrived  at  the  court- 
house they  found  the  doors  locked.  Mem- 
bers of  the  jury  asked  who  had  the  keys. 
Deponent  stated  that  D.  H.  Cox  was  the 
keeper  of  the  courthouse,  and  that  in  all 
probability  he  had  the  keys.  Deponent  was 
requested  to  go  to  the  home  of  Cox,  which 
was  in  sight  of  the  courthouse  and  of  the 
place  where  the  Jury  were  at  that  time.  De- 
ponent went  to  the  home  of  Cox,  who,  in 
response  to  his  knock  on  the  door,  invited 
htm  in ;  but  he  did  not  go  in.  He  stated  to 
Cox  that  the  Jury  wanted  to  get  in  the  court- 
house, and  that  he  had  come  after  the  keys. 
Cox  asked  If  the  Jury  had  agreed  on  a  ver- 
dict; to  which  deponent  made  no  reply.  Cox 
gave  him  the  keys,  and  he  returned  immedi- 
ately to  the  Jury,  who  were  awaiting  his  re- 
turn. Nothing  was  said  about  the  case,  other 
than  the  question  asked  him  by  Cox.  De- 
ponent was  away  from  the  jury  not  over  ten 
minutes  in  going  to  and  from  the  home  of 


Cox.  He  did  not  see  or  meet  any  one  else, 
and  had  no  conversation  with  any  other 
person.  At  no  time  during  the  trial  did  he 
discuss  the  case  with  any  person  or  persons 
other  than  the  Jury  in  deliberating  thereon. 
The  bailiff  In  charge  of  the  Jury  remained 
with  the  11  while  deponent  was  away  from 
them  on  the  mission  to  Cox's  home. 

[7]  7.  The  other  grounds  (4,  6,  7,  9,  11)  of 
the  motion  for  new  trial,  so  far  as  they  are 
sufficient  to  raise  any  question  for  consider- 
ation, are  not  of  such  character  as  to  require 
elaboration,  and  they  show  no  cause  for  re- 
versal. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except 

■ 

ATKINSON,  J.  (dissenting).  Where*  in  re- 
buttal of  a  witness  for  the  defendant,  the 
state  introduces  evidence  of  previous  state- 
ments by  the  witness,  contradicting  his  testi- 
mony delivered  at  the  trial,  and  the  contra- 
dictory evidence  is  of  such  character  as  that 
it  might  be  understood  by  the  Jury  to  apply 
to  the  main  issue  in  the  case,  and.  If  so  ap- 
plied, would  be  Injurious  to  the  accused,  it  is 
the  duty  of  the  judge,  without  request,  to 
so  charge  the  jury  as  to  limit  the  applica- 
tion of  the  contradictory  evidence  to  the  Im- 
peachment of  the  witness.  Under  the  facts 
of  this  case  the  omission  to  <diarge  as  Just 
indicated  was  cause  for  reversal.  Jones  v. 
Harrell,  110  Ga.  373,  35  a  B.  690  (6),  where 
this  court  held: 

"If  the  husband  be  Introduced  as  a  witness 
and  deny  making  such  declarations,  evidence 
tending  to  show  that  he  did  make  them  is  ad- 
missible, not  for  the  purpose  of  establishing  the 
agency,  but  only  to  contradict  him;  and  the 
trial  judge  should  so  instruct  the  Jury," 


(2S  Ga.  App.  678) 
COOK  et  aL  v.  RTAL8.     (No.  9999.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

April  23,  1919.) 

(SyUaluM  hy  the  Court,) 

Appeal  ano  Ebbob  ^=s>1005(2)~Rulino  ov 
Motion  fob  New  Tbiait-Avebments. 
Under  the  issues  actually  involved  in  this 
case,  the  excerpts  from  the  charge  of  the  court 
which  are  complained  of  contain  no  error  re- 
quiring a  reversal;  and,  there  being  evidence 
to  support  the  verdict,  the  judgment  overruling 
the  motion  for  a  new  trial  must  be  affirmed. 

Error  from  Superior  Court,  Talbot  Coun- 
ty;   G.  H.  Howard,  Judge. 

Action  between  J.  T.  Cook  and  others  and 
S.  J.  Ryals.  Judgment  for  the  latter,  mo- 
tion for  new  trial  overruled,  and  the  former 
bring  error.    Affirmed. 


^s^For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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A.  P.  Persons,  of  Talbotton,  for  plaintiffs 
In  error. 

Love  &  Fort,  of  Columbus,  for  defendant 
in  error. 

WADE,  C.  J.    Affirmed. 

JENKINS  and  IiUKE,  JJ.,  concur. 


(23  Ga.  App.  660) 

PRINCE  ▼.  EVANS.     (No.  10133.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  22,  1919.) 

(8yUahu$  5y  the  Court.) 

1.  Appeal  and  Erbob  ^s»725(2)  —  Assioir- 

HENT  OF  EbBOR— SUFPICISNCT. 

Where  a  bill  of  exceptions  recites  the  filing 
of  a  petition  and  of  a  demorrer  thereto,  that 
the  demurrer  was  sustained  and  the  case  dis- 
missed, and  that  "to  this  ruling  and  to  this 
judgment  of  tiie  court  on  said  demurrer  plain- 
tiff excepted,  now  excepts,  and  assigns  the  same 
as  error,  on  the  ground  that  said  judgment  and 
ruling  is  contrary  to  law,"  this  is  a  sufficient 
assignment  of  error  to  withstand  a  motion  to 
dismiss  the  writ  of  error.  Du  Bose  v.  Bank  of 
Sparta,  139  Ga.  115,  76  S.  E.  804  (1) ;  Gallo- 
way V.  Vestal.  135  Ga.  707,  70  S.  E.  589  (2) ; 
Toomey  v.  Read  &  Gresham,  133  Ga.  855,  67 
S.  E.  100  (1);  McGregor  v.  Third  National 
Bank  of  Atlanta,  124  Ga.  557,  53  S.  E.  98  (3) ; 
American  Investment  0>.  v.  Cable  Co.,  4  Ga. 
App.  106,  60  S.  E.  1037  (1);  O'Neal  v.  Mil- 
ler, 9  Ga.  App.  180,  70  S.  E.  971  (2). 

2.  Sales  ^s>418(8)  —  Action  fob  Selleb's 
Bbeach  —  Dismissal  of  Petttion  — Dam- 
ages. 

A  petition  which  seeks  to  recover  damages 
from  a  vendor  of  fertilizers  because  of  hia  fail- 
ure to  deliver  a  portion  of  a  lot  of  guano 
contracted  for,  resulting  In  the  purchaser  not 
having  enough  fertilizer  for  his  entire  farm, 
and  the  consequent  failure  of  a  portion  of  the 
land  cultivated  by  him  to  produce  as  much  com 
and  cotton  without  the  fertilizer  as  it  would 
have  done  with  it,  was  properly  dismissed  on 
demurrer,  even  though  the  petition  alleged  that 
the  land  upon  which  the  guano  furnished  was 
used  produced  more  than  that  upon  which  it 
was  not  used,  and  though  all  the  land  "received 
the  same  cultivation  and  attention  and  had  the 
same  seasons."  Such  damages  are  too  remote, 
and  are  not  "such  as  the  parties  contemplated, 
when  the  contract  was  made,  aa  the  probable 
result  of  its  breach."  Civil  C>>de  1910,  §§  4394 
and  4395;  Williams  Mfg.  Co.  v.  Schofield's 
Sons  Co.,  21  Ga.  App.  23  (2),  27  (2),  93  S.  B. 
527,  and  cases  dted.  See,  also,  Leitner  v. 
Goodwin  &  BeaU,  60  Ga.  148  (2);  Butler  v. 
Moore,  68  Ga.  780,  45  Am.  Rep.  508. 


3.  Dauaoes  «=»157(1)  —  Surr  fob  Special 
Dauages  —  Becovebt  of  Gensbal  ob 
NouiNAL  Damages. 

'*In  a  suit  for  special  damages  alone,  where 
the  plaintiff  is  not  entitled  to  recover  the  spe- 
cial damages  sued  for,  there  can  be  no  recovery 
of  general  or  nominal  damages."  Sparks  Mill- 
ing Co.  V.  Western  Union  Telegraph  Co.,  9  Ga. 
App.  728,  72  S.  B.  179  (2).  And  see  Twin 
CHty  Lumber  Co.  v.  Daniels,  22  Ga.  App.  578, 
96  S.  E.  437  (4),  and  cases  cited. 

Error  from  City  Court  of  La  Grange;  E. 
T.  Moon,  Judge. 

Action  by  J.  P.  Prince  against  Wk  T.  Evans. 
Petition  dismissed  on  demurrer,  and  plain- 
tiff brings  error.    Affirmed. 

R.  A.  McGraw  and  J.  F.  Hatchett,  both  of 
Greenville,  for  plaintiff  in  error. 

L.  B.  Wyatt,  Arthur  Greer,  and  L.  U 
Meadors,  aU  of  La  Grange,  for  defendant  in 
error: 

BLOOODWORTH,  J.    Judgment  affirmed. 

BROYLES.  P.  J.,  and  STEPHENS,  J., 
concur. 


(2S  G&.  App.  650) 

CITY    OP   JACKSON   V.    CRAWFORD. 

(No.  10105.) 

(Ck>nrt  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  22,  1919.) 

(SyllahuB  by  the  Court  J 

New  Tbial  «s>70~GB0UirDB— Evidsitos. 

The  motion  for  a  new  trial  contains  only 
the  usual  general  grounds ;  the  verdict  was  au- 
thorized by  the  evidence,  and  the  court  did 
not  err  in  denying  a  new  triaL 

Error  from  Superior  Court,  Butts  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  the  City  of  Jackson  and 
Mrs.  W.  M.  Crawford.  Judgment  for  the 
latter,  motion  for  new  trial  denied,  and  the 
farmer  brings  error.    Affirmed. 

0.  Jj,  Redman  and  W.  E.  Watkins,  both  of 
Jackson,  for  plaintiff  in  error. 

H.  M.  Fletcher,  of  Jackson,  for  defendant 
in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ.» 
concur. 


^s»For  other  cases  sm  sams  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


1 


Ga.) 


MORRIS  T.  SEABOARD  AIR  LINE  RY. 


133 


(23  Qa.  App.  554) 
MORRIS  V.  SEABOARD  AIR  LINE  RY. 

(No.  0954.) 

(Ccmrt  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  16,  1919.) 

(8yttahu9  hy  the  Oowrt.) 

Release  ^s>16— Pbbsonal  Iitjubies—Efbvot 
~  Mistake. 

Where  one  injured  in  a  railway  collision 
executes  voluntarily,  and  upon  a  consideration 
adequate  for  the  injuries  then  known,  a  written 
release  of  all  claim  on  account  of  his  injuries, 
he  cannot,  on  subsequent  discovery  of  injuries 
not  known  or  suspected  at  the  time  of  the  set- 
tlement, obtain  a  cancellatfon  of  the  release,  on 
the  ground  of  mistake,  in  the  absence  of  fraud 
or  undue  influence,  and  recover  for  such  inju- 
ries, although  the  compensation  received  is 
wholly  inadequate  in  view  of  the  injuries  actual- 
ly inflicted. 

Error  from  Superior  Ck)iirt,  Gwinnett  Ooan- 
ty;  A.  J.  Cobb,  Judge. 

Suit  by  J.  E.  Morris  against  the  Seaboard 
Air  liine  Railway.  Demurrer  to  petition 
sustained,  suit  dismissed,  and  plaintiff  brings 
error.  -Affirmed. 

D.  K.  Johnston  and  Westmoreland,  Ander- 
son ft  Smith,  all  of  Atlanta,  for  plaintiff  in 
error. 

N.  L.  Hutchins,  of  Lawrenceville,  and  Er* 
win,  Rucker  &  Nix,  of  Athens,  for  defendant 
In  error. 


WADE,  G.  J.  Morris  brought  suit  against 
the  Seaboard  Air  Line  Railway  on  account 
of  certain  personal  injuries  received  by  him 
in  a  "head-on"  collision,  while  a  passenger 
on  a  train.  The  answer  included  a  plea  of 
accord  and  satisfaction,  based  upon  a  writ- 
ten release  executed  by  the  plaintiff.  The 
release  is  in  full  as  follows: 

"Seaboard  Air  Line  Railway.  Release.  For 
and  in  consideration  of  the  sum  of  five  and 
®Vioo  dollars  ($5.00)  to  me  paid,  the  receipt  of 
which  is  hereby  acknowledged,  and  for  no  other 
consideration  whatsoever,  I,  J.  Edgar  Morris, 
do  hereby  release  and  forever  discharge  the 
Seaboard  Air  Line  Railway,  and  any  and  all 
railroads  owned,  leased,  operated,  or  controlled 
by  it,  and  its  successors,  from  all  claims  and 
causes'  of  action  for  or  by  reason  of  injuries 
received  by  me  on  or  about  December  6,  1015, 
at  or  near  Dacula,  Ga.,  while  a  passenger  in 
the  employ  of  the  Seaboard  Air  Line  Railway ; 
the  consideration  hereinbefore  referred  to  being 
in  full  compromise,  satisfaction,  and  discharge 
of  all  claims  and  causes  of  action  arising  out 
of  the  injuries  and  in  exoneration  of  the  rail- 
way from  all  liability  by  reason  thereof.  In 
wibyess  whereof  I  hereunto  set  my  hand  and 
seal  this  the  7th  day  of  December,  A.  D.  1015. 
J.  Edgar  Morris.  [Seal]  Signed,  sealed,  and 
delivered  in  the  presence  of:   P.  O.  Langston." 


In  an  amendment  to  the  petition  the  plain- 
tiff admitted  the  execution  of  the  release  re- 
ferred to,  but  sought  to  avoid  its  effect  by 
alleging  Uiat  the  release  was  executed  under 
a  "mistake  of  fact,"  and  prayed  for  a  can- 
cellation thereof.  The  allegations  in  refer- 
ence to  the  "mistake  of  fact*'  are: 


«f 


'That  at  the  time  he  executed  same  [the  re- 
lease] he  believed  that  the  injury  which  he  had 
received  at  the  hands  of  defendant  in  the  man- 
ner set  out  in  the  original  petition  was  very 
slight,  and  could  not  possibly  result  seriously  to 
him;  that  at  the  time  he  executed  said  release 
there  was  no  apparent  injury  as  a  result  of  the 
collision  aforesaid,  except  a  slight  braise  or 
contusion  on  his  forehead,  whidi  at  the  time 
(the  next  day  after  he  had  received  the  injury) 
gave  him  practically  no  pain.  He  believed  that 
he  had  only  received  a  bruise  which  would  pass 
away  in  a  few  days,  and  under  this  misappre- 
hension or  mistake  of  fact  he  executed  the  re- 
lease referred  to  for  a  consideration  of  ^, 
which  he  estimated  was  enough  to  cover  the 
actual  expenses  to  which  he  had  been  put  be- 
cause of  the  late  arrival  of  his  train  in  the  dty 
of  Atlanta,  which  was  his  destination,  and  the 
necessity  of  hiring  a  taxicab  and  incurring 
other  expenses  in  connection  therewith.' 


n 


The  defendant  demurred  to  the  petition  as 
amended,  on  the  ground  that  it  showed  upon 
its  face  the  execution  of  the  release  relied 
upon  to  defeat  a  recovery,  and  that  no  suffi- 
cient grounds  were  alleged  to  warrant  its 
cancellation.  The  trial  Judge  sustained  the 
demurrer,  and  dismissed  the  petition.  This 
is  excepted  to  and  assigned  as  error. 

There  being  no  allegation  that  the  alleged 
"mistake  of  fact"  was  due  to  the  fraud  or 
misrepres^itatlons  of  the  defendant  or  Its 
agents,  the  sole  question  for  determination 
by  this  court  Is  whether  or  not  the  written 
release  executed  by  the  plaintiff  should  have 
been  canceled  because  executed  under  the 
belief  that  his  injury  was  a  slight  bruise, 
when  he  was  in  fact  seriously,  painfully,  and 
permanently  hurt  The  Supreme  Court,  in 
the  case  of  Jossey  v.  Georgia  Southern  & 
Florida  Ry.  Co.,  109  Ga.  439,  34  S.  E.  664, 
say: 

"One  who  signs  a  contract  which  recites  that 
in  consideration  of  a  stated  sum  paid  him  by  a 
railroad  company  he  releases  it  from  all  lia- 
bility for  a  personal  injury,  which  he  contends 
was  caused  by  its  negligence,  will  be  estopped 
from  claiming  that  the  release  is  not  binding 
upon  him,  because  he  thought  when  he  signed 
the  contract  that  it  related  only  to  the  time 
he  lost  in  consequence  of  the  injury  and  did 
not  cover  damages  caused  thereby,  when  it  ap- 
pears that  no  fraud  of  any  kind  was  practiced 
upon  him,  and  that,  having  ample  opportunity 
and  capacity  to  read  *  *  *  it,  he  negli- 
gently failed  to  do  so." 

From  a  careful  examination  of  the  books 
there  appears  to  be  no  Georgia  case  directly 
in  point  involving  mistake  of  fact  in  the 
execution  of  a  release  to  a  railroad,  but  there 
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Is  direct  authority  from  other  revlewlBg 
courts  directly  on  the  question  here  con- 
sidered. In  the  case  of  Houston  &  Texas 
Central  Railroad  Co.  v.  McCarty,  94  Tex.  298, 
60  S.  W.  429,  53  L.  R.  A.  607,  86  Am.  St.  Rep. 
854,  it  Is  held  that  a  release  In  full  by  one 
Injured  by  the  negligence  of  a  railroad  com- 
pany, upon  a  consideration  adequate  for  the 
injury  then  known,  cannot  be  set  aside  on  the 
ground  of  mistake,  upon  the  subsequent  dis- 
covery of  internal  injuries  not  known  or  sus- 
pected at  the  time  of  the  settlement,  and  a 
recovery  permitted  for  such  Injuries,  al- 
though the  compensation  received  Is  wholly 
Inadequate  In  view  of  the  Injuries  actually 
received.  Again,  in  Quebe  v.  Gulf,  Colorado  & 
Santa  F6  Ry.  Co.,  98  Tex.  6,  81  S.  W.  20, 
66  Ia  R.  A.  734,  4  Ann.  Cas.  545,  It  Is  held 
that  knowledge  of  the  Injuries  which  may 
develop  in  the  future  from  an  accident  Is 
not  necessary  to  support  an  Intention  to  re- 
lease all  liability  for  the  result  of  such  ac- 
cident, prospective  as  well  as  present;  that 
re-employment  of  an  injured  employ 6  for  one 
day,  and  for  such  further  time  as  may  be 
satisfactory  to  the  employer^  is  sufficient 
consideration  to  support  a  release  of  liability 
for  injuries  caused  by  the  negligence  of  the 
employer,  where  at  the  time  the  release  was 
given  the  injuries  were  believed  by  both 
parties  to*  be  slight  and  insignificant,  al- 
though they  subsequently  prove  to  have  been 
serious,  and  to  have  destroyed  the  employe's 
ability  to  labor.  It  Is  our  opinion  that  these 
rulings  are  sound.  Had  the  release  been 
attacked  for  fraud,  the  question,  of  course, 
would  have  been  entirely  diflferent.  However, 
the  petition  imder  consideration  showing  on 
Its  face  that  at  the  time  the  plaintiff  signed 
the  release  he  knew  (there  being  no  allegation 
of  fraud  or  undue  Influence  on  the  part  of  the 
railway  company)  that  its  purport  and  effect 
were  a  settlement  In  full  tof  all  injuries  re- 
ceived by  him  in  the  collision,  there  can  be 
no  recovery  for  an  Injury  unknown  to  the 
parties  at  that  time  and  not  considered  by 
them.  The  general  rule  In  cases  of  this 
kind,  by  the  great  weight  of  authority,  we 
think  is  that,  where  a  party  who  has  a  claim 
against  another  for  personal  Injuries  agrees 
upon  a  settlement  of  his  claim,  and  accepts 
a  sum  of  money  or  other  thing  of  value  in 
settlement  of  such  claim,  he  Is,  In  the  absence 
of  fraud,  or  concealment,  concluded  by  the 
settlement.  See  Rldeal  v.  Great  Western  R. 
Co.,  1  Fost  &  F.  706;  Kowalke  v.  Milwaukee 
Electric  R.  &  Light  Co.,  103  Wis.  472,  79  N. 
W.  762,  74  Am.  St.  Rep.  877 ;  Seeley  v.  Citi- 
zens' Traction  Co.,  179  Pa.  334,  36  Atl.  229 ; 
Alabama  &  V.  R.  Co.  v.  TurnbuU,  71  Miss. 
1029,  16  South.  346;  Homuth  v.  Metropolitan 
Street  R.  Co.,  129  Mo.  643,  31  S.  W.  903.  The 
case  first  cited  (Rideal  v.  Great  Western  R. 
Co.)  was  very  much  like  the  case  before  us, 
In  the  respect  that  at  the  time  of  the  release 
the  injuries  appeared  trivial,  but  they  after- 


wards proved  to  be  serious  and  permanent. 

In  the  case  under  review  we  are  unable 
to  see  any  circumstance  to  take  the  release 
out  of  the  general  rule.  The  release  signed 
by  the  plaintiff  was  a  binding  contract  by 
which  he  took  the  chances  as  to  future  de- 
velopment of  the  Injuries.  No  circumstance 
of  undue  influence  or  overreaching  is  shown. 
So  far  as  appears  from  the  petition,  he  acted 
freely  and  roluntarily  in  making  the  settle- 
ment. The  consideration  was  a  valuable  and 
legal  one,  though  small,  and  the  smallness  of 
the  consideration  cannot  by  Itself  furnish 
ground  for  cancellation  of  the  release.  Under 
any  other  rule  than  that  here  announced,  no 
one  could  ever  make  a  settlement  and  take  a 
release  with  the  assurance  that  it  would  not 
be  attacked  and  set  aside  on  the  statanoit 
of  the  person  who  executed  It  that  when  he 
signed  it  he  was  mistaken  as  to  the  extent  of 
his  injuries  as  thereafter  developed.  From 
what  Is  hereinbefore  said,  it  Is  the  opinion 
of  this  court  that  the  trial  Judge  did  not  err 
in  sustaining  the  demurrer  and  dismissing 
the  suit. 

Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.»  concur. 


(23  Oa.  App.  62D) 
BALD  MOUNTAIN   PORTLAND  CEMENT 
CO.  V.  McGUIRK.     (No.  10026.) 

(Court  of  AppealB  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(Syllabus  hy  the  Court,) 

1.  Evidence  ^s>419(15)  —  Oonsidbsation  of 
Note—Pabol  Bvidbncb. 

Where  a  promissory  note  recited-  that  the 
consideration  thereof  was  "60  shares  of  the 
capital  stock  of  the  Bald  Mountain  Portland 
Cement  Company,"  it  was  reversible  error,  up- 
on the  trial  of  the  suit  upon  the  note,  for  the 
court,  over  timely  objection,  to  permit  the  de- 
fendant to  prove  by  her  witness  Lester  that 
"she  (meaning  the  defendant,  Mrs.  McGuirk) 
asked  me  the  question,  if  those  subscriptions,  if 
this  money,  had  to  be  raised  before  they  could 
build  the  plant,  and  I  told  her  that  Mr.  Bass 
and  this  board  of  directors  said  they  were  going 
to  order  the  machinery  and  finance  the  propo- 
sition, and  then  these  subscriptions  would  come 
in  to  take  care  of  those  obligations,"  and  further 
over  timely  objection  to  permit  the  defendant  to 
testify  that  "Mr.  Wm.  F.  Lester  came  to  me 
about  taldng  stock  in  this  Bald  Mountain  Port- 
land Cement  Company,  he  explained  it  all  very 
fully  to  me,  he  talked  a  great  deal  about  it, 
wliy  he  wanted  me  to  take  stoclL.  I  felt  very 
anxious,  because  they  had  promised  to  build  the 
plant  in  12  months."  Such  testimony  referring 
to  representations  before  the  purchase  of  the 
stock  and  not  having  been  integrated  in  the 
contract  of  indebtedness,  varied  and  added  to 
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the  terms  of  the  promissory  note  the  considera- 
tion of  which  was  "50  shares  of  the  capital  stock 
of  the  Bald  Mountain  Portland  Cement  Com- 
pany." See  Dinkier  v.  Baer,  02  Ga.  432,  17  S. 
E.  953;  C,  R  &  C.  Ry.  Co.  v.  Warthen,  98 
Ga.  599,  25  S.  E.  988;  Smith  v.  Southern 
Building  &  Loan  Co.,  Ill  Ga.  811, 35  S.  B.  707. 

2.  Ruling  on  Motion  fob  New  Trial. 

There  are  no  errors  of  law  other  than  those 
dealt  with  above.  For  the  reason  herein  set  out, 
the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   W.  D.  Ellis,  Judge. 

Action  by  the  Bald  Mountain  Portland 
Cement  Company  against  Susan  McGuirk. 
Judgment  for  defendant,  motion  for  new 
trial  denied,  and  plaintiff  brings  error.  Re< 
versed. 

See,  also,  20  Ga.  App.  152,  92  S.  B.  761. 

Jos.  P.  Jones,  of  Rome,  and  Walter  McEl- 
reath,  of  Atlanta,  for  plaintiff  in  error. 

C.  J.  Lester,  of  Bamesyille,  for  defendant 
in  error. 

liXTKE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(28  Qtu  App.  667) 

LUKE  et  al  v.  GILLET.     (No.  10825.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  22,  1919.) 

(ByUabu9  hy  the  Court  J 
ExcEPTioNB,  Bill  of  €=:»32(3)  —  CJebtifica- 

TION— ATTTHOBITT  OF  JUDOE. 

An  ordinary  final  bill  of  exceptions  in  a 
case,  civil  or  criminal,  should  be  presented  to 
the  judge  who  presided  in  the  cause,  and  certi- 
fied by  him,  except  in  case  of  his  dying  subse- 
quently to  the  ruling  complained  of  and  before 
the  statutory  period  for  certifying  has  expired. 
Where,  just  before  the  expiration  of  a  term 
of  ofilce  of  a  judge  of  a  city  court,  he  overrules 
a  motion  for  a  new  trial,  the  bill  of  exceptions 
complaining  of  this  ruling  should  be  tendered 
to  him  and  signed  and  certified  by  him;  and  his 
successor  in  office  has  no  power  to  sign  and 
certify  it.  Civ.  Code  1910,  §§  6152,  6155;  Scott 
V.  State,  5  Ckt.  App.  812,  63  S.  E.  936.  This 
court  is  without  jurisdiction  in  this  case,  and  the 
writ  of  error  is  dismissed. 


Error  from  City  Court  of  Na^bville;  J. 
D.  Lovett,  Judge. 

Action  between  Melissa  Luke  and  othern 
and  C.  O.  Gllley.  Judgment  for  the  latter, 
and  the  former  bring  error.    Dismissed. 

R.  A.  Hendricks,  of  Nashville,  for  plaln^ 
tiffs  In  error. 

Wm.  Story  and  John  P.  Knight,  both  of 
Nashville,  for  defendant  in  error. 

STEPHENS,  J.     Dismissed.' 

BROYLES,  P.  J,  and  BLOODWORTH, 
J.,  concur. 


(28  Oa.  App.  658) 
ARNOLD  V.   MITCHELL.     (No.  10095.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  22,  1919.) 

(ByUahus  hy  the  Court.) 

1.  Appeal  ano  Ebrob  ^=s>302(3>— Motion  fob 
New  TbiaIt— Review. 

In  the  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  it  is  complained  that  the 
court  erred  in  allowing  in  evidence  certain  doc- 
umentary evidence^  This  evidence  is  not  set 
forth,  either  literally  or  in  substance,  in  the  mo- 
tion itself,  or  attached  thereto  as  an  exhlMt, 
and  these  grounds  cannot  be  considered  by  this 
court  Walton  v.  Busby,  147  Ga.  487,  94  S. 
E.  562  (1) ;  Willbanks  v.  Byrd-Matthews  Lum- 
ber Co.,  146  Ga.  760,  92  S.  E.  281  (3) ;  Bank 
of  Norwood  v.  Chapman,  19  Ga.  App.  709,  92 
S.  E.  225  (3). 

2.   SUTFICIENCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  and  the 
judgment  is  aflirmed. 

Error  from  City  Court  of  Zebulon;  B.  F. 
Du  Pree,  Judge. 

Action  between  Allen  Arnold  and  C.  B. 
Mitchell,  head  of  fanxlly.  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

Jas.  R.  Davis,  of  Thomaston,  for  plaintiff 
in  error. 

Jas.  M.  Smith,  of  Bamesville^  for  defend- 
ant In  error. 

BLOODWORTH,  J.     Affirmed. 

BROYLES,  P.  J.,  and  STE?PHBNS,  J., 
concur. 


^s»For  other  cases  see  same  topic  and  KRY-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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(23  Oa.  App.  «82) 
FERTIO  et  al.  ▼.  PEEPLES.    (No.  10074.) 

(Court  of  Appeals  of  Cteorgia,  Division  No.  1. 

April  23,  1919.) 

(ByllahuB  hy  the  Court.) 

1,  Dbitdbbeb  to  Petition— Akendment. 

The  petition  as  amended  was  not  subject 
to  the  demurrers,  and  the  Judge  did  not  err  in 
allowing  the  amendment. 

m 

2.  Appeal  and  Ebbob  ^s>1064(1)— Habmijess 
Ebbob— Chabgb  of  Coubt. 

The  charge  of  the  court  that  the  adminis- 
trator might  recover  even  though  the  demand 
sued  upon  had  been  set  apart  as  a  year's  sup- 
port may  have  been  erroneous  (Winn  v.  Luns- 
ford,  130  6a.  436,  61  S.  E.  9  [3]),  but  under  the 
particular  facts  of  the  case  was  harmless,  since 
the  evidence  demanded  a  finding  that  the  debt 
in  question  was  not  set  ap(irt  as  a  year's  sup- 
port. 

8.  Appeal  and  Ebbob  ^s>73(Kl)f  1066  — 
Ohabob  or  Coubt— SuFFiciENCT  or  Assign- 
ment. 

The  other  assignments  of  error  attacking  the 
charge  of  the  court  do  not  point  out  the  error 
or  errors  complained  of,  and  relate  to  instruc- 
tions erroneous  in  the  abstract,  and  therefore 
cannot  be  considered  by  this  court. 

4.   SUFFICIENCT   OF  EVIDENCB. 

There  was  evidence  to  support  the  verdict, 
and  the  judgment  overruUng  the  motion  for  a 
new  trial  is  affirmed. 

Error  from  Superior  Court,  Camden  Coxm- 
ty;  J.  P.  Highsmith,  Judge. 

Action  by  G.  E.  Peeples,  administrator, 
against  J.  A.  Fertic  and  others.  Judgment 
for  plaintiff,  motion  for  new  trial  denied, 
and  defendants  bring  error.     Affirmed. 

S.  C.  Townsend,  of  St  Mary's,  for  plaintiffs 
In  error. 

Jas.  T.  Vocelle,  of  St.  lifary'8»  for  defend- 
ant in  error. 

WADE,  0.  J.     Affirmed. 

JENKINS  and  LUKEt  JJ.,  concur. 


2.  Cbiminal  Law    ^=»820(5)— Reqitest  Cov- 
ered BY  InSTBUCTION. 

The  court  having  fully  instructed  the  jury 
upon  the  law  of  justifiable  homicide,  it  was 
not  error,  especially  in  the  absence  of  a  timely 
and  appropriate  written  request,  to  fail  to  give 
in  charge  section  73  of  the  Penal  Code  of  1910. 

8.  VoLUNTABT   Manslaughteb— RErusAL  or 
New  Tbial. 

The  evidence  and  the  defendant's  statement 
authorized  the  verdict  of  voluntary  manslaugh- 
ter, and  the  court  did  ndl  err  in  refusing  a  new 
triaL 

Error  from  Superior  Court,  Troup  County ; 
J.  R.  Terrell,  Judge. 

Robert  Copeland  was  convicted  of  volun- 
tary manslaughter,  his  motion  for  new  trial 
was  denied,  and  he  brings  error.    Affirmed. 

M.  U.  Mooty,  of  La  Orange*  for  plaintiff 
in  error. 
C.  E.  Roop,  SoL  Gen.,  of  CarroUton,  for 

the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(23  Oa.  App.  667) 

COPELAND  V.  STATE.     (No.  10251.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

April  22,  1010.) 

(SyUabus  by  the  Court.) 

1.  iNSTBUCTioNS— Evidence. 

The  court  did  not  err  in  instructing  the 
jury  upon  the  law  of  voluntary  manslaughter, 
or  upon  the  theory  of  a  mutual  intent  to  fight ; 
such  instructions  being  authorized  by  the  evi- 
dence. 


(8S  GtL.  App.  066) 

JANKO  ▼.  COMMERCIAL  SECURITY  CO. 

(No.  10025.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Apia  22,  1919.) 

fSyUdbus  hy  the  Court.) 

Malicious  Pbosecution    ^=s>A7  —  Aoenct  -« 
Dismissal  of  Petition. 

Callaway,  as  agent  for  the  defendant  in  er- 
ror, instituted  a  bail  trover  proceeding  against 
the  plaintiff  In  error  to  recover  a  certain  piano 
sold  by  his  principal  to  the  wife  of  the  plain- 
tiff in  error.  Callaway  was  employed  to  collect 
for  his  principal  from  persons  who  had  pur- 
chased pianos.  Granting  that  it  was  within 
the  scope  of  his  authority  to  institute  legal 
proceedings  to  recover  possession  of  pianos 
from  purchasers,  there  is  nothing  in  the  petition 
to  show  that  he  had  any  authority  to  institute 
a  bail  proceeding  in  the  name  of  his  principal 
against  a  third  person  who  **never  had  such 
possession,  power,  custody,  or  control"  of  the 
piano  sold,  and  where  the  proceeding  'was 
brought,  '*not  for  the  purpose  of  recovering  said 
piano,  •  ♦  •  but  maliciously."  Civil  Code 
1910,  §  8576;  Lewis  v.  Amorous,  3  Ga.  App. 
50,  50  S.  E.  338  (1).  Nor  is  there  in  the  peti- 
tion anything  to  show  that  the  principal,  "with 
full  knowledge  on  his  part  of  all  the  material 
facts  relating  to  the  act  in  question,*'  ratified 
the  act  of  the  agent  In  instituting  the  bail  tro- 
ver proceeding.  Therefore  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  petition 
as  amended,  and  dismissing  the  petition.  Glass 
V.  Brittain  Bros.  Co.,  21  Ga.  App.  634,  94  S. 
E.    814;     Ludden    &    Bates    Southern    Music 
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House  ▼.  McDonald,  117  Ga.  60,  43  S.  E.  425 ; 
Butler  ▼.  Standard  Guaranty  &  Trust  Co.,  122 
Ga.  371,  50  S.  E.  132  (3) ;  Foddrill  v.  Dooley, 
131  Ga.  790,  63  S.  E.  350  (1,  d). 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  Nathan  Janko  against  tbe  Com- 
mercial Security  Company.  Demurrer  to 
amended  petition  sustained,  and  petition  dis- 
missed, and  plaintiff  brings  error.    Affirmed. 

Castleton  &  Castleton  and  C.  D.  Maddox, 
all  of  Atlanta,  for  plaintiff  in  error. 

T.  B.  Higdon,  of  Atlanta,  for  defendant 
In  error. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROYLES,  P.  J„  and  STEPHENS,  J^ 
concur. 


(23  GflU  App.  677) 

SKINNER  ▼.  JONES.     (No.  10068.) 

(Court  of  Appeals  of  Georgia,  Dirialon  No.  1. 

April  23,  1919.) 

(Sytidbus  hy  tie  Cowri,) 

SUFFIGIBROt  OF  EVIUBNCE. 

No  error  of  law  is  complained  of,  and  there 
is  evidence  to  support  the  verdict 

Error  from  (3ity  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  between  C.  W.  Skinner  and  John  D. 
Jones.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

H.  J.  Fullbright,  of  Waynesboro,  for  plain- 
tiff in  error. 

F.  S.  Bumey,  of  Waynesboro,  for  defend- 
ant in  error. 

WADE,  (X  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(28  Qa.  App.  6G») 

WILLIAMS  et  al.  v.  McKNIQHT. 
(No.  10102.) 

((}ourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  22,  1919.) 

(SyllahiiS  hy  the  Oavri.) 

MonoN  FOB  New  Tbiait-Evidencb. 

The  motion  for  new  trial  contains  no  spe- 
cial grounds.  There  is  evidence  to  support  the 
verdict,  and  the  motion  for  new  trial  was  prop- 
erly overruled. 

Error  from  Superior  Court,  Catoosa  Coxm- 
ty;  M.  C.  Tarver,  Judge. 


Action  between  J.  C.  Williams  and  others 
and  J.  P.  McKnight,  for  use,  etc.  Judgment 
for  the  latter,  motion  for  new  trial  denied, 
and  the  former  bring  error.    Affirmed, 

Wm.  E.  Mann  and  W.  Gordon  Mann,  both 
of  Dalton,  for  plaintiffs  in  error. 

M.  L.  Harris,  of  Ringgold,  for  defendant  in 
error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(S  Oa.  App.  643) 
TSIVIS  V.  J.  CONDILIS  CO.     (No.  10212.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(ByUabut  hy  the  Court.) 

SUFFICIENCT   OF   EVIDENCE— RUUNQ   ON   MO- 
TION FOB  New  Trial. 

The  evidence  demanded  the  verdict,  and  the 
newlj  discovered  evidence,  in  view  of  the  trial 
judge's  note,  does  not  require  a  new  trial.  The 
court  did  not  err  in  overruling  the  motion  for 
a  new  triaL 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  between  E.  Tslvis  and  tbe  J.  Condi- 
lis  Ck>mpany.  Judgment  for  the  latter,  mo- 
tion for  new  trial  denied,  and  the  former 
brings  error.    Affirmed. 

Robt.  L.  Colding  and  H.  Mercer  Jordan, 
both  of  Savannah,  for  plaintiff  in  error. 

H.  P.  Cobb,  of  Savannah,  for  defendant  in 
error. 

LUKE,  J.    Judgment  afflnned* 

WADE,  C.  J.,  and  JENKINS,  J^  concur. 


(23  Qa.  App.  669) 
READ  PHOSPHATE  CO.  v.  LUMBERMEN'S 
MUT.  INS.  CO.  et  aL    (No.  10130.) 

(Court  of  Appeals  of  Geor^,  Division  No.  2. 

April  22,  19190 

(Syllabus  hy  the  Court,) 
Vacation  of  Judqmbnt  Against  Gabnishbeb 

— DiSCBETION. 

On  the  statement  of  facts  disclosed  in  the 
record,  tbe  trial  judge  did  not  abuse  his  dis- 
cretion in  setting  aside  the  judgment  against 
the  garnishees. 

Error  from  Superior  Court,  Fultcm  County; 
W.  D.  Ellis,  Judge. 

Action  between  tbe  Read  Phosphate  CJom- 
pany  and  the  Lumbermen's  Mutual  Insiirance 
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Company  and  others.  From  a  Judgment  set- 
ting aside  Judgment  against  the  garnishees, 
the  Phosphate  €k)mpan7  brings  error.  Af- 
firmed. 

O.  Monroe  Lancaster  and  Walter  S.  Dillon, 
both  of  Atlanta,  for  plaintiff  in  error. 

W.  D.  Ellis,  Jr.,  of  Atlanta,  and  P.  Cooley, 
of  Jefferson,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

BROTLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Oa.  App.  68S) 

BIXLER  T.  POULAS.     (No.  10056.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(SpUahuB  hy  the  Court.) 

1.  Sales  ^=s>340  —  Breach  of  Gontbact— 
Suit  fob  Pbice. 
Where  a  contract  is  executory  on  both  sides, 
notice  by  the  purchaser  to  the  seller  to  cancel 
the  order  is  a  breach  of  the  contract,  and  the 
seller  cannot,  by  an  attempt  thereafter  to  de- 
liyer  the  goods,  treat  the  contract  as  perform- 
ed on  his  part  and  sue  the  purchaser  for  the  full 
purchase  price  of  the  goods.  See  I/inder  v.  Cole 
Bros.  Lightning  Rod  Co.,  10  6a.  App.  102, 
72  S.  E.  719,  and  cases  there  cited. 

2.  DiBECTBD  YEBDICT. 

The  undisputed  evidence  shows  that  the  or^ 
der  was  canceled  by  the  purchaser  several  days 
before  the  seller  undertook  to  deliver  the  goods 
ordered.  Upon  the  evidence  the  court  did  not 
err  in  directing  a  verdict  for  the  defendant. 

Error  from  City  Oourt  of  Greensboro ;  Jos. 
P.  Brown,  Judge. 

Action*  by  Billes  F.  Bizler  against  Charlie 
Poulas.  Judgment  for  defendant  upon  a  di- 
rected verdict,  and  plaintiff  brings  error.  Af- 
firmed. 

Noel  P.  Park,  of  Greensboro,  for  plaintiff 
In  error. 

J.  G.  Faust,  of  Greensboro,  for  defendant 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J^  and  JENKINS,  J.,  ccmcur. 


(23  Oa.  App.  666) 

WALTERS  v.  STATE.     (No.  10244.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  2. 

April  22,  1919.) 

fByllahiu  by  the  Oouft.) 

1.  Cbuqnal  Law  ^=9400(3)  —  Parol  Evi- 
dence—Best Evidence— Mabbiaoe. 

Upon  the  trial  of  one  charged  with  the  of- 
fense of  adultery  and  fornication  the  fact  of 


marriage  of  the  defendant  may  be  proved  by 
parol  testimony.  Such  evidence  to  the  effect 
that  the  defendant  was  a  married  man,  and  had 
a  wife  and  children,  was  not  inadmissible  upon 
the  ground  that  the  marriage  license  or  a  cer- 
tified copy  thereof  was  the  highest  and  best  evi- 
dence. 

2.  Proof  of  Venue. 

The  evidence  as  to  the  venue  of  the  alleged 
crime  was  sufficient  to  authorize  the  jury  to 
conclude  that  the  offense  was  committed  within 
the  jurisdiction  of  the  court. 

3.  Sufficiency  of  Evidence. 

The  verdict  was  supported  by  the  evidence, 
and  no  error  of  law  was  committed. 

Error  from  Superior  CSourt,  Golquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

General  Walters  was  convicted  of  adultery 
and  fornication,  and  be  brings  error.  Af- 
firmed. 

Louis  F.  Maire  and  W.  B.  Ragan,  both  of 
Moultrie,  for  plaintiff  in  error. 

C.  B.  Hay,  SoL  Gen.,  of  Tbomasvilleb  for 
the  State. 

STEPHENS,  J.    Judgment  afftrmed. 

BROYLES,   P.   X,   and    BLOODWOBTH, 

J.,  concur. 


(8S  Oa.  App.  C») 

YOUNG   T.    STANDARD   LUMBER  <X). 

(No.  10071.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1910.) 

(8yllabu8  by  the  Court,) 

1.  Sales   ^=s>23(3)— Acceptancb    bt    Ssllee 
— Contract. 

"When  an  order  for  the  purchase  of  goods 
is  signed  by  tfte  contemplating  purchaser,  and 
contains  certain  stipulations  intended  to  be- 
come binding  upon  the  purchaser,  but  makes  ex- 
press provision  that  it  is  given  subject  to  ap- 
proval by  the  person  to  whom  addressed,  the 
order  does  not  become  binding  as  a  contract 
until  approved  and  accepted  by  the  contemplat- 
ed vendor."  Howell  v.  Maine  &  Ck>.,  127  Ga. 
574,  66  S.  B.  771  (1). 


2.  Appeal  and  Ebbob  ^=s>1005(2)~yEBDioT 
—Review. 
No  error  of  law  is  complained  of ;  and  since, 
under  the  evidence  submitted  on  the  trial,  a  ver- 
dict could  have  been  rendered  for  either  the  de- 
fendant or  the  plaintiff,  the  finding  of  the  jury 
in  favor  of  the  latter,  which  has  the  approval 
of  the  trial  judge,  cannot  be  controlled. 

Error  from  Superior  Court,  Barrow  (3oun- 
ty;  A.  J.  Cobb,  Judge. 

Action  by  the  Standard  Lumber  Company 
against  W.  E^  Young.    Verdict  and  judgment 
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for  plaintiff,    and  defendant  brings  error. 
Affirmed. 

K.  P.  Carpenter,  of  Winder,  and  P.  Cooley, 
of  Jefferson,  for  plaintiff  in  error. 

O.  A.  Johns,  of  Winder,  for  defendant  in 
error. 

WADE,  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  074) 

SHEKREB  ▼.  QUEEN  INS.  CO.  OF  AMER- 
ICA*   (No.   10023.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !L 

AprU  28,  ldl9.) 

(SyUabus  Ity  the  Court.) 

Insxtbajtce   ^=9668(4)— Action  on  Fibe  Pol- 
icy—Dibected  Verdict— Evidence. 

Sherrer  sued  the  Queen  Insurance  Company 
of  America  on  a  policy  of  fire  insurance  for 
$1,200.  The  defendant  set  up  that  the  policy 
sued  on  was  invalidated  by  tiie  procurement  of 
an  additional  policy  by  the  plaintiff  on  the  same 
property  for  an  amount  in  excess  of  that  per- 
mitted by  indorsement  on  the  first  policy;  it 
being  stipulated  in  the  contract  of  insurance 
that  "this  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  herein  or  added 
hereto,  shall  be  void  if  the  insured  now  has,  or 
shall  hereafter  make  or  procure,  any  other  con- 
tract of  insurance,  whether  valid  or  not,  on  the 
property  covered  in  whole  or  in  part  by  this 
policy."  The  policy  sued  on  contained  an  ex- 
press written  indorsement  permitting  $1,200 
additional  insurance.  On  the  trial  it  was 
shown  that  additional  concurrent  insurance  to 
the  extent  of  $1,600  had  been  procured  by  the 
insured— a  policy  of  $1,300  in  the  Citizens*  Fire 
Insurance  Company  of  Baltimore,  Md.,  and  a 
policy  of  $300  in  the  same  company,  both  is- 
sued subsequently  to  the  policy  sued  on.  Plain- 
tiff contends,  however,  that  the  defendant  is  es- 
topped from  asserting  that  this  additional  in- 
surance of  $1,600  voided  the .  policy  sued  on, 
because  it  had  notice,  at  the  time  said  policy 
was  issued,  that  the  insured  had  $1,300  addi- 
tional insurance,  of  which  the  $1,300  policy 
above  referred  to  was  a  renewal,  and  the  $300 
additional  insurance  was  merely  substituted  for 
a  policy  of  $800  issued  by  the  defendant  prior 
to  the  date  of  the  policy  sued  on.  The  evidence 
submitted  on  the  trial  as  to  whether  there  was 
a  waiver  on  the  part  of  the  defendant  in  regard 
to  the  $1,300  additional  insurance,  as  well  as 
to  whether  there  ever  was  in  fact  an  $800  poli- 
cy issued  by  the  defendant,  is  not  altogether 
satisfactory,  and  is  in  some  particulars  irrec- 
oncilable. The  trial  judge  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  excepted. 

Held,  the  trial  judge  did  not  err  in  directing 
a  verdict  for  the  insurance  company.  Even 
if  the  evidence  were  sufficient  to  show  a  waiver 
on  the  part  of  the  defendant  as  to  the  $1,300 
additional  insurance,  the  undisputed  evidence 
clearly  shows  that  the  taking  out  by  the  plain- 
tiff of  the  $300  policy  after  the  issuance  of  the 


policy  sued  upon  was  a  violation  of  the  war- 
ranty against  additional  insurance  in  excess 
of  $1,200;  for  the  $300  policy,  together  with 
the  $1,300  of  insurance,  raised  the  aggregate 
of  the  insurance  on  the  property,  not  only  to  an 
amount  exceeding  by  $400  that  allowed  by  the 
terms  of  the  policy  sued  upon,  but  also  to  an 
amount  exceeding  that  covered  by  the  waiver. 
The  $300  policy  was  obtained  by  the  plaintiff 
without  the  knowledge  or  consent  of  the  de- 
fendant, and  cannot  be  considered  merely  a 
renewal  of  the  $800  insurance  (if  in  fact  that 
policy  was  ever  issued  by  the  defendant),  as  it 
was  issued  by  an  entirely  different  company 
from  the  company  which  the  plaintiff  claims- 
issued  the  $800  policy,  and  was  for  a  lesser 
amount. 

Error  from  Superior  Court,  Fulton  County;: 
J.  T.  Pendleton,  Judge. 

Suit  by  G.  O.  Sherrer  against  the  Queen 
Insurance  Company  of  America.  Judgment 
for  defendant,  on  directed  verdict,  and  plain- 
tiff brings  error.    AfiObrmed. 

J.  F.  Golightly,  of  Fairbum,  for  plaintiff 
In  error. 

King  &  Spalding,  of  Atlanta,  for  defendant 
in  error. 

WADE,  O.  J.    Judgment  afitoned. 

JENKINS  and  LUKE,  JJ.,  concur. 


(S3  Ga.  App.  666) 
PIERCE  v.  FEI/TS.     (No.  10161.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  22,  1919.) 

(Syllabus  by  the  Court,) 

APFEAIi    AND    EbBOB    ^s>78(3)-'BlLL    OF    EX- 
CEPTIONS—DlSUISSAL. 

There  being  in  the  bill  of  exceptions  no  ex- 
ception to  any  final  judgment,  but  only  an  ex- 
ception to  the  judgment  striking  the  defendant's 
pleas,  the  bill  of  exceptions  must  be  dismissed. 
This  is  true,  even  though  the  record  shows  that 
the  case  was  finally  terminated  by  a  judgment 
in  favor  of  the  plaintiff.  McCranie  v.  Shipp,' 
10  Ga.  App.  544,  73  S.  E.  701. 

Error  from  Superior  Court,  Warren  (^un- 
ty;  Hawes  Cloud,  Judge  pro  hac. 

Action  by  M.  L.  Felts,  executor,  against 
H.  S.  Pierce.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Writ  of  error  dis- 
missed. 

See,  also,  96  S.  E.  177. 

H.  W.  Arant,  of  Atlanta,  for  plaintiff  In 
error. 

.  M.  L.  Felts,  E.  P.  Davis,  and  E.  T.  Shurley, 
all  of  Warrenton,  for  defendant  in  error. 

BROYLES,  P.  J.    Writ  of  error  dismissed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 
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(23  Ga.  App.  640) 
YOUNG  V.  HOLSENBBCK.     (No.  10078.) 

(Court  of  Appeals  of  Georgria,  Division  No.  1. 

April  19,  1919.) 

(Syllabus  ly  the  Court,) 

Altbbation  or  Instbukents  <9=:»29— Appeal 
AND  Ebbob  <{=>1005(2)  —  Matebialitt  of 

AXTEBATION  —  VeBDICT  —  APPBOVAL  —  EVI- 
DENCE. 

The  maker  in  a  suit  on  a  promissory  note 
pleaded  material  alterations  such  as  would 
work  his  discharge.  While  the  defendant  did 
not  profess  to  have  a  clear  and  distinct  recol- 
lection as  to  what  was  the  form  of  the  note 
when  signed  by  him  eight  years  previously,  he 
did  swear  that  he  did  not  think  that  the  alleged 
material  addition  in  question  was  embraced  in 
the  note  at  that  time;  and  as  this  evidence  was 
to  some  extent  corroborated  by  his  further  tes- 
timony that  the  alleged  material  alteration  was 
contrary  to  the  distinct  understanding  then 
had.  as  to  tHe  terms  of  the  agreement,  and  also 
by  evidence  of  other  parties  relative  to  the 
physical  appearance  of  the  instrument,  the 
verdict  in  his  favor,  which  has  the  approval  of 
the  trial  Judge,  will  not  be  disturbed.  Atlanta 
National  Bank  v.  Bateman,  21  Ga.  App.  624,  94 
8.  B.  853(2). 

Error  from  Superior  Court,  Barrow  Coun- 
ty ;  A.  J.  Cobb,  Judge. 

Action  by  W.  E.  Young  against  W.  M.  Hol- 
senbeck,  executor.  Judgment  for  defendant, 
and  plkintlff  brings  error.    Affirmed. 

G.  A.  Johns,  of  Winder,  for  plaintiff  in  er- 
ror. 

Lewis  C.  Russell,  of  Winder,  for  defendant 
in  error. 

JENKINS,  J.    Judgment  affirmed* 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(23  Ga.  App.  573) 

RELIANCE  LIFE  INS.  CO.  v.  HIGHTOW- 

BR.     (No.  8323.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  16,  1919.) 

(Syllabus  by  the  Court.) 

Insurance  Agents— Authobitt.  • 

In  answer  to  questions  certified  to  it  by  this 
court  in  this  case,  the  Supreme  Court  in  the 
headnotos  to  its  opinion  says:  "(1)  An  insur- 
ance company  may  limit  the  power  of  its  agent, 
and,  when  notice  that  the  agent's  power  is  lim- 
ited is  brought  home  to  the  insured  in  such 
manner  as  would  put  a  prudent  man  on  his 
guard,  the  insured  relies  at  his  peril  on  any  act 
of  the  agent  in  excess  of  his  power,  (a)  The 
insured  is  bound  by  plain  and  unambiguous 
limitations  upon  the  power  of  the  agent  con- 
tained in  his  policy,  (b)  Where  the  application 
for  a  policy  of  life  insurance  and  the  policy 


itself  stipulate  that  the  insurance  shall  not  be- 
come effective  until  the  first  premium  shall  have 
been  actually  paid  while  the  applicant  is  in  good 
health  and  that  agents  are  not  authorized  to 
modify  the  policy  or  extend  time  for  paying  a 
premium,  the  actual  payment  of  the  first  pre- 
mium during  the  good  health  of  the  applicant  is 
a  condition  precedent  to  the  liability  of  the 
insurer ;  and  a  local  agent  of  the  company  could 
not  waive  such  condition,  (c)  The  formal  ac- 
knowledgment of  the  receipt  of  the  first  premi- 
um in  a  policy  of  life  insurance  containing  the 
provisions  above  stated  is  not  conclusive  of  pay- 
ment, so  as  to  estop  the  company  from  denying 
the  validity  of  the  policy,  except  in  a  case  of 
due  or  unconditional  delivery,  of  the  policy  by 
the  company.*' 

For  full  opinion,  see  148  Ga.  848,  98  S.  B^ 
469.  The  foregoing  rulings  dispose  of  all  the 
material  issues  raised  in  the  motion  for  a  new 
trial,  are  controlling  on  the  questions  involved, 
and,  under  the  principles  announced  therein,  tJie 
judgment  of  the  trial  court  must  be  reversed. 

Error  from  Superior  Court,  Murray  Couq« 
ty ;  A.  W.  Flte,  Judge. 

Action  by  Mamie  HIghtower  against  the 
Reliance  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brought  er- 
ror. Reversed  in  accordance  with  certifica- 
tion of  questions  by  the  Supreme  Court.  148 
Ga.  843,  98  S.  E.  489. 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  and  C.  N.  King,  of  Chattsworth,  for 
plaintiff  in  error. 

Bryan,  Jordan  ft  Mlddlebrooks  and  Leo 
Sudderth,  all  of  Atlanta,  for  defendant  in 
error. 

BLOODWORTH,  J.    Judgment  reversed. 

BHOYLES,  P.  J.,  and  STEPHENS,  J.,  con* 
cur. 


in  Oa.  App.  G96> 
BOWr>EN,  Sheriff,  v.  SCOTT.     (No.  10069.) 

(0)urt  of  Appeals  of  Georgia,  Division  No.  X» 

AprU  19,  1919.) 

(Syllabus  by  the  Court.) 

Attach^oent  ^s»335— Breach  or  Claimant's 
Bond. 
This  is  a  suit  on  a  forthcoming  bond  given 
by  a  claimant  in  attachment,  and  to  entitle 
plaintiff  to  recover  there  must  have  been  a 
breach  of  the  bond.  There  was  no  such  breach, 
since  there  never  was  a  fi.  fa.  in  the  attach- 
ment case.  Nor  was  there  a  judgment  or  fi. 
fa.  in  the  claim  case,  A  judgment  in  attach- 
ment can  be  enforced  only  by  execution.  Civil 
Code  1910,  {  5122.  See,  also,  Rogers  v.  McDill 
&  Campbell,  9  Ga.  606.  The  plaintiff  seeks  to 
avoid  this  result  by  saying  that  there  was  a 
breach  because  the  property  was  not  produced 
on  demand  and  was  dissipated.  This  contention 
is,  however,  unsound,  since  he  could  not  make 
a  legal  demand,  or  complain  of  the  dissipation 
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of  the  property,  until  legally  in  poeition  to  sell 
it,  and  be  could  not  be  legally  in  poeition  to 
•dl  until  he  had  a  fi.  fa.  See  Hatton  v. 
Brown,  1  Ga.  App.  747,  67  S.  E.  1044  (2); 
liassiter  v.  Byrd,  66  Ga.  60^ 

Error  from  Superior  CJourt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  C.  Ij.  Bowden,  Sheriff,  against 
E.  C.  Scott.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Glias.  H.  Garrett,  of  Macon,  for  plaintiff 
in  error. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozier,  all  of  Macon,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

WADB^  C.  Jn  and  JENKINS,  J.,  concas. 


(23  Oa.  App.  622) 

PATTERSON  et  aL  v.  BANK  OF  AT4APAHA. 

BANK  OP  ALAPAHA  v.  PATTERSON  et  al. 

(Nos.  9982,  9983.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(Sylialua  hy  the  Court,) 

1.   Pl^EADINQ  ^=9201(1)  —  SPEOIAIi  DbUUBBBB 

TO  Plea— Vebipication  of  Plea. 

This  suit  being  upon  a  written  contract  in 
part  unconditional  and  in  part  conditional,  the 
court  did  not  err  in  sustaining  a  special  de- 
murrer to  that  portion  of  the  defendant's  plea 
which  was  directed  solely  to  the  uncondition- 
al part  of  the  contract,  as  the  plea  was  not  un- 
der oath.  See  Civil  Code  1910,  §  5600 ;  Monk 
T.  National  Bank  of  Tifton,  12  Ga.  App.  253, 
76  S.  E.  278;  Turner  v.  Bank  of  Maysville,  13 
Ga.  App.  647,  79  S.  E.  180 ;  O'Kelley  v.  Welch, 
18  Ga.  App.  157,  89  S.  E.  76  (1) ;  Trippe  v. 
Sheppard,  21  Ga.  App.  279,  94  S.  E.  328  (2). 

2.  JuDGKENT  «=7>222— Pleading  ^=»291(1)— 
Verification  of  Plea— Fobu  of  Judgacent 
— Pbincipai^  Intebest,  and  Fees. 

As  to  the  conditional  portion  of  the  con- 
tract, the  court  properly  held  that  in  so.  far  as 
it  denied  the  service  of  notice  for  the  collection 
of  attorney's  fees,  verification  was  unneces- 
sary, and  on  the  trial  of  this  issue  the  court 
<by  written  consent  sitting  as  a  trior  of  both 
law  and  fact)  did  not  err  in  rendering  judgment 
in  favor  of  the  plaintiff,  for  principal,  interest, 
and  attorney's  fees  separately,  there  being  ample 
proof  submitted  by  the  plaintiff  to  warrant  such 
a  judgment,  and  no  evidence  being  introduced 
by  the  defendants.  Ford  v.  Wright,  9  Ga.  App. 
177,  70  S.  E.  965 ;  Monk  v.  National  Bank  of 
Tifton,  supra. 


8.  APPEAt  AND  Ebbob  ^=s>170(2)  —   COUBTS 

^=»217'  —  Constitutional  Objection  Not 
Raii^d  Below— Tbansfbb  to  CJoubt  of  Ap- 
peals. 

The  other  questions  presented  for  review  are 
controlled  by  the  following  ruling  made  in  this 
case  by  the  Supreme  Court,  to  which  court  the 
case  was  sent  on  the  idea  that  it  raised  a  con- 
stitutional question:  "Upon  inspection  of  the 
record  in  this  case  it  appears  that  this  consti- 
tutional question,  which  if  properly  presented 
would  be  within  the  jurisdiction  of  this  court 
for  determination,  is  raised  for  the  first  time  in 
the  bill  of  exceptions,  and  that  it  was  not  rais- 
ed in  and  passed  upon  by  the  lower  court  No 
valid  assignment  of  error  is  therefore  made  so 
as  to  make  this  question  the  subject  of  review. 
No  other  question  is  made  in  the  record  which 
would  bring  the  case  within  the  jurisdiction  of 
this  court  It  is  therefore  ordered  that  the 
case  be  transmitted  to  the  Court  of  Appeals." 
96  S.  E,  868. 

Error  from  City  Court  of  Thomasvllle;  W. 
H.  Hammond,  Judige. 

Action  between  J.  G.  Patterson  and  others 
and  the  Banl^  of  Alapaha.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error,  and  de- 
^ndant  assigns  cross-error.  Aittirmed  on 
main  bill  of  exceptions*  and  cross-bill  of  ex- 
ceptions dismissed. 

See,  also,  96  S.  E.  863. 

Titus,  Delcle  &  Hopkins*  of  Thomasvllle, 
for  plaintiffs  in  error. 

Merrill  &  Grantham,  of  ThomasTiUe,  for 
defendant  in  ^ror. 

LUKE,  J.  Judgment  affirmed  on  the  main 
bill  of  exceptions;   cross-bill  dismissed. 

WADE,  C.  J.,  and  JENKINS,  J^  concur. 


(23  Qa.  Aj)p..688) 
PERRY  T.  GAMMAGE.     (No.  10054.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  17,  1919.) 

(SyUahuB  hy  the  Court,) 

Courts  ^s»66(7)— Tklax  ^ss»155,  156^Motion 
Foa  New  Tbiai/— Term— Extension. 
Where  a  motion  for  a  new  trial  is  filed  dur^ 
ing  the  term  of  the  trial,  and  an  order  is  then 
entered  setting  down  the  hearing  of  the  motion 
for  a  named  day  in  vacation,  that  day,  relative 
to  the  hearing  of  the  motion,  is  in  legal  contem- 
plation a  continuance  of  the  term  at  which  the 
order  was  entered.  When  tiiat  day  arrives,  the 
court  has  jurisdiction  to  hear  the  motion;  but, 
if  it  is  not  then  either  heard  on  its  merits  or 
dismissed,  it  must  by  express  written  order  be 
continued  to  some  subsequent  day,  or  else  it^ 
will  go  over  to  the  next  succeeding  term  of  the 
court  in  which  it  was  made,  unless  it  be  in  tiie 
meantime  disposed  of  under  the  provisions  of 
the  Civil  Code  1910,  §f  4852,  4853.  Perry  v. 
State,  12  Ga.  App.  573,  77  S.  E.  879;    Moore 
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V.  OitizenB'  Bank,  19  Ga.  App.  698,  91  S.  E.  932. 
See,  alflo,  Gozart's  Georgia  Practice  Rules,  p. 
7d,  {  206,  citing  Broadway  National  Bank  y. 
Kendrick,  130  Ga.  382,  60  S.  E.  998.  The  mere 
oral  announcement  of  a  continuance  by  the 
court,  made  on  the  day  set  for  the  hearing  in 
vacation,  even  though  verbally  assented  to  by 
counsel,  will  not  keep  the  court  thereafter  open 
for  further  proceedings  upon  the  motion.  At- 
lanta, Northern  &  Knozville  Ry.  Co.  v.-  Strick- 
land, 114  Ga.  998,  41  S.  E.  501.  The  motion 
in  this  case  is  therefore  still  pending  In  the 
court  below,  undisposed  of  by  any  valid  judg- 
ment. 

Error  from  City  Court  of  Americas;  .W. 
M.  Harper,  Judge. 

Action  between  J.  A.  S.  Perry,  adminis- 
trator, and  Im  O.  Gammage.  Judgment  for 
the  latter,  and  the  former  brings  error.  Re- 
versed. 

L.  J.  Blalock  and  Wallis  &  Fort,  all  of 
Americus,  for  plaintiff  In  error. 

R.  L.  Maynard,  of  Americus,  for  defendant 
in  error. 

JENKINS,  J.    Judgment  reversed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(23  aa.  App.  541) 

SMITH  V.  STATE.    (No.  10273.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 

April  12,  1919.) 

(SyUabu9  hy  the  Oouri.) 

1.  ADiassioN  OF  Evidence. 

The  court  did  not  err  in  admitting  evidence 
as  complained  of  in  the  fourth  ground  of  the 
motion  for  a  new  trial. 

2.  Evidence  AurnoBiziNa  Chaboe  on  Yol- 
UNTABT  Manslaughter. 

There  was  ample  evidence  to  authorize  the 
charge  of  the  court  on  voluntary  manslaughter. 
See  Weldon  v.  State,  21  Ga.  App.  330,  94  S.  EL 
326  (1-h),  and  cases  cited. 

3.   INBTBUOTIONS  ON  YoLUNTABT  liANSLAUGH- 
TEB. 

The  instructions  on  voluntary  manslaughter 
set  out  in  the  motion  for  a  new  trial  are  not 
subject  to  the  exceptions  taken  when  read  in 
connection  with  the  remainder  of  the  charge  of 
the  court 

4.  Cbiminal  Law  ^=»824(2)  —  New  Tbiai.  ~ 
Grounds— PAILX7BE  to  Instbuct. 

"In  charging  section  70  of  the  Penal  Code 
[1910],  failure  to  explain  to  the  jury  the  mean- 
ing of  the  word  'felony,'  used  therein,  is  not 
cause  for  a  new  trial,  in  the  absence  of  an 
appropriate  and  timely  request  so  to  do."  Press- 
ley  V.  State,  132  Ga.  64,  65.  63  S.  E.  784  (3) ; 
Pickens  v.  State,  132  Ga.  46,  63  S.  E.  783  (1) ; 
Jordan  v.  SUte,  16  Ga.  App.  400,  85  S.  E.  455. 


5.  Cbiminal  Law  ^s>829(1)— Instbuotions— 
Instruction  Coyebed. 

The  requests  to  charge,  so  far  as  pertinent 
and  legal,  were  covered  by  the  charge  as  given. 

6w  SurFiciENOT  OF  Evidence. 

There  was  evidence  to  support  the  verdict, 
and  the  judgment  is  affirmed. 

Error  from  Superior  Court,  Jasper  Coun- 
ty ;  J.  B.  Park,  Judge. 

Luther  Smith  was  convicted  of  an  offense^ 
and  he  brings  error.    Affirmed. 

W.  S.  Florence,  of  Monticello,  for  plaintiff 
in  error. 

Doyle  Campbell,  SoL  Gen.,  of  Monticello^ 
for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J^  con- 
car. 

(28  Ga.  App.  M2> 

BLACKSTOCK   v.   JEFFERSON   INa 
AGENCY.     (No.  10211.) 

(Court  of  Appeals  of  Georgia,  Division  Noi  1. 

AprU  19,  1919.) 

(8yUahu$  hy  the  Court.) 
INSUBANCE  «=»282(1),  878(1)  —  Fob  Insux- 

ANCE— OWNEBSffil^    0»     PBOPBBTY— KWOWL- 

■DOB  OF  Agent. 
This  was  a  suit  upon  a  promissory  note 
given  by  the  defendant  to  the  plaintiff  in  pay- 
ment of  a  premium  upon  a  fire  insurance  policy 
issued  to  the  defendant  and  another  upon  cer- 
tain buildings  and  live  stock.  Q^ie  defendant 
admitted  signing  the  note,  and  that  the  plain- 
tiff was  the  legal  holder  thereof,  but  denied  lia- 
bility thereon,  alleging:  That  the  note  was 
without  consideration  for  the  reason  that  the 
insurance  policy  contained  the  following  provi- 
sion: "The  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
to,  shall  be  void  ♦  ♦  ♦  if  the  interest  of  the 
Misured  be  other  than  unconditional  and  sole 
ownership,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in 
fee  simple."  That  the  title  to  the  property  coh- 
ered by  the  policy,  and  the  land  upon  which  the 
buildings  were  situated,  was  not  in  the  defend* 
ant,  and  that,  by  reason  of  this  provision  in 
the  policy,  he  could  not  have  collected  anything 
thereon  had  the  buildings  or  live  stock  been 
destroyed.  The  only  portion  of  the  policy  of 
insurance  appearing  in  the  record  is  the  provi- 
sion quoted  from.  While  there  was  no  proof 
that  the  pcHicy  was  fraudulently  procured  by 
virtue  of  false  representations  made  by  the  in* 
sured,  such  as  might  prevent  him  from  setting 
up  such  a  defense,  the  undisputed  evidence 
shows  that  the  agent  knew  at  the  time  the  poli- 
cy was  issued  the  real  facts  as  to  ownership. 
Held: 

While  ordinarily  a  policy  of  fire  insurance 
containing  such  a  provision  as  the  one  above 
quoted  is  void  if  the  insured  be  not  the  sole  and 
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onoondltional  owner  of  the  property  covered 
by  the  policy,  together  with  the  land  upon  which 
the  buildings  are  situated  (Phoenix  Insurance 
CJo.  y.  Asberry^  95  Qa.  792,  22  S.  El  717 ;  Or- 
ient Insurance  Co.  v.  Williamson,  98  Ga.  4G4, 
25  S.  E.  660;  Williamson  v.  Orient  Insurance 
€k>.,  100  Ga.  791,  28  S.  B.  914;  Palatine  Insur- 
ance Ca  Y.  Dickenson,  116  Ga.  794,  43  S.  E. 
52),  still,  even  though  the  insured  be  not  such 
sole  owner,  if  the  agent  of  the  insurance  com- 
pany knew  at  the  time  of  the  issuance  of  the 
policy  the  real  facts  as  to  ownership,  the  policy 
would  nevertheless  be  binding,  since  the  com- 
pany would  be  estopped,  by  reason  of  such 
knowledge,  from  setting  up  the  noncompliance 
of  the  insured  with  this  condition  of  the  policy. 
Civ.  Code  1910,  S  2472;  Creech  y.  Richards, 
76  Ga.  86;  Phoenix  Insurance  Co.  v.  Searles, 
100  Ga.  97,  27  S.  E.  779 ;  Johnson  v.  ^tna 
Insurance  Co.,  123  Ga.  404,  51  S.  E.  339,  107 
Am.  St.  Hep.  92;  Springfield  Fire  Insurance 
Co.  V.  Price,  132  Ga.  687,  64  S.  E.  1074 ;  Ath- 
ens Mutual  Insurance  Co.  v.  Ledford,  134  Ga. 
500,  68  S.  £.  91.  For  this  reason  alone,  the 
court  did  not  err  in  directing  a  verdict  for  the 
plaintiff. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;   A.  J.  Cobb,  Judge. 

Suit  by  the  Jefferson  Insurance  Agency 
against  M.  D.  Blackstock.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Bay  &  Ray,  of  Jefferson,  for  plaintiff  in 
error. 

P.  Cooley,  of  Jefferson,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  G.  J.»  and  LUKE,  J.,  ooncui; 


(2S  Qa.  App.  S80) 

BURRESS  et  al.  v.  MONTGOMERY  et  aL 

(No.  10228.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  17,  1919.) 

(8yUabu9  hp  ike  Oowri.) 

1.   COBPOBATIONS     ^=s>30(5)    —    LlABlLITT    OF 

OaOANizEBS  ~  Relleasb    or   Individual 

LTABnJTT, 

Where  a  contract  provides  that  A.  B.  and 
C,  aa  individaals  undertaking  its  performance, 
may  be  relieved  as  such  individuals  when,  upon 
the  organization  of  a  corporation,  the  contract 
shall  have  been  transferred  to  the  corporation 
and  its  obligations  be  assumed  by  the  corpora- 
tion, such  a  transfer  of  the  contract  and  a 
course  of  dealings  by  the  opposite  party  with 
the  corporation  and  acceptance  of  payments  and 
notes  of  the  corporation  for  liabilities  incurred 
thereunder  relieves  the  individuals  A.,  B.,  and 
C.  from  their  individual  liability  under  the  con- 
tract 


(a)  Under  the  evidence  in  this  case,  the  court 
was  authorized  to  direct  that  the  jury  find  that 
there  was  no  individual  liability  upon  the  part 
of  the  defendants. 

(b)  It  may  also  be  said  that  there  was  no  evi- 
dence that  the  defendants  had  ever  incurred  as 
individuals  any  liability  to  the  plaintiffs. 

2.  Stjfficiengt  of  EJvidenoe. 

The  court  jdid  not  err  in  directing  a  verdict 
in  favor  of  the  defendants. 

Error  from  Superior  Court,  Fulton  Ck>un- 

ty;  W.  D.  Ellis,  Judge. 

* 

Action  by  J.  T.  Burress  and  others  against 
0.  D.  Montgomery  and  others.  Judgment 
on  a  directed  verdict  for  defendantSi  and 
plaintiffs  bring  error.    Affirmed. 

See,  also,  97  S.  El  538. 

Horton  Bros.,  of  Atlanta,  for  plaintifto  in 
error. 

A.  E.  Wilson  and  EMns  &  Moore^  all  of 
Atlanta,  for  defendants  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  JEINKINS,  J.,  ooncor. 


(28  Ga.  App.  <40) 

SMITH  &  HOIXIS  V.  TOUNGBLOOD. 

(No.  10065.) 

(Court  of  Appeals  of  Georgia,  Division  Noi  1. 

April  19,  1919J 

(8yllah«$  hy  the  CouriJ 

1.  ExncpnoNS  «=:>70— Ij^ndlobd  and  Hcn- 
ANT  ^s»27(K8)--Bjsnt  Libit  on  Obops— Pbx- 

OBITT— DiSTBBSS  WABBANT^AniDAVZT. 

The  landlOTd's  rent  lien  on  crops  raised  on 
the  rented  premises  is  in  the  nature  of  purchase 
money  and  is  superior  to  a  homestead  exemp- 
tion set  apart  out  of  the  crops.  See  Shirling 
V.  Kennon,  119  Ga.  501,  46  S.  E.  680,  and  cases 
there  cited. 

(a)  In  order,  however,  to  effect  a  valid  levy 
upon  sudi  crops  under  an  ordinary  distress 
warrant,  it  is  essential  that  it  first  appear  that 
the  crops  were  raised  on  the  premises,  and  that 
the  affidavit  provided  for  in  Civ.  Code  1910,  | 
8400,  be  of  file.  See  Davis  v.  Jones,  95  Ga. 
788,  790,  23  S.  E.  79. 

(b)  The  failure  to  file  such  affidavit  is  not 
cured  by  filing  it  after  the  levy  and  interposition 
of  a  claim  thereto.  See  Brantley  v.  Stephens, 
77  Ga.  467. 

2.  Landlobd  and  Tenant  ^s»270(8)— Bbnt 
Lien— Lbvt. 

It  was  not  shown  by  the  affidavit  to  fore- 
dose,  or  the  warrant  issued  thereon,  or  the 
levy,  that  the  property  levied  upon  was  crops 
grown  upon  the  rented  premises.  In  fact,  a 
part  of  the  property  described  in  the  levy  was 
"one  white  horse  mule,  smooth  mouthed."  To 
affirm  the  judgment  dismissing  the  levy  in  this 
case  does  not  conflict  with  McDanid  v.  West- 
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berry,  74  Ga.  380;  McLaws  v.  Moore,  83  Ga. 
177,  9  S.  E.  «16  (2b);  Perdne  v.  Fraley,  92 
Ga.  780,  19  S.  B.  40;  nor  Davis  v.  Taylor, 
103  Ga.  366,  30  S.  E.  50.  The  court  in  dis- 
missing the  levy  did  not  err  for  any  reason  as- 
signed. 

Error  from  Superior  Court,  Taylor  County; 
G.  H.  Howard,  Judge. 

Proceeding  by  Smitli  ft  Hollis  against  D. 
A.  Youngblood,  head  of  family,  to  enforce  a 
landlord's  rent  lien  on  crops.  Judgment  for 
defendant  dismissing  the  levy,,  and  plaintiffs 
bring  error.    Affirmed. 

C.  W.  Foy,  of  Butler,  for  plaintiflFa  in  er- 
ror. 

C.  B.  Marshall,  of  Reynolds,  and  Jere  M. 
Mioore,  of  Montezuma,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed.' 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(23  Oa.  App.  642) 

MASTERS   V.   SOUTHERN  EXPRESS  00. 

(No.  10210.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  19,  1919.) 

(SytlabuB  hy  the  Court,) 

1,  Cebtiorabi  ^=»36  —  PuBPosB  OF  Wbit  — 
Mattebs  which  Might  have  been  Raised 
AT  Tbial. 

The  writ  of  certiorari  lies  for  the  corree- 
tion  of  errors  committed  by  the  trial  court. 
Accordingly,  the  writ  may  not  for  the  first  time 
raise  a  point  which  should  have  been  raised  be- 
fore the  trial  court,  and  on  which  that  court 
should  have  been  given  an  opportunity  to  rule 
at  the  time  of  triaL 

2.   OVEBBULINO  OF  CEBTIOBABI. 

Upon  the  petition  for  certiorari  and  the 
answer  thereto  no  error  in  the  trial  of  the  case 
is  shown.  The  judge  of  the  superior  court  did 
not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  S.  J.  Masters  and  Southern 
Express  (Company.  Judgment  for  the  latter, 
petition  for  certiorari  overruled,  and  the 
former  brin^  error.    Affirmed. 

R.  R.  Jackson,  of  Atlanta,  for  plaintiff  in 
error. 

Robt.  0.  ft  Philip  H.  Alston  and  Herman 
E.  Riddell,  all  of  Atlanta,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed. 

WADE.  C.  J.,  and  JENKINS,  J^,  concur. 


(2S  Ga.,App.  666) 
HOARD  V.  JORDAN.    (No.  10091.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  22,  1919.) 

(8vUdbu9  by  the  Court) 

L  Execution  #=»348— Payment— Dischabob, 

Payment  of  money  upon  an  execution  in  the 
hands  of  the  sheriff  discharges  the  defendant. 
Matthis  V.  PoUard,  8  Ga.  1  (3). 

2.  Action  ^s»6~Moot  Qubotions. 

Courts  will  not  decide  moot  questions.  Ran- 
dolph V.  Brunswick  Railroad  Co.,  120  Ga.  969, 
970,  48  S.  E.  396. 

3.  CEBTIOBABI  ^=»60— Moot  QuEsnoNa— Dia- 

MIBSAIi. 

Where  the  answer  of  the  magistrate,  nntra- 
versed  and  unezceptcd  to,  showed  that,  after  the 
certiorari  was  served  upon  him,  the  money  upon 
the  execution  levied  was  paid  to  the  sheriff,  the 
certiorari  sued  out  by  the  defendant  in  fi.  fa., 
complaining  of  the  judgment  overruling  his  affi- 
davit of  illegality,  raised  a  moot  question  only* 
and  should  have  been  dismissed  on  the  motion 
of  the  defendant  in  certiorari* 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Matthews,  Judge. 

Proceeding  on  execution  by  Elma  Hoard 
against  John  Jordan.  Af^davit  of  illegality 
overruled  and  dismissed^  and  from  the  sanc- 
tioning of  a  certiorari  plain tiiT  brings  error. 
Reversed. 

Walter  De  Fore  and  Jas.  C.  Estes,  both  of 
Macon,  for  plaintiff  in  error. 

Chas.  H.  Garrett,  of  Macon,  for  defendant 
in  error. 

BROYLES,  P.  J.  The  Judge  of  the  superi- 
or court  of  Bibb  county,  at  the  July  term, 
1918,  sanctioned  a  certiorari  to  review  the 
overruling  and  dismissal  of  an  affidavit  of  il- 
legality filed  by  JoUh  Jordan  in  the  munici- 
pal court  of  the  city  of  Macon.  When  the 
case  came  on  for  a  hearing  on  August  6» 
1918,  the  defendant  in  certiorari  made  a  mo- 
tion to  dismiss  the  same,  upon  the  ground 
that  the  answer  of  the  Judge  of  the  munici- 
pal court  of  the  city  of  Macon,  which  was 
untraversed  and  unexcepted  to,  disclosed 
that : 

"The  judgment  sought  to  be  reviewed  in  said 
petition  for  certiorari  had  been  fully  paid  and 
discharged  at  a  date  after  the  sanction  of  the 
petition  in  said  case  and  before  the  same  was 
called  for  a  hearing." 

This  motion  was  overruled,  and  the  de- 
fendant in  certiorari  excepted.  It  appears 
from  the  answer  of  the  trial  judge,  dated 
July  13,  1918  (which  was  untraversed  and 
unexcepted  to),  that  the  certiorari  was  is- 
sued on  June  13,  1918,  and  served  upon  him 
on  the  same  date,  and  that  the  money  on  the 
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fl.  fa.  in  question  was  paid  to  the  sheriff  on 
June  20,  1918. 

[1-3]  Under  these  facts  we  think  the  Judge 
of  the  superior  court  erred  in  oTemiling  the 
motion  to  dismiss  the  certiorari.  This  rul- 
ing is  not  in  conflict  with  the  decisions  in 
Scrogglns  v.  State,  55  Ga.  380,  and  Cramer  v. 
Tniitt,  113  Ga.  907,  39  S.  E.  459,  cited  by 
counsel  for  the  defendant  in  error;  In  the 
former  case  it  afllrmatively  appeared  from 
the  answer  of  the  magistrate  that  he  based 
his  ruling,  complained  of  in  the  petition  for 
certiorari,  on  information  which  he  obtain- 
ed through  a  private  conyersation  with  an 
attorney  for  one  of  the  parties,  and  the  Su- 
preme Court  correctly  held  that  statements 
of  that  character  had  no  proper  place  in  a 
magistrate's  answer,  and  should  be  disre- 
garded by  the  Judge  of  the  superior  court. 
In  the  Cramer  Case  it  was  held  merely  that 
the  judge  of  the  superior  court,  in  deciding 
whether  or  not  he  should  sanction  the  pe- 
tition for  certiorari,  erred  in  receiving  and 
giving  heed  to  a  communica^tion  from  the 
trial  magistrate;  the  Supreme  Court  stating 
that  the  ma^trate  could  be  heard  only 
through  his  official  return,  after  the  granting 
of  the  certiorari.  In  neither  case  was  a  moot 
question  involved.  In  the  instant  case  the 
answer  of  the  trial  Judge  on  the  point  in 
question  was  as  follows: 

"The  money  on  tills  fi.  fa.  was  paid  over  to 
the  sheriff  on  20th  day  of  June,  1918,  and  is 
now  in  his  possession." 

It  does  not  appear  in  this  case  how  the 
magistrate  obtained  his  knowledge  of  this 
fact  It  certainly  can  no  more  be  presumed 
that  he  received  it  in  a  private  conversation 
with  the  sheriff  than  that  he  obtained  it  by 
seeing  the  execution  (after  it  had  been  re- 
turned to  the  court)  marked  "Satisfied."  At 
any  rate,  he  stated  In  ^  his  answer,  as  a  posi- 
tive fact,  that  the  money  on  the  fl.  fa.  had 
been  paid  to  the  sheriff;  and,  if  this  state- 
ment was  incorrect  or  improper,  the  answer 
should  have  been  traversed  or  excepted  to. 
This  not  having  been  done,  the  Judge  of  the 
superior  court  had  no  authority  to  disregard 
this  part  of  the  answer,  although  it  referred 
to  a  transaction  subsequent  to  the  trial  of 
the  case  and  the  sanction  of  the  certiorari. 
Especially  is  this  true  when  the  answer 
showed,  under  the  authority  cited  In  the 
first  headnote,  that  the  execution  had  been 
paid  and  the  Judgment  satisfied.  As  was 
said  by  Mr.  Justice  Lamar  in  Randolph  v. 
Brunswick  R.  R.  Co.,  120  Ga.  970,  48  S.  B. 
397: 

"Courts  do  not  settle  moot  questions  or  deal 
with  fictitious  litigation ;  neither  will  they  pro- 
ceed to  Judgment  where  it  is  shown  that  the  par- 
ties have  settled  their  controversy,  or  that  the 
judgment  has  been  satisfied.  In  such  case  the 
writ  of  error  will  be  dismissed  in  the  appellate 
court." 


See,  also,  to  the  same  effect,  3  Oyc.  188, 
par.  4,  and  not^ ;  11  Corpus  Juris,  186  (sec. 
314),  187,  note  9;  Kitchens  v.  State,  4  Ga. 
App.  440,  61  S.  E.  736,  and  cases  cited.  The 
untraversed  and  unexcepted  to  answer  of 
the  trial  Judge  clearly  showed  that  the  cer- 
tiorari raised  a  moot  question  only,  and  the 
Judge  of  the  superior  court  erred  in  overrul- 
ing the  motion  to  dismiss  the  certiorari. 
This  error  rendered  the  further  proceedings 
nugatory. 

Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur.  ^ 


(28  Oa.  App.  660) 

ROBERTS  V.  BANK  OF  LA  GRANGE. 

(No.  10138.) 

(Ckmrt  of  Appeals  of  Georgia,  Division  No.  2. 

April  22,  1919.) 

(ByllabuB  by  the  Court.) 

New  Tbial  ^=>114— Judge  Pro  Hac  Vice- 
Action  ON  Motion  roR  New  Trial. 

Where  a  case  has  been  tried  before  a  Judge 
pro  hac  vice  and  by  consent  the  verdict  has 
been  received  by  the  regular  judge  of  the  court, 
the  former  has  Jurisdiction  to  entertain  a  mo- 
tion for  a  new  trial,  to  issue  a  rule  nisi  there- 
on, and  to  pass  upon  the  motion,  although  when 
the  motion  was  presented  and  when  the  rule 
was  issued  he  was  not  upon  the  bench,  but 
was  within  the  bar  of  the  court,  and  the  regu- 
lar judge  of  the  court  was  presiding  therein 
on  the  trial  of  another  case. 

Error  from  City  Court  of  La  Grange;  B. 
J.  Mayer,  Judge  pro  hac. 

Action  by  the  Bank  of  La  Grange  against  J. 
R  Roberts.  Verdict  for  defendant,  motion 
for  new  trial  granted*  and  defendant  brings 
error.    Affirmed. 

Arthur  Greer,  of  La  Grange,  for  plaintiff 
in  error. 

Duke  Davis  and  Hatton  Lovejoy,  both  of 
La  Grange,  for  defendant  in  error. 

BROYLES,  P.  J.  This  case  was  tried  in 
the  city  court  of  La  Grange  before  a  Judge 
pro  hac  vice.  Before  the  verdict  was  re- 
turned, the  regular  Judge  of  the  court  re- 
sumed the  bench,  and  by  agreement  he  re- 
ceived the  verdict  The  losing  party  (the 
plaintiff)  in  due  time  moved  for  a  new  trial. 
This  motion  was  presented  to  the  Judge  pro 
hac  vice,  who  was  within  the  bar  of  the 
court,  while  the  regular  Judge  was  presiding 
in  the  trial  of  another  case,  and  the  ru^  nisi 
was  then  and  there  signed  by  the  Judge  pro 
hac  vice.  When  the  motion  for  a  new  trial 
came  on  for  a  hearing,  the  defendant  tiled  a 
motion  to  dismiss  it,  on  the  following 
grounds: 
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''(1)  Because  the  order  'requiring:  respondent 
to  show  cause  why  a  new  trial  should  not  be 
granted  did  not  issue  from  the  dty  court  of  Le 
Grange. 

"(2)  Because  the  order  was  not  signed  by  the 
judge  presiding  over  said  court  at  the  time  the 
record  in  said  case  was  closed. 

''(3)  Because  the  order  requiring  respondent 
to  show  cause  why  a  new  trial  should  not  be 
granted  was  not  signed  by  the  judge  presiding 
over  the  city  court  of  La  Grange  at  the  time 
the  application  for  new  trial  was  made. 

*'(4)  Because  the  honorable  B.  J.  Mayer  was 
without  jurisdiction  to  sign  the  order  requiring 
respondent  to  show  cause  why  a  new  trial 
should  not  be  granted  at  the  time  said  order 
was  signed,  because  he  was  not  presiding  as 
judge  of  the  city  court  of  La  Grange  at  the 
time  said  order  was  signed." 

We  see  no  substantial  merit  in  these  purely 
technical  grounds,  and,  in  our  opinion,  they 
were  properly  overruled.  We  do  not  think 
this  holding  Is  contrary  to  the  ruling  in 
Pendergrass  v.  Duke,  140  Ga.  550,  79  S.  B. 
129.  That  decision  was  in  reference  to  the 
auQiority  of  a  visiting  judge  of  the  superior 
court,  holding  court  for  one  week  in  the 
circuit  of  another  judge,  where  he  was  suc- 
ceeded the  following  week  by  a  second  visit- 
ing judge,  to  entertain  a  motion  for  a  new 
trial  presented  when  the  second  visiting  judge 
was  presiding  over  the  court;  and  It  was 
held  that  the  first  visiting  judge  had  lost  all 
jurisdiction  over  the  court,  and  that  the 
motion  should  have  been  presented  to  the 
second  visiting  judge  and  the  rule  nisi  signed 
by  him  and  made  returnable  before  the  first 
visiting  judge.  The  authority  of  a  judge  pro 
hac  vice  to  entertain  a  motion  for  a  new 
trial  in  a  case  tried  before  him,  where  the 
motion  was  presented  to  him  after  the  regu- 
lar judge  had  resumed  the  bench,  was  not 
involved.  While  a  judge  pro  hac  vice  has 
no  general  jurisdiction  at  all,  his  jurisdic- 
tion of  the  case  which  he  Is  selected  to  try 
continues  until  it  is  finally  disposed  of.  Un- 
der section  4856  of  the  Civil  Code  of  1910,  he 
exercises  all  the  functions  of  a  judge  in  that 
case.  He  entertains  the  motion  for  a  new 
trial,  issues  the  rule  nisi  thereon,  and  finally 
passes  upon  the  motion.  Clayton  v.  Wallace, 
41  Ga.  268.  A  motion  for  a  new  trial  may 
be  filed  and  a  rule  nisi  issued  thereon  while 
the  court  is  not  in  session.  King  v.  Sears, 
91  Ga.  577,  18  S.  E.  880.  The  rule  nisi  may 
be  signed  by  a  judge  of  the  superior  court 
in  a  county  other  than  the  one  in  which  the 
case  was  tried,  where  he  is  holding  another 
court  Chattanooga,  Rome  &  Columbus  R.  R. 
Co.  V.  Owen,  90  Ga.  265,  lo  S.  E.  853.  As 
was  said  by  Warner,  J.,  in  Clayton  v.  Wal- 
lace, supra: 

"A  pro  tempore  judge,  selected  under  the 
provisions  of  the  Code  for  the  trial  of  a  case, 
may  exercise  all  the  functions  of  a  judge  of  the 
superior  court  in  that  case.  Code,  240;  Hen- 
derson y.  Pope,  39  Ga.  361.    In  such  cases,  the 


functions  of  such  pro  tempore  judge  extend  to 
the  hearing  of  a  motion  for  a  new  trial  in  the 
case  heard  and  tried  before  him  as  such  pro 
tempore  judge,  although  the  presiding  judge  of 
the  circuit  may  have  resigned  his  office  before 
the  hearing  of  that  motion;  the  hearing  and 
deciding  the  motion  for  a  new  trial  is  a  part 
of  the  trial  of  that  case;  such  pro  tempore 
judge  derives  his  authority  to  hear  and  deter- 
mine that  special  case  from  the  public  law  of 
the  state,  and  not  from  the  presiding  judge  of 
the  circuit,  and  having  acquired  jurisdiction 
to  hear  and  determine  the  case  under  the  public 
law  of  the  state,  his  functions  as  such  pro  tem- 
pore judge  continue  until  he  shall  have  heard 
and  decided  the  motion  for  a  new  trial  in  that 
case;  notwithstanding  the  presiding  judge  of 
the  circuit  may  have  resigned  his  office  before 
the  hearing  of  that  motion.' 


»> 


See,  also,  Gainesville  Buggy  &  Wagon  Co. 
V.  Morrow,  23  Ga.  App.  268,  98  S.  B.  100. 

Applying  the  principle  of  law  underljing 
these  rulings  to  the  facts  of  the  instant  cabe, 
we  think  the  judge  pro  hac  vice  had  authority 
to  entertain  the  motion  for  a  new  trial  and 
to  issue  81  rule  nisi  there(Hi,  although  at  the 
time  he  was  not  on  the  bench  and  the  regular 
judge  of  the  city  court  was  presiding  therein 
on  the  trial  of  another  case,  and  although 
the  latter  judge,  by  consent,  had  received  the 
verdict 

If  there  be  any  conflict  between  the  deci- 
sions in  the  Clayton  and  the  Pendergrass 
Cases,  supra,  we  are,  of  course,  boond  by  the 
older  adjudication. 

2.  Under  the  facts  of  the  case,  it  does  not 
appear  that  the  judge  erred  in  granting  a 
new  trial. 

Judgment  affirmed. 

BLOODWORTH  and  STEPHBaNS,  JJ., 
concur. 


(28  Ob.  App.  666) 
PARR-WOOD  FURNITURE  CO.  v.  ROBBR- 
SON,  GARRETT  &  CO.     (No.  10088.) 

(Court  of  Appeals  of  CSeorgia,  Division  No.  2. 

AprU  22»  1919.) 

(8yUabu9  by  the  Court,) 

New  Trial  ^=»70— Gbounds— Evidengb. 

The  motion  for  a  new  trial  contains  the 
usual  general  grounds  only.  The  defendant  in- 
troduced no  evidence.  The  evidence  for  the 
plaintiff  demanded  a  verdict  in  his  favor,  and 
the  motion  for  a  new  trial  was  properly  over- 
ruled. 

Error  from  Superior  Court,  Laurens  Coun- 
ty ;  J.  L.  Kent,  Judge. 

Action  by  Roberson,  Garrett  &  0>.  against 
the  Parr- Wood  Furniture  Company.  'Judg- 
ment for  plaintiff,  motion  for  new  trial  over- 
ruled, and  defendant  brings  error.    Affirmed. 
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S.  W.  Sturgis,  of  Dublin,  for  plaintiff  in 
error. 

Ira  S.  Cbappell,  of  Dublin,  for  defendant 
in  erroi'. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J^  con- 
car. 


(28  Qa.  App.  607) 

FORTSON  ▼.  STRICEliAND  et  aL 
(No.  9924.) 

(Court  of  Appeals  of  Creorgia,  Diyision  No.  1. 

April  19,  1919.) 

(Syllahut  hy  the  Court.) 

1.  EviDKNCB  «=>397(1),  450(10)— NoTBS— Con- 
struction—Pabol  Evidence. 

The  note  sued  on  in  this  case  contains  a 
promise  to  pay  on  November  1,  1917,  to  the 
order  of  the  payee  *'three  thousand  pounds  lint 
cotton,  middling  grade,  merchantable  bales,  for 
value  received  with  interest  from  maturity  at 
the  rate  of  eight  per  cent,  per  annum,"  and 

recites  that  "this  is  No.  of  a  series  of 

eleven  notes,  running  from  1916  to  1926,  1  due 
each  year,"  and  provides  that,  **(m  failure  to 
pay  any  one  or  any  part  of  any  one  of  these 
notes  when  due,  the  entire  series  shall  become 
due  at  once.  If  the  payee  [payor]  should  fail  to 
pay  this  cotton  when  due,  then  this  note  may 
be  discharged  in  money  on  the  basis  of  cotton 
at  ten  cents  per  pound.*'  Thus,  the  maker  of  the 
note,  under  its  plain  and  unambiguous  terms, 
had  the  right,  on  failure  to  deliver  to  the  payee 
the  amount  of  cotton  called  for  by  the  note,  to 
disdiarge  the  same  by  paying  the  equivaloit  of 
the  cotton  in  money,  calculated  on  the  basis 
of  ten  cents  per  pound.  The  terms  of  the 
note  being  unambiguous,  the  court  did  not  err 
in  giving  it  this  construction  (Ludden  &  Bates 
V.  Dairy  Supply  Co.,  17  Ga.  App.  581,  87  S. 
E.  823) ;  and  there  being  no  allegation  of  either 
fraud,  accident,  or  mistake,  parol  evidence  was 
not  admissible  to  vary  the  terms  of  the  written 
contract.  Qvil  (Mle  1910,  §{  4268,  5788 ;  Bush 
V.  Roberts,  4  Ga.  App.  531,  62  S.  E.  92  (5). 

2.  Tendbb  ^=»18,  29— Continuing  Tendei^^ 
Requisites. 

"A  tender,  to  prevent  the  runniag  of  in- 
terest, must  be  continuing.  Using  the  money 
after  refusal  by  the  creditor  to  receive  it  de- 
stroys this  necessary  attribute  of  a  legal  ten- 
der."   Gray  v.  Angier,  62  Ga.  596. 

(a)  One  of  the  defendants  testified  that,  on 
the  day  the  note  sued  on  became  due,  he  ten- 
dered to  the  plaintiff  ^00  in  cash,  which  the 
plaintiff  refused  to  accept,  and  that  he  then 
turned  the  money  over  to  his  bookkeeper,  who 
might  have  put  it  in  the  bank,  or  may  have 
paid  it  to  somebody  for  cotton ;  that  he  put  his 
money  in  the  bank,  and  handled  his  business 
through  the  bank;  and  that  he  had  overdrawn 
at  the  bank  several  times  since  the  date  on 
which  he  tendered  the  money  to  the  plaintiff. 
Thos,  under  the  ruling  above  quoted,  the  court 


erred  in  directing  a  verdict  in  favor  of  the  de- 
fendants* plea  of  tender. 

(b)  While  the  defendant  further  testified  that 
the  tender  was  a  continuing  one,  that  he  had 
with  him  in  court  fSOO  which  he  had  that  morn- 
ing procured  from  the  bank,  and  that  had  the 
plaintiff  decided  to  accept  this  amount  he  was 
at  all  times  ready,  willing,  and  able  to  pay  it, 
whether  he  had  the  money  in  the  bank  or  not, 
because  of  the  fact  that  he  had  arrangements 
whereby  he  could  get  it,  still  "the  tender  relied 
on  to  stop  the  interest  should  have  been  a 
continuing  tender,  that  is  to  say,  that  the  money 
tendered  was,  and  always  has  been,  ready  for 
the  plaintiff,  and  not,  as  in  this  case,  used  by 
the  defendant  for  his  own  benefit."  Gray  v. 
Angier,  62  Ga.  596,  597.  See,  also,  Cooley  v. 
Bergstrom,  3  Ga.  App.  496,  60  S.  E.  220  (3) ; 
Bissell  V.  Heyward,  96  U.  S.  580,  24  L.  Ed. 
678 ;  Parker  v.  Beasley,  116  N.  C.  1,  21  S.  E. 
955^  as  reported  in  33  L.  R.  A.  231. 

Error  from  Superior  Court,  Madison  Coun- 
ty;  W.  L.  Hodges,  Judge. 

Action  by  B.  A.  Fortson  against  B.  M. 
Strickland  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Clarence  E.  Adams,  of  Danielsville,  for 
plaintiff  in  error. 

Berry  T.  Moseley,  of  Danielsville,  for  de- 
fendants in  error. 


JENKINS,  J.    Judgment  reversed. 
WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(28  Oa.  App.  M7) 

LEWIS  v.  STATE  BOARD  OF  MEDICAL 
EXAMINERS.     (No.  10235.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

April  19,  1919.) 

(SyUahua  by  the  Court.) 

1.  Courts  ^=»488(1)— Tbansfeb  of  Cause  — 
Constitutional  Question- Efptict. 

The  writ  of  error  in  this  case  was  original- 
ly filed  in  the  Supreme  Court,  and,  that  court 
having  by  formal  order  transferred  it  to  this 
court,  the  transfer  of  the  case  is  equivalent 
to  a  holding  by  the  Supreme  Court  that  the 
constitutional  questions  which  the  plaintiff  in 
error  attempts  to  raise  by  the  writ  are  not 
properly  made.  Davis  v.  City  of  Rome,  23  Ga. 
App.  188,  98  S.  B.  231. 

2.  PhTSIOIANB  AND  SUBOEONS  ^=»11(3)— REV- 
OCATION OF  License— Filing  of  Chaboes— 
Time. 

The  court  did  not  en  in  refusing  to  dia- 
miss  the  written  charges  preferred  by  the  board 
against  the  defendant,  upon  the  ground  that 
they  were  not  filed  at  the  proper  time.  (This 
feature  of  the  case  is  discussed  in  the  opinion.) 


4tss»For  oth«r  cases  see  some  topic  and  K  BY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Revocation  or  License— Admission  of  Ev- 
idence. 

While  the  admission  in  evidence  of  the  cer- 
tified copy  of  the  plea  of  the  defendant,  the 
verdict  of  the  jury,  and  the  judgment  and  sen- 
tence of  the  court  in  a  criminal  case,  standing 
alone,  which  were  introduced  in  evidence  in 
this  case  for  the  purpose  of  showing  that  the 
•defendant  had  been  convicted  of  a  crime  involv- 
ing moral  turpitude,  was  erroneous  (Doggett 
T.  Simms,  79  Ga.  253,  4  S.  E.  909),  this  error 
was  cured  by  the  subsequent  introduction  of  a 
<:ertified  copy  of  the  bill  of  indictment  upon 
which  the  said  plea,  verdict,  and  judgment 
were  based,  showing  the  offense  with  which 
the  defendant  was  charged  and  of  which  he  was 
convicted  (Shaw  y.  Jones,  133  Ga.  446,  66  S. 
E.  240  [5]). 

4.  Evidence  ^=s>177,  178(3),  182— Lost  Rec- 
OBDS  oB  Papers  —  Pboof  of  Contents— 
Pabol  Evidence. 

The  mere  fact  that  records  or  papers  of  file 
have  been  lost  or  destroyed  is  no  excuse  for  not 
showing  their  contents.  Such  office  paper  may, 
when  shown  to  be  lost  or  destroyed,  be  es- 
tablished instanter;  but  their  contents  may  be 
proved,  even  by  parol,  without  establishing  the 
lost  or  destroyed  originaL  Bridges  v.  Thomas, 
4H)  Ga.  378;  Saffold  v.  Banks,  69  Ga.  289; 
Doggett  V.  Simms,  79  Ga.  253,  4  S.  E.  909. 
The  court  did  not  err,  therefore,  in  admitting 
in  evidence  a  certified  copy  of  the  bill  of  in- 
dictment against  the  defendant,  taken  from  the 
official  transcript  preserved  in  the  office  of  the 
derk  of  this  court  (Eagle  &  Pheniz  Mfg.  Co. 
V.  Bradford,  57  Ga.  249),  charging  him  VTith 
the  offense  of  larceny  after  trust,  delegated ;  it 
being  shown  by  competent  evidence  (Griffin  v. 
Wise,  115  Ga.  610,  612,  41  S.  E.  1003;  Hines 
v.  Johnston,  95  Ga.  629,  23  S.  E.  470  [3]; 
Martin  v.  Bank  of  Leesburg,  137  Ga.  286,  73 

5.  E.  387  [6])  that  the  original  bill  of  indict- 
ment was  not  of  file  or  record  in  the  office  of 
the  clerk  of  the  superior  court. 

5.  Judgment  ^=s>751  — Res  Judicata  — Va- 
lidity OF  Conviction. 

The  court  did  not  err,  there  being  no  in- 
sistence that  the  judgment  in  the  criminal  case 
was  void,  in  refusing  to  permit  the  defendant 
to  introduce  evidence  for  the  purpose  of  show- 
ing that  he  was  not  in  point  of  fact  guilty  of 
an  offense  involving  moral  turpitude,  of  which 
he  had  been  convicted  (Georgia  Railroad  v. 
Homer,  73  Ga.  251  [5]);  since  the  judgment 
of  a  court  of  competent  jurisdiction  cannot  be 
impeached  collaterally,  but  is  to  be  taken  and 
held  as  a  valid  judgment  until  it  is  reversed  or 
set  aside  by  the  court  rendering  it.  Civil 
Code  (1910),  SS   5963,  5908. 

(Additional  Syllabus  ly  Editorial  Staff,) 

6.  PiXADiNO  ^s=>85(3)  —  Masking  of  De- 
fault—Dismissal. 

Where  a  case  has  never  been  marked  "in 
default"  on  the  docket  and  no  order  has  been 
taken  declaring  it  to  be  "in  default,"  an  answer 
filed  at  a  term  subsequent  to  the  appearance 
term,  but  before  judgment  is  taken,  will  not 
be  dismissed  because  not  filed  in  time. 


ty;  W.  E.  H.  Searcy,  Jr.,  Judge. 

From  an  order  of  the  State  Board  of  Medi- 
cal Examiners,  after  finding  diarges  to  be 
true,  that  license  of  Dr.  M.  W.  Lewis  to  prac- 
tice medicine  be  revoked,  he  appealed,  and, 
from  an  order  of  the  superior  court  revoking 
his  license  and  removing  his  name  from  rec- 
ord of  the  clerk  of  the  superior  court,  he 
brings  error.    Affirmed. 

The  act  of  the  General  Assembly  ai^roved 
August  18,  1913  (Ga.  Laws  1913,  p.  101), 
creating  the  state  board  of  medical  exam- 
iners, provides,  in  section  14  thereof: 

'That  said  board  may  refuse  to  «rant  a  li« 
cense  to  practice  medicine  in  this  state  or  may 
cause  a  licentiate's  name  to  be  removed  from 
the  records  in  the  office  of  any  clerk  of  court 
in  this  state,  on  the  following  grounds,  to 
wit:**  enumerating  several  grounds,  one  of 
which  is  "conviction  of  crime  involving  moral 
turpitude." 

The  act  further  provides  tha^-* 

"Said  board  may  upon  satisfactory  proof 
made  that  any  licentiate  has  been  guilty  of  any 
of  the  offenses  above  enumerated  suspend  said 
licentiate  from  the  practice  of  medicine  and  call 
in  the  license  of  said  licentiate  upon  a  majority 
vote  of  said  board;  provided,  however,  that 
said  suspended  physician  shall  have  a  right  to 
appeal  to  a  jury  in  the  superior  court  of  the 
county  of  his  residence  and  it  shall  be  the  duty 
of  said  board  to  prefer  in  vn'iting  the  charge 
or  charges  against  said  physician  which  shall 
be  tried  by  a  jury  regularly  impaneled  and 
sworn.  Said  physician,  the  defendant  in  said 
proceedings,  shall  be  entitled  to  an  appeal  to 
the  Supreme  Court.  In  the  event  of  conviction 
by  the  jury  of  any  of  the  charges  preferred 
the  license  of  said  physician  shall  be  revoked.'* 

Acting  under  the  authority  of  this  act,  the 
board  on  June  12,  1916,  after  hearing  evi- 
dence upon  certain  charges  against  the  de- 
fendant, Dr.  M.  W.  Lewis,  one  of  them  bein^^ 
that  he  bad  been  convicted  of  a  crime  in- 
volving moral  turpitude,  found  the  charges 
to  be  true,  and  ordered  that  his  license  be 
revoked  and  his  name  removed  from  the 
records  of  the  office  of  the  derk  of  the  su- 
perior court  of  Carroll  county,  the  county  of 
the  defendant's  residence.  The  defendant,  on 
June  12,  1916,  entered  his  appeal,  which  was 
duly  certified  by  the  secretary  of  the  board 
and  filed  in  the  office  of  the  clerk  of  the  su- 
perior court  of  said  county  on  June  16,  1916. 
So  far  as  the  record  shows,  there  is  noth- 
ing to  indicate  that  the  case  was  ever  called 
until  it  "came  on  regularly  for  trial  at  the 
October  term,  1918,  of  the  Carroll  superior 
court,"  at  which  time  the  board  presented 
certain  written  charges  against  the  defend- 
ant, which  bore  an  entry  of  filing  by  tho 
clerk  of  the  said  court,  dated  April  8,  1918. 
Whereupon  the  defendant  (plaintiff  in  er- 
ror)— 
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moved  that  the  coort  strike  the  purported 
charges  from  the  records  of  the  court  for  the 
following  reasons:  Because  the  law  requires 
that,  when  an  appeal  is  made  to  the  superior 
court,  the  charges  must  be  made  and  filed  by 
the  board ;  that  the  trial  term  of  this  case  was 
the  October  term,  1916,  of  the  superior  court, 
and  at  that  time  plaintiff  in  this  case  filed  no 
charges;  and  that  charges  would  have  to  be 
filed  at  the  next  term  of  the  court  to  which  the 
appeal  was  returned;  and  that  there  was  no 
case  in  court  and  [it]  should  be  dismissed." 

This  motion  was  overmled  by  the  coort, 
and  npon  this  ruling  the  plalDtlff  in  error 
bases  one  of  the  grounds  of  his  assignments 
of  error. 

On  the  trial  under  the  appeal,  counsel  for 
the  plaintifF  board  stated  that  he  would  ''not 
rely  on  any  of  the  charges  made,  except  No. 
1,"  which  was  as  follows: 

"That  said  defendant,  under  the  name  of  Dr. 
M.  W.  Hancock  Lewis,  had  preferred  against 
him  by  the  grand  jury  oi  Haralson  superior 
court,  in  the  county  of  Haralson,  state  of 
Georgia,  at  the  January  term,  1914,  on,  to  wit, 
January  20,  1914,  a  true  bill  charging  him  as 
follows: 

"The  grand  jurors,  selected,  chosen  and 
sworn  for  the  county  of  Haralson,  George  W. 
Gentry,  foreman,  in  the  name  and  behalf  of  the 
citizens  of  Georgia,  charge  and  accuse  M.  W. 
Hancock  Lewis  with  the  offense  of  a  misde- 
meanor, larceny  f^ter  trust,  delegated,  for 
that  the  said  M.  W.  Hancock  Lewis  in  the 
county  aforesaid,  on  the  21st  day  of  July  in 
the  year  of  our  Lord  (1918)  nineteen  hundred 
and  thirteen,  with  force  and  arms,  and  unlaw* 
fully,  having  then  and  there  been  intrusted  by 
Effie  McCalmans  with  $6.00  in  lawful  money 
of  the  United  States,  issued^  of  the  value  of 
$5.00,  to  be  applied  then  and  there  for  the 
use  and  benefit  of  the  said  Effie  McCalmans, 
the  owner  thereof,  as  follows:  He,  the  said 
Lewis,  was  then  and  there  intrusted  with  the 
said  $5.00  by  the  said  Effie  McCalmans  to  pur- 
chase her  a  ticket  on  the  Sou.  Railway  Co. 
from  Bremen  to  Atlanta,  at  Bremen,  said  coun- 
ty, and  so  intrusted  fraudulently  converted  the 
said  $5.00  to  his,  Lewis',  own  use,,  the  said 
Lewis  then  and  there  intrusted  with  said  $5.00 
to  pozchase  said  ticket  and  return  whatever 
of  the  amount  remaining  to  her,  the  said  Effie 
StcCalmans,  and  he,  the  said  Lewis,  after  pur- 
chasing said  ticket  for  the  sum  of  $1.30  failed 
and  refused  to  return  said  £)ffie  McCalmans  the 
balance  of  the  said  $5.00,  but  fraudulently  con- 
verted the  same,  to  wit,  $3.70,  to  his  own  use, 
contrary  to  the  laws  of  said  state,  the  good  or- 
der, peace  and  dignity  thereof. 

***J.  IL  Hutcheson,  Solicitor  General. 
"  'J.   M.   McCalmans,    Prosecutor.* 

•That  on  the  2d  day  of  December,  1914,  said 
defendant  filed  a  plea  of  not  guilty  to  said 
charge  in  Haralson  superior  court,  and  on  said 
date,  to  wit,'  December  2,  1914,  the  jury  try- 
ing said  case  returned  the  following  ^rdict: 
'We  the  jury  find  the  defendant  guilty,  and 
recommend  that  he  be  punished  as  for  a  mis- 
demeanor.* Whereupon  the  court  sentenced 
said  defendant  to  pay  a  fine  of  $200.00  and 
cost  .of  prosecution,  or  in  lieu  thereof  to  serve 
in  the  chain  gang  for  the  period  of  12  months. 


Said  sentence  was  passed  on  December  3, 1914. 
Said  board  alleges  that  the  charge  preferred 
against  said  defendant  by  the  grand  jury  of 
Haralson  county  was  a  charge  involving  moral 
turpitude ;  and  it  charges  that  he  was  convict- 
ed of  said  charges,  and  the  verdict  of  the  jury 
and  the  sentence  of  the  court  in  said  case  was 
never  reversed  or  set  aside,  but  stands.  And 
for  said  reason  it  charges  that  bis  license 
should  be  suspended  or  revoked,  and  that  his 
name  should  be  removed  from  the  records  of 
any  derk  of  the  court  of  this  state.** 

Upon  the  trial  of  the  case  the  plaintiff 
board  of  medical  examiners,  upon  making 
proof  that  the  original  indictment  against  the 
defendant  had  been  lost,  proceeded  to  intro- 
duce in  evidence  a  certified  copy  of  the  bill  of 
indictment  from  the  official  transcript  pre- 
served in  the  office  of  the  clerk  of  this  court, 
together  with  a  certified  copy  of  the  plea  of 
not  guilty  of  the  defendant  entered  in  the 
criminal  case,  the  verdict  finding  the  defend- 
ant guilty,  and  the  judgment  and  sentence  of 
the  court,  certified  to  by  the  derk  of  Haralson 
superior  court,  and  also  Introduced  testi- 
mony identifying  the  defendant  in  this  case 
as  being  the  same  defendant  convicted  in  the 
criminal  case.  The  defendant  testified  that 
his  license  had  been  destroyed  by  fire,  and 
Introduced  in  evidence  the  record  of  the  clerk 
of  the  superior  court  of  Oftrroll  county  which 
showed  that  Dr.  M.  W.  Hancock  Lewis  procur- 
ed his  license  to  practice  medicine  on  April  22, 
1910.    The  defendant  also  offered  to  show : 

"That  the  money  given  the  defendant  was  to 
buy  a  ticket,  by  the  prosecutrix  in  the  case  in 
Haralson  superior  court,  and  that  she  told  the 
defendant  to  keep  the  rest  and  give  her  father 
credit  for  it,  which  he  did,  and  to  show  that 
the  case  in  Haralson  superior  court  did  not 
involve  moral  turpitude,  and  that  he  was  not 
guilty.** 

The  court  refused  to  permit  him  to  do  this, 
and  thereafter  directed  a  verdict  against  the 
defendant  on  charge  No.  1,  and  entered  the 
followlDg  judgment  thereon: 

''Wherefore  it  is  ordered  and  adjudged  by 
the  court  that  the  license  of  M.  W.  Lewis,  au- 
thorizing him  to  practice  medicine  in  (zeorgia, 
be  and  the  same  is  revoked,  and  his  name  is 
ordered  removed  from  the  record  of  all  and  any 
clerk  of  the  superior  court  of  said  state.  This 
October  21,   1918." 

Willis  Smith  and  Buford  Boykin,  both  of 
Carrollton,  for  plaintiff  in  error. 

S.  Holderness,  of  Carrollton,  for  defend- 
ant in  error. 

JENKINS,  J.  (ajPter  stating  the  facts  as 
above).  [1-6]  It  is  only  the  second  headnote 
which  requires  elaboration.  It  will  be  seen 
from  an  inspection  of  the  section  of  the  act 
quoted  in  the  statement  of  facts  that  no 
specified  time  is  there  fixed  when  the  board 
shall  prefer  written  charges  after  an  appeal 
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has  been  entered  by  the  defendant  It  Is 
contended  by  counsel  for  plaintiff  in  error 
that,  while  the  act  specifies  no  time  when 
the  written  charges  should  be  preferred,  the 
act  should  be  construed  as  requiring  that  such 
charges  be  preferred  at  the  first  term  of  the 
court  after  an  appeal  has  been  entered,  and 
that  the  same  rule  should  apply  here  as  in 
cases  of  an  award  made  by  arbitrators  under 
the  provisions  of  Oivil  Oode  1910,  {  6080  et 
seq.  It  was  held  in  Train  v.  Ehnerson,  134  Ga. 
589,  68  S.  E.  425  (2)  that~ 

"Where  a  submission  to  arbitrators  was  made 
under  the  statute  (Oivil  Oode,  |  4486  et  seq. 
[Oivil  Oode  of  1910,  {  5090  et  seq.]),  and  they 
made  an  award,  but  did  not  return  it  to  the 
superior  court  to  which  it  was  properly  re- 
turnable for  11  months,  during  which  time 
three  terms  of  court  intervened,  and  14  months 
thereafter  the  party  in  whose  favor  the  award 
was  made  filed  a  motion  to  have  a  judgment 
nunc  pro  tunc  entered  on  it,  there  wait  no  error 
in  denying  such  motion.** 

There  would,  however,  appear  to  be  a 
dear  distinction  between  the  effect  of  such 
an  award  by  arbitrators  and  the  decision  of 
the  state  board  of  medical  examiners.  The 
award  by  the  arbitrators  is  binding  upon  no 
one^  and  is  of  no  legal  effect  whatever,  until 
properly  returned  and  entered  upon  the  min- 
utes of  the  proper  court,  while  the  decision  by 
the  state  board  of  medical  examiners  is  a 
judgment  within  itself,  and  is  final  unless  set 
aside  upon  appeaL 

[6]  But  conceding  that  the  written  charges 
should  have  been  preferred  by  the  board  at 
the  first  term  of  the  court  after  the  appeal 
had  been  entered,  it  would  rather  seem  to 
us  that  the  rule  to  be  here  applied  would  be 
more  nearly  analogous  to  eases  where  a  de- 
fendant is  in  default  by  reason  of  his  failure 
to  answer  at  the  proper  time,  the  rule  being 
that,  where  a  case  has  never  been  marked  "in 
default' *  on  the  docket,  and  no  order  has  been 
taken  declaring  it  to  be  "in  default,"  an  an- 
swer to  the  merits  of  the  case,  filed  at  a  term 
subsequent  to  the  appearance  term  but  before 
judgment  is  taken,  will  not  be  dismissed  be- 
cause not  filed  in  time.  McKenzie's  Sons  & 
Oo.  V.  OonsoUdated  Lumber  Oo.,  142  Ga.  375, 
82  S.  EL  1062.  See,  also,  Daniel  v.  Nixon,  21 
Ga.  App.  206,  93  S.  E.  1013,  and  Buford  v. 
Southern  Ootton  OU  Co.,  20  Ga.  App.  581,  583, 
93  S.  E.  318,  and  cases  there  cited.  What 
would  have  been  the  remedy  of  the  plaintiff 
in  error  had  the  case  been  called  for  trial 
at  a  time  prior  to  the  filing  of  the  written 
charges  by  the  board  need  not  be  determined. 

The  evidence  in  this  case  demanded  the 
verdict  directed,  and  the  judgment  of  the  su- 
perior court  is  therefore  affirmed. 

WADE),  O.  J.,  and  LUKE,  J.,  concur. 


(23  Ga.  App.  653) 
OHALMAN  V.   DODD.     (No.    10274.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  1« 

AprU  19,  1919.) 

(SyUahus  by  the  Court.) 

1.   BAI7KBUPTCT    ^S=>285— SUIT    BT    TBUSTEE— 

Oboeb  of  Ooubt. 
It  is  not  necessary  for  a  trustee  in  bank- 
ruptcy to  obtain  an  order  of  court  authorizing 
him  to  institute  suit  for  the  collection  of  the 
debts  due  the  estate  before  he  may  sue  for  the 
collection  of  such  debts.  See  Traders'  Ins.  Oo. 
V.  Mann,  118  Ga.  381,  45  S.  E.  426  (5).  Nor 
does  it  appear  from  the  allegations  of  this  peti- 
tion that  it  was  necessary  that  any  other  stock 
subscriber  should  be  joined  as  party  defendant 
in  the  suit  by  the  trustee.  Spratling  v.  West- 
brook,  140  Ga.  625  (1),  627,  79  S.  B.  636; 
OhappeU  v.  Lowe,  145  Ga.  717,  89  S.  B.  777. 

2.  General  Dbmubebb— Oebtiobabi. 

The  suit  was  not  subject  to  general  demur- 
rer. The  judge  of  the  superior  court  did  not  err 
in  sustaining  the  certiorari. 

Error  from  Superior  Oourt,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  Harry  Dodd,  trustee  in  bankrupt- 
cy, against  John  Ohalman.  General  demur- 
rer sdstained,  and,  from  a  judgment  sustain- 
ing a  certiorari,  defendant  brings  error.  Af- 
firmed. 

Lowndes  Oalhoun,  of  Atlanta,  for  plaintiff 
in  error. 

O.  H.  Oallioun,  W.  S.  Dillon,  and  C.  M. 
Lancaster,  all  of  Atlanta,  for  defendant  in 
error. 

LUKE,  J.    Judgment  afiSrmed. 

WADE,  O.  J.,  and  JEINKINS,  J.,  concur. 


(28  Cku  App.  671) 
BROOKE  V.  OARTERSVILLE  OHERO- 
OOLA  BOTTLING  00.    (No.  9926.) 

(Oourt  of  Appeals  of  Georgia,  Division  Nol  1. 

AprU  23,  1919.) 

(SyUabu9  hy  the  Court) 
00BP0BATI0I7S  #=:9432(1)  —  AcnoN  Against 

OOB^ORATION  —  AUTHOBITT  OF  MaNAQEB  — 
EVIDBNOB. 

This  was  a  suit  against  a  corporation  for 
the  recovery  of  commissionB,  based  upon  an  al- 
leged oral  agreement,  by  the  terms  of  which  the 
general  manager  of  the  corporation  agreed  to 
pay  the  plaintifif,  as  a  real  estate  broker,  for  his 
services  in  selling  its  entire  plant.  The  evidence 
adduced  on  the  trial  failed  to  show  that  the 
manager  had  ever  been  authorized  by  the  corpo- 
ration to  make  a  sale  of  its  stock  or  of  its  entire 
physical  property,  or  that  the  corporation  sub- 
sequently  ratified  the  unauthorized  act  of  its 
manager  in  agreeing  to  pay  plaintiff  for  effect- 
ing the  sale  of  the  property.    Ware  &  Harper  v. 
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Atlanta  Coffee  Mills  Co.,  16  Ga.  App.  749,  760, 
86  S.  B.  47;  Nunez  Qin  &  Warehouse  Go.  y. 
Moore,  10  Ga.  App.  350,  73  S.  B.  432 ;  SwindeU 
V.  Bainbridge  State  Bank,  3  Ga.  App.  864,  370, 
371,  60  S.  EX  13;  Trust  Co.  of  Georgia  v.  Wal- 
lace, 143  Ga.  214,  84  S.  E.  638  (3);  I^udden  <k 
Bates  Southern  Music  House  v.  McDonald,  117 
Ga.  60,  43  S.  E.  426. 

The  evidence  demanded  a  verdict  in  favor  of 
the  defendant,  and  the  trial  judge  did  not  err  in 
flo  directing. 

Error  from  City  Court  of  Cartersviile ;  G. 
H.  Aubrey,  Judge. 

Suit  by  G.  W.  Brooke  against  the  Carters- 
vUle  Chero-Cola  Bottling  Company.  Judg- 
ment for  defendant  on  a  directed  Terdict, 
and  plaintiff  brings  error.    Affirmed. 

Watt  H.  Milner,  of  CartersylUe,  for  plain- 
tiff  in  error. 

Neel,  Finley  &  Neel,  of  Cartersvilleb  for 
defendant  in  error. 

'  WADE,  Cb  J.    Judgment  affirmed* 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Oa.  App.  606) 

MIDDLEBBOOKS  v.  CARSON.    (No.  10171.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  22»  1910.) 

(SifUabu$  hy  the  Court) 

1.  JiTDOMBNT  ^=»17(11)— Replevy  Bond— Ac- 
tion IN  Peesonak. 

"The  giving  of  a  replevy  bond  by  the  defend- 
ant in  attachment  converted  the  suit  from  an 
action  in  rem  to  an  action  in  personam,  and  as 
completely  anthorixed  the  rendition  of  a  common- 
law  judgment  against  the  defendant  in  attach- 
ment as  if  the  action  had  been  begun  in  the 
Qsoal  form,  followed  by'  personal  service." 
Philip  Carey  Co.  v.  Sheppard,  19  Ga.  App.  368, 
91  S.  E.  444  (1)-  And  see  Civil  Code  1910,  | 
S113;  Cincinnati  Ry.  Co.  v.  Pless,  8  Ga.  App. 
400  a)f  403,  60  S.  E.  8,  and  cases  dted;  Mitch- 
eU  y.  Perry,  145  Ga.  283,  88  S.  E.  930. 

2.  Vacation  of  Judgment. 

The  court  properly  refused  to  set  aside  ths 
judgment. 

3.  Motion  to  Award  Daicaqes. 

The  motion  to  award  damages  is  denied. 

Error  from  Superior  Court,  Fayette  (Doun- 
ty ;  W.  Ew  H.  Searcy,  Jr.,  Judge. 

Action  between  Judge  Middlebrooks  and 
Mrs.  F.  T.  Carson  with  attachment  and  re- 
plevy bond.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 


Dickson  &  Camp,  of  FayetteviUe,  for  plain- 
tiff in  error. 

J.  W.  Culpepper,  of  Fayetteville,  for  de- 
fendant in  error. 

BLOODWORTH,    J.     Judgment  affirmed. 

BROYIiBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Ga.  App.  630) 
DUCKETT  v.  MARTIN.    (No.  10047.) 

(Court  of  Appeals  of  Georgia,'  Division  No.  1. 

April  10,  1919.) 

(8yUahu3  hy  the  Court) 

1.  PaiNCiPAL  AND  Surety  ^s»42,  104(1),  106— 
UsuBT  ^=»75— Tbansfeb  of  Seoxtbitt— Ex- 
tension OF  Time  fob  Payment. 

A  surety  upon  a  note  in  which  there  is  a 
waiver  of  homestead  is  discharged  from  liability 
thereon  when  it  is  shown  that  at  the  time  he 
signed  it  there  existed  a  secret  agreement  be- 
tween the  payee  and  the  principal  whereby  the 
former  was  to  receive,  and  did  actually  receive, 
a  usijrious  rate  of  interest;  since  the  execution 
of  such  a  secret  verbal  understanding  snd  agree- 
ment operates  to  avoid  the  waiver  of  homestead 
contained  in  the  note,  thereby  increasing  the 
liability  of  the  surety.  Lewis  v.  Brown,  80 
Ga.  115,  14  S.  B.  881;  Vaughan  v.  Farmers'  & 
Merchants'  Bank,  146  Ga.  51,  00  S.  E.  478; 
Whilden  v.  Milledgeville  Banking  Co.,  8  Ga. 
App.  eo,  59  S.  E.  836;  Bank  of  Omega  v.  Ford, 
20  Ga.  App.  496,  93  S.  E.  lOa  It  is  likewise 
true  that  if  the  payee,  under  a  valid  agreement 
with  the  principal,  and  without  the  consent  of 
the  surety,  extends  the  time  of  maturity  as  fix- 
ed by  the  obligation,  a  release  of  the  surety  will 
result ;  but  in  order  to  discharge  a  surety  by  an 
extension  of  time  granted  to  ths  principal,  not 
only  must  there  be  an  agreement  for  the  exten- 
sion, but  the  indulgence  must  be  for  a  definite 
period  fixed  by  a  valid  agreement.  Woolfolk  v. 
Plant  &  Son,  46  Ga.  422(2);  Bunn  v.  Commer- 
cial Bank,  96  Ga.  647,  26  S.  E.  63 ;  Ver  Nooy 
V.  Pitner,  17  Ga.  App.  229,  86  S.  E.  456  (2). 

2.  Bills  and  Notes  ^s»121,  495— Joint  Pbin- 

0IPAL8  —  PbESXTMPTION     AND     BUBDEN     OF 

Pboof. 

If  two  persons  sign  a  note  aj^parently  as 
joint  principals,  and  there  is  nothing  in  the 
note  to  show  that  one  is  surety  for  the  other, 
the  presumption  of  law  is  that  both  are  liable 
as  joint  principals ;  but  this  presumption  is  not 
conclusive,  and  may  be  rebutted  by  parol  evi- 
dence, or  by  circumstances  (Civil  Code  of  1910, 
§  3556;  Trammell  v.  Swift  Fertilizer  Works, 
121  Ga.  778,  49  S.  E.  739;  Hardy  v.  Boyer,  7 
Ga.  App.  472,  67  S.  E.  205),  the  burden  being 
upon  the  one  thus  claiming  suretyship  to  estab- 
lish such  fact ;  and  where  he  claims  a  discharge 
by  reason  of  some  act  increasing  his  risk  as 
surety,  he  must  go  further  and  show  that  the 
payee  knew  he  was  surety  at  the  time  of  the 
act  in  question.  Williams  v.  People's  Bank,  9 
Ga.  App.  714,  72  S.  E.  177  (2). 


^s>For  other  cases  see  ssme  topic  and  KBT-NXJMBER  in  all  Key-Numbered  Digests  and  Indexes 
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3.  Bills  and  Notes  #=»i21— Joint  Princi- 
pals OB  Surety— Detebmination. 

Whether  the  relationship  of  a  promisor  to 
his  payee  is  that  of  joint  principal  or  that  of 
surety  is  a  question  to  be  determined  by  the 
facts,  and  is  not  to  be  govemed  by  the  opinion 
that  either  of  the  parties  to  the  contract  might 
have  entertained.  Williams  t.  People's  Bank, 
9  Ga.  App.  714,  72  S.  B.  177  (3). 

4.  Appeal  and  Error  ^=»233(2)— Admission 
OF  Bvidenge— Assignment  of  Error--Ob- 

JECnON. 

No  valid  assignment  of  error  can  be  based 
on  the  court's  act  in  admitting  evidence,  where 
in  response  to  an  objection  the  court  states  that 
it  is  not  admitted  generally,  but  for  a  special 
purpose,  and  the  objecting  party,  aft^  ascer- 
taining the  purpose  for  which  it  is  to  be  admit- 
ted, makes  no  further  objection  to  it  Bowers 
V.  Southern  Railway  Co.,  10  Ga.  App.  367,  73 

5.  E.  677  (6).  Grounds  1  and  2  of  the  amend- 
ment to  the  motion  for  a  new  trial  are  there- 
fore without  merit. 

5.  Chaboe  of  Court. 

The  excerpt  from  the  diarge  of  the  court 
complained  of  in  ground  4,  when  considered  in 
connection  with  the  defense  actually  raised  by 
the  plea,  is  not  subject  to  the  criticism  made. 

Error  from  Superior  Court,  Clarke  Coun- 
ty;  A.  J.  Cobb,  Judge. 

Suit  by  J.  D.  Martin  against  E.  L.  Duck- 
ett  and  another.  Judgment  for  plaintiff, 
motion  for  new  trial  overruled,  and  defend- 
ant Duckett  excepts  and  brings  error.  Af- 
firmed in  part  and  reversed  in  part. 

J.  C.  Edwards  &  Sons,  of  Clarkesvllle, 
and  Stephen  C.  Upson,  of  Athens,  for  plain- 
tiff in  error. 

R.  Lr.  J.  &  S.  J.  Smith,  Jr.,  of  Commerce, 
and  Jno.  J.  &  R.  M.  Strickland,  of  Athens, 
for  defendant  in  error. 

JENKINS,  J.  J.  D.  Martin  brought  salt 
against  W.  H.  Shelton  and  E.  L.  Duckett 
upon  two  promissory  notes  payable  to  the 
plaintiff  and  signed  by  the  defendants,  ap- 
parently as  joint  principals,  both  dated  De- 
cember 24,  1912,  payable  12  months  after 
date,  with  interest  from  date  at  the  rate  of  8 
per  cent,  per  annum,  and  each  containing  a 
waiver  of  homestead.  One  of  the  notes  was 
given  in  renewal,  and  was  for  $2,100,  and 
the  other  was  for  a  new  consideration  of 
$2,000,  and  certain  credits  were  entered  on 
each.  Shelt<Hi  filed  no  defense.  Duckett 
filed  a  plea  that  while  the  notes  appeared 
to  be  signed  by  him  as  joint  principal,  he 
was  really  a  surety  only,  and  that  this  fact 
was  known  to  the  plaintiff  at  the  time  the 
notes  were  signed  and  accepted,  and  that 
he  was  released  from  liability  as  surety  for 
the  reason  that  a  secret  agreement  was  en- 
tered into  between  the  payee  and  the  prin- 
cipal, Shelton,  at  the  time  the  notes  were 


signed,  whereby  Shelton  was  to  pay,  and  sub- 
sequently did  pay,  to  the  plaintiff  a  usu- 
rious amount  of  interest,  thereby  rendering 
void  the  homestead  waiver  contained  in  the 
notes,  and  thus  increasing  the  risk  of  the 
surety.  The  defendant  Duckett  pleaded  as  a 
further  ground  of  release  a  novation  of  the 
contract,  by  reason  of  the  fact  that  the  time 
for  payment  had  been  secretly  extended  by 
the  plaintiff  for  a  period  of  one  year;  but 
the  evidence  fails  to  substantiate  any  valid 
agreement  to  that  effect,  under  the  rule  stat- 
ed in  the  first  headnotc.  Upon  the  trial  of  the 
case  the  Jury  returned  a  verdict  for  the  plain- 
tiff, for  the  full  amount  sued  for.  The  de- 
fendant made  a  motion  for  a  new  trial,  which 
was  overruled,  and  to  this  ruling  the  defend- 
ant excepts. 

[1]  The  evidence  unmistakably  sustains 
the  allegations  made  by  the  plea  relative  to 
the  payment  of  the  agreed  usury.  The  evi- 
dence of  the  plaintiff  in  no  wise  controverts 
this  contention,  since  he  admits  that  the 
notes  were  executed  under  the  same  agree- 
ment as  was  made  in  a  previous  loan,  un- 
der which  there  was  an  understanding  as  to 
the  payment  of  usury ;  and  there  Is  no  dis- 
pute that  usury  was  actually  paid  and  re- 
ceived on  the  notes  sued  on,  and  it  Is  also 
undisputed  that  Duckett  was  without  any 
knowledge  of  such  facts.  On  the  question  of 
suretysh^)*  while  the  plaintiff  testified  that 
as  to  both  of  the  notes  sued  on  he  consider- 
ed Duckett  a  joint  maker  with  Sheltcm,  and 
not  merely  a  surety,  Duckett  testified  posi- 
tively that  he  received  no  consideration 
whatever  from  either  of  the  notes.  As  to 
the  note  for  $2,100,  the  evidence  of  the  plain- 
tiff himself  shows  that  this  note  was  given 
In  renewal  of  the  balance  due  on  a  loan  of 
$3,000  previously  made  to  the  defendant 
Shelton  alone  on  December  24,  1909;  that 
Shelton  had  at  that  time  turned  over  to  him 
as  security  certain  bank  stock  and  a  collater- 
al note  for  $1,000  signed  by  one  Smith ;  that 
shortly  before  the  time  the  $2,100  note  now 
sued  on  was  executed,  Shelton  stated  that 
the  Smith  note  was  due,  and  that  he  wanted 
to  collect  it,  and  Inquired  of  the  plaintiff, 
"If  Mr.  Duckett  and  I  will  make  a  note,  wUl 
you  release  this  Smith  note?'  Plaintiff 
further  testified: 

"Based  on  that,  this  $2,100  note  was  made. 
That  was  the  balance  due  in  that  original  trans- 
action. On  the  same  date  is  a  $2^000  note.  He 
got  both  of  those  on  the  same  date,  renewal  of 
one  and  got  $2,000.  ♦  ♦  ♦  When  I  first  lent 
him  [Shelton]  I  thought  he  was  good.  When  I 
lent  him  that  $3,000  [the  previous  loan]  I  had 
known  Mr.  Duckett  for  years,  but  Mr.  Duckett 
wasn't  heard  of  in  the  first  $3,000  note.  I  lent 
that  to  W.  H.  Shelton.  ♦  ♦  ♦  In  one  sense  I 
thought  Shelton  was  good  at  that  time,  but  I 
took  collateral  for  my  money.  •  ♦  •  I  had 
the  Smith  note  up  as  collateral.    *    *    *    I  took 
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old  man   Duckett's  name  in  the  place  of  tbe 
Smith  note." 

[2-4]  Thus,  even  thongh  the  plaintiff  might 
in  fact  have  considered  that  Dnckett  signed 
the  $2,100  note  as  joint  principal,  this  would 
not  make  him  such,  since  the  legal  relation- 
ship of  each  party  to  the  note  must  be  deter- 
mined by  the  facts,  and  is  not  to  be  governed 
by  the  mere  <^inion  entertained  by  the  parties 
to  the  contract  Applying  to  tibe  facts  as 
above  stated  the  rules  of  law  set  out  in  the 
first  three  headnotes,  we  are  of  the  opinion 
that  it  is  conclusively  shown  as  a  matter 
of  law,  that  the  relation  which  Duckett  sus- 
tained to  the  note  for  $2,100  was  that  of 
suretyship,  and  that  the  plaintiff  must,  under 
his  own  evidence,  have  had  notice  of  this 
fact.  This  being  true,  Duckett  was,  by  rea- 
son of  the  usury  being  secretly  charged  and 
received,  and  the  consequent  avoidance  of  the 
homestead  waiver  contained  In  that  note, 
discharged  from  liability  thereon.  As  to  the 
note  for  $2,000  which  was  not  taken  in  re- 
newal, we  think  the  questions  as  to  whether 
Duckett  was  in  facta  Joint  principal  or  mere- 
ly a  surety,  and  if  a  surety,  whether  the 
plaintiff  had  knowledge  of  that  fact,  were 
questions  of  fact  for  the  Jury  to  determine 
from  the  evidence  submitted,  and  upon  these 
questions  the  Jury  found  in  favor  of  the 
plaintiff.  It  is  therefore  ordered  that  tbe 
Judgment  overruling  the  motion  for  a  new 
trial  be  reversed  as  to  the  defendant  Duckett 
In  BO  far  as  it  relates  to  the  note  for  $2,100, 
and  affirmed  so  far  as  it  relates  to  the  note 
for  f2,000,  and  that  the  Judgment  be  remold- 
ed accordingly. 

Judgment  affirmed  in  i>art  and  reversed  in 
part,  with  direction. 

WADE,  OL  J.,  and  LUKB,  J.»  concur. 


<2S  Oft.  App.  67t) 

WARD-TEUITT  CO.  v.  NICHOLSON  et  al. 

(No.  9003.) 

{Court  of  Appeals  of  G^rgia,  Division  No.  1. 

April  23,  1019.) 

(ByUahua  by  the  Court, 

1.  Evidence  ^=:»185(1)  —  Copies  —  Notice  to 
Pboduce  Obioinal. 

Tbe  ground  of  the  motion  for  a  new  trial, 
aasigning  error  upon  tbe  court's  refusal  to  ad- 
mit in  evidence  a  carbon  copy  of  a  certain  let- 
ter written  by  the  plaintiff  to  one  of  the  de- 
fendants, is  without  merit;  no  notice  to  pro- 
duce the  original  having  been  given  by  the  plain- 
tiff to  the  defendant,  and  it  not  being  shown 
that  the  original  was  lost.  Civil  Code  1910,  §§ 
5828,  5829,  5837,  5838 ;  McAdam  v.  Weikel  & 
Smith  Spice  Co.,  64  Ga.  441 ;  Frost  v.  Powell, 
10  Ga.  App.  95,  72  S.  E.  719  (4).  The  too 
broad  general  statement  made  in  Lewis  v.  Phil- 1 


lips-Boyd  Publishing  Co.,  18  Ga.  App..  181,  89 
S.  E.  177,  was  in  a  case  where  reference  was 
actually  had  to  a  notice  given  for  attorney's 
fees.  The  general  rule  governing  notice  to 
produce  papers  in  the  hands  of  the  opposite 
party  must  apply  where,  as  in  this  case,  the 
proffered  carbon  copy  of  the  letter  could  not 
properly  be  taken  as  a  duplicate  original,  and 
where  the  letter  is  such  as  could  not  be  taken 
either  as  an  instrument  in  the  nature  of  a  notice 
or  as  one  such  as  from  the  very  nature  of  the 
action  the  defendant  must  necessarily  have 
known  that  he  would  be  charged  with  pos- 
sessing. See  Savannah  Bank  &  Trust  Co.  v. 
Purvis,  6  Ga.  App.  275,  278,  65  S.  B.  35; 
Greenleaf  on  Evidence,  |  561. 

2.  Appeal  and  Ebbob  ^=»302(1,  3)— Pabtneb- 
8HIP  ^=>152— Motion  fob  New  Tbiai/— Suf- 

FICIENCT.  • 

A  ground  of  a  motion  for  a  new  trial  must 
be  complete  within  itself  (Owens  v.  Nichols,  139 
Ga.  475,  77  S.  E.  635  [5]),  and  not  such  as  to 
require  the  reviewing  court  to  refer  to  the  brief 
of  evidence  or  other  parts  of  the  record  in  or- 
der to  determine  the  question  as  to  the  ad- 
missibility of  the  testimony.  Peeples  y.  Butler, 
21  Ga.  App.  810,  94  S.  B.  278.  Thus,  under  the 
rule  stated,  a  ground  of  a  motion  for  a  new 
trial  which  complains  because  the  court  permit- 
ted a  witness  to  testify :  "I  stated  a  while  ago 
about  having  a  conversation  with  Mr.  Truitt; 
he  was  a  member  of  the  firm  of  Ward-Truitt 
Company.  He  told  me  this  debt  had  been  paid 
off,  the  title  from  Nicholson,  and  it  had  been 
settled"— upon  the  ground  that  '^t  was  not 
shown  that  Mr.  Truitt  had  any  authority  to 
make  any  such  statement  as  a  member  of  the 
corporation,  and  was  not  clothed  with  any  such 
power,"  cannot  be  considered.  So  far  as  ap- 
pears from  the  recitals  in  the  ground  of  the 
motion,  the  person  referred  to  by  the  witness 
was  a  member  of  a  firm  or  partnership,  and  any 
statements  or  admissions  made  by  him  as  such, 
and  with  reference  to  matters  connected  with 
the  business,  would  be  binding  upon  the  partner- 
ship. Civil  Code  19l0,  |  3180 ;  Sankey  v.  Co- 
lumbus Iron  Works,  44  Ga.  228,  236;  Mer- 
chants' &  Farmers*  Bank  v.  Johnston,  130  Ga. 
661,  61  S.  E.  543,  17  L.  E.  A.  (N.  S.)  969,  14 
Ann.  Cas.  546. 

8.  MonoN  FOB  New  Tbiai*. 

The  motion  for  a  new  trial  complains  that 
a  certain  deed,  purporting  to  be  a  conveyance 
by  the  plaintiff,  and  offered  by  the  defendant, 
was  admitted  in  evidence  over  the  objection  of 
the  plaintiff  that  its  execution  had  not  been 
proven;  but  since  the  plaintiff  itself  admitted 
the  execution  of  the  deed,  this  ground  of  the 
motion  is  without  merit. 

4.    SUFFICIENCT  OF  EVIDENCE. 

There  was  sufficient  evidence  to  authorize 
the  verdict,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  triaL 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Action  by  the  Ward-Tmltt  Company 
against  J.  A.  Nicholson  and  others.  Judg- 
ment for  defendants,  motion  for  new  trial 
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oyerruled,   and  plaintiff  brings  error.     Af- 
firmed. 

Boykin  &  Boykin,  of  Carrollton,  for  plain- 
tiif  In  error. 

J.  J.  Reese,  of  Carrollton,  and  Griffltli  & 
Matthews,  of  Buchanan,  for  defendants  in 
error. 

JENKINS,    J.     Judgment   affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(23  Oa.  App.  684) 

VIRGINIA-CAROLINA  CHEMICAL  CO.  v. 
HOLLIS.     (No.  10058.) 

(Cdart  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(Syllabus  hy  ike  Oourt») 

1.  ASSIONMSNTB  OF  EbBOB. 

The  motion  to  dismiss  the  biU  of  exceptions 
upon  the  ground  that  the  assignments  of  error 
made  do  not  plainly  specify  the  errors  alleged 
is  without  merit.  Wyly  &  Co.  v.  Burnett,  43 
Ga.  438  (2) ;  Hoist  v.  Burrus,  79  Ga.  Ill,  4  S. 
E.  108;  PhilUps  ▼.  Southern  Railway  Co.,  112 
Ga.  197,  37  S.  E.  418 ;  Meeks  v.  Meeks,  6 
Ga.  App.  394,  63  S.  E.  270;  Sayannah  Trust 
Co.  v.  National  Bank,  16  Ga.  App.  706,  717, 
86  S.  E.  49. 

2.  Evidence  ^=»368(3)  —  Pboduction  of 
Books  and  Papeb&— Sufficiency  of  Appli- 
cation. 

A  written  notice  to  produce  certain  papers 
and  books  having  been  given  by  the  plaintiff,  but 
no  oath  having  been  made  by  him  as  to  their  ma- 
teriality, or  that  they  were  in  the  claimant's 
possession,  and  counsel  not  having  stated  in 
their  place  anything  upon  these  points,  the  court 
did  not  err  in  refusing  to  compel  their  produc- 
tion. Civil  Code  1910,  §  5842;  Parish  v. 
Weed  Sewing  Machine  Co.,  79  Ga.  682,  685,  7  S. 
E.  138  (3) ;  Carlton  v.  Western  &  Atlantic  R. 
Co.,  81  Ga.  631,  7  S.  E.  623  (2) ;  Georgia  Iron 
Co.  V.  Etowah  Iron  Co.,  104  Ga.  395,  30  S.  E. 
878  (4) ;  Carrington  v.  Brooks,  121  Ga.  250,  48 
S.  E.  970.  Moreover,  the  court  is  inclined  to 
hold  that  the  notice  as  given  was  too  general 
and  indefinite  in  its  nature.  Brannan  v.  Nash- 
ville Railway  Co.,  119  Ga.  738,  46  S.  E.  882. 

3.  Pbaudulent  Conveyances  ^=»169(1)— Va- 
lidity—Knowledge  OF  PUBCHASEB. 

If  a  defendant  sells  his  property  in  order 
to  prevent  his  creditors  from  making  their 
claims  out  of  it,  the  sale  will  be  void  as  to  him ; 
and  if  at  the  time  of  the  sale  the  purchaser 
had  reasonable  grounds  to  suspect  that  such  was 
his  object,  the  sale  would  be  void  also  as  to  the 
purchaser.  CivU  Code  1910,  {  3224  (2) ;  Smith 
V.  Wellbom,  76  Ga.  799. 

4.  Fbaudulent  Conveyances  ^=»241(5),  288, 
290— EiViDENCE— Admissibility. 

The  fact  that  suits  were  pending  against  the 
vendor  at  the  time  the  sale  was  made  is  a  cir- 
cumstance which  the  jury  may  have  a  right  to 


consider  on  the  trial  of  the  issue  as  to  whether 
the  sale  was  fraudulent  as  against  his  creditors 
(Barber  v.  Terrell,  54  Ga.  146),  as  is  also  the 
fact  of  the  insolvency  of  the  vendor  at  the  time 
of  the  sale  (Tillman  v.  Fontaine,  98  Ga.  672, 
677,  27  S.  E.  149) ;  and  where  the  question  of 
the  solvency  or  insolvency  of  a  person  is  in- 
volved, a  fi.  fa.  against  him,  with  an  entry  of 
nulla  bona  thereon,  is  admissible  in  evidence 
(Lawson  v.  Wright,  21  Ga.  242;  Buttram  v. 
Jackson,  32  Ga.  409;  Jennings  v.  National 
Bank  of  Athens,  74  Ga.  782).  The  court  there- 
fore erred  in  excluding  the  fi.  fa.  offered  in 
evidence  by  the  plaintiff. 

5.  Fbaudulent  Conveyances  «=»132(1)  — 
Evidence— Retention  or  Pbopebty. 

"The  possession  of  property,  real  or  per- 
sonal, remaining  with  the  vendor  after  an  ab- 
solute deed  of  conveyance,  is  an  evidence  of 
fraud."  Peck  v.  Land,  2  Ga.  1,  46  Am.  Dec. 
368 ;  Smith  v.  McDonald,  25  Ga.  377 ;  Willing- 
ham  V.  Smith,  48  Ga.  580. 

6.  Fbaudulent  Conveyances  ^=:>308(1)  — 
Bona  Fides  of  Sale— Questions  fob  Juby 
—Evidence.  , 

The  plaintiff  in  fi.  fa.  having  introduced  evi- 
dence tending  to  show  that  the  debt  on  which 
the  judgment  was  based  existed  at  the  time  of 
the  sale  of  the  property  levied  upon,  that  its 
suit  was  then  pending  against  the  defendant, 
that  the  defendant  in  fi.  fa.  continued  in  pos- 
session of  ^e  property  for  a  considerable  pe- 
riod of  time  after  the  alleged  sale  thereof,  that 
he  was  then  insolvent  and  that  there  were  nu- 
merous judgments  of  record  against  him  at  the 
time  of  the  sale,  that  the  claimant  was  an 
employ^  of  the  local  bank  of  which  the  de- 
fendant in  fi.  fa.  was  president,  and  that  in 
their  alleged  dose  business  relationship  they 
occupied  the  same  office,  it  became  a  question 
for  determination  by  the  jury  whether  the  sale 
as  made  by  defendant  in  fi.  fa.  to  the  claimant 
was  bona  fide  and  for  a  valuable  consideration, 
or  whether  the  vendor's  purpose  and  intent  in 
making  it  was  to  defraud  his  creditors,  and,  if 
such  fraudulent  purpose  did  exist,  whether  or 
not  the  claimant  had  reasonable  cause  to  sus- 
pect the  same.  Nicol  &  Davidson  v.  Crittenden, 
55  Ga.  407  (3);  Planters'  &  Miners'  Bank  v. 
Willeo  Cotton  Mills,  60  Ga.  160  (1).  The  judg- 
ment dismissing  the  levy,  without  submitting 
the  questions  at  issue  to  the  jury,  was  there- 
fore erroneous. 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Proceeding  between  the  Virginia-Carolina 
Chemical  Company  and  S.  H.  Hollis.  Decree 
for  Hollis,  and  the  Chemical  Company  brings 
error.    Reversed. 

H.  W.  jy&OLt,  of  Atlanta,  and  Wiley  &  Lewis 
and  Joe  W.  Dewls,  all  of  Sparta,  for  plaintiff 
in  error. 

Burwell  &  Fleming,  of  Sparta,  for  defend- 
ant in  error. 

JENKINS,    J.     Judgment   reversed. 

wade;  0.  J.,  and  LUKE,  J.,  concur. 
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<23  QtL.  App.  638) 
WEST  T.  HILL  &  ADAMS.     (No.  10069.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(Syllabus  J)y  ihe  Court,) 

1.  Attobnby  and  Client  #=»126(2)— Attor- 
ney's Liability  for  Money  Belonoino  to 
Client—Rule  Nisi— Pbocedxtbe. 

"Where  attorneys  retain  in  their  hands  the 
money  of  their  clients  after  it  has  been  demand- 
ed, they  are  liable  to  rule  (and  otherwise)  as 
sheriffs  are,  and  incur  the  same  penalties  and 
consequences."  Civil  Code  1910,  §  4954.  The 
judge  having  jurisdiction  of  the  application  may 
grant  a  rule  nisi  thereon  against  the  attorney 
subject  thereto  (Civil  Code  of  1910,  {  5846); 
and  upon  such  rule  nisi  being  granted,  the  attor- 
ney should  respond  in  virriting  under  oath,  and 
if  such  ansvrer  is  not  denied  the  rule  will  be 
discharged  or  made  absolute >  according  as  the 
court  may  deem  the  answer  sufficient  or  not; 
but  if  the  truth  of  such  answer  be  traversed  by 
the  movant  of  the  rule,  the  issue  thus  made 
should  be  tried  by  a  jury.  Civil  Code  1910,  S 
5347. 

2.  Attorney  and  Client  #=»126(1)— Payment 
OF  Funds  Wrongfully  Withheld  by  At- 
torney—Summary Prooeedinos— Applica- 
tion. 

Such  summary  remedy  to  enforce  the  paying 
over  of  money  belonging  to  a  client  wrongfully 
withheld  by  his  attorney  is  penal  in  its  nature 
(Haygood  ▼.  Haden,  119  Ga.  463,  46  S.  E.  625 
CI]),  and  js  not  intended  to  be  employed  where 
under  all  the  proper  pleadings  the  question  at 
issue  is  not  the  dereliction  of  the  attorney  in 
wrongfully  withholding  funds  belonging  to  his 
client,  but  where  the  issue  lies  wholly  in  the 
proper  construction  of  an  admitted  contract, 
under  the  terms  of  which  the  defendant  might 
apparently  have  a  valid  and  just  claim  to  the 
funds  sought  to  be  recovered.  6  C.  J.  711,  %i 
264,  270 ;  State  v.  White,  10  Wall.  (U.  S.)  483, 
19  L.  Ed.  992.  The  rule  is  otherwise  where 
an  attorney  seeks,  in  opposition  to  the  explicit 
terms  of  his  agreement,  to  withhold  a  sum  not 
authorized  thereby  (Alfred  Struck  Co.  v,  Slicer, 
23  Ga.  App.  52,  97  S.  B.  455),  or  where  in 
withholding  funds  belonging  to  his  client  he  acts 
merely  upon  his  own  honest  misapprehension 
of  the  facts  (Hawkins  v.  Smith,  56  Ga.  571  [2]). 

3.  Attorney  and  Client  «=»126(2)— Evi- 
dence ^=>397(1)  —  Recovery  of  Money 
Wrongfully  Withheld  by  Attorney  — 
Amendments. 

The  court  did  not  err  in  refusing  to  allow 
movant  to  amend  her  petition  whereby  she 
sought  to  add  to  or.  vary  by  parol  the  terms  of 
the  unambiguous  written  contract,  under  which 
the  respondent  claimed  the  funds  sought  to  be 
recovered. 

4.  Attorney  and  Client  ^=»126(2)— Recov- 
ery OF  Money  Wrongfully  Withheld  by 
Attorney— Dismissal  without  Prejudice. 

Since,  under  all  the  pleadings  entered  under 
the  rule,  including  the  traverse  to  the  respond- 
ent's answer,  there  was  no  issue  for  determina- 
tion by  a  jury  by  virtue  of  which  the  respondent 


could  be  held  liable  under  the  rule,  unless  the 
court  should  construe  the  contract  adversely  to 
the  reasonable  contention  relied  upon  by  the 
attorney,  the  court  did  not  err  in  dismissing 
such  quasi  penal  proceeding  "without  prejudice 
to  the  right  of  movant  to  sue  and  adjudicate  the 
questions  at  issue  in  any  court  haWng  jurisdic- 
tion thereof.** 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 

Proceedings  by  M.  L.  West,  administra- 
trix, against  Hill  &  Adams.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Geo.  F.  Gober  and  D.  K.  Johnston,  both 
of  Atlanta,  for  plaintiff  in  error. 

Chas.  T.,  L.  C.  &  J.  L.  Hopkins,  of  At- 
lanta, for  defendant  In  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  642) 
JACKSON  V.  CAMPBELL.     (No.  10209.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(Sylldbui  ly  the  Court,) 

1.  Garnishment    ^s=>157,   208— Payment   of 
Monet  into  Coubiv-Dibchabqb— Ci«aim. 

When  money  is  paid  into  court  by  a  gar- 
nishee, along  with  an  answer  of  indebtedness, 
he  may  then  be  discharged  if  there  be  no  trav- 
erse to  his  answer,  (a)  A  claim  may  be  filed 
to  such  money  by  any  one  who  may  claim  it, 
and  the  question  of  title  is  disposed  of  under  the' 
rules  which  govern  the  trial  of  ordinary  claim 
cases. 

2.  BuLiNo  ON  Petition  fob  Cebhobabi. 

Upon  the  admissions  of  the  plaintiff  as 
shown  by  the  answer  of  the  trial  judge,  whose 
judgment  is  complained  of  in  the  petition  for 
certiorari,  and  the  other  facts  appearing  in  the 
record,  the  judge  of  the  supoior  court  did  not 
err  in  overruling  the  petition  for  certiorari. 

Elrror  from  Superior  Court,  Fulton  Coim- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  P.  P.  Jackson  and  Guy 
Campbell.  Judgment  for  the  latter,  petition 
for  certiorari  overruled,  and  the  former 
brings  error.    Affirmed. 

R.  R.  Jackson,  of  Atlanta,  for  plaintiff  in 
error. 

W.  O.  Wilson,  of  Atlanta,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


^B»For  other  caBes  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(28  Ga.  App.  <28) 
liOVBTT  et  aL  ▼.  GASKINS.    (No.  9993.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(SyllahuM   hy  the  Court.) 

1.   IMPBACHMKNT    OF   OWN    WITNESS. 

"A  party  may  not  impeach  a  witness  volun- 
tarily called  by  him,  except  where  he  can  show 
to  the  court  that  he  has  been  entrapped  by  the 
witness  by  a  previous  contradictory  statement: 
Provided,  that  in  the  trial  of  all  civil  cases, 
either  plaintiff  or  defendant  shall  be  permitted 
to  make  the  opposite  party,  or  any  one  for 
whose  immediate  benefit  such  suit  is  prosecuted 
or  defended,  a  witness,  with  the  privilege  of  sub- 
jecting such  witness  to  a  thorough  and  sifting 
examination,  and  with  the  further  privilege  of 
impeachment,  as  though  the  witness  had  testi- 
fied in  his  own  behalf,  and  was  being  cross- 
examined."  Civ.  Code  1910,  {  5879.  The  first 
special  ground  of  the  motion  for  .a  new  trial  ia 
therefore  without  merit 

2.  Trial  ^=s»253(5)— Instructions— Ignobinq 

DlCFENSBS. 

The  court  did  not  err  for  the  reason  assign- 
ed in  the  second  special  ground  of  the  motion 
for  a  new  trial.  This  ground  is  discussed  in 
the  body  of  the  opinion. 

3.  Chabob  or  Coubt— Expbession  of  Opin- 
ion. 

There  is  nothing  in  the  excerpt  from  the 
charge  of  the  court  as  set  out  in  the  third  spe- 
cial ground  of  the  motion  for  a  new  trial  which 
could  in  any  way  be  taken  or  construed  as  an 
expression  of  opinion  on  the  part  of  the  court 
as  to  what  .had  or  had  not  been  proven  in 
regard   to  any  material  issue  in  controversy. 

4.  New  Tbial  ^=»70-<3rROUND8— Sufbicibncy 
of  Evidence. 

Ground  4  is  but  an  amplification  of  the 
general  grounds  of  the  motion  for  a  new  trial, 
and,  as  the  verdict  was  not  without  evidence 
to  support  it,  the  verdict  cannot  be  disturbed 
^or  the  reason  there  assigned. 

Error  from  City  Court  of  Nashville;  0.  A. 
Christian,  Judge. 

Suit  by  J.  G.  Gaskins  against  J.  D.  Lovett 
and  others.  Verdict  and  Judgment  for  plain- 
tiff, defendants'  motion  for  new  trial  denied, 
and  they  bring  error.    Affirmed. 

This  was  a  suit  by  Gaskins  on  an  uncon- 
ditional joint  and  several  promise  to  pay  by 
Lovett  and  Gary  as  principals,  and  Rowan  as 
surety,  in  which  there  was  a  verdict  and 
Judgment  in  favor  of  the  plaintiff.  All  three 
of  the  defendants  signed  and  filed  under  oath 
a  plea  setting  up,  in  substance,  that  prior  to 
the  date  of  the  note  sued  on  the  plaintiff 
had  loaned  to  one  Anderson  a  sum  of  money 
on  the  indorsement  of  Gary  and  Lovett  as 
sureties,  and  that,  after  the  maturity  of  the 
original  note  and  prior  to  the  execution  of 
the  note  sued  on,  the  plaintiff  proposed  to 


Lovett  that,  if  Lovett  would  procure  an 
additional  Indorser  or  surety,  he  (Gaskins) 
would  see  the  other  surety,  Gary,  and  also 
secure  from  him  another  surety  in  addition 
to  his  own  new  indorsement,  after  which  the 
original  past-due  Anderson  note  would  be 
surrendered,  and  the  new  note  as  signed  by 
the  two  old  sureties,  together  with  such  two 
new  sureties,  and  with  an  extension  of  pay- 
ment, would  be  then  taken  in  lieu  of  the  old 
one;  that,  in  accordance  with  this  proposal, 
Lovett  secured  the  name  of  Rowan  on  the 
note  sued  on,  and,  after  signing  it  himself, 
turned  it  over  to  the  plaintiff  for  the  purpose 
of  getting  it  signed  bj^  the  other  surety^ 
Gary,  together  with  the  additional  surety 
which  under  the  proposal  the  plaintiff  was 
to  obtain  before  it  should  be  taken  and  held 
in  substitution  of  the  original  obligation. 
Rowan,  by  amendment,  filed  an  additional 
defense  under  oath  to  the  effect  that  the  note 
was  signed  by  him  at  the  request  of  Lovett, 
not  for  the  purpose  of  being  taken  in  substi- 
tution of  the  original  note,  but  merely  to  be 
held  by  the  plaintiff  as  a  pledge  or  Indemnity 
in  order  that  Lovett  might  obtain  from  him 
the  original  Anderson  note  for  the  purpose  of 
condemning  certain  property  belonging  to 
Anderson,  and  that  it  was  his  understanding 
with  Lovett  that  there  was  never  to  be  any 
liability  on  the  note  signed  by  him  unless  loss 
should  result  to  the  plaintiff  by  reason  of 
such  surrender  of  the  original  Anderson  note 
to  Lovett  This  amendment  further  set  up 
that  this  understanding  was  known  to  the 
plaintiff  when  the  note  signed  by  him  was 
delivered. 

The  evidence,  however,  entirely  falls  to 
disclose  that  tlie  plaintiff  had  knowledge  of 
any  such  understanding  by  Rowan.  While, 
under  the  amended  plea  of  Rowan,  It  is  al- 
leged that  the  note  was  signed  by  him  at 
the  instance  of  Lovett  In  blank,  it  is  not  con- 
tended, either  by  his  plea  or  In  his  testimony, 
that  the  note  was  not  in  fact  filled  out  and 
completed  in  the  precise  manner  and  form 
contemplated.  The  allegations  set  up  by  the 
original  plea  were,  under  the  evidence  sub- 
mitted, disputed  issues  of  fact,  the  plaintiff 
having  testified  that  he  had  agreed  to  accept, 
and  that  he  did  accept,  the  note  sued  on.  Just 
as  executed  by  the  three  defendants,  in  lieu 
of  the  principal  sum  owing  on  the  original 
note;  and  that,  while  he  still  held  and  re- 
tained the  original  note,  it  was  only  because 
the  original  sureties  had  failed  in  their 
agreement  to  pay  the  accrued  interest  on  the 
old  note  at  the  time  the  new  note  was  ac- 
cepted, and  that  the  old  note  was  thus  held 
solely  as  a  claim  for  such  unpaid  interest  not 
included  in  the  new  note. 

R.  A.  Hendricks,  of  Nashville,  for  plain- 
tiffs in  error. 

W.  R.  Smith,  of  Nashville^  for  defendant 
in  error. 
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JENKINS,  J.  (after  stating  the  facts  as 
above).  [1,1]  The  second  special  ground 
of  the  motion  for  a  new  trial  Is  as  follows : 

"The  witness  W.  J.  llowan  testified  that  he 
signed  a  blank  note,  there  being  no  amount 
in  the  note  and  no  payee.  The  purpose  of  this 
note  was  to  act  as  a  bond  or  security  until  the 
note  signed  by  J.  H.  Anderson,  J.  D.  Lovett, 
and  J.  H.  Gary  could  be  sued  to  judgment  and 
made  out  of  the  property  of  J.  R.  Anderson. 
The  court  charged:  *The  defendants  come  into 
court  and  set  up  that  they  are  not  indebted 
to  J.  G.  Gaskins  on  this  note,  and  set  out 
their  reasons  at  length  why  they  are  not  in- 
debted. Briefly  stated,  they  are  as  follows: 
They  contend  that  at  the  time  they  signed  this 
note,  as  sued  upon,  there  was  an  agreement 
between  Mr.  J.  D.  Lovett  and  Mr.  J.  G.  Gas- 
kins,  the  plaintiff,  that  they  were  not  to  give 
this  note  with  the  signature  of  W.  J.  Rowan 
as  security,  and  it  was  not  to  be  delivered  to 
Mr.  Gaskins  until  he  had  secured  the  signature 
of  Mr.  J.  H.  Gary  and  some  other  good  and 
solvent  security,  to  secure  his  part  of  the  note. 
These  are  the  issues,  hriefly  stated,  that  you 
will  be  called  upon  to  determine  in  the  case.' 
This  charge  of  the  court  eliminated  the  conten- 
tion of  the  defendant  W.  J.  Bowan  as  set  forth 
in  paragraphs  2  and  3  of  his  answer  as  fol- 
lows: 

**  \2)  Some  time  prior  to  the  date  alleged  in 
the  note  sued  upon,  J.  D.  Lovett  asked  defend- 
ant to  sign  a  blank  note,  there  being  no  amount 
in  the  note,  no  date,  no  payee,  and  no  time  of 
payment,  which  note  was  to  be  used  for  this  spe- 
cific purpose:  Said  Lovett  represented  to  de- 
fendant that  the  plaintiff  held  a  note  signed  by 
J.  R.  Anderson  as  principal,  J.  H.  Grary  and 
J.  D.  Lovett,  security;  that  said  Gaskins  had 
declined  to  permit  said  Lovett  the  use  of  the 
note  for  collecting  the  same  out  of  J.  H.  An- 
derson, who  at  that  time,  and  as  represented  by 
said  Lovett,  had  lands  and  other  property  out 
of  which  the  note  could  be  made;  said  Lovett 
represented  that  it  would  be  necessary  for  him 
to  place  a  note  as  a  receipt  or  to  indemnify 
Gaskins  against  the  failure  of  the  said  Lovett 
to  return  the  above-described  note.  This  de- 
fendant signed  the  note  for  this  specific  purpose 
only,  the  note  not  being  given  with  the  in- 
tention of  the  same  to  be  used  or  made  as  a 
negotiable  instrument,  but  was  only  executed 
with  the  distinct  understanding  that  it  would 
be  held  by  J.  G.  Gaskins  in  trust  as  a  receipt 
or  showing  for  the  original  note,  until  said 
Lovett  could  take  legal  proceedings  on  the  orig- 
inal note,  collect  the  same,  and  save  himself 
from  loss  by  reason  of  his  suretyshp  on  the  said 
Anderson  note. 

**  *(3)  The  note  sued  upon  was  never  intended 
to  be  given  in  payment  or  settlement  or  renewal 
of  the  J.  R.  Anderson  note.  The  same  was 
never  so  delivered.  All  of  the  above  facts  were 
known  to  the  plaintiff  at  the  time  the  said  note 
was  filled  out  and  signed  by  J.  D.  Lovett  and 
J.  H.  Gary  and  delivered,  all  of  which  transac- 
tion took  place  out  of  the  presence  and  without 
knowledge,  consent,  or  approval  of  this  defend- 
ant. That  this  defendant  did  not  sign  said  note 
as  an  instrument  payable  to  the  said  J.  G. 
Gaskins  with  the  said  J.  D.  Lovett  and  J.  H. 
Gary;    neither  would  he  have  done  so.' 

"The  charge  did  not  state  in  full  the  conten- 
tion of  all  the  defendants.     It  restricted  the 


jury  in  their  deliberation  to  only  a  part  of  the 
defense,  and  to  that  part  set  up  by  J.  D.  Lovett 
and  J.  H.  Gary,  and  prevented  the  jury  from 
considering  the  defense  of  W.  J.  Rowan." 

As  has  already  been  stated,  while  the  de- 
fendant Rowan  seta  forth  in  his  amended 
plea  and  shows  by  his  testimony  that  the 
note  was  signed  by  him  in  blank,  still  it  Is 
in  no  wise  disputed  that  the  note  was  in 
fact  filled  out  and  completed  in  the  precise 
form  intended  by  him  prior  to  its  delivery 
to  the  plaintiff  by  Lovett.  The  contention 
of  this  defendant  is  that  the  charge  of  the 
court,  in  excluding  his  special  and  Inde- 
pendent defense  as  set  up  under  his  amend- 
ed plea,  brings  the  case  within  the  rule 
recently  announced  by  this  court  In  Rheney 
V.  Anderson,  22  Ga.  App.  417,  96  S.  E.  217; 
and  he  further  contends  that  the  principle 
of  law  embodied  by  section  4537  of  the  Civil 
Code  1910,  to  the  effect  that,  "when  one  of 
two  innocent  persons  must  suffer  by  the  act 
of  a  third  person,  he  who  put  It  in  the  power 
of  the  third  person  to  Inflict  the  injury  must 
bear  the  loss,"  does  not  have  present  appli- 
cation, for  the  reason  that  the  plaintiff  ad- 
mits that  he  still  has  actual  possession  of 
the  original  note,  although  for  the  particu- 
lar purpose  indicated  by  him.  The  reason- 
ing of  the  Rheney  Case,  as  subsequently  set 
forth  in  'Lynchburg  Shoe  Co.  v.  Daniel,  22 
Ga.  App.  186,  98  S.  B.  197,  is  to  the  effect 
that— 

"As  between  the  original  parties,  the  consid- 
eration of  a  contract  is  ordinarily  open  to  in- 
quiry for  the  purpose  of  showing,  either  that 
the  consideration  was  originally  illegal,  and  for 
this  reason  the  promise  so  predicated  was  void, 
or  that  the  consideration  has  subsequently  fail- 
ed in  whole  or  in  part,  so  as  no  longer  to  sup- 
port the  promise  as  made.  If  such  be  the  real 
purport  and  intent  of  the  plea,  there  results  no 
infringement  of  the  rule  which  forbids  the  vari- 
ance by  parol  of  the  expressed  terms  of  a  writ- 
ten instrument.  It  is  only  when  a  defendant, 
under  the  guise  of  seeking  to  inquire  into  the 
consideration,  is  in  fact  using  such  privilege 
merely  as  a  pretext,  for  the  purpose  of  vary- 
ing the  written  terms  of  the  promise  itself,  that 
the  inhibition  of  the  parol  evidence  rule  be- 
comes applicable." 

In  the  special  concurrence  rendered  in  the 
Rheney  Case,  It  was  said : 

"In  the  present  case,  if  the  plea  sought  to 
be  established  'did  not  show  that  the  note  sued 
on  was,  as  between  the  parties,  without  any 
consideration,  and  if,  in  order  to  escape  liabil- 
ity, it  was  necessary  to  go  further  and  attack 
the  terms  of  the  promise  itself,  then,  under 
the  plain  authority  of  these  precedents,  she 
would  be  precluded.  If  the  consideration  is 
good,  the  promise  must  be  enforced  as  it  is 
expressed;  while,  on  the  other  hand,  if  the 
contract  be  without  consideration,  it  matters 
not  how  absolute  the  admitted  promise  may  be; 
as  a  nudum  pactum  it  cannot  avail.  The  de- 
fense which  is  claimed  In  this  case  is  not  de- 
pendent upon  an  unauthorised  attack  upon  the 
terms  of  an  absolute  and  unambiguous  promise ; 
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but  the  purport  of  the  plea  is  that,  while  ad- 
mitting the  promise,  it  is  nevertheless  void, 
since,  as  between  the  parties,  it  is  without  the 
support  of  any  valid  consideration." 

In  the  Instant  case,  the  jury  by  Its  verdict 
has  found  against  the  defense  made  by  each 
of  the  three  defendants  under  the  original 
plea.  The  jury  has  found  in  favor  of  the 
plaintilTs  contention  that  he  in  good  faith 
and  in  accordance  with  his  agreement  ac- 
cepted the  new  note  as  executed  by  the  three 
defendants  in  lieu  of  the  principal  sum  claim- 
ed by  him  under  the  original  note.  The  ev- 
idence adduced  by  the  defendant  Rowan  in 
support  of  his  amended  plea  does  not  in  any 
way  deny  that  the  plaintiff  on  his  part  in 
good  faith  accepted  the  new  note  according 
to  its  actual  tenor  and  effect,  and  in  lieu  of 
the  old  note  as  testified  to  by  him.  There  is 
no  sort  of  effort  on  Rowan's  part  to  show 
that  the  alleged  understanding  had  by  him 
with  Lovctt  at  the  time  he  signed  the  note, 
and  which  was  contrary  to  the  unconditional 
terms  of  the  instrument,  ever  became  known 
to  the  plaintiff.  The  special  amended  plea 
of  Rowan  merely  seeks  to  alter  by  parol  the 
written  terms  of  his  unconditional  promise 
to  pay,  and  to  set  up  an  agreement  contrary 
to  the  writing  as  made,  with  a  person  other 
than  the  payee,  and  of  which  contrary  agree- 
ment the  payee  is  not  shown  to  have  bad 
knowledge.  Since  lie  does  not  undertake  to 
deny  that  under  the  instrument  sued  on  a 
good  and  valid  consideration  in  good  faith 
flowed  from  the  plaintiff,  the  promise  itself 
must  stand  as  it  is  written.  It  is  not  the 
actual  consideration  parted  with  in  good 
faith  by  the  payee  which  the  defendant  Row- 
an by  his  evidence  seeks  to  attack — ^this  is 
not  denied.  But,  under  the  guise  of  setting 
up  a  different  consideration  from  the  'one 
actually  flowing  from  the  payee,  he  seeks  to 
alter  the  terms  of  the  instrument  by  render- 
ing conditional  his  written  and  unconditional 
promise.  If  for  any  reason  this  defendant 
was  led  by  another  person,  not  the  opposite 
party,  into  signing  an  agreement  with  the 
understanding  that  the  consideration  was  a 
different  one  from  that  which  actually  ob- 
tained, and  such  a  one  as  might  render  in- 
opemtLve  and  thus  alter  the  unconditional 
terms  of  the  written  agreement,  he  would 
at  least  have  to  show*  that  the  payee  of  the 
obligation  was  a  party  to  sudi  understanding, 
in  order  to  avail  himself  of  such  a  defense. 

Nor  do  we  think  that  the  principle  of  law 
referred  to  as  embodied  In  section  4537  of 
the  Code  is  irrelevant  to  this  case.  When 
the  plaintiff,  in  accordance  with  the  agree- 
ment, actually  received  and  accepted  the  new 
note  in  lieu  of  the  principal  sum  claimed  un- 
der the  original  note,  thereby  releasing  An- 
derson and  extending  the  time  of  payment, 
the  mere  fact  that  he  may  have  retained  pos- 
session of  the  old  note  solely  because  the 


sureties  then  failed  to  pay  up  the  interest 
due  thereon,  as  it  is  admitted  they  were  to 
do,  would  not  affect  plaintiff's  title  to  the 
new  note,  nor  operate  to  retain  in  the  plain- 
tiff the  title  to  the  principal  sum  called  for 
under  the  old  note.  When,  under  the  agree- 
ment, the  substitution  was  effected,  the  plain- 
tiff surrendered  his  demand  against  Ander- 
son, and  accepted  in  lieu  thereof  the  liability 
of  Rowan  under  the  new  and  extended  prom- 
ise. It  might  well  be  that  in  the.  interval 
covered  by  the  extension  his  power  to  collect 
from  Anderson  could  have  been  lost,  even 
were  it  possible  on  his  part  to  reassume  his 
claim  kgainst  a  debtor  who  had  been  thus 
released. 

[3, 4]  We  are  therefore  of  the  opinion  that 
the  evidence  submitted  in  support  of  the 
amended  plea  completely  failed  to  substan- 
tiate any  ground  of  valid  defense,  and  the 
trial  judge  did  not  err  in  failing  to  cover  by 
his  charge  the  contention  set  ^up  by  the 
amended  plea.  See,  also.  City  of'  Moultrie  v. 
Schofield's  Sons  Co.,  6  Ga.  App.  464,  65  S.  E. 
315  (1);  Lydia  Pinkham  Medicine  Co.  ▼. 
Gibbs.  108  Ga.  138,  140,  33  S.  E.  945  (1). 

Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(23  Oa.  App.  618) 
WASH  v.  KENNEDY  et  aL     (No.  9937.) 

(Court  of  Appeals  of  Georgia,  Division  Na  !• 

April  19,  1919.) 

(SyUahui  by  the  Court.) 

1.  Appeal  and  Ebbob  ^=»193(1)— Motion  to 
Dismiss—Failube  to  Dekub. 

On  the  first  Monday  in  September,  1908»  L. 
Kennedy  made  application  in  the  court  of  ordi- 
nary of  Irwin  county,  for  letters  of  administra- 
tion upon  the  estate  of  William  Wash,  deceased, 
late  a  resident  of  that  county.  Citation  was 
properly  issued  and  notice  thereunder  given,  and 
on  the  first  Monday  in  October,  1908»  the  ordi- 
nary signed  an  order  granting  letters  as  prayed. 
Thereafter  David  Wash  was  appointed  guardian 
for  the  minor  children  of  the  decedent,  and  on 
March  1,  1908,  he  filed  a  motion  in  the  court 
of  ordinary  to  vacate  its  judgment  appointing 
Kennedy  administrator.  A  rule  was  issued 
thereon  and  service  made,  and  Kennedy,  admin- 
istrator, appeared  and  filed  a  demurrer  and  an 
answer.  Upon  the  hearing  in  the  court  of  ordi- 
nary, at  the  May  term,  1908,  the  demurrer  waa 
sustained  and  the  petition  dismissed.  An  appeal 
was  taken  to  the  superior  court,  and  that  court 
sustained  the  demurrer  and  dismissed  the  peti- 
tion. This  judgment  was  reversed  by  the  Su- 
preme Court.  See  Wash  v.  Wash,  145  Ga.  405, 
89  S.  E.  364.  When  the  case  came  on  for  its 
second  hearing  in  the  superior  court  the  re- 
spondent amended  his  answer,  and  among  other 
facts  thus  set  forth  were  the  following:  That 
William  Wadi  died  intestate  April  14,  1903, 
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being  at  the  time  of  his  death  a  resident  of 
Irwin  county,  but  residing  in  that  portion  of 
Irwin  county  which  was  afterwards  embraced  in 
the  new  county  of  Ben  Hill,  which  came  into 
existence  on  January  7,  1907;   that  the  said  L. 
Kennedy,  administrator,  was  at  the  date  of  such 
appointment  a  resident  in  the  dty  of  Fitzgerald, 
which  was  originaUy  in  Irwin  county,  but  which 
also  became  a  part  of  Ben  Hill  county  upon  its 
creation  on  the  date  aforesaid;  that  on  January 
12, 1907,  James  Whitley,  as  ordinary  and  clerk  of 
the  court  of  ordinary  of  Irwin  county,  certified 
a  transcript  of  the  proceedings  in  the  matter  of 
I*   Kennedy,   administrator   as  aforesaid,   and 
transmitted  it  to  the  ordinary  of  Ben  Hill  coun- 
ty, the  transcript  embracing  a  copy  of  the  peti- 
tion, the  citation,  and  the  order  granting  the 
letters  of  administration  to  L.  Kennedy,  and  all 
proceedings   pertaining   to   the  administration, 
and  this  duly  certified  transcript  was  filed  in  the 
office  of  the  ordinary  of  Ben  Hill  county  on 
February  4, 1907.    The  bill  of  exceptions  shows 
that  the  amendment  setting  up  these  facts  was 
''allowed  subject  to  demurrer,  in  order  that  the 
legal  points  raised  might  be  discussed  pending 
the  trial  of  said  case,  and  the  said  amendments 
were  therefore  before  the  court  with  the  right 
of  counsel  for  plaintiff  to  demur  generally  and 
specifically  to  the  same,  but  such  demurrers  were 
not  presented  nor  adjudicated,  for  the  reason 
that  the  court,  after  bearing  the  pleadings  and 
evidence,   and  ascertaining   certain   undisputed 
facts  with  r^erence  to  the  record  in  said  case^ 
was  of  the  opinion  that  the  court  was  entirely 
without  jurisdiction,  because  of  the  opinion  en- 
tertained by  the  court  that  on  the  creation  of  Ben 
Hill  county  by  the  constitutional  amendment, 
the  Jurisdiction  of  the  cause  of  action  alleged 
in  the  original  petition  in  the  ordinary's  court 
and  the  amendment  allowed  thereto  was  not  in 
the  ordinary's  court  of  Irwin  county,  but  was 
in  the  ordinary's  court  of  the  new  county  of  Ben 
Hill,  and  that  the  proceedings  should  have  been 
brought  in  the  ordinary's  court  of  Ben  Hill 
county,    and   that  therefore,  upon  appeal,  the 
superior  court  of  Irwin  county  had  no  jurisdic- 
tion whatever."     The  bill  of  exceptions  shows 
that  the  facts  in  the  amended  plea  as  set  forth 
above  were  "either  proven  or  admitted,  or  both 
proven  and  admitted,"  as  well  as  the  fact  that 
the  administration    of   the  estate   of   WiUiam 
Wash,   had  not  been  completed,  but  was  still 
pending  in  the  ordinary's  court  of  Ben   Hill 
county.    After  all  the  evidence  for  plaintiff  and 
defendant  had  been  introduced,  the  judge  of  the 
superior   court,    upon    motion    of   respondent's 
counsel^  passed  an  order  dismissing  the  case. 
Error   is   assigned   upon   this   order   upon    the 
ground  that  the  court  erred  as  a  matter  of  law 
in  ruling  that  the  ordinary's   court  of  Irwin 
county  had  no  jurisdiction  of  the  original  cause 
of  action,  and,  further,  because  the  respondent, 
under  the  facts  stated  above,  had  admitted  the 
jurisdiction  of  the  court    Held: 

Even  were  it  to.be  conceded  that  the  court  had 
jurisdiction  over  the  subject-matter  of  the  pro- 


ceeding, the  jurisdictional  facts  as  above  set 
forth  being  fully  made  to  appear  from  the  bill 
of  exceptions  and  by  the  record,  this  court  can- 
not hold  that  the  court  below  erred  in  entertain- 
ing the  motion  to  dismiss.  Civil  Code  1910,  8 
5665 ;  Northern  Contracting  Co.  v.  Maddux,  144 
Ga.  6S6,  87  S.  B.  882  (4b). 

2.  CouBTs  ^=»62— Jurisdiction  or  Coxjbt  of 
Obdinabt. 

Under  the  provisions  of  the  general  act  con- 
cerning the  organization  of  new  counties,  ap- 
proved August  21,  1905  (Civil  Code  of  1910,  8 
829  et  seq.),  "When  a  new  county  is  organized, 
the  jurisdiction  of  all  suits  pending  in  the  coun- 
ty or  counties  from  which  the  new  county  has 
been  laid  off,  of  which,  under  the  Constitution 
and  laws,  the  new  county  shall  have  cognizance, 
is  transferred  immediately  to  the  corresponding 
courts  in  the  new  county."  Prior  to  the  passage 
of  this  act  the  creation  of  a  new  county  did  not, 
per  se,  deprive  the  original  county  of  further 
jurisdiction  of  subsequent  acts  pertaining  to  a 
pending  administration ;  since,  prior  to  the 
passage  of  that  act,  the  right  to  transfer  such- 
proceedings  was  merely  one  of  privilege  (Knight 
V.  Knight,  27  Ga.  683,  636) ;  but  after  the  pas- 
sage of  the  act  the  court  of  ordinary  thus  having 
sole  jurisdiction  of  the  pending  administration 
would  be  the  proper  and  sole  court  to  entertain 
a  proceeding  to  vacate  or  set  aside  the  judgment 
appointing  an  administrator  over  whom  it  thus 
exercised  its  authority.  Under  the  facts  and 
circumstances  existing,  the  judgment  appointing 
the  administrator  must  be  considered  as  the 
judgment  of  the  court  of  ordinary  of  Ben  Hill 
county,  upon  its  taking  and  assuming  jurisdic- 
tion of  the  subject-matter.  See,  also,  as  bearing 
somewhat  upon  the  proposition,  Atlantic  &  Bir- 
mingham Ry.  Co.  V.  Johnson,  127  Ga.  392,  56 
S.  B.  482,  11  li.  R,  A.  (N.  S.)  1119  a). 

Error  from  Superior  Court,  Irwin  Coun- 
ty; R.  Eye,  Judge. 

Proceedings  on  motion  by  David  Wash, 
guardian  of  the  minor  children  of  William 
Wash,  deceased,  against  N.  P.  Kennedy,  ad- 
ministratrix, and  others,  to  vacate  a  judg- 
ment of  court  of  ordinary  of  Irwin  county 
appointing  L.  Kennedy  administrator.  From 
a  Judgment  sustaining  a  demurrer,  the 
guardian  brings  error.     Affirmed. 

See,  also,  145  Ga.  405,  89  S.  E.  864. 

W.  C.  Lankford,  of  Douglas,  Eldridge 
Cutts,  of  Fitzgerald,  and  H.  B.  Oxford  and 
Qulncey  &  Rice,  all  of  Ocilla,  for  plaintiff 
in  error. 

Otis  H.  Elklns  and  McDonald  &  Bennett, 
all  of  Fitzgerald,  for  defendants  in  error. 

JENKINS,  J.     Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 
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(23  Ga.  App.  «77) 

WADE  t.  EDWARDS.     (No.  10065.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  28,  1919.) 

(SyUabus  by  the  Court.) 

1.  Appeal  and  Ebbor  ^=>977(4)— Oiptb  ^s» 
80(3),  50— New  Trial— Review— Delivkbt. 

Under  section  6204  of  the  Oivil  Code  of 
1910  and  repeated  rulings  of  the  Supreme  Court 
a^id  of  this  court,  the  first  grant  of  a  new  trial 
will  not  be  disturbed  by  the  reviewing  court, 
unless  the  plaintiff  in  error  shows  that  the 
judge  abused  his  discretion  in  granting  it,  and 
the  law  and  the  facts  required  the  verdict  not- 
withstanding the  judgment  of  the  trial  judge. 
The  law  and  the  facts  in  this  case  do  not  de- 
mand the  verdict  rendered,  and  the  judge  did 
not  abuse  his  discretion  in  the  first  grant  of 
a  new  trial. 

(a)  The  delivery  to  a  donee  of  a  deposit 
book  issued  by  a  savings  bank,  containing  en- 
tries of  deposits  to  the  credit  of  the  donor,  with 
the  intention  to  give  the  donee  the  deposits 
represented  by  the  book,  accompanied  with  ap- 
propriate words  of  gift,  amounts  to  a  sufficient 
delivery  on  the  part  of  the  donor  to  constitute 
a  valid  gift  of  such  deposits  without  an  assign- 
ment or  transfer  in  writing— the  questions  of 
fact  being  of  course  for  the  jury. 

(Additumal  8yUabu9  hy  Editorial  Staff,) 

2.  Banks  and  Banking   «=»801(1)— 'Tabs- 
book"— Control  OF  Deposit. 

A  "passbook"  issued  by  a  savings  bank  is 
the  record  of  the  customer's  account,  and  its 
production  authorizes  control  of  the  deposit 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pass- 
book.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  P.  W.  Meldrim,  Judge. 

Suit  by  Julia  Edwards  against  W.  H. 
Wade,  administrator  of  the  estate  of  Isaac 
Waters  deceased.  Verdict  for  defendant  and 
motion  for  new  trial  granted,  and  defend- 
ant brings  error.    Affirmed. 

Osborne,  Lawrenoe  &  Abrahams  and 
Shelby  Myrick,  all  of  Savannah,  for  plaintiff 
in  error. 

Geo.  W.  Owens,  of  Savannah,  for  defend- 
ant in  error. 

WADE,  C.  J.  Julia  Edwards  brought  suit 
against  W.  H.  Wade,  administrator  of  the 
estate  of  Isaac  Waters.  Her  petition  alleged 
that  Wade  administered  on  the  estate  of 
Waters  at  her  request,  and  that  "Isaac  Wa- 
ters during  his  last  illness,  on  or  about  the 
2d  day  of  November,  1916,  delivered  to  your 
petitioner,  she  being  his  sister,  his  bank  book 
on  the  Florida  National  Bank  of  Jackson- 
ville, Fla.,  in  the  savings  department  of  said 
bank  and  told  her  that  he  wanted  her  to 
have  the  deposit  which  was  to  his  credit  in 


said  bank,  and  gave  to  your  petitioners  said 
bank  book,  and  made  her  a  present  of  the  de- 
posit which  was  in  said. bank;"  that  "Isaac 
Waters  made  said  gift  to  your  petitioner  in 
consideration  of  services  she  had  previously 
rendered  to  him,  and  was  then  rendering  to 
him,  in  his  last  illness."  She  further  alleged 
that  Waters  died  on  November  6,  1916,  three 
days  after  the  alleged  gift,  at  which  time 
there  was  on  deposit  in  said  Florida  bank  to 
his  credit  the  sum  of  $1,448.31,  and  that  after 
the  payment  by  Wade,  as  administrator,  of 
all  debts  of  the  deceased,  there  remained  in 
his  hands  the  sum  of  $1,341.30,  he  having 
collected  all  of  the  money  from  the  bank,  as 
administrator;  and  that  she  was  entitled 
to  the  $1,341.30  "by  virtue  of  the  said  gift 
of  said  bank  book  and  said  deposit  by  said 
decedent" 

The  administrator  filed  an  answer  ad- 
mitting all  the  facts  set  up  in  the  petition 
except  the  allegations  that  the  bank  book 
and  the  deposit  had  been  given  to  the  plain- 
tiff by  the  decedent  Waters,  and  that  the 
money  thus  belonged  to  the  plaintiff.  These 
allegations  were  expressly  denied,  and  the 
answer  set  up  in  addition  that  {he  decedent 
had  made  no  disposition  of  his  bank  book 
or  of  the  funds  in  bank  prior  to  his  death, 
and  that  the  money  in  the  hand  of  the  de- 
fendant belonged  to  the  four  children  of  the 
decedent 

On  the  trial  of  the  case  there  was  evidence 
adduced  to  substantiate  the  plaintiff's  con- 
tention that  the  decedent  had  given  to  her 
the  bank  book  and  the  money  represented 
thereby  for  and  in  consideration  of  several 
weeks'  nursing  and  attention.  Lee  Slocum, 
in  behalf  of  the  plahitiff,  testified! 

"I  was  there  on  the  morning  of  November  2, 
1916,  sitting  in  the  room  when  he  (the  dece- 
dent) handed  to  Julia  Edwards  (the  plaintiff) 
a  bank  book,  and  said:  'Julia,  I  want  you  to 
have  this  money;  that  is  something  for  you. 
I  want  you  to  have  this  for  what  yon  have  did 
and  are  doing  for  me.'  He  handed  the  book  to 
her." 

Phoebe  Lawrence  testified  for  the  plain- 
tiff as  follows: 

''I  was  present  when  Waters  gave  Julia  Eid- 
wards  a  bank  book,  and  know  what  he  said  to 
her.  He  said:  'Julia,  here  is  this;  take  it  for 
yourself  for  what  you  have  done  now  and  for 
all  time;  take  this.'  I  looked,  and  he  gave 
it  to  her,  and  she  took  the  bank  book.  The 
book  was  handed  to  Julia  Edwards  in  my  pres- 
ence. *  *  *  I  know  it  was  a  bank  book.  I 
saw  the  letters  on  the  book." 

The  evidence  Introduced  in  behalf  of  the 
defendant  tended  to  dispute  the  plaintifTs 
evidence  that  the  decedent  had  made  her  a 
gift  of  the  book  and  the  money.  Laura  B. 
Fleming  testified  for  the  defendant  as  fol- 
lows: 
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"I  went  to  aee  my  brother  (the  decedent), 
and  as  I  got  in  the  door,  almost  to  the  kitchen 
where  he  was  lying,  I  heard  him  say  'Is  that 
my  sister  Laura  now.'  I  said,  'Yes;  here  I 
am.  What  can  I  do  for  you?'  He  said:  'I 
want  to  see  my  tittle  children,  where  is  my 
children?'— hi  that  dazed  way.  I  said:  'I  don't 
know.'  I  said:  'What  else  do  you  want  me 
to  do?  Do  you  want  some  milk?'  He  said: 
'No;  I  owe  some  Uttle  milk  bill,  ice  bill,  and 
doctor's  bill.  I  want  you  to  pay  them.  I  have 
tiot  some  money.  See  that  my  children  get  it, 
wiU  you?  I  said:  'Yes;  I  wiU.'  ♦  •  ♦  My 
sister  was  sitting  on  her  back  stoop.  I  don't 
know  whether  she  could  hear  what  was  said 
or  not" 


Julia  Edwards  testified  that  this  conversa- 
tion which  the  wttness  Fleming  relates  as 
having  taken  place  betwe^i  her  and  the  de- 
ceased did  not  occur.  The  following  receipt, 
introduced  In  evidence^  shows  conclusively 
that  the  gift  in  question  (evidenced  by  the 
bank  book  delivered  to  the  plaintiff)  was 
money  deposited  in  the  savings  department 
of  the  Florida  National  Bank: 

''Savannah,  Cku,  January  25,  1918.  Received 
from  Geo.  W.  Owens,  atty.  at  law,  one  bank 
book  on  Florida  Nat.  Bank  (Savings  Dpt.) 
showing  deposit  of  $1,448.81.  I  have  applied 
for  letters  of  adm.  on  estate  of  Isaac  Waters, 
in  whose  name  book  stands.  Also  rec.  bill  of 
Boyall  Undertakers.  Administration  to  be  ap- 
plied for  by  me  at  Feby.  term  of  court.  [Sign- 
ed]   W.  H.  Wade,  Co.  Adm.' 


»» 


On  the  Issue  thus  raised  the  Jury  found  In 
favor  of  the  defendant.  The  plaintiff  filed 
a  motion  for  a  new  trial  on  the  general  and 
special  grounds  The  trial  Judge  rendered  a 
written  opinion  granting  a  new  trial  on  the 
ground  that  he  was  not  satisfied  with  the 
correctness  of  the  verdict.  The  defendant 
excepted  to  the  grant  of  the  new  trial,  and 
contended  that  the  verdict  was  demanded 
by  the  evidence. 

[1]  As  we  view  the  evidence  sul^mitted  on 
the  trial  and  above  narrated,  the  verdict  was 
not  demanded  by  the  evidence.  To  constitute 
a  valid  gift,  there  must  be  an  intention  to 
give  by  the  donor,  acceptance  by  the  donee, 
and  delivery  of  the  article  given  or  some 
act  accepted  by  the  law  in  lieu  thereof.  Civil 
Code  1910, 1  4144.  There  was  In  the  instant 
case,  according  to  the  testimony  of  several 
witnesses,  an  Intention  on  the  part  of  the 
donor  to  give,  as  well  as  a  consummation  of 
the  gift  by  the  dellveiry  of  the  savings  bank 
book  to  the  donee.  May  a  savings  bank 
book  be  the  subject  of  a  gift?  Pomeroy,  in  his 
Bquity  Jurisprudence,  vol.  3,  1 1148,  collating 
all  the  authorities  states  the  law  as  follows: 

"AH  kinds  of  personal  property,  using  the 
word  in  its  broad,  mercantile  sense,  as  equivalent 
to  assets,  which  are  capable  of  manual  deliv- 
ery, and  of  which  the  title,  either  legal  or  equi- 
table, can  be  transferred  by  delivery,  may  be 

90  S.B.— 11 


the  subject-matter  of  a  valid  donation  causa 
mortis.  ♦  ♦  ♦  The  rule  is  now  well  estab- 
lished that  all  things  in  action  which  consist  of 
the  promises  or  undertakings  of  third  persons, 
not  the  donor  himself,  of  which  the  legal  or 
equitable  title  can  pass  by  delivery,  may  be  the 
subjects  of  a  valid  gift,  including  promissory 
notes,  bills  of  exchange,  checks,  bonds,  mort- 
gages, savings  hank  passbooks  [italics  ours]» 
certificates  of  deposit,  policieis  of  insurance,  and 
the  like;  and  it  is  settled  by  the  recent  cases 
that  a  valid  donation  of  negotiable  instruments 
may  thus  be  made  without  indorsement" 


A  deposit  In  a  savings  bank  may  be  the 
subject  of  a  gift  and  where  the  owner  of  such 
a  deposit,  with  the  Intention  of  making  a. 
gift,  delivers  his  deposit  book,  containing 
entries  of  deposit  In  his  name,  to  the  intend- 
ed donee,  this  constitutes  a  complete  and 
valid  gift  of  the  deposit.  14  Am.  &  Eng. 
Enc  of  Law,  1027. 

'*A  delivery  to  a  donee  of  a  deposit  book  is- 
sued by  a  savings  bank  containing  entries  of 
deposits  to  the  credit  of  the  donor,  with  the  in- 
tention to  give  the  donee  the  deposits  repre- 
sented by  the  book,  and  accompanied  with  ap- 
propriate words  of  gift,  is  a  sufficient  delivery 
to  constitute  a  valid  gift  of  such  deposits,  with- 
out assignment  or  transfer  in  writing."  Pol- 
ley  V.  Hicks,  58  Ohio  St.  218,  50  N.  E.  809,  41 
I/.  R.  A.  858. 


[2]  Although  there  appears  to  be  no  di- 
rect authority  In  this  state  on  the  question 
under  consideration,  the  general  weight  of 
outside  authority  is  that  a  passbook  Issued 
by  a  savings  hank  rests  on  a  peculiar  foot- 
ing. Such  a  book  is  the  record  of  the  cus- 
tomer's account,  and  its  production  author- 
izes control  of  the  deposit  Like  the  key  of 
a  locked  box,  Its  delivery  is  treated  as  a 
delivery  of  aU  it  contains.  8  Am.  &  Eng 
Enc.  Law,  1324,  1325 ;  Pierce  v.  Boston  Five 
Cents  Sav.  Bank,  129  Mass.  425,  37  Am.  Rep. 
371,  and  cases  cited.  It  follows,  therefore, 
that  the  delivery  of  the  bank  book  In  this  case, 
accompanied  by  the  declared  intention  to 
give,  the  deposit  being  In  a  savings  hank, 
constituted  a  valid  gift  of  the  money  on  de- 
posit, of  which  the  book  was  the  evidence. 
Had  the  deposit  been  In  a  bank  of  issue,  dis- 
count, and  deposit,  the  rule  would  probably 
be  otherwise.  See  Page  v.  Lewis,  89  Va.  1, 
15  S.  B.  389,  18  L.  R.  A.  170,  87  Am.  St  Rep. 
848,  and  cases  cited.  What  is  hereinbefore 
said  is,  we  think,  sufficient  to  dispose  of  the 
contention  that — 

'There  oould  be  no  valid  gift  of  a  fund  in 
bank,  either  as  a  gift  inter  vivos  or  a  gift 
causa  mortis,  by  a  gift  of  the  bank  book 
(though  designated  a  savings  bank  book),  un- 
less it  was  shown  that  by  the  rules  of  the 
bank  or  the  law  of  the  state  where  the  bank 
was  situated  the  possession  of  the  bank  book 
would  be  accepted  by  the  bank  as  ownership  of 
the  fund  and  unless  it  was  fi^rther  shown  by 
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the  rules  of  the  hank  6t  the  law  of  the  state 
where  the  hank  was  situated  that  the  produc- 
tion of  the  bank  book  at  the  bank  would  be 
necessary  before  the  bank  would  transfer  the 
fund  or  deposit;  there  being  no  other  evidence 
in  the  case  than  a  statement  that  the  bank  book 
given  the  plaintiff  was  a  savings  bank  book  of 
the  Florida  National  Bank  of  Jacksonville,  Fla.i 
savings  department,  and  a  receipt  from  the  ad- 
ministrator to  the  same  effect." 

The  other  cantention  of  the  plaintiff  in  er- 
ror, that  the  evidence  d^nanded  a  finding 
in  favor  of  the  defendant,  is  based  on  the 
idea  that — 

'the  plaintiff  having  voluntarily  requested  ad- 
ministration on  the  estate  of  Isaac  Waters,  and 
having  voluntarily  surrendered  the  bank  book 
to  the  administrator— the  defendant  in  the  case 
— she  was  and  is  now  estopped  from  setting  up 
any  claim  to  the  funds  or  money  represented 
by  the  bank  book  under  and  by  virtue  of  an 
alleged  gift  made  to  her  by  the  deceased,  the 
rights  of  the  heirs  at  law  having  intervened 
and  attached  to  the  funds  and  money  in  the 
hands  of  the  administrator." 

This  contention  is  likewise  without  merit 
As  against  the  right  of  creditors,  the  rule  of 
law  with  reference  to  gifts  causa  mortis  is 
identical  with  the  law  as  to  other  gifts. 

"A  gift  causa  mortis  is  not  valid  as  against 
the  creditors  of  the  donor  where  there  is  a  de- 
ficiency of  assets.  If  the  assets  of  the  donor's 
estate  are  not  sufficient  to  pay  his  debts,  the 
administrator  can  recover  the  subject  of  the 
gift  from  the  donee  for  the  purpose  of  satisfy- 
ing the  claims  of  the  donor's  creditors.  But 
where  the  property  is  thus  recovered  and  used 
for  this  purpose,  any  residuum  that  may  be 
left  after  payment  of  the  donor's  debts  belongs 
to  the  donee  and  not  to  the  donor's  estate." 
14  Am.  &  Eng.  Enc  of  Law,  1066  (b),  and 
numerous  cases  there  dted. 

It  being  dear  that  the  verdict  in  favor  of 
the  defendant  was  not  demanded  by  the  evi- 
dence, the  case  is  controlled  by  the  axiomat- 
ic rule  stated  in  the  recent  case  of  Parks  v. 
Stevens,  21  Ga.  App.  180,  94  S.  E.  60,  as  fol- 
lows: 

''It  may  be  now  considered  as  settled  that 
this  court  will  not,  under  any  circumstances,  re- 
verse a  judgment  granting  a  first  new  trial, 
whether  the  grant  be  general  upon  all  the 
grounds  of  the  motion  or  special  upon  one  or 
more  grounds  only,  or  whether  it  be  upon  a 
ground  which  involves  questions  of  evidence  or 
upon  a  ground  which  involves  purely  questions 
of  law;  unless  it  is  made  to  appear  that  no 
other  verdict  than  the  one  rendered  could  pos- 
sibly have  been  returned  under  the  law  and 
facts  of  the  case.  Unless  the  case  can  be 
brought  within  the  exception  just  stated,  it  is 
useless  for  parties  to  bring  before  this  court 
the  judgment  of  a  trial  judge  granting  a  first 
new  trial." 

Judgment  afiSrmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  0&.  App.  609) 
SPRATLING    V.    INTERNATIONAL    LIFE 
INS.  CO.    (No.  9934.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  19,  1919.) 

(Syllabus   by  the  Court,) 

1.  Insurance    <g=>367(l)  —  Life  Insubancb 
—Continuation  of  Policy. 

Under  the  provisions  of  the  automatic  non- 
forfeitable clause  of  the  original  policy  of  lifb 
insurance  here  involved,  the  accrued  loan  value, 
until  consumed,  would  operate  to  continue  the 
policy  in  force  as  fully  and  as  completely  as 
though  the  premiums  had  been  paid  by  the  in- 
sured from  funds  derived  from  other  sources. 
Perkins  v.  Empire  Life  Insurance  Co.,  17  Ga. 
App.  658,  659,  87  S.  E.  1094. 

2.  Insubanck    ^=»679  —  Life  Insubancx  — 

LlABILITT  UN  DEB  TEBUS. 

Liability  under  the  terms  of  a  policy  of 
life  insurance,  when  assumed  by  another  com- 
pany, must  be  taken  and  construed  subject  to 
such  "exemptions,  modifications,  and  limita- 
tions" as  are  imposed  by  the  contract  of  rein- 
surance. 1  Joyce  on  Insurance,  |  131A;  Fire- 
man's Fund  Insurance  Co.  v.  Aachen  &  Munich 
Fire  Insurance  Co.,  2  CaL  App.  690,  84  Pac 
253. 

3.  Insurance    ^=»682  —  Life  Insubancb  — 
Reinsurance. 

Where  the  insurance  commissioner  of  this 
state,  acting  under  the  authority  of  the  superior 
court  and  in  behalf  of  an  insolvent  insurer,  its 
creditors,  and  its  policy  holders  (Lester  v. 
Wright,  147  Ga.  242,  93  S.  E.  408),  enters  into 
a  contract  of  reinsurance  with  another  com- 
pany, under  which  agreement  such  of  the  as- 
sets of  the  original  insurer  as  the  court  may 
determine  belong  to  the  policy  holders  on  ac- 
count of  the  reserve  liability  under  the  policies 
are  to  be  taken  over  by  the  reinsurer  after  being 
first  liquidated  by  the  insurance  commissioner, 
and  where,  in  view  of  the  existing  uncertainty 
as  to  the  extent  of  the  original  insurer's  in- 
solvency»  the  reinsuring  company,  under  the 
terms  of  the  agreement,  reserves  unto  itself  a 
lien  charged  against  the  policies  of  insurance 
thus  assumed  by  it,  in  an  amount  suflScient  to 
equal  the  full  reserve  liability  thereon,  and 
where  the  contract  of  reinsurance  specifically 
provides  that  "cash  loans  and  cash  surrender 
values  shall  not  be  available  to  the  policy 
holders  of  [the  original  insurer]  for  a  period 
of  one  year  from  the  date  of  this  contract,  nor 
thereafter  except  to  the  extent  of  the  amounts 
turned  over  to  [the  reinsurer]  for  the  credit  of 
each  policy,  plus  the  net  additions  to  reserve 
from  premiums  paid  by  the  policy  holder  in 
cash,  diminished  by  the  surrender  charge  here- 
inafter designated,  until  said  liens  shall  be  fully 
liquidated,"  if  the  insured,  within  the  period 
of  one  year  from  the  date  of  the  contract  of 
reinsurance,  allows  his  policy  to  lapse  on  ac- 
count of  the  nonpayment  of  premiums,  the  loan 
value  which  had  accrued  under  the  original  pol- 
icy would  not  be  available  for  the  purpose  of 
automatically  extending  the  i^isurance  as  a 
claim  against  the  reinsuring  company  under  the 
terms  of  the  agreement  thus  entered  into  by  it. 


^s^For  othcir  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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4.   IN8UBAN0K    ^S9682— REINSURANCE. 

The  rule  would  not  be  altered  by  the  fact 
that  under  another  provision  of  the  contract 
the  reinsurer  had  agreed  that  the  amount  of 
BQch  'liens/'  representing  the  reserve  liability 
under  the  policies,  should  be  insured  in  its  own 
company,  and  had  guaranteed  that  the  pre- 
miums for  such  additional  insurance  should  be 
taken  care  of  from  the  profits  accruing  in  its 
management  of  such  reinsured  contracts.  With- 
out this  provision,  the  effect  of  the  reinsuring 
contract  would  have  been  the  primary  assump- 
tion by  the  new  company  of  the  face  of  the 
original  policies,  less  the  amount  of  the  reserve 
liabilitiea  represented  by  the  "liens"  set  up  in 
its  favor;  but,  under  the  obligation  thus  made, 
the  reinsuring  company  became  at  once  liable, 
in  accordance  with  the  terms  of  its  agreement, 
for  the  full  face  value  of  the  original  policy, 
without  any  diminution  to  the  extent  and  in 
the  amount  of  the  reserve  liability  which  had 
accrued  under  the  old  policies — ^tentatively  as- 
sumed to  be  lost  on  account  of  the  insolvency  of 
the  original  company,  ^ut,  under  the  quoted 
terms  of  the  reinsuring  contract,  the  amount 
of  the  reserve  liability  which  accrued  under 
the  old  policies  and  which  might  in  any  event 
actually  be  intact  for  future  delivery  to  the 
new  company  for  the  benefit  of  such  policy  hold- 
ers was  not  to  be  to  any  extent  available  to  poli- 
cy holders  either  as  loan  value  or  as  cash  sur- 
render value  for  a  period  of  one  year,  and  could 
be  available  then  only  to  the  extent  of  the 
amount  thus  actually  turned  over  to  it  by  the 
insurance  commissioner.  The  judge  did  not  err 
in  sustaining  the  demurrer  to  the  petition. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  0.  F.  Spratllng,  executrix, 
against  the  International  Life  Insurance 
Company.  Demurrer  to  petition  sustained, 
and  plalntiir  brings  error.    Affirmed. 

Tiie  reinsurance  contract  referred  to  In 
the  foregoing  syllabus  is  in  terms  as  follows: 

"This  contract  of  reinsurance  this  day  made 
and  entered  into  by  and  between  the  Interna- 
tional Life  Insurance  Company,  of  St.  Louis, 
Mo.,  hereinafter  called  the  International,  and 
the  Empire  Life  Insurance  Company,  of  Atlanta, 
Oa.,  hereinafter  called  the  Empire  witnesseth: 

"(1)  The  International  hereby  assumes  and 
reinsures  all  of  the  outstanding  polides  or  con- 
tracts of  life  insurance  of  the  Ehnpire,  and 
agrees,  subject  to  the  exemptions,  modifications, 
and  limitations  hereinafter  stated,  to  carry, out 
the  terms  and  conditions  thereof  and  to  pay  all 
liability  arising  thereon  as  fully  and  completely 
as  the  Empire  would  have  been  bound  to  do  but 
for  this  contract.  The  International  assumes 
no  liability  whatever  except  on  the  outstand- 
ing policies  or  contracts  of  life  insurance  of  the 
Empire  as  limited  and  modified  herein. 

"(2)  The  reserve  value  of  the  polides  shall  be 
ascertained  by  an  actuary  or  actuaries  desig- 
nated by  the  insurance  commissioner  of  Georgia 
and  the  International.  The  basis  of  calcula- 
tion to  determine  the  amount  of  the  reserve  to 
be   turned   over  by  the   Empire  to  the  Inter- 


national and  the  net  premiums  upon  which  ex- 
pense loading  hereafter  referred  to  shall  be  cal- 
culated shall  be  as  follows :  One-year  full  pre- 
liminary term  based  on  the  American  Experi- 
ence Table  of  Mortality  at  3%%  interest  for 
all  ordinary  life  and  twenty-payment  life  forms ; 
modified  preliminary  term  (ordinaiy  life  basis) 
on  the  American  Experience  Table  of  Mortality 
at  3%%  interest  for  all  policies  other  than  the 
ordinary  life,  twenty-payment  life,  paid-up  and 
extended  insurance  and  term  polides;  and  the 
net  level  premium  reserve  on  the  American  Ex- 
perience Table  of  Mortality  at  3%%  interest 
for  paid-up,  esctended  insurance,  term  policies 
and  return  premium  provisions.  It  is  the  intent 
of  the  contracting  parties  to  establish  the  fore- 
going  described  basis  as  a  basis  of  reserve  and 
net  premiums  on  which  polides  of  the  Ehnpire 
shall  be  valued  in  any  audit  or  valuation  con- 
templated unTder  this  contract  and  to  establish 
such  reserve  basis  as  the  basis  of  surrender 
values  of  such  polides  of  the  said  Empire  re- 
insured hereunder  by  the  International  as  pro- 
vided by  their  terms  for  a  surrender  value  in 
cash  or  valuable  consideration  greater  than  pro- 
vided by  the  above  basis  of  valuation,  less  the 
surrender  charges  herdnafter  provided,  and  the 
foregoing  basis  is  by  the  execution  of  this  con- 
tract established  and  made  condusive  upon  pol- 
icy holders  of  the  Empire,  except  that  in  no 
instance  shall  the  values  originally  provided  be 
hereby  increased.  The  reserve  value  on  every 
policy  shall  be  ascertained,  which  reserve,  to- 
gether with  future  net  premiums,  shall  be  suf- 
ficient to  purchase  all  the  benefits  guaranteed  by 
such  polides  on  the  basis  described  above.  The 
reserve  for  disability  benefits,  if  any,  shall  be 
valued  on  McAdams  Tables  of  Total  Disability 
Benefits. 

"(3)  The  Empire  does  hereby  sell,  assign,  and 
transfer  unto  the  International  all  of  its  insur- 
ance business,  together  with  the  right  to  collect 
from  the  policy  holders  of  the  Empire  all  pre- 
miums which  now  are  or  may  hereafter  become 
due  by  virtue  of  any  contract  of  insurance  en- 
tered into  by  the  Empire,  and  all  policy  con- 
tracts, applications,  medical  examination  re- 
ports, all  books  of  the  company,  and  all  other 
documents  and  papers  whatsoever  affecting  or 
appertaining  to  the  policy  contracts  hereby  as^ 
sumed  by  the  International,  and  all  filing  cases, 
safes,  and  containers  in  whidi  the  same  are  filed, 
systematically  arranged,  and  agrees  to  co-oper- 
ate with  and  aid  the  International  in  renewing 
and  continuing  to  renew  all  business  assumed  by 
it  and  in  reinstating  all  business  standing  lapsed 
on  the  books  of  the  Empire,  but  without  pe- 
cuniary liability  therefor  on  the  part  of  the  Em- 
pire except  as  herein  provided. 

"The  International  will,  in  good  faith,  under- 
take without  delay  the  reinstatement  of  all 
polides  of  the  Empire  lapsed  within  two  years 
prior  to  date  hereof,  and  to  retain  the  insur'* 
ance  now  on  the  books  of  said  Empire.     . 

"Insurance  reinstated  hereunder  shall  not  be 
considered  for  a  period  of  one  year  after  date 
of  reinstatement  in  ascertaining  the  profits  ac- 
cruing to  the  Empire  as  hereinafter  provided. 
The  International  may  issue  its  speda!  rein- 
statement policy  to  applicants  therefor  whost 
policies  have  been  lapsed  for  more  than  two 
years,  and  the  Empire  shall  not  partidpate  in 
profits  arising  therefrom. 
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"(4)  A  lien  shall  be  charged  aKainat  the  poli- 
cies or  contracta  of  insurance  assumed  by  the 
Intemataonal  in  an  amount  sufficient  to  equal 
the  reserve  liability.  The  amount  of  the  liens 
to  be  charged  against  individual  policies  of  the 
Empire  shall  be  their  respective  shares  of  the 
total  liabilities  assumed  by  the  International 
Life  Insurance  Company  hereunder,  and  shall 
be  determined  on  the  basis  of  their  respective 
means  reserves  as  of  the  date  of  this  contract. 
Such  liens  shall  bear  interest  annually,  at  the 
rate  of  5%  per  annum,  and  shall  be  insured  in 
the  International  without  medical  examination 
or  other  evidence  of  the  insurability  of  the  poli- 
cy holder,  at  attained  age,  at  one-year  term 
rates  (American  Experience  8^/4%)  pins  a  load- 
ing of  71/2%.  Insurance  shall  not  be  carried 
on  any  liens  other  than  those  created  by  this 
contract;  nor  shall  interest  payments  from 
profits  payable  to  the  E)mpire,  as  p'rovided  here- 
in, be  made  on  any  other  liens  than  those  creat- 
ed hereby;  nor  shall  any  liens,  except  as  ex- 
pressly created  herein,  be  liquidated  as  herein 
provided.  Premium  notes,  existing  policy  loans 
and  liens,  and  net  deferred  premiums  shall  be 
received  on  account  of  the  reserve  liability  nn- 
der  the  individual  policies  to  the  extent  of  their 
reserve  value  at  the  end  of  the  current  policy 
year. 

"(5)  All  of  the  assets  and  property  of  the 
Empire  (excepting  the  insurance  business  and 
premiums  which  wHl  become  due  therefor  and 
premium  notes,  policy  loans,  and  deferred  pre- 
miums) shall  remain  in  the  custody  and  under 
the  control  of  the  insurance  department  of  the 
state  of  Georgia  and  shall  be  managed,  con- 
trolled, and  administered  by  said  insurance  in 
trust  under  the  direction  of  the  superior  court 
of  Fulton  county,  Ga.  That  part  of  the  in* 
come,  as  well  as  the  corpus  of  said  assets  and 
property,  which  said  court  may  determine  be- 
longs to  the  policy  holders  of  the  Empire  on 
account  of  the  reserve  liability  on  said  policies, 
whose  policies  have  been  assumed  by  the  In- 
ternational hereunder,  shall,  when  reduced  to 
money  or  to  assets  satisfactory  to  the  Inter- 
national and  acceptable  under  the  statutes  of 
Missouri  as  admitted  assets,  be  delivered  by  the 
insurance  commissioner  of  Georgia  to  the  Inter- 
nationaL  When  so  delivered,  the  International 
shall  apply  the  same  as  hereinafter  provided. 

''(6)  The  International  shall  keep  accurate 
books  of  account  showing  the  premiums  received 
by  it  for  renewal  on  business  of  the  Empire 
assumed  by  it  under  this  contract,  including 
such  lapsed  business  as  may  be  reinstated  for 
the  account  of  the  said  Empire  under  the  terms 
of  this  contract,  showing  the  dates  and  amounts 
of  said  payments,  and  showing  any  and  all  con- 
versions of  said  policy  contracts  and  lapses  and 
reinstatements  thereof.  The  Empire  and  the  in- 
surance commissioner  of  Georgia,  his  successors 
in  office,  or  any  duly  accredited  representative, 
shall  have  the  right  at  all  reasonable  times  to 
examine  at  the  home  office  of  the  International 
said  books  of  account  and  all  documents  and 
papers  relating  thereto,  but  such  examination 
shall  be  conducted  in  such  manner  as  not  to 
interfere  with  the  proper  conduct  of  business. 
It  shall  be  the  duty  of  the  said  insurance  com- 
missioner to  make  an  audit  on  the  first  anni- 
versary of  this  contract  and  annually  there- 
after to  determine  the  amount  of  liens  then  out- 
atanding  against  the  several  policies  of  the  Em- 


pire, and  their  ratio  per  cent,  to  the  amount 
charged  against  individual  polidea.  The  ratio 
so  determined  shall  be  used  as  a  standard  for 
the  ensuing  period  of  one  year  in  determining 
the  rights  of  the  policy  holders  of  the  Empire  to 
surrender  values ;  expense  of  audit  to  be  charg- 
ed against  amounts  accruing  to  the  E2mpire  as 
profits  hereunder. 

''(7)  The  International  shall  ascertain  annu- 
ally the  mortality  savings,  gains  from  surren- 
der policies,  the  amount  of  expense  loading  in 
excess  of  9%  of  the  gross  premiums  collected 
on  the  Empire  polidee,  and  the  sum  of  such 
amounts  shall  constitute  the  profits  accruing 
to  the  Empire  hereunder.  From  this  sum  shall 
be  deducted:  first,  the  interest  on  the  liens 
herein  provided;  second,  the  premium  for  the 
lien  insurance;  and,  third,  an  amount  equal 
to  the  tabular  provision  for  mortality  (on  the 
basis  of  the  American  Experience  Table  at 
8%%)  for  the  period  for  which  the  Internation- 
al shall  have  been  at  risk  on  any  policy  that 
shall  lapse  before  as  much  as  one  semiannual 
premium  thereon  shall  have  been  paid  in  cash 
to  the  International.  If  the  amount  otherwise 
payable  to  the  Empire  is  not  at  least  equal  to 
the  said  interest  on  the  liens,  the  premiums  for 
the  lien  insurance,  .and  during  the  first  year 
equal  to  the  additional  amount  of  the  tabular 
mortality  on  policies  that  lapse  before  as  much 
as  one  semiannual  premium  is  paid,  then  the 
difference  shall  constitute  a  credit  on  the  prof- 
its otherwise  due  the  Empire  at  the  end  of  sub- 
sequent years  until  fully  liquidated. 

"The  profits  accruing  to  the  Empire,  less  the 
deductions  authorized  under  this  contract,  shall 
be  used  as  may  hereafter  be  determined  by  the 
insurance  commissioner  of  the  state  of  Georgia^ 
or  his  successors  in  office,  with  the  concurrence 
of  the  superior  court  of  Fulton  county,  Ga., 
which  said  court  has  jurisdiction  over  said  Em- 
pire. The  International,  to  the  extent  herein- 
after mentioned,  guarantees  that  the  mortality 
savings,  gains  from  surrender  policies,  and  the 
amount  of  expense  loading  in  excess  of  9%  of 
the  gross  premiums  collected  on  the  Empire 
policies  as  herein  provided,  before  the  deduc- 
tions in  this  contract  authorized  have  been 
made,  shall  be  not  less  than  twenty  thousand 
dollars  ($20,000.00)  per  year  for  a  period  of 
seven  years.  Should  the  said  profits  in  any  one 
year  amount  to  less  tiian  twenty  thousand  dol- 
lars ($20,000.00),  the  International  will  ap- 
ply the  amounts  provided  hereunder  to  be  re- 
tained by  it  to  cover  the  expense  of  and  com- 
pensation for  handling  the  business.  This  ac- 
count shall  be  taken  at  the  end  of  each  year 
of  the  contract  In  the  event  the  International 
is  required  at  the  end  of  any  one  year  to  make 
up  a  deficiency  in  order  to  bring  the  profits  to 
the  Empire  up  to  the  said  sum  of  twenty  thou- 
sand dollars  ($20,000.00),  and  in  the  event  there 
is  an  excess  earning  in  any  succeeding  year, 
the  amount  which  has  been  paid  to  the  Empire 
may  be  taken  out  of  excess  earnings  for  suc- 
ceeding year  or  years. 

"It  is  not  intended  hereby  to  obligate  the  In- 
ternational to  pay  the  said  sum  of  twenty  thou- 
sand dollars  ($20,000.00)  except  out  of  the 
amounts  accruing  to  it  as  herein  provided  as 
the  expense  of  and  compensation  for  handling 
the  business,  but  all  of  said  amounts  may  be 
absorbed  if  it  be  necessary  to  make  the  said 
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payment  of  twenty  thousand  dollars  ($20,- 
000.00). 

"(8)  The  profits  hereinbefore  provided  to  be 
paid  to  the  Empire  shall  be  paid  for  a  period 
of  seven  (7)  years  to  the  said  Empire,  or  for 
its  account  as  may  be  determined  by  the  insur- 
ance commissioner  of  the  state  of  Georgia,  or 
his  successors  in  ofiSce,  and  approved  by  the  de- 
cree of  the  superior  court  of  Fulton  county*  Ga. 

**(d)  If  the  lien  herein  established  has  not 
been  entirely  liquidated  at  the  end  of  seven 
years  from  the  date  this  reinsurance  contract 
becomes  effective,  the  remainder  thereof  shall 
be  carried  as  a  lien  on  said  Empire  policies: 
Provided  that  each  holder  of  an  Empire  policy 
may  have  his  insurance  and  premium  reduced 
to  the  amount  corresponding  to  the  amount  of 
the  then  validated  reserve  applicable  thereto. 

"(10)  Cash  loans  and  cash  surrender  values 
shall  not  be  available  to  the  policy  holders  of 
the  Empire  for  a  period  of  one  year  from  the 
date  of  this  contract,  not  thereafter  except  to 
the  extent  of  the  amounts  turned  over  to  the  In- 
ternational for  the  credit  of  each  policy,  plus  the 
net  additions  to  reserve  from  premiums  paid  by 
the  policy  holder  in  cash,  diminished  by  the 
surrender  charge  hereinafter  designated,  until 
said  liens  shall  be  fully  liquidated.  So  long  as 
said  liens,  or  any  part  thereof,  remain  unsatis- 
fied, a  surrender  charge  of  two  per  cent  (2%)  of 
the  face  of  the  policies  shall  be  enforced  against 
all  policies.  This  provision  is  not  intended  to 
impose  a  surrender  charge  of  two  per  cent. 
(2%)  in  addition  to  the  surrender  charge  already 
provided  for  in  said  i>olicies,  but  to  make  such 
a  charge  in  the  case  of  policies  which  provide 
no  surrender  charge  and  to  increase  the  charge 
in  policies  which  provide  for  a  less  surrender 
charge  to  a  sufficient  amount  to  make  a  sur- 
render charge  of  two  per  cent.  (2%).  After 
said  Hens  are  fully  liqui^dated,  a  surrender 
charge  not  exceeding  one  and  one-half  per  cent. 
(XV2%)  of  the  full  amount  of  each  policy  may, 
at  the  option  of  the  International,  be  exacted 
from  surrendering  policy  holders. 

"(11)  No  dividends  or  profits  shall  be  appor- 
tioned or  paid  to  the  holders  of  participating 
policies  of  the  Empire  until  the  liens  establish- 
ed by  this  contract  are  fully  liquidated  as  con- 
templated herein,  nor  until  the  expiration  of 
the  seven-year  period  mentioned  above.  From 
and  after  the  expiration  of  such  period  contem- 
plated herein,  the  International  shall  annually 
apportion  to  the  policies  of  the  Empire  remain- 
ing in  force  the  amounts  accruing  to  their  credit 
from  said  Empire  policies,  and  shall  pay  such 
amounts  in  in  accordance  with  the  terms  of  the 
several  policy  contracts  of  the  Empire. 

"(12)  The  parties  hereto  agree  that  they  will 
execute  such  other  and  further  agreements, 
writings,  or  undertakings  necessary  to  be  ex- 
ecuted in  order  to  give  full  force  and  effect  to 
this  instrument  and  to  another  contemporaneous 


instrument,  providing  for  certain  financial  ar- 
rangements. 

"(13)  This  contract  is  made  subject  to  the 
terms  of  section  6936  of  the  Revised  Statutes 
of  Missouri  1909,  and  amendments  thereto,  au- 
thorizing and  governing  reinsurance  contracts 
between  insurance  companies,  and  is  to  take 
effect  as  herein  drawn,  or  with  such  modifica- 
tions as  may  be  made  by  the  commission  pro- 
vided for  such  statutes,  at  noon  on  the  day  upon 
which  said  contract  as  herein  drawn,  or  as  so 
modified  by  said  commission,  shall  be  approved 
by  said  commission:  Provided  that  the  contract 
shall  not  be  binding  upon  the  parties  hereto  un- 
til authorized  by  the  superior  court  of  Fulton 
county,  Ga.,  which  is  now  exercising  jurisdic- 
tion over  the  said  Empire  under  the  statutes  and 
laws  of  the  state  of  Georgia  in  such  cases  made 
and  provided. 

"(14)  This  contract,  and  another  of  even  date 
providing  for  financial  arrangements,  are  com- 
panion contracts,  and  it  is  not  contemplated 
that  the  financial  contract  shall  become  binding 
upon  the  International  unless  this  contract  is 
executed,  delivered,  and  put  in  force  by  the  au- 
thorities hereinabove  referred  to. 

"(15)  This  contract  having  been  approved  by 
the  superior  court  of  Fulton  county,  Ua.,  and  by 
the  board  organized  under  the  insurance  laws 
of  the  state  of  Missouri,  as  is  contemplated  in 
the  foregoing  provisions  herein,  same  is  now 
finally  executed  and  delivered,  to  have  full  force 
and  effect  from  the  date  and  hour  of  delivery, 
which  date  and  hour  is  indorsed  hereon,  said 
indorsement  being  signed  on  behalf  of  the  insur- 
ance department  and  on  behalf  of  the  Interna- 
tional Life  Insurance  Oompany. 

"In  witness  whereof  the  International  Life 
Insurance  Company,  in  pursuance  of  proper  cor^ 
porate  authority,  has  hereunto  set  its  hand  and 
affixed  its  seal,  and  the  Eknpire  Life  Insurance 
Company,  acting  through  the  insurance  depart- 
ment of  the  state  of  Georgia,  has  hereunto  set 
its  band  and  affixed  its  seal,  all  of  which  is 
done  in  duplicate,  this  the  17th  day  of  March, 
1916.  International  Life  Insurance  CJompany 
[Seal]  by  Massey  Wilson,  President  The  Em- 
pire Life  Insurance  Company  [Seal]  by  Wm.  A. 
Wright,  Insurance  Commissioner  of  Georgia, 
and  as  Such  in  Charge  of  the  Assets  of  the 
Eympire  Life  Insurance  Oompany.  Wm.  A. 
Wright  [Seal]  Insurance  Commissioner  of  the 
State  of  Georgia.** 

Jones  &  Chambers,  of  Atlanta,  for  plaintifT 
in  error. 

Robt.  C.  &  Philip  H.  Alston,  of  AtlanU,  for 
defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 
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(28  Oa.  App.  661) 

GEORGIA  CREOSOTINQ  CO.  v.  McINTOSH 
LAND  &  TIMBER  CO.    (No.  9981.) 

(Court  of  Appeals  of  Georjrfa,  Division  No.  1. 

April  16.  1919.) 

(SyllahuM  Ity  the  Court.) 

1.  Sales  ^=»176(1),  180(3)  —  Nondblivbbt— 
Waitxb  of  Pebfobmance— Considebation. 

If  a  seller  of  goods  fails  to  deliver  them 
in  the  time  specified  in  the  contract  of  sale, 
and  the  purchaser  thereafter  urges  delivery,  and, 
as  an  inducement  therefor,  impliedly  offers  to 
waive  his  claim  for  damages  on  account  of  the 
delay  in  the  performance  of  the  contract,  subse- 
quent compliance  by  the  seller  with  his  ac- 
ceptance of  the  terms  of  the  proposal,  within  the 
time  specified  therein,  or  if  no  time  is  specified 
therein,  then  within  a  reasonable  time,  by  ten- 
dering the  property  called  for  by  the  con- 
tract, will  furnish  a  valid  consideration  for  the 
proposal,  and  operate  to  render  it  binding  upon 
the  purchaser.  If  only  a  portion  of  the  property 
should  be  thus  subsequently  tendered  by  the 
seller  as  in  part  compliance  with  such  proposal, 
the  purchaser's  acceptance  of  the  portion  thus 
tendered  would  operate  to  bind  him  under  his 
waiver  to  the  extent  of  the  tender  and  accept- 
ance, even  though  the  reasonable  time  covered 
by  the  extension  might  have  in  fact  expired; 
but  the  waiver  of  damages  by  such  acceptance  of 
the  partial  tender  would  be  pro  tanto  only,  and 
would  not  operate  as  a  waiver  of  the  purchaser's 
claim  for  damages  on  the  basis  of  the  original 
breach  as  to  the  portion  of  the  goods  remaining 
undelivered.  Gude  &  Walker  v.  Bailey  Co.,  4 
Ga.  App.  226,  230,  61  S.  E.  135. 

2.  Sales  «=»180(3),  183  —  Nondelivebt  — 
Waiveb— Waiveb  of  Damages— Offeb  and 
Acceptance. 

If  such  partial  tender  and  acceptance  be 
made  at  a  time  such  as  the  jury  might  find  was 
subsequent  to  the  expiration  of  the  reasonable 
extension  implied  under  the  proposal  as  made  by 
the  purchaser,  and  the  purchaser,  at  the  time  of 
such  partial  tender  and  acceptance,  makes  an- 
other and  additional  offer  whereby  he  again  and 
specifically  proposes  to  waive  all  damages  in- 
curred by  the  seller's  delay,  provided  the  re- 
mainder of  the  contract  should  be  fully  com- 
pleted by  a  date  named  in  the  new  proposal,  the 
latter  offer  does  not  amount  to  an  agreement 
binding  upon  the  purchaser  unless  the  seller 
complies  with  the  condition  thus  imposed ;  and, 
upon  the  seller's  rejection  of  the  new  proposal 
at  a  time  when  his  reasonable  period  of  exten- 
sion under  the  former  proposal  might  be  taken 
to  have  already  expired,  his  liability  for  dam- 
ages, on  the  basis  of  the  original  breach,  for  his 
failure  to  deliver  the  portion  of  the  goods  still 
outstanding  under  the  order,  becomes  absolute 
(Hardwood  Lumber  Co.  v.  Adams,  134  Ga.  821, 
68  S.  B.  725  [6],  32  Jl  R.  A.  [N.  S.]  192; 
Wiggin  V.  Marsh  Lumber  Co.,  77  W.  Va.  7,  87 


S.  E.  194) ;  and  the  purchaser  would  have  the 
right  to  withhold  any  payments  actually  due 
the  seller  under  the  previous  shipments,  to 
the  extent  of  his  damage  thus  sustained. 

3.  Sales  ^=»62,  82(4)  —  Bntibb  Contract- 
Bbeach  bt  Buteb. 

There  is,  however,  in  the  record  in  this  case 
nothing  that  would  authorize  the  seller  to  re- 
fuse the  shipment  of  the  remaining  undelivered 
portion  of  the  goods  contracted  for,  on  the 
ground  that  the  purchaser  had  failed  to  make 
payment  for  any  separate  and  previous  ship- 
ment upon  its  delivery,  since  the  record  disclos- 
es nothing  to  vary  the  general  rule  that  where 
a  contract  provides  for  the  sale  of  a  specified 
commodity,  to  be  shipped  to  the  purchaser  at  a 
named  price,  shipments  to  be  completed  withui 
a  stated  period,  the  agreement  constitutes  an 
entire  contract,  although  the  subject-matter 
is  divisible,  and  failure  of  the  purchaser  to 
pay  for  any  separate  shipment  upon  its  delivery 
and  prior  to  the  delivery  of  the  entire  amount 
would  not,  as  a  matter  of  law,  operate  as  a 
breach  of  the  contract  on  his  part;  there  be- 
ing nothing  in  the  record  to  riiow  any  such 
previous  course  of  dealings  between  the  parties, 
or  the  existence  of  any  such  custom  of  trade 
as  might  raise  the  implication  that  an  inten- 
tion different  from  the  one  just  indicated  was 
in  the  minds  of  the  parties  at  the  time  the  con- 
tract was  effected.  Central  Georgia  Brick  Co. 
V.  Carolina  Portland  Cement  Co.,  136  Ga.  693, 
71  S.  E.  1048. 

4.  Dibegtbd  Yebdict. 

Under  the  rules  stated  above  the  court 
erred  in  directing  a  verdict  for  the  plaintiff 
on  the  theory  that,  as  there  had  been  a  mutual 
disregard  of  the  terms  of  the  contract  per- 
taining to  the  time  of  delivery  up  to  the  date 
of  the  last  shipment,  the  failure  of  the  pur- 
chaser to  pay  for  the  last  partial  delivery  when 
made  amounted  to  a  breach  of  the  contract  on 
its  part,  such  as  would  prevent  it  from  recov- 
ering damages  from  the  plaintiff  because  of 
failure  to  comply  with  the  terms  of  the  con- 
tract relative  to  the  portion  of  the  goods  not 
actually  delivered  or  tendered. 

Error  from  Superior  Court,  Glynn  Coun- 
ty;   J.  P.  Highsmlth,  Judge. 

Action  by  the  Mcintosh  Land  ft  Timber 
Company  against  the  Georgia  Creosoting 
Company.  Judgment  for  plaintiff  on  a  di- 
rected verdict,  and  defendant  brings  error. 
Reversed. 

Bennett,  Twitty  ft  Reese,  of  Brunswick, 
for  plaintiff  in  error. 

A.  D.  Gale,  of  Brunswick,  for  defendant 
in  error. 

JENKINS,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digeata  and  Indexes 
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C23  Ga.  App.  B98) 

NEELY  et  al.  v.  WII*LARD  BAG  &  MFG. 

C50.     (No.  10237.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  17,  1919.) 

(SyUahus  by  the  Court,) 

Sams  ^=»62,  173,  332,  333  —  Action  fob 
Breach  of  Contract  —  Pleading  —  Suffi- 
ciency. 

The  petition  set  forth  a  cause  of  action,  and 
the  court  did  not  err  in  overruling  the  demur- 
rer to  it.  Nor  did  the  court  err  in  sustaining 
the  demurrer  to  paragraph  11  of  the  answer. 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  by  the  Willard  Bag  &  Manufactur- 
ing Company  against  R.  C.  Neely  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants b^iBK  error.    Affirmed. 

Callaway  &  Howard,  of  Augusta,  for  plain- 
tiffs in  error. 

Wright  &  Wri^t  and  Jackson,  of  Augusta, 
for  defendant  in  error. 

LUKE,  J.  Willard  Bag  ft  Manufacturing 
Company  sued  Neely  and  Wilcox,  doing 
business  as  South  Atlantic  Fertilizer  Comr 
pany,  allying  substantially  as  follows:  The 
defendants,  on  June  8,  1914,  entered  into  a 
written  contract  with  the  plaintiff  for  the 
purchase  of  15,000  fertilizer  bags,  at  the 
price  of  $89  per  thousand,  "printing  usual," 
"delivery  Jan./May  next"  Among  other 
things,  the  contract  provided  as  follows: 

"It  is  undeostood  and  agreed  that,  unless  oth- 
erwise specified,  shipments  will  be  made  in  ap- 
proximately equal  quantities  during  the  months 
named." 

It  not  being  otherwise  specified  in  said 
contract,  under  the  above-quoted  provision  it 
was  the  right  of  the  plaintiff  to  ship  said 
bags  in  lots  of  3,000  during  each  of  the 
months  of  January,  February,  Alarch,  April, 
and  May,  1915.  By  the  terms  "printing 
usual,"  contained  In  said  contract,  was 
meant  that  the  printing  upon  the  said  bags 
should  be  of  the  usual  type  and  character, 
but  the  defendants  were  to  notify  the  plain- 
tiff the  exact  words  and  figures  they  de- 
sired to  be  printed  upon  said  bags  in  such 
usual  type  and  style.  In  December,  1914,  and 
January,  1915,  plaintiff  duly  notified  the 
defendants  that  It  was  ready  to  begin  ship- 
ment of  their  order,  and  requested  specifi- 
cations as  to  the  printing  desired,  and 
shipping  instructions,  so  that  the  shipment 
of  bags  might  begin.  The  defendants,  hb»w- 
cver,  failed  and  refused  to  give  such  speci- 
fications and  shipping  instructions,  and  the 


plaintiff  thereupon,  on  January  29, 1915,  tele- 
graphed the  defendants  as  follows: 


«^ 


Tour  failure  to  give  specifications  and  ship- 
ping instructions  on  your  contract  for  bags 
forces  us  to  dispose  of  the  raw  material  cover- 
ing same  in  the  New  York  open  market  for  your 
account,  unless  you  direct  immediate  sale  wc 
Till  sell  gradually  on  favorable  market  for  your 
account." 

Thereupon  the  defendants  notified  the 
plaintiff  that  they  would  cancel  the  order, 
and  the  plaintiff  might  sell  the  bags  for  its 
own  account;  such  notification  being  con- 
tained in  a  letter  to  plaintiff  from  defend- 
ants, dated  January  29,  1915,  which,  after 
acknowledging  receipt  of  the  above  telegram, 
concludes  as  follows: 

"In  reply  beg  to  say  that  under  your  contract 
we  expected  to  give  you  shipping  instructions  as 
we  needed  the  bags,  as  we  have  always  done,  but 
inasmuch  as  you  are  forcing  this  issue  on  us 
we  will  cancel  the  order.  So  you  may  sell  the 
bags  for  your  account  and  not  ours.' 


If 


The  plaintiff  notified  defendants  that  it 
would  not  do  this,  but  would  be  compelled 
to  sell  for  the  account  of  defendants,  which 
it  thereafter  did,  on  March  4,  1915,  receiv- 
ing for  said  bags  the  price  of  $70  per  thou- 
sand, resulting  in  a  net  loss  to  it  from  the 
contract  price  with  defendants,  after  deduct- 
ing freight,  of  $258.74,  as  shown  by  state- 
ment submitted  to  defendants.  Thereupon 
defendants  became  indebted  to  the  plaintiff 
in  the  sum  of  $258.74,  etc. 

The  defendants  demurred  up<m  the  fol- 
lowing grounds:  (1)  Because  said  petiton  does 
not  set  forth  clearly  and  distinctly  a  cause 
of  action.  (2)  Because  it  appears  from  the 
petition  that  the  plaintiff  breached  the  con- 
tract by  selling  the  fertilizer  bags  ordered, 
on  March  4,  1915,  prior  to  the  end  of  the 
period  within  which  they  were  to  be  de- 
livered. (3)  Because  It  appears  from  plain- 
tiff's petition,  and  from  a  copy  of  the  contract 
thereto  attached,  that,  even  if  said  bags 
were  to  be  delivered  at  the  rate  of  3,000  per 
month,  the  months  of  delivery  stated  In  the 
contract  were  January,  February,  March, 
April,  and  May,  1915,  and  the  plaintiff  sold 
all  of  said  bags  on  the  4th  of  March,  1915, 
and  up  to  that  period  only  two  months  of  the 
period  of  delivery  had  expired,  and  plain- 
tiff by  its  own  act  rendered  Itself  unable  to 
make  deliveries  in  March,  April,  and  May. 
and  that  therefore  in  no  event  eould  plain- 
tiff recover  except  for  the  difference  between 
the  contract  price  and  the  sale  price,  for  the 
delivery  of  3,000  bags  for  each  of  the  months 
of  January  and  February. 

The  contract  referred  to  is  as  follows: 


ii^ 


m 


Wilmington,  N.  C,  June  8,  1914. 

Sold  by  Willard  Bag  and  Manufacturing  Com- 
pany, Wilmington,  N.  C,  to  South  Atlantic  Fer- 
tilizer Company,  Augusta,  Georgia,  the  follow- 


■■■ 


^soFor  other  oasce  see  eame  topic  and  KBY-KUMBBB  In  all  Key-Numbered  Digests  and  Indexes 
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Ins:  Number  of  bags,  15,000;  size  40x54; 
weight  of  cloth  10^  oz. ;  printing  usual;  de- 
livery Jan./May  next ;  freight  paid ;  price  $89.- 
00  per  M ;  terms  net  cash.  Sellers  not  respon- 
sible for  delays  or  losses  occasioned  by  fires, 
strikes,  wars,  breakage  of  machinery,  or  any 
cause  not  sellers  fault.  Any  disagreements  aris- 
ing under  this  contract  to  be  settled  by  arbitra- 
tion in  Wilmington,  N.  G.  It  is  understood  and 
agreed  that,  unless  otherwise  specified,  ship- 
ments will  be  made  in  approximately  equal  quan- 
tities during  the  months  named. 

"Accepted:  South  Atlantic  Fertilizer  Co.,  by 
fl.  H.  WUcox. 

^'Accepted:  Willard  Bag  and  Manufacturing 
Co.,  by  E.  Payson  Willard,  Secretary  and  Treas- 


» 


urer. 

The  court  overruled  the  demurrer  to  the 
petition,  and  the  defendants  except  to  that 
ruling.  The  plaintiff  demurred  to  paragraph 
11  of  the  plea  and  answer,  wherein  the  de- 
fendants say: 

"For  want  of  sufficient  information,  defend- 
ants are  unable  to  admit  or  deny  the  allegations 
of  paragraph  11  of  plaintiff's  petition,  but  fur- 
ther answering  said  paragraph  these  defendants 
■ay  that  plaintiff  had  no  right,  under  said  con- 
tract, to  sell  said  bags  on  the  4th  of  March, 
1915,  as  stated  in  said  paragraph,  for  the  rea- 
son that  the  time  of  delivery  had  not  expired, 
and  the  action  of  plaintiff  in  selling  said  bags  at 
said  time  and  three  months  before  the  period 
of  delivery  under  the  contract  had  expired  was 
a  breach  of  the  entire  contract  on  the  part  of 
plaintiff,  and  rendered  plaintiff  unable  to  fill  the 
contract,  and  by  said  action  on  the  part  of 
plaintiff  these  defendants  were  fully  released 
and  relieved  from  all  liability  and  from  any 
damages  which  plaintiff  may  have  suffered  by 
reason  of  selling  said  bags  or  failing  to  deliver 
or  tender  the  same.  In  addition  thereto,  these 
defendants  say  that  plaintiff's  action  in  selling 
said  bags  three  months  before  the  full  term  of 
delivery  had  expired  certainly  relieved  defend- 
ants from  any  damages  for  the  portion  of  the 
bags  which  were  to  have  been  delivered  accord- 
ing to  plaintiff's  contention,  during  the  months 
of  March,  April,  and  May." 

The  demurrer  to  this  paragraph  was  as 
follows: 

"And  now  comes  the  plaintiff,  Willard  Bag  & 
Manufacturing  Company,  and  demurs  to  all  that 
portion  of  paragraph  11  of  the  defendants*  an- 
swer following  the  first  clause,  which  reads, 
*For  want  of  sufficient  information  defendants 
are  unable  to  admit  or  deny  the  allegations  of 
paragraph  eleven  of  plaintiff's  petition,'  upon 
the  ground  that  the  allegations  of  said  para- 
graph, following  said  quoted  language,  set  forth 
no  defense  against  plaintiff's  cause  of  action." 

The  court  sustained  the  plaintiff's  de- 
murrer and  struck  that  portion  of  the  para- 
graph demurred  to,  and  to  this  the  defend- 
ants except 

The  Civil  Code  of  1910,  S  4131,  provides, 
among  other  remedies,  where  a  purchaser 
refuses  to  take  and  pay  for  goods  bought, 
that  the  seller  "may  sell  the  property,  acting 
for  this  purpose  as  agent  for  the  vendee,  and 


recover  the  difference  between  the  contract 
price  and  the  price  on  resale."  Did  the 
defendants,  In  view  of  their  contract  with 
the  plaintiff,  so  comport  themselves  as  to 
render  applicable  this  provision  of  the  Code 
and  authorize  plaintiff,  on  notice  to  them, 
to  sell  the  bags  without  printing  thereon,  and 
recover  the  difference  between  the  price  the 
bags  sold  for  and  the  price  the  defendants 
agreed  to  pay  for  the  bags  with  the  print- 
ing thereon?  Were  the  defendants  under  a 
duty,  by  the  terms  of  the  contract,  to  give 
direction  as  to  what  they  wished  printed 
on  the  fertilizer  bags?  Did  the  defendants 
breach  the  contract?  Was  the  contract  en- 
tire or  severable?  If  the  contract  was  entire 
the  whole  contract  stands  or  falls  together, 
and  a  failure  to  perform  any  of  it|i  terms  Is 
a  breach  of  the  whole.  In  Henderson  Eleva- 
tor Co.  V.  North  Georgia  Milling  Co.,  126 
Ga.  279,  65  S.  E.  50,  It  was  held: 

"Whether  a  contract  be  entire  or  severable 
depends  on  the  intention  of  the  contracting  pai^ 
ties.  A  contract  for  the  sale  of  20,000  bushels 
No.  2  white  corn,  bulk,  at  59^  cents  per  bushel, 
10,000  bushels  to  be  shipped  in  February  and 
10,000  bushels  in  March,  is  to  be  construed  as 
an  entire  contract." 

See,  also.  Central  Ga.  Brick  Co.  y.  Caro- 
lina Portland  Cement  Co.,  136  Gsl.  693,  71 
S.  E.  1048,  and  cases  there  cited;  Georgia 
Creosoting  Co.  y.  Mcintosh  Land  &  Timber 

Co.,  23  Ga.  App. ,  99  S.  E.  166. 

\  We  think  the  present  contract  was  an  en- 
tire one.  The  defendants  contend  that  to 
entitle  the  plaintiff  to  recover,  the  plaintiff 
should  have  each  month  tendered  3,000  bags 
to  them  without  any  printing  thereon.  In 
other  words,  the  defendants  contend  that 
the  plaintiff  should  have  tried  them  out  each 
month  during  the  period  of  delivery,  by  ten- 
dering to  them  3,000  bags  with  ho  printing, 
and  see  if  they  would  take  the  bags  tender- 
ed.   We  do  not  think  so. 

The  defendants  further  contend  that  the 
plaintiff  should  have  waited  until  the  last 
month  of  the  period  of  delivery,  despite  their 
notice  that  so  far  as  they  were  concerned 
the  contract  was  canceled,  to  see  if  the  de- 
fendants would  not  give  direction  as  to 
printing  or  mayhaps  accept  the  bags  without 
printing.  We  cannot  agree  to  this  proposi- 
tion. It  cannot  be  said  that  in  view  of  the 
allegations  of  the  petition  the  plaintiff  could 
possibly  have  put  the  printing  on  the  bags 
required  by  the  contract,  except  upon  direc- 
tion of  the  defendants.  When  was  this  di- 
rection to  be  given?  A  proper  construction 
of  the  contract  leads  to  but  one  answer. 
Certainly,  before  the  delivery  as  provided  by 
the  contract  of  the  first  shipment  of  the 
bags  bought.  The  defendants  can  blame  no 
one  but  themselves  for  a  failure  of  the  plain- 
tiff to  place  the  printing  on  the  bags  contem^ 
plated  by  the  contract  They  have  nothing 
to  gain  by  their  conduct  in  this  rei^tect. 
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When  the  defendants  failed  and  refused  to 
give  Instruction  as  to  printing,  after  being 
called  upon  in  December,  1914,  and  January, 
1915,  so  to  do,  what  more  notice  under  sec- 
tion 4131  of  the  Civil  Code,  supra,  was  re- 
quired than  is  alleged  was  given?  This 
section  of  the  Code,  as  construed  by  the 
Supreme  Court,  requires  that  notice  of  an 
intention  to  sell  at  the  venders  risk  must  be 
given  by  the  vendor.  For  the  purpose  of 
showing  such  notice,  the  allegations  of  the 
petition  (which  must  be  taken  as  true)  as 
to  notice  are  as  follows: 


««i 


'In  December,  1914,  and  January,  1915,  plain- 
tiff duly  notified  the  defendants  that  it  was 
ready  to  begin  shipment  of  their  order,  and  re- 
quested specifications  and  shipping  InstructionB, 
and  the  plaintiff  thereupon,  on  January  29, 
1916,  telegraphed  the  defendants  as  follows: 
'Your  failure  to  give  specifications  and  ship- 
ping Instructions  on  your  contract  for  bags 
forces  us  to  dispose  of  the  raw  material  cover- 
ing same  in  the  New  York  open  market  for  your 
account.  Unless  you  direct  immediate  sale  we 
will  sell  gradually  on  favorable  market  for  your 
account'  Thereupon  the  defendants  notified 
the  plaintiff  that  they  would  cancel  the  order, 
and  that  plaintiff  might  sell  the  bags  for  its  own 
account;  such  notification  being  contained  in 
a  letter  to  plaintiff  from  defendants,  dated  Jan- 
uary 29,  1915,  which,  after  acknowledging  re- 
ceipt of  the  above  telegram  [quoted  in  full],  con- 
cludes as  follows:  'In  reply  beg  to  say  that 
under  your  contract  we  expected  to  give  you 
shipping  instructions  as  we  needed  the  bags,  as 
we  have  always  done,  but  inasmuch  as  you  are 
forcing  this  issue  on  us  we  will  cancel  the  or- 
der. So  you  may  sell  the  bags  for  your  account 
and  not  ours.'  The  plaintiff  notified  the  de- 
fendants that  it  would  not  do  this,  but  would 
be  compelled  to  sell  for  the  account  of  defend- 
ants, which  it  thereafter  did,  on  March  4,  1915, 
receiving  for  said  bags  the  price  of  $70  per  thou- 
sand, resulting  in  a  net  loss  to  it  from  the  con- 
tract price  with  defendants,  after  deducting 
freight,  of  $258.74,  as  shown  by  statement  sub- 
mitted to  defendants,  as  follows,"  eto. 

We  think  the  notice  given  met  the  require- 
ments of  the  statute.  See  Davis  Sulphur  Ore 
Co.  V.  Atlanta  Guano  Co.,  109  Ga.  607,  84  S. 
E.  1011. 

The  defendants  say  that,  despite  such 
notice  and  alleged  breach,  the  plaintiff  might 
have  sued  on  January  29th,  for  damages,  by 
making  a  case  which  entitled  It  to  damages 
and  by  setting  up  sufficient  facts  to  show 


what  damages  it  had  sustained  up  to  that 
time.  To,  sustain  this  position  the  defendants 
cite  American  Manufacturing  Co.  v.  Cham- 
pion Manufacturing  Co.,  13  Ga.  App.  551, 
79  S.  B.  485 ;  Southern  Flour  &  Grain  Co.  v. 
St.  Louis  Grain  Co.,  11  Ga.  App.  401,  75  S. 
E.  439;  Ford  v.  Lawson,  133  Ga.  238,  05  S. 
E.  444  (5);  and  Smith  v.  Ga.  Loan,  Savings  & 
Banking  Co.,  113  Ga.  975,  39  S.  E.  410.  The 
plaintiff  contends  that  the  principle  involved 
in  the  maxim  that  the  law  will  allow  no 
one  to  take  advantage  of  his  own  wrong  is 
more  binding  than  the  requirement  that  the 
completion  of  the  contract  be  alleged.  We 
agree  with  the  defendants  that  it  is  gener- 
ally essential  to  allege  and  to  prove  that  the- 
contract  has  been  complied  with  and  fully 
performed;  but,  if  it  is  alleged  and  proved 
that  a  failure  to  complete  and  fully  t)erform 
the  contract  was  due  to  the  fault  of  the 
defendants,  how  useless  it  would  be  to  re- 
quire the  plaintiff  to  hold  the  bags  until  the 
last  day,  awaiting  the  instruction  from  the 
defendants  as  to  'printing  usual.**  The  peti- 
tion alleges  that — 

"By  the  terms,  *printSng  usual,*  contained 
in  said  contract,  was  meant  that  the  printing 
upon  said  bags  should  be  of  the  usual  type  and 
character;  but  the  defendants  were  to  notify 
the  plaintiff  the  exact  words  and  figures  they 
desired  to  be  printed  upon  said  bags  in  such 
usual  type  and  style." 

We  think  that  the  refusal  of  the  defend- 
ants, upon  repeated  requests  so  to  do,  to 
give  printing  directions,  was  a  breach  of 
the  entire  contract.  See  35  Cyc.  11  (c): 
Hinckley  v.  Pittsburg  Bessemer  Steel  Co., 
121  XJ.  S.  264,  7  Sup.  Ct  875,  30  L.  Ed.  967 ; 
Byck  V.  Weiler  Co.,  3  Ga.  App.  387,  59  S.  EL 
1126;  and  cases  there  cited  upon  the  ques- 
tion of  performance  of  contract;  Stimpeon 
Scale  Co.  v.  Taylor,  4  Ga.  App.  567,  61  8. 
E.  1131  (4) ;  De  Loach  v.  Smith,  83  Ga.  665, 10 
S.  E.  436;  3  Am.  &  hJag.  E2nc.  of  Law,  903, 
904. 

The  trial  Judge  did  not  err  In  overruling 
the  general  demurrer  to  the  petition,  nor  in 
thereafter  sustaining  the  demurrer  to  that 
portion  of  paragraph  11  of  the  answer  which 
was  attacked  by  the  demurrer. 

Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 
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(83  W.  Va.  620) 

BENEDETTO  v.  DI  BACXJO  et  aL  (two  cases). 

(No8.  3579,  3580.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  25,  1919.     Rehearing  Denied 

May  21,  1919.) 

(Syllabus  by  the  Court.) 

1.  Pabtnebship  ^=»311(5)— Settlement— Dis- 

GLOeUBE  OF  INFOBMATION. 

Partners  are  reqaired  to  exercise  the  ut- 
most good  faith  toward  each  other,  and  in  mak- 
ing a  settlement  of  their  affairs  it  is  the  duty 
of  each  partner  to  fully  disclose  to  the  other 
all  the  material  information  which  he  may  have 
in  regard  to  the  partnership  business,  as  well 
as  to  refrain  from  making  any  false  representa- 
tions in  regard  thereto. 

2.  Pabtnebship  ^=»311(3)  —  Settlement  — 
oonclusiveness. 

When  members  of  a  partnership  enter  Into 
a  settlement  of  their  affairs  which  is  free  from 
fraud,  accident,  or  mistake,  the  same  will  be  up- 
held, and  will  be  treated  as  final  and  binding 
upon  the  parties  thereto. 

&  Pabtnebship  ^s>348  —  Cobbectness  of 
Settleiient— Pbesumption  and  Bubden  of 
Pboof. 

A  settl^nent  of  the  affairs  of  a  partnership 
entered  into  between  the  parties,  by  which  their 
respective  interests  are  fully  determined  and 
fixed,  is  presumptively  correct,  and  a  party 
thereto  who  would  overthrow  the  same  has  the 
burden  of  showing  that  it  was  brought  about 
by  fraud,  accident,  or  mistake. 

4.  Pabtnebship  ^=s»348— Reopening  Settle- 
ifSNT— Accident,  Mistake,  ob  Fbaud. 

A  member  of  a  partnership  seeking  to  re* 
open  a  settlement  of  the  affairs  thereof,  upon 
the  ground  of  accident,  mistake,  or  fraud  there- 
in, must  allege  and  prove  the  particular  facts 
wherein  such  acKddent,  mistake,  or  fraud  exists, 
failing  in  which  his  bill  will  "be  dismissed. 

6.  Pabtnebship  ^=934S— Reopening  Stats- 
ment— Testimony. 

The  testimony  of  one  of  the  partners  to 
such  a  settlement,  given  several  years  after  the 
same  was  made,  that  certain  of  the  items  there- 
in charged  against  him  are  not  proper  charges, 
will  not  be  suflScient  to  overthrow  such  a  set- 
tlement, where  it  appears  that  at  the  time  such 
charges  were  made,  and  at  the  time  of  entering 
into  the  settlement,  he  was  fully  cognizant 
thereof,  was  advised  what  they  were  for,  and 
with  such  full  information  as  to  their  nature, 
the  reason  therefor,  and  the  amount  thereof, 
approved  the  same.  Such  conduct  on  his 
part  at  the  time  the  charges  were  made,  and 
at  the  time  he  entered  into  the  settlement,  will 
overcome  his  evidence  thereafter  given  when 
a  dispute  has  arisen  as  to  the  correctness  of  the 
settlement 

6.  Pabtnebship  ^=»95— Sale  bt  One  Pabt- 
neb— Validitt  of  Settlement. 

The  sale  by  one  partner  of  his  interest  to 
his  copartner,  the  consideration  for  which  sale 
is  determined  by  the  condition  of  the  partner- 


ship, as  ascertained  from  a  settlement  of  its 
affairs  made  between  the  parties,  will  not  be 
set  aside,  unless  it  appears  that  such  settle- 
ment was  the  result  of  fraud,  accident,  or  mis- 
take. 

7.  Pabtnebship  ^=3»9&— Sale  of  Intebesi^ 
Fbaud— Recovebt. 

Where  one  partner  agrees  to  relinquish  his 
interest  in  a  firm  to  his  copartners  in  consid- 
eration that  they  assume  the  debts  of  the  con- 
cern and  take  over  its  assets  and  pay  him  his 
share  of  the  earnings  up  to  that  time,  and  by 
the  false  representations  of  his  copartners  he 
is  led  to  believe  that  there  have  been  no  earn- 
ings, and  transfers  his  interest  relying  upon 
such  representations,  upon  discovering  the  falsi- 
ty thereof  he  is  entitled  to  recover  in  an  apiHro- 
priate  action  from  his  copartners  what  he 
would  have  received  for  such  interest  had  they 
truthfully  represented  to  him  the  condition  of 
the  firm;  that  is,  one-third  of  its  earnings  at 
the  time  he  so  disposed  of  his  interest. 

8.  Pabtnebship  ^=»122^^— Sale  of  Intebest 
—Damages— I  ntebest. 

Where  one  who  is  a  member  of  a  firm  parts 
with  his  interest  therein  to  his  copartners  for 
an  inadequate  consideration  because  of  their 
fraudulent  representations,  and  he  recovers  the 
amount  to  which  he  was  really  entitled  under 
the  arrangement  by  which  he  relinquishes  his 
interest,  he  will  be  allowed  interest  thereon  from 
the  time  it  should  have  been  paid  to  him  until 
it  is  actually  recovered.  The  measure  of  dam- 
ages in  such  case  for  the  wrongful  detention  of 
his  money  from  him  will  be  the  interest  thereon. 

9.  Pabtnebship  «s»80— Managing  Pabtneb 
— acoountino. 

It  is  one  of  the  ordinary  duties  of  the  man- 
aging partner  of  a  mercantile  firm  to  have  kept 
regular  books  of  account  showing  accurately  the 
condition  of  the  firm,  which  shall  be  open  at  all 
times  to  the  inspection  of  all  of  the  partners. 

10.  Pabtnebship  «=s»317,  328(1)  —  Account- 
ing—Refusal  TO  Pboduck  AccauNT  Books 
—Basis  of  Settlement. 

The  jnanaging  partner  of  a  firm  cannot  de- 
feat the  right  of  his  copartners  to  an  account- 
ing because  of  the  failure  of  his  books  to  ac- 
curately disclose  the  rights  of  the  respective 
partnersL  The  court,  in  such  case,  will  resort 
to  the  best  evidence  obtainable,  and,  if  there- 
from a  reasonable  basis  can  be  established  for 
a  settiement,  it  will  be  adopted  and  a  settiement 
made  in  accordance  therewith,  resolving  all 
matters  of  doubt  against  the  partner  whose  fail- 
ure to  perform  his  duty  makes  necessary  the 
resort  to  such  basis  of  settiement. 

11.  Attachment  ^s»196— Sale— Redemption. 

In  decreeing  a  sale  of  real  estate  to  satisfy 
the  lien  of  an  attachment  thereon,  the  debtor 
should  be  given  a  reasonable  time  within  which 
to  redeem  by  paying  the  amount  decreed  against 
him. 

12.  Costs  ^=»288(2)— Appeal  — Failubb  to 
Ask  fob  Time  to  Redeem. 

Where,  however,  a  decree  is  entered  without 
giving  such  time  to  redeem,  and  the  debtor  in 
the  court  below  did  not  ask  that  he  be  allowed 
such  time,  and  it  fairly  appears  that  if  it  had 


^s»For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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been  aaked  it  would  have  been  allowed  him,  the 
decree  will  be  corrected  in  this  court  wiUiout 
costs  to  the  appc^nt 

Appeal  from  Circuit  Ck>urt,  Tucker  County. 

Separate  suits  by  R.  D.  Benedetto  against 
Yenanzio  Di  Bacco  and  others,  and  same 
plaintiff  against  Salvatore  Di  Bacco  and 
others.  Decrees  for  plaintiff,  and  defend- 
ants appeal.  Decree  in  first  suit  modified 
and  affirmed,  and  decree  in  latter  suit  re- 
versed and  bill  dismissed. 

A.  Jay  Valentine,  of  Parsons,  A.  R.  Stal- 
Ungs,  of  Elkins,  D.  E.  Cuppett,  of  Thomas, 
and  Conley  &  Johnson,  of  Charleston,  for 
appellants. 

Samuel  T.  Spears  and  C.  O.  Strieby,  both 
of  EUdns,  and  J.  Wm.  Harman,  of  Parsons, 
for  appellee. 

.RITZ,  J.  These  cases  involve  the  set- 
tlement of  two  alleged  partnerships.  The 
same  parties  were  interested  in  each  of 
the  businesses  involved,  and  ti.j  cases  were 
heard  together  in  the  court  below.  The  ques- 
tions arising  are  somewhat  related,  and  the 
testimony  tn  many  instances  is  applicable  to 
both  cases,  for  which  reason  we  will  con- 
sider them  together. 

We  are  met  at  the  threshold  with  a  mo- 
tion to  dismiss  these  appeals  for  failure  to 
print  the  record  as  required  by  law,  and  it 
is  also  suggested  that  the  brief  for  appel- 
lants does  not  comply  with  our  rules,  in  that) 
It  does  not  contain  a  summary  or  digest  of 
the  evidence  in  narrative  form,  for  which 
reason  it  is  suggested  we  should  not  con- 
sider the  assignments  of  error  made  by  ap- 
pellants. The  records  are  voluminous,  con- 
sisting of  many  hundred  pages  of  oral  tes- 
timony and  more  than  a  thousand  documents 
introduced  in  evidence.  Only  the  pleadings. 
and  a  small  part  of  the  oral  testimony  have 
been  printed.  The  documents  offered  consist 
of  contracts,  settlements,  canceled  checks, 
vouchers,  newspaper  articles,  books  of  ac- 
count, and  sundry  other  papers.  These  docu- 
ments, together  with  the  oral  evidence,  after 
being  thoroughly  scrambled,  were  packed  In 
a  box  and  shipped  to  this  court  with  the 
request  that  they  be  considered  and  examined 
upon  the  hearing,  in  addition  to  that  part 
of  the  record  which  has  been  printed.  It 
might  be  said  further  that  so  much  of  the 
record  as  has  been  printed  Is  not  arranged 
in  any  logical  order,  nor  is  it  furnished  with 
an  index,  as  required  by  the  statute.  Not 
only  does  the  record  come  to  us  in  this  un- 
satisfactory way,  but  counsel  for  the  appel- 
lants have  not  given  in  their  brief  a  state- 
ment of  the  evidence  in  narrative  form  as 
required  by  our  rules.  The  purpose  of  our 
rule  requiring  briefs  of  counsel  for  the  ap- 
pellant to  contain  a  synopsis  or  digest  of  the 
evidence  was,  not  so  much  to  relieve  this 


court  of  labor,  as  It  was  to  have  such  work 
done  by  those  thoroughly  familiar  with  the 
case.  It  will  be  appreciated  that  a  lawyer, 
who  has  grown  up  with  a  case  and  under- 
stands it  in  all  its  phases,  can  with  very 
much  less  labor,  and  with  very  much  less- 
llabllity  to  error,  make  a  digest  of  the  evi- 
dence, than  a  judge  who  has  never  heard 
of  the  case  before,  and  it  was  to  overcome 
in  as  large  a  measure  as  possible  the  prob- 
ability that  error  might  creep  into  the  de- 
termination of  important  questions  like  this,, 
because  of  the  unfamiliarity  of  judges  with 
the  record,  and  the  difficulty  of  becoming  sa 
familiar  with  them  that  items  of  evidence 
of  more  or  less  importance  might  not  be  over- 
looked, or  imdue  importance  given  to  other 
items  of  little  consequence. 

We  have  considered  what  would  be  the 
proper  course  to  pursue  in  a  case  where  the 
record  comes  to  us  in  such  imsatlsfactory 
condition  as  the  records  in  these  cases.  It 
occurred  to  us  that  It  might  be  well  to  sel^ 
aside  the  orders  of  submission  and  require 
the  unprlnted  portions  of  the  record  to  be 
printed,  and  require  counsel  to  argue  them 
in  accordance  with  the  rule ;  but  such,  action 
would  result  in  further  delay  in  the  hearing 
of  the  causes,  which  might  be  the  thing  d&- 
sired  by  the  appellants  next  to  a  favorable 
decision.  It  has  occurred  to  us  that  perhaps 
the  proper  course  to  pursue  would  be  to 
simply  treat  the  failure  of  counsel  to  file  a 
digest  of  the  evidence  with  the  brief  as  a 
confession  that  the  evidence  offered  fully 
sustained  the  contentions  of  his  adversal*y, 
and  to  consider  the  case  no  further  than  to 
determine  whether  or  not  the  pleadings  and 
contentions  of  his  adversary  justify  the  de- 
cree entered.  This  might  result  in  injustice 
in  some  cases;  but,  if  it  does,  it  will  be  the 
fault  of  counsel  engaged  for  the  particular 
purpose  of  protecting  the  interest  of  liti- 
gants. We  have  determined,  however,  not  to 
pursue  that  course  in  these  cases  for  two 
reasons;  one  being  that  coimsel  for  the  ap- 
pellants rely  upon  the  evidence  to  support 
their  contentions,  and  ask  the  court  in  the 
investigation  of  the  cases  to  consider  all  of 
the  various  documents  and  the  oral  evidence 
of  all  the  witnesses  Introduced  whether 
printed  or  not  This  reason  is  not  so  persua- 
sive, however,  as  the  other,  and  that  is, 
that  coimsel  appearing  in  this  court  have 
become  so  habituated  to  disregard  the  rules 
of  practice  that  to  some  extent  they  have 
fallen  into  disuse.  We  have  thought,  there- 
fore, that  it  might  not  be  entirely  right  to 
visit  upon  the  litigants  in  these  cases  the 
result  above  Indicated,  but  sound  this  warn- 
ing with  the  hope  that  In  the  future  counsel 
generally  will  exercise  care  to  observe  the 
rules  made  for  the  orderly  conduct  of  the 
business  of  this  court,  and  thus  obviate  any 
unpleasant  results  which  must  naturally 
flow   from   their   continued   disregard.    We 
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have  therefore  determined  In  this  Instance 
to  overrule  the  motions  to  dismiss  and  to 
hear  the  cases  upon  the  entire  record  as  It 
is  presented  to  us. 

The  parties  to  these  suits  are  Italians. 
The  plaintiff  Benedetto  married  a  sister  of 
the  two  defendants  Venanzio  Di  Bacco  and 
Salvatore  Dl  Bacco.  Benedetto  Is  somewhat 
older  than  his  brothers-in-law,  and  came  to 
this  country  prior  to  their  Immigration.  In 
1904  he  was  established  In  a  small  mercantile 
business  In  the  town  of  Thomas.  His  broth- 
ers-in-law had  been  In  this  country  for  some 
Uttle  time,  and  had  accumulated  from  their 
earnings  a  small  amoimt  of  money.  It  does 
not  appear  that  this  mercantile  business  was 
particularly  profitable.  During  this  year  of 
1904  Benedetto  admitted  his  two  brothers- 
in-law  as  partners  in  the  business.  It  was 
ascertained  that  a  one-third  interest  was 
worth  the  sum  of  $1,420.  It  appears  that 
Salvatore  Dl  Bacco  did  not  have  this  amount, 
but  he  did  pay  to  Benedetto  what  funds  he 
l^d,  amounting  to  $700,  and  gave  Benedetto 
an  obligation  for  the  balance,  $720.  Ven- 
anzio Di  Bacco  contends  that  he  paid  the 
whole  sum  of  $1,420  for  his  Interest  in  the 
business ;  but  Benedetto  claims  that  he  only 
paid  $900,  and  has  never  paid  the  other  $520. 
Whatever  may  be  the  fact  In  regard  to  this, 
it  clearly  appears  that  he  was  always  treat- 
ed as  a  full  partner,  and  It  does  not  appear 
that  Benedetto  ever  demanded,  or  ever  con- 
sidered Venanzio  his  debtor  for  the  othen 
$520.  He  never  claimed  it  against  him  in 
any  settlement  until  after  their  relations  be- 
came strained  and  these  suits  were  brought 
After  the  business  had  been  conducted  for 
about  a  year  under  this  arrangement,  it  was 
ascertained  that  it  had  lost  a  small  amount 
of  money,  and  the  parties  determined  that  if 
their  stock  could  be  Increased  conditions 
would  be  Improved.  Benedetto's  contention 
is  that  the  firm  had  neither  funds  nor  credit 
with  which  to  make  such  an  addition  to  the 
stock,  and  that  he  and  one  of  the  defendants 
went  to  New  York  and  bought  such  addi- 
tional stock  as  was  desired;  he  paying  for 
the  same.  He  contends  that  upon  his  re- 
turn the  amounts  that  he  thus  paid  out  were 
ascertained,  and  that  each  of  the  defendants 
gave  him  a  note  for  one-third  of  this  amount, 
being  $1,803,  and  that  Salvatore  also  gave 
him  a  note  for  the  sum  of  $724.50,  the  bal- 
ance which  he  owed  him  on  the  original 
purchase  of  a  one-third  Interest  In  the  busi- 
ness. These  notes,  it  is  admitted,  were 
subsequently  paid.  The  defendants  contend 
that  they  were  given  to  Benedetto  for  the 
purchase  of  his  one-third  Interest  In  the  busi- 
ness, and  that  after  this  transaction  which 
was  had  In  1905  Benedetto  no  longer  had 
any  connection  whatever  with  this  mercan- 
tile business.  The  evidence  in  regard  to  this 
Is  sharply  conflicting,  and  we  will  dispose 
of  it  later  on  in  this  opinion. 


In  the  year  1906,  while  the  mercantile 
business  above  referred  to  was  being  car- 
ried on,  as  the  plaintiff  contends  by  all 
three  of  them  as  partners,  and  as  defendants 
contend,  by  the  two  Dl  Baceos  as  partners, 
the  parties  determined  to  enter  into  the 
liquor  business.  With  this  view  they  pur- 
chased a  saloon  already  established  in  the 
town  of  Thomas.  Twenty-four  or  twenty- 
five  hundred  dollars  was  required  for  the 
purchase,  and  this  money  was  advanced  by 
Benedetto  with  the  imderstanding  that  it 
would  be  repaid  to  hlra  out  of  the  first  prof- 
Its  made  In  the  business,  and  before  any 
distribution  thereof  among  the  partners. 
Benedetto  contends  that  Salvatore  Dl  Bacco 
was  not  Interested  In  this  saloon  business^ 
and  that  the  partnership  therein  was  be- 
tween him  and  Venanzio  Di  Bacco  alone, 
Venanzio  being  entitled  to  one  half  of  the 
profits  arising  therefrom,  and  he  being  en- 
titled to  the  other  half  thereof,  while  the 
defendants  contend  that  all  three  of  the 
parties  were  partners  in  this  business,  each 
being  entitled  to  a  one-third  thereof.  It 
does  not  appear  that  Benedetto  ever  made 
this  contention  imtil  Just  before  the  bring- 
ing of  these  suits.  During  all  of  the  time 
that  t)txl8  business  was  being  conducted,  he 
fully  recognized  both  of  the  Di  Baceos  as 
partners,  and  in  all  divisions  of  profits  they 
were  each  recognized  as  entitled  to  one-third 
thereof.  We  think  it  is  established  with- 
out material  contradiction  that  Benedetto's 
contention  in  this  regard  is  an  afterthought, 
and  Is  supported  by  no  evidence  exc^t  some 
admissions  which  were  made  by  the  Dl  Bac- 
eos in  an  effort  to  get  a  settlement,  without 
litigation,  of  their  affairs  with  Benedetto. 

It  is  shown  without  dispute  that  during: 
the  first  year  the  saloon  business  ran  Bene- 
detto was  fully  repaid  the  money  which  he 
advanced  for  the  purchase  of  the  business. 
It  sufiadently  appears  that  during  the  time 
this  business  was  being  conducted  Benedetto 
withdrew  from  it  considerable  sums,  not  only 
in  money,  but  In  goods  furnished  at  his  la- 
stance  to  other  parties  and  charged  to  him. 
He  was  erecting  a  building  of  considerable 
proportions  which  it  is  stated  cost  some 
forty-odd  thousand  dollars,  and  during  this 
time  there  was  furnished  to  him  from  the 
saloon  business,  as  contended  by  the  Di 
Baceos,  all  the  business  would  stand.  Ao- 
cordlng  to  their  contention,  they  even  went 
to  the  extent  of  postponing  payment  of 
some  of  their  obligations  In  order  to  meet 
the  demands  of  Benedetto  for  money.  It 
seems  that  about  the  time  Benedetto  com- 
pleted his  building  he  became  weakened 
financially,  and  as  he  contends  his  health 
also  became  somewhat  Impaired.  At  any 
rate,  he  returned  to  Italy,  the  Di  Baccoa 
claim  for  the  purpose  of  seeing  if  he  could 
raise  some  money  to  meet  his  pressing  ob- 
ligations.   It  appears,  in  addition  to  being 
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interested  in  these  businesses,  he  was  also 
engaged  in  the  business  of  private  banker 
and  broker,  his  patrons  being  his  fellow 
countrymen,  and  that  considerable  unrest 
was  caused  among  his  patrons  on  account 
of  Benedetto's  Inability  to  promptly  return 
deposits  made  with  him.  While  he  was  gone 
to  Italy,  his  brothers-in-law,  the  defendants, 
claim  that  they  continued  to  advance  con- 
siderable sums  of  money  on  his  behalf.  They 
say  that  he  asked  them  before  leaving  to  do 
the  best  they  could  to  take  care  of  his  af- 
fairs In  his  absence,  and  he  does  not  con- 
trovert this,  nor  does  he  deny  that  large 
sums  of  money  were  paid  out  of  the  saloon 
business  to  protect  his  property  interests 
while  he  was  absent.  When  he  returned 
from  Italy  after  an  absence  of  some  three 
months,  he  was  met  at  Cumberland  by  one 
of  the  defendants.  In  answer  to  Benedetto's 
inquiry,  he  was  informed  that  his  affairs 
were  getting  In  better  shape,  but  that  it 
would  still  require  money  to -tide  him  over. 
He  stated  that  he  had  been  unable  to  ise- 
cure  any  money  In  Italy,  and  asked  if  it 
would  be  possible  to  secure  any  in  Cumber* 
land  from  the  breweries  with  which  the 
saloon  had  been  doing  business.  This  mat- 
ter was  taken  up  and  arrangements  made  to 
borrow  $3,000  from  two  breweries  in  Cum- 
berland on  Benedetto's  note  indorsed  by  the 
Di  Baccos.  This  money  was  turned  over  to 
Benedetto  and  used  to  relieve  the  pressure 
against  him.  It  was  subsequently  paid  off 
out  of  the  saloon  business  and  charged  to 
Benedetto. 

In  the  year  1910  a  settlement  was  had 
of  the  saloon  business  with  a  view  of  de> 
termining  how  each  of  the  parties  stood.  It 
was  found  in  this  settlement  that  Benedetto 
had  withdrawn  from  the  business  more  than 
$11,000,  and  had  paid  out  on  its  account, 
oat  of  his  personal  foods,  some  $500  or  $600, 
leaving  him  indebted  to  the  business  in  the 
sum  of  about  $10,500.  It  was  then  determin- 
ed in  this  settlement  that  he  was  indebted 
to  each  of  the  Di  Baccos  to  the  extent  of 
one-third  of  this  amount,  and  the  Di  Baccos 
claim  that  he  then  and  there  agreed,  in  con- 
sideration of  this  indebtedness  being  can- 
celed, to  withdraw  from  the  saloon  business 
and  turn  it  over  to  them,  he  being  relieved 
of  any  further  liability,  and  surrendering  any 
prospective  profits.  This  is  strenuously  de- 
nied by  Benedetto.  Subsequently,  however, 
in  the  year  1913,  after  Benedetto  had  been 
advanced  $4,000  or  $6,000  more  by  the  Di 
Baccos,  he  executed  a  paper  reciting  that  he 
was  no  longer  Interested  in  the  saloon  busi- 
ness; that,  in  consideration  of  $11,000  which 
he  owed  the  Di  Bacco  brothers,  he  relinquish- 
ed to  them  his  interest  in  the  saloon,  and 
would  also  be  without  responsibility  for  its 
debts  after  that  time.  The  Di  Baccos  con- 
tend that  this  paper  was  simply  the  ex- 
pression in  writing  of  the  agreement  iiad 


between  the  parties  in  1910.  Benedetto,  how- 
ever, insists  that  this  Is  not  true ; '  that  this 
paper  executed  In  1913  was  the  written  ex- 
pression of  an  agreement  had  between  the 
parties  at  that  time  by  which  he  did  agree 
to  transfer  his  interest  In  the  saloon  busi- 
ness to  the  Di  Baccos  for  the  $11,000  which 
he  had  theretofore  received  from  that  busi- 
ness, as  shown  by  the  settlement. 

It  is  not  very  material  which  contention 
is  correct,  for,  if  Benedetto's  contention  is 
true  that  he  did  transfer  his  interest  for 
the  consideration  stipulated,  then  he  has  no 
right  to  demand  a  settlement  of  the  part- 
nership, and  the  same  is  also  true  should 
the  contention  of  the  DI  Baccos  in  that  re- 
gard be  correct  But  Benedetto  claims  that 
the  settlement,  upon  the  faith  of  which  he 
made  this  sale  of  his  Interest  to  the  Di 
Baccos,  is  fraudulent;  that  he  was  deceived 
by  the  Di  Baccos  in  many  particulars;  ^.nd 
claims  that  he  had  a  right  to  set  aside  this 
transfer  <^  his  interest  because  of  this  fraud. 
He  also  relies  upon  a  paper  which  it  is  con- 
tended was  executed  by  all  of  the  parties,  in 
which  it  is  agreed  that,  in  case  there  is 
dissatisfaction  with  any  settlement  thereto- 
foi*e  had  between  them,  any  of  them  shall 
have  the  right  to  have  a  restatement,  and 
mistakes  corrected  in  accordance  with  law. 
The  Di  Baccos  very  strenuously  insist  that 
they  never  executed  this  paper,  that  it  is  a 
forgery ;  while  Benedetto  insists  that  it  was 
executed,  and  that  because  of  it  he  has  a 
right  to  go  behind  this  purported  sale  miade 
by  him  upon  the  basis  of  a  settlement  which 
he  says  is  fraudulent  'A  mass  of  evidence 
is  taken,  both  to  support  as  well  as  to  over- 
throw this  questioned  document  According 
to  our  view,  it  is  not  very  material  whether 
it  was  ever  executed  or  not.  Assuming  that 
it  was  executed,  it  only  gave  Benedetto  a 
right  to  have  the  settlements  opened  in  case 
there  was  error  in  them,  and  to  have  them 
stated  according  to  law.  This  was  his  right 
in  any  event  If  the  Di  Baccos  made  a  set- 
tlement with  him  based  upon  false  and 
fraudulent  representations  upon  their  part, 
and  on  the  strength  of  such  settlement  pro- 
cured him  to  sell  his  Interest  in  the  busi- 
ness to  them,  he  would  be  entitled  to  have 
that  sale  set  aside  and  the  accounts  re- 
stated, whether  or  not  this  paper  is  gen- 
uine, and  if  it  is  genuine  his  rights  would 
be  no  different;  so  that  we  think  all  of  the 
testimony  offered  directed  to  establishing  th$ 
genuineness  of  this  paper,  as  well  as  that 
offered  to  prove  that  It  is  fictitious,  is  not 
at  all  material  in  the  determination  of  the 
controversy  here.  That  there  was  a  settle- 
ment made  of  the  affairs  of  this  saloon  in 
1910  is  beyond  dispute,  and  that  Benedetto 
transferred  his  interest  in  the  saloon  to  the 
Di  Baccos  by  the  paper  given  in  1913  is 
likewise  not  denied.  Whether  or  not  this 
paper  was  but  the  expression  of  a  contract 
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had  in  1910,  or  whether  it  was  the  expression 
of  a  contract  made  at  that  time,  is  entirely 
immaterial,  if  it  was  procured  without  any 
fraud  on  the  part  of  the  Di  Baccos. 

[1-4]  If  Benedetto,  with  full  knowledge 
of  the  condition  of  the  business,  without  any 
concealment  on  the  part  of  the  Di  Baccos  as 
to  the  true  nature  of  affairs,  executed  this 
paper  in  evidence  of  a  contract  of  sale  which 
was  then  made  to  the  parties,  he  cannot 
now  set  aside  that  contract  and  have  the 
partnership  affairs  reopened  and  restated. 
It  is  very  well  established  that  a  settlement 
made  by  partners  of  their  accounts  will  be 
conclusive  between  them,  unless  the  one  seek- 
ing to  avoid  the  effect  of  such  settlement 
shows  that  it  was  procured  by  fraud,  or  is 
the  result  of  mistake  or  accident,  and  the 
burden  of  showing  the  grounds  for  setting 
aside  the  settlement  is  upon  the  one  who 
attacks  it.  Mahnke  v.  Neale,  23  W.  Va.  57 ; 
Calwell  V.  Caperton,  27  W.  Va.  397;  Holt 
V.  Holt,  46  W.  Va.  397,  35  S.  B.  19;  Batson 
V.  Pindley,  52  W.  Va.  343,  43  S.  B.  142. 
From  these  authorities  it  appears  that  the 
one  attacking  such  a  settlement  must  point 
out  clearly  wherein  it  is  in  error.  It  does 
not  suffice  for  him  to  say  that  fraud  and 
misrepresentation  were  practiced  upon  him, 
or  that  there  are  mistakes  in  the  settlement, 
but  he  must  point  out  the  particular  items 
in  the  settlement  which  are  wrong,  and,  if 
he  claims  that  he  was  fraudulently  induced 
to  enter  into  it,  he  must  point  out  and  al- 
lege the  practices  that  were  indulged  in 
which  he  claims  were  fraudulent,  and  the 
effect  thereof.  Counsel  for  the  plaintiff  rec- 
ognize this  to  be  the  law,  and  they  attempt 
to  overcome  the  presumption  in  favor  of  the 
correctness  of  this  settlement.  Benedetto 
says  that  there  are  a  number  of  items  in  the 
settlement  made  in  1910  charged  to  him  up- 
on the  statement  of  Venanzio  Di  Bacco,  who 
was  the  managing  partner  of  the  saloon  busi- 
ness, that  were  incorrect  charges,  while  the 
Di  Baccos  are  as  positive  that  every  item 
therein  charged  is  a  correct  and  proper 
charge  against  him.  Benedetto  attempts  to 
show  by  his  own  testimony  that  some  of 
these  charges  are  incorrect.  He  makes  up 
a  statement  and  files  it  containing  the  items 
which  he  claims  are  improper  charges,  and 
he  swears  that  they  were  improperly  charged 
to  him  upon  books  of  the  company.  Some  of 
these  items  are  for  cash  which  was  sup- 
plied to  him ;  some  of  them  are  for  debts  of 
his  that  were  paid  by  the  saloon;  some  of 
them  are  for  merchandise  furnished  from 
the  saloon  upon  Benedetto's  orders.  In  ad- 
dition to  his  own  evidence,  he  produced  sev- 
eral witnesses  to  whom  it  is  claimed  money 
and  merchandise  were  furnished  upon  Bene- 
detto's orders,  some  of  whom  state  that  they 
have  no  recollection  of  getting  any  such 
articles  of  merchandise  for  which  Benedetto 
was   responsible,   and  some  of  them    state 


f  that  to  the  best  of  their  recollection  all  they 
ever  got  from  the  saloon  was  paid  for  by 
themselves.  ' 

[6]  These  witnesses  are  testifying  after 
the  lapse  of  some  eight  or  tea  years,  and 
their  memory  as  shown  by  their  evidence  is 
very  uncertain,  and  they  are  not  at  all  def- 
inite as  to  their  transactions  and  their  re- 
lations to  the  items  charged.  However,  if 
there  was  nothing  else  in  the  case  except  the 
evidence  of  Benedetto,  and  these  witnesses 
introduced  on  his  behalf,  it  might  be  said 
that  he  had  sustained  the  burden  of  proof, 
and  that  this  would  be  enough  to  overcome 
the  settlement  deliberately  entered  into.  We 
are  not  called  upon,  however,  to  say  wheth- 
er it  would  or  not,  because  of  the  character 
of  the  evidence  introduced  on  behalf  of  the 
defendants  in  support  of  the  settlement  It 
is  shown  that  this  settlement  made  in  1910 
was  written  down  by  Benedetto  himself; 
that  the  items  were  called  off  to  him  from  a 
book  on  which  they  had  been  entered,  and 
as  each  item  was  called  off  he  entered  it 
upon  a  paper  on  which  the  settlement  was 
made,  and  he  did  not  at  that  time  question 
any  of  the  items  charged  in  the  settlement. 
Of  course,  it  is  a  little  strange  that  withia 
a  very  short  time  after  it  is  contended  these 
charges  came  into  being  Benedetto  would  ad- 
mit them  in  a  settlement  with  full  knowl- 
edge of  their  character  without  question,  if 
they  were  false  and  fraudulent  He  says 
he  did  this,  however,  simply  because  V^i- 
anzio  Di  Bacco  told  him  they  were  correct; 
but  the  items  themselves  are  of  such  charac- 
ter that  he  was  bound  to  know  whether  or 
not  they  were  correct  Many  of  them  were 
for  money  furnished  directly  to  him.  Some 
of  them  were  for  payments  alleged,  to  have 
been  made  upon  his  debts,  and  the  others 
charges  of  merchandise  furnished  at  his  in- 
stance. He  knew  whether  these  items  of 
money  had  been  paid  to  him;  he  knew 
whether  he  had  given  orders  to  the  various 
persons  whose  names  are  given  for  the  mer- 
chandise charged  against  him;  he  knew  it 
then  better  than  he  knows  it  now ;  and  he 
cannot  be  heard  to  say  that  what  he  ap- 
proved, with  full  knowledge  of  all  the  facts, 
constitutes  a  fraud  upoii  him.  In  addition 
to  this,  it  is  shown  that  these  items  were 
kept  in  the  books  of  the  concern  in  an  ac- 
count against  Benedetto;  that  they  covered 
several  pages  in  several  different  books. 

It  is  shown  that  from  time  to  time,  as 
the  charges  were  made,  Benedetto's  attention 
was  called  to  them,  and  he  went  over  them, 
and  that  he  in  his  own  handwriting  approv- 
ed each  separate  page  of  the  book  upon 
which  the  charges  are  made.  He  admits 
that  he  did  this.  These  facts,  taken  to- 
gether with  the  positive  testimony  of  Ven- 
anzio Di  Bacco  that  every  one  of  these  items 
charged  against  Benedetto  are  correct,  fully 
establishes  the  fact  that  Benedetto  received 
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the  eleven  thousand  and  odd  dollars  which  f 
the  books  show  he  did.  He  contends  farther 
that  there  was  frand  in  the  transaction  by 
which  he  parted  with  his  interest  in  this 
business  to  the  Di  Baccos,  because  he  says 
Venanzio  represented  to  him  from  time  to 
time  that  there  were  no  profits  in  the  sa- 
loon business ;  that  it  was  earning  nothing; 
and  made  him  believe  when  he  sold  out  his 
interest  that  it  was  something  of  no  par- 
ticular value.  This  stat^nent  Is  denied  by 
Venanzio  Di  Bacco,  but  this  denial  might  not 
be  so  forcible  were  it  not  for  the  fact  that 
Benedetto  had  received  over  $11,000  from 
this  business  himself,  and  the  parties  at  the 
time  the  settlement  was  made,  as  is  shown 
by  the  settlement  itself,  treated  this  amount 
that  Baiedetto  received  as  profits  of  the 
business  up  to  that  time.  The  Di  Baccos 
claim  that  Benedetto  withdrew  from  the 
business  everything  that  was  made  in  it, 
and  they  still  contend  that  to  be  the  case; 
and  in  view  of  the  fact,  admitted  by  Bene- 
detto, that  he  got  $11,000  out  of  this  busi- 
ness, how  can  he  he  heard  to  say  that  he 
was  defrauded  by  a  statement  that  the  busi- 
ness had  made  no  profits?  But  he  insists 
that,  while  he  may  have  gotten  $11,000  for 
his  interest  in  the  business,  this  was  not 
nearly  as  much  as  it  was  worth.  We  do 
not  think  this  omtention  is  very  tenable. 
The  learned  judge  of  the  trial  court  held 
that  an  account  should  be  restated  between 
the  parties  as  to  this  saloon  business,  and 
after  a  careful  review  of  all  the  evidence 
submitted  to  him  he  found  that  Benedetto's 
•hare  of  such  profits  was  $10,410,  and  de- 
creed against  the  Di  Baccos  that  amount 
In  entering  this  decree  the  profits  of  the  busi- 
ness were  ascertained  to  be  $31,290.  This 
decree  leaves  out  of  consideration,  however, 
the  fact  that  Benedetto  admits  that  he  re- 
ceived out  of  the  business  more  than  the 
sum  which  was  decreed  in  his  favor.  If 
the  court  below  was  correct  in  saying  that 
this  sale  to  the  Di  Baccos  should  be  set 
aside  and  the  account  restated,  according  to 
the  evidence  in  this  case  Benedetto  owed 
eaA  of  the  Di  Baccos  a  small  balance  on  ac- 
count of  what  he  withdrew  from  the  firm, 
instead  of  the  Di  Baccos  being  indebted  to 
him.  We  call  attention  to  the  court's  find- 
ing of  $10,410  as  Benedetto's  one-third  of 
the  profits  more  particularly  for  the  pur- 
pose of  showing  that  the  settlement  made  by 
the  parties  themselves  was  substantially  in 
accord  with  the  settlement  made  by  the  cir- 
cuit court  The  fact  that  the  settlement  of 
these  parties  found  that  $11,000  was  the 
value  of  Benedetto's  interest  and  the  circuit 
court  found  that  $10,410  was  the  value  of 
such  interest  is  very  strong  evidence  in 
support  of  the  settlement  made  by  the  par- 
ties. 

[••I]  Again,  Benedetto  complains  that  Ven- 
anzio Di  Bacoo  withdrew  from  the  bucdness 


liquors  and  other  supplies  for  himself,  and 
did  not  charge  them  to  himself.  He  shows  by 
his  own  evidence,  however,  that  he  knew  aU 
about  this  at  the  time  he  made  the  settle- 
ment and  made  no  objection  in  the  world 
Qiereto  at  that  time.  The  amount  of  these 
withdrawals  is  not  shown,  but  in  view  of  the 
fact  that  Benedetto  had  full  knowledge  there- 
of at  the  time  he  made  the  settlenent  and 
did  not  complain  of  the  same  at  that  time, 
convinces  us  that  they  were  so  immaterial 
as  not  to  have  been  coosideteA  worthy  of 
note  by  the  interested  parties.  At  any  rate^ 
we  would  not  be  justified  in  setting  aside  an 
account  deliberately  made  up  by  the  parties 
with  full  knowledge  of  all  the  facts  because 
of  the  omission  of  sudi  itens,  when  th^ 
amount  is  not  shown,  and  their  effect  upon 
the  settlement  does  not  appear. 

The  general  mercantile  business  in  which 
the  parties  were  eigaged  above  referred  to 
was  conducted  entirely  separate  and  apart 
from  the  saloon  business  whidi  we  have  been 
discussing.  It  aeema  that,  after  Benedetto 
and  the  two  Di  Bacoos  became  partners  in  . 
this  mercantile  business,  Salvatore  Di  Bacoo 
became  the  managing  partner  thereof.  The 
contention  of  the  two  Di  Baccos  is  that  they 
bought  out  the  Interest  of  Benedetto  in  1905, 
each  of  them  paying  to  himt  therefor  the  sum  • 
of  $1,808,  or  rather  giving  him  th^r  notes  for 
this  amount,  whidi  were  subsequently  paid. 
Benedetto,  however,  denies  this  contention. 
He  admits  they  gave  him  these  notes  but  he 
contends  that  they  were  given  to  him,  not  in 
purchase  of  his  interest  in  tliC  business,  but 
simply  to  cover  two-thirds  of  the  amount  ad- 
vanced out  of  his  own  funds  for  the  purchase 
of  stodE  for  the  partnership.  He  contends 
that  at  the  tbne  these  notes  were  given  con- 
siderable amounts  of  goods  were  purchased 
and  put  into  the  business  in  order  to  make 
it  profltaUe,  and  that  he  paid  for  these  goods, 
and  when  the  amount  was  ascertained  eacdi 
of  the  Di  Baccos  gave  him  a  note  for  one> 
third  of  the  same.  Of  course,  the  Di  Bacoos 
deny  this,  and  insist  that  the  partnership 
terminated  at  that  time.  Much  evidence  has 
been  introduced  to  establish  the  subsequent 
conduct  of  the  parties  In  regard  thereto.  For 
instance,  it  is  shown  that  the  firm  name  was 
not  changed,  but  that  after  1006  the  business 
continued  to  be  conducted  under  the  firm 
name  of  R.  D.  Benedetto  &  Oo.  This  is  a 
circumstance,  of  course,  tending  to  show  that 
there  had  been  no  change  in  the  parties  com- 
posing it  but  it  is  not  conclusive.  It  is  fur- 
ther diown  that  after -this  time  and  for  a 
number  of  years^  in  fact  up  until  1912,  the 
managing  partner,  Salvatore  Di  Bacoo,  made 
reports  to  various  mercantile  ageides  in 
which  he  stated  over  his  signature  that 
Benedetto  was  a  partner  in  the  business,  and 
gave  Benedetto's  individual  assets  as  a  basis 
for  obtaining  credit  for  the  firm.  TUs  fact, 
if  Beiedetto  was  not  a  member  of  the  firm. 


176 


99  SOUTHBA.STERN  REPORTER 


(W.Va. 


convicts  Salvatore  Di  Bacco  of  rery  gross 
fraud  in  dealing  with  bis  creditors,  and,  of 
course,  we  will  not  put  an  Interpretation  up- 
on his  acts  which  can  have  that  effect  If  we 
can  jQnd  a  more  Innocent  one  for  them.  It 
Is  further  shown  that  Benedetto  after  1905 
frequently  drew  checks  upon  the  firm's  ac- 
count and  obtained  the  money  thereon,  and 
this  with  the  full  knowledge  and  without  ob- 
jection from  Salvatore  Di  Bacco.  Tliis  is  en- 
tirely Inconsistent  with  the  statement  that 
Benedetto  was  not  interested  in  the  business. 
It  is  further  shown  that  Benedetto  frequently 
ordered  merchandise  for  the  store,  and  that 
large  amounts  of  merchandise  were  shipped 
to  Benedetto  individually,  and  were  received 
and  paid  for  by  the  store. 

These  facts,  we  think,  are  so  potent  as  to 
entirely  overcome  the  testimony  of  the  Di 
Baccos  that  Benedetto  was  not  a  partner, 
and  we  are  forced  to  the  conclusion  that  this 
partnership  was  not  dissolved  in  the  year 
1905,  or  rather  that  the  Di  Baccos  did  not 
acquire  Benedetto's  interest  at  that  time. 
We  do  gather  from  the  evidence,  however, 
that  the  partnership  business  continued  under 
the  name  of  R.  D.  Benedetto  &  Go.  until  the 
year  1913.  It  satisfactorily  ai^>ears  that  from 
the  year  1913  the  business  was  conducted 
under  the  firm  name  of  Di  Bacco  Brothers, 
with  the  full  knowledge  of  Benedetto.  Rep- 
resentations were  made  that  the  two  DI 
Baccos  were  the  sole  partners  in  the  business, 
likewise  with  his  full  knowledge.  Benedetto 
never  assumed  to  have  any  interest  in  the 
business  after  that  time;  he  never  undertook 
to  exercise  any  voice  in  its  control  or  man- 
agement, as  he  had  theretofore.  He  ceased 
to  draw  checks  upon  its  funds  as  he  had 
theretofore;  he  discontinued  to  purcSiase 
goods  for  it  In  fkct,  while  he  denies  that 
he  withdrew  from  tlie  business  then,  no  other 
deduction  can  be  drawn  from  the  record  in 
this  case  but  that  Benedetto  withdrew  from 
this  partnership  at  the  time  of  the  change 
of  the  firm  name.  This  was  the  finding  of  the 
court  below  from  the  evidence,  and  we  think 
it  is  amply  justified.  It  Is  quite  clear  from 
the  evidence,  however,  that  he  expected  to 
be  paid  his  part  of  the  firm's  earnings  at 
that  time.  We  think  the  only  conclusion  rea- 
sonably to  be  drawn  is  that  Benedetto  dis- 
posed of  his  interest  to  the  DI  Baccos  for 
one-third  of  the  profits  theretofore  accrued, 
and  that  he  did  not  receive  this  considera- 
tion. He  claims  that  this  was  because  of 
the  fraudulent  and  false  representations  of 
the  Di  Baccos  that  the  firm  had  made  no 
prc^ts;  that  he  did  not  know  the  truth  in  re- 
gard thereto  at  that  time,  and  relied  solely 
upon  iSie  r^resentations  made  to  him  by 
Salvatore  Di  Bacco.  It  does  not  appear,  and 
the  DI  Baccos  do  not  contend,  that  B^iedetto 
received  anything  for  retiring  from  the  firm 
in  1913;  but  they  do  dray  that  they  made 
any  representations  to  him  that  there  were 


no  profits  in  the  business;  in  fact,  their  con- 
tention is  that  he  was  in  no  wise  interested 
in  it.  We  think  the  court  below  very  cor- 
rectly found  the  existence  of  this  imrtnersliip 
until  that  time.  The  evidence  in  this  case 
convinces  us  that  Benedetto  never  would  have 
surrendered  his  interest  in  the  year  1913  as  he 
did  unless  he  was  deceived  in  the  manner  in 
which  he  indicates.  There  is  much  evidence 
to  support  this  conclusion.  We  will  not  un- 
dertake to  review  it  It  sufiSces  to  say  that 
the  court  below  found  the  facts  to  be  that 
the  partnership  existed  until. that  time,  and 
that  Benedetto  had  been  deceived  into  turn- 
ing it  over  to  the  Di  Baccos  without  an  ac- 
counting to  him  for  his  interest  in  It,  believ- 
ing that  he  had  no  interest  because  of  the 
fact  that  nothing  had  been  made. 

Criticism  is  made  of  the  action  of  the 
Qourt  in  fixing  the  amount  to  wliich  Benedetto 
is  entitled.  The  court  below  determined  that, 
because  of  the  false  representations  made  by 
the  Di  Baccos,  they  should  pay  him  one-third 
of  what  the  business  had  earned  up  to  the 
time  he  retired  therefrom.  Benedetto  does  not 
ask  that  that  arrangement  be  set  aside,  and 
he  does  not  ask  that  the  partnership  be  re- 
stored. He  only  asks  and  he  desires  to  have 
his  share  of  the  money  earned.  This  part- 
nership was  one  at  will.  It  might  be  dis- 
solved by  the  partners  at  any  time.  One  of 
the  parties  may  sell  his  interest  to  the  others, 
and,  if  the  transaction  is  free  from  fraud,  the 
purchase  price  agreed  upon  for  sudi  interest 
will  be  the  measure  of  his  interest  in  the 
partnership,  and  receipt  of  this  item  will  ex- 
<dude  him  from  further  participation  then^n. 
If,  however,  one  of  the  parties  Is  induced  to 
part  with  his  interest  in  the  business  upon 
representations  that  are  false,  he  is  entitled 
to  be  made  whole.  A  partner  so  making  such 
representations  will  not  be  allowed  to  profit 
by  them.  In  this  case  the  court  below  un- 
dertook to  give  effect  to  the  agreement  of 
the  parties.  That  was  that  Benedetto  would 
retire  from  the  business  by  receiving  one- 
third  of  the  profits  thereof;  the  Di  Baccos, 
of  course,  to  take  over  the  stock  of  goods  and 
to  pay  the  debts.  This  wouM  seem  to  be  en- 
tirely equitable  in  this  case.  If  the  Di  Bac- 
cos had  told  the  truth,  and  there  had  been 
no  profits  in  this  business,  then  Benedetto 
could  not  maintain  this  suit.  Having  found 
that  there  was  fraud  in  procuring  Benedetto 
to  make  this  sale,  will  the  court  treat  that 
agreement'  as  not  made  at  aU,  and  put  the 
partners  Hack  together  again,  and  treat  the 
business  thereafter  conducted  as  a  partner- 
ship and  Benedetto  entitled  to  participate 
therein?  In  considering  this  question,  it 
must  be  borne  in  mind  that  Benedetto  made 
no  claim  of  any  fraud  in  this  matter  for  about 
three  years.  He  allowed  the  Di  Bacoos  to  go 
on  with  the  conduct  of  the  business  as  though 
the  agreement  he  made  with  them  was  en- 
tirely free  from  fraud,  and  was  perfectly  val- 
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id  and  binding.  Ordlnarly,  i^iere  one  part- 
ner excludes  another  from  the  partnership 
traalness  and  carries  it  on  himself,  sucb  ex- 
cluded partner  will  be  entitled  to  share  tn  the 
profits  earned  after  his  exclusion,  as  well  as 
before;  but  this  is  not  a  case  like  that.  Bene- 
detto was  willing  to  retire  from  the  business. 
What  he  wanted  when  he  retired  was  his 
share  of  what  the  business  had  earned.  This 
the  Di  Baccos  were  willing  to  give  him ;  -but 
he  claims  they  misrepresented  the  facts  to 
him  in  this  regard,  and  by  reason  of  these 
representations  he  did  not  receive  what  he 
was  entitled  to  under  the  agreement  he  had 
made,  and  the  court  proceeded  to  execute 
this  agreement  and  make  the  Di  Baocos  pay 
him  in  accordance  therewith.  We  think  this 
was  the  correct  solution  of  the  transaction. 
Criticism  is  made  of  the  court's  findings  by 
both  sides;  the  plaintiif  contending  that  the 
court  should  have  found  a  larger  amount  in 
his  favor,  and  the  Di  Baccos  contending  that 
the  evidence  did  not  justify  the  court  In  find- 
ing any  amount  as  profits  due  Benedetto. 

[f,  1  •]  The  evidence  introduced  is  not  en- 
tirely satisfactory  as  to  Just  what  profits  the 
business  made,  and,  were  it  not  for  the  fact 
that  Salvatore  Di  Baoco  was  the  managing 
partner  and  responsible  for  the  proper  con- 
duet  of  the  business  and  the  proper  keeping 
of  the  books,  it  might  be  that  the  court  would 
not  be  justified  in  decreeing  against  the  Di 
Baccos  upon  the  unsatisfactory  state  of  the 
evidence ;  but  it  must  be  borne  in  mind  that 
Benedetto  was  not  actively  engaged  in  the 
management  of  it  Salvatore  Di  Bacco  was 
the  managing  partner.  It  was  his  duty  to 
keep  such  records  as  would  disclose  to -Bene- 
detto the  true  state  of  affairs,  and  what  his 
real  interest  was.  If  he  failed  to  do  this,  the 
court  was  warranted  in  ascertaining  this  in- 
terest from  the  evidence  which  was  obtaina- 
ble,  even  though  it  might  not  convince  to  a 
mathematical  certainty  that  the  court's  decree 
is  right  20  R.  C.  L.  1011 ;  30  Cyc.  742 ;  Lind- 
ley  on  Partnership,  467.  It  is  true  there  is  one 
theory  of  the  case  upon  which  the  court  might 
have  found  a  sum  somewhat  larger  than  he 
did  find  as  Benedetto^s  one-third  of  the  profits; 
but,  where  two  or  more  conclusions  may  be 
deduced  from  the  evidence  because  of  the 
uncertain  character  thereof,  this  court  wUl 
not  reverse  the  decree  because  some  other  de- 
duction might  be  made  than  that  which  was 
made  by  the  court. below,  provided  always 
that  the  conclusion  reached  by  the  lower 
court  is  justified  by  the  evidence,  and  is  one 
which  can  reasonably  be  drawn  therefrom. 
We  are  therefore  of  opinion  that  the  court's 
finding  that  Benedetto  was  entitled  to  receive 
$7,291.66  upon  the  dissolution  of  the  partner- 
ship on  the  21st  day  of  January,  1913,  is  as 
near  correct  as  any  ascertainment  that  can 
now  be  made.  Complaint  is  made,  however, 
by  the  appellee  that  the  court  did  not  allow 
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him  interest  upon  this  amount  from  the  date 
it  should  have  been  paid  until  the  date  of 
the  decree.  We  think  the  court  erred  in  this 
regard.  This  money  was  due  Benedetto  at 
the  time  he  withdrew  from  the  partnership. 
It  was  withheld  f^om  him  because  of  the 
fraud  of  the  Di  Baccos.  They  have  had  it 
during  that  time,  and  the  measure  of  dam- 
ages for  their  wrongful,  detention  of  it  is 
the  interest  on  it  The  decree  should  be  for 
the  sam  of  $9,358.63,  with  interest  oh  it  from 
its  date,  to  wit,  November  13,  1917,  and  we 
will  correct  the  same  in  this  regard. 

[11, 12]  The  appellants  complain  of  the  ac- 
tion of  the  court  in  decreeing  a  sale  of  their 
real  estate  in  satisfaction  of  the  decree  with- 
out giving  them  a  day  to  redeem.  It  has 
been  held  in  this  jurisdiction  that  in  a  suit 
to  enforce  judgment  liens,  trust  deed  li^is,  or 
liens  by  way  of  mortgage,  it  is  error  to  de- 
cree a  sale  of  the  property  without  giving 
the  debtor  a  day  within  which  to  redeem. 
King  V.  Burdett,  44  W.  Va.  561,  29  S.  B.  1010; 
Rose  V.  Brown,  11  W.  Va.  122;  Kohrer  v. 
Travers,  11  W.  Va.  146;  Pecks  v.  Chambers, 
8  W.  Va.  210.  We  confess  we  can  see  no 
very  substantial  reason  for  this  holding.  It 
Is,  perhaps,  because  the  pendency  of  suits  af- 
fecting the  debtor's  pr<H>erty,  and  the  uncer- 
tainty of  the  amount  of  the  liens  for  which 
the  same  may  be  sold,  renders  it  difltoult  for 
the  debtor  to  secure  the  funds  necessary  to 
relieve  it  from  the  liens,  and  the  law  in  its 
tenderness  to  embarrassed  debtors  has  seen 
fit  to  reasonably  extend  this  time  beyond  thai 
at  which  the  amount  is  definitely  determined. 
This  Is  the  only  ground  upon  which  the  .doc- 
trine can  be  based,  and  there  is,  of  course^  as 
much  reason  for  applying  it  to  a  sale  of  real 
estate  in  a  decree  to  enforce  an  attachment 
lien  as  to  enforce  any  oth^  sort  of  lien.  We 
are  therefore  of  opinion  that  the  court  should 
have  given  to  the  DI  Baccos  a  reasonable  time 
within  which  to  pay  off  the  decree  against 
them  before  their  property  would  be  adver- 
tised for  sale.  It  does  not  appear,  however, 
that  this  was  asked.  In  fact,  it  is  fairly  de- 
ducible  from  the  record  that  if  it  had  been 
requested  it  would  have  been  allowed  by  the 
court  below.  This  being  so,  we  will  correct 
the  decree  In  this  regard,  but  will  not  award 
costs  to  the  appellants  in  accordance  with  the 
doctrine  announced  in  the  case  of  Freeman  v. 
Swlger,  98  S.  E.  440,  decided  at  this  term  of 
this  court,  and  authorities  there  cited. 

Our  decree  here  will  reverse  the  decree  of 
the  circuit  court  in  the  first  above-entitled 
cause,  and  dismiss  the  plaintiff's  bill.  In  the 
second  above-entitled  cause^  we  will  correct 
the  amount  of  the  decree  as  above  Indicated, 
and  will  also  correct  it,  giving  the  defendants 
30  days  from  the  entry  of  the  decree  here 
within  which  to  discharge  the  amount  de- 
creed against  them,  failing  in  which  the 
sale  provided  under  the  decree  shall  be  pro- 
ceeded with. 
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TONBY  V.  SANDY  RIDGE  COAIi  A 
COKE  CO.    (No.  3784.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  22,  1919.) 

(Syllahua  "by  the  Court.) 

1.  Judgment   «=5>570(1)— Fobmeb  Adjudica- 
tion—Judgment Nil  Capiat. 

An  order  dismissing  an  action  on  the  motion 
of  the  plaintiff,  and  purporting  to  be  a  judg- 
ment of  nil  capiat,  is  ambigaous  on  its  face,  and 
therefore  does  not  of  itself  sustain  a  plea  of 
former  adjudication,  but  the  record  of  the  case 
in  which  it  was  entered  may  be  considered  in 
the  ascertainment  of  its  meaning  and  effect. 

2.  Judgment  ^=»563(2)  —  Fobmxs  Adjudica- 
tion—Adjudication  ON  Merits. 

If  such  record,  when  produced,  shows  noth- 
ing more  than  pleadings  producing  an  issue  un- 
tried and  undetermined,  at  the  date  of  the  dis- 
missal, it  does  not  strengthen  the  order,  nor 
justify  an  interpretation  making  it  an  adjudi- 
cation <m  the  merits. 

8.  Judgment  ^=s>563(1)— Res  Judioata^De- 
tehmination  of  Mebits. 
A  cause  of  action  set  up  in  a  subsequent 
suit  is  not  res  judicata  by  a  judgment  or  order 
entered  in  a  former  action  for  the  same  cause, 
unless  such  judgment  or  order  determined  such 
cause  <m  its  merits,  actually  or  constructively. 

4.  Judgment  ^=»570(16)  —  Dismissal  —  Nil 
Capiat— Retbaxit. 
Such  an  order  of  dismissal  as  that  above 
described  does  not  amount  to  a  retraxit,  because 
it  does  not  import  intent  to  release  the  defend- 
ant, and  because  it  was  procured  or  assented 
to  by  the  plaintiff,  through  his  attorney,  with- 
out disclosure  of  specific  authority  in  the  attor- 
ney to  enter  a  retraxit. 

0.  Contracts   ^=s>S05(1>— Partial   Breach- 
Waiver. 

Partial  br^ches  of  a  contract  are  waived 
by  partial  performance  thereof  after  such 
breadies,  in  so  far  as  they  may  constitute  good 
ground  for  refusal  of  the  injured  party  to  per- 
form it  further  and  right  in  him  to  treat  the 
entire  contract  as  broken  and  sue  for  damages. 

0.  Contracts    ^=?>246  —  Partial    Breach  — 
Modification- Waiver. 

If,  after  such  breaches,  the  parties  meet 
and  modify  the  contract,  mutually  forgive  the 
previous  breaches,  and  agree  to  perform  the 
contract  in  the  future,  as  modified,  neither  can 
recover  damages  for  such  breaches. 

7.  Contracts  ^=»823(1)— Action  tor  Breach 
—Direction  of  Verdict. 

If,  in  such  case,  the  evidence  of  breaches 
of  the  modified  contract  by  the  defendant  is 
fall,  clear,  and  definite,  and  that  of  breaches 
by  the  plaintiff  so  slight  and  indefinite  that  a 
verdict  could  not  be  permitted  to  stand  upon 
it,  the  trial  court  may  properly  direct  a  verdict 
for  the' plaintiff. 


8.  New  Trial  ^s>41(3)— Grounds— Instruc- 
tion—Harmless  Brror. 

A  clearly  harmless  inaccuracy  in  the  state- 
ment of  the  measure  of  damages,  found  in  an 
instruction,  is  not  sufficient  ground  for  the  set- 
ting aside  of  a  verdict. 

9.  Abpeal  and  Error  ^=s>1064(1)— Harmless 
E/RROR— Measure  of  Damages— Breach  of 
Contract  for  Sale  of  Goods. 

If,  in  an  action  for  breaches  of  a  contract 
of  sale  of  a  commodity  by  the  purchaser,  the 
proof  shows  the  market  price  thereof  and  the 
price  at  which  he  could  have  sold  it  were  iden- 
tical, it  is  not  reversible  error  for  the  court 
to  instruct  the  jury  that  he  may  recover  the 
difference  between  the  contract  price  and  what 
he  could  have  sold  it  for. 


Brror  to  Circait  Court,  Mercer  County. 

Action  by  L.  G.  Toney,  assignee  and  sub- 
stituted plaintiff,  against  the  Sandy  Ridge 
Coal  &  Ooke  Company.  A  verdict  for  plain- 
tiff was  set  aside,  and  plaintiff  brings  error. 
Reversed  and  rendered. 

Geo.  Jj.  (Dillard  and  Russell  S.  Rltz,  botb 
of  Bluefleld,  for  plaintiff  In  error. 

Sanders,  Crockett  &  Kee^  of  Bluefleld,  for 
def^idant  in  error. 


POFFENBARGER,  J.  The  purpose  of  this 
writ  of  error  Is  reversal  of  a  judgment  set- 
ting aside  a  verdict  for  $17,583.36,  returned 
in  an  action  of  assumpsit  for  the  recovery 
of  damages  for  alleged  breaches  of  a  contract 
of  sale  of  coal  by  a  coal-producing  company 
to  a  firm  of  coal  brokers,  agents,  or  dealers. 
The  issues  arose  on  pleas  of  former  adjudi- 
cation and  nonassumpsit,  and  tlie  court 
gave  two  instructions  which  amounted  to  a 
direction  to  find  for  the  plaintiff;  but,  for 
some  reason  not  indicated  by  anything  in 
the  record,  a  motion  to  set  aside  was  sus- 
tained. The  plaintiffs  below  assigned  their 
claim  to  L.  G.  Toney,  after  the  writ  of  error 
was  allowed,  and  be  has  been  substituted 
for  them  here. 

By  the  original  contract,  dated  February 
16,  1916,  the  defendant  obligated  itself  to 
furnish  the  plaintiffs  20  carloads  of  run  of 
mine  coal,  per  month,  at  $1.05  per  ton  of  2,000 
lbs.,  f.  o.  b.  at  Honaker,  Va.,  beginning  April 
1,  1916,  and  it  was  made  automatically  re- 
newable each  year,  after  April  1,  1917,  un- 
less  terminated  at  tbe  end  of  a  year,  by  90 
days'  notice  in  .writing,  of  intention  or  desire 
so  to  terminate  it.  Under  it,  12  cars  were 
furnished  in  April,  1916,  18  in  May,  and 
11  in  June.  Witnesses  for  the  plaintilTs  say 
tbe  defendant  broke  its  contract  in  those 
months,  by  failure  to  deliver  coal  demanded 
of  it.    On  the  other  band,  a  witness  for  the 
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defendant  swears  more  coal  was  furnislied 
or  tendered  than  the  plaintiffs  would  accept. 
Hie  agreement  was  modified,  June  27,  1916, 
by  a  written  memorandum,  so  as  to  reduce 
the  quantity  to  be  furnished  from  20  to  10 
cars  -per  month,  and  the  defendant  then 
famished,  and  plaintiffs  accepted,  2  cars  in 
July,  3  in  August,  3  in  September,  and  none 
thereafter.  At  no  time  was  any  notice 
given  by  .either  party  of  intention  to  decline 
further  performance  of  the  contract  by  rea- 
son of  breaches  thereof  by  the  other,  or  in- 
tention to  terminate  it  at  the  end  of  the  first 
year. 

On  a  date  prior  to  May  28,  1917,  not  dis- 
closed by  the  record,  the  plaintiffs  instituted 
an  action  of  assumpsit  against  the  defendant, 
in  Russell  county,  Va.,  for  breach  of  the 
contract,  which  was  dismissed,  February  9, 
1918,  by  entry  of  the  following  order: 


ut 


'This  day  came  the  parties,  by  their  attor- 
neys, and  upon  motion  of  the  plaintiff  this 
cause  is  dismissed  from  the  docket;  it  is  there- 
fore considered  by  the  court  that  the  plaintiff 
take  nothing  its  bill,  but  for  its  false  clamor 
be  in  mercy  and,  etc.,  and  that  the  defendant 
recover  of  the  plaintiff  its  costs  about  its  de- 
fense in  this  behalf  expended." 


And  that  order  and  the  record  of  the  ac- 
tion were  relied  upon  to  sustain  the  plea  of 
former  adjudication.  The  record  introduced 
unequivocally  discloses  lack  of  any  trial  of 
the  issue  made  up  in  the  case.  It  consists 
of  the  declaration ;  an  order  filing  a  plea  of 
nonassmnpsit  and  showing  a  Joinder  of  is- 
sue thereon,  demands  of  both  sides  for  state- 
ments of  the  particulars  of  the  grounds  of 
action  and  defense^  and  an  agreed  contin- 
uance ;  and  statements  of  particular  grounds 
of  defense.  The  terms  of  the  order  relied 
upon  disclose  ambiguity  on  its  face.  They 
say  the  action  was  dismissed  on  the  motion 
of  the  plaintiffs,  and  also  that  the  plaintiffs 
took  nothing  by  their  bill.  But  for  the  dis- 
missal <Hi  motion,  the  Judgment  of  nil  capiat 
mi£^t  signify  an  adjudication  on  the  merits; 
but  the  words  indicating  a  •  voluntary  dis- 
missal carry  a  directly  opposite  and  antag- 
onistic meaning. 

[1-3]  Considered  as  a  whole,  therefore, 
the  order  is  ambiguous,  and  such  an  order 
does  not  sustain  a  plea  of  res  Judicata. 
Laing  V.  Price,  75  W.  Va.  192,  83  S.  E.  497 ; 
Foster  v.  The  Richard  Busteed,  100  Mass. 
400,  1  Am.  St.  Rep.  125;  Griflan  v.  Sey- 
mour, 15  Iowa,  80,  83  Am.  Dec.  396 ;  Klein- 
sehmldt  v.  Binzel,  14  Mont.  31,  35  Pac 
400,  43  Am.  St  Rep.  004;  Hoover  v. 
King,  43  Or.  281,  72  Pac.  880,  65  Ll  R.  A. 
790,  99  Am.  St  Rep.  754;  Herman,  Est 
&  Res  Judicata,  p.  474,  |  404;  Van  Fleet, 
Form.  Adj.  p.  667,  §  309.  Recourse  to 
the  record,  Justified  by  the  uncertainty 
of  the  order  (Laing  v.  Price,  cited),  puts  lack 
of  a  Judgment  upon  the  merits  beyond  ques- 


tion, and  such  a  Judgment  is  essential  to  the 
defense  under  consideration  (Poole  v.  Dil- 
worth,  26  W.  Va.  583 ;  Laing  v.  Price,  dted ; 
Hughes  V.  United  States,  4  Wall.  232,  18 
L.  Ed.  303;  15  R.  C.  L.  p.  955;  1  Bar. 
L.  Pr,  [2d  Ed.]  534;  4  Min.  Inst  719). 
It  proves  there  was  no  trial  of  the  issue 
Joined.  Dismissal  of  a  suit  by  plaintiff's 
order  is  no  bar  to  another  for  the 
same  cause  of  action.  Coffman  et  al.  v.  Rus- 
srfl,  4  Munf.  (Va.)  207;  Muse  v.  Farmers' 
Bank,  27  Gratt.  (Va.)  257;  Portsmouth,  etc., 
Co.  V.  Oliver  Refining  CJO.,  Ill  Va.  745,  69 
S.  B.  95a 

[4]  Nor  can  this  order  operate  as  a  re- 
traxit, precluding  another  action  for  the 
same  cause.  The  plaintiffs  appeared  on  that 
occasicm,  the  order  says,  by  their  attorneys. 
An  attorney's  general  authority  to  represent 
his  client  In  litigation  confers  no  power  to 
enter  a  retraxit.  For  that  he  must  have  spe- 
cial authority.  Fbrest  Coal  Co.  v.  Doolittle, 
54  W.  Va.  210,  46  S.  E.  238,  citing  numerous 
authorities.  Moreover,  the  terms  of  the  or- 
der do  not  import  any  intention  to  release 
the  defendant  from  liability. 

[6-7}  The  state  of  the  evidence  amply  Jus- 
tified the  direction  of  a  verdict  for  the  plain- 
tiffs. Such  breaches  of  the  contract  as  they 
may  have  committed  before  June  27,  1916, 
if  any,  were  waived,  in  so  far  as  they  con- 
stituted ground  for  refusal  of  further  per- 
formance on  the  part  of  the  defendant,  by 
the  modification  of  the  contract  made  on  that 
date.  It  necessarily  implied  an  agreement 
to  continue  performance  of  the  contract  as 
then  altered  in  respect  to  the  amount  of 
coal  to  be  delivered  monthly.  It  is  insus- 
ceptible of  any  other  interpretation.  The 
plaintiffs  proved  that,  after  that  date,  and 
throughout  the  months  of  July,  August,  Sep- 
tember,  October,  November,  and  part  of  De- 
cember, frequent,  repeated,  and,  generally, 
daily  demands  were  made  upon  the  defend- 
ant for  the  coal  contracted  for,  resulting  in 
the  acquisition  of  only  8  cars,  2  in  July,  3 
in  August,  and  3  in  September.  Findiag 
them  imavailing  and  useless,  the  plaintiffs 
discontinued  them  in  December ;  but  nothing 
in  their  condu<rt  indicated  intention  to  re- 
lease the  defendant  from  its  contract  The 
course  they  pursued,  as  proved  by  their  evi- 
dence, precludes  the  possibility  of  any  breach 
of  the  modified  contract  on  their  part;  and 
the  defendant  adduced  practically  no  evi- 
dence to  establish  it  Its  sole  witness  re- 
specting that  feature  of  the  case  says.  In 
one  place,  he  does  not  remember  that  it  made 
any  offers  of  coal  in  July,  August,  September, 
or  November,  and  that  it  ceased  to  furnish 
coal,  or  to  offer  it  and  demand  acceptance, 
after  June,  1916,  because  it  had  had  previous 
trouble  in  making  deliveries.  In  other  plac- 
es, he  says  his  demands  did  not  altogether 
cease  with  the  month  of  June,  that  he  oc- 
casionally  made   demands   after  that,   and 


180 


99  SOUTHEASTERN  REPORTER 


(W.Va. 


that  he  "practically  quit**  about  August  He 
specifies  no  Instance  of  a  demand  after  June, 
1916.  This  evidence  Is  so  Indefinite  and  con- 
tradictory that  a  verdict  could  not  stand  on 
it;  wherefore  It  did  not  preclude  the  right 
of  the  court  to  direct  a  verdict  for  the  plaln- 
ttffs.  Rltz  V.  Wheeling,  45  W.  Va.  262,  31 
S.  B.  993,  43  L.  R.  A.  148 ;  KUnkler  v.  Wheel- 
ing. 43  W.  Va.  219,  27  S.  B.  237 ;  Wandllng 
V.  Straw,  25  W.  Va.  692;  Hoge  v.  O.  R.  R. 
Co.,  35  W.  Va.  562,  14  S.  B.  152.  Besides, 
any  breach  in  July  or  August  was  waived 
by  recognition  of  the  contract  in  September; 
3  cars  of  coal  having  been  delivered  in  that 
month.  Ashland  Coal  &  Coke  Co.  v.  Hull 
Coal  &  Coke  Co..  67  W.  Va.  503,  68  S.  B.  124. 

No  damages  for  breaches  of  the  contract 
committed  prior  to  the  date  of  modiflcatl(Mi 
of  the  contract  could  properly  be  allowed  to 
either  party.  Beamer  swears,  in  effect,  that 
they  mutually  forgave  past  offenses  at  that 
time,  and  readjusted  the  contract  with  ref- 
erence to  conditions  that  had  rendered  it 
partially  inoperative  in  its  original  form, 
and  his  testimony  as  to  this  transaction  is 
uncontradicted.  There  is  no  data  In  the 
«videnc«  of  the  defendant  justifying  any  al- 
lowance of  damages  to  it  after  June,  1916. 
No  witness  swears  to  a  single  car  of  coal  of- 
fered, and  not  accepted,  after  that  date.  The 
plaintiffs  prove  demands  for  all  the  coal 
•contemplated  by  the  modified  contract,  until 
long  after  the  defendant  had  ceased  to  fur- 
nish any  at  all,  and  the  market  prices  of 
<!oal  in  eacA  month  for  which  recovery  of 
-damages  is  sought.  Hence  there  were  ample 
■data  in  their  evidence  for  a  direction  by  the 
-court,  as  to  the  quantum  of  damages,  as  well 
as  the  right  of  recovery;  but  the  instruc- 
tions left  the  actual  assessment  of  the  dam- 
ages to  the  jury,  under  a  rule  they  pre- 
scribed. 

[8, 9]  The  measure  of  damages  was  not 
accurately  stated.  The  jury  were  told  the 
plaintiffs  were  entitled  to  recover  the  differ- 
ence between  the  contract  price  and  what 
they  could  have  received  for  the  coal,  if  it 
had  been  furnished,  instead  of  the  difference 
between  the  contract  price  and  the  prices  at 
at  which  they  could  have  obtained  it  from 
other  sources.  But,  in  this  instance,  the 
market  prices  at  which  they  could  have  ob- 
tained it  and  the  prices  at  which  they  could 
have  sold  it  were,  according  to  the  proof. 
Identical;  wherefore  the  error  was  plainly 
harmless. 

These  conclusions  substantially  cover  all 
of  the  assignments  of  error  insisted  upon  In 
the  briefs.  There  are  some  others  that  may 
be  regarded  as  having  been  abandoned.  At 
any  rate,  they  are  not  well  founded. 

For  the  reasons  stated,  the  judgment  com- 
plained of  will  be  reversed,  the  verdict  re- 
instated, and  judgment  entered  thereon. 


(84  W.  Va,  16) 

HEIiVBT  ▼.  PRINCETON  POWER  CO. 

(No.  3744.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  22,  1919.) 

(Bylldbua  'by  the  Court,) 

1.  Tbial  ^=»143— Demurbeb  to  EvinsNCE— > 
Determination  of  Sufficiency  of  Evi- 
dence. 

On  demurrer  to  the  evidence,  if  It  be  con- 
flicting, judgment  in  favor  of  the  demurree 
sboold  be  given,  unless  the  evidence,  considered 
as  a  whole  and  in  the  light  of  the  inferences 
properly  deducible  from  it,  plainly  and  decided- 
ly preponderates  in  favor  of  the  demurrant  on 
some  decisive  point. 

2.  Stbeet  Railroads  ^=»86(4)  —  Public 
Crossings— Rights  of  Cabbixb  and  Pub- 

As  between  a  street  railway  company  and 
the  public,  the  right  of  the  one  to  the  use  of 
the  streets  at  street  crossings  is  equal,  not  su- 
perior, to  that  of  the  other,  and  ordinarily,  as 
between  the  company  and--another  having  an 
equal  right  to  be  upon  the  crossing,  the  one 
that  can  most  readily  adjust  himself  to  the  ex- 
igencies of  the  situation  must  do  so  when  nec- 
essary to  avoid  injury. 

3.  Railroads  ^s»301— Highway  Cbossingch- 
Rights  of  Travelers  and  Carrier. 

The  recognized  legal  status  and  reciprocal 
duties,  each  towards  the  other,  of  an  intemrban 
railway  company  and  a  traveler  on  a  rural  high- 
way at  a  public  grade  crossing  are  materially 
different  from  those  prevailing  in  a  municipal- 
ity, the  rights  of  the  traveler  ordinarily  being 
subordinate  to  those  of  the  company,  in  that  to 
the  latter  is  accorded  priority  of  passage^  the 
reciprocal  rights  and  duties  of  the  respective 
parties  in  such  case  being  predicated  upon  that 
basis. 

4.  Railroads  ^=:>348((9— Highway  Crossing 
Accidents  —  Contributory  Negligence  — 
Evidence— Sufficiency. 

If  the  driver  of  an  Interurban  electric  car 
negligently  failed  to  discover  plaintiffs  approach 
to  a  railroad  crossing  over  a  public  highway, 
though  the  driver  duly  gave  proper  warning  of 
the  car's  approach  thereto,  and  otherwise  per- 
formed such  other  duties  as  the  law  required  at 
such  crossings,  and  plaintiff  also  negligently 
failed  to  stop,  look,  and  listen  for  such  car,  al- 
though he  knew  one  was  then  due,  and  the 
direction  from  which  it  would  come,  and  al- 
though warned  by  another  person  similarly  sit- 
uated of  the  car*8  approach,  there  being  no 
obstruction  seriously  affecting  the  view  of  the 
track,  and  by  him  requested  not  to  enter  upon 
the  crossing  because  of  the  apparent  danger 
of  doing  so,  and,  although  possessed  of  such 
knowledge  and  so  warned,  plaintiff  did  drive  hla 
automobile  thereon,  whereby  it  was  injured, 
such  negligence,  contributing  thereto,  precludes 
the  right  to  recover  for  the  injury  so  sustained. 

Error    to    Circuit    Court,    Mercer  County. 

Action  by  Frank  W.  Helvey  against  the 
Princeton   Power  Company.     Judgment  for 


or  other  cases  see  lanM  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  ludexi 
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plaintiff,  and  defendant  brings  error.    Re- 
Yersed  and  rendered. 

H.  El  De  Jamette,  of  Princeton,  for  plain- 
tiff in  error. 

Sanders,  Crockett  &  Kee,  of  Bluefleld,  for 
defendant  In  error. 

liYNCH,  J.  Plaintiff  sued  to  recover  for 
an  injury  done  to  an  automobile  then  owned 
and  driven  by  him,  due  to  an  impact  with 
it  at  a  public  crossing  by  a  car  propelled  by 
electricity  on  an  interurban  railway  owned 
and  operated  by  defendant  between  Princeton 
and  Bluefield  in  Mercer  county.  The  point 
of  departure  of  the  automobile  and  car  was 
Princeton,  and  their  destination  Bluefield  on 
the  morning  the  injury  occurred,  and 
they  reached  the  Intervening  crossing  and  at- 
tempted to  iMiss  over  it  at  the  same  time, 
though  only  the  front  part  of  the  automobile 
was  on  the  track  when  It  was  hit  by  the  oar. 
For  a  distance  of  more  than  a  mile  the  public 
road  and  railroad  were  virtually  parallel, 
and  each  within  easy  range  of  vision  of  the 
other  as  they  approached  the  crossing,  ex- 
cept that  about  800  feet  from  the  crossing  the 
road  turns  sharply  towards  it. 

Plaintiff  began  his  Journey  before  the  time 
scheduled  for  the  departure  of  the  car,  and 
knew  it  bad  not  passed  over  the  crossing  as 
he  approached  it.  He  did  not  see  the  car, 
and  the  motorman  did  not  see  the  automobile 
according  to  the  testimony  of  each  of  them, 
while  it  was  within  the  power  of  either  to 
prevent  the  collision.  Though  at  or  near  the 
crossing  defendant,  as  appears  from  one  of 
two  photographs  introduced  in  evidence,  had 
placed  the  usual  stop,  look,  and  listen  warn- 
ing post,  plaintiff  did  not  stop,  but  says  he 
locked  up  the  railway  track  when  he  drove 
the  automobile  around  the  curve  towards 
the  crossing,  and  "did  not  see  the  street  car, 
but  I  kept  on,  and  kept  looking  for  it."  'Set 
on  cross-^caminatlon  he  admitted  that  he  did 
not  look  towards  Princeton  to  determine 
whether  he  could  cross  the  tra^k  without 
endangering  the  safety  of  himself,  the  pas- 
sengers he  was  carrying,  and  his  property. 
As  a  further  Justification  of  his  failure  to 
observe  the  approach  of  the  car,  he  relies  on 
a  small  structure,  spoken  of  as  "the  dog 
house,"  though  built  by  defendant  and  used 
for  the  temporary  convenience  of  its  passen- 
gers while  awaiting  the  arrival  of  a  car  for 
transportation.  Admittedly  this  obstruction 
was  insignificant  and  affected  the  view  only 
when  the  automobile  was  within  a  very  short 
distance  from  the  railway  crossing.  It  did 
not  in  the  least,  nor  apparently  did  any  other 
staticmary  object,  seriously  affect  the  view  of 
the  track  while  the  automobile  covered  the 
300  feet  between  the  point  of  curvature  in 
the  road  and  the  crossing.  The  ezistaice  of 
such  an  object  no  testimony  was  offered  to 
show,  and  the  photographs  do  not  reveal  any 
exc^  two  leafless  trees,  the  accident  having 


occurred  early  in  February ;  and  If,  as  plain- 
tiff says,  the  curtains  of  the  automobile, 
drawn  to  protect  himself  and  passengers 
from  the  cold  morning  air,  contributed  to  the 
imiMiirment  of  his  view  of  the  track,  that  fact 
was  not  within  the  control  of  defendant,  or 
due  to  any  negligence  on  its  part,  nor  for 
which  it  was  responsible  or  could  be  made 
liable  ordinarily,  and  not  at  all  unless  its 
agents  knew  or  by  the  exercise  of  reasonable 
diligence  could  have  seen  that  by  reason 
thereof  the  situation  was  such  as  the  law 
required  defendant  to  make  reasonable  effort 
to  avoid  impending  danger  to  life  and  prop- 
erty, having  due  regard  also  to  the  equal,  if 
not  superior,  duty  toward  the  passengers  and 
property  of  the  defendant  itself.  Though  the 
curtains  were  drawn,  they  were  glazed,  as 
plaintiff  himself  proved,  as  he  says  also 
that  he  could  see  through  them  only  indis- 
tinctly. 

The  negligence  for  which  it  is  sought  to 
make  defendant  respond  in  damages  for  the 
injury  was  its  faillre  to  see  plaintiff's  auto- 
mobile as  it  approadied  and  entered  upon 
the  crossing,  and  as  an  element  thereof  the 
rate  of  speed  at  which  the  car  approached 
and  passed  the  crossing,  evidenced  by  the 
momentum  that  enabled  it  to  carry  the  auto- 
mobile about  40  feet  beyond  the  point  of 
impact  To  rebut  the  charge  so  preferred, 
the  facts  proved  in  addition  to  those  already 
stated  are:  That  so  far  as  disclosed  by  the 
evidence  no  onis  in  the  car  saw  the  automobile 
until  the  instan€  of  the  impact;  that  the 
motorman  sounded  the  whistle  for  the  cross- 
ing or  the'  station  40  or  50  feet  beyond  it; 
that  when  the  conductor  rang  the  stop  signal 
for  the  station,  the  motorman  responded  by 
sounding  the  warning;  and  that  when  the 
collision  occurred  the  speed  of  the  car  did  not 
exceed  10  miles  an  hour.  Such  is  the  testi- 
mony of  the  conductor,  the  motorman  and 
Julius  Hall,  then  a  passenger  on  the  car. 
There  is  some  conflict  as  to  the  distance  the 
signals  were  given  as  the  car  approached  the 
crossing.  But  whatever  may  have  been  the 
distance,  Joe  Gollose,  an  Italian  who  was  a 
passenger  in  plaintiflTs  automobile  before  and 
at  the  time  of  the  injury,  said — and  no  wit- 
ness contradicts  his  statement,  not  even  the 
plaintiff — that  he  saw.  the  car  coming  and 
heard  the  signals,  and  asked  plaintiff  to  stop 
the  automobile,  and  that  he  did  not  do  it, 
but  drove  <m  until  stopped  by  the  collision. 
The  excuse  offered  by  the  motorman  for  not 
seeing  the  automobile  earlier  was  that  he 
confined  his  observation  to  the  track  in  order 
to  keep  a  lookout  for  the  approach  of  the  car, 
not  thai  in  sight,  but  bound  from  Bluefield 
to  Princeton,  and  for  wagons,  trucks,  and 
automobiles  coming  in  the  same  general  di- 
rection, that  is,  towards  Princet<Hi,  because 
at  that  point  both  the  railroad  and  highway 
curve  sharply  around  a  knoll  towards  which 
the  car  and  automobile  were  aiH;>roaching 
when  interrupted  by  the  collisiiML 
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By  what  principle  then  shall  the  rights  of 
the  parties  be  determined  when  the  facts  lire 
tested  either  by  a  motion  for  a  new  trial, 
had  there  been  an  unconditional  verdict  for 
plaintiff,  or  by  demurrer  to  plaintiff's  evi- 
dence, weighed  and  considered  to  the  extent 
allowed  by  our  decisions?  There  is  little,  if 
any,  sabstantial  difference  between  the  two 
methods  of  testing  the  sufficiency  of  evidence 
to  support  a  verdict. 

"If  upon  such  evidence  the  finding  of  the 
jury  plainly  appears  to  be  contrary  to  the  evi- 
dence or  without  sufficient  evidence,  or  plainly 
against  the  decided  and  clear  preponderance  of 
the  evidence,  it  ought  to  be  set  aside,  even 
though  the  evidence  be  conflicting."  Johnson 
V.  Burns,  39  W.  Va.  658,  20  S.  E.  686  (5  Syl.) ; 
Davidson  v.  Pittsburgh,  etc,  Ry.  CJo.,  41  W. 
Va.  407,  23  S.  E.  593 ;  Chapman  v.  Liverpool 
Salt  Co.,  57  W.  Va.  395,  50  S.  B.  601. 

Such  is  the  rule  adhered  to  In  this  state 
as  applicable  to  motions  to  set  aside  verdicts 
when  founded  in  the  first  Instance  upon  an 
unjust  and  unreasonable  interpretation  of  the 
evidence,  or  against  the  preponderance  of  the 
evidence  considered  In  its  entirety  and  in  the 
light  of  the  Inferences  logically  and  fairly 
dedudble  from  it.  There  is  no  sanctity  in- 
hering in  a  verdict  such  as  forbids  an  in- 
vestigation to  ascertain  the  convincing  char- 
acter or  probative  value  of  the  facts  underly- 
ing it 

[1]  Sudi  an  investigation  is,  however,  pe- 
culiarly  appropriate  where  either  litigant 
seeks  to  test  his  adversary's  evidence  by  the 
challenge  of  a  demurrer,  and  In  that  event 
our  statute  (section  9,  ch.  131,  Code  [sec. 
4913]),  as  construed  in  Barrett  v.  Raleigh 
Coal  &  Coke  Co.,  55  W.  Va.  395,  47  S.  E.  154, 
means  that — 

''On  demurrer  to  evidence,  if  it  be  confiicting, 
judgment  in  favor  of  the  demurree  should  be 
given,  unless  the  evidence  plainly  and  decidedly 
preponderates  in  favor  of  demurrant  on  some 
decisive  point"  MiQer  v.  Johnson,  79  W.  Ya. 
198,  90  S.  E.  677. 

See,  also,  Chafin  v.  N.  ft  W.  Ry.  Co.,  80  W. 
Va.  708,  93  S.  E.  822.  In  other  words,  the 
mode  of  challenge  is  not  material,  for  in  any 
event  the  question  is  whether  the  verdict  re- 
turned for  plaintiff,  if  conditional  and  sub- 
ject to  the  opinion  of  the  court  upon  the  law 
of  the  case,  or  if  not  so  conditional,  is  sup- 
ported by  proof  sufficient  to  warrant  a  Judg- 
ment based  on  it  when  considered  in  all  of 
its  aspects.  Clearly  if  It  is  not  so  supported, 
such  a  verdict  if  unqualified,  cannot  be  per- 
mitted to  stand,  and,  if  conditional,  It  can- 
not serve  as  the  foundation  of  a  Judgment 

[2]  Tested  by  these  principles,  is  the  Judg- 
ment for  plaintiff  warranted  by  the  facts 
proved?  This  is  not  a  case  involving  the 
rights,  privileges,  and  immunities  of  persons 
using  street  crossings  of  municipal  corpora- 
tions, as  cities,  towns,  and  like  populous  com- 
mimities,  whether  incorporated  or  not,  where 


lines  of  railroad  are  operated  on  the  surface 
of  the  street  and  receive  and  discharge  pas- 
sengers frequently  at  each  crossing,  but  a 
rural  highway  where  the  risks  and  dangers 
are  less  compared  with  such  operations  in  tlie 
more  congested  areas.  As  between  a  street 
railway  company  and  the  public  the  right 
of  the  one  to  the  use  of  the  streets  at  street 
crossings  is  equal,  not  superior,  to  that  of  the 
other.  These  reciprocal  rights  have  their 
corresponding  duties  which  the  company  and 
others  lawfully  using  the  streets  cannot  dis- 
regard with  Impunity,  and  the  care  to  be  ob- 
served by  each  is  commensurate  with  the 
danger  incident  to  such  use,  and  ordinarily 
as  between  the  company  and  another  having 
an  equal  right  to  be  upon  the  crossing  the 
one  that  can  most  readily  adjust  himself  to 
the  exigencies  of  the  situation  must  do  so 
when  necessary  to  avoid  injury.  Ashley  v. 
Kanawha  Valley  Traction  Co.,  60  W.  Va.  306, 
55  S.  B.  1016,  9  Ann.  Cas.  836;  Rledel  v. 
Wheeling  Tiaction  Co.,  69  W.  Va.  18,  71  S. 
E.  174. 

Besides,  interurban  street  car  companies 
frequently  construct  their  railroads  Upon 
rights  of  way  acquired  for  such  purpose,  as 
probably  defendant  did  for  its  railroad  track, 
and,  when  possible  to  do  so,  avoid  highways 
except  where  public  crossings  are  unavoid- 
able, and  lawfully  may  operate  their  cars 
at  a  higher  speed  than  is  allowed  in  the 
streets  of  a  municipality.  These  observations 
are  not  intended,  however,  to  wafrant  the 
conclusion  or  the  inference  that  the  operator 
under  such  circumstances  owes  no  duty  to 
exercise  ordinary  prudence  to  avert  injury  to 
persons  or  property  at  a  rural  highway  cross- 
ing. While  the  law  exacts  diligence,  never- 
theless the  degree  is  always  commensurate 
with  the  danger  to  be  avoided.  The  duty  of  a 
raUroad  company,  through  its  agents  and 
employes,  to  safeguard  perscms  lawfully  upon 
and  using  public  highways  against  injury  at 
railroad  crossings  differs  only  in  degree  from 
that  owed  to  trespassers  and  licensees  using 
other  parts  of  the  railroad  right  of  way. 
11  Michie's  Enc.  Dig.  Va.  &  W.  Va.  Rep.  570, 
571,  581 ;  4  idem,  128,  et  seq. 

But  there  are  corresponding  duties  to  be 
observed  by  a  traveler  over  highways  to  use 
common  or  ordinary  prudence,  care,  and  cau- 
tion to  protect  himself  and  property  from 
injury  at  such  a  crossing.  He  disregards  this 
imperative  duty  whenever  he  enters  upon  it 
in  such  a  manner  and  at  such  a  time  and  in 
such  circumstances  as  would  deter  a  reason- 
ably prudent  person  possessed  of  the  usual 
faculties  of  sight  and  hearing  from  so  doing. 
Railroad  tracks  bespeak  and  warn  of  danger, 
and  no  one  can  recklessly  enter  upon  them, 
but  is  bound  to  listen  and  also  to  keep  an 
outlook  in  each  direction  for  approaching 
trains.  Beyel  v.  Newport  News,  etc.,  R.  Co., 
34  W.  Va.  538,  12  S.  E.  532;  Berkeley  ▼. 
C.  &  O.  R.  Co.,  43  W.  Va.  11,  26  S.  E.  349; 
Ashley   ▼.   Traction   Co.,   cited;    Rledel    t. 
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Wheeling  Traction  Co.,  69  W.  Va,  18,  71  S. 
B.  174. 

[3]  The  recognized  legal  status  and  recipro- 
cal duties  each  towards  the  other  of  an  inter- 
urban  street  car  company  and  a  traveler  on 
a  rural  highway  at  a  public  grade  crossing 
are  materially  different  from  those  prevailing 
in  a  dty.  The  rights  and  duties  of  the  for- 
mer bear  a  marked  resemblance  or  similarity 
to  the  rights  and  duties  of  the  operator  of  a 
steam  i^lroad,  as  to  which  the  rights  of  a 
traveler  on  a  highway  at  railroad  grade  are 
subordinate  (2  Shear.  &  Red.  Neg.  [6th  Ed.] 
S  463),  and  differ  in  this  rei^ect  from  those 
of  a  street  railway  company  at  a  street  cross- 
ing. After  defining  the  duties  and  liabilities 
of  street  car  comi>anies  when  confined  to 
streets  of  a  municipality,  Booth  on  Street 
Railways  (2d  Ed.)  §  458,  says: 


•«i 


'In  the  country  districts,  however,  because 
the  modern  interurban  cars  run  at  a  high 
speed  and  stop  only  at  designated  stations,  a 
higher  degree  of  care  is  required  of  a  traveler 
when  attempting  to  cross  in  front  of  an  ap- 
proaching car." 

Says  the  Supreme  Court  of  Maryland  in 
McNab  ▼.  United  Rys.  Co.,  94  Md.  719,  51 
Aa421: 

"It  is  not  because  of  the  difference  in  the 
motive  power  employed  upon  a  steam  and  an 
electric  railway,  but  because  of  other  circum- 
stances that  acts  which  would  be  regarded  as 
acts  of  contributory  negligence  in  the  one  in- 
stance would  not  be  so  treated  in  the  other. 
It  is  far  more  dangerous  to  attempt  to  cross 
in  advance  of  a  car  moving  at  a  high  rate  of 
qwed,  whether  propelled  by  steam  or  electricity, 
than  to  make  a  like  attempt  when  the  car  is 
moving  along  the  streets  of  a  city  at  a  very 
moderate  rate  of  speed.  The  difference  io  the 
method  of  the  construction  of  the  tracks  in  the 
country  from  that  in  the  city ;  the  very  marked 
difference  of  speed  attained  Id  the  one  locality 
from  that  tolerated  in  the  other;  the  adapta- 
tion of  the  city  streets  to  the  uses  of  pedestri- 
ana  and  vehicles  of  all  kinds,  as  well  as  to  ^e 
car»— are  all  circumstances,  wholly  apart  from 
what  the  motive  power  propelling  the  cars  may 
be,  which  must  be  considered  in  determining 
whether  a  given  act  is  or  is  not  an  act  of  om- 
tributory  negligence." 

Tbe  same  demarkation  is  noted  In  the 
AsMey  Case  cited  between  street  crossings 
and  intermediate  points.  The  duty  of  street 
car  companies,  it  is  said,  in  the  opinion,  is 
greater  at  such  intersections  than  it  is  be- 
twe^i  them. 

Is  this  case  within  and  governed  by  the 
principles  enunciated  in  Riedel  v.  Wheeling 
Traction  Co.,  69  W.  Va.  18,  71  S.  B.  174,  as 
plaintiff  contends?  There  are  manifest  dif- 
ferences between  the  facts  of  the  two  cases. 
The  accident  to  Mrs.  Riedel  in  the  latter  case 
occurred  at  a  street  crossing  in  McMechen. 
Wben  the  car  struck  her  she  was  almost 
across  the  railroad  track,  with  her  back 
to>ward  the  approaching  car,  and  would  have 


escaped  the  impact  In  another  Instant,  or, 
according  to  the  opinion,  "in  a  fractional  part 
of  a  second."  She  did  not  see  the  car  though 
its  approach  was  within  the  range  of  her 
vision.  Nor  did  the  motorman  see  her, 
though  he  could  have  done  so,  for  his  car 
was  going  from  15  to  20  miles  an  hour,  and 
she  was  then  on  the  track  immediately  be- 
fore him,  and  witnesses  who  saw  the  accident 
and  knew  the  circumstances  testified  as  to 
his  ability  to  observe  the  extremely  perilous 
situation  in  which  plaintiff,  unconscious  of 
the  impending  danger,  had  placed  herself,  but 
that,  instead  of  exercising  prudence  in  that 
respect,  he  needlessly  looked  in  a  different 
direction,  and  not  in  front  of  him,  as  he 
should  have  done.  Besides,  he  did  not  sound 
the  alarm,  and  made  no  effort  to  stop  or 
check  the  speed  of  the  car  until  after  the 
accident.  The  case  presents  a  state  of  facts 
in  some  respects  similar  to,  but  In  others 
quite  different  from,  the  facts  now  before  us 
in  this  case.  Granting  that  defendant's 
motorman  could  have  seen  the  automobile 
moving  towards  the  crossing  at  a  speed  not  to 
exceed  5  miles  an  hour,  as  plaintiff  says,  as 
and  when  and  after  it  ronnded  the  curve  in 
the  road,  and  thereafter  proceeding  at  right 
angles  with  the  railroad  track  and  in  full 
view  of  it  for  a  distance  of  300  feet,  what 
would  any  reasonably  prudent  man  driving 
an  automobile  do  if  he  were  placed  in  a  like 
or  similar  situation,  or  what  would  a  man  of 
reasonable  prudence,  placed  in  the  situation 
of  the  motorman,  presume  the  driver  wohld 
do  in  such  circumstances?  For  after  all  is 
said,  the  law  is  only  the  dictates  of  common 
sense.  The  common  or  usual  experience  of 
men  of  reasonable  judgment  is  a  safe  crite- 
rion by  which  to  gauge  conduct 

Would  not  a  sound  discretion  require  a 
person  apprehensive  of  danger  to  stop,  look, 
and  listen  before  entering  into  such  a  place 
where  he  might  seriously  be  injured,  as  where 
he  had  every  reason  to  believe  that  a  car  was 
likely  to  pass  along  a  railroad  crossing  be- 
fore an  automobile  driven  by  him  towards  the 
track  with  the  intention  of  crossing  it  could 
pass  over  it,  especially  so  when  he  is  admon- 
ished of  the  nearness  of  the  car  and  of  the 
sounding  of  the  warning,  coupled  with  the 
request  of  a  person  in  like  danger  induced 
by  no  fault  of  his  own  to  stc^  the  automobile 
until  the  car  should  pass?  To  proceed  when 
so  admonished  would  indicate  a  heedless  dis- 
position to  risk  an  apparently  obvious  dan- 
ger to  life,  limb,  and  property.  Nothing  re- 
sembling this  situation  or  condition,  this  mani- 
fest disregard  of  personal  safety  with  knowl- 
edge of  the  danger,  appears  in  the  Riedel 
Case. 

[4]  And  by  whose  negligence  was  this  situ- 
ation produced?  Though,  as  we  have  said, 
the  motorman  could  have  seen  the  automobile 
if  he  had  been  looking  for  it,  and  could  have 
stopped  the  car  to  permit  the  plaintiff  to 
paas  safely  over  the  track,  yet  he,  having  the 
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right  of  way,  lawfully  was  warranted  in  as- 
suming that  a  traveler  ^  would  see  the  car, 
for  as  we  have  said  each  was  equally  visible 
to  the  other,  and  would  stop  and  not  Incur  the 
danger  sure  to  follow  if  he  undertook  to  cross 
the  trade  in  the  light  of  these  circumstances. 

"If  a  i>er8on  be  seen  upon  the  track,  who  is 
apparency  capable  of  taking  care  of  himself, 
the  driver  may  assume  that  be  will  leave  the 
track  before  the  car  reaches  him,  and  this  pre- 
sumption may  be  indulged  so  long  as  the  dan- 
ger of  injuring  him  does  not  become  imminent. 
*  *  *  So  the  driver  has  a  right  to  suppose 
that  a  person,  when  duly  warned,  will  not  at- 
tempt to  cross  the  street  immediately  in  front 
of  a  car;  and,  if  due  warning  is  given  and  not 
heeded,  and  the  driver  cannot  avert  the  acci- 
dent, although  he  endeavors  so  to  do,  the  injured 
person  cannot  recover."  Boolh,  Street  Rail- 
ways (2d  Ed.)  I  305;    Thompson,  Negligence. 

1389. 


The  evidence  establishes  beyond  question 
that  plaintiff  was  guilty  of  contributory  negli- 
gence of  such  a  character  as  to  bar  him  from 
any  right  of  recovery  (Northern  Pac.  R.  O). 
V.  Freeman,  174  U.  S.  379,  19  Sup.  C?L  768, 
43  L.  Ed.  1014),  and  therefore  the  lower  court 
erred  in  overruling  defendant's  demurrer  to 
the  evidence. 

Our  opinion  Is  to  reverse  the  judgment,  sus- 
tain the  demurrer,  and  enter  Judgment  for 
defendant. 

RITZ,  J;,  absent 


(84  W.  Va.  n) 

BOWLING  V.  BLUEFIBLEMJRAHAM  FAIR 
ASS'N  (Tri-State  Fair  Ass'n,  Gar- 
nishee).   (No.  3756.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

April  22,  1919.) 

(SyUahu9  by  the  Oourt.) 

1.  Gabnishuxnt  ^=»105,  130  —  Rights  of 

G  ABNIBHEK— SST-  OFF. 

The  rights  of  a  plaintiff  against  a  garnishee 
are  the  same  and  can  rise  no  higher  than  the 
rights  of  the  principal  debtor  against  him,  and 
the  garnishee  may  set  off  against  such  plaintiff 
any  debt  or  liability  he  would  be  entitled  to  set 
off  against  his  creditor. 

2.  Landlobd  and  Tenant  ^=»13(K4)— Evic- 
tion—Recovebt  FOB  IlCPBOVEMENTS. 

If  a  lessee  after  entering  is  evicted  or  his 
lease  terminated  prematurely  by  the  superior 
right  or  title  of  some  third  person,  the  lessor  is 
liable  to  the  lessee,  upon  his  covenant  of  peace- 
able and  quiet  enjoyment,  for  a  reasonable  pro- 
portion of  the  expenses  incurred  by  him  in  mak- 
ing permanent  improvements  contemplated  by 
the  contract  or  necessary  to  put  the  property 
in  condition  to  be  enjoyed  by  the  lessee,  depend- 
ing on  tbe  time  the  lease  has  run,  if  the  proper- 
ty was  leoBsd  for  a  imrticular  purpose  or  the 


lessor  understood  at  the  time  of  making  the 
lease  the  use  which  the  lessee  intended  to  make 
of  the  premises. 

3.  Gabnishment  ^=»130  —  Rights  of  Gabni- 

SHEB— SBT-OFF— ClAIlCS   UN  DEB  LEASE. 

As  an  exception  to  the  general  nile  that  the 
rights  of  the  plaintiff  and  garnishee  are  fixed 
as  of  the  date  of  the  service  of  process,  if  the 
lialality  of  a  lessee  to  the  principal  defendant 
sought  to  be  charged  with  the  plaintiff's  debt 
arises  out  of  a  particular  lease  contract,  the 
lessee  is  entitled  to  offset  against  the  plaintiff's 
claim  any  debt  or  liability,  legal  or  equitable, 
against  his  lessor  which  has  or  may  accrue  to 
him  under  the  lease,  if  matured  and  asserte<l 
before  judgment  against  him  as  such  garnishee. 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  Lowery  G.  Bowling  against  the 
Bluefleld-Graham  Fair  Association  and  the 
Tri-State  Fair  Association,  garnishee.  Judg- 
ment adverse  to  garnishee  was  rendered,  and 
it  brings  error.  Reversed,  and  garnishment 
proceedings  dismissed. 

Sanders,  Crockett  ft  Kee,  of  Bluefield,  for 
plaintiff  in  error. 

James  S.  Kahle,  of  Bluefield,  for  defendant 
in  error. 

MILLER,  P.  The  Tri-State  Fair  Associa- 
tion, summoned  as  garnishee,  seeks  reversal 
of  the  judgment  below  against  it,  by  which 
it  was  denied  the  right  to  set  off  or  recoup  in 
damages  against  the  balance  of  rent  found 
due  from  it  as  lessee,  to  the  BluefieM-Gra- 
ham  Fair  Association,  its  lessor,  the  Judg- 
ment debtor,  the  cost  of  the  permanent  im- 
provements placed  by  it  upon  the  leased 
premises  in  accordance  with  th6  terms  of  the 
lease. 

On  the  trial  of  the  issue  the  court  found 
that  after  allowing  the  respondent  credit  for 
$210.00  paid  to  the  Bank  of  Graham  for  inter- 
est on  bonds  secured  by  a  deed  of  trust  on  the 
property,  and  $125.00  shown  to  have  gone  in- 
to the  construction  of  a  building  erected  on 
the  fair  grounds,  there  remained  due  to  the 
Judgment  debtor  on  account  of  the  reot  ac- 
crued under  the  lease  for  the  second  year  the 
sum  of  $1,100.00,  and  the  Judgment  thereon 
was  that  plaintiff  recover  of  the  Tri-State 
Fair  Association,  garnishee,  the  sum  of 
$637.00,  the  amount  of  his  Judgment  against 
the  Bluefield-Graham  Fair  Association,  prin- 
cipal debtor,  with  legal  interest  thereon  from 
June  8,  1918,  the  date  of  the  Judgment 
against  it  as  garnishee,  and  the  costs  of  the 
suit  against  said  lessor,  amounting  to  $90.65, 
the  amount  of  the  Judgment  against  it  to  be 
credited  upon  the  amount  found  due  on  the 
rent  aforesaid.  The  cost  of  the  improve- 
ments which  the  lessee  sought  to  set  off 
against  the  claim  of  its  lessor  was  the  sum  of 
$2,113.84. 

The  lease  under  which  said  rental  accrued 
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was  dated  April  1^  1916,  covered  the  fair 
grounds  of  said  lessor,  and  was  for  the  term 
of  five  years  from  January  1,  1916,  and  pro- 
vided' that  the  rent  of  $1,500.00  reserved 
should  be  paid  on  the  first  day  of  September 
of  each  year,  which  It  was  agreed  should  be 
used  to  pay  the  Interest  annually  on  $25,000.- 
00  of  the  first  mortgage  bonds  of  the  lessor. 
And  among  a  number  of  other  covenants  and 
agreements  therein,  was  the  covenant  In 
substance  and  effect  that  the  lessee  with  the 
cons^t  of  the  lessor  might  make  Improve- 
ments on  the  grounds  and  buildings  or  erect 
new  buildings  but  that  all  improvements 
should  be  paid  for  out  of  the  gross  receipts 
from  the  business,  after  the  appropriation  of 
said  rental  of  $1,500.00  to  the  payment  of 
the  interest  on  the  bonds,  before  the  division 
of  profits  between  the  parties  as  stipulated  in 
the  lease.  And  another  provision  thereof, 
contained  In  the  eleventh  paragraph,  and 
bearing  on  the  rights  of  the  parties  to  this 
controversy,  was  that  if  the  lessor  should  vi- 
olate any  of  the  provisions  of  the  lease  so  as 
to  cause  a  premature  termination  thereof,  it 
should  be  rendered  liable  to  the  lessee  for  the 
damages  sustained  thereby;  and  there  was 
a  similar  provision  in  favor  of  the  lessor 
against  the  lessee  for  damages  for  any  breach 
of  the  covenants  on  Its  part. 

The  objects  and  purposes  of  the  lease,  as 
proven  and  plainly  evidenced  by  provisions 
of  the  instrument,  were  that  the  lessee 
should  have  the  right  to  conduct  a  county 
fair  and  exhibitions  and  amusements  of  dif- 
ferent kinds  for  which  the  premises  were 
adapted,  the  net  profits  after  payment  of  the 
annual  rental  to  be  divided  in  the  propor- 
tions of  50  per  cent  to  the  lessor,  the  residue 
to  the  lessee. 

The  answer  of  the  garnishee  and  the  proof 
was  that  on  December  1,  1917,  the  whole  of 
the  leased  premises,  situated  partly  in  Vir- 
ginia and  partly  in  West  Virginia,  were  al- 
lowed to  be  sold  away  from  the  lessor  and 
lessee  at  public  auction  under  judicial  pro- 
ceedings against  said  lessor  and  purchased  by 
a  third  party,  thereby  terminating  the  lease 
in  breach  of  the  covenants  of  the  lessor  and 
depriving  the  lessee  of  its  rights  under  the 
lease.  The  evidence  shows,  as  was  anticipat- 
ed, that  the  expense  of  operating  the  prop- 
erty, including  the  rental  for  the  first  year, 
amounted  to  several  thousand  dollars  more 
than  the  gross  receipts,  and  that  for  the  sec- 
ond year,  but  decreasing  in  amount,  they  also 
exceeded  the  income  from  the  business.  The 
belief  and  expectation  of  the  parties  were 
that  the  business  would  develop  and  increase 
with  the  life  of  the  leasfe,  so  that  in  the  sub- 
sequent years  there  would  be  a  profit  to  both 
parties  in  the  operation  of  the  property,  and 
the  result  of  the  business  for  the  second  year 
seemed  to  justify  these  anticipations.  There 
seems  to  have  been  no  controversy  as  to  the 
actual  amount  expended  on  the  property  by 


the  lessee,  and  little  if  any  evidence  tiiat  the 
same  was  done  without  the  approval  of  the 
lessor  as  provided  in  the  contract 

It  Is  conceded  on  both  sides  that  but  two 
questions  are  presented  for  decision:  First, 
whether  the  garnishee  has  a  valid  claim 
against  the  judgment  creditor;  and,  second, 
if  it  has,  has  it  the  right  to  set  it  off  against 
the  judgment  of  plaintiff  in  this  action? 

On  the  first  question  our  conclusion  is  that 
the  claim  of  the  garnishee  Is  well  founded  on 
fact  and  upon  correct  legal  priadples.  As 
indicated,  the  amount  expended  Is  not  seri- 
ously controverted.  The  evidence  shows  that 
in  the  first  year  of  the  lease  $1,363.97  was 
spent  tn  such  improvements,  and  in  the  isec- 
ond  $749.87,  and  in  all  during  the  two  years 
the  lease  ran,  $2,113.84.  But  the  lessee  had 
the  benefit  of  the  improvements  made  in  the 
first  year  for  both  years ;  it  also  had  the  ben- 
efit of  the  improvements  made  during  the 
second  year  for  .that  year,  and  ought,  we 
think,  to  be  charged  with  a  reasonable  pro- 
portion of  the  costs  of  these  improvements 
for  the  time  it  had  •the  use  thereof.  A  fftir 
charge,  we  think,  would  be  two-fifths  of  the 
amount  expended  In  the  first  year  and  one- 
fourth  of  the  amount  expended  in  the  sec- 
ond year.  If  adjusted  in  this  way,  the  lessor 
company  would  owe  the  lessee  a  balance  of 
$818.37  on  account  of  the  expenditures  of 
the  first  year,  and  $562.41  of  the  amount  ex- 
pended in  the  second  year,  or  a  total  of  $1,- 
380.78,  to  which  should  be  added  the  sum  of 
$210.00  paid  under  the  contract,  out  of  the 
second  year's  rent,  to  the  Bank  of  Graham 
on  account  of  the  interest  on  the  bonds  of  the 
lessor  secured  by  mortgage  on  the  property, 
making  a  total  of  $1,590.78,  ft  sum  in  excess 
of  the  rent  accrued  for  the  second  year. 

But  counsel  for  plaintiff  contends  that  the 
amount  of  these  expenditures  is  not  the  true 
measure  of  damages  for  the  breach  of  de- 
fendant's contract;  that  though  special  the 
true  measure  of  its  damages  is  the  value  of 
the  unexpired  term  of  the  lease,  which  in 
this  case,  owing  to  the  showing  of  losses  in 
the  operation  of  the  property,  was  merely 
nominal,  and  that  no  substantial  damages 
are  shown.  But  had  not  the  lessee  the  right 
to  the  benefits  of  the  full  term  and  to  the  use 
of  the  improvements  made  in  an  enterprise 
which  the  parties  anticipated  would  be  prof- 
itable in  the  latter  years  thereof ;  and  wheth- 
er profitable  or  not,  did  It  not  have  the  right 
to  the  use  of  the  improvements  as  a  neces- 
sary equipment  in  minimizing  its  losses,  if 
any,  in  the  operation  of  the  property,  under 
a  contract  binding  it  to  pay  rent  for  the  full 
term  ?  We  think  this  to  be  the  true  construc- 
tion of  the  contract 

[1]  What  then  is  the  law  of  the  contract? 
The  rule  of  our  decisions  and  the  law  every- 
where is  that  the  rights  of  a  plaintiff  against 
a  garnishee  are  the  same  as  and  can  rise 
no  higher  than  the  rights  of  the  principal 
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debtor,  and  that  whatever  rights  of  set  off 
or  counterclaim  the  garnishee  has  against 
him,  he  may  offset  against  his  creditors. 
Crane  v.  Standard  Lumber  Mfg^.  Co.,  77  W. 
Va.  617,  87  S.  £2.  1018 ;  Harrison  B.  Schuler 
y.  I.  N.  Israel  et  al.,  120  U.  S.  500,  7  Sup. 
CL  048,  30  L.  Ed.  707;  Vlterbo  v.  Fried- 
lander,  120  U.  S.  707,  7  Sup.  Ct  962,  30  L. 
Ed.  776;  Rolling  Mill  Co.  y.  St  Louis  Ore 
&  Steel  Co.,  152  U.  S.  596,  14  Sup.  Ct.  710, 
38  L.  Ed.  565;  Singer  Sewing  Machine  Co. 
y.  Southern  Grocery  Co.,  2  Ga.  App.  545,  59 
S.  E.  473 ;  12  R.  C.  L.  &30  et  seq.  In  Taylor 
y.  Bradley.  39  N.  Y.  129,  100  Am.  Dec  415, 
426,  the  court  says: 

"To  my  mind,  the  only  rule  which  can  be 
prescribed,  and  the  only  rule  which  will  do  jus- 
tice to  the  parties,  is,  that  the  plaintiff  is  en- 
titled to  the  value  of  his  contract.  He  was  en- 
titled to  its  performance;  it  is  broken;  he  is 
deprived  of  his  adventure;  what  was  tills  op- 
portunity which  the  contcact  had  apparently 
secured  to  him  worth?  To  reap  the  benefit  of 
it,  he  must  incur  expense,  submit  to  labor,  and 
appropriation  of  his  stock.  His  damages  arc 
what  he  lost  by  being  deprived  of  his  chance  of 
profit.*' 


And  in  Armltage  Herschel  Co.  y.  Bamet, 
109  Minn.  468,  124  N.  W.  223,  27  L.  R.  A. 
(N.  S.)  811,  134  Am.  St.  Rep.  788,  18  Ann. 
Cas.  212,  it  was  held  that  the  lien  acquired 
by  the  garnishor  is,  in  the  absence  of  some 
special  and  superior  right  in  plaintiff,  sub- 
ject to  all  equities  existing  between  the  gar- 
nishee and  the  defendant 

But  upon  what  legal  or  equitable  principles 
may  we  say  that  the  garnishee  In  this  case 
is  entitled  to  the  cost  of  his  improvements 
less  the  value  of  the  use  he  had  thereof?  We 
have  observed  that  the  parties  to  the  con- 
tract anticipated  a  breach  of  the  contract  for 
quiet  enjoyment  by  a  specific  covenant  in  the 
contract  to  pay  damages.  But  Independently 
of  such  specific  cov^iant  the  law  is  that 
where,  as  in  this  case,  the  lessor  at  the  time 
of  making  the  contract  understood  the  use 
which  the  lessee  Intended  to  make  of  the 
premises,  and  knew  that  alterations  and  re- 
pairs were  required,  and  they  were  made  pur- 
suant to  his  understanding,  he  is  liable  to 
the  lessee  evicted  by  a  third  person  having 
a  superior  right  or  title,  for  the  necessary  ex- 
penses In  making  such  alterations  and  re- 
pairs.   Wolf  y.  Megantz,  184  Mich.  452,  151 


f  N.  W.  622,  Ann.  Cas.  1916D,  1146,  and  elab- 
orate note  dtlng  numerous  cases  supporting 
this  proposition ;  Friedland  v.  Myers,  139  N. 
Y.  432,  34  N.  E.  1055.  This  rule  has  special 
application,  we  think,  to  this  case  where  the 
improvements  were  in  the  nature  of  perma- 
nent improvements,  and  which  must  Inure  to 
the  special  benefit  of  the  lessor  at  the  end 
of  the  lease. 

[2, 3]  On  the  second  proposition  the  de- 
fendant in  error  insists  that  his  rights  be- 
came fixed  as  of  the  date  of  the  service  of 
the  process  of  garnishment  in  August,  1917, 
and  that  they  cannot  be  affected  by  condi- 
tions accruing  subsequently,  in  this  case  the 
subsequent  sale  and  disposition  of  the  prop- 
erty in  December  of  that  year.  The  general 
rule  thus  Invoked  is  true,  particularly  where 
applied  to  acts  of  the  garnishee  in  an  effort 
to  defeat  the  right  of  the  plaintiff  against 
the  principal  defendant,  in  fraud  of  plain- 
tiff's rights.  But  by  the  great  weight  of  au- 
thority and  upon  principles  of  reason  and 
justice  there  Is  a  well  founded  exception  to 
the  general  rule,  that  where  the  claim  and 
rights  of  the  garnishee  arise  out  of  the  very 
contract  upon  which  his  liability  to  the  prin- 
cipal debtor  has  accrued,  he  may  assert 
those  rights  at  any  time  before  final  judg- 
ment against  him.  And  in  cases  of  insol- 
vency or  bankruptcy  of  the  principal  debtor 
it  is  held  that  a  bank  or  other  creditor  may 
set  off  against  the  account  of  the  debtor  un- 
matured notes  or  debts  held  at  the  time  of 
the  service  of  the  process  of  garnishment. 
Wunderlich  v.  Merchants'  National  Bank,  109 
Minn.  468,  124  N.  W.  223,  27  L.  R,  A.  (N.  S.) 
811,  134  Am.  St.  Rep.  788,  18  Ann.  Cas.  212, 
and  note ;  Rolling  Mill  Co.  v.  Ore  &  Steel  Co.. 
supra;  Lannan  v.  Walter,  149  Mass.  14,  20 
N.  B.  196.  There  are  decisions  to  the  con- 
trary, but  we  are  disposed  to  follow  those 
which  appeal  to  us  as  best  founded  on  rea- 
son. 

We  have  examined  the  record  and  find  no 
merit  in  the  preliminary  question  raised  and 
relied  on  that  the  bill  of  exceptions  does  not 
sufilciently  identify  the  lease  or  contract  in- 
troduced in  evidence  by  the  plaintiff  himself. 

For  the  foregoing  reasons  we  reverse  the 
judgment  against  the  plaintiff  in  error,  and. 
dismiss  the  garnishment  proceedings  against 
it,  with  costs  in  this  court  and  in  the  circuit 
court  about  its  defense  in  this  behalf  ex- 
pended. 
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(83  W.  Va.  785) 

STATB  ex  tcI.  HERALD  ▼.  SURBER,  City 
aerk.     (No.  3847.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1919.) 

(Syllabus  hy  the  Court.) 

1.  Statutes  ^=»206—CoNSTBUcjnoN— Giving 
Effect  to  Entibe  Statute. 

A  statute  should  be  so  interpreted  aa  to  give 
effect  to  all  of  its  words,  if  possible. 

2.  Statutes  ^s»188—CoNBTBUGnoN— Mean- 
ing OF  WOBDS. 

General  nontechnical  terms  of  a  statute  are 
allowed  operation  and  effect  to  the  extent  of 
their  usual  and  ordinary  meaning,  unless  re- 
strained by  a  clearly  manifested  legislative  pur^ 
pose  inconsistent  therewith,  or  aome  other 
weighty  conmderation. 

8.  Statutes  ^=9188>-Constbuotion~Mean- 
ino  of  wobos. 

A  merely  permissive  and  unnecessary  im- 
plication does  not  alone  suffice  to  restrain 
them. 

4.  Elections  ^=>95— Regibtbation  Books- 
Statutes. 

A  special  or  local  statute  requiring  "regis- 
tration books"  to  be  sent  to  the  "polling  place" 
for  election  purposes,  when  the  law  contem- 
plates two  such  books  for  each  precinct,  re- 
quires the  sending  of  both  registration  books, 
notwithstanding  the  law  governing  general  elec- 
tions requires  only  one  to  be  sent  to  each 
precinct. 

5.  Elections  ^=s>119— Tbanbfeb  of  Votebs-^ 
PowEB  OF  Glebk— Absence  of  Registba- 
TioN  Books. 

Although  section  98a  (9)  of  chapter  8  (sec. 
129)  of  the  Code  of  1913  requires  the  sending 
to  each  precinct  of  only  one  of  the  two  regris- 
tration  books  provided  for  it,  while  the  other 
remains  in  the  clerk's  office  of  the  county  court, 
a  transfer  of  a  voter  cannot  be  legally  made  by 
said  clerk,  after  one  of  the  books  of  the  pre- 
cinct from  which  it  is  to  be  made  has  been 
lawfully  sent  from  his  office  for  election  pur^ 
poses,  but  it  c«n  be  made  as  long  as  both  books 
remain  in  his  office,  provided  the  time  be  not 
later  than  the  Saturday  next  preceding  the  elec- 
tion. 

Mandamus  by  the  State,  on  the  relation  of 
W.  E.  Herald,  against  E  M.  Surber,  City 
Clerk,  to  compel  the  delivery  of  a  registra- 
tion book  to  the  Commissioner  of  Election. 
Writ  awarded. 

G.  W.  McClintic,  of  Charleston,  for  relat- 
or. 

W.  E.  R.  Byrne,  of  Charleston,  for  respond- 
ent 

POFFENBARGER,  J.    The  city  derk  of 


liver  to  a  proi)erIy  designated  and  accredited 
commissioner  of  election  for  an  election  to  be 
held  in  said  city,  under  its  charter  as  amend- 
ed by  an  act  passed  by  the  Legislature 
February  14,  1919,  one  of  the  two  registra- 
tion books  of  the  precinct  represented  by 
the  applicant  for  the  election  supplies  for 
said  precinct,  under  the  impression  and  ad- 
vice that  the  law  authorized  delivery  of 
only  one  of  said  books,  the  commissioner 
made  an  informal  application  here  for  a 
writ  of  mandamus,  to  which  said  dprk  ap- 
peared. 

[4]  The  act  amending  the  diarter  provides 
that,  except  as  therein  ''otherwise  set  out," 
the  general  law  governing  registration  and 
elections  shall  apply  in  the  city  elections  t6 
be  held  under  the  charter.  That  law  specific- 
ally provides  that  one  registration*  book 
shall  be  sent  to  eadi  precinct  The  amended 
city  charter  says:  "The  registration  books 
shall  be  sent  to  the  polling  place  along  with 
the  ballots."  If  the  Legidlature  intended  the 
general  statute  to  govern  as  to  the  number 
of  registration  books  to  be  sent  out,  this 
provision  of  the  charter  was  unnecessary, 
and,  though  statutes  often  unnecessarily  re- 
peat provisions  of  others  literally  or  substan- 
tially, there  is,  nevertheless,  a  presunupdon 
of  a  legislative  purpose  in  the  use  of  every 
word,  phrase  and  clause  found  in  a  statute. 
Tested  by  its  terms,  this  amendment  clearly 
contemplates  delivery  of  both  registration 
books  for  each  precinct  to  the  election  offi- 
cers, and  the  words  indicate  intent  to  alter 
the  general  election  statute  as  to  the  regis- 
tration books,  in  so  far  as  it  applies  to  city 
elections  held  in  the  city  of  Charleston. 

[6]  But  the  words  indicating  such  purpose 
are  general  and  Indefinite,  and  the  courts 
sometimes  read  into  statutes  framed  in  such 
terms  Implied  exceptions.  Coal  &  Coke  Ry. 
Co.  V.  Conley  and  Avis,  67  W.  Va.  129,  67  S. 
E.  618.  Restraint  of  the  general  terms  used 
in  the  amending  act  lo  the  purpose  and 
effect  of  the  general  statute  is  claimed  under 
this  rule  of  Implied  exception,  because,  it 
is  said,  voters  removing  from  precincts  in 
which  they  have  been  registered  bo  others, 
between  the  date  of  registration  and  the  date 
of  the  election,  would  be  deprived  of  the 
right  of  transfer,  accorded  by  the  general 
election  law.  This  argument  assumes  the 
right  of  a  voter  to  be  so  transferred  after 
one  of  the  registration  books  has  been  sent 
out  by  the  clerk  of  the  county  court  for  the 
purposes  of  a  general  election.  Under  a 
proper  construction  of  section  98a  (9)  of 
chapter  3  (sec.  129)  of  the  Code,  there  is  no 
sudi  right  Upon  the  issuance  of  a  certi- 
ficate of  transfer,  the  clerk  is  required  to 
strike  the  name  of  the  voter  '^from  the  books 
from  which  said  certificate  is  issued."  If, 
when  a  transfer  is  requested,  one  of  the 
the  dty  of  Charleston  having  refused  to  de- 1  books  has  gone  out,  he  cannot  comply  with 
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these  terms  of  the  statute.  Hence,  the  stat- 
ute necessarily  implies  that  no  transfer  can 
be  made  in  the  absence  of  one  of  the  books, 
and  that  the  voter  must  apply  for  it  while 
both  books  of  the  precinct  in  which  he  is 
registered  are  in  the  hands  of  the  derk.  The 
law  requires  the  election  supplies  for  each 
precinct,  including  one  registration  book,  to 
be  sent  out  not  more  than  four  nor  less 
than  two  days  before  the  election.  Section 
37,  c.  3  (sec.  59)  Code.  As  they  may  go  at 
any  tipae  within  these  limitations,  the  voter 
entitled  to  a  transfer  is  subject  to  a  de- 
gree of  uncertainty  as  to  the  time  of  his 
application  for  it,  but  it  does  not  deprive  him 
of  a  full  and  fair  opportunity  to  obtain  a 
transfer,  nor  unreasonably  hamper  him  in 
the  exercise  of  his  franchise.  His  right  is 
absolute  until  within  four  days  of  the  elec- 
tion. Hence,  if  the  Legislature  Intended  It, 
there  Is  no  constitutional  restraint  or  limita- 
tion of  its  authority  to  ordain  it  Daniel  ▼. 
Simms,  49  W.  Va.  554,  39  S.  E.  690. 

[1]  The  terms  of  the  statute  quoted  here 
make  the  intent  to  do  so  plainly  manifest,  un- 
less they  are  limited  or  qualified  by  others. 
Section  98a(9)  of  chapter  3  of  the  Cede  pro- 
vides that  no  certificate  of  transfer  shall  be 
Issued  later  than  the  Saturday  next  preceding 
the  election,  and  this  is  the  only  provision  that 
recognizes  the  right  of  a  voter  to  obtain  a 
transfer  after  the  date  on  which  one  of  the 
registration  books  could  be  lawfully  sent 
oi)t  In  form  and  effect,  it  is  prohibitive. 
It  is  a  limitation,  not  a  grant  Nor  does 
it  necessarily  imply  right  in  the  voter  to 
defer  his  application  until  such  Saturday. 
It  necessarily  implies  such  right  condltlon- 
'ally,  that  Is  if  both  books  are  then  in  the 
clerk's  office,  so  as  to  enable  the  clerk  to 
comply  with  the  other  terms  of  the  section. 
Our  construction  gives  this  necessary  im- 
plication effect  and  range  of  operation,  and 
we  are  not  required  to  do  more.  But  we 
are  required  by  the  rules  of  interpretation  to 
give  the  other  terms  effect,  if  possible,  name- 
ly, those  requiring  the  name  to  be^struck 
from  both  books.  In  obedience  to  the  rules, 
we  adof^t  the  construction  that  gives  some 
effect  to  every  word  in  the  section. 

[2, 3]  Another  untenable  position  is  that 
the  law  contemplates  unbroken  custody  of  at 
least  one  book  by  the  clerk,  to  avoid  danger  of 
loss  by  fire  or  other  accident  Nothing  in 
either  the  general  statute  or  the  charter  ex- 
pressly so  provides.  In  so  far  as  such  intent 
may  arise  by  implication  from  the  terms  of  the 
general  statute,  it  furnishes  no  weighty 
reason  for  an  implied  limitation  of  the  ex- 
press terms  of  the  charter  act.  Mere  unnec- 
essary implications  never  restrain  the  mean- 
ing and  operation  of  express  legislative  terms 
used  in  a  statute. 

Upon  these  principles  and  conclusions, 
the  writ  applied  for  was  awarded. 


(83  W.  Va.  789) 
CITY  or  AVIS  ▼.  ALLEN.     (No.  3008.) 

(Supreme  Court  of  Appeals  of  West  Virginia* 

April  22,  1919.) 

(SyllabuM  5y  ihe  Court,) 

1.  Municipal  Cobpobations  ^=»1()9  — Ordi- 
nances—Passaqb— Identification  OF  Ob- 

DINANCE. 

In  determining  whether  an  ordinance  found 
upon  the  records  of  a  municipal  corporation  is 
sufficiently  identified  to  make  it  one  of  the  leg- 
islative acta  of  the  municipaUty,  the  subject- 
matter  of  the  ordinance,  the  form  of  the  record, 
and  the  purpose  sought  to  be  accomplished  will 
all  be  considered,  and  where  the  object  to  be 
attained  is  one  which  will  be,  in  the  ordinary 
course  of  affairs,  fully  accomplished  within  a 
relatively  short  time,  the  same,  strictness  in 
identifying  such  a  record  as  one  of  the  ordi- 
nances of  said  city  will  not  be  required  as  is 
demanded  where  the  ordinance  sought  to  be  es- 
tablished provides  a  permanent  rule  or  law  of 
general  appUcatlon. 

2.  Municipal   Cobpobations   ^=>109--Obdi- 

N  A  NGES—PaSSAGE— I  DENTIFIG  ATION . 

Where  the  common  council  of  a  municipal 
corporation,  for  the  purpose  of  keeping  a  record 
of  its  proceedings,  provides  two  books,  in  one  of 
which  is  entered  its  acts  or  proceedings  except 
the  ordinances  passed  by  it,  and  in  the  other  of 
which  is  entered  all  ordinances  passed  by  the 
council,  a  paper  without  date,  purporting  to  be 
an  ordinance,  found  pasted  in  such  ordinance 
book,  without  being  signed  by  either  the  mayor 
or  the  recorder  of  such  city,  which  provides 
for  the  paving  of  certain  streets  of  said  city  by 
name,  and  refers  to  a  certain  contract  having 
been  let  for  the  paving  of  said  streets,  is  suffi- 
ciently identified  as  an  ordinance  of  said  city 
by  a  minute  in  the  other  record  book  kept  by 
the  council  showing  the  passage  upon  a  certain 
day  of  such  an  ordinance  for  the  paving  of  the 
particular  streets  therein  named,  and  by  the 
contract  therein  referred  to. 

« 

3.  Municipal  Cobpobations  «=5>280(2)— Pub- 
lic Ihpbovements-^Pavino  Obdinances^ 
Necessity  of  Request  bt  Pbopbbtt  Own- 

EBS. 

Under  the  provisions  of  section  34  of  chap- 
ter 47  of  the  Code  of  1913  (sec.  2420),  a  city 
council  has  no  authority  to  pass  an  ordinance 
providing  for  the  paving  of  one  of  the  streets 
of  said  city,  and  the  assessment  of  two-thirds 
of  the  cost  thereof  against  the  property  abut- 
ting upon  such  street,  until  a  petition  in  writing 
of  the  persons  owning  the  greater  amount  of 
frontage  of  the  lots  abutting  on  both  sides  of 
such  street  between  any  two  cross  streets,  or 
between  a  cross  street  and  an  alley,  has  been 
presented  to  said  council  requesting  that  such 
improvement  be  made. 

4.  Municipal  Cobpobations  ^=»324— Acts  of 
CJiTT  Council— Collatebal.  Attack. 

Where,  from  the  record  of  a  municipal  co^ 
poration,  it  appears  that  the  council  found  to 
exist  the  facts  necessary  to  confer  ul^on  it  pow- 
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er  to  act  in  a  particular  pase,  such  finding  can- 
not be  questioned  collaterally. 

5.   MTJIVICIPAL  COBPOBATIONS  ^=»324r-PTJBIJC 

Improvements  —  Jubisdictiozyal  Findings 
— oollatebaii  attack. 

Where  a  city  council,  acting  under  the  pro- 
Tisions  of  section  34  of  chapter  47  of  the  Code 
1913  (sec  2420),  shows  by  its  record  that  it 
finds  as  a  fact  that  certain  persons  named  in 
said  record  signed  a  petitiotk  requesting  the 
paving  of  a  certain  street  in  said  town,  and  that 
the  property  owned  by  such  persons  is  the 
greater  amount  of  the  front  feet  of  the  property 
abutting  upon  said  street,  such  finding  is  con- 
clusive, and  c&nnot  be  questioned  in  a  suit 
brought  for  the  purpose  of  collecting  the  as- 
sessment. 

6.  Municipal  Cobpobations  ^=s>488,  489(5)^ 
Public  Impbovembnts— Pbotests—Waiveb. 

Where  the  owner  of  property  abutting  upon 
a  street  which  is  being  paved  knows  that  it  is 
the  purpose  to  assess  his  property  with  a  part 
of  the  cost  of  such  paving,  and  also  knows  of 
facts  which,  according  to  his  contention,  would 
render  it  improper  or  unlawful  to  make  an  as- 
sessment against  him,  if  he  would  avail  himself 
thereof,  he  must  bring  a  suit  to  test  the  ques- 
tion of  the  validity  of  the  proceedings  before 
the  work  is  done.  If  he  does  not  do  this,  he 
will  be  deemed  to  have  waived  any  right  he  may 
have  had  to  question  the  validity  of  an  assess- 
ment made  against  his  property  because  of  mat- 
ters within  his  knowledge  before  the  construc- 
tion of  the  work. 

7.  Municipal  Cobpobations  ^s>465,  469(1)— 
Paving  Impbovements— Apportionment  of 
Costs— Notice, 

An  assessment  by  a  city  upon  lot  owners  of 
part  of  the  cost  of  paving  a  street  is  not  in- 
valid because  the  assessment  is  determined  by 
apportioning  such  part  of  such  cost  among  the 
abutting  owners  in  proportion  to  the  number  of 
front  feet  of  their  respective  lots  abutting  on 
such  street,  or  because  there  was  no  notice  of 
such  assessment  to  the  owners  of  such  abutting 
lots. 

8.  Municipal  Cobpobations  ^=>449(1)— Pub- 
lic Impbovementb  —  Detebmination  of 
Costs. 

Where  a  dty  council,  acting  under  the  au- 
thority of  the  provisions  of  a  charter  granted 
to  it  by  a  circuit  court,  under  the  provisions  of 
chapter  47  of  the  Code  of  1913  (sees.  2382- 
2494),  passes  an  ordinance  in  accordance  with 
the  provisions-  of  section  34  of  said  chapter  (sec. 
2420),  providing  for  the  paving  of  a  certain 
street  of  said  town  and  the  assessment  of  two- 
thirds  of  the  cost  of  such  paving  against  the 
abutting  property  owners  in  the  manner  pro- 
vided by  said  section,  there  is  no  necessity  for 
a  further  ordinance,  after  the  work  is  com- 
pleted, to  determine  the  amount  of  such  coSt 
chargeable  to  each  piece  of  property,  inasmuch 
as  such  determination  involves  no  legislative 
or  judicial  action,  but  is  purely  ministerial,  in- 
volving only  a  mathematical  calculation. 


Error  to  Circuit  Court,  Snmmens  County. 

Action  by  the  City  of  Avis  against  N.  W. 
Allen.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Thos.  N.  Read  and  R.  F.  Dunlap,  both  of 
Hlnton,  for  plaintiff  In  error. 

E.  C.  Eagle,  of  Hlnton,  for  defendant  In 
error. 

RITZ,  J.  In  the  year  1910  certain  of  the 
citizens  of  the  dty  of  Avis  petitioned  the 
common  council  to  pave  certain  of  the 
streets.  The  council  bad  an  estimate  made 
of  the  cost  of  doing  such  work,  and  from  this 
estimate  It  appeared  that  'it  would  require, 
in  addition  to  the  funds  already  available, 
about  the  sum  of  $10,000  to  pay  the  part  of 
the  cost  of  such  work  that  would  have  to  be 
borne  by  the  city.  For  the  purpose  of  pro- 
viding this  fund  an  ordinance  was  adopted 
submitting  to  the  vote  of  the  people  the  ques- 
tion of  the  Issuance  and  sale  of  $10,000  of 
bonds.  This  ordinance  was  duly  ratified  at 
an  election  held  for  the  purpose,  and  the 
bonds  Issued  and  sold.  The  city  of  Avis  was 
existing  at  that  time  as  a  municipal  cor- 
poration under  and  by  virtue  of  a  charter 
granted  to  It  by  the  circuit  court  of  Sum- 
mers county,  under  the  provisions  of  chapter 
47  of  the  Code  (sees.  2382-24^),  and  it  was 
determined  to^do  this  paving  under  the  pro- 
visions of  section  34  of  that  (ihapter  (sec* 
2420).  Certain  petitions  were  filed  with  the 
council  purporting  to  be  by  the  owners  of 
property  abutting  upon  certain  streets  be- 
tween certain  of  the  cross  streets,  requesting 
that  such  streets  be  paved  under  the  provi- 
sions of  that  section.  After  these  petitions 
were  filed  the  council  passed  an  ordinance  in 
which  it  is  recited.  In  reference  to  each 
block  proposed  to  be  paved,  that  certain  of 
the  owners  of  property  within  said  block, 
whose  names  are  set  out  in  the  ordinance, 
had  petitioned  for  the  paving  of  such  street, 
and  further  reciting  and  finding  that  the 
property  owned  by  the  petitioners  was  the 
greater  amount  of  frcmtage  of  the  lots  abut- 
ting on  each  of  such  streets,  and  further  de- 
termining that  it  was  for  the  public  good  to 
pave  said  streets,  and  then  ordaining  that 
each  of  said  streets  be  paved  with  a  desig- 
nated kind  of  material,  of  a  designated 
width,  and  that  two- thirds  of  the  cost  there- 
of be  assessed  against  the  abutting  property 
owners,  in  accordance  with  the  provisions  of 
section  34  of  chapter  47  of  the  Code.  The  or- 
dinance further  ai^roved  a  contract  which 
had  theretofore  been  awarded  to  a  certain 
contracting  firm  for  the  doing  of  this  paving. 
The  defendant  in  this  case  was  the  owner 
of  two  lots  each  abuttln]g  50  feet  upon  one  of 
the  streets  so  paved.  He  did  not  sign  the  pe- 
tition asking  for  the  paving.  The  work  was 
done  under  the  contract  aforesaid,  and  when 
completed  it  is  shown  that  the  paving  com- 
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mittee  of  said  dty  ascertained  the  cost  of 
the  paying  of  each  street  between  the  respeo- 
tive  cross  streets,  and  ascertained  and  re- 
ported to  the  council  the  proportionate  part 
of  such  cost  properly  assessable  and  chargea- 
ble against  each  of  the  property  owners,  up- 
on the  basis  of  the  frontage  owned  by  them 
upon  each  of  said  streets,  and  it  is  shown 
that  when  this  report  was  made  to  Uie  coun- 
cil It  was  regularly  adopted  and  approved, 
but  no  minute  thereof  was  entered  upon  its 
record.  Upon  the  adoption  and  approval  of 
this  report  certificates  were  Issued  and  sign- 
ed by  the  mayor  and  recorder  reciting  the 
fact  of  the  approval  of  the  assessments  by 
an  ordinance  passed  on  the  date  which  the 
certificate  bears,  and  certifying  that  the 
amount  named  in  the  certificate  was  found  to 
be  due  from  the  party  against  whom  the 
same  is  made  on  account  of  said  paving  so 
done  as  aforesaid.  One  of  such  certificates 
was  issued  against  the  defendant  because 
of  the  lots  owned  by  him  abutting  on  one  of 
said  paved  streets  as  aforesaid.  He  refused 
to  pay  the  same,  and  this  suit  was  brought 
before  a  Justice  of  the  peace  to  enforce  the 
collection  thereof.  Upon  appeal  to  the  cir- 
cuit court  of  Summers  county  a  trial  of  the 
case  resulted  in  a  verdict  and  Judgment 
against  him  in  favor,  of  the  city  for  the 
amount  of  such  assessment,  and  from  that 
Judgment  he  prosecutes  this  writ  of  error. 
[1,  2]  The  first  and  most  serious  conten- 
tion of  the  defendant  is  that  the  ordinance 
providing  tor  the  paving  has  not  been  prov- 
ed. It  seems  that  the  council  of  the  dty  of 
Avis  kept  two  books  within  which  it  made 
minutes  or  records  of  its  proceedings.  One 
was  a  book  in  which  minutes  were  kept  of 
the  action  taken  by  the  council  at  its  meet- 
ings, and  the  other  a  book  in  which  were  re- 
corded ordinances  passed  by  the  council.  At 
the  meeting  of  the  council  held  on  the  12th 
day  of  June,  1911,  at  which  it  is  contended 
this  paving  ordinance  was  passed,  .the  min- 
ute book  shows  that  an  ordinance  providing 
for  the  paving  of  certain  of  the  streets,  being 
the  streets  that  were  paved,  was  presented 
and  was  passed,  but  the  ordinance  is  not 
spread  at  length  upon  this  minute  book.  In 
the  ordinance  book  is  found  the  ordinance 
written  out  on  separate  sheets  of  paper  and 
pasted  in  the  book.  There  is  no  date  on  it  in 
the  ordinance  book,  nor  is  it  identified  by  the 
signature  of  the  mayor  or  the  recorder,  and 
it  is  contended  that  it  is  entirely  invalid  be- 
cause of  the  fact  that  it  is  not  recorded  in 
the  book,  but  is  simply  pasted  therein,  and 
because  of  the  fact  that  it  is  not  identified  so 
that  it  certainly  appears  to  be  the  ordinance 
adopted  by  the  council.  It  was  held  in  Ha- 
ger  V.  Melton,  66  W.  Va.  62,  66  S.  E.  13,  that 
an  ordinance  providing  for  the  paving  and 
improvement  of  streets,  and  assessment  of  the 
cost  thereof  against  abutting  property  own- 
ers, recorded  by  being  pasted  in  the  book 


kept  for  the  purpose  instead  of  being  tran- 
scribed therein,  was  suflSdently  recorded. 
The  holding  in  that  case  is  that  what  is  sufii- 
clent  for  recordation  in  a  particular  case 
must  be  determined  in  the  light  of  the  sub- 
ject-matter, the  form  of  the  record,  and  the 
instrumentalities  by  which  it  is  effected,  and 
that,  when  it  appears  that  the  purpose  to  be 
sought  is  to  be  accomplished  within  a  rela- 
tively short  time,  a  record  of  a  less  perma- 
nent nature  than  is  ordinarily  required  for 
the  recordation  of  permanent  rules  or  laws 
may  be  sufilclent.  The  signature  of  the  may- 
or and  recorder  to  this  ordinance  is  not  at 
all  necessary  to  its  validity.  Dillon  on  Mu- 
nicipal Corporations,  §  607.  It  is  true  such 
records  are  usually  authenticated  in  that 
way.  This  is  for  the  purpose  of  Identifying 
them  as  records  of  the  city.  Ordinarily, 
where  ordinances  are  recorded  in  a  separate 
book  from  the  minutes  of  the  cotmdl  showing 
their  passage,  some  entry  is  made  indicating 
what  they  are  and  when  they  were  passed, 
and  this  entry  authenticated  by  the  proper 
officers  of  the  dty.  This  is  done  for  the  pur- 
pose of  identification.  Such  requirements 
are  not  mandatory,  and  a  failure  in  that  re- 
gard will  not  avoid  the  ordinance,  provided 
it  can  be  identified  from  the  dty's  records 
as  an  ordinance  duly  passed  by  the  coimdl. 
In  this  case  the  position  of  this  ordinance  in 
the  ordinance  book  indicates  that  it  was  the 
ordinance  referred  to  in  the  minutes  showing 
the  passage  of  such  an  ordinance  by  the 
council  at  its  meeting  on  June  12,  1911.  Ttie 
reference  in  it  to  the  names  of  the  property 
owners  who  filed  petitions  asking  for  the  pav- 
ing of  these  streets  identifies  it  as  the  ordi- 
nance passed  at  that  time;  for  these  are  the 
same  streets  referred  to  In  the  coundl's  min- 
utes. As  was  held  in  the  case  of  Hager  v. 
Melton,  the  same  strictness  will  not  be  re- 
quired in  the  recordation  of  those  ordinanc- 
es, the  purpose  of  which  is  ordinarily  com- 
pletely fulfilled  in  a  relatively  short  time,  as 
is  required  in  the  recordation  of  permanent 
rules  or  laws  of  a  munldpality,  and  this 
applies  as  well  to  the  means  of  identifying 
the  ordinance  as  it  does  to  the  method  of 
their  recordation.  It  is  quite  patent  that  the 
purpose  sought  to  be  accomplished  by  this 
ordinance  would  ordinarily  be  completely 
fulfilled,  and  the  ordinance  be  a  nullity,  so 
fiir  as  it  would  have  any  effect  upon  the  per- 
sons or  property  of  the  municipality,  within 
a  short  time  after  its  enactment  The  mem- 
ory of  the  people  doing  the  work  and  of  the 
dUzens  affected  thereby  wHl  always  be 
available  to  aid  the  ofllcers  during  its  entire 
life,  and  where  this  is  so,  we  cannot  say  that 
the  ordinance  would  be  void  because  it  can- 
not be  as  certainly  identified  from  the  evi- 
dence contained  in  the  record  as  is  ordinari- 
ly required  for  the  identification  of  the  per- 
manent rules  and  laws  enacted  for  the  gov- 
emm^it  of  the  dty. 
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[8-S]  It  is  fnrther  contended  by  the  de- 
fendant that  the  finding  of  the  council  In  the 
ordinance  above  referred  to  that  the  persons 
owning  the  greater  amount  of  frontage  of  the 
lots  abutting  upon  said  street  had  petition- 
ed for  the  paving  thereof  is  false;  his  con- 
tention being  that  two  of  the  parties  who 
are  recited  in  the  ordinance  as  having  sign- 
ed the  petition  for  the  paving  of  the  street 
did  not  sign  it  at  all,  and  that  when  the 
frontage  owned  by  these  two  parties  is  not 
Included  in  the  amount  owned  by  the  other 
petitioners,  It  does  not  mal^e  a  majority  of 
the  frontage,  but,  if  this  frontage  is  included, 
then  the  persons  owning  the  greater  amount 
of  the  frontage  did  petition  for  the  paving 
of  the  street.  The  court  in  the  trial  of  this 
case  submitted  the  questl<Hi  of  fact  to  the 
Jury  as  to  whether  or  not  these  two  proper- 
ty owners  had  signed  the  petition,  and  he 
made  the  recovery  dependent  upon  the  find- 
ing of  the  Jury  In  this  regard,  and  of  course, 
the  Jury  having  found  In  favor  of  the  plain- 
tiff, it  necessarily  found  that  the  petition 
was  signed  by  these  imrties.  This  was  much 
more  favorable  to  the  defendant  than  he  had 
any  right  to  expect.  The  council  of  the  dty 
of  Avis  is  a  tribunal  of  limited  Jurisdiction, 
but  notwithstanding  this  fact  its  actions  and 
Judgments  within  the  powers  conferred  upon 
it  are  as  conclusive  and  binding  upon  all 
parties  as  the  Judgments  of  courts  or  bodies 
of  general  Jurisdiction.  This  council,  under 
the  provision  of  section  34  of  chapter  47  of 
the  Code,  had  the  power  and  authority  to 
pass  an  ordinance  providing  for  the  paving 
of  the  street  in  question,  upon  the  filing  of  a 
petition  signed  by  the  owners  of  the  greater 
amount  of  the  frontage  upon  said  street. 
The  filing  of  this  petition  was  necessary  to 
confer  Jurisdiction  upon  the  coundl.  Onie 
determination  of  the  council  that  certain 
people  named  in  the  ordinance  had  signed 
said  petition  was  a  finding  of  the  facts  nec- 
essary to  confer  the  Jurisdiction.  This  find- 
ing could  not  be  questioned  collaterally,  and 
the  court  should  not  have  submitted  that 
question  to  the  Jury.  It  was  not  open  to  at- 
tack In  this  collateral  way.  Shank  v.  Town 
of  Ravenswood,  43  W.  Va.  242,  27  S.  E.  223. 

[6]  There  is  another  reason  why  the  de- 
fendant cannot  attack  the  ordinance  because 
of  the  matters  he  now  attempts  to  set  up 
against  Its  validity.  These  matters,  as  before 
stated,  do  not  affect  the  constitutional  right 
or  power  of  the  council  to  do  the  thing  which 
it  did,  but  only  challenge  the  validity  of  the 
act  because  of  the  manner  In  which  it  was 
done,  because  of  failure  to  observe  some  of 
the  formalities  ordinarily  attending  the  do- 
ing of  such  acts.  It  is  shown  that  the  de- 
fendant lived  upon  this  street  during  all  of 
the  time  that  the  work  was  being  done.  He 
admits  that  he  was  there  when  It  began,  that 
he  was  present  practically  every  day  during 
all  of  the  time  it  was  being  carried  on,  and  | 


he  knew  that  It  was  proposed  to  asseds  him 
with  one-third  of  the  cost  of  doing  the  pav- 
ing in  front  of  his  property,  but  he  took  no 
steps  whatever  to  prevent  the  doing  of  the 
work  before  the  money  had  been  spent  and 
the  paving  accomplished.  With  full  knowl- 
edge of  the  things  which  he  now  complains 
make  the  assessment  invalid,  he  stood  by 
and  without  making  any  claim  that  such  an 
assessment  would  be  invalid  because  there- 
of, or  taking  any  steps  to  prevent  what  he 
now  claims  was  an  unlawful  expenditure  of 
the  city's  money,  allowed  the  work  to  go  on, 
money  to  be  spent, 'and  benefits  accrue  to  his 
property,  and  undertakes,  after  ail  this  is 
done,  to  set  up  as  a  defense  to  the  assess- 
ment for  these  benefits  alleged  failures  of  the 
munldpcd  authorities  to  comply  with  some  of 
the  requirements  of  the  law.  This  he  cannot 
do.  We  held  in  the  case  of  Damron  v.  City 
of  Huntington,  82  W.  Va.  401,  96  S.  E.  53, 
that  the  owner  of  property  abutting  on  a 
street,  who  knows  that  the  same  is  being  im- 
proved, and  that  it  is  the  piui)ose  to  charge 
him  with  a  special  assessment  because  of 
such  improvement,  knowing  of  facts  which 
he  contends  would  make  the  doing  of  such 
work  improper  and  illegal,  cannot  avail  him- 
self thereof  to  defeat  an  assessment  made 
for  the  improvement  imless  he  takes  steps  to 
enjoin  or  stop  the  construction  of  the  work 
before  the  money  Is  spent  If  he  lies  by  and 
allows  the  public  authorities  to  spend  the 
money  with  full  knowledge  of  their  purpose, 
he  will  be  estopped  to  set  up  as  a  defense 
against  an  assessment  upon  his  property  for 
such  improvements  matters  of  which  he  had 
knowledge  before  the  work  was  done  and 
the  money  spent 

[7]  The  defendant  further  contends  that  he 
had  no  notice  of  the  passage  of  the  ordinance 
providing  for  the  paving  of  these  streets  and 
the  assessment  of  part  of  the  cost  thereof 
against  the  abutting  property,  nor  did  he 
have  notice,  according  to  his  contention,  of 
the  adoption  by  the  council  of  the  report 
of  the  paving  committee  showing  the  amount 
to  be  charged  against  each  separate  prop- 
erty owner.  The  statute  does  not  require 
notice  to  him.  The  assessment  made  in  this 
case  is  not  upon  the  basis  of  the  peculiar 
benefits  derived  to  each  lot,  but  is  upon  the 
basis  of  the  frontage  of  each  lot  upon  the 
street  improved,  and,  as  was  held  in  the  case 
of  Heavner  v.  City  of  Elkins,  69  W.  Va.  255, 
71  S.  E.  184,  52  li.  R.  A.  (N.  S.)  1035,  Ann. 
Gas.  1913A,  653,  such  an  assessment  is  not 
void  because  based  upon  the  number  of  front 
feet  of  lots  abutting  on  the  street,  or  because 
no  notice  of  such  assessment  is  given  to  the 
lot  owner.  The  mayor  of  the  town,  however, 
testifies  that  he  did  serve  notice  in  writing 
upon  the  defendant,  as  well  as  others  owning 
property  abutting  upon  the  streets  proposed 
to  be  paved,  that  the  council  would  at  a  cer- 
tain time  consider  the  ordinance  providing 
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for  said  paving.  The  defendant  denies  that 
such  notice  was  ever  seired  upon  him.  The 
trial  court  submitted  this  question  to  the 
Jury,  and  the  Jury  found  by  their  verdict 
that  such  written  notice  was  actually  given 
the  defendant  This  was  placing  upon  the 
plaintiff  a  heavier  burden  than  it  was  re- 
quired to  bear,  but  the  defendant  cannot 
complain  of  that 

[8]  Another  contention  is  that  the  assess- 
ment is  void  for  the  reason  that  there  is  no 
record  upon  the  council's  minutes  showing 
the  cost  of  the  paving  and  the  amount 
chargeable  to  the  owner  of  each  piece  of 
property  abutting  upon  the  street  The  may- 
or of  the  town  testifies  that  a  report  was 
made  to  the  council  after  the  paving  was 
c(»npleted  showing  the  cost  of  the  paving  of 
each  street,  and  the  amount  of  such  cost 
properly  chargeable  to  each  abutting  lot  own- 
er, and  that  this  report  was  adopts  by  the 
council  by  an  ordinance,  but  it  appears  that 
the  recorder  of  the  town,  who  is  a  brother  of 
the  defendant,  failed  for  some  reason  to  en- 
ter this  ordinance  upon  any  of  the  record 
books  of  the  dty.  Pursuant  to  this,  however, 
a  certificate  was  issued,  signed  by  the  mayor 
and  by  the  recorder,  certifying  the  amount 
whidi  the  coimcll  assessed  by  this  ordinance 
against  the  def^idant,  and  also  certifying  in 
the  certificate  the  passage  of  the  ordinance. 
The  contention  Is  that  the  action  of  the  coun- 
cil cannot  be  proved  by  parol,  and  that  with- 
out some  action  upon  the  part  of  the  council 
fixing  the  amount  to  be  charged  against  the 
defendant  there  could  be  no  valid  assessment 
We  do  not  think  such  is  the  case.  The  ordi- 
nance providing  for  the  paving,  as  well  as 
the  law  under  which  it  was  enacted,  provides 
for  an  assessment  against  the  abutting  prop- 
erty owners  for  two-thirds  of  the  cost  of 
such  paving,  one-third  to  be  borne  by  the 
property  abutting  on  each  side  of  the  street 
proposed  to  be  paved.  In  this  case  the  or- 
dinance shows  that  the  contract  had  been  let 
for  the  work,  and  also  shows  the  width  of 


the  street  to  be  paved,  and  all  in  Uie  world 
the  defendant  had  to  do  to  find  out  how 
much  the  assessment  against  him  would  be 
was  to  ascertain  from  the  contract  one-third 
of  the  cost  of  paving  the  street  of  the  width 
pr<^osed  In  front  of  his  property,  at  the 
price  provided  therefor  by  the  contract  He 
could  do  this  as  well  before  the  paving  was 
done  as  he  could  afterward.  The  ascertain- 
ment of  the  amount  to  be  charged  against 
the  defendant's  property  was  mere  mathe- 
matical calculation  which  required  no  Judi- 
cial or  legislative  action  upon  the  part  of 
the  council  All  action  of  this  character 
which  the  council  had  to  perform  had  been 
performed  when  the  ordinance  was  passed 
and  the  contract  let  In  the  case  of  City  of 
Bluefleld  v.  McClaugherty,  64  W.  Va.  536,  63 
S.  E.  363,  it  was  held  that,  where  an  attempt 
was  made  to  collect  from  an  abutting  prop* 
erty  owner  the  cost  of  laying  a  sidewalk,  no 
formal  assessment  of  the  cost  of  laying  such 
walk  evidenced  by  a  city  record  need  be 
shown;  such  assessment  being  ministerial 
and  having  no  Judicial  force  imder  the  stat- 
utes of  this  state,  or  the  charter  of  said 
city.  And  so  we  say  here  that  the  ascer- 
tainment of  the  amount  to  be  diarged 
against  the  defendant  involved  nothing  but 
a  ministerial  act,  a  mere  matter  of  calcu- 
lation, and  it  was  not  necessary  in  order  to 
recover  in  this  case  that  it  be  proved  that 
the  council  had  made  any  record  thereof.  It 
was  proved  in  this  case  that  the  council  had 
determined  the  amount  to  be  assessed,  and 
that  the  amount  shown  by  the  certificate 
was  this  amount  This  was  the  manner  re- 
sorted to  by  the  dty  to  prove  the  amount  to 
whidi  the  dty  was  entitled,  and  in  the  ab* 
sence  of  anything  to  the  contrary  the  evi- 
dence was  suffldent  upon,  which  to  base  the 
Jury's  verdict 

We  find  no  error  in  the  Judgment  prejudi* 
dal  to  the  defendant,  and  the  same  is  af- 
firmed. 


N.a) 
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cm  N.  C.  426) 

DULA    et    «L    ▼.    BOARD    OF    GRADED 
SCHOOL  TRUSTEES  OF  LENOUt. 

(No.  473.) 

(Supreme  Court  of  North  Carolinft.     liaj  14, 

1919.) 

1.  Makdaitus  ^=^79— Cohpxzxino  Opsnino 
OF  SosooL  FOB  Balance  of  Term. 

Under  Pxiy.  Laws  1903,  c.  132,  establuh- 
ing  the  graded  school  of  the  town  of  Lenoir,  ap- 
pointing the  board  of  tmstees,  and  providing 
the  board  should  have  exdnsive  control  of  all 
pabUc  schools,  etc.,  where  the  board  did  not 
act  capridonsly  or  arbitrarUy  in  refusing  to 
open  the  school  for  the  balance  of  the  term  to 
May  15tht  after  an  influensa  epidemic  and  con- 
sequent quarantine,  which  ended  about  Feb- 
ruary 1st,  the  courts  cannot  compel  such  ac- 
tion by  mandamus. 

2.    MaITDAICUB  ^an^jyjBCBMTlOVART  AOT»— 
BSFUSAL  OF  OFFEOXB  TO  AOT  AT  AlX. 

Mandamus  will  issue  to  compel  perform- 
ance of  a  specific  ministerial  duty  imposed  by 
law  when  no  discretion  1b  vested  in  the  officer, 
and  will  issue  when  officers  vested  with  discre- 
tion will  not  act  at  all;  the  function  of  the 
writ  then  being  merely  to  set  official  discretion 
in  motion. 

Appeal  from  Superior  Court,  Caldwell 
Connty;    Long,  Judge. 

Action  for  mandamus  by  A.  W.  Dula  and 
others  against  the^  Board  of  Graded  School 
Tmstees  of  Lenoir.  Prom  a  judgn^/ent  deny- 
ing the  writ,  plaintiffs  appeaL    Affirmed. 

This  Is  an  acticm  brought  by  A.  W.  Dula 
and  others  against  the  board  of  trustees  of 
the  Lenoir  graded  school,  asking  for  a  writ  of 
mandamus  to  compel  the  said  board  of  trus- 
tees of  the  Lenoir  graded  school  to  open  and 
operate  the  said  school  in  Lenoir  for  the 
balance  of  the  school  term,  which  began  in 
September,  1918,  and  vras  to  dose  about  May 
15.  1919. 

The  board  of  trustees  employed  Horace 
Sisk  as  superintendent  of  the  graded  school. 
Miss  Mary  Coffey  as  principal  of  the  school, 
and  a  full  corps  of  teachers  of  about  20  to 
mn  said  school,  to  begin  about  the  Ist  of 
Septonber,  1918,  and  to  continue  until  abont 
May  16,  1919,  and  contracted  to  pay  said 
superintendent  and  teachers  a  stipulated 
price,  making  a  full  term  of  school  of  about 
8%  months  for  the  year.  The  said  graded 
school  opened  on  S^tember  lst»  and  continu- 
ed for  al>ont  a  month,  when  an  epidemic  of 
influenza  broke  out  in  the  town  and  school 
district,  and  about  October  2d  the  school  was 
suspended  on  account  of  said  epidemic  and 
continued  suspended  indefinitely;  the  said 
trustees  hoping  that  the  ei^demic  would  die 
out  and  they  would  be  Justified  in  opening 
the  school  for  the  balance  of  the  sdiool  term. 

There  was  considerable  agitation  in  the 


town,  both  pro  and  con,  as  to  opening  the 
school;  some  clamoring  for  it  to  be  opened, 
and  others  Insisting  that  it  ought  not  to  be 
opened.  About  January  1, 1919,  the  epidemic 
reached  its  danger  point,  and  a  great  number 
of  people  in  the  town  were  down  with  the 
disease,  and  the  doctors  were  not  able  to  con- 
trol it,  and  about  January  9th  the  board  of 
trustees  met  and  decided  that  it  was  unwise 
and  dangerous  to  the  health  of  the  town  and 
school  to  open  the  sdtiool  for  the  spring  term, 
and  they  decided,  and  announced,  their  pur- 
pose not  to  open  the  school  again  until 
September,  1919. 

Soon  after  this  meeting  and  decision  of 
the  trustees,  the  Infiuenza  abated  and  grad- 
ually got  better,  until  about  the  1st  of  Feb- 
ruary it  had  almost  disappeared.  The  trus- 
tees then  consulted  with  Mr.  Sisk,  their  sup- 
erintendent, and  Miss  Coffeji  the  principal  of 
the  school,  and  were  advised  by  them  that 
it  was  inexpedient  and  inadvisable  to  open 
the  school  for  the  spring  term  at  that  late 
date,  giving  as  thdr  reason  that  the  short- 
ness of  the  term  would  not  permit  the  pupils 
or  scholars  to  make  the  grades  and  pass  from 
their  present  grade  at  the  opening  of  the 
September  term,  1919,  to  the  next  grade 
above,  and  their  best  Judgment  dictated  to 
them  that  it  would  be  a  vraste  of  time  and 
money  to  run  the  sdiool  for  so  short  a  period. 
Thereupon  the  plaintiff  asked  for  his  writ  of 
mandamus  to  compel  them  to  open  the  school. 

After  the  reading  of  the  complaint,  answer, 
and  replication,  his  honor  instructed  the  de- 
fendants to  give  their  reasons  for  their  ac- 
tion in  writing,  whereupon  they  filed  the  fol- 
lowing report: 

'^o  His  Honor,  Judge  B.  F.  Longt 

"As  directed  by  your  honor,  the  board  of 
trustees  of  the  Lenoir  graded  school  beg  leave 
to  make  the  following  report: 

**(1)  We  wish  to  assure  your  honor  that  in 
all  we  have  done,  and  left  undone,  in  the  mat- 
ter of  directing  tiie  affairs  of  the  Lenoir  grad- 
ed school  since  the  beginning  of  the  term  in 
September  up  to  the  present  time  he  have  had 
no  feeling  whatever  in  the  matter,  and  have 
been  influenced  solely  by  what  we  conceived  to 
be  for  the  best  interests  of  the  life  and  health 
of  the  teachers  and  pupils  and  of  the  schooL 

"C2)  IVom  the  early  part  of  October  until  the 
present  time  the  school  has  been  closed  by  the 
quarantine  put  in  force  by  the  county  board  of 
health,  which  we  undentood  had  lawful  au- 
thority to  place  such  quarantine,  and  we  were 
so  advised  by  counsel. 

"(8)  As  to  opening  the  sdiool  at  this  time  in 
the  event  of  all  quarantine  being  lifted,  we  are 
of  the  opinion  that  it  would  be  impractical 
and  inadvisable  for  the  following  reasons: 

*'(a)  We  were  advised  by  Mr;  Sisk,  the  su- 
perintendent, about  the  first  of  January  that 
on  account  of  the  time  already  lost  up .  to 
Christmas  it  would  be  possible  to  complete  the 
year's  work  by  beginning  not  later  than  Jan- 
uary 6th,  running  the  school  six  days  a  week, 
condensing  the  woric  as  much  as  possible,  and 
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extending  the  term  to  June  15th,  but  in  his 
opinion,  and  from  his  observation  in  other 
schools,  this  is  not  a  practical  nor  satisfac- 
tory working  plan  and  would  not  be  advisable, 
the  same  having  been  abandoned  by  all  the 
schools  he  has  seen  try  it. 

"He  states  further  that  a  part  of  the  teach- 
ers, at  least,  tn  order  to  comply  with  the  reg- 
ulations of  the  state  board  of  education,  and  to 
retain  their  certificates,  must  attend  summer 
school  or  summer  institutes,  which  are  held  in 
the  period  from  June  15th  to  the  last  of  Au- 
gust. 

"(b)  Miss  Mary  Coffey,  principal  of  the  high 
school,  states  to  our  board  that  teaching  six 
days  a  week  and  extending  the  term  to  June 
15th,  is,  in  her  opinion,  not  satisfactory  and 
not  practical,  and  cannot  be  made  productive 
of  good  results,  for  the  reason  the  teachers,  as 
well  as  the  pupils,  must  have  some  time  to 
themselves,  and  neither  can  do  satisfactory 
work  without  regular  periods  of  rest.  Miss  Cof- 
fey is  a  most  efficient  teacher  and  has  been  con- 
nected with  the  school  almost/ since  the  be- 
ginning in  1903. 

"If  it  was  barely  possible  to  complete  the 
year's  work  by  beginning  January  6th,  we  feel 
that  it  would  be  altogether  impossible  to  do  so 
if  the  school  was  opened  at  any  later  date. 

"(4)  As  we  were  not  permitted  by  the  quar- 
antine to  open  the  school  on  January  6th,  and 
as  oh  January  8th  the  patrons  of  the  school 
in  an  election  indicated  by  a  vote  of  150  to  70 
that  they  wanted  the  school  closed  for  the 
year,  and  the  county  board  of  health  and  our 
school  board  having  agreed  to  abide  by  the  wish- 
es of  the  majority  of  the  patrons,  regardless  of 
our  individual  opinion,  we  decided  to  close 
the  school  for  the  year  and  felt  it  our  duty  as 
trustees  to  settle  with  and  discharge  teachers 
as  rapidly  as  possible.  So  far  we  have  set- 
tled with  and  discharged  twelve  out  of  nineteen 
teachers,  many  of  whom  have  secured  other  posi- 
tions, and  therefore  are  not  available  for  us 
at  this  time. 

"Our  experience  in  employing  teachers  tells 
us  that  it  is  practically  impossible  to  secure 
competent  teadiers  at  this  time  of  the  year,  and 
that  it  is  far  better  to  have  no  teacher  than  an 
incompetent  one.  Six  of  the  other  teachers  are 
engaged  in  teaching  private  schools  and  we  un- 
derstand are  getting  as  good  or  better  pay  than 
their  regular  salaries,  and  this  pay  is  to  be 
deducted  from  their  regular  salaries  from  the 
graded  school. 

"(5)  For  the  reasons  above  set  forth  and  for 
the  shortness  of  the  time  between  now  and  the 
end  of  the  school  term,  which  is  about  May  15, 
1919,  we  have  unanimously  decided,  in  the  ex- 
ercise of  our  best  judgment  and  discretion,  not 
to  open  said  school  for  the  rest  of  the  term.  In 
doing  this  we  feel  that  we  are  acting  for  the 
best  interests  of  both  patrons  and  children  of 
said  school,  and  we  sincerely  wish  that  the 
length  of  time  between  this  date  and  the  end 
of  the  term  was  of  sufficient  length  to  permit  us 
to  open  said  school  and  do  valuable  work,  but 
we  are  mindful  of  the  fact  that  the  time  is  so 
short  that  whatever  is  done  in  the  way  of 
teaching  between  now  and  the  end  of  the  term 
would  all  have  to  be  repeated,  rehashed,  and 
gone  over  again  at  the  beginning  of  the  next 
term,  as  it  is  impossible  for  the  children  in 
any  grade  of  the  said  school  to  complete  their 


grade  in  so  short  a  time,  and  they  cannot,  un- 
der the  circumstances,  even  if  the  school  were 
opened  now,  be  advanced  to  the  grade  above. 
"Respectfully  submitted, 

"W.  B.  Watson,  Chairman. 

"V.  H.  Beach, 

"V.  D.  Guire, 

"G.  F.  Harper, 

"H.  M.  Teague, 

"K.  A.  Unk." 

The  facts  stated  in  this  report  were  sub- 
stantially found  to  be  true,  except  his  honor 
held  that  the  proceedings  for  quarantine 
were  irregular,  and  that  there  was  no  neces- 
sity for  keeping  the  school  closed  after  Feb- 
ruary 1,  1919,  on  account  of  influenza,  and 
that  the  defendant  board  then  had  the  rig^t 
to  open  the  school;  also,  that  there  is  suffi- 
cient eTidence  to  justify  the  belief  that,  if 
the  trustees  thought  proper  to  open  the  school 
now,  they  could  obtain  teachers  to  do  the 
work,  and  he  concluded  his  judgment  as  fol- 
lows: 

"But  the  defendants,  as  it  seems  to  me,  had 
the  discretion  and  they  exercised  it,  and  I 
cannot  say  that  they  did  so  in  bad  faith  or  ar- 
bitrarily, so  that  I  conclude  that  I  cannot  issue 
the  writ  of  mandamus  as  prayed  by  the  plain- 
tiff, and  the  same  is  denied.' 


It 


To  this  the  plaintiffs  excepted  and  appeal- 
ed to  the  Supreme  Court 

W.  A.  Self,  of  Hickory,  and  Edmund  Jones, 
of  Lenoir,  for  appellants. 

M.  N.  Harshaw  and  W,  C  Newland,  both 
of  Lenoir,  for  appellee. 

ALLEN,  J.  The  graded  schools  of  Lenoir 
were  established  under  chapter  132,  Priv. 
Laws  of  1903,  in  which,  after  appointing  a 
board  of  trustees,  it  is  provided  in  section  13 
of  said  act: 

"That  said  board  of  graded  school  trustees 
shall  have  exclusive  control  of  all  public  schools 
in  said  school  district,  free  from  supervision 
and  control  of  the  county  board  of  school  di- 
rectors and  the  county  superintendent  of  schools 
of  CaldweQ  county;  shall  prescribe  rules  and 
regulations,  not  inconsistent  with  this  act,  for 
their  own  government  and  for  the  government 
of  such  schools;  shall  prescribe  the  qualifica- 
tions, employ  and  fix  the  compensation  of  all 
officers  and  teachers  of  such  schools;  shall 
cause  to  be  taken  from  time  to  time,  in  accord- 
ance with  the  general  school  law  of  the  state, 
an  accurate  census  of  the  school  population  of 
said  school  district,  and  shall  ei^ercise  such  oth- 
er powers  as  may  be  necessary  for  the  suc- 
cessful control  and  operation  of  said  graded 
schools." 

[1]  ^is  clearly  leaves  the  control,  man- 
agement, and  supervision  of  the  schools  to 
the  judgment  and  discretion  of  the  trusteesp 
and,  as  his  honor  has  refused  to  find  that 
they  have  acted  capriciously  or  arbitrarily, 
the  courts  cannot  interfere. 
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"In  namerouB  and  repeated  decisions  the 
principle  has  been  announced  and  sustained 
that  courts  may  not  interfere  with  discretionary 
powers  conferred  on  these  local  administratiTe 
boards  for  the  public  welfare  unless  their  ac- 
tion is  so  clearly  unreasonable  as  to  amount  to 
an  oppressive  and  manifest  abuse  of  discretion. 
Jeffress  v.  Greenville,  154  N.  O.  499  [70  S.  £. 
919];  Board  of  Education  y.  Board  of  Com- 
missioners, 150  N.  G.  116  [63  S.  E.  724]; 
Rosenthal  v.  Goldsboro,  149  N.  C.  128  [62  S. 
E.  905,  20  L.  R.  A.  (N.  S.)  809,  16  Ann.  Gas. 
639];  Ward  y.  Gommissioners,  146  N.  Q.  534 
[60  &  E.  418,  125  Am.  St.  Rep.  489] ;  Small 
y.  Edenton,  146  N.  G.  527  [60  S.  B.  413,  20 
L.  R.  A.  (N.  S.)  145];  Tate  v.  Greensboro,  114 
N.  G.  392  [19  S.  E.  767,  24  L.  R.  A.  671]; 
Brodnax  v.  Groom,  64  N.  G.  244."  Newton  v. 
School  Com.,  158  N.  G.  188,  73  S.  E.  887. 

[2]  The  rule  is  otherwise,  and  mandamus 
will  issue,  whea  no  discretion  is  vested  in  the 
officer  to  compel  the  performance  of  a  spe- 
dflc  ministerial  duty  im];)osed  by  law.  With- 
ers y.  Gom'rs,  163  N.  G.  344,  79  S.  E.  615. 

It  will  also  issue  when  officers,  yested  with 
discretion,  will  not  act,  and  refuse  to  ezer- 
dse  their  discretion  one  way  or  the  other,  to 
compel  action  on  their  part,  '"but  the  function 
of  the  writ  is  merely  to  set  in  motion.  It 
wOl  not  direct  how  the  duty  shall  be  per- 
formed or  the  discretion  exercised.  To  do  so 
would  be  to  substitute  the  judgment  and  dis- 
cretion of  the  court  issuing  the  mandamus 
for  that  of  the  court  or  officer  to  whom  it  was 
committed  by  law."  Battle  y.  Rocky  Mount, 
156  N.  C.  336,  72  S.  E.  356. 

In  this  case  the  trustees  have  acted,  and  as 
there  is  no  finding  that  they  haye  not  been 
using  their  best  efforts  to  promote  the  pub- 
lic welfare,  or  that  they  haye  been  arbitrary, 
the  writ  of  mandamus  cannot  issue. 

Affirmed. 


(177  N.  c.  se?) 

ODOM  y.  MORGAN.    (No.  411.) 

(Supreme  Gonrt  of  North  Garolina.     April  29, 

1919.) 


Tbusvb  ^=»154— Mebobb  of  Lsoal  and  Equi- 
TABLx  Estates  —  TKtrsTS  fob  AconinJi«A* 

TIOKw 

Testator's  widow,  holding  full  title  to  his 
land  under  the  will,  and  unfettered  by  any  yahd 
restriction  on  alienation,  though  testator  at- 
tempted to  create  a  trust  for  accumulation  with 
the  widow  as  trustee  for  the  period  of  ten  years, 
baTing  devised  to  her  grandson  in  trust  with 
fall  power  to  sell  and  convey,  the  grandson  can 
convey  the  title  both  of  testator  and  his  widow 
before  expiration  of  the  ten-year  period  for  ac- 
cumulation; the  legal  and  equitable  estates 
haying  merged  in  the  widow. 

Appeal    from    Superior    Gourt,    Scotland 
0)mity;    Shaw,  Judge. 

Controversy  without  action  by  L.  W.  Odom 
against  Edwin  Morgan,  executor  and  trustee 


under  the  will  of  Margaret  Im  Morgan.  From 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

From  the  facts  submitted,  it  appears  that 
Mark  Morgan,  owning  a  considerable  estate, 
died  in  said  county  in  January,  1916,  leaving 
a  last  will  and  testament  in  which  he  de- 
vised and  bequeathed  the  bulk  of  his  prc^ 
erty,  including  the  lot  in  controversy,  to  his 
wife  in  trust  for  ten  years  under  provisions 
hereinafter  stated,  and  at  the  end  of  that  time 
she  was  to  own  the  estate  in  full.  The  will 
also  conferred  upon  his  wife  the  power,  in 
her  own  last  will  and  testament,  to  designate 
a  successor  in  the  trusteeship,  etc. ;  that  the 
wife,  Margaret  Morgan,  died  in  September, 
1916,  leaving  a  last  will  and  testament,  in 
which  she  devised  all  of  her  property  com- 
ing to  her  under  the  will  of  her  husband  and 
otherwise,  including  said  lot,  to  her  grand- 
son, Edwin  M.  Morgan,  in  trust  for  himself 
and  five  other  relations,  to  hold  and  manage 
the  property  in  their  behalf  as  an  "active 
trust"  and  with  full  power  to  dispose  of  the 
same  or  any  part  thereof,  the  proceeds  to  be 
held  in  trust  und^  the  other  provisions  of 
her  vTill,  and  said  Edwin  Morgan  was  also 
appointed  and  duly  qualified  as  executoif  of 
the  said  will,  etc.;  that,  in  1918,  the  said 
Edwin  M.  Morgan,  as  executor  and  trustee 
of  his. grandmother's  will,  bargained  in  writ- 
ing the  lot  In  question  to  plaintiff,  Leggett 
Gdom,  for  $4,500  and  the  latter,  having  paid 
a  part  of  the  purchase  money,  declined  to 
proceed  further  with  the  contract  of  pur- 
chase, on  the  alleged  ground  that  the  said 
trustee  had,  at  present,  no  power  under  the 
wills  in  question  to  convey  to  plaintiff  the 
title  to  said  land,  either  of  Mark  Morgan  or 
his  wife*  and  the  controversy  is  to  determine 
the  question  whether  said  trustee  and  vendor 
is  in  a  position  to  convey  said  titles  and  in- 
terests. The  court,  being  of  opinion  that  the 
title  offered  is  a  good  one,  entered  judgment 
that  plaintiff  comply  with  his  contract  and 
complete  the  purchase,  and  plaintiff  excepted 
and  appealed. 

Gox  &  IXunn,  of  lAuringburg,  for  appel- 
lant 

Walter  H.  Neal,  of  Laurinburg,  for  appel- 
lee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  In  so  far  as  the  interest  of  Margaret 
L.  Morgan  is  concerned,  her  last  will  and  tes- 
tament expressly  confers  upon  the  trustee 
the  power  to  sell  any  and  all  of  the  prop- 
erty devised  or  bequeathed  to  him  an4  con- 
vey the  same  in  fee  to  the  purchaser,  and 
the  question  presented  will  depend  on  wheth- 
er, under  the  will  of  Mark  Morgan,  her  pred- 
ecessor in  ownership,  there  were  such  limi- 
tations imposed  upon  the  property  as  to  pre- 
vent the  making  of  a  good  title  until  ten 
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years  after  his  death,  which  time  .has  not 
yet  expired. 

Recurring  then  to  the  provisions  of  the 
said  will,  after  giving  several  legacies  to  be 
paid  out  of  his  Insurance  policies,  in  item  7 
he  expresses  a  desire  that  his  estate  should 
remain  intact,  and  in  same  condition  as  if  he 
would  manage  it  himself,  for  a  period  of  10 
years  after  his  death,  and,  with  a  view  of 
making  his  purpose  effective,  in  item  8  he 
wills  the  bulk  of  his  property,  real  and  per- 
sonal, including  the  lot  in  controversy,  to  his 
wife,  Margaret  Ll  Morgan,  in  trust  to  con- 
trol and  manage  the  same,  rent  out  the 
realty,  and  collect  the  rents  thereof,  invest 
and  collect  the  interest  on  the  money,  vote 
the  miU  stock,  etc.,  or  dispose  of  the  same, 
appropriate  the  entire  income  to  her  support, 
or  80  mudi  of  it  as  she  considered  necessary, 
and  add  the  remainder  to  the  body  of  his 
estate  for  a  period  of  ten  years.  In  another 
item  he  devises  and  bequeathes  to  his  beloved 
wife  all  of  his  entire  estate,  of  every  kind 
and  description,  real,  personal,  and  mixed, 
as  the  same  may  stand  at  the  end  of  the  ten- 
year  period,  and  In  yet  another  he  provides 
that  his  trustees  are  not  to  be  held  liable  for 
any  diminution  in  value  of  the  property  com- 
mitted to  their  management.  On  these,  the 
facts  and  portions  of  the  will  chiefly  rele- 
vant, we  concur  in  his  honor's  view  that  the 
trustee,  under  the  will  of  Margaret  L.  Mor- 
gan, is  in  a  position  to  make  a  good  title,  and 
the  purchaser  must  comply  with  his  contract 
It  is  said  to  be  the  recognized  position  on 
this  subject  that  one  cannot  be  a  trustee  for 
his  own  benefit.  The  position  is  to  a  great 
extent  dependent  on  the  doctrine  of  merger, 
which,  as  relevant  to  this  controversy,  is  to 
the  general  effect  that  when  a  legal  and  equi- 
table estate  of  the  same  class  and  quantity 
coincide  in  one  and  the  same  person,  or  when 
the  former  is  the  larger  of  the  two,  the  lat- 
ter is  merged  in  the  legal  estate  and  becomes 
extinct  Tiedeman  on  Real  Property,  §  512. 
And  while  courts  in  the  exercise  of  general 
equitable  principles  will  **permlt  or  prevent 
the  application  of  the  doctrine  as  the  same 
may  accord  with  the  intent  of  the  parties 
and  the  right  and  justice  of  the  matter,"  we 
find  no  decision  that  interferes  with  the  oper- 
ation of  the  general  principle,  where  one  is 
made  sole  trustee  for  his  own  benefit  and  is, 
at  the  same  time,  constituted  the  absolute 
owner  of  both  the  legal  and  equitable  in- 
terests in  the  property,  assuredly  so  when 
no  pecuniary  interest  of  the  beneficiary  is 
to  be  protected  and  no  estate  on  contingency 
to  be  preserved.  In  Butler  v.  Godey,  12  N. 
O.  94,  Henderson,  Judge,  speaking  for  the 
court,  said: 

"To  me  it  is  incomprehensible  how  a  person 
can  take  to  the  use  of,  or  in  tnist  for,  himself; 
that  he  should  be  his  own  trustee;  that  he 
should  have  a  right  to  call  upon  himsdf  to  per- 
form the  use,  *  *  ^  and,  if  refused,  enforce 
performance.    So  far  from  such  an  union  being 


recognized  in  law,  it  is  a  well-established  maxim 
that,  if  the  two  interests  become  vested  in  the 
same  person,  the  use  or  trust  immediately  van- 
ishes; it  does  not  exist  for  a  moment" 

The  same  position  is  affirmed  in  Peacock  v. 
Stott  101  N.  C.  149,  7  a  Bl  885,  where 
Smith,  O.  J.,  said: 

''Where  <»ie  who  has  an  equitable  title, 
^  f  *  acquires  the  legal  title,  so  that  they 
become  united  in  the  same  person,  tiie  former  is 
merged  in  the'  latter.*' 

And  numerous  decisions  elsewhere  are  to 
the  same  effect  Wills  v.  CJooper,  25  N.  J. 
Law,  187;  Swisher  v.  Swisher,  157  Iowa,  55, 
137  N.  W^  1076;  Greene  v.  Greene,  125  N. 
T.  506,  26  N.  E.  789,  21  Am.  St  Rep.  743; 
Clark  V.  Sisters,  etc,  82  Neb.  85,  117  N.  W. 
107;  Weeks  v.  Frankel,  197  N.  Y.  804,  90 
N.  B.  969 ;  Langley  v.  Ck>nlan,  212  Mass.  135, 
98  N.  Bl  1064,  Ann.  Gas.  1918C,  421;  Perry 
on  Trusts  (6th  Ed.)  §  847;  39  Qyc  248;  2 
Pomeroy's  Equity,  §  788. 

This  doctrine  of  merger  whidi  we  have 
been  discussing  in  reference  to  legal  and 
equitable  interests  has  application  also  to 
particular  and  general  estates  in  remainder 
and  reversion,  and,  considering  the  record  in 
view  of  the  authorities  cited  and  the  princi- 
ples they  illustrate,  we  are  of  opinion  that 
Mrs.  Morgan,  under  her  husband's  will,  hav- 
ing, been  given  both  the  legal  and  equitable 
interests  for  ten  years  and  the  remainder  of 
the  estate  and  all  its  accumulations  after 
that  time  to  be  hers  in  fee  simple,  holds 
every  Interest  in  the  property,  actual  or 
potential,  and  must  be  declared  the  absolute 
owner  of  the  same.  As  said  by  counsel  in 
his  interesting  argument  before  us,  if  she 
mismanaged  the  property,  who  is  to  call  her 
to  account,  or,  If  she  conveyed  it,  who  is 
there  to  challenge  her  de^?  and,  in  approv- 
al of  the  same  general  position.  Chief  Jus- 
tice Rugg,  delivering  the  opinion  in  Langley 
V.  Conlan,  supra,  said: 

'It  is  a  general  principle  that  where  property 
is  given  for  the  benefit  of  certain  persons  in 
such  a  way  that  no  one  else  can  have  a  possible 
interest  in  it  they  are  in  effect  absolute  owners, 
and  should  have  the  control  and  disposition.  In 
such  case,  equity  will  decree  a  dissolution  of  the 
trust"-^ting  Sears  v.  Choate,  146  Mass.  395, 
15  N.  E.  786,  4  Am.  St  Rep.  320. 

*'It  also  is  held  generally  that,  where  the 
legal  and  equitable  title  of  real  estate  both  vest 
in  the  same  person,  the  equitable  title  will 
merge  in  the  legal  estate,  and  absolute  owner- 
ship will  ensue  divested  of  the  trust" 

True,  it  has  been  held  in  many  cases  on 
the  subject  that  in  equity  this  doctrine  of 
merger  will  be  prevented  or  not  according  to 
the  intent  of  the  parties;  but  while,  the 
testator,  Mark  Morgan,  has  expressed  his  de- 
sire and  purpose  that  his  estate  be  kept  to- 
gether for  ten  years  and  manitged  as  he 
would  have  done,  having  thereafter  con- 
ferred the  absolute  ownership  upon  his  wife^ 
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the  intent  In  this  instance  must  be  evidenced  I     The  plaintiff  recovered  Judgment  for  dam- 


and  controlled  by  the  character  of  the  title 
and  Interest  he  has  given  her,  and  consider- 
ing the  whole  will  and  its  correct  interpreta- 
tion, the  only  significance  that  could  be  given 
to  this  attempt  to  create  a  trust  for  10  years 
is  to  put  a  dog  upon  alienation  for  that  peri- 
od. This  is  all  that  is  claimed  for  it  by  the 
appellant,  and  such  a  provision  is  avoided  in 
this  jurisdiction  as  repugnant  to  an  estate  of 
absolute,  ownershp  and  the  right  of  trans- 
ferring the  same  as  one  of  its  inseparable 
incidents.  The  position  as  it  prevails  with 
us,  the  reasons  upon  which  it  rests,  and 
many  of  the  authorities  showing  its  proper 
application  have  been  stated  and  fully  ex- 
plained in  the  recent  ease  of  Brooks  et  al.  v. 

Griffin,  177  N.  C.  ,  97  S.  B.  730,  opinion 

by  the  Chief  Justice,  and  further  comment 
thereon  is  not  required.  Mrs.  Morgan,  then, 
holding  the  full  title  under  her  husband's 
will  and  unfettered  by  any  valid  restriction, 
having,  as  stated,  devised  the  property  to  her 
grandson,  the  defendant,  in  trust,  with  full 
power  to  sell  and  convey  the  same,  the  said 
trustee  is  In  position  to  offer  the  title  both 
of  Mark  Morgan  and  his  wife,  and  his  honor 
has  correctly  ruled  that  the  contract  of  pur^ 
chase  must  be  complied  with. 

There  Is  no  error,  and  the  judgment  below 
Is  affirmed. 

Affirmed. 


(177  N.  O.   408) 

SHIPPLETT  CONCRETE  CO.  v.  PIEDMONT 
TRACTION  CO.  et  al.    (No.  445.) 

(Supreme  Court  of  North  Carolina.     May  14, 

1919.) 

1.  GOIVTRACTB    ^=»143— CoNSTBUOTION-^CHAB- 
ACTEBIZATION  BT  PaBTIES. 

A  contract  is  what  its  terms  make  it,  and 
not  what  the  parties  style  it 

2l  Assignments  <)=972-Assionicbnt  ot  Con- 
9tbuctz0n  contbact. 

Contract  whereby  contractor  with  railroad 
to  reconstruct  bridge  "sublet"  the  masonry  and 
other  work  to  plaintiff  "subcontractor**  on  the 
terms  of  the  original  contract,  turning  over  all 
material  and  appliances  and  vouchers  in  con- 
sideration of  a  payment  for  them,  and  the 
work  already  done,  and  agreed  to  turn  over 
to  plaintiff  the  entire  amount  received  from 
the  railroad  as  compensation,  Jield  a  complete 
assignment  to  plaintiff  of  all  the  contractor's  in- 
terest, despite  the  use  of  the  words  "subcon- 
tractor" and  "sublet." 

Api>eal  from  Superior  Court,  MecklenbeiK 
County;    Adams,  Judge. 

Action  by  the  Shippiett  Concrete  Company 
against  the  Piedmont  Traction  Ompany  and 
the  Piedmont  ft  Northern  Railway  Ck>mpany. 
From  a  Judgment  for  plaintiff,  defendant 
Railroad  Company  appeals.    No  error. 


ages  for  breach  of  contract  against  the  de- 
fendant railroad  company.  The  plaintiff 
sued  as  the  assignees  of  the  contract,  which 
said  railroad  company  had  made  with  Porter 
&  Boyd  Company  for  building  a  railroad 
bridge  across  the  Catawba  near  Mt  Holly. 

In  the  flood  of  1916  the  defendants'  rail- 
road bridge  at  that  point  was  washed  away, 
and  in  August,  1916,  it  contracted  with  Por- 
ter ft  Boyd  to  reconstruct  the  concrete  piers 
and  abutments  upon  which  the  bridge  was  to 
be  rebuilt,  which  according  to  the  contract 
was  to  be  completed  within  110  working  days 
from  the  date  of  the  contract.  It  is  admitted 
that  this  time  expired  on  January  20,  1917. 

The  contract  provides  that  "The  said  con- 
tractor shall  not  sublet  or  transfer  this  con- 
tract,  or  any  part  thereof,  to  any  person  (ex- 
cept for  the  delivery  of  material)  without  the 
written  consent  of  the  engineer,"  and  further 
it  was  agreed  and  understood  that  "if  the 
contractor  shall  not  complete  said  work  with- 
in the  time  herein  specified,  and  the  com- 
pany shall,  notwithstanding  such  failure,  per- 
mit said  contractor  to  proceed  with  or  com- 
plete said  work  as  If  such  time  had  not  elaps- 
ed, such  permission  shall  not  be  deemed  a 
waiver  in  any  respect  by  the  company  of  any 
forfeiture  of  any  liability  for  damages  or  ex- 
pense thereby  incurred,  arising  from  such 
noncompletion  of  such  work  within  the  time 
specified,  but  such  forfeiture  or  liability  shall 
still  continue  In  full  force  against  said  con- 
tractor as  if  such  permission  had  not  been 
granted."  The  contract  further  contained 
the  usual  provisions  under  which  the  work 
might  be  taken  over  upon  the  certificate  of 
the  engineer  that  the  contractor  was  in  de- 
fault or  not  properly  proceeding  with  the 
work,  etc. 

Porter  ft  Boyd  began  the  work  and  contin- 
ued on  it  till  November  11,  1916,  when  they 
entered  into  a  contract  on  that  date  with  the 
plaintiff  company,  who  continued  the  work. 
The  plaintiff  company  contends  that  by  vir- 
tue of  this  contract  it  became  the  assignee  of 
the  Porter  ft  Boyd  ccmtract  and  fully  per- 
formed it,  and  are  entitled  to  recover  in  this 
action  against  the  defendant  The  latter  con- 
tends that  the  plaintiff  company  was  a  sub- 
contractor under  Porter  ft  Boyd,  and  as  such 
is  not  entitled  to  maintain  this  contract,  and, 
further,  that  if  the  contract  was  assigned  to 
plaintiff  it  failed  to  perform  the  same  and 
finally  abandoned  the  work. 

The  jury  found  upon  the  issues  submitted 
that  the  defendant  railroad  company  knew  of 
the  terms  of  the  contract  between  Porter  ft 
Boyd  and  the  plaintiffs,  and  assented  that 
the  plaintiff  company  should  take  over  the 
contract  between  the  defendants  and  Porter 
ft  Boyd  and  complete  the  same  without  the 
written  consent  of  the  engineer,  and  that  by 
consent  of  the  defendant  railroad  company 
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the  time  was  extended  for  the  performance 
of  the  contract  as  alleged  In  the  complaint, 
but  the  defendant  wrongfully  and  unlawfully 
terminated  said  contract,  whereby  the  plain- 
tiff was  entitled  to  recover  $11464.44,  with 
Interest  at  C  per  cent,  from  February  6, 1917. 
The  jury  allowed  the  plaintiff  no  profits  on 
the  unfinished  work. 

Judgment  was  rendered  in  accordance  with 
the  verdict,  and  the  defendant  railroad  com- 
pany appealed. 

Osborne,  Cocke  &  Robinson,  of  Charlotte, 
for  appellant, 

Clarkson,  Taliaferro  &  Clarkson,  Archibald 
Robertson,  and  Tillett  &  Guthrie,  all  of  Char- 
lotte, for  appellee. 

CLARK,  C.  J.  The  Jury  find  upon  the  oral 
testimony,  which  is  uncontradicted,  and  upon 
the  written  evidence  as  well,  that  the  plain- 
tiff took  over  the  contract  between  Porter  & 
Boyd  and  the  defendant  with  the  full  knowl- 
edge and  consent  of  the  defendant  railroad 
company.  It  also  appears  in  the  evidence 
that  the  plaintiff  actively  engaged  in  execut- 
ing the  contract,  working  day  and  night,  with 
all  the  force  and  machinery  that  could  rea- 
sonably be  employed;  that  the  defendant 
railroad  company  expressly  agreed  to  an  ex- 
tension of  time,  but  afterwards  unlawfully 
terminated  the  contract  and  ejected  the  plain- 
tiff from  the  premises. 

The  first  two  issues  as  to  execution  of  the 
contract  between  Porter  &  Boyd  and  the  rail- 
road company  and  later  between  Porter  & 
Boyd  and  the  plaintiff,  were  answered  "yes" 
by  consent.  The  jury  found  in  response  to 
the  third  issue  that  the  defendant  railroad 
company,  being  informed  of  the  terms  of  the 
contract  between  Porter  &  Boyd  and  the 
plaintiff,  assented  that  the  plaintiff  should 
take  over  such  contract  from  Porter  &  Boyd 
and  complete  the  work  without  written  con- 
sent of  the  engineer.  There  was  evidence  to 
justify  this  finding,  and  also  to  support  the 
verdict  on  the  fourth  issue  that  the  railroad 
company  agreed  with  the  plaintiff  to  extend 
the  time  within  which  the  work  was  to  be 
completed  as  alleged  in  the  complaint  In- 
deed the  evidence  on  this  point  was  not  con- 
tradicted. The  fifth  issue,  that  the  defend- 
ant railroad  company,  in  violation  of  the 
agreements  found  in  the  third  and  fourth 
issues,  wrongfully  and  unlawfully  terminated 
the  contract,  was  uncontradicted.  The  esti- 
mate of  the  damages  was  based  by  the  jury 
upon  evidence. 

[1,  2]  The  chief  controversy  as  to  the  law 
is  based  upon  the  refusal  of  the  court  to 
charge  that  the  contract  between  the  plaintiff 
and  Porter  &  Boyd  made  the  plaintiff  a  sub- 
contractor. This  is  the  main  proposition  pre- 
sented by  the  defendants  in  this  court 

The  contract  recites  that  Porter  &  Boyd 
"sublet  the  masonry  and  other  work  required 
for  the  reconstruction  of  the  bridge"  to  the 


plaintiff  "on  the  terms  and  conditions  enu- 
merated in  the  contracts  between  said  Porter 
&  Boyd  and  the  railroad  company"  and  that 
said  Porter  &  Boyd,  turned  over  all  the  ma- 
terial and  appliances  of  every  kind  on  the 
premises  to  the  plaintiff,  and  all  vouchers, 
and  the  plaintiff  agreed  to  pay  for  the  use  of 
the  equipment  and  material  thus  turned  over, 
and  for  the  work  already  done  by  Porter  ft 
Boyd,  the  sum  of  $8,000.  In  consideration  of 
which  the  said  contractors  (Porter  ft  Boyd) 
agreed  to  turn  over  to  the  said  subcontractors 
(the  Shipplett  Concrete  (Company)  the  entire 
amount  set  out  in  the  contract  "between  said 
Porter  ft  Boyd  and  the  defendant  railroad 
company  for  thQ  construction  of  said  work." 

It  is  true  that  the  contract  between  Porter 
ft  Boyd  and  the  plaintiff  designated  the  lat- 
ter as  "subcontractor,"  but  the  contract 
shows  that  the  word  "sublet"  is  used  in  the 
place  of  the  word  "assign."  A  contract  is 
wLat  its  terms  make  it,  and  not  what  the 
parties  style  it  The  terms  of  this  contract 
made  it  a  complete  assignment  and  transfer 
of  all  of  Porter  &  Boyd's  interest  in  the  work, 
and  put  the  plaintiff  in  their  shoes.  The  con- 
tract turned  over  ail  the  work  to  the  plain- 
tiff, and  the  plaintiff  was  to  receive  all  the 
pay.  The  defendant  railroad  company,  with 
knowledge  of  this  contract,  assented  that  the 
plaintiff  should  take  over  the  work  and  com- 
plete it,  and  agreed  to  an  extension  of  time. 

In  Ormond  v.  Insurance  Co.,  145  N.  C.  140, 
58  S.  E.  997,  the  court  said : 

"No  particular  form  of  words  is  essential  to 
effect  an  assignment.  *  *  *  An  assignment 
is  substantially  a  transfer,  actual  or  construc- 
tive, with  clear  intent  at  the  time  to  part  with 
all  interest  in  the  thing  transferred,  and  with 
a  full,  knowledge  of  the  rights  so  transferred.'* 

In  Temple  Ck>.  v.  Guano  Co.,  lOS  N.  0.  87, 
77  S.  E.  1106,  Mr.  Justice  Walker  said : 

"We  must  search  for  the  purpose  in  the  in- 
strument and  be  governed  by  its  language,  it  is 
true,  but  it  should  not  be  subjected  to  any 
strained  or  narrow  construction,  for  he  who 
stops  at  the  letter  'goes  but  skin  deep  into  the 
meaning.' " 

By  analogy  1  Wood,  Landlord  ft  Tenant, 
714,  says: 

"If  the  tenant  parts  with  the  demised  prem- 
ises for  the  whole  of  his  term,  although  his 
deed  purports  to  be  an  underlease,  yet  it  is 
in  legal  effect  an  assignment." 

In  Cameron  Tobin  CJo.  v.  Tobin,  104  Minn. 
333,  116  N.  W.  838,  It  is  held: 

"  'Wherever  a  lessee  grants  or  transfers  the 
whole  term  for  which  the  premises  were  leased 
to  him,  leaving  no  reversionary  interest  in  him- 
self, it  amounts  to  an  assignment,  and  is  not 
a  sublease.  This  results  by  operation  of  law. 
without  regard  to  the  form  of  the  instrument.' 
*  *  *  Here  what  purported  to  be  a  sublease 
was  in  fact  an  assignment  of  plaintiff's  inter- 
est to  the  part  of  the  premises  leased  by  it" 
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Under  the  contract  tlie  plaintiff  was  to  do 
Uie  work  and  was  to  get  the  pay.  Porter  & 
Boyd  agreed  that  they  would  '*tum  over  to 
the  subcontractors  the  entire  amount  set  out 
in  the  contract,"  If  the  vouchers  were  made 
out  in  the  name  of  Porter  &  Boyd,  this  con- 
tract required  them  to  turn  these  vouchers 
over  to  the  plaintiff, .  'which  the  evidence 
shows  that  they  did. 

The  fact  that  the  plaintiff  under  its  con- 
tract with  Porter  &  Boyd  was  to  receive  all 
the  pay,  and  that  the  defendant  railroad  com- 
pany, with  knowledge  of  said  contract,  as- 
sented thereto  and  extended  the  time,  makes 
the  plaintiff  the  real  party  in  interest  The 
fact  that  the  words  ^'subcontractor"  and 
''sublet"  were  used  does  not  alter  the  legal 
effect  of  the  transaction  by  which  the  plain- 
tiffs became  in  effect  entirely  substituted  for 
Porter  &  Boyd  in  completing  the  work. 

No  error. 


(1T7  N.  C.  481) 

CHURCH  V.  VAUGHN,  HEMPHILL  &  00. 

et  al.    (No.  506.) 

(Supreme  Court  of  North  Carolina.     May  14, 

1919.) 

E6T0PPEL  #=s>107— Execution  ^=»172(4)— Es- 
toppel IN  Pais— Silence  by  Assignees  of 
Judgments. 
In  suit  to  restrain  sale  of  land  under  judg- 
ments as  a  doud  on  title,  and  to  have  the  judg- 
ments canceled,  complaint  held  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  aver- 
ring that  defendants  had  consented  to  a  judg- 
ment under  which  land  owned  by  another  was 
sold  to  plaintiff,  and  that  neither  at  the  time 
nor  when  plaintiff  bought  bad  defendants  made 
known  the  fact  that  they  held  docketed  judg- 
ments, in  favor  of  such  other's  creditors,  and 
assigned  to  them,  which  were  liens  on  the  land; 
such  facts  constituting  an  estoppel. 

Appeal  from  Superior  Court,  Watauga 
County;   Cnine,  Judge. 

Action  by  N.  M.  Church  against  Vaughn, 
Hemphill  &  Co.  and  J.  L.  Hemphill  &  Ck>., 
corijorations.  *  On  return  of  the  restraining 
order,  plaintiff  moved  for  its  continuance 
to  hearing,  and  defendants  moved  to  vacate 
the  order  and  to  dismiss  the  action.  From 
an  order  denying  defendants'  motions,  and 
continuing  the  restraining  order  to  hear- 
ing, defendants  appeal.    Affirmed. 

Chas.  G.  Gilreath,  of  Wilkesboro,  for  ap- 
pellants. 

CLARK,  O.  J.  The  compalnt  alleges  that 
at  spring  term  of  Watauga,  1918,  a  consent 
judgment  was  entered  in  the  case  of  J.  C. 
Cook  against  these  defendants  wherein  John 
H.  Bingham  was  appointed  commissioner  to 


sell  a  town  lot  in  Boone,  described  in  said 
judgment,  and  by  consent  he  was  directed 
to  make  deed  in  fee  to  the  purchaser  upon 
payment  of  the  purchase  money;  that  the 
commissioner  duly  advertised  and  sold  the 
property.  The  plaintiff  became  the  purchas- 
er, and,  having  the  purchase  money  in  full, 
the  commissioner  executed  to  him  a  deed  in 
fee  for  the  property.  The  complaint  alleges 
further  that  prior  to  the  date  of  said  con- 
sent judgment  Hancock  Bros.  &  Co.  and  the 
Lynchburg  Shoe  Company  had  obtained 
judgments  against  J.  C.  Ck>ok  whidi  were 
docketed  in  Watauga  and  were  assigned 
to  these  defendants. 

The  complaint  avers  that  the  defendants 
having  consented  to  a  judgment  under  which 
the  land  of  Cook  was  sold,  and  neither  then 
nor  at  the  time  the  plaintiff  bought  the  land 
made  known  the  fact  that  said  defendants 
held  said  docketed  judgment,  which  were 
liens  on  said  land,  are  estopped  to  sell  the 
land  under  said  judgments. 

The  plaintiff  seeks  to  restrain  a  sale  of  the 
land  under  said  judgments  as  a  cloud  upon 
his  title,  and  to  have  them  canceled.  The 
judge  finds  the  facts  stated  in  the  complaint 
to  be  true,  there  being  no  evidence  to  the 
contrary,  and  properly  continued  the  re- 
straining order  to  the  hearing.  The  demur- 
rer that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  was 
properly  overruled. 

Affirmed. 


a77  N.  C.  880) 
PLANTERS'  NAT.  BANK  OP  VIRGINIA  v. 
WYSONG  ft  MILES  CO.  et  al. 
(Nos.  391,  892.) 

(Supreme  Court  of  North  Carolina.     May  7, 

1919.) 

1.  UsuBT  ^s»ll— Elemxnts  in  General. 
There  are,  generally  speaking,  four  ele- 
ments of  usury:  A  loan  or  forbearance  of  mon-. 
ey,  either  express  or  implied;  an  understanding 
that  principal  shall  be  or  may  be  returned; 
that  for  such  loan  or  forbearance  a  greater 
profit  than  is  authorized  by  law  shall  be  paid 
or  agreed  to  be  paid;  and  that  the  contract  be 
entered  into  with  an  intention  to  violate  the 
law. 

2.  UsuBT   ^s»ll7— Elements   of   Offense— 
Implication. 

The  elements  of  a  loan  or .  forbearance  of 
money,  either  express  or  implied,  upon  an  un- 
derstanding that  principal  shall  be  or  may  be 
returned,  and  tiiat  an  illegal  profit  shall  be 
paid  or  agreed  to  be  paid,  must  be  established 
by  a  sufficiency  of  evidence;  but  the  essential 
of  intent  to  violate  law  may  be  implied  if  all 
other  essentials  are  expressed  on  face  of  con- 
tract 
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8.  Banks  and  Ban^no  ^=»270(2)— Nation- 
al Bank&— UsuBT— Intebest  and  Reten- 
tion OF  Pbingipal. 
Where  a  national  bank  made  loan  with  un- 
derstanding and  agreement  that  it  should  re- 
tain 20  per  cent  of  the  amount  loaned  as  a 
deposit   of   the   borrower  in   the  bank,   whidi 
should  not  be  subject  to  his  check  or  withdrawn 
but  should   remain   on   general   deposit   under 
control  of  the  bank,  and  the  full  legal  rate  of 
interest    was    reserved    on    the   whole   of    the 
amount  nominally  loaned,  the  transaction  was 
usurious. 

4.  Banks  and  Banking  ^=:»270(9)-'U8X7BI- 
ous  Loan  by  Bank— Recovbby  bt  Bank. 

Where  loans  by  national  bank  were  usuri- 
ous, the  bank  could  recover  only  the  principal 
of  the  debts,  under  Rev.  St  U.  S.  §  5198  (U.  S. 
Comp.  St.  §  9759),  providing  a  forfeiture  of  the 
entire  interest 

5.  Banks  and  Banking  ^s»270(7)— Nation- 
al Banks— UsuBT— Remedy  of  Bobboweb. 

Where  national  bank  loans  money  on  secur- 
ed notes  at  a  usurious  rate  of  interest,  the  bor- 
rower cannot  recover  by  way  of  counterclaim 
in  action  on  notes,  but,  under  Rev.  St  U.  S. 
§  5198  (U.  S.  Comp.  St  §  9759),  recovery  of 
the  penalty  of  twice  the  interest  paid  can  be 
enforced  only  by  a  separate  and  independent 
action  in  the  nature  of  an,  action  of  debt 

6.  Goxtbts  ^=>97(5)— Rules  of  Decision- 
Decision  OF  united  States  Supbekb 
CouBT- Recoveby  on  Usxjbious  Loans  by 
National  Banks. 

The  rule  of  the  United  States  Supreme 
Court  that  the  penalty  for  usury  charged  on  a 
loan  by  a  national  bank  cannot  be  recovered 
by  counterclaim,  but  only  by  separate  and  dis- 
tinct action,  as  provided  by  Rev.  St  U.  S.  § 
5198  (U.  S.  Comp.  St.  |  9759),  must  be  f<Aow- 
ed  by  a  state  court  on  that  question,  even 
though  it  may  disagree  with  the  reasoning. 

7.  Banks  and  Banking  ^=3»270(11)— Action 
Against  National  Bank— Jubisdiotion  of 
State  Cottbt— Pbocedubb. 

Although  state  courts  have  concurrent  ju- 
risdiction with  federal  courts  in  actions  by 
and  against  national  banks,  the  practice  and 
pleadings  prescribed  by  state  Legislature  as 
to  counterclaim  or  recoupment  by  a  borrower 
sued  on  notes  given  for  usurious  loan  cannot 
be  employed  to  defeat  intention  of  a  federal 
raactment;  the  Conformity  Act  (Rev.  St  U.  S. 
i  914  [U.  S.  Comp.  St  |  1537D  having  no  ap- 
plication. 

8.  States  ^=3»4—Pbactige— Local  and  Fed- 
XBAL  Law. 

The  local  law  as  to  pleading  and  procedure 
cannot  alter  the  federal  law,  and  has  no  ap- 
plication when  the  method  of  pleading  is  spe- 
cially prescribed  by  federal  law,  which  must 
be  followed. 

Appeal    from    Superior    Court,    Guilford 
County;   Lane,  Judge. 

Action  by  the  Planters'  National  Bank  of 
VirglDia  against  the  Wysong  &  Miles  Com- 


pany and  others,  with  counterclaim  by  de- 
fendants. Verdict  and  judlgment  for  plalntUT 
In  a  certain  amount,  and  both  parties  appeaL 
Error  on  plaintlfif  s  appeal,  and  no  error  on 
defendant's  appeal. 

The  action  was  brought  by  the  plaintiff,  a 
national  bank,  to  recover  of  the  defendants 
the  amount  of  three  promissory  notes  aggre- 
gating $10349.54;    one  dated  September  10, 

1917,  for  $4349.54,  and  due  on  January  15, 
1918;  another  dated  September  24,  1917,  for 
$1,000,  due  January  15,  1918;  and  a  third, 
October  8,  1917,  for  $6,000  due  cm  January 
15,  1918.  These  several  notes  were  payable 
at  the  office  of  the  plaintiff  in  the  city  of 
Richmond,  state  of  Virginia.  Plaintiff  sues 
for  the  recovery  of  the  face  value  thereof 
with  interest  from  maturity,  to  wit,  January 
15, 1918,  at  the  rate  of  6  per  cent,  per  annum. 

The  material  part  of  the  pleadings  is  as 
follows: 

"The  plaintifE,  Planters'  National  Bank,  oonn 
plaining  of   and   concerning  defendants,  says: 

^'(1)  That  it  was  on  the  dates  hereinafter 
mentioned,  and  ever  since  has  been,  and  still 
is,  a  corporation  created,  organized,  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
United  States  prescribed  for  the  organization 
of  national  banks,  and  as  such  is  engaged  in 
banking,  with  its  principal  office  and  place  of 
business  in  the  city  of  Richmond,  state  of  Vir- 
ginia. 

"(2)  That  the  defendants  are  all  residents  of 
the  county  of  Guilford,  N.  C. 

**&)  That  the  defendant  Wysong  &  Miles 
CoHapany  was  at  the  dates  hereinafter  men- 
tioned, and  ever  since  has  been,  and  still  is, 
a  corporation  with  its  home  office  and  place  of 
business  in  the  county  and  state  first  above 
named. 

"(4)  That  on  September  10,  1917,  the  defend- 
ant Wysong  ft  Miles  Company,  for  value  re- 
ceived, executed  and  delivered  unto  this  plain- 
tiff. Planters'  National  Bank,  its  writing  ob- 
ligatory, or  note,  whereby  it  promised  to  pay 
on  January  16,  1918,  to  this  plaintiff.  Planters' 
National  Bank,  or  order,  without  offset,  four 
thousand  three  hundred  forty-nine  and  fifty- 
four  hundredths  dollars  ($4,349.54),  negotiable 
and  payable  at  Planters'  National  Bank,  Rich- 
mond, Va. 

"(5)  That  on  September  24,  1917,  the  de- 
fendant Wysong  &  Miles  Company,  for  value 
received,  executed  and  delivered  unto  this  plain- 
tiff. Planters'  National  Bank,  its  writing  ob- 
ligatory, or  note,  whereby  it  promised  to  pay 
on  January  15,  1918,  to  tills  plaintiff.  Planters' 
National  Bank,  or  order,  without  offset,  one 
thousand  dollars  ($1,000)  negotiable  and  pay- 
able at  Planters'  National  Bank,  Bidimond,  Va. 

''(6)  That  on  October  8,  1917,  the  defendant 
Wysong  &  Miles  Company,  for  value  received, 
executed  and  delivered  unto  this  plaintUf,  Plan- 
ters' National  Bank,  its  writing  obligatory,  or 
note,  whereby  it  proinised  to  pay  on  January  15, 

1918,  to  this  plaintiff,  Planters'  National  Bank, 
or  order,  without  oflteet,  five  thousand  dollars 
($5,000),  negotiable  and  payable  at  Planters' 
National  Bank,  Richmond,  Va. 
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'(7)  O.  C.  Wysong  and  the  defendants  J.  A. 
E[Ieemier  and  J.  R.  Brown  all  indorsed  said 
writings  obligatory,  or  ■  notes,  by  writing  their 
several  and  respective  names  on  the  back  of  the 
three  several  notes  or  writings  obligatory  be- 
fore the  same  were  negotiated  or  delivered  to 
this  plaintiff. 

"(8)  On  each  of  said  notes,  or  writings  obliga- 
tory, and  just  above  and  over  the  signatures  of 
the  sai^  Wysong,  Kleemier,  and  Brown,  the  fol- 
lowing entry  is  made:  'The  undersigned  here- 
by waive  demand,  protest,  notice  of  dishonor, 
and  the  benefit  of  the  homestead  exemption,  as 
to  this  debt'  Said  entry  just  quoted  on  each 
of  said  notes  was  on  there  before,  and  at,  the 
time  the  said  Wysong,  Kleemier  and  Brown  in- 
dorsed said  several  notes,  and  was,  and  still 
is,  a  part  of  each  of  said  notes  or  obligations. 

"(9)  O,  0.  Wysong  died  during  the  year 
1918,  while  a  resident  of  the  county  and  state 
first  above  mentioned,  leaving  a  last  will  and 
testament,  wherein  he  named  the  defendant 
Fannie  L  Wysong  as  executrix  thereof,  and 
the  said  will  and  testament  has  been  duly  pro- 
bated and  recorded  in  the  office  of  the  clerk  of 
the  superior  eonrt  for  the  state  and  county  first 
above  named,  and  said  Fannie  L  Wysong  has 
been  duly  qualified  as  such  executrix,  and  is 
now  acting  as  such. 

"(10)  The  maker  of,  and  the  indorsers  upon, 
the  three  several  notes  or  writings  obligatory 
hereinbefore  referred  to,  and  all  of  them,  fail- 
ed to  pay  the  said  three  sums  and  every  part 
thereof,  at  maturity  or  at  any  other  time,  so 
that  the  said  three  sums  hereinbefore  mentioned, 
which  total  ten  thousand  three  hundred  forty- 
nine  and  fifty-four  hundredths  dollars  (110349.- 
64),  are  due  and  owing  by  these  several  defend- 
ants to  this  plaintiff,  with  interest  on  the  full 
amount  of  the  same,  whidi  total,  as  above  stat- 
ed, ten  thousand,  three  hundred  forty-nine  and 
fifty-four  hundredths  doliars  (110348.54),  with 
interest  thereon  from  January  15,  1918,  tiU 
paid." 

Then  follows  the  prayer  tor  judgment. 
The    defendants   answered    find    counter- 
claimed,  as  follows: 

"(1)  The  first  paragraph  of  the  complaint  is 
admitted. 

"(2)  The  second  paragraph  of  the  complaint 
is  admitted.  > 

"(3)  The  third  paragraph  of  the  complaint  is 
admitted. 

"(4)  The  allegations  contained  in  the  fourth 
paragraph  of  the  complaint  are  admitted  to  be 
true,  but  the  defendants  allege  that .  the  note 
mentioned  in  said  paragraph  is  one  of  a  series 
of  notes  given  by  the  defendant  the  Wysong  ft 
Miles  Company  to  the  plaintiff  as  hereinafter 
set  out  in  the  second  defense  and  counterclaim 
in  this  answer,  and  that  the  said  note  is  usuri- 
ous, and  has  been  paid  as  alleged  in  said  coun- 
terclaim. 

"(5)  The  allegations  contained  in  the  fifth 
paragraph  of  the  complaint  are  admitted  to  be 
true,  but  the  defendants  allege  that  the  note 
mentioned  in  said  paragraph  is  one  of  a  series 
of  notes  given  by  the  defendant  the  Wysong 
&  Miles  Ck>mpany  to  the  plaintiff,  as  herein- 
after set  out  in  the  second  defense  and  counter- 
claim in  this  answer,  and  that  the  said  note  is 


usurious  and  has  been  paid  as  alleged  In  said 
counterclaim. 

"(6)  The  allegations  contained  in  the  sixth 
paragraph  of  the  complaint  are  admitted  to  be 
true,  but  the  defendants  allege  that  the  note 
mentioned  in  said  paragraph  is  one  of  a  series 
of  notes  given  by  the  defendant  the  Wysong 
&  Miles  Company  to  the  plaintiff,  as  hereinafter 
set  out  in  the  second  defense  and  counterclaim 
In  this  answer,  and  that  the  said  note  is  usuri- 
ous and  has  been  paid  as  set  out  in  said  coun- 
terclaim. 

"(7)  The  seventh  paragraph  of  the  complaint 
is  admitted. 

"(8)  The  eighth  paragraph  of  the  complaint  is 
admitted. 

"(9)  The  ninth  paragraph  of  the  complaint  is 
admitted. 

'HIO)  The  allegations  contained  in  the  tenth 
paragraph  of  the  complaint  are  not  true. 

"Further  answering  and  for  a  second  defense 
and  counterclaim,  the  defendants  allege: 

'That  on  or  about  the  12th  day  of  June,  1908, 
the  defendant  the  Wysong  &  Miles  Company 
commenced  to  borrow  money  from  the  plaintiff, 
and  thereafter  the  said  defendant,  from  time 
to  time,  and  during  a  period  of  time  extending 
from  said  12th  day  of  June,  1908,  to  the  8th  day 
of  October,  1917,  borrowed  various  sums  of 
money  from  the  plaintiff,  and  renewed  the  loans 
from  time  to  time,  and  about  every  three  or 
four  months  during  said  period,  by  executing 
notes  in  renewal  of  former  notes. 

"That  the  plaintiff,  in  each  and  every  case, 
and  out  of  each  and  every  loan  of  money  to 
the  defendant,  simply  gave  the  latter  a  credit 
at  the  plaintiff's  bank  for  the  amount  borrowed 
at  any  particular  time,  and  permitted  the  de- 
fendant to  check  against  such  account  to  the 
extent  of  80  per  cent  of  the  amount  borrow- 
ed, and  for  which  said  defendant  had  executed 
its  note  to  the  plaintiff,  and  the  plaintiff  re- 
tained out  of  each  loan  to  the  defendant  20 
per  cent,  of  the  amount  for  which  the  defendant 
had  given  its  note  to  the  plaintiff.  O^iat  in 
addition  to  retaining  the  20  per  cent  on  each 
loan,  as  aforesaid,  the  plaintiff  reserved,  charg- 
ed, and  collected  out  of  each  and  every  loan 
made  by  the  plaintiff  to  the  defendant,  in  ad- 
vance, the  interest  on  the  full  amount  of  loan 
at  the  rate  of  6  per  cent  per  annum. 

'"That  each  and  every  of  said  loans,  and  each 
and  every  of  said  notes  in  renewal,  including 
the  three  notes  sued  on  in  this  case  and  set  out 
in  the  complaint,  formed  a  part  of  a  series  of 
loans  and  notes  given  by  the  defendant  to  the 
plaintiff  for  such  loans  from  time  to  time  dur- 
ing the  period  of  time  from  June  12,  1908,  to 
October  8,  1917,  and  constituted  one  continu- 
ous transaction. 

'Tliat  the  said  defendant,  the  Wysong  ft 
Miles  Company,  on  the  12th  day  of  June,  1906, 
borrowed  from  the  plaintiff  the  sum  of  $5,(000, 
at  6  per  cent,  interest,  due  three  months  from 
that  date;  but  the  plaintiff  let  the  defendant 
have  on  said  loan  and  on  the  note  given  for 
said  loan  only  $4,000,  and  collected  from  the 
said  defendant  the  interest  on  said  sum  of 
$5,000  at  the  rate  of  6  per  cent,  per  annum. 

"That  on  the  7th  day  of  October,  1908,  the 
defendant  borrowed  from  the  plaintiff  the  sum 
of  $5,000  at  6  per  cent,  due  in  90  days,  and 
gave  its  note  to  the  plaintiff  for  the  sum  of 
$5,000 ;    but  that-  plaintiff  let  the  said  defend- 
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ant  have  on  said  note  only  the  sum  of  $4,000, 
and  charged  and  collected  from  the  defendant 
the  interest  on  the  sum  of  $5,000  at  6  per 
cent. 

"That  on  the  14th  day  of  January,  1909,  the 
defendant  borrowed  from  the  plaintiff  the  sum 
of  $5,000,  at  6  per  cent.,  due  in  90  days,  and 
gave  the  plaintiff  a  note  of  the  defendant  for 
$5,000;  but  the  plaintiff  let  the  defendant  have 
on  said  note  only  the  sum  of  $4,000,  and  col- 
lected from  the  defendant  the  interest  on  $5,000 
at  6  per  cent. 

"That  the  said  defendant,  at  various  times, 
and  every  few  months  during  said  period  of 
time  from  the  12th  day  of  June,  1908,. to  the 
8th  day  of  October,  1917,  borrowed  other  large 
sums  of  money  from  the  plaintiff,  and  gave  the 
notes  of  the  defendant  for  said  sums  of  money 
as  borrowed;  but  the  plaintiff  in  each  and 
every  instance  let  the  defendant  have  only  80 
per  cent,  of  the  amount  agreed  to  be  loaned  and 
for  which  the  defendant  gave  its  note,  the  plain- 
tiff reserving  20  per  cent,  of  each  loan,  and  also 
charging  interest  at  6  per  cent,  on  the  entire 
sum  for  which  a  note  was  given  by  said  defend- 
ant. 

"That  the  defendants  are  unable  to  give  in 
detail  a  list  or  statement  of  all  of  said  notes 
and  renewals,  but  the  defendant  the  Wysong 
&  Miles  Company  paid  the  plaintiff  as  interest 
on  said  notes  the  sum  of  seven  thousand,  one 
hundred  and  sixty-one  ($7,161.37)  dollars  and 
thirty-seven  cents. 

"That  the  defendant  gave  to  the  plaintiff  a 
large  number  of  notes  in  renewal  of  former 
notes,  and  the  notes  sued  on  in  this  case  are 
renewal  notes. 

"That  the  sum  of  $7,161.87  paid  by  this  de- 
fendant to  the  plaintiff  is  usurious  and  unlawful 
interest,  knowingly  charged  and  collected  by  the 
plaintiff  from  the  said  defendant. 

'Wherefore  the  defendants  demand  judgment: 

*(1)  That  the  defendants  recover  of  the  plain- 
tiff on  the  counterclaim  set  up  in  the  answer 
twice  the  amount  of  interest  paid  to  the  plain- 
tiff, to  wit,  the  sum  of  $14,322.74;  and  also 
the  amount  of  interest  actually  paid,  to  wit,  the 
sum  of  $7,161.87. 

"For  costs,  and  for  such  other  and  further 
relief  as  the  defendants  may  be  entitled  to  re- 


tl^ 


**i 


tt 


ceive. 

The  plaintiff  replied  denying  all  usury,  and 
also  denying  circumstantially  the  existence 
of  any  transaction  from  which  usury  could 
be  inferred.  It  further  alleged  that  the 
contracts  were  made  in  Virginia,  and  were 
not  usurious,  and  that  the  action  was  not 
commenced  in  time  for  the  recovery  of  any 
penalty  for  the  alleged  usury. 

The  following  verdict  was  returned  by  the 
jury: 

"(1)  Was  there  an  agreement  between  the 
plaintiff  and  the  defendant  by  which  the  de- 
fendant was  to  keep  on  deposit  with  the  plain- 
tiff 20  per  cent  of  the  loans  made  by  the  plain- 
tiff to  the  defendant?     Answer:    Yes. 

"(2)  What  amount  of  interest  has  the  de- 
fendant paid  to  the  plaintiff  on  the  loans  men- 
tioned in  the  pleadings?    Answer:   $3,846.71. 

"(3)  Is  the  defendant's  alleged  cause  of  ac- 
tion barred  by  the  statute  of  limitations?  An- 
swer: No. 


"(4)  Is  the  defendant  indebted  to  the  plaintiff, 
and,  if  so,  in  what  amount?  Answer:  $10,- 
449.54  with  interest  on'  said  sum  from  the  15th 
day  of  January,  1918,  at  6  per  cent. 

'*(5)  Is  the  plaintiff  indebted  to  the  defend- 
ant on  its  counterclaim  as  alleged  in  the  plead- 
ings, and,  if  so,  in  what  amount?  Answer: 
$7,693.42." 

Judgment  was  rendered  upon  the  Verdict, 
in  favor  of  plaintiff,  for  the  difference  be- 
tween the  two  amounts,  that  is,  $10,449.54 
and  interest,  and  $7,693.42,  to  wit,  $3,445.77, 
and  costs.  Plaintiff  appealed  because  there 
could  be  no  recovery  for  usury,  and  defend- 
ant appealed,  because  the  court  denied  a  re- 
covery for  usury  on  any  of  the  serial  notes 
except  those  in  suit;  the  exception  being  as 
follows: 

"The  court  erred  in  excluding  evidence  to  the 
effect  that  the  defendant  had  paid  the  plaintiff 
as  interest  or  discount  on  all  the  loans  made 
by  the  plaintiff  to  it,  the  sum  of  $7,161.37,  and 
in  confining  the  d^endant  to  evidence  as  to 
the  amount  of  interest  or  discount  paid  by  the 
defendant  to  the  plaintiff  on  the  three  notes 
sued  on  In  this  case." 

King  &  Kimball,  of  Greensboro,  for  plain- 
tiff. 

Jerome  &  Scales,  of  Greensboro,  for  de- 
fendants. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  are  three  principal  questions 
raised  in  this  case:  First,  was  there  usury? 
Second,  if  so,  can  it  be  recovered  by  way  of 
counterclaim?  Thlrdt  is  the  action  barred  by 
the  statute? 

[1-S]  First  If  a  bank  loans  ^$2,000,  at  6 
per  cent  interest  with  the  understanding 
and  agreement  that  it  shall  retain  $500  of 
the  amount  as  a  deposit  of  the  borrower  in 
the  bank,  which  shall  not  be  subject  to  his 
check  or  his  withdrawal  of  It  but  remain  on 
general  deposit  under  control  of  the  bank,  it 
is  evident  that  the  bank  is  charging  and  re- 
ceiving 7^  per  cent  interest,  or  1%  per  cent, 
in  excess  of  the  legal  rate  of  Interest  The 
transaction  has  not  even  the  merit  of  being 
an  ingenious  device  to  hide  or  conceal  the 
usury,  for  it  is  perfectly  apparent  what  the 
legal  effect  is,  as  the  borrower  is  paying  6 
per  cent  on  $2,000,  when  he  is  to  receive  only 
$1,500.  The  usury  is  plain  and  palpable,  and 
there  can  be  no  doubt  of  the  intent  on  the 
part  of  the  bank,  to  violate  the  law  against 
the  payment  of  excessive  interest  or  usury. 
There  are,  generally  speaking,  four  elements 
of  usury:  (1)  A  loan  or  forbearance  of 
money,  either  express  or  implied;  (2)  upon 
an  understanding  that  the  principal  shall  be 
or  may  be  returned;  (3)  and  that  for  such 
loan  or  forbearance  a  greater  profit  than  is 
authorized  by  law  shall  be  paid  or  agreed  to 
be  paid;  (4)  entered  into  with  an  intention 
to  violate  the  law.  The  fourth  element  may 
be  implied  if  all  the  others  are  expressed  up- 
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on  the  face  of  the  contract ;  the  other  three 
must  be  established  by  a  sufficiency  of  evi- 
dence. The  transaction  in  question  clearly 
embraces  all  of  these  elements.  The  usury 
is  indisputable.  29  Am.  &,  Eng.  Enc.  (2d  Ed.) 
p.  509,  states  that— 
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'In  the  case  of  loans  or  discoants  by  a  bank 
at  the  highest  legal  rate  of  interest,  a  provision 
that  the  proceeds  of  the  loan  or  discount  or  any 
part  thereof  shall  be  kept  as  a  deposit  in  the 
bank  during  the  period  or  a  portion  of  the  peri- 
od of  the  loan  renders  the  transaction  usurious, 
for  the  reason  that  the  borrower  thus  pays  in- 
terest on  money  which. he  does  not  receive  or 
have  the  use  of." 

It  was  held  in  Gilder  v.  Heame,  79  Tex. 
120,  14  S.  W.  1031,  that,  where  the  statute 
provides  that  all  contracts  which,  either  di- 
rectly or  indirectly,  stipulate  for  a  higher 
rate  of  interest  than  12  per  centum  per  an- 
num, shall  be  void  and  of  no  effect  for  the 
whole  rate  of  Interest,  a  note  for  $1,380,  bear- 
ing interest  at  12  per  centum,  for  which  only 
$1,200  is  received  by  the  maker,  is  usurious^ 
Judge  Denio,  in  East  River  Bank  v.  Hoyt, 
32  N.  T.  119,  126,  said  that— 

"The  character  of  the  transaction,  and  par- 
ticularly the  material  feature,  that  $600  of  the 
money  borrowed  and  for  which  interest  was 
paid,  was  to  be  retained  by  the  lender  until 
the  expiration  of  the  credit,  is  conceded  by  all 
the  evidence.  It  was  illegal  to  stipulate  for 
such  an  advantage.  In  that,  the  case  shows 
a  contract  for  usury,  with  scarcely  an  attempt 
at  disgidse." 

And  Jndge  Potter,  who  spoke  for  the  court 
in  that  case,  said: 

"Assuming  these  facts  to  be  true,  it  presents 
a  case  of  bold,  unmitigated  violation  of  the 
statute  in  its  letter  and  spirit.  If  the  statute 
prohibiting  usiury  can  be  evaded  by  such  a  sub- 
terfuge as  has  been  offered  in  this  case,  it  has 
become  a  dead  letter,  and  had  better  be  re- 
pealed at  once.  By  such  a  contrivance,  an  in- 
dividual or  a  bank,  :n  the  loan  of  one-half  their 
capital,  may  draw  interest  upon  the  whole.  The 
device  in  this  case  lacks  even  the  merit  of  or- 
dinary skill  in  its  consummation;  it  is  an  act 
of  cupidity  and  extortion,  that  is  not  provided 
with  even  the  decencies  of  a  cloak  to  cover  its 
nudity.  If  the  court  could  have  anything  to 
do  with  the  policy  of  the  usury  laws,  the  re- 
view of  this  case  would  present  a  fitting  occa- 
sion to  raise  a  warning  voice  against  their  re- 
peal, but  the  policy  of  these  laws  is  with  the 
licgislature  and  not  with  the  courts.  The  de- 
fense of  usury,  like  every  other  legal  defense 
authorised  by  statute,  is  entitled  to  the  same 
respect  as  other  defenses  in  the  courts,  and, 
when  proved,  It  is  the  duty  of  the  court  to  re- 
gard them  die  same  as  other  cases.  In  the 
review  of  this  case,  I  have  come  to  the  conclu- 
sion that  the  testimony,  *  *  *  independent 
of  the  testimony  objected  to,  presents  a  dear 
of  judgment  in  favor  of  the  defendant." 


Chancellor  Halstead  said  of  a  transaction 
substantially  similar  to  this  one: 


"I  think  it  is  well  calculated  to  show  how 
very  hard  is  the  way  of  the  transgressor;  and 
to  impress  upon  us  the  truth  that  if  shallow 
devices  are  to  be  permitted  to  succeed  in  over- 
coming the  defense  of  usury,  great  elasticity  of 
conscience,  and  great  injury  to  the  cause  of 
morals,  will  be  the  result."  Cummins  v.  Wire, 
6  N.  J.  Eq.  73,  at  page  84. 

He  added  that  the  plaintiff  with  "studied 
sentences*'  could  not  disguise  or  conceal  the 
usury,  which  was  so  glaring,  and  that  his 
replication  to  the  charge  of  demanding  and 
rec^vlng  usury  amounted  "to  nothing  and  a 
little  less,"  and  concludes  that  the  case,  then, 
as  it  stood  when  the  bond  and  mortgage  were 
executed,  is  clearly  proved  as  set  up  in  de- 
fense by  the  answer  of  Magie  and  Sandford. 
It  was  a  loan  of  $1,900,  and  the  taking,  there- 
for, a  bond  and  mortgage  for  $2,000,  and  in- 
terest thereon.    This  is  clearly  usurious. 

Another  case  like  the  one  at  bar  is  Butter- 
worth  V.  Pecare,  where  it  was  held  that,  in 
an  action  by  the  receiver  of  a  banking  in- 
coiporation  against  the  indorser  of  a  note, 
an  answer  alleging  that  the  bank  of  which 
plaintiff  is  receiver  discounted  the  note  on 
which  he  sues,  upon  a  corrupt  agreement 
against  the  form  of  the  statute  that  the  de- 
fendant should  receive  $300  (the  amount  of 
the  note  being  $500,  and  it  being  payable 
three  months  from  its  date),  and  leave  the 
remaining  $200  in  the  bank  until  the  note 
became  due,  then  to  be  applied  towards  its 
payment,  sufficiently  states  the  defense  of 
usury.  Where  it  is  proved  that  the  bank  dis- 
counted the  note  at  the  full  legal  rate  for 
the  time  it  had  to  run,  and  required  the  in 
dorser  to  give  them  his  check  for  $200,  in 
pursuance  of  an  agreement  to  that  effect,  on 
which  it  was  discounted,  and  the  next  day 
charged  this  check  against  the  credit  givoi 
on  the  discount,  a  verdict  finding  usury 
should  be  sustained.  Charging  the  check  in 
account  shows  that  the  indorser  was  to  have 
the  use  of  only  $300,  less  the  discount  on 
$500,  and  was  to  pay  therefor  interest  on 
$500.  Upon  such  facts  it  would  be  proper  to 
instruct  the  jury  to  find  for  the  defendants. 
8  Bosworth  (N.  Y.)  671.  And  to  the  same 
effect  is  Barr  v.  Am.,  etc,  Pisgah  Ohurch, 
10  Atl.  (N.  J.  Gh.)  287.  It  was  there  held  that 
where  one,  as  agent  of  the  mortgagee  in  the 
negotiation  of  a  mortgage  after  the  execution 
of  the  same,  held  it  for  three  or  four  months, 
and  delayed  payment  of  the  money  due,  and 
then,  on  the  order  of  the  mortgagors,  ad- 
vanced part  of  the  money,  and  collected  in- 
terest on  the  fuU  amount  of  the  mortgage, 
and  on  foreclosure  proceedings  it  appeared 
that  the  subsequent  acts  of  the  agent  were 
in  part,  if  not  altogether,  the  acts  of  the 
mortgagee,  held  that  the  mortgage  was  sub- 
ject to  the  penalty  of  the  New  Jersey  stat- 
ute respecting  usury,  which  provides  that  the 
true  sum  loaned,  without  interest  or  costs, 
only  can  be  collected.  It  has  also  been  held 
that  where  a  person  lends  a  sum  of  money. 
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the  repayment  of  which  with  interest  at 
the  rate  of  6  per  cent,  is  secured  by  a  mort- 
gage, and  at  the  time  of  the  loan  and  in  con- 
sideration of  it  a  portion  of  the  money  in 
excess  of  the  legal  rate  of  interest  is  re- 
turned to  him  by  the  borrower,  the  transac- 
tion is  usurious.  Andrews  v.  Poe,  30  Md. 
486.  See,  also  Vilas  ▼.  McBride,  62  Hun,  324, 
17  N.  Y.  Suppw  171. 

This  kind  of  usurious  agreement  has  been 
cast  in  various  forms,  but  the  courts  have  in- 
variably stripped  it  of  Its  flimsy  disguise, 
and  decided  according  to  its  substance  and 
its  necessary  tendency  and  effect,  when  the 
purpose  and  intent  of  the  lender  are  unmis- 
takable. And  this  Is  the  correct  rule.  Uhl- 
felder  v.  Carter's  Adm'r,  64  Ala.  527.  In 
Clark  V.  City  of  Des  Moines,  19  Iowa,  199, 
87  Am.  Dec.  423,  it  was  held  that  warrants 
Issued  by  a  municipal  corporation  in  payment 
of  a  judgment  at  the  rate  of  $1  in  warrants 
for  every  76  cents  due  on  the  judgment  are 
tainted  with  usury.  See,  also,  Webb  on 
Usury,  I  27  et  seq.  But  we  are  of  the  opinion 
that  the  principle  of  Ehringhaus  v.  Ford, 
25  N.  C.  522  and  529,  denounces  this  kind  of 
transaction  as  usurious.  It  was  there  held 
that,  where  a  bank  of  this  state  agreed  to 
lend  to  an  individual  notes  of  a  Virginia 
bank,  which  were  at  a  depreciation  in  the 
market,  below  both  specie  and  the  notes  of 
the  bank  in  this  state,  and  the  borrower  was 
to  give  his  note  at  90  days,  to  be  discounted 
by  the  bank,  and  to  be  paid  in  specie  or  in 
the  notes  of  the  bank  making  the  loan,  the 
note  given  in  pursuance  of  this  agreement 
was  void  for  usury,  though  the  borrower 
stated  at  the  time  that  he  could  make  the 
Virginia  notes  answer  his  purpose  in  the 
payment  of  his  debts  to  others.  Usury  con- 
sists in  the  unlawful  gain,  beyond  the  rate 
of  6  per  cent,  taken  or  reserved  by  the 
lender,  and  not  in  the  actual  or  ccmtingent 
loss  sustained  by  the  borrower.  The  proper 
subject  of  inquiry  is,  what  is  the  lender  to 
receive,  and  not  always  what  the  borrower  is 
to  pay,  for  the  forbearance.  In  the  course 
of  the  opinion  it  was  said  by  Judge  Gaston: 

*'If  the  agreement  was  that  the  borrowers 
should  receive  the  amount  lent,  after  deduction 
of  the  discount,  in  notes  known  to  be  depreciated 
at  their  nominal  value,  and  at  the  expiration  of 
the  term  should  repay  that  amount  in  lawful 
money,  or  in  a  currency  less  depreciated  than 
that  in  which  it  was  advanced,  without  further 
explanation,  an  assurance  to  carry  that  agree- 
ment into  execution  would  be  usurious.  It  is 
manifest  that  by  that  assurance  there  is  re- 
served to  the  lender,  after  taking  out  the  legal 
discount,  the  difference  between  the  actual  value 
of  what  was  lent  and 'what  is  to  be  returned. 
This  is  prohibited  gain." 

And  again: 

"The  proper  subject  of  inquiry  is,  what  Is  the 
lender  to  receive,  and  not  always  what  the 
borrower  is  to  pay,  for  the  forbearance.  Where 
the  entire  gain  of  the  lender  is  derived  from 


the  borrower,  the  profit  of  the  former  and  the 
loss  of  the  latter  are  necessarily  commensurate. 
But  it  is  always  safer  to  apply,  when  we  can, 
the  standard  given  by  the  law,  than  to  make  use 
of  any  other,  however  exactly  in  general  it  may 
appear  to  correspond  therewith." 

Relying  upon  Ehringhaus  v.  Ford,  supra, 
this  court,  in  Bank  v.  Ford,  27  N.  C.  692, 
held  that  every  attempt  by  a  bank  to  put 
upon  a  borrower  bank  bills  not  its  own,  and 
below  par  at  the  time  and  place,  is  usurious, 
unless  the  bank  by  its  contract  of  loan  en- 
gage to  make  the  notes  good  as  cash.  Judge 
Gaston  once  observed: 

"If,  by  the  agreement,  it  was  intended  to  ob- 
tain in  fact  a  greater  compensation  for  the  mon- 
ey lent  than  the  statute  allows,  the  law  pro- 
nounces the  agreement  corrupt,  whatever  misap- 
prehensions might  have  prevailed  as  to  the  con- 
struction of  the  statute,  or  however  free  the 
agreement  fh>m  every  taint  of  moral  turpitude. 
This  may  be  hard,  but  thus  the  law  is  written, 
and  we  must  obey  It."  Ehringhaus  v.  Ford, 
supra. 

See,  also.  Grant  v.  Morris,  81  N.  0.  150; 
Burwell  v.  Bnrgwyn,  100  N.  0.  389,  6  S.  E. 
409 ;  Miller  v.  Insurance  Co.,  118  N.  C.  612, 
24  S.  El  484,  54  Am.  St  Rep.  741;  Yarbor- 
ough  V.  Hughes,  139  N.  C.  199,  51  S.  B.  904. 

We  virtually  held,  at  this  term,  in  Bank 
V.  Wysong  &  Miles  Co.,  99  S.  E.  207,  that  a 
transaction,  like  the  one  involved  In  this 
case,  was  usurious. 

[4,5]  Second.  While  the  transaction  is 
usurious,  and  the  plaintiif  can  recover  only 
the  principal  of  the  debt  (Bamet  v.  Bank, 
98  U.  S.  555,  25  L.  Ed.  212),  the  defendant 
cannot  counterclaim  for  twice  the  amount  of 
Interest  actually  paid,  because  the  federal 
court  of  last  resort,  whose  decisions  upon  the 
construction  of  the  statute  are  both  authori- 
tative and  conclusive  upon  us,  has  decided,  in 
several  cases,  that  the  recovery  cannot  be  had 
by  way  of  counterclaim,  but  that  payment  of 
the  penalty  can  be  enforced  only  by  a  aepa- 
race  and  Independent  action  '*in  the  nature 
of  an  action  of  debt"  The  principle  is  well 
stated  by  that  court  in  Bamet  v.  Bank,  supra 
(98  U.  S.  at  pages  555,  558,  25  L.  Ed.  at  pages 
212,  213),  as  follows: 
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(1)  Where  illegal  interest  has  been  knowing- 
ly stipulated  for,  but  not  paid,  there  only  the 
sum  lent  without  interest  can  be  recovered.  (2) 
Where  such  illegal  interest  has  been  paid,  then 
twice  the  amount  so  paid  can  be  recovered  in 
a  penal  action  of  debt  or  suit  in  the  nature  of 
such  action  against  the  offending  bank,  brought 
by  the  persons  paying  the  same  or  their  legal 
representatives.  The  statutes  of*  the  states 
"upon  the  subject  of  usury  may  be  laid  out  of 
view.  They  cannot  affect  the  case.  Where  a 
statute  creates  a  new  right  or  offense,  and  pro- 
vides a  specific  remedy  or  punishment,  they 
alone  apply.  Such  provisions  are  exclusive. 
Bank  v.  Bearing,  91  U.  S.  29,  23  L.  Ed.  196. 
*  *  *  In  the  third  defense  is  set  forth  the 
like  payment,  *  *  *  and  there  is  a  claim  to 
recover  double  the  amount  paid  by  way  of  coun- 
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terclaim  in  the  pending  suit  on  the  bill.  This 
pleading  is  also  fatally  defective  for  the  same 
reason  as  the  first  one.  The  remedy  given  by 
the  statute  for  the  wrong  is  a  penal  soit  To 
that  the  party  aggrieved  or  his  legal  represen- 
tative must  resort.  He  'can  have  redress  in 
no  other  mode  or  form  of  procedure.  The  stat- 
ute which  gives  the  right  prescribes  the  re- 
dress, and  both  provisions  are  alike  obligatory 
upon  the  parties.  While  the  plaintiff  in  such 
cases,  upon  making  out  the  facts,  has  a  clear 
right  to  recover,  the  defendant  has  a  right  to 
insist  that  the  prosecution  shall  be  by  a  suit 
brought  specially  and  exclusively  for  that  pur- 
pose, where  the  sole  issue  is  the  guilt  or  inno- 
cence of  the  accused,  without  the  presence  of 
any  extraneous  facts  which  might  confuse  the 
case  and  mislead  the  jury  to  the  prejudice  of 
either  party." 

In  Schuyler  Natl.  Bank  v.  Gadsden,  191  U. 
8.  451,  24  Sup.  Gt  129,  4  li.  Ed.  258,  the 
court,  through  Justice  White,  said: 

"The  question  for  decision  is:  Did  the  Su- 
preme Court  of  Nebrasica  rightly  decide  that 
the  controversy  concerning  usurious  interest 
paid  was  to  be  governed  by  the  statutes  of 
Nebraska  on  that  subject,  and  not  by  the  laws 
of  the  United .  States  on  the  same  subject,  as 
expressed  in  section  5198  of  the  Revised  Stat- 
utes [U.  S.  Comp.  Stat.  1901,  p.  3498]?  We 
say  this  is  the  sole  question,  because  it  is  un- 
doubted that,  if  the  rights  of  the  parties  are 
to  be  determined  by  the  laws  of  the  United 
States,  the  raling  below  was  wrong.  This  re- 
sults from  the  prior  adjudications  of  this  court 
holding  that,  where  usurious  interest  has  been 
iwid  to  a  national  bank,  the  remedy  afforded  by 
section  5198  of  the  Revised  Statutes  [U.  S. 
Comp.  Stat  1901,  p.  3493]  is  exblusive,  and  is 
confined  to  an  independent  action  to  recover 
such  usurious  payments.  Haseltine  ▼.  Central 
Nat  Bank,  183  U.  a  132,  46  L.  Ed.  U8^  22 
Sup.  Ct.  50,  and  cases  cited." 

[8]  The  court  then  held  that  the  Nebraska 
court  should  have  laid  out  of  view  the  state 
law,  and  determined  the  rights  of  the  parties 
according  to  the  law  of  the  United  States, 
which  is  that  the  penalty  cannot  be  recovered 
by  counterclaim,  but  only  by  a  separate  and 
distinct  action.  The  cases  in  the  highest 
federal  court  have  been  perfectly  uniform  to 
thlB  effect,  and  we  cannot  disregard  them; 
but  it  is  our  duty  to  follow  the  decisions  of 
that  court,  though  we  may  radically  disagree 
with  the  reasoning.  These  are  the  cases: 
Bamet  v.  Bank,  98  U.  S.  555,  25  L.  Ed.  212; 
Bank  v.  Dearing,  91  U.  S.  29,  23  L.  Ed.  196; 
Drlesbach  v.  Bank,  104  U.  S.  52,  26  L.  Ed. 
658 ;  Stephens  v.  Bank,  111  U.  S.  197,  4  Sup. 
Ct,  336,  28  L.  Ed.  399 ;  Bank  v.  Morgan,  132 
U.  S.  141,  10  Sup.  Ct.  37.  33  L.  Ed.  282;  Ha- 
seltine V.  Bank,  183  U.  S.  132,  22  Sup.  Ct  50, 
46  tu  Ed.  118;  Bank  v.  Gadsden,  191  U.  S. 
451,  24  Sup.  Ct.  129,  48  L.  Ed.  258 ;  and  per- 
haps others.  Those  above  cited  are  suffi- 
cient to  show  that  the  rule  of  construction  in 
respect  to  this  matter  has  been  well  estab- 
lished so  that  we  cannot  depart  from  it,  it 
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being  the  law  and  as  much  so  as  If  the  very 
words,  **by  a  sei>arate  and  an  original  ac- 
tion," had  been  Inserted  in  the  statute.  We 
must  adopt  that  constructi<m  by  following 
the  highest  judicial  court,  as  said  by  us  at 
the  last  term,  through  Justice  Hoke,  in  Belch 
V.  Railroad  Co.,  176  N.  C.  22,  96  S.  B.  640, . 
where  it  was  held  that  our  rule  cannot  pre- 
vail, where  there  is,  according  to  the  con- 
struction of  the  highest  federal  court,  provi- 
sion to  the  contrary  in  the  federal  statute, 
citing  United  States  v.  Boomer,  183  Fed.  726, 
106  C.  a  A.  164.  This  construction  of  the 
federal  statute  (U.  S.  Rev.  Statutes,  t  5198 
[U.  8.  Comp.  St  1 9759}),  as  to  usury,  has  been 
so  firmly  settled  that  state  courts,  which  had 
held  otherwise,  reversed  their  decisions, 
when  Bank  y.  Dearing,  supra,  and  Bank  v. 
Bamet,  supra,  were  decided,  and  attention 
is  called  to  that  t&ct  by  the  United  States 
Supreme  Court  in  one  of  its  decisions.  Nota- 
ble instances  of  such  reversals  are  Haseltine 
V.  Bank,  155  Mo.  66,  56  S.  W.  895,  afiarmed 
in  183  U.  S.  132,  22  Sup.  Ct  50, 46  L.  Ed.  118 ; 
Bank  y.  Dnshane,  96  Pa.  340;  Bank  v.  Lewis, 
81  N.  T.  15;  Caponigri  y.  Altieri,  165  N.  T. 
255, 59  N.  E.  87 ;  Huggins  y.  Bank,  6  Tex.  Cly. 
App.  33,  24  S.  W.  926.  This  court,  in  Oldham 
V.  Bank,  85  N.  0.  241,  holds  that  we  are  to 
be  governed  by  the  ruling  of  the  federal  court 
of  last  resort;    Justice  Ruffln  saying: 

"The  result  of  the  decisions,  both  of  this  and 
the  Supreme  Court  of  the  United  States,  is 
that  no  state  law  upon  the  subject  of  usury  can 
be  made  to  apply  to  national  batiks,  and  that 
the  only  law  which  touches  them  in  this  re- 
spect is  the  provisions  of  the  statute  under 
which  they  are  organised.  The  construction 
given  to  tiiose  provisions,  too,  by  that  court 
must  be  respected  and  accepted  by  every  other 
tribunal,  seeing  that  it  is  the  court  of  last  resort 
whose  jurisdiction  extends  to  the  subject  And 
it  is  well,  perhaps,  however  some  of  its  deter- 
minations may  differ  from  preconceived  opin- 
ions, that  we  have  a  court  whose  judgments  in 
such  matters  can  have  universal  prevalence." 

He  then  refers  to  Bamet  y.  Bank,  96  Ul  8. 
556,  25  L.  Ed.  212,  as  deciding  that  usurious 
interest  paid  to  a  national  bank  cannot  be 
pleaded  by  way  of  set-ofF  or  payment  on  the 
principal  of  the  debt,  the  sole  and  exdusive 
remedy  being  by  a  separate,  and  simple,  ac- 
tion of  debt  unmixed  with  any  other  matter, 
and  follows  that  decision.    He  further  says : 

"Influenced  by  this  decision  [Bamet  v.  Bank, 
supra],  as  we  feel  ourselves  to  be,  the  Supreme 
Court  of  Pennsylvania,  in  •  ♦  •  Bank  v. 
Dushone,  96  Pa.  St  340  [recently  decided], 
made  a  similar  ruling  by  whidi  it  overruled 
many  of  its  previous  adjudications.  As  we  read 
the  decision,  it  goes  to  the  full  length  of  saying 
that  in  an  action  brought  by  a  national  bank 
the  plea  of  usurious  interest  paid,  whatever  be 
its  form,  can  avail  nothing,  and  that  no  action 
for  a  like  cause,  of  whatever  nature,  lies  against 
Ruch  an  institution  save  the  one  given  in  terms 
by  the  statute." 


206 


09  SOUTHEASTERN  REPOBTEB 


(N.a 


The  Court  of  Appeals  of  New  York  held,  In 
respect  to  this  question  and  the  federal  stat- 
utes of  1882  (Act  July  12, 1882,  c.  290,  22  Stat 
162)  that,  in  an  action  brought  to  recover  the 
amount  of  a  promissory  note  discounted  by  a 
national  bank.  It  cannot  be  set  up  by  way  of 
counterclaim  or  set-off  that  the  bank,  in  dis- 
counting a  series, of  notes,  the  proceeds  of 
which  were  used  to  pay  other  notes,  knowingly 
took  a  greater  rate  of  interest  than  that  al- 
lowed by  law.  The  remedy  in  such  case  is  a 
separate  action  of  debt  to  recover  back  twice 
the  amount  paid.  The  rule  laid  down  in  this 
case  upon  a  former  argument  (Nat  Bank  of 
A.  V.  Lewis,  75  N.  Y.  516,  31  Am.,  Bep.  484), 
was  modified,  as  above,  in  conformity  with 
the  decision  in  Bamet  v.  Nat  Bank  98  U.  S. 
555,  25  L.  Ed.  212,  which  the  court  held  to  be 
controlling. 

[7]  Although  state  courts  have  concurrent 
jurisdiction  with  the  federal  courts  in  actions 
by  and  against  national  banks,  in  an  action 
in  a  state  court  the  practice  and  pleadings 
prescribed  by  the  Legislature  of  the  state  In 
regard  to  a  counterclaim  or  recoupment  can- 
not be  resorted  to,  so  as  to  defeat  the  object 
and  intention  of  a  federal  enactment  The 
provision  of  the  United  States  statute  (sec- 
tion 914  [U.  S.  Ck)mp.  St  |  1537]),  that  the 
practice,  pleadings,  forms,  and  modes  of  pro- 
ceedings, in  civil  cases,  in  the  circuit  and 
district  courts,  shall  conform,  as  near  as  may 
be,  to  those  existing  at  the  time  in  the  courts 
of  record  of  the  state,  has  no  application  in 
such  case;  it  cannot  annul  or  operate  to  pre- 
vent the  application  and  enforcement  of  a 
statutory  provision  of  a  penal  character. 
Where,  however,  a  national  bank,  in  the  dis- 
count of  a  note,  has  usuriously  reserved  a  sum 
greater  than  the  lawful  rate  of  interest,  the 
amount  so  reserved  is  forfeited  (U.  S.  B.  S. 
i  5198),  and  cannot  be  recovered  in  an  action 
upon  the  note.    Bank  v.  Lewis,  81  N.  Y,  15. 

[8]  It  is  said  now,  and  we  believe  by  all 
the  courts,  that  the  local  law  as  to  pleading 
and  procedure  cannot  alter  the  federal  law, 
and  has  no  application,  when  the  method  of 
pleading  is  specially  prescribed  by  the  federal 
law,  which  must  be  followed.  The  subject  is 
fully  considered  and  the  authorities  collected 
and  reviewed  in  the  notes  to  Bank  v.  Gentry, 
56  L.  B.  A.  673,  at  pages  689-699.  We  would 
not  ourselves  adopt  this  construction  of  the 
act  of  Ck>ngres8,  were  it  a  question  before  us 
to  be  decided  Irrespective  of  the  ruling  of  the 
highest  federal  court,  as  the  words  by  an 
"original  or  independent*'  action  in  the  na- 
ture of  an  action  of  debt  are  not  used  in  the 
act,  nor  do  we  think  there  is  anything  there 
from  which  they  should  be  Implied,  but  that 
the  Congress  merely  intended  to  refer  to  the 
nature  of  the  action  in  which  recovery  should 
be  had,  as  being  substantially  one  of  debt, 
without  regard  to  whether  it  was  an  inde- 
pendent one,  or  by  way  of  cross-bill,  or  cross- 
action  or  counterclaim.    There  is  no  sound 


I  reason,  in  our  opinion,  why  it  should  be  so. 
It  would  seem  to  be  more  appropriate  to  try 
the  question  by  way  of  counterclaim  in  the 
action  upon  the  debt,  when  the  whole  matter 
may  be  considered  and  the  rights  of  the 
respective  parties  determined  upon  all  of 
the  facts,  and  with  greater  precision.  But 
we  follow  the  decision  of  the  highest  federal 
court,  as  binding  upon  us,  without  regard  to 
its  reasoning,  or  the  mental  process  by  which 
it  reached  the  conclusion  we  have  stated, 
which  was  the  course  taken  by  the  court  in 
Huggins  y.  Git  Natl.  Bank,  6  Tex.  Civ.  App. 
33,  24  S.  W.  926,  and  by  many  other  courts. 
Our  cases  holding  that  unlawful  interest  paid 
may  be  recovered  back  by  way  of  counter- 
claim have  no  application,  as  they  refer  to 
our  own  statutes,  which  now  expressly  give 
that  remedy.  Bank  v.  Ireland,  122  N.  C.  571, 
29  S.  E.  835.  That  case  dealt  with  our  usury 
statute  (Code,  §  3836),  and  was  founded  upon 
Smith  V.  B.  &  L.  Ass'n,  119  N.  C.  257,  26  S. 
E.  40,  and  not  upon  the  federal  statute,  and 
even  if  applicable,  which  it  is  not,  we  could 
not  disregard  the  decisions  of  the  federal 
Supreme  Court  in  such  a  matter.  The  United 
States  Statute  of  1882  is  equally  inapplica- 
ble. It  only  confers  jurisdiction  on  the  state 
courts  of  suits  for  or  against  national'banks, 
and,  as  said  in  Kinser  v.  Farmers'  Natl. 
Bank,  58  Iowa,  728,  13  N.  W.  59,  the  design 
of  the  Congress  was  to  confer  jurisdiction  up- 
on the  proper  state  court,  and  to  leave  it, 
after  the  action  is  begun,  to  be  governed  by 
Its  own  mode  of  proceeding,  when  not  In  con- 
travention of  any  special  provision  of  the  fed- 
eral law  upon  the  subject.  It  was  clearly  not 
intended  to  repeal  the  provision  as  to  how 
actions  for  usurious  interest  actually  paid 
should  be  brought  Several  of  the  cases  cited 
by  us  were  brought  upon  transactions  which 
occurred  after  the  act  of  1882  was  passed, 
and  still  the  former  rule  was  applied,  as  if 
that  statute  had  no  effect  whatever  upon  the 
question. 

The  other  exceptions  are  untenable  or  with- 
out merit  It  would  seem  that  they  now  be- 
come irrelevant,  as  we  will  direct  judgment 
to  be  entered  for  the  plaintiff  according  to 
the  finding  upon  the  fourth  issue,  and  the 
prayer  of  his  complaint;  that  is,  for  the 
principal  of  the  debt  without  interest,  except 
as  specified  in  that  issue.  But  we  discover 
no  error  In  the  other  rulings  to  which  excep- 
tions were  taken.  A  decision  of  the  question 
raised  by  the  plea  of  the  limitation  contained 
In  the  federal  statute  becomes,  of  course,  un- 
necessary. 

It  all  results  in  this:  That  the  counter- 
claim must  be  dismissed,  and  that  the  judg- 
ment be  modified  so  as  to  strike  therefrom  all 
recovery  upon  the  same,  and  that  judgment 
be  entered  for  the  plaintiff  upon  the  fourth 
issue  and  the  answer  thereto,  without  deduc- 
tion therefrom,  or  diminution  thereof,  by  rea- 
son of  any  penalty  for  unlawful  interest  paid. 
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the  amount  to  be  Inserted  in  the  Judgment 
being  $10,449.54,  with  interest  from  January 
15,  1918.  This  gives  the  defendant  the  bene- 
fit of  the  forfeiture  of  interest,  but  not  of  the 
p^ialty,  under  the  federal  statute. 

Plaintiff's  appeal :    Error. 

Defendant's  appeal :    No  error. 


EAST  LIVERPOOL  A  B.  V.  T.  CX), 

S.B.) 


207 


aV  N.  C.  894) 

BANE  OF  NORTH  AMERICA  T.  WYSONG 
&  MILES  GO.  et  aL     (No.  893.) 

(Supreme  Court  of  North  Carolina.     May  7, 

191Q.) 

Appeal  from  Superior  Court,  Guilford  (boun- 
ty;  Lane,  Judge. 

Action  by  the  Bank  of  North  America  against 
the  Wysong  &  Miles  Company  and  others. 
From  judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed  for  error. 

King  &  Kimball,  of  Greensboro^  for  appel- 
lant 
Jerome  &  Scales,  of  Greensboro,  for  appel- 

lees. 

WALKER,  J.  The  facts  in  this  case,  and 
the  questions  presented,  are,  in  all  essential  re- 
spects, like  those  in  the  case  of  the  Planters' 
National  Bank  (of  Richmond,  Ya.)  against  the 
same  defendants  (Nos.  891  and  892),  99  S.  E. 
199,  and  sufficiently  so,  at  least,  for  our  deci- 
sion here  to  be  the  same  as  in  that  case. 

Plaintiff  appealed  in  this  case,  and  It  must 
therefore  be  certified  that  the  court  erred  in 
its  judgment  upon  the  facts  stated.  Let  judg- 
ment be  entered  below  in  accordance  with  the 
principle  as  declared  in  the  case  of  Planters' 
Bank  y.  Wysong,  Miles  &  Co.,  supra« 

Error. 


(84  W.  Va.  1) 

8HRADEB  y.  STEUBENYILLE,  EAST  UV- 
EBPOOL  &  BEAVER  VALLEY  TRAC- 
TION CO.  (No,  8773.) 

(Supreme  Court  of  Appeals  of  West  T^ginia. 

April  22,  1919.) 

(SyUalus  by  the  Court.) 

1.  OOIOOBBCE  ^=»26  —  Bbidoe  ovbb  Watbbs 
FoBaoNO  State  Bound axt  Link— "Inteb- 

8TAXB  COMICEBOE." 

A  bridge  across  waters  forming  a  bound- 
ary line  between  states  is  an  instrumentality  of 
commercial  intercourse  between  such  states,  and 
traffic  across  it  is  'Interstate  commerce." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  CoMHBBCB  ^=»27(2)— Intebotatb  Commebob 
— "Railroad." 

The  federal  Act  to  Regulate  Commerce  ex- 
pressly indudes  within  the  scope  of  its  provi- 
sions bridges  used  or  operated  in  connection 
with  any  railroad,  and  an  interurban  electric 


railway,  other  than  a  street  passenger  railway, 
passing  oyer  an  interstate  bridge  and  partici- 
pating in  the  interstate  movement  of  persons 
and  property,  is  a  "railroad**  within  the  mean- 
ing of  the  act,  and  the  bridge  over  which  it 
passes  is  therefore  subject  to  the  provisions* of 
the  act 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Rail- 
road.] 

8.  Commebce  ^s»26  —  Intebstatb  Bbidoe  ^ 
State  Contbol. 

No  part  of  the  business  of  an  interstate 
bridge  which  is  subject  to  the  provisions  of  tiie 
Act  to  Regulate  Commerce  is  under  the  control 
of  the  state. 

4.  CoicMEBOE  ^=3»8(14)  —  Exclusive  Fedbbal 
Law&— Intebstatb  Commebob— PASSEa 

A  common  carrier,  subject  to  the  provisions 
of  the  Act  to  Regulate  Commerce,  cannot  ac- 
cept any  compensation  other  than  mondy  for 
the  services  which  it  renders,  and  a  pass  issued 
for  a  nonmonetary  consideration,  though  valid 
when  made,  becomes  inviUid  under  the  provi- 
sions of  that  act 

5.  Commebce  ^=»26— "Pubxjo  Sebvice  Cob- 
pobation"-Opebatob  of  Toll  Bbidoe. 

The  operator  of  a  toll  bridge,  whether  a 
person,  firm,  or  corporation,  is  by  express  defi- 
nition constituted  a  "public  service  corporation," 
and  as  such  is  subject  to  the  provisions  of  our 
Public  Service  Commission  Act  (chapter  15o, 
Code  [sees.  686-656]),  even  tiiough  the  struc- 
ture is  an  interstate  bridge,  provided  it  is  not 
one  used  or  operated  in  connection  with  a  rail- 
road. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Public  Service  Cor- 
poration.] 

6.  PuBuo  Sebvioe  Commissions  ^»7— Rates 

and   FABBS  —  CONSTBUOnON   OF  Statxtte  — 

UNiFOBMirr. 

In  providing  in  section  6,  c.  15o,  Code  (sec 
641)  that  no  public  service  corporation  subject 
to  the  provisions  of  that  chapter  should  di- 
rectly or  indirectly  charge  or  receive  "a  greater 
or  less  compensation"  for  a  service  rendered 
than  it  charges  or  receives  from  any  other 
person  for  a  like  service  under  the  same  or 
similar  conditions,  the  Legislature  was  seeking 
through  its  police  power  to  procure  uniformity 
of  charges  by  such  companies. 

7.  PX7BLI0  Sebvioe  0>mmi8sion8  ^s>7— Rates 

AND  CHABOE&— UnIFOBMITT. 

To  effectuate  uniforniity,  there  must  be  a 
standard  measurement  applicable  alike  to  all 
persons  and  in  all  circumstances  and  conditions. 
The  only  measure  appropriate  to  secure  such 
regularity  and  uniformity  of  charge  for  the 
service  rendered  by  a  commercial  utility  is 
money. 

8.  Public  Sebvioe  Commissions  ^s»7— Rates 
AND  Chaboes— Passes. 

Services  rendered  or  materials  furnished 
to  a  public  service  corporation  subject  to  the 
provisions  of  the  Public  Service  Commission 
Act  must  be  compensated  for  by  payment  in 
money,  not  by  a  pass;  and  a  contract  for  a 
pass,  though  valid  .when  made,  becomes  illegal 
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and  unenforceable  onder  the  proyisionB  of  the 
act. 

9.  GONSTITUTIONAI.  LAW  ^=»155--Impaibmbnt 
OF  Obligation  or  Contract— Contbact  of 
PuBuc  Sebvice  Cobpobation. 

A  contract  of  a  public  seryice  corporation 
that  conflicts  with  public  duties  imposed  upon  it 
by  law  is  not  within  the  protection  of  the  con- 
stitutional provision  inhibiting  impairment  of 
the  obligations  of  contracts. 

10.  GOMMEBCE  ^=:»10  —  INTEBSXATB  GoHMSBCB 
-^POWEB   OF   CONGBESS. 

As  to  those  forms  of  interstate  commerce 
which  are  of  national  importance,  and  require  a 
general  system  and  uniformity  of  regulation, 
the  federal  power  is  exclusive,  and  the  state 
may  not  act,  even  if  Congress  has  not  exerted 
its  paramount  legislative  authority  as  to  them. 

11.  coiocbbcb  ^s>10— looal  mattebd—state 
Regulation. 

But  where  the  subject  is  of  local  rather 
than  national  importance,  admitting  of  diver- 
sity of  treatment  according  to  the  special  re- 
quirements of  local  conditions,  the  state  may 
exercise  its  regulatory  authority  within  reason- 
able limits  till  Congress  does  act. 

IZ   COHMEBCE      ^=»12    •—    INTEBSTATE      ToLL 

Bbidgb— State  Regulation. 
Some  questions  affecting  an  interstate  toll 
bridge  not  used  or  operated  in  connection  with 
a  railroad,  and  therefore  not  a  part  of  a  con- 
tinuous interstate  carrier  system,  present  sit- 
uations essentially  local,  and  permit  regulation 
according  to  local  conditions. 

13.  Commebce  ^=9lO  —  Intebstatb  Bbidge  — 
State  Regulation— Passes. 

Though  a  state  cannot  impose  an  uUdue 
burden  upon  interstate  commerce,  it  lawfully 
may  render  illegal  and  unenforceable  a  pass 
given  to  a  resident  thereof  for  use  over  an  in- 
terstate bridge  not  included  within  the  sc<9e  of 
federal  legislative  enactment. 

14.  Cabbiebs  ^=:»2  —  Public  Sebvice  Gom- 
mission—oonsututionalttt  of  statute. 

That  part  of  the  Public  Service  Commis- 
sion Act,  chapter  16o,  Code  (seca  636-656), 
here  construed  to  prohibit  the  issuance  and  use 
of  passes,  is  a  general  regulatory  provision, 
sanctioned  by,  and  not  in  violation  of,  section 
24,  art  8,  of  the  Constitution  of  this  state, 
which  provides  that  county  courts  ''shall  also, 
under  such  regulations  as  may  be  prescribed  by 
law,  have  the  superintendence  and  administra- 
tion of  the  internal  police  and  fiscal  affairs  of 
their  counties,  including  the  establishment  and 
regulation  of  roads,  ways,  bridges,  public  land- 
ings, ferries  and  mills." 

Appeal  from  Circuit  Court,  Hancock 
County. 

Bill  by  John  Sbrader  against  the  Stenboi- 
ville.  East  Liverpool  &  Beaver  Valley  Trae- 
tlon  Company.  From  a  decree  dismissing  the 
bill  and  dissolving  a  temporary  injunction, 
plaintiff  appeala    Affirmed. 


E.  A.  Hart,  of  New  Cumberland,  and  Lones, 
Hill  &  Davidson,  of  East  Liverpool,  Ohio, 
for  appellant 

W.  W.  Ingram,  of  Chester,  and  BiUingsley, 
Moore  &  Van  Foasan,  oC  Idsbon*  Ohio,  for  ap- 
pellee. 

LYMCH,  J.  The  object  of  this  appeal  la  to 
review  the  decree  of  the  circuit  court  of  Han- 
cock county  dismissing  plalntifiTs  bill  and 
dissolving  the  injunction  awarded  tonpo- 
rarily  to  restrain  defendant  from  requiring 
plaintiff,  members  of  his  family,  his  guests, 
servants,  and  employ^a  to  pay  toll  at  the  same 
rate  others  are  charged  when  crossing  the 
Ohio  river  on  defendant's  bridge  from  Chea- 
ter, W.  Va.,  to  East  Liverpool,  Ohio,  and 
from  interfering  in  any  way  with  the  plain- 
tiff, members  of  his  family,  guests,  and  em- 
ploy^ in  the  exercise  and  enjoyment  of  such 
privilege  without  payment  of  toll,  as  provid- 
ed in  a  certain  oontract  entered  into  Decem- 
ber 3,  1805,  between  plaintiff  and  the  Eiast 
Liverpool  Bridge  Company,  a  former  owner 
of  tlie  bridge  and  defendant's  remote  grantor. 

The  contract  referred  to,  after  reciting 
plaintifiTs  agreem^it  to  furnish  all  the  ma- 
terials and  construct  the  said  bridge  for  the 
East  Liverpool  Bridge  Company  In  considera- 
tion of  $25,000  cash  and  |2SO,000  of  the  stodcs 
and  bonds  of  the  company,  contained  this  ad- 
ditional stipulation: 

"And  as  a  farther  consideration  the  said 
John  Shrader  is  hereby  l^iven  a  free  pass  over 
and  across  said  bridge,  good  perpetually  for 
himself  and  family  and  guests,  and  for  his  rigs 
and  teams,  and  any  servant  or  employ^,  and  for 
any  rigs  or  teams  that  may  be  at  any  time  in 
his  employ.'' 

On  October  27,  1905,  there  was  a  partial 
cancellation  of  the  above  agreement  by  the 
same  parties,  but  the  (dause  quoted  was  not 
disturbed,  but  designedly  left  In  fun  force 
and  effect  as  a  binding  contract  to  that  ex- 
tent There  is  no  claim  of  any  breach  of  the 
construction  contract  except  as  regards  the 
provision  quoted. 

On  November  9,  1905,  the  East  Liverpool 
Bridge  Company  by  deed  conveyed  the  bridge 
to  the  East  Liverpool  &  Rocks  Sprtngs 
Street  Railway  Company,  whidi  In  turn  by 
deed  of  the  same  date  conveyed  it  to  the  East 
liverpool  Traction  &  Light  Company,  and  the 
last-named  company  conveyed  it  to  the  de- 
fendant November  1, 1917.  The  oontract  and 
the  various  deeds  were  duly  recorded,  appar- 
ently in  the  order  of  their  execution,  though 
not  always  on  the  exact  dates  thereof. 

The  decision  of  the  lower  court  in  effect 
was  that  the  clause  providing  for  the  pass  In 
the  contract  of  1895  became  inoperative,  and 
no  longer  binding  or  effective,  presumably 
because  of  the  federal  and  state  legislation 
upon  the  subject  of  free  transportation  of  per- 
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sons  and  property  in  Interstate  or  intrastate 
commerce^  or  both. 

[1-4]  A  bridge  such  as  is  involyed  in  this 
suit  is  an  instrumentality  of  interstate  com- 
merce, as  settled  beyond  dispute  in  Covington 
&  C  Bridge  Ga  y.  Kentucky,  154  U.  S.  201, 
14  Sup.  Gt.  1087, 38  L.  Ed.  062.  The  first  ques- 
tion presented  therefore  is,  Do  sections  1  and 
6  of  the  Act  to  Regulate  Ckmimerce  (8  U.  S. 
Oomp.  Stat  1916,  If  8563  (5),  8769  (7),  pp.  9060, 
9128),  render  illegal  the  provisiou3  for  the 
pass  in  the  contract  referred  to?  Section  1, 
prohibiting  the  direct  or  indirect  issuance  of 
any  interstate  free  ticket,  free  pass,  or  free 
transportation,  and  section  6,  prohibiting  the 
charge  of  "a  greater  or  less  or  different  com- 
pensation for  such  transportation  ♦  •  • 
than  the  rates,  fares,  and  charges  which  are 
specified  in  the  tariff  filed  and  In  effect  at 
the  time,"  are  made  applicable  only  to  car- 
riers subject  to  the  act,  which,  among  others, 
are  "any  common  ctirrler  or  carriers  engaged 
in  the  transi)ortation  of  passengers  or  prop- 
erty wholly  by  railroad  •  ♦  •  from  one 
state  or  territory  of  the  United  States  or  the 
District  of  Ck>lumbia,  to  any  other  state  or 
territory  of  the  United  States  or  the  District 
of  Oolmnbia."  8  U.  S.  Comp.  Stat  1916,  | 
8563,  p.  9054.  That  section  further  says 
Opage  9061): 

*^he  tenn  'railroad'  as  used  in  this  act  shall 
include  all  bridges  and  ferries  used  or  oper- 
ated in  connection  with  any  railroad.** 

Therefore,  to  come  within  the  control  of 
these  sections,  the  bridge  must  be  used  or 
operated  in  connection  with  or  as  a  part  of  a 
railroad.  But  there  is  nothing  in  the  record 
other  than  the  name  of  the  defendant  to 
show  such  use  of  the  bridge  in  question.  Prob- 
ably the  fact  is  that  defendant  does  operate 
its  traction  cars  over  the  bridge,  though  there 
is  notliing  to  show  even  that,  and  If  It  does, 
we  do  not  kx^ow  whether  it  is  an  intern rban 
line  or  merely  a  street  railway  system.  If 
the  latter,  the  act  does  not  apply,  for,  though 
a  street  railway  doing  a  suburban  as  well  as 


Furthermore,  in  the  construction  '  of  the 
federal  Safety  Appliance  Act,  which  ap- 
plies to  any  "common  carrier  engaged  in  in- 
terstate commerce  by  railroad"  (8  U.  S. 
Comp.  Stat.  1916,  |  8605,  p.  9322),  the  courts 
have  interpreted  the  word  "railroad"  to  in- 
clude interurban  traction  lines.  Spokane  & 
I.  B.  R.  Q).  V.  Campbell,  217  Fed.  618,  138  C. 
C.  A.  370,  affirmed  in  241  U.  S.  497,  36  Sup. 
Ct  683,  60  L  Ed.  1125 ;  Spokane  &  I.  B,  R. 
R.  Co.  V.  United  States,  241  U.  S,  344.  36  Sup. 
Ct  668,  60  L.  Bd.  1037.  Similarly  with  re- 
spect to  the  term  "common  carrier  by  rail- 
road" as  used  in  the  federal  Employers*  Lia- 
bility Act  (8  U.  S.  Oomp.  Stat  1916,  |  8657,  p. 
9388),  the  court  construed  the  word  "rail- 
road** in  the  same  manner.  Kansas  Olty  Ry. 
Co.  V.  McAdow,  240  U.  S.  51,  36  Sup.  Ct  252, 
60  Ll  Ed.  520 ;  Spokane  &  I.  E,  R.  Co.  v,  Camp- 
bell, supra ;  Washington  Ry.  A  Electric  Co.  v. 
Scala,  244  U.  S.  630,  37  Sup.  Ct  654,  61  L. 
Ed.  1360. 

Hence  if  the  fact  had  appeared  that  an 
Interurban  electric  railway  carrying  passen- 
gers and  freight  or  express  passed  over  the 
bridge  in  question,  the  latter  could  be  said  to 
be  used  or  operated  in  connection  with  a  "rail- 
road,** and  as  such  would  be  subject  to 
the  provisions  of  the  Act  to  Regulate  Com- 
merce. A  carrier  subject  to  the  act  cannot 
accept  any  compensation  other  than  money 
for  the  service  which  it  renders,  and  a  pass 
issued  for  a  nonmonetary  consideration, 
though  valid  when  made,  becomes  invalid 
under  the  provisions  of  that  act  Louisville 
&  Nashville  R.  R.  Oo.  v.  Mottley,  219  U.  S. 
467,  31  Sul).  Ct  265,  55  L.  Ed.  297,  34  L.  R. 
A.  (N.  S.)  671;  Chicago,  Ind.  ^  L.  Ry.  Co.  v. 
United  iStates,  219  U.  S.  486^  31  Sup.  Ct.  272, 
55  Lb  Ed.  305;  Dorr  v.  C.  &  O.  Ry.  Co.,  78 
W.  Va.  150,  88  S.  B.  666»  L.  R.  A.  1016B^  622. 

Besides,  if  the  present  owner  of  the  bridge 
operates  an  interurban  electric  line  over  it 
for  the  carriage  of  passengers  and  freight, 
thus  constituting  it  a  "railroad**  within  the 
act.  Congress  by  passing  it  has  assumed  con- 
trol of  defendant's  operations,  and,  having 
an  urban   business,  and  not  authorized  to  |  expressly  included  bridges  used  in  connection 


carry  freight,  crosses  the  state  line  in  the 
carriage  of  passengers,  it  has  not  the  char- 
acter of  a  "railroad"  within  the  meaning  of 
the  act  as  it  originally  stood.  Omaha  & 
Council  Bluffs  Street  Ry.  Co.  v.  Interstate 
Commerce  Commission,  230  U.  S.  324,  33  Sup. 
Ct  800,  57  L.  Ed.  1501,  46  L.  R.  A.  (N.  S.) 
385;  Roberts*  Federal  Liability  of  Carriers,  | 
100.  The  opinion,  however,  intimated  that 
an  interurban  traction  line,  at  least  one  car- 
rying both  passengers  and  freight,  might  be 
within  the  terms  of  the  act,  and  such  now 
seems  to  be  the  rule  followed  by  the  Interstate 
Commerce  Commission.  Jurisdiction  over 
"CTrban  Electric  lines,  33  Interst.  Com.  Com'n 
R.  536 ;  City  of  SteubenviUe,  Ohio,  v.  Trl-State 
Ry.  &  Electric  Co.,  38  Interst  Com.  Com'n 
R.  281. 

99  S.E.-14 


therewith,  has  put  it  beyond  the  regulatory 
power  of  the  state.  N.  Y.  Central,  etc.,  R,  R. 
a  V.  Board  of  Chosen  Freeholders,  227  U. 
S.  24S,  33  Sup.  Ct.  269,  57  L.  Ed.  409. 

[5-8]  But  if  as  a  matter  of  fact  the  trac- 
tion line  in  question  is  not  an  interurban  rail- 
way, but  merely  a  street  railway  as  defined 
In  Omaha  &  Council  Bluffs  Street  Ry.  Oo.  v. 
Interstate  Commerce  Commission,  supra,  or 
If  no  railway  of  any  kind  crosses  the  bridge, 
then  it  would  not  be  one  over  which  Congress 
has  exercised  its  superior  authority,  and  hence 
arise  the  questions:  (1)  Whether  the  Legis- 
lature through  its  Public  Service  Commis- 
sion Act  of  this  state,  chapter  150,  Code  1918 
(Code  1913,  sees.  641,  642),  has  attempted  to 
declare  unlawful  the  use  of  the  pass  Involved 
here;  (2)  if  so,  did  the  state  have  power  to 
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enact  and  enforce  the  penalties  of  the  stat^ 
ute?  Plaintiff  in  error  strenuously  Insists  up*- 
on  a  negative  answer  to  both  of  these  ques- 
tions. 

With  respect  to  the  first,  sections  6  and  7, 
c.  150,  Code,  are: 

Section  6:  "No  public  service  corporation  sub- 
ject to  the  provisions  of  this  act  shall,  directly 
or  indirectly,  by  any  special  rate,  rebate,  draw- 
back or  other  device  or  method,  charge,  de- 
mand, collect  or  receive  from  any  person,  firm 
or  corporation,  a  greater  or  less  compensation 
for  any  service  rendered  or  to  be  rendered, 
than  it  charges,  demands,  collects  or  receives 
from  any  other  person,  firm  or  corporation  for 
doing  a  liice  and  contemporaneous  service  under 
the  same  or  substantially  similar  circumstances 
and  conditions." 

Section  7:  "It  shall  be  unlawful  for  any  pub- 
lic service  corporation  subject  to  the  provisions 
of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation  or 
locality,  or  any  particular  character  of  traffic  or 
service,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  firm,  corporation, 
company  or  locality,  or  any  particular  charac- 
ter of  traffic  or  service,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  re- 
spect whatsoever." 

Public  service  corporations  subject  to  the 
provisions  of  this  act  are  defined  by  section 
3  (sec.  63®  to  "include  all  persons,  •  •  ♦ 
firms,  corporations,  munidpalltleB  and  agen- 
cies engaged  or  employed  in  any  business 
herein  enumerated,  or  in  any  other  public 
service  business  whether  above  enumerated  or 
not,  whether  incorporated  or  not"  Among 
the  businesses  enumerated  are: 

"Common  carriers,  railroads,  street  railroads, 
express  companies,  sleeping  car  companies, 
freight  lines,  car  companies,  toll  bridges  and 
ferries,"  etc 

Thus  toU  bridges  are  within  the  meaning 
of  the  term  ''public  service  corporation"  as 
used  in  sections  6  and  7. 

In  providing  in  section  6  that  no  public 
service  corporation  subject  to  the  provisions 
of  the  act  should  directly  or  indirectly  charge 
or  receive  "a  greater  or  less  compensation" 
for  a  service  rendered  than  it  charges  or  re- 
c^ves  from  any  other  person  for  a  like  serv- 
ice under  the  same  or  similar  circumstances 
and  conditions,  the  Legislature  was  seeking 
through  its  police  power  to  procure  uniform- 
ity of  diarges  by  such  companies.  To  effec- 
tuate that  purpose  there  must,  of  course,  be 
an  inflexible  or  invariable  standard  of  meas- 
urement The  only  feasible  or  possible  meth- 
od apprc^riate  to  secure  regularity  and  uni- 
formity is  the  universal  medium  of  exdiange, 
money.  It  is  the  only  recognized  basis  where- 
by uniformity  of  charge  can  be  required  from 
all  persons  using  the  instrumentality.  If  one 
person  may  exchange  services  or  commodities 
in  return  for  transportation  or  other  service, 
while  another  is  required  to  pay  cash  under 


the  same  or  similar  circumstances,  there  is 
no  way  to  determine  with  reasonable  certain- 
ty whether  the  former  is  receiving  his  serv- 
ice at  a  greater  or  less  rate  than  the  latter. 
Rather  services  rendered  or  materials  fur- 
nished ought  to  be  compensated  for  by  pay- 
ment in  money,  not  by  a  pass;  and  then  he 
who  furnishes  either  or  both  can  purchase  his 
right  to  the  use  of  the  transportation  or  other 
facilities  of  the  company  on  the  same  basis 
and  in  like  manner  as  other  persons  apply- 
ing for  such  use.  Therefore  the  monetary 
requirement  is  the  only  feasible  plan  whereby 
the  legislative  intent  embodied  in  section  0 
can  be  made  certain  of  attainment 

It  is  argued,  however,  that  section  6  of  the 
Act  to  Regulate  Commerce  (8  U.  S.  Comp. 
Stat  1916,  §  8569  [7],  p.  9128),  in  providing 
that  no  carrier  shall  charge  or  receive  "a 
greater  or  less  or  different  comx>ensatioii 
*  •  0  than  the  rates,  fares,  and  charges 
which  are  specified  in  the  tariff  filed  and  in 
effect  at  the  time,"  expressly  establishes  the 
monetary  basis  as  the  standard,  and  in  that 
respect  is  stronger  than  our  section  6.  It  is 
true  Uiat  the  word  "differ^it"  and  the  ref- 
erence to  the  "tariff  filed  and  in  effect  at 
the  time"  are  not  in  our  act,  and  that 
the  United  States  Supreme  Court  in  Louis- 
ville &  Nashville  R.  R.  Ca  ▼.  Mottley,  219 
U.  S.  467,  31  Sup.  Ot  266,  65  L.  Ed.  297, 
34  L.  R.  A«  (N.  S.)  671,  laid  great  stress  upon 
their  pres^ice,  but  we  are  of  opinion  that 
their  absence  from  our  act  is  not  decisive. 
The  language  used  Is  suflSclently  clear  and 
explicit  to  manifest  an  intention  on  the  part 
of  the  Legislature  that  all  persons  (with  cer- 
tain exceptions  specified  in  section  20,  c. 
150,  Code  (sec.  655)  who  availed  themselves  of 
the  services  of  any  company  subject  to  the 
act,  shall  be  treated  alike  in  the  matter  of 
rates  and  be  on  a  plane  of  equality.  These 
ends  cannot  be  met  otherwise  than  by  requir- 
ing the  service  to  be  paid  for  in  money  whldi 
has  a  certain  value  known  to  all,  and  not  in 
commodities  or  services  whose  values  are 
variant  and  difficult  of  determination.  State 
V.  Union  Pa&  R.  R.  Co.,  87  Neb,  29,  126  N. 
W.  859,  31  L.  R.  A.  (N.  S.)  657.  And  if  one 
I)erson  is  permitted  to  exchange  his  services 
or  commodities  for  a  pass,  others  might  be 
denied  the  same  privilege,  and  that  would 
constitute  ground  for  argument  at  least  that 
the  company  would  be  according  him  an 
undue  preference  within  the  meaning  of  sec- 
tion 7  in  not  permitting  others  likewise  to 
exchange  their  services  or  commodities  for 
passes. 

[9]  Our  opinion  is  that  the  pass  here  in- 
volved comes  within  the  condemnation  of  our 
own  statute,  and  the  use  thereof  therefore 
has  become  illegal  and  the  contract  unenforce- 
able to  that  extent  at  least  Nor  is  citation  of 
authority  necessary  to  show  that  such  an 
exercise  of  the  police  power  of  the  state  does 
no  violence  to  that  provision  of  the  federal 
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Constitution  which  forbids  a  state  to  impair 
the  obligation  of  contracts.  Gas  Oo.  v.  Pub- 
lic Service  Commission,  73  W.  Va.  571,  591, 
80  S.  R  981 ;  B.  &  O.  R.  R.  Co.  V.  Public  Serv- 
ice Commission,  81  W.  Va.  457,  94  S.  E.  545, 
Ll  R.  a.  1918D,  268. 

The  second  question  relates  to  the  power  of 
this  state  through  its  Legislature  to  declare 
illegal  a  pass  over  an  interstate  bridge.  As- 
suming the  bridge  to  be  one  not  used  or 
operated  in  connection  with  a  railroad,*  and 
therefore  not  within  the  Act  to  Regulate 
Commerce,  can  the  state.  In  the  absence  of 
congressional  legislation,  enact  laws  respect- 
ing it  until  such  time  as  Congress  may  choose 
to  assert  its  paramount  authority? 

[10-13)  With  respect  to  regulation,  inter- 
state commerce  may  be  divided  into  two  gen- 
eral classes:  One  where  the  power  of  Con- 
gress is  exclusive ;  the  other  where  the  state 
has  permissive  concurrent  regulatory  power 
till  Congress  exerts  its  authority  in  that  re- 
spect As  to  those  forms  of  commerce  which 
are  of  national  importance  and  which  regiuire 
a  general  system  and  uniformity  of  regula- 
tion, the  federal  power  is  exclusive,  and  the 
state  may  not  act  even  where  Congress  has 
not  yet  covered  the  field  by  legislation.  But 
where  the  subject  is  of  local  rather  than 
national  importance,  the  state  may  exercise 
its  regulatory  authority  within  reasonable 
limits  till  Congress  does  act  Minnesota  Rate 
Cases,  230  U.  S.  352,  399,  400,  33  Sup.  Ct 
729,  57  L.  Ed.  1511,  48  U  R.  A.  (N.  S.)  1151, 
Ann.  Cas.  1916A,  18;  Port  Richmond  Ferry 
Co.  Y.  Board  of  Chosen  Freeholders,  234  U.  S. 
317,  34  Sup.  Ct.  821,  58  L.  Ed.  1330. 

In  Covington  &  C.  Bridge  Co.  ▼.  Kentucky, 
154  U.  S.  204, 14  Sup.  Ct  1087,  38  L.  Ed.  962, 
the  question  related  to  the  power  of  the  state 
of  Koitucky  to  regulate  tolls  on  an  interstate 
bridge  built  pursuant  to  the  concurrent  ac- 
tion of  Kentucky  and  Ohio.  It  was  held  (at 
least  in  the  absence  of  mutual  action  by  both 
states)  that  it  was  impossible  for  either  state 
to  fix  a  tariff  of  charges.  But  the  statute  in 
that  case  attempted  *'to  reach  out  and  secure 
for  itself  a  right  to  prescribe  a  rate  of  toll 
applicable  not  only  to  persons  crossing  from 
Kentucky  to  Ohio,  but  from  'Ohio  to  Ken- 
tucky," a  right  which  practically  nullified 
"the  corresponding  right  of  Ohio  to  fix  tolls 
from  her  own  state."  154  U.  S.  p.  220, 14  Sup. 
Ct  1093,  38  Lk  Ed.  962.  The  Covington 
Bridge  Case  was  cited  and  followed  in  Broad- 
way &  Newport  Bridge  Co.  v.  Commonwealth, 
173  Ky.  165, 190  S.  W.  715. 

The  subsequent  case  of  Port  Richmond  Fer- 
ry Co.  ▼.  Board  of  Chosen  Freeholders,  supra, 
234  U.  8.  317,  34  Sup.  Ct.  821,  58  L.  Ed.  1330, 
held  that  until  Congress  chose  to  exercise  its 
paramount  power,  the  state  of  New  Jersey 
oould  regulate  boundary  ferries  between  that 
state  and  New  York,  and  prescribe  rates  to 
be  charged  from  its  shore,  though  it  clearly 
intimated  that  New  Jersey  could  not  have 
regulated  the  rate  to  be  charged  for  trips 


originating  from  the  New  York  side.  The 
.court  distinguished  the  Covington  Bridge 
Case  on  the  ground  that  it  attempted  to  regu- 
late the  tolls  both  from  Kentucky  to  Ohio 
and  from  Ohio  to  Kentucky,  while  the  statute 
involved  in  the  later  case  only  attempted  to 
regulate  fares  on  trips  originating  from  the 
New  Jersey  shore.  The  rule  laid  down  in 
the  Port  Richmond  Ferry  Case  has  been  rec- 
ognized in  later  decisions.  Sault  Ste.  Marie 
V.  International  Transit  Co.,  234  U.  S.  333, 
342,  34  Sup.  Ct  826,  58  L.  Ed.  1337,  52  L.  R. 
A.  (N.  S.)  574;  Wilmington  Transportation 
Co.  V.  Railroad  Commission,  236  U.  S.  151, 
154,  35  Sup.  Ct  276,  59  L.  Ed.  508, 

It  is  a  question  how  far  the  principles 
stated  in  Covington  &  C.  Bridge  Oo.  v.  Ken- 
tucky, supra,  have  been  modified  by  the  Port 
Richmond  Ferry  Case.  In  an  earlier  decision, 
Gloucester  Ferry  Co.  r.  Pennsylvania,  114  U. 
S.  196,  5  Sup.  Ct  826,  29  L.  Ed.  158»  the  state 
of  Pennsylvania  had  imposed  a  tax  upon  a 
ferry  company  which  did  an  interstate  busi- 
ness between  that  state  and  New  Jersey. 
The  tax  was  held  invalid  as  a  direct  burden 
upon  interstate  commerce,  but  the  court  rec- 
ognized that,  in  view  of  the  nature  of  the 
subject  and  the  diversified  regulation  which 
was  necessary,  states  were  entitled  to  exer- 
cise a  measure  of  regulatory  power  not  in- 
consistent with  federal  authority.  The  court 
said  (114  U.  S.  p.  217,  5  Sup.  Ct  835,  29  L.  Ed. 
158): 

"It  Is  true  that,  from  the  earliest  period  in 
the  history  of  the  government,  the  states  have 
authorized  and  regulated  ferries,  not  only  over 
waters  entirely  within  their  limits,  but  over 
waters  separating  them;  and  it  may  be  con- 
ceded that  in  many  respects  the  states  can  more 
advantageously  manage  such  Interstate  ferries 
than  the  general  government" 

On  the  other  hand,  the  (pinion  In  Coving- 
ton &  O.  Bridge  Co.  v.  Kentucky,  supra,  con- 
tained some  expressions  which  seemed  to 
establish  the  doctrine  that  interstate  business 
over  navigable  rivers  bordering  two  states 
was  exclusively  within  the  authority  of  Con- 
gress to  regulate,  and  therefore  was  not,  as 
declared  in  the  Gloucester  Ferry  Case,  sub- 
ject to  state  regulation  until  Congress  ha<d 
exerted  its  authority  over  the  matter.  The 
doubt  engendered  as  a  result  of  that  opinion 
was  recognized  in  the  later  cases  of  St  Clair 
County  V.  Interstate  Transfer  Co.,  192  U.  S. 
454,  24  Sup.  Ct  300,  48  L.  Ed.  518,  and  New 
York  Central  R.  R.  Co.  v.  Board  of  Chosen 
Freeholders,  227  U.  S.  248,  33  Sup.  Ct  269,  57 
L.  Ed.  499,  but  the  court  in  each  case  declin- 
ed to  remove  it  However,  in  Port  Richmond 
Ferry  Oo.  v.  Board  of  Chosen  Freeholders, 
supra,  the  court  seems  to  have  done  so,  stat- 
ing the  rule  respecting  Interstate  ferries  not 
used  or  operated  in  connection  with  a  rail- 
road to  be  that  in  the  absence  of  regulatory 
action  by  Congress,  each  state  can  regulate 
such  ferry  as  to  the  ferriage  from  its  own 
shore.     And   in    discussing   the    Covington 
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Bridge  Case,  the  court  seems  inclined  to  rest  f 
that  opinion  on  the  ground  that  the  Kentucky 
legislation  there  involved  was  too  broad  in 
Its  scope,  in  that  it  purported  to  fix  rates 
not  only  from  Kentucky  to  Ohio,  but  from 
Ohio  to  Kentucky,  thus  practically  nullifying 
"the  corresponding  right  of  Ohio  to  fix  tolls 
from  her  own  state."  "And  this,"  the  court 
said,  "was  an  adequate  basis  for  the  Judg- 
ment." 

Was  it  the  intention  in  using  that  language 
to  place  interstate  bridges  and  ferries  on  the 
same  basis,  permitting  adjoining  states  to 
regulate  them  with  respect  to  traffic  primarily 
emanating  from  their  respective  shores,  in 
the  absence  of  regulatory  action  by  Congress? 
We  believe  such  to  have  been  the  purpose, 
and  it  is  difficult  to  perceive  in  what  respect 
principles  applicable  to  the  one  should  not 
apply  with  equal  force  to  the  other,  where 
neither  is  operated  in  connection  with  a  rail- 
road. In  the  Port  Richmond  Ferry  Case,  234 
U.  S.  p.  832,  34  Sup.  Ct  826,  58  L.  Bd.  1330, 
the  court  said: 

"The  fundamental  test,  to  which  we  liave  re- 
ferred must  be  applied;  and  the  question  is 
whether,  with  regard  to  rates,  there  is  any  in- 
herent necessity  for  a  single  regulatory  power 
over  these  numerous  ferries  across  boundary 
streams;  whether,  in  view  of  the  diaracter  of 
the  subject  and  the  variety  of  regulation  requir- 
ed, it  is  one  wliich  demands  the  exclusion  of 
local  authority.  Upon  this  question,  we  can 
entertain  no  doubt.  It  is  true  that  in  the  case 
of  a  given  ferry  between  two  states  there  might 
be  a  difference  in  the  charge  for  ferriage  from 
one  side  as  compared  with  that  for  ferriage  from 
the  other..  But  this  does  not  alter  the  aspect  of 
the  subject.  The  question  is  still  one  with  re- 
spect to  a  feiry  which  necessarily  implies  trans- 
portation for  a  short  distance,  almost  invariably 
between  two  points  only,  and  unrelated  to  other 
transportation.  It  thus  presents  a  situation  es- 
sentially local,  requiring  regulation  according  to 
local  conditions.  *  •  ♦  If  the  state  may  ex- 
ercise this  power,  it  necessarily  follows  that  it 
may  not,  in  its  exercise,  derogate  from  the  simi- 
lar authority  pf  another  state.  The  state  power 
can  extend  only  to  the  transactions  within  its 
own  territory  and  the  ferriage  from  its  own 
shore.  It  follows  that  the  fact  that  rates  were 
fixed  by  New  York  did  not  preclude  New  Jer- 
sey from  establishing  reasonable  rates  with  re- 
spect to  the  ferry  establishment  maintained  on 
its  side." 

If  a  ferry  is  of  local  importance,  a  bridge 
such  as  we  are  assuming  is  equally  so.  One 
bridges  a  stream  or  body  of  water  by  a 
movable  surface,  the  other  by  a  fixed  and 
stationary  surface.  E^ch  implies  transporta- 
tion for  a  short  distance  only.  By  analogy  to 
the  decision  in  the  case  last  cited  and  to  the 
reasoning  upon  which  it  is  based,  we  are  of 
opiuion  that  the  regulatory  authority  of  this 
state  extends  at  least  as  far  as  to  declare 
illegal  the  use  of  a  pass  on  trips  across  the 
bridge  originating  from  this  shore. 

But  what  of  its  use  on  return  trips  from 
Ohio  to  West  Virginia?     The  question  was 


left  open  in  the  Port  Richmond  Ferry  Case 
whether  the  authority  of  the  state  of  New 
Jersey  extended  to  roundtrip  tidsets  from  Its 
shore.  The  pass  involved  here  closely  re- 
sembles such  a  ticket,  or  rather  a  succession 
of  round-trip  tickets.  PlaintUf  is  a  resident 
of  this  state,  and  uses  his  pass  as  he  would  a 
round-trip  ticket  to  go  to  the  Ohio  side  and 
return.  His  trip  primarily  emanates  from 
this  side,  and  we  do  not  deem  it  a  derogation 
of  the  regulatory  authority  of  the  state  of 
Ohio  to  hold  that  our  statute  prohibits  the 
use  of  such  a  pass  on  the  bridge,  not  only  on 
the  trip  from  this  shore  to  Ohio,  but  the  re- 
turn as  well,  the  latter  being  an  incident  of 
the  former,  and  the  entire  passage  across  and 
back  being  one  primarily  emanating  from  the 
West  Virginia  shore. 

Ferries  and  bridges  across  rivers  forming 
boundaries  between  states  are  alike  instru- 
mentalities of  interstate  communication  and 
commerce,  whether  used  in  connection  with 
railroads  or  without  such  connection.  The 
Joint  operation  with  railroads  does  not  alter 
the  character  of  such  instrumentalitie&  It 
remains  unchanged,  although  Congress  may 
not  deem  it  necessary  to  exercise  as  to  them 
the  power  conferred  by  the  Constitution,  ex- 
cept when  employed  as  indicated.  The  reg- 
ulatory or  oontrolling  power  so  conferred 
Congress  has  exercised  as  to  both  ferries 
and  bridges  when  so  used,  but  not  otherwise, 
thus  warranting  the  conclusion  that  no  cir- 
cumstance or  condJition  has  arisen  demanding 
its  action  in  that  regard.  Until  the  necessity 
for  such  action  has  arisen  and  Congress  has 
finally  exerted  its  constitutional  power,  ei- 
ther one  or  both  of  the  adjoining  states  proper- 
ly may  legislate  upon  the  omitted  subject  so 
long  as  they  refrain  from  the  imposition  of 
undue  or  onerous  burdens  upon  Interstate 
trafiSc  Prohibition  of  the  issuance  and  use 
of  passes,  whether  complimentary  or  given 
iii  exchange  for  labor,  service,  or  material, 
not  within  the  exception  of  both  federal  and 
state  statutes,  does  not  burden  such  traffic 
directly  or  indirectly.  Ite  only  effect  is  equal- 
ization by  apposite  proscription  against  dis- 
crimination in  the  various  forms  of  commer- 
cial exchange  of  comihodities  and  intercourse 
between  the  states. 

An  interesting  and  illuminating  discussion 
of  a  somewhat  similar  controversy  appears  In 
State  V.  Faudre,  54  W.  Va.  122,  48  S.  B.  269, 
63  L.  R.  A.  877,  102  Am.  St.  Rep.  927.  1  Ann. 
Cas.  104,  Involving  the  right  of  the  operator 
of  a  ferry  to  charge  a  rate  of  ferriage  from 
the  Ohio  shore,  lawfully  authorized  by  the 
city  of  GalUpolis,  Ohio,  in  excess  of  that 
prescribed  by  the  county  court  of  Mason  coun- 
ty on  the  opposite  shore  of  the  Ohio  river. 
This  court  recognized  and  sustained  the  au- 
thority of  each  state  to  regulate  ferriage 
charges  from  its  shore  across  the  common 
boundary,  and  held  defendant  not  amenable 
to  punishment  by  fine  or  imprisonment  by 
reason  of  the  collection  of  the  excess  in  rates. 
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The  decision  in  that  case  is  in  accord  with 
the  later  decision  of  the  Supreme  Court  of 
the  United  States  in  Port  Richmond  Ferry 
Co.  V.  Board  of  Chosen  Freeholders,  supra. 
Our  investigation  has  led  to  no  statute  of 
Ohio  relative  to  the  bridge  in  question,  the 
greater  part  of  which  is  witMn  the  territorial 
Jurisdiction  of  this  state. 

Whether  plaintiff  is  remediless  because  of 
the  failure  ot4)art  of  the  consideration  of  the 
bridge  construction  contract  is  not  an  issue 
raised  by  the  pleadings.  On  this  subject  see 
Bell  V.  Kanawha  Traction  &  Blectric  Co.,  98 
S.  &  885.  Nor  is  anything  said  herein  to  be 
understood  as  expressing  any  opinion  upon 
the  question  whether  this  state  may  regulate 
toll  rates  on  interstate  bridges  or  ferries. 
For  the  Public  Service  Commission  Act,  sec- 
tion 5,  c.  150,  Code  (sec.  640),  limits  the  pow- 
er of  the  commission  to  prescribe  and  change 
only  intrastate  rates,  tolls,  and  charges. 

[14]  Nor  is  the  question  raised  here 
whether  the  Legislature  *  lawfully  may  take 
the  regulation  and  control  of  bridges  and 
ferries  from  the  county  courts  of  the  several 
counties  and  bestow  them  upon  the  Public 
Service  OcMnmlssion,  Uk  view  of  that  part  of 
section  24,  art  8,  of  the  state  Constitution, 
which  provides  that — 

'They  [county  courts]  shall  also,  under  such 
regulations  as  may  be  prescribed  by  law,  have 
the  superintendence  and  administration  of  the 
internal  police  and  fiscal  affairs  of  their  coun- 
ties, including  the  establishment  and  regulation 
of  roads,  ways,  bridges,  public  landings,  ferries 
and  mills." 

Suffice  it  to  say  In  this  connection  that  the 
part  of  the  Public  Service  Commission  Act 
which  we  have  construed  to  prohibit  the  is- 
snance  and  use  of  passes  is  a  general  regula- 
tory provision,  sanctioned  by  the  clause, 
'*nnder  such  regulations  as  may  be  prescribed 
by  hiw." 

For  reasons  stated,  our  opinion  is  to  affirm 
the  decree. 


(M  w.  va.  «) 

RUA  V.  BOWYER  SMOKELESS  COAL  CO. 

(No.  3757.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

April  22,  1919.) 

(Sylldbva  by  the  Court.) 

1.  FRAX7DS,  Statute  of  ^=»49— Contbactp  — 
Pebfobmancb  Within  One  Yeab. 

A  contract  the  performance  of  which  nei- 
ther by  its  terms  nor  by  necessary  implication 
is  to  be  extended  beyond  the  period  of  one  year, 
and  admits  of  performance  within  that  time,  is 
not  within  the  statute  of  frauds. 

2.  Frauds,  Statute  of  ^=>49— Contbact  to 
BE  Pebfobmed  Within  One  Yeab— Evi- 
dence. 

To  properly  construe  such  a  contract  with 
Ttference  to  the  statute  of  frauds  the  subject- 


matter  of  the  contract,  the  character  of  the 
work  contracted  for,  and  the  contingencies  that 
may  arise  during  the  progress  of  the  work, 
should  be  taken  into  consideration,  and  if  it 
is  possible  that  the  contract  may  be  performed 
and  not  l^e  extended  beyond  a  year,  it  is  not 
within  the  statute. 

8.  Evidence  ^=s>460(2)  —  Pabol  Contbactts 
— Cebtaintt— Detebmination  . 
Where  the  contract,  originally  verbal,  is 
subsequently  ratified  or  covered  by  letters  and 
telegrams  between  the  parties,  which  describe 
the  subject  matter  of  the  contract  in  general 
terms,  die  court  in  construing  the  contract  may 
go  outside  of  the  writings  for  the  purpose  of 
identification  of  the  subject-matter,  and  if  it  can 
be  so  definitely  ascertained,  the  contract  is  not 
void  for  uncertainty. 

4.  Masteb  and  Sebvant  ^=»3(1)— Contbact 
OF  Employment— Cebtaintt. 

If  a  contract,  verbal  or  written,  is  one  of 
general  employment,  or  to  do  a  particular  kind 
of  work,  or  is  one  of  permanent  employment, 
and  which  the  parties  could  not  have  int«ided 
to  run  beyond  the  life  of  the  contracting  party 
or  the  time  when  he  ceases  to  properly  perform 
the  work,  or  other  contingency  likely  or  pos- 
sible to  occur  during  its  progress,  it  is  not  void 
for  uncertainty  of  time. 

6.  Masteb  and  Sebvant  ^s»41(1)  —  Con- 
TBAOT  OF  Emflotmsnt— Compensation  fob 
Bbbach— Cebtaintt  and  Time. 

The  measure  of  damages  for  breach  of  a 
contract  so  uncertain  in  point  of  time  is  the 
sum  due  the  plaintiff  for  work  done  under  the 
contract,  if  any,  together  wilii  compensation 
for  such  future  benefits  as  under  all  tile  cir- 
cumstances would  probably  have  been  realized 
by  him  in  Its  performance. 

6.  Pbincipal  and  Agent  ^=s>102(1)  —  Con- 
TBAOTs  OF  Employment  —  Authobity  of 
Supbbintbndxnt. 

Hie  superintendent  of  a  coal  mining  opera- 
tion in  charge  of  the  work  impliedly  has  au- 
thority to  employ  and  discharge  workmen  and 
to  make  contracts  necessary  to  properly  carry 
on  the  business  of  mining  coal  intrusted  to  him ; 
but  without  specific  authority  he  has  no  implied 
authority  to  make  a  contract  to  extend  beyond 
a  reasonable  time,  and  necessary  to  the  success- 
ful operation  of  the  mine  by  him. 

Error  to  Circuit  Court,  Baleigh  County. 

Action  by  Frank  Rua  against  the  Bowyer 
Smokeless  Coal  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Reversed 
and  remanded. 

Sanders,  Crockett  &  Kee,  of  Bluefleld,  for  ^ 
plaintiff  in  error. 

Burogardner  &  Preston  and  C.  O.  Dunn, 
all  of  Bluefield,  for  defendant  in  error. 

MILLER,  P.  Plaintiff  sued  for  damages 
for  alleged  breaches  by  defendant  of  a  con- 
tract alleged  to  have  been  entered  into  be- 
tween the  parties  in  January,  1918,  whereby 
in  consideration   of  the  plaintiff's  promise 
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tiiat  he  would  furnish  the  labor,  tools,  ex- 
plosives, means  and  appliances  and  drive 
four  rock  headings  in  a  certain  coal  mine  of 
the  defendant,  6  feet  in  height  and  12  feet 
in  width  and  to  the  depth  limited  by  the  coal 
holdings  of  defendant,  approximately  4,000 
feet,  the  defendant  undertook  and  promised 
on  its  part  to  pay  plaintiff  therefor  at  the 
rate  of  $14  per  lineal  yard  for  each  and 
every  yard  so  driven  by  him,  the  payments 
to  be  made  on  the  regular  semi-monthly  pay 
days,  for  the  work  accomplished  by  him 
pursuant  to  the  contract,  prior  thereto. 

And  it  is  further  averred  that  plaintiff,  then 
a  resident  of  Virginia,  upon  making  said  con- 
tract and  relying  thereon,  immediately  pro- 
ceeded with  his  preparations  to  perform  the 
contract  on  his  part,  and  to  that  end  secured 
the  necessary  tools,  supplies,  equipment  and 
appliances,  and  employed  laborers  and  work- 
men necessary  to  carry  out  the  provisions 
of  the  contract  on  his  part,  and  completed 
said  arrangements,  and  was  thereupon  ready, 
able  and  willing  to  proceed  with  the  work, 
and  to  complete  the  contract  in  the  manner 
and  upon  the  terms  and  to  the  end  provided 
and  stipulated,  and  if  he  had  been  permitted 
to  proceed  with  the  performance  of  bis 
contract,  he  could  and  would  have  driven 
under  and  pursuant  thereto  at  least  4,000 
lineal  yards  of  the  rock  heading,  at  a  cost 
to  him  of  |9  per  yard. 

And  by-way  of  assigning  a  breach  of  the 
contract,  It  is  further  averred  that  defend- 
ant wholly  disregarded  the  promises  and  un- 
dertakings on  its  part,  and  artfully  contriv- 
ing and  intending  to  wrong,  injure,  oppress 
and  defraud  plaintiff  in  that  behalf,  did 
wrongfully,  without  justification  or  lawful 
excuse,  and  without  fault  on  plaintiff's  part, 
renounce  and  repudiate  the  same,  and  to 
further  wrong,  injure  and  oppress  him,  and 
to  deprive  him  of  the  benefits  of  his  contract, 
would  not  permit  plaintiff  to  enter  upon  and 
continue  the  performance  of  the  contract 
on  his  part,  but  on  the  contrary  ordered 
him  to  stop  any  further  proceedings  and  not 
to  present  himself  at  the  mine,  and  without 
his  knowledge  or  consent  let  said  contract 
to  another  person,  to  his  damage  $20,000.00 ; 
and  not  regarding  its  said  promises  and  un- 
dertakings had  not  paid  plaintiff  the  sum 
or  i^ums  of  money  due  him,  although  often 
requested  etc.,  wherefore  his  suit 

The  defense  was  non  assu^^)sit  and  the 
statute  of  frauds.  On  the  trial  before  the 
jury,  on  the  issue  joined  on  the  plea  of  non 
assumpsit,  after  plaintiff  had  introduced  all 
his  evidence  and  rested,  defendant  moved 
the  court  to  strike  out  all  of  plaintiff's  evi- 
dence relative  to  any  contract  between  him 
and  it  which  had  not  been  pertormed  with- 
in one  year,  and  pending  said  motion  to 
strike  out,  plaintiff,  on  his  motion  and  over 
objection  by  defendant,  was  permitted  to 
amend  his  declaration  by  adding  the  common 


counts  in  assumpsit  with  bill  of  particulars 
attached.  Thereupon  defendant  moved  the 
court  to  strike  out  all  of  plaintiff's  evidence 
and  direct  a  verdict  in  Its  favor,  which  mo- 
tion, over  plaintiff's  objection,  was  sustain- 
ed, and  a  verdict  in  accordance  therewith 
was  returned  by  the  jury ;  whereupon,  after 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled, the  judgment  of  nil  capiat  complained 
of  was  pronounced. 

The  bill  of  particulars  filed  with  the  amend- 
ed declaration  laid  a  claim  against  defend- 
ant for  3  days  time  lost  in  visiting  defend- 
ant's mine,  at  $20.00  per  day,  $60.00;  for 
12  days  time  lost  in  looking  up  and  employ- 
ing men,  at  $20.00  per  day,  $240.00 ;  for  wag- 
es paid  Angelo  Toledo  and  Dan  Cannans,  12 
days  each,  at  $6  per  day,  $144.00 ;  for  board 
of  14  men  and  2  women,  3  days,  at  $1.00  per 
day,  $48.00;  for  removing  furniture  to  sta- 
tion and  returning  same  to  miner's  home, 
$12.00;  for  getting  tools  out  of  mine  and 
time  of  laborers  for  the  work,  $15.00;  for 
expenses  of  self  to  Bowyer,  $16.60;  for  3 
days  loss  of  time,  $72.00;  making  a  total  of 
$607.60. 

We  think  It  is  apparent,  indeed  it  is  con- 
ceded,  that  the  rulings  of  the  circuit  court 
in  striking  out  plaintiff's  evidence  and  di- 
recting a  verdict  were  predicated  on  the  the- 
ory that  the  contract  alleged  and  sought  to 
be  proved  was  not  to  be  performed  within 
one  year  and  was  not  evidenced  by  a  writing 
signed  by  defendant  or  its  authorized  agent, 
and  was  void  under  the  statute  of  frauds, 
chapter  98  of  the  Code  (sec.  4171),  and  wholly 
without  binding  obligation  upon  the  defend- 
ant. 

The  evidence  shows  that  the  contract  was 
Invited  by  a  letter  written  on  one  of  the 
letter  heads  of  the  d^endant  company,  dat- 
ed at  Bowyer,  September  26,  1917,  addressed 
to  Mr.  Frank  Rhu  Kimball,  W.  Va.,  and 
signed  Bowyer  Smokeless  Goal  Co.,  F.  L. 
Heinze,  Supt.,  as  follows: 

"We  have  some  slate  to  be  shot  here  in  our 
mines  and  will  have  through  the  life  of  the 
place.  Mr.  Hopkins,  who  was  mine  foreman  at 
Rolfe  has  recommended  you  as  a  good  slate 
man.  Would  be  pleased  to  have  you  come  over 
to  look  at  the  work  and  bid  on  same." 

To  a  letter  of  inquiry  addressed  to  defend- 
ant by  plaintiff  on  December  5,  1917,  Heinze, 
superintendent,  replied  on  December  11» 
1917: 

"Dear  Sir:  Your  favor  of  the  5th.  Have 
two  main  entries  where  slate  must  be  shot, 
also  two  rock  headings.  Will  be  pleased  to 
have  you  come  and  bid  on  this  work." 

On  January  13,  1918,  in  response  to  these 
letters  of  invitation,  plaintiff  in  company 
with  one  Cannans,  whom  he  took  along  to 
assist  him  in  Judging  the  character  and  yalue 
of  the  work,  met  Heinze,  superintendent, 
and  after  being  shown  the  four  headings  by 
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Hopkins,  to  whom  Heinze  had  referred  in 
his  letter  of  September  26th,  and  as  direct- 
ed by  Heinze,  the  three  men  returned  to  the 
superintendent's  house  at  Bowyer,  where 
plaintiff  says,  after  a  preliminary  colloquium, 
he  proposed  to  Heinze  to  do  the  work  of  driv- 
ing these  four  entries,  6  feet  in  height,  12 
feet  in  width,  and  about  1,000  yards  each 
through  the  mine,  at  the  price  of  $14  per 
lineal  yard,  which  proposition  was  then 
and  there  accepted  by  Heinze  on  behalf  of  de- 
fendant He  also  says  Heinze  thought  there 
would  be  work  for  3  or  4  years,  right 
straight  through.  He  further  swears  that 
the  agreement  was  that  he  was  to  begin 
January  21,  1918,  and  that  he  was  to  do 
double  shift  work,  that  is,  work  night  and 
day  with  two  shifts  of  men,  and  was  to  pros- 
ecute the  work  as  rapidly  as  possible. 
Plaintiff,  in  his  statement  of  this  contract. 
Is  fully  corroborated  by  the  evidence  of  Hop* 
kins,  mine  foreman  of  defendant,  detailed  by 
Heinze,  superintendent,  to  take  him  to  the 
mines  and  show  him  the  property  and  the 
work  on  which  he  was  requested  by  Heinze 
to  make  a  bid. 

This  and  other  evidence  in  the  record.  In 
our  opinion,  clearly  constitutes  an  oral  agree- 
ment between  Heinze,  superintend^it,  pro- 
fessing to  act  for  and  on  behalf  of  the  de- 
fendant company,  and  the  plaintiff  Rua, 
substantially  as  alleged  in  the  declaration. 
If  anything  was  left  uncertain  in  the  con- 
tract. It  was  the  time  the  contract  was  to 
run.  It  seems  to  have  been  in  the  mind  of 
Heinze  at  the  time  of  the  making  of  the 
agreement  that  there  would  be  work  for 
Rua  during  the  life  of  the  mine,  and  it  seems 
to  have  been  his  opinion  that  It  would  take 
from  three  to  four  years  to  do  all  the  work. 
Otherwise  the  time  during  which  the  contract 
was  to  continue  was  not  mentioned.  It  was 
the  expressed  opinion  of  Heinze,  and  plaintiff 
was  also  of  the  opinion,  that  it  would  take 
several  years  to  do  all  the  work,  working  in 
the  ordinary  way.  But  no  time  was  stipu- 
lated in  the  contract 

But  plaintiff  did  not  rely  alone  on  the  oral 
agreement  so  established.  He  introduced  in 
evidence  a  number  of  letters  and  telegrams 
to  which  def^danf s  name  was  signed  by 
Heinze,  sui>erint«ident,  and  his  replies  there- 
to as  follows:  Letter  dated  January  14, 
1918,  saying: 

"Since  making  contract  with  you,  I  learn  that 
the  government  is  about  to  take  charge  of  all 
mines  and  close  the  smaller  ones.  Our  mine 
may  come  under  the  head  of  small  mines  and 
be  one  of  the  ones  closed  down.  At  any  rate, 
I  have  been  advised  by  our  Pres.  not  to  make 
any  contracts  whatever  for  the  next  month  un- 
til we  see  jUst  what  the  government  will  do,  so 
I  am  obliged  to  cancel  the  work  given  you  for 
the  present" 

Another  letter,  dated  January  19,  1918,. 
received  January  23,  1918,    saying: 


"Since  writing  you  I  am  informed  that  there 
is  no  danger  of  us  being  shut  down  by  the  Qov- 
emment  and  I  want  yon  to  come  on  here  at 
once  to  start  those  main  headings  of  ours,  price 
per  yard  to  be  $14.00  per  yard  as  agreed  upon 
when  you  were  here.  Let  me  know  at  once 
when  to  expect  you  and  how  many  men  you  will 
bring  with  you." 

Telegram  of  plaintiff,  dated  January  23, 
1918,  addressed  to  Heinze,  Supt,  Bowyer 
Smokeless  Coal  Company  saying: 

"Will  be  there  Saturday  with  fourteen  men 
have  two  houses." 

A  telegram  dated  Sullivan,  W.  Va^  Ji^n- 
uary  21,  to  plai^itiff,  saying: 

"Come  at  once  bring  at  least  eight  men  con- 
tract as  agreed  on  Bowyer." 

Telegram  dated  January  23,  1918,  address- 
ed to  plaintiff  and  signed  by  Heinze,  as  fol- 
lows: 

"Wire  received  too  late  have  given  contract 
to  another   party." 

Telegram  dated  January,  24,  1918,  by 
plaintiff  sent  to  F.  L.  Heinze,  Supt,  Bowyer 
Smokeless  Coal  Co.,  saying: 

"Received  letter  yesterday  telling  come  at 
once  and  to-day  telegraph  not  to  already  got 
two  family's  furniture  shipped  tools  all  an- 
swer. 


n 


Telegram  dated  January  24,  1918,  signed 
Bowyer  Smokeless  Coal  Co.,  addressed  to 
plaintiff,  saying: 

"Letter  to  Hopkins  delayed  on  receiving  no 
answer  from  you  we  let  contract  to  another 
party." 

In  addition  to  these  documents  plaintiff 
offered  two  letters,  one  from  his  counsel, 
Messrs.  Sanders,  Crockett  &  Kee,  dated  Feb- 
ruary 25,  1918,  addressed  to  the  defendant 
company,  calling  its  attention  to  the  contract, 
and  its  breaches  thereof,  inviting  a  proposi- 
tion of  settlement,  which  would  be  consider- 
ed, and  saying  that  if  no  offer  was  made,  a 
suit  would  be  instituted  against  it;  also 
the  reply  to  said  letter,  signed  by  C.  R. 
Stahl,  Vice  President: 

"Our  superintendent  gave  a  contract  to  an 
Italian  presumably  your  Frank  Bua  for  the 
performance  of  certain  work  at  our  mine.  This 
contract  was  repudiated  by  the  writer  who  is 
general  manager  of  the  company  and  as  such 
has  legal  right  to  nullify  contracts  entered  into 
by  the  superintendent 

"We  think  your  man  has  no  basis  for  suit 
We  have  no  desire,  however,  to  work  a  hard- 
ship on  any  one  and  if  Mr.  Bua  acting  in 
good  faith  has  been  subject  to  loss  we  will  con- 
sider rendering  him  just  compensation  for  such 
loss,  or  if  he  prefers,  we  will  consider  giving 
him  employment  and  his  men  on  the  same  or 
another  contract" 
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ThiB  Gorrespondenve  between  plaintUTs 
counsel  and  defendant  was  introduced  sim- 
ply to  show  defendant's  acknowledgment 
of  the  making  of  the  contract  on  Its  bdialf 
by  Heinze.  The  letter  of  counsel  was  reject- 
ed ;  the  defendant's  letter  was  admitted,  but 
was  limited  to  the  fact  of  such  acknowledg- 
ment 

The  question  is  thus  presented,  whether 
the  contract  alleged  and  proyen  is  void  by 
the  statute  of  frauds?  Assuming  it  to  be  a 
verbal  contract  and  not  a  written  one,  it  is 
affirmed  by  counsel  for  defendant:  First, 
that  by  its  terms  or  by  necessary  implica- 
tion its  full  performance  would  require 
more  than  a  year;  second,  that  admitting 
the  telegrams  and  letters  as  evidence  of  a 
written  contract,  or  a  verification  of  the  pre- 
vious oral  agreement,  the  subject-matter  of 
the  contract  is  not  sufficiently  identified,  and, 
third,  that  the  time  or  duration  of  the  con- 
tract is  so  indefinite  and  uncertain  as  to 
render  the  contract  incapable  of  specific  per- 
formance, or  constitute  the  basis  of  a  suit 
for  damages  for  breach  thereof  by  defendant. 

[1]  On  the  first  proposition,  neither  the 
contract  alleged  nor  the  one  proven  by  specif- 
ic terms  nor  by  necessary  implication  extend- 
ed its  performance  beyond  a  year.  Where  this 
is  the  case,  it  does  not  matter  that  the  par- 
ties may  have  thought  or  held  the  opinion 
that  work  under  the  contract  might  be  ex- 
tended beyond  that  period.  It  will  not  there- 
by be  rendered  void  under  the  statute.  Reek- 
ley  V.  Zenn,  74  W.  Va.  43,  81  S.  E.  565;  Mc- 
Clanahan  v.  Coal  &  Mining  Co.,  74  W.  Va. 
543,  82  S.  E.  752 ;  Kimmins  v.  Oldham,  27  W. 
Va.  258.  A  contract  is  not  brought  within  the 
terms  of  the  statute  because  it  was  not  expect- 
ed to  be  performed  within  a  year,  if  it  is  one 
that  under  all  the  circumstances  admits  of 
performance  within  a  year.  Warren,  etc., 
Mfg.  Ck).  V.  Holbrook,  118  N.  T.  686,  23  N.  EL 
908,  16  Am.  St.  Rep.  788,  and  note ;  Dant  v. 
Head,  90  Ky.  255,  13  S.  W.  1073,  29  Am.  St. 
Rep.  369,  and  note. 

[2]  To  properly  construe  the  contract  and 
determine  whether  by  necessary  implication 
the  full  performance  thereof  on  the  part 
of  plaintiff  was  to  extend  beyond  a  year,  we 
must  have  reference  to  the  character  of  the 
work  contracted  for,  the  uncertainty  of  life 
and  health,  the  possible  exigencies  that 
might  and  frequently  do  occur  in  mining 
operations,  as  that  the  coal  should  run  out, 
a  fault  occur  in  the  mine,  or  the  coal  bo- 
come  thin  and  unworkable,  or  the  mine  be- 
come flooded  with  water,  so  as  to  be  inca- 
pable of  operation;  and  many  other  con- 
tingencies that  might  arise,  if  within  the 
term  of  one  year,  would  bring  its  perform- 
ance* within  the  statutory  period.  Can  it  be 
said  then  that  the  parties  contemplated  or 
that  the  contract  would  require  plaintiff  to 
continue  to  drive  the  entries  beyond  the  hap- 
pening ^f  such  contingencies?    Certainly  the 


contract  here  cannot  be  given  such  a  con- 
struction. The  law  is  that  if  an  agreement 
whose  performance  would  otherwise  extend 
beyond  a  year,  may  be  completely  perform- 
ed within  a  year  on  the  happening  of  some 
contingency,  it  is  not  within  the  statute  of 
frauds.  Carnig  v.  Carr,  167  Mass.  544,  46 
N,  B.  117,  36  L.  R.  A.  512,  57  Am.  St  Rep. 
488,  490,  and  cases  dted;  Reckley  v.  Zenn, 
supra.  In  Carnig  v.  Carr,  siipra,  involving 
a  contract  for  permanent  employment,  it 
was  said,  apropos  to  the  present  discussion, 
that— 

''To  ascertain  what  the  parties  intended  by 
'permanent  employment,'  it  Is  necessary  to  con- 
sider the  circumstances  surrounding  the  making 
of  the  contract,  its  subject,  the  situation  and 
relation  of  the  parties,  and  the  sense  in  which, 
taking  these  things  into  account,  the  words 
would  be  commonly  understood.** 

[3]  But,  assuming  the  authority  of  Heinze, 
superintendent,  does  the  contract  pleaded 
and  proven  depend  on  the  prior  oral  agree- 
m^it,  as  contended  by  defendant,  or  is  it 
embodied  in  the  letters  and  telegrams  in- 
viting the  contract  and  referring  thereto, 
afllrming  the  same,  as  (daimed  by  plaintiff? 
If  Heinze  had  authority  to  make  any  con- 
tract for  all  or  any  part  of  the  work  which 
plaintiff  contracted  to  do,  and  the  subject 
matter  and  terms  of  the  contract  and  its 
duration  were  sufficiently  definite  and  certain 
as  to  be  capable  of  enforcement  within  le- 
gal rules  and  principles  applicable,  then  the 
contract  does  not  fall  within  the  statute  of 
frauds.  It  is  suggested  that  these  letters 
and  telegrams  referred  to  no  particular  mine 
or  entries.  The  letter  of  Heinze  of  Septem- 
ber 26,  1917,  refers  to  ''slate  to  be  shot  here 
in  our  mines,"  that  is,  at  Bowyer,  Raleigh 
County,  W.  Va.,  the  place  where  the  letter 
purports  to  have  been  written  and  posted; 
and  the  letter  invited  plaintiff  to  come  over 
here  and  look  at  the  work  to  be  done.  Does 
not  the  defendant's  mines  at  Bowyer  suf- 
ficiently identify  the  property  on  which  the 
work  was  to  be  done  no  matter  how  many 
mines  defendant  may  have  had  there?  Plain- 
tiff did  go  to  Bowyer,  and  was  shown  the 
mines  and  entries  or  headings  thereof  by 
H(q;)kin8.  The  subsequent  letters  written 
by  Heinze  refer  to  the  mines  at  Bowyer,  or  to 
the  contract  made,  or  headings  of  the  mines, 
and  one  or  two  repeat  the  price  agreed  upon 
for  the  work.  In  White  v.  Core,  20  W.  Va. 
272,  the  contract  relied  on  was  a  receipt  giv- 
en by  Core  for  a  part  of  the  purchase  money 
for  land  previously  sold,  and. where  the  land 
was  identified  simply  as  the  land  purchased 
of  Core,  with  the  agreement  that  Core  was 
to  divide  said  land  and  let  White  have  the 
lower  half  thereof.  It  was  said  in  that  case 
that  in  a  contract  for  the  sale  of  land,  the 
court  may  go  outside  of  the  writing  for  the 
purpose  of  identifying  and  ascertaining  the 
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land  sold,  where  general  words  of  descrip- 
tion capable  of  being  made  certain  are  used 
in  the  writing.  This  case  is  directly  in  point 
on  the  proposition  under  discussion.  And 
these  letters  and  telegrams,  we  think,  are  so 
related  to  one  another  as  to  constitute  to- 
gether written  eyldence  of  the  contract,  tak- 
ing it  out  of  the  statute  of  frauds.  Oobb  ▼. 
Glenn  Boom  &  Lumber  Go.,  57  W.  Va.  49, 
49  S.  B.  1006,  point  2  of  the  syllabus,  110  Am. 
8t  Rep.  734.  See  also,  Johnson  ▼.  Ronald's 
Adm'r,.4  Munf.  (Va.)  77. 

[4]  But  how  about  the  certainty  of  the 
time  of  the  contract?  PlaintUf  at  the  time 
of  suit  had  not  entered  upon  the  contract; 
he  was  prevented  from  doing  so  by  defend- 
ant's action.  He  says  he  was  to  have  be- 
gun the  work  January  21st,  and  would  have 
been  able  to  do  so,  but  was  delayed  by  the 
letter  from  Heinze  anticipating  interference 
by  the  government,  but  in  a  day  or  two  re- 
called that  action  and  directed  plaintiff  to 
come  on  with  men,  etc:  l%e  excuse  given 
plaintiir  in  one  of  Heinze's  last  letters  for 
breaching  the  contract  was  the  delay  in  get- 
ting one  of  plaintiff's  letters,  promptly  writr 
ten  and  posted.  Ordinarily  time^  unless  wo 
expressly  stipulated,  is  not  of  the  essence  of 
the  contract  Reasonable  time  to  begin  is 
implied.  Lewis  v.  W.  Va.  Pulp  &  Paper  Co., 
76  W.  Va.  lOB,  84  8.  B.  1063,  Ann.  Gas.  1918D, 
754.  No  time  for  the  continuance  of  the  con- 
tract was  stipulated.  All  that  was  said  was 
the  expression  of  opinion  of  Heinze  that 
there  would  be  work  for  three  or  four  years. 
What  did  the  parties  intend  by  the  contract 
as  to  time?  The  books  say  that  a  contract 
for  permanent  employment  is  not  void  for 
uncertainty.  Rhoades  v.  O.  St  O.  Railway 
Co.,  49  W.  Va.  494,  89  8.  B.  209,  65  U  R.  A. 
170,  87  Am.  St  Riep.  826;  Camig  v.  Carr, 
supra;  2  Page  on  Contracts,  |  676.  Nor  Is 
a  ccmtract  to  employ  one  as  long  as  he  is  able 
to  do,  and  does  do,  faithful  work.  1  Page 
on  Contracts,  |  416,  p.  656,  and  cases  dted. 
The  woiic  contracted  for  in  this  case  was  to 
be  done  and  performed  by  the  lineal  yard. 
Clearly,  the  parties  did  not  contemplate 
that  the  time  should  extend  beybnd  the  life 
of  the  plaintiff,  or  the  life  of  the  mine,  or 
the  defendant's  ability  to  work  it  profitably 
or  at  all,  nor  beyond  the  time  when  plaintiff 
should  cease  promptly  and  skilfully  to  exe- 
cute the  work.  But  if  the  contract  amounted 
to  no  more  than  a  general  employmeit,  the 
parties  must  have  intended  it  to  continue  for 
80^  reasonable  time  considering  the  prepa- 
rations plaintiff  was  required  to  make  and 
the  expenses  to  which  he  would  be  put,  as 
would  make  the  undertaking  reasonably  prof- 
itable to  him  under  all  the  circumstances, 
a  question  of  fact  which  we  think  should 
have  been  submitted  to  the  jury.  Rhoades  v. 
Railway  Co.,  supra,  Camig  v.  Carr,  167 
Mass.  644,  46  N.  E.  117,  36  L.  R.  A.  612,  67 
Am.  St  Rep.  488»  and  notec 


[5]  The  measure  of  damages  in  sudi  cases 
of  uncertainty  as  to  time,  according  to  the 
authorities,  is  any  sum  due  plaintiff  for  work 
done,  togetiier  with  compensation  for  the  fu- 
ture benefits  which  he  would  probably  have 
realized  under  tiie  contract;  with  proper 
deductions,  if  any.  Same  case;  3  Suther- 
land on  Damages  (4th  Ed.)  t  692;  2  Sedg- 
wick on  Damages  (9th  Ed.)  |  666. 

But  the  correctness  or  incorrectness  of 
the  Judgment  below,  nevertheless,  depends 
upon  the  question  of  the  authority  of  Heinze 
to  make  the  contract  and  thereby  bind  the 
defendant  company.  Did  he  have  such  au- 
thority, or  authority  to  bind  defendant  to 
any  extent,  as  he  undertook  to  do?  The  only 
evidence  of  authority  is  what  may  be  im- 
plied from  the  fact  that  he  was  superin- 
tendent, was  in  charge  of  the  work,  and  was 
acknowledged  by  defendant's  vice-president 
in  one  of  his  letters  as  the  one  who  made 
the  contract  with  plaintiff,  but  which  he 
claimed  authority  to  nullity.  Whetiier  or  not 
he  had  such  authority  to  annul  is  no  better 
established  than  the  authority  of  Heinze  to 
make  the  contract  sued  on.  The  question  of 
authority  and  its  scope  has  not  been  suffi- 
ciently developed  by  the  evidence  to  enable 
us  to  reach  any  certain  or  satisfactory  con- 
clusion on  that  questiim. 

[8]  But  the  fact  that  Heinze  was  superin- 
tendent and  acknowledged  to  be  such  by  the 
vice-president  in  his  letter  to  plaintiff's  coun- 
sel. Imports  some  authority  to  make  con- 
tracts to  carry  on  the  work  at  defendant's 
mines.  l%e  office  of  superintendent  implies 
some  authority  to  employ  and  discharge 
workmen,  and  to  do  such  other  things  as 
under  all  the  circumstances  reasonably  may 
be  required,  the  extent  thereof  depending 
in  some  degree  on  the  way  the  business  has 
been  previously  conducted  and  managed  by 
him.  And  whether  a  particular  contract 
falls  within  such  implied  powers  of  an  offi- 
cer depends  upon  whether  or  not  It  is  within 
the  scope  of  the  ordinary  business  intrusted 
to  his  management  CarroUOross  Coal  0>. 
V.  Abrams  Creek  Coal  &  Ck>ke  Co.,  98  S.  E. 
148;  George  De  Witt  Shoe  Co.  v.  Adkins,  96 
S.  E.  209.  To  what  extent  the  business  of  the 
defendant  had  been  delegated  to  Heinze 
prior  to  the  contract  with  plaintiff,  'the  rec- 
ord does  not  show.  That  will  likely  be  de- 
v^qped  on  anottier  trlaL  If  prior  to  that 
contract  Heinze,  with  the  knowledge  and 
consent  of  defendant,  had  been  exercising 
plenary  powers  In  the  employment  of  work- 
men and  making  of  contracts,  the  defend- 
ant we  think  would  bound  by  the  contract 
with  plaintiff,  extending  for  such  reasonable 
time  as  the  Jury  from  all  the  facts  shown  in 
evidence  might  determine,  but  not  to  the  full 
extent  claimed  by  counsel  for  plaintiff,  un- 
less sudx  authority  was  specifically  conferr- 
ed. If  we  are  correct,  plaintiff  was  entitled 
to  nominal  damages  at  least,  and  to  such 
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reasonable  damages  as  lie  may  haye  sus- 
tained in  his  preparation  to  enter  upon  and 
perform  the  contract,  and  it  was  error  on  the 
part  of  the  trial  court  to  deprive  him  of 
the  right  to  a  verdict  of  the  jury  on  the  is- 
sues presented  on  this  phase  al  the  case. 

We  are,  therefore,  of  opinion  to  reverse  the 
judgment,  set  aside  the  verdict,  and  award 
the  plaintiff  a  new  trial  with  costs  in  this 
court,  the  costs  in  the  circuit  court  to  abide 
the  result  of  the  new  trial  awarded. 


(23  Ga.  App.  685) 

OARDEN  V.  ATLANTA,  B.  &  A.  RY.  00. 

(No.  10119.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(SyUahua  by  the  Court,) 

DiFXOIIVK   SpABK   AbBBSTBBB— QUXSnON    FOB 
JUET. 

'*Id  the  absence  of  any  testimony  at  the  trial 
under  review  that  the  engines  of  the  defendant 
company  were  equipped  with  proper  spark  ar- 
resters, the  various  circumstances  in  proof  were 
sufficient  to  require  a  submission  to  tiie  jury 
of  the  issue  whether  the  fire  which  destroyed 
the  plaintiff's  property  was  caused  by  the  neg- 
ligence of  the  defendant  company/'  Jarrell  v. 
Seaboard  Air  line  Ry.,  21  Ga.  App.  415,  94 
S.  E.  G48  (3).  Under  this  ruUng  and  the  facta 
of  the  present  case,  after  the  allowance  of  the 
amendment  to  the  petition,  the  court  erred  in 
awarding  a  nonsuit 

Error  from  Superior  Court,  Campbell  Coun- 
ty;  O.  W.  Smith,  Judge. 

Action  by  T.  J.  Garden  against  the  Atlanta, 
Birmingham  &  Atlantic  Railway  Company. 
Judgment  of  nonsuit,  and  plaintiff  brings 
error.    Reversed. 

Hewlett  ft  Dennis,  of  Atlanta,  for  plain- 
tiff in  error. 

Colquitt  ft  Conyers^  of  Atlanta,  for  de- 
fendant in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(28  Ga.  App.  5M) 

HICKS  V.  SOUTHERN  RY.  CO, 
(No.  9933.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  17,  1919.     Rehearing  Denied 

May  13,  1919.) 

(Syllahus  hy  the  Court.) 

1.  Cabbiebs  ^=»337— Illness  of  Postal  Mail 
Clebk— Li  ABILITY— Petition  . 

Under  the  allegations  of  the  petition,  negli- 
gence of   the   railway   company,  in   failing  to 


heat  and  to  keep  in  proper  condition  the  heating 
apparatus  of  the  mail  car  in  which  the  plaintiff 
was  working  as  a  postal  clerk  in  cold  weather, 
did  not  entitle  him  to  recover  damages  for  re- 
sulting illness,  it  appearing  that  he  took  the 
risk  of  working  In  the  car  with  knowledge  of 
its  condition. 

(Additional  ByUahue  hy  Editorial  Stalf,) 

2.  Neolioence  ^=>80,  101— Contbibutobt  ob 
Comtabative  Nisglioence— Application. 

The  doctrine  of  contributory  or  comparative 
negligence  does  not  apply  where  plaintifiTs  own 
negligence  was  the  sole  cause  of  the  injury,  or 
where  by  the  ezerdse  of  ordinary  care  he  could 
have  avoided  the  consequences  to  himself  caused 
by  defendant's  negligence. 

8.  Cabbiebs  ^s»387  —  Nboligsnce  —  Assump- 
tion OF  Risk. 
That  defendant  railroad  company  was  negli- 
gent in  not  heating  its  mail  car  in  cold  weather 
did  not  lessen  a  postal  clerk's  duty  to  exercise 
ordinary  care  for  his  own  safety,  in  view  of  Civ. 
Code  1910,  i  4426. 

4.  Negligence  ^=>136(2)— Obdinabt  Cabb— 
Question  fob  Jubt. 
Ordinary  care  is  generally  a  question  for  the 
J  Dry ;  but,  where  a  petition  discloses  facts  show- 
ing as  a  matter  of  law  that  no  other  legal  con- 
clusion could  be  reached  save  that  the  facts 
complained  of  constitute  a  lack  of  ordinary  care, 
the  court  must  so  hold. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Z.  D.  Hl(to  against  the  South- 
em  Railway  Company.  Demurrer  to  peti- 
tion sustained,  suit  dismissed,  and  plaintiff 
brings  error.    Affirmed. 

Edgar  Latham,  of  Atlanta,  for  plaintiff  in 
error. 

McDaniel  &  Black,  of  Atlanta,  for  defend- 
ant in  error. 

WADBv  C.  J.  The  plaintiff  sued  the*  South- 
ern Railway  C<Hnpany  for  damages,  alleging 
that  he  was  employed  by  the  United  States 
as  a  railway  postal  derk,  and  was  engaged 
in  the  performance  of  his  duties  as  such  on 
January  10,  11,  and  12,  1918,  being  assigned 
to  defendant's  car  No.  234  which  was  a 
mail  car;  that  the  weather  was  then  very 
cold — ^between  10  and  15  degrees  above  sero 
— ^and  that  the  said  car  in  which  he  was 
working  was  not  heated;  that  this  condition 
was  reported  to  certain  conductors,  en- 
gineers, flagmen,  and  porters  of  the  defend- 
ant; that  the  defendant's  agents  and  em- 
ployes failed  and  refused  to  heat  the  car, 
saying  it  was  out  of  fix ;  that  the  defendant 
failed  to  repair  the  car,  and  the  steam  pipes 
gave  out  no  heat,  and  it  was  very  cold  in 
the  car,  causing  the  plaintiff  to  become  ill 
as  a  result  of  exposure.  It  was  alleged 
that  the  defendant  was  negligent,  "in  that 
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said  car  was  out  of  repair  and  the  heating 
apparatus  was  out  ot  repair,  in  a  manner 
now  known  to  petitioner,  and  in  a  manner 
that  could  have  been  known  to  defendant 
had  its  agents  made  investigation,  and  said 
agents  refused  to  make  any  investigation  of 
said  car  or  any  investigation  whatever,  and 
refused  to  repair  the  same,"  and  that  "de- 
fendant violated  its  duty  to  provide  heat  for 
said  car,  it  being  the  duty  of  defendant  to 
heat  mail  cars  In  the  same  manner  as  other 
passenger  cars."  It  was  further  alleged 
that  the  petitioner  "was  without  fault  in 
the  premises,  and  could  not  have  avoided 
the  injuries  by  the  exercise  of  ordinary 
care."  The  defendant  demurred  to  the  peti- 
tion, on  the  ground  that  it  did  not  set  out  a 
cause  of  action.  The  demurrer  was  sustain- 
ed and  the  petition  dismissed,  and  the  plain- 
tiff excepts. 

[1]  We  think  a  fair  construction  of  the  pe- 
tition under  review  shows  conclusively  that 
the  plaintiff  was  made  ill  as  the  result  of 
his  own  negligence  In  working  three  ex- 
tremely cold  days  in  a  car  that  was  not 
heated,  when  he  must  have  known,  as  a  rea- 
sonably prudent  man,  that  such  exposure 
was  likely  to  cause  him  injury.  He  was 
fully  aware  of  the  unsafe  condition  of  the 
car  In  which  he  voluntarily  placed  himself. 
It  is  well  settled  that  a  person  cannot  re- 
cover damages  from  a  railroad  company 
for  injuries  to  himself,  where  they  were 
caused  by  his  own  negligence,  or  where  by 
the  exercise  of  ordinary  care  he  could  have 
avoided  the  consequences  to  himself  caused 
by  the  negligence  of  the  defendant 

[2]  The  doctrine  of  contributory  or  com- 
parative negligence  of  force  in  this  6tate 
does  not  apply  where  the  plaintiff's  own  neg- 
ligence was  the  sole  cause  of  the  injury,  or 
where  by  the  exercise  of  ordinary  care  he 
could  have  avoided  the  consequences  to  him- 
self caused  by  the  defendant's  negligence. 
See  Western  &  Atlanta  Railroad  v.  Bloom- 
ingdale,  74  Ga.  604 ;  Smith  v.  Central  R.  Co., 
82  Ga.  801,  10  S.  E.  Ill;  Central  R.  Co.  v. 
IDenson,  84  Ga.  785,  U  S.  B.  1039;  Williams 
V.  Southern  Ry.  Co.,  126  Ga.  718,  55  S.  E. 
948.  The  law  imposed  upon  the  plaintiff 
the  duty  of  avoiding  the  negligence  of  which 
he  folly  knew;  and,  since  he  did  not  avoid 
it,  he  failed  to  use  ordinary  care  for  his 
own  safety.  This  lack  of  ordinary  care  on 
his  x>ait  made  him  the  architect  of  his  own 
misfortune.  In  other  words,  his  negligence 
was,  as  a  matter  of  law,  the  proximate 
cause  of  his  injuries. 

[3]  The  fact  that  the  defendant  company 
was  likewise  negligent  did  not  lessen  the 
legal  duty  resting  upon  him  to  exercise  or- 
dinary care  for  his  own  safety.  Civil  Code, 
§  4426;  Simmons  v.  Seaboard  Air  Line  Ry., 
120  Ga.  225,  47  S.  E.  570  (1),  1  Ann.  Cas. 
777;  Hill  V.  Louisville  &  Nashville  R.  Co., 
124  Ga.  243,  245,  52  S.  B.  651,  3  L.  B.  A.  (N. 


S.)  432;  Turley  v.  Atlanta,  K.  &  N.  Ry  Co., 
127  Ga.  594,  597,  56  S.  E.  748,  8  L.  R.  A.  (N. 
S.)  695., 

The  case  of  Atlantic  Coast  Line  R.  Co.  v. 
PoweU,  127  Ga.  805,  56  S.  E.  1006,  9  L.  R.  A. 
(N.  S.)  769,  9  Ann.  Cas.  553,  is  clearly  dis- 
tinguishable on  its  facts  from  the  case  un- 
der consideration.  In  that  case  the  plain- 
tiff's petition  showed  that  she  was  trans- 
ported as  a  passenger  in  a  car  which  was 
not  heated  although  the  weather  was  ex- 
tremely cold,  and  in  consequence  of  the  fail- 
ure to  heat  the  car  she  contracted  a  severe 
Illness,  on  account  of  which  she  brought 
suit.  These  facts  are  similar  to  the  facts 
in  the  instant  case,  but  It  further  appears 
in  that  case  that  the  plaintiff  "suffered  as  a 
result  of  the  cold  *in  a  few  moments  after 
the  train  left  Albany,'"  at  which  place  she 
entered  the  car.  She  was  warranted  in  as- 
suming before  she  entered  the  coach  that  It 
was  properly  heated,  and  could  only  have 
discovered  the  contrary  through  her  physical 
sensations,  or  from  inquiry,  after  she  came 
into  the  car  and  when  the  train  must  have 
already  left  the  station.  The  distinct  alle- 
gation is  that  she  contracted  the  cold  which 
caused  the  injury  to  her  health  "in  a  few 
moments"  after  she  had  entered  the  coach, 
and  it  does  not  appear  that,  if  she  had  been 
able  to  do  so  and  had  left  the  train  after 
making  the  discovery  that  the  car  was  not 
heated,  the  same  consequences  would  not 
have  resulted  to  her,  as  she  had  already  con- 
tracted the  cold. 

In  the  case  now  under  consideration  the 
plaintiff  must  have  discovered  on  the  10th  of 
January  that  the  car  in  which  he  was  ex- 
pected to  work  was  not  heated,  but,  not- 
withstanding this,  he  voluntarily  entered  the 
car  and  remained  therein  throughout  that 
trip,  and  again  made  a  trip  in  the  same  car, 
which  he  knew  to  be  In  the  same  condition, 
on  the  11th.  and  on  the  12th,  and  in  fact  he 
alleges  in  his  petition  that  on  the  12th, 
"prior  to  the  departure  of  the  train  for 
Birmingham,"  he  reported  the  condition  to 
an  inspector  of  the  defendant  company,  but 
nevertheless,  with  full  knowledge  of  this 
defective  condition,  he  again  entered  the 
coach  and  remained  therein,  though  he  knew 
that  the  weather  was  extremely  cold,  and 
that  the  car  was  not  heated  throughout  the 
entire  trip  from  Atlanta  to  Birmingham. 
The  petition  is  somewhat  vague  as  to  the 
time  when  the  plaintiff  reported  to  the  con- 
ductors, engineers,  etc.,  the  lack  of  heat 
in  the  car,  or  when  they  declined  to  heat  it ; 
for  the  reason  "It  was  out  of  fix,  and  they 
did  not  know  what  to  do;"  but  it  must  be 
inferred  that  the  refusal  to  repair  the  car 
was  at  least  made  prior  to  the  last  trip  un- 
dertaken by  the  plaintiff  on  the  12th,  and 
therefore  he  must  have  known  when  he  en- 
tered the  coach  on  that  date,  not  only  that 
the  heating  apparatus  in  the  car  w^  out 
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of  repair,  but  that  no  attempt  would  be 
made  by  the  employes  of  the  defendant 
company  to  remove  the  trouble.  It  Ifi  not 
alleged,  as  in  the  Powell  Case,  supra,  that 
the  plaintiff  contracted  the  illness  for  which 
he  brought  suit  immediately  or  in  a  few 
moments  after  entering  the  frigid  coach  on 
the  10th,  the  first  date  named,  but  his  ill- 
ness resulted  from  the  cold  to  which  he  was 
subjected  during  the  three-day  period  be- 
tween the  10th  and  12th  inclusive,  and,  so 
far  as  the  allegations  disclose,  may  have 
been  brought  about  altogether  from  the  low 
temperature  of  the  car  on  the  12th  or  per- 
haps on  the  11th,  after  he  had  full  oppor- 
tunity, by  reason  of  his  Journey  in  the  same 
car  on  the  10th,  to  ascertain  all  the  condi- 
tions and  circumstances  and  to  fully  realize 
the  danger  to  which  he  would  expose  him- 
self by  again  traveling  in  the  tmheated 
coach. 

[4]  Generally  speaking,  ordinary  care  is, 
of  course,  a  question  for  determination  by  a 
Jury;  but,  where  a  petition  (as  does  the  pe- 
tition in  this  case)  discloses  facts  which 
show,  as  a  matter  of  law,  that  no  other 
legal  conclusion  could  be  reached  save  that 
the  facts  complained  of  constitute  a  lack 
of  ordinary  care,  it  is  the  duty  of  the  court 
so  to  hold. 

The  trial  court  therefore  did  not  err  in 
sustaining  the  demurrer  and  dismissing  the 
suit. 

Judgment  affirmed. 

JENKINS  and  LX7KE,  JJ.,  concur. 


(23  Ga.  App.  601) 

PARKER  y.  STATE.     (No.  10260.) 

(C^urt  of  Appeals  of  (Georgia,  Division  No.  2. 
April  12,  1919.    Rehearing  Denied  May 

16,  1919.) 

(ByllaluM  hy  ih€  Court,) 

1.    LABOSNT    ^3»40(10)— IlfDIOTMBNT— OwNBB- 
8HIP. 

Where  an  indictment  charging  larceny  of 
seed  cotton  alleges  Joint  ownership  in  two  per- 
sons, proof  that  one  of  them  was  the  landlord 
and  the  other  his  half-cropper  is  sufficient  to 
establish  the  allegation  of  joint  ownership, 
where  the  undisputed  evidence  further  author- 
izes a  clear  inference  that  the  landlord  had  been 
fully  paid  for  all  advances,  made  to  the  cropper 
in  the  year  the  crop  was  raised,  and  that  at  the 
time  of  the  larceny  they  were  each  entitled  to 
an  undivided  half  interest  in  the  cotton,  which 
was  then  in  the  possession  of  the  cropper.  Un- 
der these  circumstances  the  cropper  has  such 
an  interest  in  the  cotton  as  will  sustain  the  al- 
legation as  to  his  joint  ownership  with  his  land- 
lord of  the  stolen  property. 


2.    MOTIOIT  70B  NkW  TBIAL. 

There  is  no  substantial  merit  in  any  of 
the  special  grounds  of  the  motion  for  a  new 
trial. 

8.  Labokzvt  ^=s>66-^OBPnB  Dbxioti. 

The  corpus  delicti  was  sufficiently  estab- 
lished. 

4.  Labcbnt  ^=95&-^nBifTiTr  or  Pbofebtt 
Stolbn-^Evidbnob. 

The  evidence  was  sufficient  to  show  that  the 
cotton  which  the  defendant  admitted  came  into 
his  possession  shortly  after  the  theft  was  com- 
mitted was  the  identical  cotton  which  was  the 
subject-matter  of  the  larceny  charged. 

6.  LaBOBNT  ^=»66  —  StTTFIOIBNOT  OF  BVI- 
DBIfCB. 

The  evidence  was  sufficient  to  authorize 
the  conviction. 

(Additional  SyUahus  hy  Editorial  Staff,) 

6.  Cbiminal  Law  ^=»59(2)— Pbincipals  aivd 
aocbssobib&— misdemean  obs. 

In  misdemeanor  cases  there  are  no  acces- 
sories, but  all  participants  are  guilty  as  princi- 
pals. 

7.  Cbiminal  Law  ^=>510  —  Cobbobobation 
OF  Agcompucb'8  Testhcont— Misdemban- 
OB  Gases. 

In  misdemeanor  cases  the  testimony  of  an 
accomplice  does  not  require  corroboration. 

8.  Cbiminal  Law  ^s»1160—Bvidbncb— Re- 
view. 

Where  verdict  of  conviction  has  been  ap- 
proved by  trial  judge  and  no  error  of  law  ap- 
pears, the  (Dourt  of  Appeals  is  without  authori- 
ty to  interfere. 

Error  from  City  Court  of  Nashville;  0.  A. 
Cyhristian,  Jndge. 

Turner  Parker  was  convicted  of  larceny  of 
seed  cotton,  and  he  brings  error.    Affirmed. 

R.  A.  Hendricks,  of  Nashville,  for  plain- 
tiff in  error. 

H.  L.  Jackson,  of  Adel,  and  J.  H.  Gary, 
Sol.,  of  Nashville,  for  the  State. 

BROTLES,  P.  J.  [1]  1,  In  Randolph  t. 
State,  16  Ga.  App.  328,  85  S.  E.  258,  the  first 
headnote  is  as  follows: 


u^ 


Where  an  indictment  charging  larceny  of 
seed  cotton  alleges  joint  ownership  in  two  per- 
sons, proof  that  one  of  them  was  the  landlord 
and  the  other  was  his  cropper,  but  that  all  ad- 
vancements made  to  the  cropper  by  the  land- 
lord in  the  year  in  which  the  seed  cotton  was 
raised  were  fully  paid,  and  that  at  the  time  of 
the  larceny  they  were  each  entitled  to  an  undi- 
vided half  interest  in  the  cotton,  whidi  was 
then  in  the  possession  of  the  cropper,  would 
sufficiently  sustain  the  allegation  of  joint  own- 
ership; for  while  the  legal  title  is  vested  by 
law  in  the  landlord  until  'he  has  received  his 
part  of  the  crops  so  raised,  and  is  fully  paid 
for  all  advances  made  to  the  cropper  in  the 
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year  said  crops  were  made  to  aid  in  making 
the  said  crops'  (Civil  Code,  |  8706  [3705]),  the 
cropper  has  such  an  interest  therein  as  will 
sustain  an  allegation  as  to  his  Joint  ownership 
of  the  stolen  property.** 

In  the  instant  case  the  Indictment  charged 
that  the  stolen  cotton  was  the  property  of 
N.  D.  Parker  and  Henry  Lynch.  Upon  the 
trial  the  proof  showed  that  the  cotton  was 
raised  by  Henry  Lyndi  and  was  stolen  from 
the  fields,  and  that  Lynch  was  the  half- 
cropper  of  N.  D.  Parker.  The  undisputed  evi- 
dence further  showed  that  the  defendant, 
who  was  a  brother  of  the  landlord,  subse- 
quently paid  Lynch  for  one-half  of  the  stolen 
cotton,  stating  to  Lynch  at  the  time  that  he 
had  bought  the  cotton  from  Perry  Crowley, 
and  that  If  Lynch  had  lost  the  cotton  he  de- 
sired to  pay  the  owner  for  it  In  addition 
to  this,  the  undisputed  testimony  of  the  land- 
lord was  that  the  stolen  cotton  belonged  to 
him  and  Lynch,  his  half-cropper,  and  that  on 
the  day  following  the  larceny  he  went  to 
Perry  Crowley  and  accused  him  of  taking  the 
cotton,  and  that  Crowley  admitted  it,  stating 
that  he  had  sold  It  to  the  defendant.  Turner 
Parker,  but  that  the  defendant  had  not  paid 
him  for  It;  and  that  he  (the  landlord)  then 
told  Crowley  that  If  he  would  agree  for 
Turner  Parker  to  pay  him  (the  landlord)  and 
Henry  Lynch  the  value  of  the  cotton,  and 
would  leave  the  county  and  state,  he  would 
not  prosecute  him. 

Under  these  circumstances  we  think  the 
jury  were  authorized  to  Infer  that  all  ad 
vancements  made  to  the  cropper  by  the'land- 
lord  in  the  year  In  which  the  cotton  was 
raised  had  been  fully  paid,  and  that  at  the 
time  of  the  larceny  they  were  eadi  entitled 
to  an  undivided  half  interest  in  the  cotton, 
which  was  then  In  the  possession  of  the  crop- 
per. This  being  true,  then^  under  the  ruling 
In  the  Randolph  Case,  supra,  and  the  au- 
thorities there  cited,  the  proof  was  sufficient 
to  sustain  the  allegation  as  to  the  Joint  owner- 
ship of  the  stolen  property. 

[4, 1]  4,  6.  The  cotton  was  stolen  from  land 
In  the  possession  of  and  worked  by  Henry 
Lynch,  who  was  title  halfKnropper  of  N.  D. 
Parker.  It  appeared  from  the  testimcxiy  of 
several  witnesses  for  the  defense,  and  from 
the  statement  of  the  defendant  to  the  Jury, 
that  on  the  morning  after  the  alleged  larceny 
the  defendant  bought  some  cotton  from  one 
Perry  Crowley,  and  that  subsequently,  on  the 
same  day,  Crowley  admitted  to  them  that  he 
bad  taken  this  cotton  from  the  fields  of  Henry 
Lynch.  It  was  also  shown  that  the  defendant 
subsequently  paid  Lynch  for  his  half  Interest 
in  this  cotton.  This  evidence  was  sufficient 
to  authorise  the  Jury  to  find  that  the  cotton 
which  was  in  the  defendant's  possession,  and 
which  he  claimed  was  bought  from  Perry 
Crowley,  was  the  Identical  cotton  whldi  was 


the  subject-matter  of  the  larceny  charged. 
However,  under  the  other  evidence  In  the  case, 
the  Jury  were  not  compelled  to  find'  that  this 
cotton  had  in  fact  been  honestly  bought  by 
the  defendant,  as  he  claimed.  It  was  undis- 
puted In  the  evidence,  and  not  denied  in  the 
defendant's  statement  that  he  never  paid 
Crowley  anything  whatever  for  the  cotton, 
and  never  paid  I^nch  for  his  Interest  therein 
until  after  Lynch  had  sworn  out  a  warrant 
charging  him  with  the  theft  thereof.  There 
was  further  evidence  that  after  the  theft  of 
this  cotton  was  discovered  the  defendant  gave 
Crowley  |2,  and  told  him  not  to  stop  within 
300  miles,  and  that  the  defendant  carried 
this  cotton  to  the  gin  before  daylight  on  the 
same  morning  that  it  was  stolen.  Under 
these  facts  this  court  cannot  say,  as  a.  matter 
of  law,  that  the  Jury  were  not  authorised  to 
find  that  the  defendant  had  participated  in 
the  theft  of  the  cotton  and  was  guilty  as  a 
principal. 

[I]  In  misdemeanor  cases  there  are  no  ac- 
cessories, but  all  who  participate  In  the  com- 
mission of  such  offense  are  guilty  as  princi- 
pals. Moreover,  there  was  other  evidence 
that  the  defendant.  In  a  conversation  with 
Crowley  (in  which  he  told  Crowley  that  he 
would  give  him  2%  cents  per  pound  for  all 
the  cotton  he  could  get  for  him),  stated  that 
he  (Crowley)  need  not  go  to  Henry  Lynch's, 
for  he  (the  defendant)  had  been  there.  The 
undisputed  evidence  was  that  the  seed  cotton 
stolen  from  Lynch's  was  worth  8  or  10  cents 
per  pound.  In  the  light  of  these  and  the  other 
facts  of  the  case,  there  was  a  fair  inference, 
arising  from  this  testimcmy,  that  the  de- 
fendant's real  proposition  to  Crowley-— so 
understood  by  both  of  them^was  that  he  (the 
defendant)  would  pay  Crowley  2%  cents  per 
pound  for  all  the  cotton  that  Crowley  could 
steal  for  him,  and  that  he  told  Crowley,  in 
this  connection,  in  effect,  that  he  need  not  go 
to  Lynch's,  for  the  reason  that  he  (the  de- 
fendant) had  already  been  there  and  stolen 
Lyndi's  cotton.  As  this  confession  was  cor- 
roborated by  proof  of  the  corpus  delicti,  and 
by  proof  that  the  stolen  cotton,  shortly  after 
the  theft,  was  found  In  the  possession  of  the 
defendant,  the  Jury  were  authorized  'to  find 
that  the  defendant  was  the  actual  perpetra- 
tor of  the  crime.  It  Is  true  that  the  defend- 
ant denied  making  any  confession  to  Crowley 
about  having  been  to  Lynches  and  denied 
that  after  the  theft  was  discovered  he  had 
given  money  to  Crowley  and  told  him  not  to 
stop  within  3(X)  miles.  It  is  also  true  that  in 
these  particulars  Crowley's  testimony  was 
uncorroborated  by  any  other  evidence  In  the 
case;  nevertheless  it  was  within  the  prov- 
ince of  the  Jury  to  believe  Crowley  and  to 
take  his  unsupported  testimony  In  preference 
to  the  other  evidence  and  the  defendant's 
statement 

[7,  t]  In  misdemeanor  cases  the  testimony 
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of  an  accomplice  does  not  require  corrobora- 
tion. The  conviction  of  the  defendant  was  au- 
thorized by  the  evidence;  and,  the  verdict 
having  be^  approved  by  the  trial  Judge  and 
no  error  of  law  appearing,  this  court  Is  with- 
out authority  to  interfere. 
Judgment  affirmed. 

Bi:X)ODWORTH    and    STEPHENS,    JJ., 
concur. 


(23  Ga.  App.  e97) 

BIQGERS  V.   BANK   OF   RINGGOLD   (two 
cases).     (Nos.  10173,  10174.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(Syllahu9  hy  the  OourU) 
Exceptions,  Bill  of   ^=958(1)  —  Sebvick  — 

JUBISDICnON. 

There  being  no  service  of  the  bills  of  ex- 
ceptions upon  the  defendant  in  error,  or  its 
counsel,  and  service  thereof  not  having  been 
waived,  this  court  is  without  jurisdiction  to 
entertain  these  cases,  and  the  writs  of  error 
are  dismissed. 

Error  from  Superior  Ck>urt,  Oatoosa  Ck>un- 
ty. 

Two  actions  between  W.  B.  Riggers  and 
the  Bank  of  Ringgold.  Judgment  for  the  lat- 
ter, and  the  former  brings  error..  Writs  of 
error  dismissed. 

M.  L.  Harris,  of  Ringgold,  for  defendant  in 
error. 

STEPHENS,  J.    Dismissed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


<23  Oa.  App.  e09) 

PERLINSKI  ▼.  MAIDEN  I^ANE  DIAMOND 
JEWELRY  CX).    (No.  ©030.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.     Rehearing  Denied 

May  18,  1919.)  . 

(ByUahuM  hy  the  Court.) 

BELLS  AiTD  Notes  ^=>228  — Indobseiobnt  — 
Consideration. 

Suit  was  brought  in  the  municipal  court  of 
Atlanta  against  Perlinski  upon  a  promissOTy 
note  signed  by  Bernstein  and  indorsed  by  the 
defendant.  The  defendant  filed  a  plea  in  which 
he  admitted  a  prima  facie  case,  but  alleged  that 
there  was  no  considwatlon  flowing  to  him  for 
his  indorsement,  inasmuch  as,  by  agreement 
with  the  plaintiff,  he  was  to  be  paid  a  consid- 
eration of  10  per  cent,  upon  all  mercliandise 
sold  to  the  maker  of  the  note  declared  upon, 
and  that  he  indorsed  the  note  because  of  the 


consideration  offered  him  by  the  plaintiff,  but 
the  plaintiff  refused  and  failed  to  pay  him  the 
10  per  cent.  The  court  strdck  the  plea  on  mo- 
tion, on  the  ground  that  no  legal  defense  was 
set  up.  The  court  sustained  the  motion  and 
struck  the  plea.  The  defendant  carried  the  case 
to  the  superior  court  by  certiorari,  the  certi- 
orari was.  overruled,  and  he  excepted.  Jieldt 
The  mere  fact  that  the  10  per  cent,  which  was 
to  be  the  consideration  to  the  defendant,  was 
never  paid  did  not  invalidate  the  contract  and 
relieve  him  from  liability  thereon.  Had  the 
defendant  filed  a  proper  plea,  he  would  have 
been  entitled  to  a  set-off  against  the  plaintiffs 
claim.  The  trial  court  properly  struck  the 
plea,  and  the  judge  of  the  superior  court  did  not 
err  in  overruling  the  certiorari 

Error  from  Superior  Oourt,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Suit  by  the  Maiden  Lane  Diamond  Jewelry 
Company  against  A.  .J.  Perlinski  Decree 
stricken  In  municipal  court,  certiorari  to  su- 
perior court  overruled,  and  defendant  excepts 
and  brings  error.    Affirmed. 

R.  B.  Blackburn,  of  Atlanta,  for  plaintiff 
in  error. 

Napier,  Wright  &  Wood,  of  Atlanta,  for  de- 
fendant in  error. 

WADE,  O.  J.    Judgm^t  affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(28  Oft.  App.  604) 
PYNETREE  PAPER  CO.  v.  WOOD. 
(No.  10283.) 

(Oourt  of  Appeals  of  Georgia,  Division  Na  1. 

April  17,  1919.     Rehearing  Denied 

May  13,  1919.) 

(SyUahu9  hy  the  Court.)     ■ 

1u  Damages  ^=9215(2)— Vindictive  Daicagbs 
—Instruction. 

It  is  reversible  error  for  the  court,  in  an 
action  for  personal  injuries,  to  give  in  charg« 
the  provision  of  the  Code  that  "the  worldly  cir- 
cumstances of  the  parties,  the  amount  of  bad 
faith  in  the  transaction,  and  all  the  attendant 
facts  should  be  weighed"  (avil  Code  1910,  § 
4504),  where  the  entire  injury  alleged  is  not  to 
the  peace,  iiappinees,  and  feelings  of  the  plain- 
tiff. The  court  having  so  charged  in  this  case, 
the  judgment  overruling  the  motion  for  a  new 
trial  must  be  reversed. 

2.  Rttling  on  Motion  roa  New  Tbial. 

The  other  grounds  of  the  motion  for  a  nenr 
trial  are  not  likely  to  arise  on  another  trial  of 
the  case,  and  are  not  now  considered.  The 
court  erred  in  overruling  the  motion  for  a  new 
triaL 

Error    from    Superior    Court,    Wilkinsoii 
(bounty;  J.  B.  Park,  Judge. 
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Action  by  R.  L.  Wood  against  the  Pynetree 
Paper  Company.  Judgment  for  plaintiff, 
motion  for  new  trial  denied,  and  defendant 
brings  error.    Reversed. 

Bryan  &  Mlddlebrooks,  of  Atlanta,  and 
Geo.  H.  Carswell,  of  Irwinton,  for  plaintiff 
in  error. 

Allen  &  Pottle,  of  MUledgeylUe,  for  defmid- 
ant  in  error. 


LUKE,  J.    Judgment  reversed. 

WADB,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Go.  App.  702) 

SWIFT  SPINNING  MILLS  ▼.  CROUCH. 

(No.  10178.) 

(Coort  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(SyUahus  hy  the  Oovri.) 

1.  SXTITEGIENOT  OT  PETITION. 

The  petition  was  good  as  against  the  general 
grounds  of  the  demurrer. 

2.  Sfbcial  Gboundb  OV  DSinTltBEB  TO  Pbti- 

Tion. 
Two  of  the  special  grounds  of  the  demurrer 
to  the  petition  should  have  been  sustained. 

(a)  ^e  eleventh  paragraph  of  the  petition 
was  subject  to  the  special  ground  of  the  demur^ 
rer  interposed. 

(b)  Subparagraph  7  of  paragraph  12  of  the 
petition  waa  subject  to  the  special  ground  of 
demurrer  interposed. 

3.  BuLiNo  ON  Special  and  General  Demub- 


The  court  erred  in  overruling  the  special 
grounds  of  the  demurrer  referred  to,  but  prop- 
erlty  overmled  the  general  grounds,  and  the  oth- 
er special  grounds  thereof. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;  G.  H.  Howard,  Judge. 

Action  by  J.  T.  Crouch  against  the  Swift 
Spinning  Mills.  Special  grounds  of  demurrer 
to  petition  overruled,  and  defendant  brings 
error.    Reversed. 

Slade  &  Swift  and  A.  W.  Cozart,  all  of  Co- 
lumbus, for  plaintiff  in  error. 

McCutcfaen  &  Bowden  and  Love  &  Fort, 
all  of  Columbus,  for  defendant  in  error. 

BBOYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
ccmcar. 
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(2S  Oa.  App.  694) 
RICE  V.  LOWRY,  Sherilf.    (No.  10168.) 

(Court  of  Appeals  of  Georgia,  Division  No«  2, 

May  7,  1919.) 

(Syllabus  ly  the  Court.) 


1.  Appeal  and  Bbbob   ^=>302(1)— Reyibw— 
MonoN  FOB  Nkw  Tbiai*. 

Even  if  the  grounds  of  the  amendment  to 
the  motion  for  new  trial  could  be  considered  as 
anything  more  than  amplifications  of  the  gen- 
eral grounds,  not  one  of  them  is  complete  and 
understnDdable  within  itself,  or  is  definite 
enough  to  present  anything  for  adjudication  by 
this  court  Bowen  v.  Smith-Hall  Grocery  CJo., 
146  Ga.  157,  91  S.  B.  32  (4) ;  Smiley  v.  Smiley, 
144  Ga.  646,  87  S.  B.  668  (2) ;  Bridges  v.  Grif- 
fin, 20  Ga.  App.  599,  93  S.  E.  170  (2) ;  South- 
ern Ry.  Co.  V.  Williams,  19  Ga.  App.  544,  91 
S.  E.  1001  (4). 

2.  Appeal  aitd  Ebbob   «=s>1099(3,  4)  —  Fob- 
icEB  Appeai/— Law  of  Case. 

When  this  case  was  first  before  this  court 
(22  Ga.  App.  36,  95  S.  E.  880),  it  was  held 
that  the  bond  sued  on  was  a  vailid  obligation 
and  had  been  automatically  breached  by  the 
principal  therein  having  disposed  of  a  portion 
of  the  property.  Under  the  foregoing  rulings 
the  motion  for  new  trial  points  out  no  error, 
the  only  question  for  determination  was  the 
amount  for  which  the  bond  was  breached,  and 
there  was  evidence  to  support  the  finding  of  the 
judge,  who  passed  upon  the  case  without  the 
intervention  of  a  jury,  and  the  judgment  is  af- 
firmed. 

Error  from  Superior  Court,  E^ton  County ; 
W.  D.  Ellis,  Judge. 

Action  by  J.  I.  Lowry,  Sheriff,  for  use, 
etc.,  against  W.  W.  Rice,  Jr.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Mayson  &  J<An8on,  of  Atlanta,  for  plaintiff 
In  error. 

W.  S.  Dillon,  of  Atlanta,  for  defendant  in 
error. 

BLOODWORTH,   J.     Judgment   afltened. 

BROTLE2S,  P.  J.,  and  STEPHENS,  J., 
concur. 
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(23  Ga.  App.  663) 

BISHOP  ▼.  BRANTLEY.    (No.  10169.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  2. 

April  22,  1919.    Rehearing  Denied 

May  le,  1919.) 

(SyllahuM  by  the  CouriJ 

!•  DiSKISSAL  OF  WbIT  OF  EBBOB. 

The  motion  to  dismiss  the  writ  oi  error  is 
overruled. 

2.  Ruling  on  Dbwbbeb  to  Answeb. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  defendant's  answer. 

3.  Trial  ^=>171— Refusal  to  Dibect  a  Yeb- 

DIOT. 

In  the  brief  of  the  plaintiff  in  error  the 
ground  of  the  motion  alleging  that  ''the  court 
erred  in  denying  the  motion  of  plaintiffs  coun- 
sel to  direct  a  verdict  for  the  plaintiff"  is  ex- 
pressly abandoned.  "The  refusal  to  direct  a 
verdict  is  not  error  in  any  case."  Dudley  v. 
Isler,  21  Ga.  App.  615,  94  S.  B.  827  (2). 

4.  Motion  fob  New  Tbial. 

When  read  in  connection  with  the  entire 
charge,  the  excerpt  therefrom,  complained  of  in 
the  remaining  ground  of  the  motion  for  a  new 
trial,  is  without  error. 

6.  SumoiENOT  OF  Evidence. 

There  was  evidence  to  support  the  verdict. 

Error  from  Superior  Coorti  Campbell 
CkHmty;  G.  W.  Smith,  Judge. 

Action  between  J.  GL  BlBhop  and  Mra  D.  L. 
Brantley.  Demurrer  to  answer  overruled, 
motion  for  new  trial  denied  and  the  former 
brings  error.     Affirmed. 

J.  J.  Barge,  of  Atlanta,  for  plaintiff  in  er- 
ror. 

J.  F.  Golightly  and  J.  H.  Longino,  both. of 
FaJLrbum,  for  defendant  in  error. 

BliGODWOiRTH,   J«     Judgment  affirmed. 

BROYLBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Oa.  App.  M7) 

LOUISVILLffl  &  N.  B.  CO.  ▼.  TATUM. 

(No.  lOlie.) 

(Gonrt  of  Appeals  of  Georgia,  Division  Na  2» 

May  7,  1919.) 

(8yUabu9  hp  the  Court,) 

1.  RUUNOa  OF  THK  PLBADINO& 

The  court  did  not  err  in  any  of  the  rolings 
on  the  pleadings. 

2.  Cbosbino  Acoidbnt— Fbiohtenhtq  '  Hobsb 
—Petition. 

The  declaration  as  amended  set  out  a  cause 
of  action.  Tatum  v.  Louisville  &  Nashville 
Railroad  Go.  (G.  a  A.)  253  Fed.  896. 

8.  iNSTBUOnoIfS. 

When  considered  in  connection  with  all  of 
the  facts  of  the  case  and  in  the  light  of  the 
entire  charge  of  the  court,  there  Is  no  error  in 
the  instructioa  complained  of. 

4.   EVIDSNCB  SUPPOBTINO  DBCIABATIOII. 

The  dedaratkm  as  amended  was  supported 
by  evidence. 

Error  from  Superior  Court,  Bartow  Coun- 
ty; M.  C  Tarver,  Judge. 

•  

Action  by  S.  S.  Tatum  against  the  Louia- 

ville  &  Nashville  Railroad  Company.  Judc:- 
ment  for  plaintiff^  and  defendant  brings  er- 
ror.   Affirmed. 

Tye,  Peeplee  ft  Tye,  of  Atlanta,  Neel,  l^in- 
ley  &  Neel,  of  Gartersvllle  and  D.  W.  Blair, 
of  Marietta,  for  plaintiff  in  error. 

R.  R.  Arnold,  of  Atlanta,  and  A.  W.  Flte^ 
of  Gartersvllle,  for  defendant  in  error. 

BLOODWORTH,  J.     Judgment  affirmed. 

BIROTLBS,  P.  J.,  and  STEPHENS,  J.,  oon- 
cur. 
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<148  Oa.  la^) 

BIBB  MPG,  C30,  t.  GEORGIA  BY.  &  POW- 
ER CO.    d^o.  1144.) 

<Supreme  Court  of  Georgia.     May  15,  1919.) 

(Syttabus  hy  the  Oourt,) 

RxrusAi.  OF  iNJtrivcmoN. 

Under  the  pleadings  and  the  evidence  in 
this  case,  the  court  did  not  abuse  its  discretion 
in  refusing  the  injunction. 

Error  from  Superior  Cotirt,  Fulton  Coun- 
ty ;    Geo.  L.  Bell,  Judge. 

Action  for  Injunction  by  the  Bibb  Manufac- 
turing Company  against  the  Georgia  Railway 
A  Power  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Little,  PoweU,  Smith  &  Goldstein,  of  Atlan- 
ta, and  Hardeman,  Jones,  Park  &  Johnston, 
of  Macon,  for  plaintiff  in  error. 

Colquitt  &  Conyers,  of  Atlanta,  for  defend- 
ant in  error. 

HILL^  J.  Judgment  affirmed.  All  the 
Justices  concur. 


<2S  Ga.  App.  641) 

FIVB  MINUTE  VUl/JANIZER  ft  AUTO 

SUPPLY  CO.  V.  FLEMING 

et  aL    (No.  10208.) 

<Coart  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.    Motion  for  Rehearing 

Denied  May  13,  1919.) 

(SyUdbut  ly  ihs  Court.) 

"L  CONTBACTS  ^BS»837(1)— BbSAOH— PlAfA— DX' 
MUBBEB. 

"There  must  be  a  time  averred  in  the  writ, 
showing  when  every  material  or  traversable  fact 
transpires."  Thus  a  demurrer  or  a  motion  to 
dismiss  in  the  nature  of  a  demurrer,  attacking 
a  plea  wherein  it  is  sought  to  set  up  damages  by 
reason  of  the  breach  of  a  Contract,  upon  the 
ground  that  no  time  was  stated  when  the  alleged 
breach  occurred,  was  properly  sustained.  War- 
ren V.  Powell,  122  Ga.  4,  49  S.  B.  730;  Cagle 
V.  Shepard,  1  Ga.  App.  192,  57  8.  Ei  946; 
Mandeville  Mills  v.  Dale,  2  Ga.  App.  007,  58 
S.  E.  1060  (3);  Anthony  v.  Dudley  Sash,  Door 
&  Lumber  Co.,  21  Ga.  App.  412,  414,  94  S.  B; 
^34. 

2.  Sales    ^=»174—BBEAcn— Plea-— Tims    or 
Bbeach. 

The  date  when  the  alleged  breach  of  the 
<;oD tract  by  -the  plaintiff  occurred  was  a  ma- 
terial fact  in  this  case,  since  the  defendants  ad- 
mitted that  they  had  received  from  the  plaintiff, 
under  the  contract,  the  amount  of  goods  stated 
in  the  petition,  and,  had  the  date  been  alleged, 
the  plaintiff  might  have  been  enabled  to  show 
that  at  that  time  the  defendants  had  already 
breached  the  contract  by  a  failure  to  pay  for 
the  goods  thus  delivered,  and  in  such  event  the 
defendants  would  not  be  entitled  to  recover  dam- 


ages from  the  plaintiff  for  a  subsequent  failure 
upon  its  part  to  comply  with  the  contract. 
Branch  v.  Palmer,  65  Ga.  210;  Savannah  Ice 
Co.  V.  American  Transit  Co.,  110  Ga.  142,  35 
S.  B.  280. 

3.  RuLiNQ  ON  Cbbtiobabi  -^  Otheb  Assign- 
kents. 

,  The  defendants  haying  failed  to  cure  by  an 
amendment  the  defect  in  their  plea,  in  accord- 
ance *with  the  order  of  the  Judge  of  the  munic- 
ipal court,  the  Judge  did  not  err  in  dismissing 
the  plea,  and  in  thereafter  directing  a  vezdict 
for  the  plaintiff,  and  the  judgment  of  tlye  snperi* 
or  oourt  sustaining  the  certiorari  was  therefore 
erroneous^  This  ruling  being  controlling,  the 
remaining  assignments  of  error  need  not  be 
passed  npoii. 

Brror  from  Superior  Court,  Folton  Coun- 
ty; W.  D.  Ellis,  Jtdge. 

Action  l^  the  Five  Minute  Vulcanlzer  & 
Auto  Supply  Company  against  J.  C.  Fleming 
and  others.  Verdict  for  plaintiff  by  direc- 
tion, <^rtiorari  sustained,  and  plaintiff  brings 
error.    Reversed. 

Walter  S.  Dillon  and  C.  M.  Lancaster,  both 
.of  Atlanta,  for  plaintiff  in  error. 

A  £.  Wilson  and  B.  W.  Crenshaw,  both 
of  Atlanta,  for  defendants  in  error. 

JENKINS,  J.    Judgment  rerersed. 

WADE,  C.  J^  and  LUKE,  J.,  concur. 


(2S  QtL.  App.  687) 
DANIEL  ▼.  NIXON  ft  WRIGHT.    (No.  10122.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(8ylMu9  by  the  CourU) 

Demtxbbeb  to  Plea— Dibectgd  Yebdict. 

The  court  did  not  err  in  sustaining  the  de< 
murrer  to  the  plea,  or  in  directing  a  verdict  for 
the  plaintiff. 

Error  from  City  Court  of  Millen;  G.  O. 
Dekle,  Judge. 

Action  by  Nixon  &  Wright  against  B.  P. 
Daniel.  Demurrer  to  plea  sustained,  and 
verdict  directed  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

See,  also,  21  Ga.  App.  206,  03  S.  B.  1013. 

F.  H.  Saffold,  of  Swalnsboro,  for  plain 
tiff  in  error. 

C.  Henry  &  R.  S.  Cohen,  of  Augusta,  an« 
H.  J.  Fullbright,  of  Waynesboro,  for  defend 
ant  in  error. 

BLOODWORTH,   J.     Judgment  affirmed 

BROYLES,  P.  J.,  and  STEPHENS,  J. 
concur. 
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(23  Ga.  App.  621) 

SEABOARD  AIR  LINE  RT,  y.  BREWTON. 

(No.  9971.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

April  19,  1919.     Rehearing  Denied 

May  13,  1919.) 

(8yllahu9  5y  the  Court,) 

1.  Appeal  and  Erbqb  <Ss>1068(4)~Ebboneou8 
Instbuction— Materiality. 

Even  if  the  court  erred  in  instructing  the 
jury  as  tp  the  measure  of  damages,  as  alleged 
in  the  motion  for  a  new  trial,  the  error  must 
be  treated  as  immaterial,  since  there  is  no  spe- 
cific complaint  that  the  verdict  returned  by  the 
jury  was  too  large.  "Where  there  is  no  com- 
plaint of  excessive  damages,  it  is  immaterial 
what  measured  them.'*  Gainesville  &  North- 
western R.  Co.  V.  Galloway,  17  Ga.  App.  703, 87 
S.  E.  1003  (5);  Gainesville  Midland  Ry.  v. 
Jackson,  1  Ga.  App.  632,  635,  57  S.  E.  1007; 
Central  Railroad  v.  Harris,  76  Ga.  501  (2). 

2.  Cabbiebs  ^=>280(1),  321(3)— Pebsonal  In- 
jxjBY— I  NBTBucTioN— Negligence. 

Error  is  assigned  OQ  the  following  instruc- 
tion to  the  jury:  "Now  in  this  case  of  Mr. 
Brcwton  (the  plaintiff)  the  relation  of  passenger 
began  when  he  purchased  the  ticket,  and  re- 
mained with  him  so  long  as  he  was  on  the  prem- 
ises used  by  the  railroad  company,  for  the  pur- 
pose of  passengers  buying  tickets  and  boarding 
the  trains  and  landing  from  the  trains,  and 
the  railroad  company  is  bound  to  use  extraordi- 
nary care  and  diligence  to  keep  the  premises  in 
such  shape  as  to  be  safe  for  this  purpose,  or  use 
extraordinary  care  and  diligence  in  keeping  the 
premises  in  sudi  condition  as  to  prevent  the 
injury  of  a  person  seeking  to  board  the  train." 
This  excerpt  from  the  charge  is  not  subject  to 
the  criticism  made  that  it  placed  upon  the 
defendant  the  burden  of  extraordinary  diligence 
in  keeping  its  premises  in  such  condition  as  to 
prevent  injury  to  a  person  seeking  to  board  its 
trains,  whereas  under  the  law  ordinary  diligence 
is  the  measure  of  its  duty.  The  petition  alleged 
that  the  plaintiff,  who  had  purchased  a  railroad 
ticket,  was,  at  the  time  he  received  the  injuries 
sued  for,  going  forward  at  the  proper  place  and 
time  to  board  the  defendant's  east-bound  train, 
which  had  stopped  at  the  station,  when  he  was 
struck  and  knocked  down  by  the  defendant's 
west-bound  train.  This  allegation  was  sustain- 
ed by  uncontradicted  evidence.  Clearly,  there- 
fore, the  passenger  was,  when  injured  being 
"received"  by  the  railway  company,  and  not 
merely  "awaiting"  to  be  received,  and  conse- 
quently the  case  of  Georgia,  Carolina  &  North- 
ern Ry.  Co.  V.  Brown.  120  Ga.  380,  47  S.  B.  942, 
is  not  in  point,  and  the  well-settled  principle 
that  carriers  of  passengers  are  bound  to  exer- 
cise extraordinary  diligence  for  the  preservation 
of  the  lives  and  persons  of  tiieir  passengers, 
when  receiving,  keeping,  carrying,  and  discharg- 
ing passengers,  is  entirely  applicable  and  con- 
trolling on  this  subject  See  Atlanta  Consoli- 
dated Street  Ry.  Co.  v.  Bates,  103  Ga.  333,  30 
S.  E.  41  (2);  Southern  Ry.  Co.  v.  Reeves,  116 
Ga.  743,  42  S.  E.  1015;  Central  RaUroad  v. 
Perry,  58  Ga.  461  (3);  Central  Ry.  Co.  v. 
Thompson,  76  Ga.  770  (2). 


3.  Abandoned  Assignments  of  Ekbob. 

All  of  the  other  assignments  of  error,  includ- 
ing the  general  grounds  of  the  motion  for  a  new 
trial,  are  expressly  abandoned  by  the  plaintiff 
in  error,  except  one,  and  that  contains  no  sub- 
stantial merit. 

Error  from  Superior  Court,  Bryan  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  J.  A.  Brewton  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiif,  motion  for  new  trial  denied,  and  de- 
fendant brings  error.    Affirmed. 

Anderson,  Cann,  Cann  &  Walsh,  of  Sa- 
vannah, for  plaintiff  in  error. 

H.  B.  Strange,  of  Statesboro,  and  J.  P. 
Dukes,  of  Pembroke,  for  defendant  in  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Oa.  App.  6S1> 
DANIEL  V.  CITIZENS'  LOAN  &  GUARAN-' 
TEE  CO.    (No.  10080.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(Syllahu9  hy  the  Court.) 

1.  Cbbtiobabi  ^=s>43  —  Coubts  ^=5>190(4)  — 
Bond— AppbovaI/— Bond  in  State  Coubt. 

The  general  law  of  this  state  requires  that 
the  bond  given  by  the  plaintiflP  in  certiorari  aa 
a  condition  precedent  to  the  sanction  and  issu- 
ance of  the  writ  should  be  approved  by  the  mag- 
istrate or  judge  whose  decision  is  complaincnl 
of.  Stover  v.  Doyle,  114  Ga.  85,  39  S.  £.  939. 
There  being  no  special  provision  of  law  for  any 
different  procedure  governing  the  manner  in 
which  an  application  for  the  issuance  of  the 
writ  of  certiorari  may  be  made  when  directed 
to  the  judge  of  the  city  court  of  Dublin,  the 
bond  required  of  the  petitioner  in  such  a  case 
is  properly  approved  when  so  done  by  the  judge 
whose  decision  is  complained  of.  Miller  v. 
State,  126  Ga.  558,  55  S.  E.  406. 

2.  Ckbtiobabi  ^s»69  —•  Judgment  ^=s>143(3), 
145(2)~MonoN  to  Set  Abide— Discbetioiv 
OF  Coubt— Failube  to  Apfeab  and  Plead. 

While  ordinarily  a  motion  to  set  aside  a 
judgment  at  a  term  at  which  it  is  rendered  is 
addressed  to  the  sound  discretion  of  the  court, 
it  should  not  be  granted  unless  some  meritorious 
reason  appears.  The  failure  of  the  defendant 
to  appear  and  plead,  in  consequence  of  a  misun- 
derstanding between  him  and  his 'counsel,  af- 
fords no  such  reason.  Moore  v.  Kelly  &  Jones 
Co.,  109  Ga.  798,  35  S.  E.  168  (2).  According- 
ly, therefore,  where  a  defendant  in  the  city 
court  of  Dublin,  by  reason  of  such  a  misunder- 
standing, allowed  himself  to  become  in  default, 
and  thus  suffered  a  judgment  to  go  against  him, 
it  was  error  on  the  part  of  the  judge  of  said  city 
court  to  set  aside  the  judgment  upon  such 
ground,  and  open  the  default    The  judge  of  the 
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superior  court  properly  sustained  a  certiorari, 
where  such  action  on  the  part  of  the  judge  of 
said  city  court  was  complained  of,  and  properly 
entered  final  judgment  sustaining  the  original 
judgment  in  favor  of  the  plaintiff  against  the 
defendant ;  the  same  having  been  rendered  upon 
a  properly  verified  open  account  after  due  and 
legal  service  had  been  perfected.  Ciy.  Code 
1910,  §  5662. 

Error  from  Superior  Court,  Laurens 
County;   J.  L.  Kent,  Judge. 

Action  by  the  Citizens*  loan  k  Guarantee 
Company  against  A.  B.  Daniel.  Judgment 
for  plaintiff,  default  set  aside,  and  on  cer- 
tiorari there  was  a  final  judgment  sustain- 
ing the  original  judgment,  and  defendant 
brings  error.    Affirmed. 

S.  W.  Sturgis,  of  Dublin,  for  plaintiff  in 
error. 

Ira  S.  Chappell,  of  Dublin,  for  defend- 
ant in  error. 

STEPHENS,   J.     Judgment  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWOBTH, 
J.,  concur. 


(23  Ga.  App.  710) 

MEDLOCK  T.  MORGAN  COUNTZ  BANK. 

<No.  1019a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(SyUahus  hy  the  Court  J 

1.  Transfer  or  Note. 

Under  the  facts  of  the  case,  the  writing,  on 
the  back  of  the  mortgage  note,  signed  by  the 
payees,  was,  in  effect,  a  transfer  of  the  note  to 
the  Morgan  County  Bank. 

2,  Cebtiobabi   ^s»59— Assionhbntb   ot   Eb- 
bob— sufpicienct. 

The  asagnments  of  error  in  the  petition  for 
certiorari,  upon  certain  rulings  of  the  court 
during  the  trial  of  the  case,  to  wit,  "T6  which 
ruling  of  the  court  claimant  then  excepted,  and 
now  excepts  and  assigns  the  same  as  error  of 
the  court,"  are  not  specific  enough  to  raise 
any  question  for  determination  by  this  court; 
It  not  being  alleged  that  the  rulings  excepted 
to  were  contrary  to  law  or  the  evidence,  or  in 
what  particulars  they  were  erroneous. 

3.   DiBEOTING  VeBDIOT. 

In  the  state  of  the  record  it  does  not  ap- 
pear that  the  plaintiff  made  out  a  prima  facie 
case.  The  trial  court  therefore  erred  in  di- 
recting that  the  jury  find  the  property  subject 

4.  Execution  ^=:»193  —  Claim  Case  —  Is- 
sues. 
The  trial  court  also  erred  in  rendering  a 
judgment  that  the  plaintiff  in  fi.  fa.  and  the 
security  on  the  bond  have  judgment  against  the 
defendant  for  the  sum  of  $225  principal  and 
941.90  interest  to  date.    In  a  claim  case,  where 


there  is  no  supplemental  equitable  pleading  con- 
verting it  into  an  equitable  or  quasi  equitable 
proceeding,  the  only  issue  is:  Is  the  property 
subject?  Timmons  v.  Mathis,  9  Ga.  App.  713, 
72  S.  B.  279(2).  Even  if  the  city  court  of 
Madison  could  "recognize  and  apply  equity 
principles  to  such  an  extent  as  to  permit  equita- 
ble pleas  to  be  filed,  which,  if  sustained,  would 
have  the  effect  of  defeating  altogether  the  plain- 
tiff's legal  cause  of  action*'  (Hccht  v.  Snook  & 
Austin  Co.,  114  Ga.  921,  927,  41  S.  E.  74,  77), 
no  such  plea  was  filed  in  the  instant  case,  and 
it  remained  a  simple  claim  case. 

5.  REFuaA.L  OF  New  Tbial. 

The  judge  of  the  superior  court  erred  in 
over^iling  the  certiorari  and  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  the  Morgan  County  Bank 
against  C.  O.  Medlock;  Judgment  for  plain- 
tiff, and  defendant  brought  certiorari.  Prom 
an  order  overruling  the  certiorari,  he  brings 
error.    Reversed. 

See,  also,  21  Ga.  App.  317,  94  S.  B.  278. 

M.  C.  Few,  of  Madison,  and  Samuel  H. 
Sibley,  of  Union  Point,  for  plaintiff  in  error. 

B.  H.  George,  of  Madison,  for  defendant 
in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concur. 


(28  Ga.  App.  710) 
PERRY  ▼.  SIMPSON.     (No.  10189.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May   7,   1919.) 

(Syllabus  by  ihe  CaurU) 

PBtVATE  Roads  ^=»8— Removal  of  Obstbuc- 
TioNs— Conditions  Pbecedent. 

"Before  an  applicant  can  have  obstructions 
removed  from  a  private  way,  be  must  show,  not 
only  that  there  has  been  an  uninterrupted  use 
for  more  than  seven  years,  but  that  it  is  not 
more  than  15  feet  wide,  that  he  has  l^ept  it  open 
and  in  repair,  and  that  it  is  the  same  15  feet 
originally  appropriated."  Collier  t.  Farr,  81 
Ga.  749,  7  S.  E.  860.  The  evidence  failing  to 
show  that  the  applicant  kept  such  private  way 
open  and  in  repair,  the  judge  of  the  superior 
court  should  have  sustained  on  certiorari  the 
exceptions  to  the  order  of  the  ordinary  order- 
ing the  defendant  to  remove  obstructions  erect- 
ed by  him  in  the  alleged  private  way.  Johnsov 
V.  Sams,  136  Ga.  448,  71  S.  E.  891  (2). 

Error  from  Superior  Ck>urt,  Webster  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  G.  A.  Simpson  against  M.  H. 
Perry.     From  an  order  of  the  ordinary  and 
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from  a  denial  of  certiorari,  defendant  brings 
error.    Reversed. 

M.  A.  Walker,  of  Preston,  and  W*  T.  Lane, 
of  Amerlcus,  for  plaintiff  In  error. 

J.  F.  Souter,  of  Preston,  and  J.  R.  I^ms- 
ford,  of  Hamilton,  for  defendant  In  error. 

STESPHENS,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  BliOODWOBTH,  X, 
concur. 


(23  Gfi.  App.  644) 

DANIELS  V.  BOOKER.    (No.  10218.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19,  1919.) 

(ByllahuM  hy  the  Court.) 

1.  Pleadinq  «s»64(1),  198(6)  —  Prarriow— 

DUPUCITT. 

A  petition  is  dupUcitous  where  It  seeks  to 
join  in  one  and  the  same  count  an  action  for 
damages  occasioned  hy  the  breach  or  partial 
breach  by  defendant  of  a  written  contract,  to- 
gether with  an  action  on  open  account,  and 
while  it  may  be  good  as  against  a  general  de- 
murrer, it  will  not  stand  as  against  a  special 
demurrer  pointing  out  such  defect.  Harris  v. 
Wilcox,  7  Ga.  App.  121,  66  S.  E.  880;  Hillside 
Cotton  Mills  V.  Ellis,  28  Ga.  App.  45,  97  S.  E^ 
459(4),  and  cases  there  dted. 

2.  Loas  AND  LOOGINQ  ^=96(6)— OoNTBACns— 
Action  fob  Breaoh— Petition. 

After  the  petition  In  this  case  had  been 
amended  so  as  to  set  forth  the  two  causes  of 
action  in  separate  and  distinct  counts,  the  count 
claiming  damages  was  properly  held  by  the 
court  to  set  out  a  good  cause  of  action  under 
the  allegations  made  as  to  performance  on  the 
plaintifiTs  part  and  the  partial  breach  on  the 
defendant's  part  of  the  express  terms  of  the 
written  contract,  whereby  it  had  been  mu- 
tually agreed  that  the  defendant  was  to  cut 
and  deUver  for  sawing  at  the  plaintifTs  mill, 
all  of  the  timber  on  a  certain  described  tract 
of  land,  and  the  plaintiff  was  to  remove  his  mill 
to  the  said  tract  of  land,  and  was  to  saw  all  of 
the  timber  which  the  defendant  had  thus  obli- 
gated himself  to  cut  and  deliver.  Anderson  v. 
Hilton  A  Dodge  Co.,  121  Ga.  688,  49  S.  B.  725. 

8.  Limitation  of  Actions  ^s»54(8)~Pijead- 
ING  ^=>243,  246(2)~AonoN  on  Contbao!^— 
Amendment. 

Under  the  allegations  of  the  petition  as 
originally  made,  almost  all  of  the  claim  entered 
for  items  owing  on  account  was  subject  to  de- 
murrer on  the  additional  ground  that  such  items 
appeared  to  be  barred  under  the  statute  of  lim- 
itations. This  defect  waJs,  however,  cured  by 
the  amendment  setting  up  such  claim  under  a 
separate  and  distinct  count,  wherein  additional 
facts  were  alleged,  showing  that  the  account 
was  a  mutual  one,  being  based  upon  a  course 
of  mutual  dealings  between  the  parties,  wherein 
each  had  extended  credit  to  the  other  on  the 
faith  of  the  indebtedness  owing  on  both  sides. 


Civ.  Code  IQIO,  f  4363.  TThile  it  Is  true  that 
where  the  original  petition  entirely  fails  to  set 
forth  a  cause  of  action»  there  is  nothing  to 
amend  by  (Davis  v.  Muscogee  Manufacturing 
Co.,  106  Ga.  126,  82  S.  E.  30),  still  it  cannot 
be  said  that  the  daim  as  originally  made  en* 
tirely  failed  to  set  forth  a  cause  of  action,  but, 
in  the  absence  oi  such  additional  averments,  the 
plaintiff's  remedy  was  merely  unavailable  when 
properly  objected  to,  and  it  was  not  improper 
to  allow  the  details  and  circumstances  of  the 
particular  transactions  to  be  amplified  or  va- 
ried by  amendment  (Eagle  ft  Pfaenlz  Mills  v. 
Muscogee  Manufacturing  Co.,  129  Ga.  712,  59 
S.  EL  804  [2]),  so  as  to  set  up  the  additional 
facts  showing  the  mutuality  of  the  account  such 
as  would  prevent  the  bar  by  limitation  from  at- 
taching; especially  so  where  the  bill  of  par* 
ticulars  showing  the  items  of  account  as  at- 
tached to  the  original  petition  might  reasonably 
Indicate  that  such  was  the  original  design  of  the 
pleader.  Verdery  v.  Barrett,  89  Ga.  349,  15 
S.  B.  476;   Thornton  v.  Jackson,  129  Ga.  70O, 

59  S.  B.  905  (8,  4) ;  Thornton  v.  Nichols,  119 
Ga.  50,  46  S.  B.  785;  Shumate  v.  Ryan,  127 
Ga.  118,  119,  56  8.  B.  108. 

4.  LiMrrATioN   of  Actions  ^=:»16&— Plead- 
inq ^?>9i6(?)  —  AMENnMEjVT  ^  BmcT  or 

Statute. 

The  defendant  in  this  case  says,  however, 
that  the  plaintiff  ought  b<^  to  be  allowed  to  set 
up  by  amendment  the  additional  facts  showing 
the  mutuality  of  the  account,  for  the  reason  that 
the  original  petition  says  that  the  defendant 
breached  his  contract  by  discontinuing  to  cut 
and  deliver  the  logs  on  August  1,  1913,  and  that 
paragraph  8  of  the  original  petition,  setting  np^ 
the  claim  on  account,  makes  Uie  statement  that 
the  sum  su^  for  on  account  was  due  at  the 
time  the  contract  was  breached,  although  the 
bill  of  particulars  as  attached  both  to  the  orig- 
inal and  the  amended  petition  shows  on  its  face 
that  the  last  items  of  the  account  accrued  at  a 
date  subsequsint  to  that  alleged  as  the  time  of 
such  breach  and  at  a  time  within  the  statute; 
the  contention  being  that  the  original  claim  on 
account  offers  nothing  to  amend  by,  since,  con-> 
struing  the  petition  against  the  pleader,  even 
the  last  items  thereof  were  themselves  barred. 
The  amended  count  struck  the  original  par- 
agraph 8  of  the  petition,  and  dpes  not  contain 
any  statement  that  all  of  the  items  of  account 
had  accrued  on  the  date  that  the  contract  ia 
alleged  to  have  been  breached.  Held:  Even 
if  under  the  original  petition  the  specified  dates 
of  the  different  items  would  have  to  give  way 
to  the  statements  as  made  in  different  portions 
of  the  petition  when  taken  and  construed  to- 
gether, still  it  was  within  the  province  of  the 
judge  to  allow  the  amendment  striking  one  of 
such  original  statements,  so  that  its  only  re- 
maining effect  would  be  that  such  stricken 
statement  could  still  be  taken  and  considered  by 
the  jury  along  with  the  other  evidence  in  the 
case  as  an  admission  made  under  the  original 
pleadings  (Lydia  Pinkham  Medicine  Co.  v» 
Gibbs,  108  Ga.  138,  33  S.  £.  945  [1]) ;  since  the 
limitation  laws  (except  certain  provisions  of 
Special  Act  of  1869,  pp.  133, 184)  act  only  upon 
remedies  and  do  not  extinguish  rights  (Comer 
&  Co.  V.  Allen,  72  Ga.  1 ;   Langston  v.  Aderhold, 

60  Ga.  876;   Lane  v.  Newton,  145  Ga.  810,  89^ 


^s^For  other  cases  see  same  topic  and  KBT-NVMBBR  in  all  Key-Numberod  Digests  and  Indsxos 
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S.  £.  1083  [1]),  and  aneb  an  amendment  did 
not  have  the  effect  of  chang:ing  the  cause  of 
action.  Ross  v.  Jordan,  62  Ga.  208;  Cheney  t. 
Dalton,  46  Ga.  401;  Hardee  ▼.  Loyett,  88  Ga. 
203,  9  8.  B.  680.  The  judge  did  not  err  in 
refusing  to  strike  either  count  of  the  petition 
as  amended. 

Error  from  City  Oourt  of  Blakely;  TU  H. 
ShefBeld,  Judga 

Action  by  J.  M.  Booker  against  J.  B.  Dan- 
iels. Siotion  to  strike  counts  oi  petittoa  as 
amended  denied,  and  defendant  brings  error. 
Affirmed. 

liw  M.  Rambo,  of  Blakely,  for  plaintiff  Iq 
error. 

A.  H.  Gray,  of  Blakely,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  afDrmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(»  CkL  App.  888) 

KORrm  GEORGIA  BANKING  GO.  ▼.  FAN- 
CHER  et  al.    (No.  10226.) 

(Court  of  Appeals  of  Georgia,  Divisioa  No.,  h 

April  23,  1919.) 

(SyUahuM  by  ih9  Court.) 

1.   COBPOBATIONS  ^=>509(6)— SSBVICK  ON  COB- 
POBATION— RETtTBN. 

The  rule  as  to  service  on  corporations  in 
cases  of  garnishment  is  not  the  same  as  in  or- 
dinary suits  maintained  against  them.  Bur- 
nett T.  Central  of  Georgia  Ry.  Co.,  117  Ga.  521« 
522,  43  S.  E.  864,  97  Am.  St  Rep.  175,  citing 
Clark  V.  Chapman,  45  QtL.  488.  It  was  formerly 
the  rule  that  service  of  a  summons  of  garnish- 
ment upon  a  domestic  corporation  could  only 
be  made  upon  its  premdentt  if  a  resident  of  this 
state.  Steiner  v.  Central  Railroad,  60  Ga.  552^ 
Brigham  v.  Port  Royal  &  Augusta  By.,  74  Ga. 
365.  By  section  5270  of  the  Civil  Code  of  1910 
(taken  from  the  Act  of  1885),  it  is  provided 
that  ''service  of  a  summons  of  garnishment  up- 
on the  agent  in  charge  of  the  oflSce  or  business 
of  the  corporation"  shall  be  sufficient;  and  it 
has  been  held,  as  requisite  to  a  legal  entry  of 
service  under  this  provision,  that  the  return 
must  indicate  that  the  corporation  itself  had 
been  served  (Burnett  ▼.  (3entral  of  Georgia 
By.  Co.,  117  QtL,  521,  43  S.  B.  854,  97  Am.  St. 
Rep.  175),  and  that  the  person  representing  the 
company  in  such  service  was  the  agent  in 
charge  of  the  office  or  business  (Southern  Rail- 
way (^.  V.  Hagan,  103  Ga.  564,  29  S.  E.  760; 
Holbrook  v.  Evansville  &  Terre  Haute  R.  Co., 
114  Ga.  4,  39  S.  E.  988),  the  only  qualification 
of  the  last-stated  requirement  being  where  the 
return  indicates  that  the  specified  official  is 
such  as  must  be  taken  to  be,  prima  facie  and 
aa  a  matter  of  law,  the  alter  ego  of  the  cor- 
poration by  virtue  of  such  office.  Third  Nation- 
al Bank  y.  McCuUongh,  108  QtL.  249,  33  S.  E. 
S48. 


2.  Banks  and  Banking  ^=:»224  —  Gabhish- 

IfENT  AOAINBT   Co^SQIUI^ipON— ^SBVI^gE. 

The  president  of  a  chartered  bank,  being  its 
alter  ego,  is  therefore  the  person  who  is  pre- 
sumptively, as  a  matte9  of  law,  ia  ohargia  of 
its  office  and  basiness^  under  the  meaning  of 
section  5270  of  the  Civil  Code  of  1910,  relat- 
ing to  service  of  summons  of  garnishment  upon 
corporations.  Third  National  Bank  v.  McCul- 
lough,  supra;  Park  v.  Cordray,  20  Qs..  App. 
35,  92  S.  E.  394.  Thus,  a  return  which  sbows 
that  sarvlee  of  a  summons  of  garnishment  was 
made  upon  the  bank  by  serving  the  named  cash- 
ier thereof,  but  which  does  not  indicate,  either 
as  originally  made  or  by  amendment  (South- 
ern Express  Co.  v.  National  Bank,  4  Cra.  App. 
899,  61  S.  E.  857[11),  that  he  was  actually  the 
agent  in  charge  of  its  office  or  business,  is  not 
sufficient  to  be  the  basis  of  a  judgment  by  de- 
fault against  the  bankh 

Eri;or  from  Superior  Ck)urt,  Whitfield 
County;   M.  C^  Tarver*  Judge. 

Actiop  ^tween  the  North  Georgia  Banking 
Company  and  H.  L.  Fancher  and  others* 
BYom  a  default  judgment  against  the  com- 
pany as  garnishee,  it  brings  error.    Reversed. 

J.  J.  (3opeland  and  Wm.  E.  Mann,  both  of 
Dalton,  for  plaintiff  in  error. 

F.  K.  McCutchen,  of  Dalton«  fpr  defend- 
ants In  error. 

JENKINS  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(»  Ga.  App.  713) 
HATTAWAY  ▼.  STATE.     (No.  10272.) 

(Court  o^  Appeals  of  Georgia,  Diaiaion  No.  2. 

May  7,  1919.) 

(SyUabus  hy  ih0  Court.) 
Criminal  Law  ^=9985(1)— Motion  fob  Nkw 

TBIAIi— RtJUHO. 

The  motion  for  a  aew  tdal  contained  ctnly 
the  usiial  general  grounds,  the  evidence  amply 
authorised  the  verdict,  and  the  court  did  not 
err  in  overruJiug  the  motion. 

Error  from  Superior  (3ourt,  Glaaoock  (boun- 
ty;  B.  F.  Walker,  Judge. 

Proceeding  between  Cvharlie  Hattaway  and 
the  State.  From  the  verdict  and  the  over- 
ruling of  hl^  motion  for  new  trial,  Hattaway 
brings  error.    Affirmed. 

M.  Lb  Felts,  of  Warrenton,  for  plaintiff  in 
error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  for  the  State. 

BROYLBS,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


For  other  esses  see  same  tpplc  sntf  KBT-NT7MBBR  In  all  Key-Numbered  Dig9sts  and  Indezee 


230 


09  SOUTHEASTBRN  REPORTER 


(Ga. 


(S  Gm.  App.  646) 

JONES  T.  WORD  &  MAULDIN. 
(No.  10223.) 

'CJoort  of  Appeals  of  Qeorgia,  Division  No.  1. 

April  19,  1919.) 

(8yttalu9  hy  the  Court.) 

Settlement   bt   Attorney  —  Disohabos   of 
Client's  Claim—Statute. 

It  is  well  settled  that  an  attorney  at  law, 
without  special  authority,  cannot  receive  any- 
thing in  discharge  of  his  client's  claim  but  the 
full  amount  in  cash.  Civil  Code  1910.  §  4956. 
Upon  the  agreed  statemeut  of  facts  the  trial 
court  did  not  err  in  rendering  the  judgment 
complained  of;  and  it  was  therefore  not  error 
for  the  judge  of  the  superior  court  to  overrule 
the  petition  for  certiorari* 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  between  B.  T.  Jones  and  Word  & 
Mauldln.  Judgment  for  the  latter,  petition 
for  certiorari  overruled,  and  the  former 
brings  error.    Affirmed. 

Lawton  Nalley,  of  Atlanta,  for  plaintiff  in 
error. 

Virlyn  B.  Moore,  of  Atlanta,  for  defend- 
ants in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J^  concur. 


(23  Ga.  App.  689) 

flAYS  V.  HAYS.    (No.  10128.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1W.9.) 

(8yUahu»  hy  the  Court,) 

1.  Basements  <s=»36(1)  —  Prescription— Re- 
moval OP  Obstructions— Conditions  Pre- 
cedent. 

One  who  complains  of  the  obstruction  of 
an  alleged  prescriptive  private  way  across  the 
lands  of  another  must  show  an  uninterrupted 
use  of  the  way  for  more  than  7  years,  that  it 
was  not  more  than  15  feet  wide,  that  it  is  the 
same  15  feet  as  originally  laid  out,  and  that  he 
has  kept  it  open  and  in  repair.  Nashville, 
Chattanooga  &  St.  Louis  By.  v.  Coats,  133  Ga. 
820,  6C  S.  E.  1085,  and  cases  cited. 

2.  Certiorari  ^=:»68— Review  op  Evidence. 

As  disclosed  by  the  ordinary's  answer  to 
the  writ  of  certiorari,  there  was  some  evidence 
which  authorized  his  finding  that  the  plaintiff 
had  shown  all  the  essential  things  enumerated 
above,  and  his  judgment,  ordering  that  the  ob- 
structions be  removed,  was  not  contrary  to  law 
or  the  evidence.  It  follows  that  the  judge  of 
the  superior  court  did  not  err  in  overruling  the 
certiorari. 


Error  from  Superior  Court,  Newton  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  by  A.  S.  Hays  against  W.  J.  Hays. 
Judgment  for  plaintiff,  certiorari  overruled* 
and  defendant  brings  error.    Affirmed. 

Rogers  &  Knox,  of  Covington,  for  plaintiff 
in  error. 

King  &  Johnson,  of  Covington,  for  defend- 
ant in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(23  Oa.  App.  718) 
HILIi  ▼.  EVANSVIIiLE   METAL  BED  CO. 

(No.  10294.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919,) 

(Syllahut  hy  the  Court.) 

OVEBBULING   CeBTIORABI. 

Under  the  particular  facts  of  this  case,  the 
judge  did  not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  between  L.  H.  Hill  and  the  Evana- 
ville  Metal  Bed  Company.  Judgment  for  tbe 
latter,  certiorari  overruled,  and  the  former 
brings  error.    Affirmed. 

Albert  Kemper  and  Thos.  E.  Scott,  both  of 
Atlanta,  for  plaintiff  in  error. 

Anderson  &  State,  of  Atlanta,  for  defend- 
ant in  error. 

BLOODWOBTH,  J.    Judgment  afflnned. 

BROYLES,  P.  J,,  and  STEPHENS,  J.^ 
concur. 


(23  Oa.  App.  690) 
METCAIiF  LIVE  STOCK  CO.  v.  SHORT. 

(No.  10156.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(8yllahu8  hy  the  Court,) 

EiXCHANGK  Of  PbOPERTT  ^=5>11—FbAU1>— RE- 
SCISSION— Warranty. 
"The  right  to  rescind  for  fraud  in  a  horse 
swap  exists  only  when  actual  fraud  has  been 
committed.  Rescission,  where  a  right  to  re- 
scind is  not  expressly  reserved,  cannot  be  had 
for  constructive  fraud  or  merely  on  account  of 
warranty,  express  or  implied.' 


»» 


Error  from  Superior  Court,  Worth  County; 
R.  Eve,  Judge. 

Suit  by  the  Metcalf  Live  Stock  Company 
against  J.  A.  Short    Verdict  and  Judgment 
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for    defendant,    and    plaintiff   excepts    and 
brings  error.    Reversed. 

J.  H.  Tipton,  of  Sylvester,  for  plaintiff  in 
error. 

Passmore  &  Forehand,  of  Sylvester,  for 
def^idant  in  error. 

BLOODWORTH,  J.  Metcalf  Live  Stock 
Company  brought  suit  on  a  promissory  note. 
In  addition  to  a  general  denial  of  indebted- 
ness, the  original  plea  of  the  defendant  con- 
tained the  following: 

"For  further  plea  this  defendant  says  that 
the  consideration  as  is  shown  in  the  note  was 
for  a  certain  bay  mare.  The  plaintiff  fraudu- 
lently represented  to  the  defendant  that  the  said 
mare  was  perfectly  sound  and  healthy,  and  said 
mare  did  appear  to  be;  but  defendant,  after  a 
few  days'  trial,  discovered  that  she  was  badly 
and  incurably  bellowsed,  and  as  a  result  there- 
of was  almost  worthless.  This  defect  was  not 
discovered  by  ordinary  diligence,  for  iu  appear- 
ance she  looked  to  be  perfectly  sound  and  well, 
and  this  defendant  believed  and  absolutely  re* 
lied  on  the  false  statements  and  representations 
which  were  knowingly  made  by  said  plaintiff, 
and  by  these  false  and  fraudulent  representations 
as  to  the  soundness  of  said  horse  was  induced 
to  sign  the  note  sued  on.  Defendant  was  by 
these  misrepresentations  misled,  deceived,  and 
defrauded.  Just  as  soon  as  defendant  discover- 
ed this  incurable  defect  and  disease,  he  went 
to  plaintiff  and  offered  to  give  up  the  mare,  and 
asked  the  plaintiff  to  give  back  to  him  the  horse 
and  defendant's  note;  but  plaintiff  refused  to 
agree  to  the  rescission  of  this  contract  on  ac- 
count of  the  fraud  which  had  been  practiced 
on  this  defendant.  For  further  plea  and  an- 
swer, this  defendant  says  that  the  original  oon- 
sideration  for  said  horse  was  |242.  He  paid 
$80  of  this  at  the  time  by  giving  plaintifE  a 
horse  worth  that  amount  and  which  was  re- 
ceived as  being  worth  $80,  and  at  the  same 
time  gave  defendant  Ids  note  for  $162,  which  is 
the  basis  of  this  suit  If  the  horse  had  been 
well  and  sound  as  she  appeared  to  be,  she  would 
have  been  worth  the  consideration  agreed  upon ; 
but  defendant  shows  that  said  horse  was  badly 
and  incurably  bellowsed,  and  as  a  result  there- 
of was  unfitted  for  any  and  all  practical  pur- 
poses. She  was  unfitted  to  buggy,  plow,  or 
wagon.  In  view  of  this  defect,  said  horse  was 
only  worth  $80,  or  the  amount  that  plaintiff 
received  in  the  horse  that  this  defendant  let 
him  have  when  he  traded  for  said  mare,  for 
which  reason  this  defendant  does  not  owe  the 
plaintiff  the  amount  sued  on  or  any  amount 
whatsoever." 

This  plea  was  amended  as  follows: 

"Defendant  admits  the  execution  of  the  note 
sued  upon,  and  that  the  Metcalf  Live  Stock 
Company  is  the  owner  of  said  note.  ♦  ♦  ♦ 
I>efendant  further  amends  original  snswer  by 
striking  the  fourth  paragraph  of  his  answer, 
and  in  lieu  thereof  admits  the  fourth  paragraph 
of  plaintiff's  petition,  which  has  reference  to  at- 
torney's fees,  and  assumes  the  burden." 

• 

The  trial  resulted  in  a  verdict  for  the  de- 
fendant, and  the  plaintiff  excepted. 


A  case  very  similar  to  the  one  under  con- 
sideration is  that  of  Battle  v.  Livingston,  21 
Ga.  App.  809,  95  S.  E.  314.  The  report  of  that 
case  shows  that  the  purchaser  of  the  horse 
asked  the  owner,  ''Do  you  guarantee  this 
horse  to  be  sound?"  and  added,  ''If  you  don't, 
I  will  not  trade."  The  defendant  replied 
that  he  would  guarantee  the  horse  to  be  as 
sound  as  a  dollar.  In  the  instant  case  the  pur- 
chaser testified  that  the  salesman  who  repre 
sented  the  owner  of  the  horse  told  him  that 
"he  guaranteed  the  horse  to  be  in  every  partic- 
ular all  right."  A  witness  who  was  present 
at  the  time  testified  that  he  beard  the  sales- 
man say  to  the  purchaser  "that  he  would 
guarantee  the  mare  to  be  perfectly  safe  and 
sound."  In  Battle  y.  Livingston,  supra,  this 
court  said: 

**The  right  to  rescind  a  horse  swap  exists  only 
by  virtue  of  such  special  terms  of  the  contract 
of  sale  as  may  so  authorize,  or,  in  the  absence 
of  any  such  agreement,  by  reason  of  knowing- 
ly false  and  fraudulent  misrepresentation  of 
existing  facts,  made  to  the  complaining  party, 
whereby  he  was  induced  to  act  to  his  injury. 
A  mere  breadi  of  an  express  warranty  which 
was  the  controlling  inducement  to  trade,  unac- 
companied by  any  such  fraudulent  misrepre- 
sentation of  fact,  will  not  afford  ground  for  the 
avoidance  of  such  a  contract.  Stovall  v.  Mc- 
Braycr,  20  Ga.  App.  93,  92  S.  B.  543 ;  Barnett 
V.  Speir,  93  Ga.  762,  21  S.  B.  168;  Newman 
V.  Claflin  Ca,  lOT  Ga.  89,  32  S.  E.  943 ;  John- 
son Y.  Harley,  121  Ga.  83,  48  S.  E.  685." 

The  same  principle  is  announced  in  the 
following  cases:  Cobb  v.  Pope,  21  Ga.  App. 
103,  93  S.  E.  1029  (2);  Waterman  &  Co.  v. 
Troutman,  20  Ga.  App.  95,  92  S.  E.  544;  Sas- 
ser  V.  Pierce,  6  Ga.  App.  321,  64  S.  B.  1100 
(1);  Houze  v.  Blackwell,  144  Ga.  700,  87  S.  B. 
1054  (2);  Dunn  y.  Beasley,  143  Ga.  376,  86 
S.  B.  100. 

In  the  plea  of  the  defendant  it  is  stated 
that— 

"The  plaintiff  fraudulently  represented  to  the 
defendant  that  the  said  mare  was  perfectly 
sound  and  healthy,  and  said  mare  did  appear 
to  be,  but  defendant,  after  a  few  days'  trial, 
discovered  that  she  was  badly  and  incurably 
bellowsed,  and  as  a  result  thereof  was  almost 
worthless." 

In  the  record  there  is  no  evidence  to  show 
knowledge  on  the  part  of  the  plaintiff  that 
the  horse  was  unsound — "bellowsed" — at  the 
time  the  sale  was  consummated.  "In  the  ab- 
sence of  such  knowledge,  there  was  no  evi- 
dence upon  which  to  predicate  an  issue  as  to 
actual  fraud."  Dunn  v.  Beasley,  supra.  In- 
deed, there  is  no  direct  and  positive  evidence 
that  at  the  time  of  the  trade  the  horse  was 
unsound,  but  the  evidence  does  show  that 
she  was  "all  right"  at  that  time.  The  de- 
fendant himself  testified:  I  did  not  observe 
any  trouble  with  her  when  I  first  got  her." 
Dr.  8utton,  a  veterinary  surgeon,  testified 
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that  a  horse  may  become  "bellowsed"  in  80 
minutes. 

Another  case  similar  to  the  one  under  con- 
rideratlon  Is  that  of  Hopkins  v.  Tarqueray; 
26  Eng.  L.  &  Eq.  254,  and  of  which  our  Su- 
preme Court  In  Harris  y.  MuUlns,  32  6a. 
708,  79  Am.  Dec.  320,  says: 

"It  was  a  case  very  mudi  like  this,  being  an 
action  for  falsely  and  fraudulently  representing 
and  warranting  a  horse  to  be  sound  when  it 
was  not  so  known  to  be  by  the  defendant* 
There  was  no  evidence  of  fraud,  but  the  facts 
were  that  defendant,  having  sent  a  horse  to 
Tattersall's  to  be  sold  by  auction,  went  into  the 
stable  the  day  before  the  auction,  and  there 
saw  the  plaintifE,  whom  he  knew,  examining 
the  horse's  legs,  upon  which  the  defendant  said: 
'Tou  have  nothing  to  look  for;  I  assure  you 
he  is  perfectly  sound  in  every  respect.'  To 
this  plaintifE  replied,  'If  you  say  «o,  I  am  sat- 
isfied,' and  he  desisted  teom  the  examination. 
On  the  next  day  the  horse  was  put  up  at  auc- 
tion for  sale  without  a  warranty,  and  the 
plaintiff  purchased  him  at  2S0  guineas,  having, 
as  he  stated,  made  up  his  mind  to  buy  the  horse, 
relying  on  the  defendant's  positive  assurance 
that  he  was  sound.  The  horse  turned  out  sub- 
sequently to  be  unsound.  The  court  held  that 
there  was  no  evidence  from  which  a  jury  could 
infer  a  warranty,  that  what  was  said  before 
the  sale  amounted  only  to  a  representation,  and 
not  to  a  warranty,  and  that  the  defendant 
could  not  be  liable  to  a  mere  representation,  al- 
though contrary  to  the  fact,  unless  it  was  fraud- 
ulently made." 

In  Bamett  v.  Speir,  93  Ga.  762,  21  S.  E. 
168,  the  first  headnote  is  as  follows; 

"The  right  to  rescind  for  fraud  in  a  horse 
swap  exists  only  when  actual  fraud  has  been 
committed.  Rescission,  where  a  right  to  rescind 
is  not  expressly  reserved,  cannot  be  had  for 
constructive  fraud  or  merely  on  account  of  wair- 
ranty,  express  or  implied.** 

Indeed,  it  is  well  established  that — 

"Neither  actual  fraud  nor  legal  fraud  which 
would  void  a  sale  can  be  predicated  upon  a 
bare  naked  warranty,  not  coupled  with  any  rep- 
resentations as  to  the  existence  of  certain 
facts."  Newman  v.  Claflin  Go.,  107  Ga.  93,  32 
B.  E.  943. 

Applying  to  the  facts  of  the  instant  case 
the  principles  announced  in  these  decisions, 
it  was  error  requiring  the  grant  of  a  new 
trial  for  the  court  to  charge  that — 

"Fraud  and  duress  by  which  the  consent  of 
a  party  has  been  obtained  to  a  contract  of  sale 
voids  the  sale.  •  ♦  ♦  Fraud  may  exist  from 
misrepresentation  by  either  party,  made  with 
design  to  deceive,  or  which  does  actually  de- 
ceive the  other  party,  and  in  the  latter  case 
such  misrepresentation  voids  the  sale,  though 
the  party  making  it  was  not  aware  that  his 
statement  was  false.  Such  misrepresentations 
may  be  perpetrated  by  acts  as  well  as  w;ords, 
and  by  any  artifice  designed  to  mislead.  A  mis- 
representation not  acted  upon  is  not  ground  for 
annulling  a  contract     A  contract  may  be  re- 


scinded at  the  instance  of  'die  party  defraud- 
ed; but  in  order  to  the  rescission  he  must 
promptly  upon  discovery  of  the  fraud,  restore 
or  offer  to  restore  to  the  other  whatever  lie  has 
received  by  virtue  of  the  contract,  if  it  he  of 
any  value." 

Under  the  above  rulings  it  Is  unnecessary  to 
consider  the  other  assignments  of  error. 
Judgment  reversed. 

BROYLES,  P.  J.,  and  STEPHlCKS^  X,  con- 
cut. 


(23  Oa.  App.  867) 

HUGHES  et  aL  ▼.  FBAGIN  ft  HANCOCK. 

(No.  9914.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1* 

April  23,  1919.    Rehearing  Denied 

May  13, 1919.) 

(8yllahu9  hy  the  OowrU) 

DXSMISBAZi  AND  No)78(tnT  ^s»8  ^  VOLtrifTABT 

NoNsurr— lesnss. 

It  is  error  to  refuse  to  permit  a  plaintiff  to 
dismiss  his  case,  where  no  question  as  to  re- 
coupment, set-off,  or  similar  counterclaim  is 
involved,  after  the  trial  judge  has  announced 
in  open  court  his  intention  to  sustain  a  general 
demurrer  to  the  plaintifiTs  petTtloh,  but  before 
an  order  sustaining  sUch  demurrer  has  been 
actually  signed.  Macon,  D.  &  8.  R.  Co.  v.  Lea- 
lie,  148  Ga.  524,  97  S.  £3.  438. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Matthews,  Judge. 

Action  by  John  Hughes  and  others  against 
Feagin  ft  Hancock.  Dismissal  of  petition  by 
plaintiffs,  upon  consent  of  court  was  vacated, 
and  general  demurror  to  petition  sustained, 
and  plaintiffs  excepted  and  brought  error, 
and  the  Court  of  Appeals  certiAed  a  question 
to  the  Supreme  Court  Refersed,  in  con- 
formity with  answer  to  certified  question. 

Napier  &  Maynard  ahd  R.  Ij.  Bemer,  all  of 
Macon,  for  plaintiff  in  error. 

Hall  k  Grice,  ot  Macon,  for  defendant  fn 
error. 

Wade,  C.  J.  We  would  be  content  with 
what  is  said  in  the  headnote,  it  being  based 
entirely  on  a  ruUng  made  by  the  Supreme 
Court  in  response  to  a  question  certified  to  it 
by  the  Court  of  Appeals,  were  it  not  for  the 
fact  that  no  record  of  the  Supreme  Court 
mling  appears  in  the  official  reports  of  this 
court,  since  the  case  in  which  it  was  made 
was  dismissed  subsequent  to  the  decision  by 
the  Supreme  Court,  hut  before  this  court  had 
adopted  the  ruling,  which  we  think  settled  an 
apparent  conflict  in  numerous  decisions. 

The  bill  of  exceptions  in  this  case  shows 
that  the  trial  judge  stated  In  open  court  that 
he  woaid  sustain  a  general  demurrer  Inter- 
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posed  to  the  plaintiffs'  petition,  and  prepared 
an  order  and  written  opinion  to  that  effect 
Plaintiffs  requested  the  conrt  to  refrain  from 
signing  his  judgment  sustaining  the  demur- 
rer, as  they  contemplated  the  filing  of  an 
amendment  to  their  petition.  Afterwards, 
and  when  the  order  and  opinion  of  the  trial 
judge  sustaining  the  demurrer  had  not  been 
signed,  the  plaintiffs  stated  to  the  court  that 
they  desired  to  dismiss  their  petition.  An 
order  allowing  them  to  do  so  was  taken  and 
signed  by  the  court,  and  the  plaintiffs  made 
the  following  entry  of  dismissal  on  their  pe- 
tition: 

^The  within  petition  is  hereby  dismissed  by 
plaintiffs  upon  consent  of  court  This  May  1, 
1918.  [Signed]  Napier  &  Maynard,  R.  L.  Bem- 
er.  Attorneys  for  Plaintiffs.*' 

Subsequently  on  May  15,  1918,  the  defend- 
ants, through  their  counsel,  filed  a  motion 
to  vacate  the  order  allowing  the  plaintiffis  to 
dismiss  their  case,  and,  after  hearing  argu- 
ment and  evidence  on  this  motion,  the  trial 
judge  entered  up  a  judgment  vacating  his 
former  order  of  dismissal,  and  declared 
that— 

"The  opinion  and  judgment  upon  demurrer 
will  be  signed  on  this  day  in  conformity  with 
the  announcement  made  in  open  court  on  April 

29,  i9ia- 

The  plaintiffs  excepted  to  this  judgment 
vacating  the  order  allowing  them  to  voluntar- 
ily dismiss  their  petition,  and  now  allege  It 
to  be  error,  for*  the  following  reasons: 

"(a)  Because  under  the  law  a  plaintiff  is  en- 
titled to  disiniss  his  case  at  any  time  before  a 
judgment  therein  is  rendered  by  the  court 
against  him,  and-  this  he  may  do  either  in  term 
or  vacation. 

**(b}  Because  under  the  law  plaintiffs  bad  the 
right  to  dismiss  their  case  at  any  time,  provided 
said  dismissal  did  not  prejudice  any  rights  of 
the  defendants,  .and  under  the  facts  the  diefend- 
ants  acquired  no  rights  under  and  by  virtue  of 
the  oral  announoement  of  the  judge  from  the 
bench,  or  his  unsigned  judgment  sustaining  said 
demurrer,  and  dismissing  said  case. 

"(c)  The  judge  had  no  right  to  set  aside  a  dis- 
missal of  a  petition  volimtarily  made  by.  the 
plaintiffs,  as  a  plaintiff  has  a  right  to  dismiss 
his  case,  and  there  is  nothing  that  the  judge 
can  do  to  prevent  it  unless  the  defendants  claim 
some  affirmative  vights  li^e  a  KSt-off  or  reeoup- 
ment" 

The  question  presented  for  decision  Is, 
therefore,  whether  the  trial  judge  erred'  in 
refusing  to  permit  the  plaintiffs  to  voluntari- 
ly dismiss  their  petition  after  he  had  an- 
nounced in  open  court  his  Intention  to  sustain 
tile  defendants*  demurrer,-  but  when  a  judg- 
ment to  that  effect  had  not  been  prepared  and 
properly  signed.  Under  the  answer  of  the 
Supreme  Court  to  the  question  certified  to 
It  by  this  court  in  the  Leslie  Case,  supra, 
it  is  apparent  that  the  lower  court  erred  in 
not  permitting  the  plaintiffs  to  voluntarily 


dismiss  their  petition.  The  certified  question 
referred  to  was  whether  it  Is  "error  to  per- 
mit a  plaintiff  to  dismiss  his  case  after  the 
trial  judge  has  announced  in  open  court  the 
direction  of  a  verdict  for  the  defendant  and 
while  the  verdict  is  being  written,  but  before 
It  is  actually  signed."  The  Supreme  Court 
answered  this  question  in  the  negative,  it 
being  held  that — 

"The  conrt  did  not  err  in  permitting  a  plain- 
tiff to  dismiss  his  case  after  the  trial  judge  had 
announced  in  open  court  the  direction  of  a  ver- 
dict for  defendant,  and  while  it  was  being  writ- 
ten, but  before  it  was  actually  signed*" 

That  ruling  was  based  upon  section  5548 
of  the  Civil  Code  (1910)  and  the  cases  of 
Freeman  v.  Brown,  115  Oa.  23,  41  S.  E.  385, 
I/ytle  V.  De  Vaughn,  SI  Ga.  226,  7  S.  B.  281, 
and  Swilley  v.  Hooker,  126  Ga.  358,  55  a  B. 
81. 

The  defendants  In  error  rely  upon  the  case 
of  City  of  Macqn  v.  Joiner,  19  Ga,  App.  11, 
90  S.  B.  734,  and  the  numerous  Supreme 
Court  decisions  there  cited  or  referred  to,  to 
sustain  the  ruling  of  the  trial  judge  in  the 
instant  case.  The  opinion  rendered  in  the 
Leslie  Case,  supra,  itself  reveals  that  the 
Supreme  Court  took  under  consideration  the 
more  invportant  of  these  cases,  for  it  was 
there  said: 

"Much  might  be  said  in  favor  of  a  contrary 
holding,  based  upon  rulings  made  in  the  cases 
of  Merchants'  Bank  of  Macon  v.  Rawla,  7  Ga. 
191,  50  Am.  Dea  894;  Brunswick  Grocery  Co. 
V.  B.  &  W.  R.  Co.,  106  Ga.  270,  32  S.  B.  92,  71 
Am.  St  Rep.  249;  Meador  v*  Dollar  Savings 
Bank,  56  Ga.  605;  Peeples  v.  Root,  48  Ga.  592. 
These  are  some  dt  the  cases  cited  in  the  brief 
of  coansel  for  the  plaintiff  in  error.  But  upon 
the  whole  we  think  the  conclusion  reached  is 
the  correct  one.*^ 

There  is  no  conflict,  however,  between  the 
ruling  made  in  City  of  Macon  ▼.  Joiner,  su- 
pra, and  the  ruling  of  the  Supreme  Court  In 
the  Leslie  Case,  on  the  exact  question  at 
issue  and  decided  in  the  Joiner  Case.  It  Is 
true  that  in  that  case  this  court  adopted  as 
a  headnote  an  excerpt  from. a  dedston  of  the 
Supreme  Court  which  broadly  held  that-^ 

"The  plaintiff's  right  to  dismiss  cannot  be 
exercised  after  the  verdict,  or  a  findmg  l^y  the 
judge  whiok  t«  equivalent  thereto  [italics  ours], 
has  been  reached,  if  he  has  acquired  actual 
knowledge  of  the  verdict  or  finding,  whether 
the  same  has  been  published  or  not." 

But  from  an  examination  of  that  case  it 
will  be  ascertained  that  the  fbcts  were  as 

follows: 

''The  evidence  in  said  case  was  introduced  by 
both  the  pkdjKtiff  and  the  de^daat  in  the  due. 
course  of  procedure,  after  which  time  the  de- 
fendant in  said  case  moved  to  direct  a  verdict 
in  favor  of  the  defendant,  for  the  reason  that 
the  evidence  introduced  by  the  plaintiff  failed 
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to  make  out  a  case  against  the  city  of  Macon. 
The  motion  was  sustained,  and  his  honor  direct- 
ed a  verdict  for  the  defendant.  After  the  fore- 
man of  the  jury  had  sijrned  the  verdict  as  direct- 
ed by  the  court  and  after  the  plaintiff  in  said 
case  was  informed  as  to  what  the  verdict  would 
be,  but  before  the  sig^ned  verdict  had  been  read 
by  the  defendant's  counsel,  the  said  plaintiff  in 
said  case  moved  to  dismiss  his  suit,  which  mo- 
tion the  court  sustained,  to  which  ruling  the 
defendant  excepted  and  now  excepts,  and  as- 
signs the  same  as  error." 

It  win  be  observed  that  In  the  case  now 
under  consideration  the  judge  had  merely 
announced  his  purpose  to  sustain  a  demurrer, 
and  while  the  losing  parties  had  knowledge 
of  his  intention  and  the  "finding  by  the 
Judge"  was  thus  published  as  to  them,  the 
decision  had  not  been  entered  In  writing 
and  signed  by  the  proper  official,  as  was 
true  in  the  Joiner  Case,  supra.  In  that  case 
it  was  said: 

"This  was  not  a  mere  oral  decision  by  the 
judge,  from  which  no  appeal  could  be  entered, 
but  the  decision  had  been  entered  In  writing  and 
signed  by  the  proper  official,  and,  so  far  as  the 
plaintiff  was  concerned,  had  been  duly  pub- 
lished." 

This   last   quotation    clearly    emphasizes 
the  difference  between  the  Leslie  Case  and 
the  Joiner  Case,  and  Indicates  why  the  last- 
named  case  is  not  authority  for  the  ruling  of 
the  trial  Judge  In  declining  to  allow  the  los- 
ing parties  to  dismiss  their  case  after  the 
oral  announcement  of  his  purpose  to  sustain 
the  demurrer.    In  other  words,  the  headnote 
In  the  Joiner  Case,  quoted  from  a  decision 
of  the  Supreme  Court,  supported  by  other 
decisions  of  that  court,  laid  down  a  proposi- 
tion broader  than  necessary  to  support  the 
ruling  of  this  court,  and  while  the  later  rul- 
ing by  the  Supreme  Court  in  the  Leslie  Case 
restricts  that  broader  rule.  It  nowise  con- 
flicts with  what  is  said  in  the  opinion  in  the 
Joiner  Case,  or  with  the  decision  actually 
made  therein.    In  the  Joiner  Case  the  court 
had  not  only  directed  the  verdict,  but  the  ver- 
dict had  actually  been  signed  by  the  foreman 
of  the  Jury,  and  the  verdict  so  signed  was 
known  to  counsel  for  the  plaintiff  before  he 
Interposed  his  motion  to  withdraw  the  case. 
The  action  of  the  trial  judge  in  vacating 
the  order  dismissing  the  case,  which   was 
originally  granted  on  motion  of  the  plaintiffs, 
cannot   be   adjudged   mere  harmless   error, 
where,  after  the  case  had  been  reinstated, 
over  objection,  a  general  demurrer  was  sus- 
tained to  the  petition,  for  not  only  were  the 
plaintiffs  thereby  denied  an  essential  right 
to  which  they  were  entitled  under  the  law, 
but  the  ruling  on  the  demurrer  constitut- 


ed a  final  Judgment  against  them  unless  re- 
versed, and  effectually  disposed  of  the  case 
as  set  out  in  the  petition. 

The  ruling  made  by  the  Supreme  Court  in 
the  Leslie  Case,  supra,  being  on  all  fours 
with  the  question  presented  by  the  record  in 
this  case,  is  controlling. 

Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  690) 

CAMP  T.   BAGWELL   &  BAGWELL.     (No. 

10141.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(ByXlahuM  ly  the  Court.) 

0L.  Tbhai.  <&=>257,  259(1)  —  Omission  o» 
Chakoe— ESBOB. 
The  charge  of  the  court  covered  substan- 
tially the  controlling  issues  in  the  case,  and,  in 
the  absence  of  any  timely  appropriate  written 
request  for  fuller  instructions,  the  omission  to 
charge  upon  all  the  contentions  of  the  defend- 
ant was  not  error. 

2.  New  Trial  <©=>104<1),  105— Newlt  Dis- 
oovEBED  Evidence— Cumulative  Evidenck 
^-Impeachino  Evidence. 

The  alleged  newly  discovered  evidence  was 
cumulative  and  impeaohlng  in  its  character, 
and  the  court  did  not  err  in  overruling  the  spe- 
cial ground  of  the  motion  for  a  new  trial  based 
thereon. 

3.  Appeal  and  Erbob  «S=»1005(3)— Vebwct— 
Evidence— Review. 

There  was  a  sharp  conflict  in  the  evid»kee» 
but  the  jury  decided  the  issue  in  favor  ol  the 
plaintiffs;  and,  there  being  some  evidence  to 
support  the  verdict,  which  has  been  approved  by 
the  trial  judge,  the  judgment  overruling  the  mo- 
tion for  a  new  trial  is  affirmed. 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Action  by  Bagwell  &  Bagwell  against  W. 
H.  Camp.  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  brings 
error.    Affirmed. 

S  Holderness,  of  Carrollton,  for  plalntilT 

in  error. 

J.  W.  Moore,  of  Villa  Rica,  and  Boykln  & 
Boykln,  of  Carrollton,  for  defendant  in  error, 

BROYLES,  P.  J.    Affirmed. 

BLOODWORTH     and    STEPHENS,    JJ^ 
concur. 
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(23  Ga.  App.  «94) 

CENTRAL  OF  GEORGIA  RY.  CO.  t.  REID. 

(No.  10170.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(SyUdbtu  hy  the  Court,) 

1.  Railboadb  ^=:»350(13)  —  Injubt  on  ob 
Near  Tback— NEaLioBNCB  of  Passengeb 
Uf  Bu GOT— Question  fob  Jubt. 

Where  a  railroad  company  pla<^  a  hand 
car  in  a  public  road  near  the  railroad  tracks 
at  a  public  crossing,  and  buckets  and  coats  were 
hanging  upon  the  car,  and  in  driving  a  mule 
hitched  to  a  buggy  in  which  the  plaintiff  was 
riding  as  the  guest  of  the  owner  and  driver,  it 
was  necessary,  in  order  to  go  over  the  crossing 
that  the  mule  and  buggy  be  driven  past  the 
car  and  within  a  few  feet  of  it,  and  the  wind 
rattled  the  buckets  and  waved  the  coats  on  the 
car,  thereby  frightening  the  mule,  and  causing 
it  to  run  away  and  upset  the  buggy  and  injure 
the  plaintiff,  and  where,  on  the  trial  of  an  ac- 
tion for  damages  on  account  of  the  injury,  it 
appeared  that  the  driver  saw  the  car  and  the 
buckets  and  clothes  thereon  when  he  was  about 
30  feet  away,  and  that  the  mule  stopped  when 
about  6  feet  from  the  car,  and  was  looking  at  it 
and  trembling,  and  the  driver  urged  the  mule 
on  until  it  ran  away  and  upset  the  buggy,  it 
was  for  the  jury  to  say  whether  the  plaintiff 
had  a  reasonable  opportunity  to  safely  get  out 
of  the  buggy  after  the  mule  showed  symptoms 
of  fright  and  before  it  ran  away,  and  whether 
his  failure  to  do  so  amounted  to  a  want  of 
ordinary  care  on  his  part  for  his  own  safety. 

2.  Tbiai«    ^=»265(ll)—lNSTBUcnoNB— Issues. 

The  court  having  failed  to  submit  to  the 
jury  the  question  whether  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided 
the  injury  sued  for,  a  new  trial  is  required. 

(Additional  SyUabus  hy  Editorial  Btaff.) 

3.  Railboads  ^=>350(32)— iNJUBt  at  Cboss- 
iN(3 — Negligence  of  Railboad  and  Dbiv- 
EB  OF  Vehicle— Question  fob  Jubt. 

Where  defendant  railroad  left  a  hand  car 
near  a  public  crossing,  on  which  buckets  and 
clothes  were  hung,  and  where  driver,  after  see- 
ing hand  car  and  mule's  fright,  urged  it  ahead, 
so  that  it  ran  away  and  injured  plaintiff,  a 
guest  in  buggy,  it  was  for  the  jury  to  say 
whether  railroad's  negligence  was  a  proximate 
or  contributing  cause  of  plaintiff's  injury,  or 
whether  it  resulted  solely  from  negligence  of 
driver. 

4.  Railboads  ^=>335(5)— CoN(n7BBiNG  Neg- 
ligence. 

If  the  negligence  of  a  railroad,  which  left 
a  hand  car  on  which  buckets  and  clothes  were 
hung  near  a  public  crossing,  and  driving  of 
mule-drawn  buggy,  concurred  in  causing  injury 
to  guest,  when  mule  became  frightened,  he 
oonld  recover  if,  by  ordinary  care,  he  could 
not  have  avoided  being  injured. 


5.  Negligence  ^=s»93(1)  —  Imputed  Negli- 
gencei— Dbiveb  of  Vehicle. 

Negligence  of  a  driver  cannot  be  imputed  to 
his  guest. 

6.  Negligen(»  ^=»101— Contbibutobt  Neg- 
ligence—Damages. 

If  plaintiff,  a  guest  in  a  mule-drawn  buggy, 
and  defendant  railroad,  were  both  at  fault 
when  hand  car  frightened  mule,  and  it  ran 
away  and  upset  buggy,  plaintiff  could  still  re- 
cover, though  his  damages  ^should  be  diminished 
by  jury  in  proportion  to  amount  of  default  at- 
tributable to  him,  as  provided  by  dv.  Code 
1910,  {  2781. 

7.  Damages  ^s>216(10)— Pebsonal  Injubt— 
Humiliation. 

In  an  action  for  personal  injury  to  guest 
in  mule-drawn  buggy,  when  mule  was  frighten- 
ed by  hand  car  at  public  crossing  and  ran 
away,  an  instruction  that  jury,  in  finding  for 
plaintiff, .  might  consider  his  pain  and  suffering 
or  '"humiliation,"  held  erroneous  under  facts  of 
case. 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  D.  Reid  against  the  Central  of 
Qeorgia  Railway  Company.  Judgment  for 
plain tiflf,  and  defendant  brings  error.  Re- 
versed. 

J.  Branham  and  Maddoz  &  Doyal,  all  of 
Rome,  and  Qriffith  &  Matthews,  of  Buchanan, 
for  plaintiiT  in  error. 

S.  Holderness  and  James  Beall,  both  of 
CarroUton,  for  defendant  in  error. 

BROTLBS,  P.  J.  [1,  2]  The  plaintiffs  pe- 
tition, in  the  absence  of  a  special  demurrer, 
sufficiently  alleged,  in  substance  and  in  effect, 
that  the  placing  of  the  hand  car  in  the  public 
road,  with  its  accompanying  "paraphernalia, 
scarecrows,'*  etc.,  was  unnecessary  and  nn« 
usual,  and  of  such  a  character  as  to  be  cal- 
(^ulated  ordinarily  to  frighten  horses  or  mules 
traveling  along  the  road.  See,  in  this  con- 
nection, Louisville  &  Nashville  R.  R.  C6.  v. 
Barnwell,  131  6a.  791,  63  S.  B.  501  (2).  And 
the  evidence  upon  the  trial  was  sufficient  to 
support  these  allegations  of  the  petition,  and 
the  court  (K>rrectly  instructed  the  Jury 
thereon. 

Under  the  evidence  submitted  in  this  case, 
and  the  legal  inferences  arising  therefrom, 
we  think  that  the  jury  were  authorized  to 
find  that  the  hand  car  in  question  was  the 
property  of  the  def^idant  company,  that  it 
had  been  placed  in  the  public  road  near  the 
defendant  company's  railroad  tracks — at  a 
public  railroad  crossing — ^by  the  employ^ 
of  the  defendant,  and  that  the  buckets  and 
coats  had  been  placed  on  the  car  by  su(*h 
employes,  and  that  this  car,  with  the  ac- 
companying buckets  and  coats,  was  the  proz* 
imate  cause  of  the  mule^s  fright  and  the 
plaintiff's  injuries.    It  does  not  appear  from 
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the  evidence  that  the  placing  of  these  ar- 
ticles upon  the  car  by  the  employes  of  the 
defendant  company  was  an  act  so  discon- 
nected from  their  duties  as  to  relieve  the 
railroad  company  from  liability  therefor. 

Whether  the  defendant  was  guilty  of  neg- 
ligence in  placing  the  hand  car  In  the  public 
road  at  the  railroad  crossing,  so  that  the 
mule  had  to  be  driven  by  the  car  and  within 
a  few  feet  of  it,  and  whether  the  defendant 
was  negligent  in  having  buckets  and  clothes 
hanging  upon  the  car  in  such  positions  that 
the  wind  rattled  the  buckets  and  waved  the 
clothes,  and  thereby  frightened  the  mule  and 
caused  it  to  run  away  and. injure  the  plain- 
tiff, were  questions  for  the  Jury.  See,  In 
this  connection,  Locke  v.  International  & 
Great  Northern  Ry.  Co.,  25  Tex.  Civ.  App. 
145,  60  S.  W.  314,  a  case  almost  Identical 
with  the  Instant  one. 

[3-6]  It  was  also  a  question  for  the  Jury 
whether  the  negligence  of  the  defendant  was 
the  proximate,  or  a  contributing,  cause  of 
the  plalntifTs  injuries,  or  whether  the  in- 
juries resulted  solely  from  the  negligence  of 
the  driver  of  the  mule.  If  the  injuries  were 
caused  solely  by  the  negligence  or  want  of 
ordinary  care  of  the  driver,  without  any  con- 
tributing negligence  of  the  defendant,  the 
plaintiff  could  not  recover.  If  the  negligence 
of  the  def^idant  and  the  driver  concurred 
in  causing  the  Injuries,  the  plaintiff  could- 
recover,  provided  he  could  not  by  the  ex- 
ercise of  ordinary  care  have  avoided  being 
injured,  and  hla  damages  should  not  be  di- 
minished on  account  of  the  driver's  negll- 
genee,  even  if  such  negligence  amounted  to 
the  want  of  ordinary  care  on  the  driver's 
part,  as  the  n^ligence  of  the  driver  could  not 
be  Imputed  to  the  plaintiff^  a  guest  of  the 
driver.  East  Tennessee,  Virginia  &  Georgia 
By.  Go.  V.  Markens,  88  Oa.  60,  13  S.  S.  855, 
14  li.  R.  A.  281  (2).  See,  also.  Seaboard  Air 
Line  By.  v.  Barrow,  18  Ga.  Ai^.  261,  89 
S.  El  383  (5).  If,  however,  the  plaintiff  him- 
self, by  the  exercise  of  ordinary  care  on  his 
part,  could  have  avoided  being  injured*  he 
would  not  be  entitled  to  recover. 

[8]  It  was  also  for  the  Jury  to  decide 
whether  the  plaintiff  and  the  defendant  were 
both  at  fault.  If  they  were,  provided  the 
plaintiff  was  not  lacking  in  ordinary  care, 
ho  could  sBtill  Decover;  but  his  damages 
should  be  diminished  by  the  Jury  in  propor- 
tion to  the  amount  of  default  attributable  to 
him.  Civil  pode  (1910)  {  2781.  It  was  for 
the  Jury  to  determine  whether  the  plaintiff 
had  an  opportunity  to  get  out  of  the  buggy 
after  the  defendant's  negligence  became  oper- 
ative and  before  the  mule  ran  away,  and 
whether  his  failure  to  do  so  amounted  to  a 
lack  of  ordinary  care  on  his  part  for  his 
own  safety,  or  whether  it  was  a  less  degree 
of  negligence,  or  whether  it  amounted  to 
any  negligence  whatever  on  hla  part    The 


Jury  should  also  have  passed  upon  the  ques- 
tion whether  the  plaintiff  was  at  fault  In 
seizing  one  of  the  driving  lines  of  the  buggy 
and  in  dropping  two  aslnc  well  buckets  into 
the  bottom  of  the  buggy  after  the  mule  had 
started  running  away,  and  before  the  buggy 
was  overturned  and  the  plaintiff  thrown  out 
These  questions  should  have  been  submitted 
to  the  Jury. 

The  failure  of  the  court  to  submit  the  ques- 
tion as  to  the  plaintiff's  exercise  of  ordinary 
care,  even  without  any  request  therefor,  re- 
quires a  new  trial  of  the  case.  Atlanta, 
Knoxvllle  &  Northern  Ry.  Co.  v.  Gardner, 
122  Ga.  82,  49  S.  B.  818  (7);  Southern  By. 
Co.  V.  Gore,  128  Ga.  627,  58  S.  B.  180  (1); 
Southern  Cotton  Oil  Co.  v.  Caleb,  143  Ga. 
585  (1),.  586,  85  S.  B.  707.  B^fpeciaUy  is  tills 
true  since  the  question  as  to  the  plaintiff's 
exercise  of  ordinary  care,  after  the  alleged 
negligent  act  of  the  defendant  was  discover- 
ed by  him,  arose  from  the  evidence  adduced 
in  behalf  of  the  plaintiff. 

[71  The  court  also  erred  In  Instructing  the 
Jury  that,  if  they  found  for  the  plaintiff,  they 
could,  in  assessing  the  damages,  consider  the 
pain  and  suffering  or  "humiliation"  which 
he  had  sustained.  Under  the  facts  of  the 
case,  a  recovery  for  humiliatlcm  was  not  au- 
thorized. 

Judgment  reversed. 

BLOODWOBTH  and  STEPHENS.  JJ., 
concur* 


(23  Ga.  App.  70S) 

BUSSBT  V.  GRANTHAM  &  SON. 
(No.  10186.) 

(Court  of  Appeals  of  G^i^a,  Division  No.  2. 

May  7,  1919.) 

(Syllahui  by  the  Court) 

1«  Appbal  and  Erbob  ^s»618,  628(2)— Delay 
IN  Tbansmittino  Bill  of  Exceptions— Mo- 
tion TO  Dismiss— Second  Cebtificatb  bt 
Clerk. 

Where  the  derk  of  the  trial  court  transmits 
to  this  court  a  bill  of  exceptions,  and  certifies 
that,  solely  on  account  of  the  pressure  of  busi- 
ness in  his  office,  he  was  unable  to  transmit  the 
record  sooner,  and  from  the  certificate  it  does 
not  appear  that  the  plaintiff  in  error  or  his 
counsel  caused  or  contributed  to  the  delay,  or 
was  in  any  way  at  fault,  a  motion  to  dismiss 
the  bill  of  exceptions  because  of  delay  in  trans- 
mission will  be  overruled.  Fricker  v.  Americus 
Manufacturing  &  Improvement  Co.,  124  Ga. 
165,  52  S.  E.  65  (3). 

(a)  Where  the  derk  has  cefrtlfiad  the  cause  of 
the  delay  in  transmitting^  the  record,  a  second 
certificate  by  him,  contradictory  of  his  first,  is, 
in  effect,*  aliunde  evideoce,  and  will  not  be  con- 
sidered by  this  court.  Hancock  v.  Cloud,  65 
Ga.  209(2).  See,  also,  Cordray  ▼.  Savannah 
Union  Station  Ca,  134  Ga.  865,  68  &  B.  697. 
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2.  INSURA^RCB  ^5»25 -^  Action  ;  A0AIN8T  A]> 

LEOKD  AqBNT  of  UKAXITHOBIZKD  OoMPANT— 
PENAI.TT'-SnFFIOIENCnr   OV  BVXDBHC8. 

The  Terdict  lor  the  plaintiff  waB  nnaothor- 
ised  by  the  evidence^ 

(Additional  SyUahuB  by  Editorial  BHff.) 

8.   BJVIDENCE    ^=>589  —  CONTBADICTOBY    BJVI- 

DENCE  OF  Pabtt— Weight. 
Where  a  party's  testimoDy  ia  contradictory 
in  itself,  vague,  or  equivocal,  it  miust  be  con- 
strued most  strongly  against  him. 

Error  from  Superior  Oourt,  Calhoun  Coun- 
ty;  W.  Bf.  Harrell,  Judge. 

Action  y  Grantbam  &  Son  against  J.  W. 
Bussey.  Judgment  for  plaintiffs,  motion  for 
new  trial  oyermled,  and  defendant  brings  er- 
ror.   Reversed. 

C.  J.  Taylor,  of  Morgan,  for  plaintiff  in  er- 
ror. 

E.  L.  Smltlu  of  Edison,  for  defendants  in 
error. 

BROYI^S,  P.  J.  [1,  2]  This  was  an  action 
against  the  alleged  agent  of  an  "unauthor- 
ized** fire  insurance  company,  xmder  sections 
2443  and  2145  of  the  Civil  Code  of  1910. 
The  suit  was  Imsed  upon  anlnsunince  policy, 
a  copy  of  whidi  was  attached  to  fhe  petition, 
and  the  petition  alleged  that  the  petitioners 
had  "complied  with  the  terms  of  said  policy 
all  the  way  through.*'  This  allegation  was 
denied  In  the  defendant's  answer;  conse- 
quently the  burd^i  was  upon  the  plaintiff  of 
establishing  its  truth.  Among  the  printed 
conditions  upon  the  face  of  the  policy  was 
the  following: 

"This  entire  policy  •  ♦  • .  shall  be  void,  if 
*  *  *  there  be  kept,  used,  or  allowed  on  the 
abovedescribed  premises    •    ♦    ♦    fireworks," 

It  was  also  provided  in  the  policy  that — 

"This  policy  is  made  and  accepted  subj^t  to 
the  foregoing  stipulatioos  and  conditions.** 

Upon  the  trial  the  only  witness  introduce 
for  the  plaintiff  was  a  member  of  the  plain- 
tiff firm,  who,  upon  the  <xuestion  of  having 
fireworks  in  the  store  (the  building  contain- 
ing the  property  insured),  testified  as  follows: 

"There  were  no  fireworks;  no,  sir.  I  did 
not  have  fireworks.  I  did  not  have  fireworks 
there  at  the  store,  thi^t  I  know  ol  Q.  Ton 
mean  to  say  that  you  did  not  have  any  fireworks 
at  all?  A.  No,  sir;  none  that  I  know  of.  There 
were  no  fireworks  in  there  just  before  sundown 
that  afternoon,  that  I  know  ot  Q.  Did  you 
not  get  some  fireworks  on  a  wagon  that  came 
from  Edison  with  some  goods?  A.  Wdl,  the 
wagon  brought  the  goods  from  Edison.  Well, 
I  would  not  be  positive  to  say  there  were  no 
fireworks  in  there.** 

[8j  Under  the  fam|!tar  rule,  that,  In  a  case 
where  the  plaintlff*s  or  the  defendant's  teo- 
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tixnony  i^  contradietory  in  itself,  vague^  or 
equivocal,  it  must  be  construed  most  strongly 
against  him,  this  evidence  was  not  sufficient 
for  the  Jury  to  find  that  no  fireworks  were 
kept  tn  the  store.  Moreover,  the  undisputed 
evidence  of  a  witness  for  the  defense  showed 
that  on  the  Christmas  night  on  which  the  fire 
occurred,  and  prior  to  the  fire,  there  were 
some  fireworks  inside  the  store.  The  witness 
said: 

"I  don't  know  how  many;  Just  about  the 
usual  stock  for  a  country  store  through  the 
Christmas  times,  which  he  had  there  for  sale.'* 


Under  the  provisions  of  the  policy  and  the 
foregoing  evidence,  the  verdict  for  the  plain- 
tiff wus  unauthorized,  and  the  court  erred  In 
overruling  the  general  grounds  of  the  defend- 
ant's motion  for  a  new  trial.  In  view  of  this 
ruling,  it  is  unnecessary  to  consider  the  spe- 
cial grounds  of  the  motion  for  a  new  trial. 

Judgment  reversed. 

BLOODWOETH  and  STEPHENS,  JJ.,  con- 
cur. 


(88  6a.  App.  706) 
JONES  et  aL  V.  PUNSTON.    (No.  10184.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

May  7,  1019.) 

(Bytlahfut  bv  the  Court.) 

1u  Admission  bt  Failure  to  Answeb. 

Where  facts  are  charged  to  be  within  the 
knowledge  of  a  party,  or  where  from  all  the 
circumstances  such  knowledge  is  necessarily 
presumed,  and  he  fails  to  answer  altogether,  or 
makes  an  evasive  answer,  the  charge  is  to  be 
taken  as  true.    Civ.  Code  1910,  i  6637. 

2.  TaovEa  AND  <Ik>NVEasioN   ^=»31  —  Bond 
—Judgment   Against  Pbincipal— Effect 

"The  surety  on  a  bond  given  by  a  defendant 
in  an  action  of  trover  for  the  eventual  con- 
demnation money  is  bound  by  the  judgment 
against  the  defendant,  and  cannot,  after  judg- 
ment, raise  any  question  which  could  have  been 
raised  by  the  principal  before  judgment.  Wald- 
rop  V.  Wolff,  114  Ga.  610.  40  S.  B.  830 ;  Jack- 
son V.  Guilmartin,  61  Oa.  644;  Thomas  v. 
Price,  88  Ga.  633,  16  S.  E.  11;  Holmes  v. 
Langston  &  Woodson,  110  Ga.  861,  36  S.  B. 
251;  Hogan  v.  Scott,  146  Ga.  128,  90  S.  E. 
663."  Johnston  v.  Sheppard,  22  Ga.  App.  207, 
96  S.  B.  743. 

^'Plbadino   <bo860(2)— 'Motion   to    Stbikb 
PLBA--TnaB. 

"An  oral  motion  to  strike  a  plea  can  be 
made  at  any  time  before  the  verdict,  if  the  mo- 
tion is  in  the  nature  of  a  general  demurrer. 
Kelly  V.  Strouse,  116  Ga.  872,  43  S.  £.  280; 
Cooney  v.  Sweat,  133  Ga.  511,  66  S.  E.  267,  26 
L.  B.  ^  (N.  S.)  75."  Blount  v.  Badford,  16 
Ga.  App.  96,  84  S.  E.  691  (2) ;  Civil  Code  1910, 
I  6629. 
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4.   RULTNO      ON      ObAL     MOTIOIT     TO      STRIKE 

Amended  Plea. 
Appb'iDg  the   principles  stated   above,   the 
court  did  not  err  in  sustaining  the  oral  motion 
to  strike  the  plea  as  amended. 

6.  Appeal  and  Ebbob  ^=>1099(3)  —  Ceb- 
TioBARi  ^=>72  —  Law  op  Case  —  Suit  on 
Bond. 

When  this  case  was  first  before  this  court 
(22  Ga.  App.  410,  95  S.  E.  1003).  it  was  held : 
"Where  personal  property  is  recovered  in  a  bail 
trover  action,  and  no  alternative  judgment  is 
rendered,  and  thereafter  the  defendant  sues  out 
a  writ  of  certiorari,  giving  the  usual  condem- 
nation bond,  and  at  the  hearing  the  certiorari  is 
dismissed  for  want  of  legal  notice,  and  judgment 
is  rendered  against  the  plaintiff  and  his  surety 
on  the  certiorari  bond  for  the  cost  of  the  pro- 
ceeding only,  suit  on  the  bond  may  thereafter 
be  instituted  against  the  principal  and  the  sure- 
ty for  the  value  of  the  property  recovered  in 
the  original  trover  action,  to  be  ascertained  by 
proof,  where  the  property  itself  cannot  be  found 
to  answer  the  judgment  therefor,  or  has  been 
destroyed  or  has  ceased  to  exist.  See,  in  this 
connection.  Civ.  Code  1910.  §  5205."  This  rul- 
ing is  therefore  the  law  of  the  case,  and  in  a 
suit  on  the  certiorari  bond,  the  property  itself 
not  having  been  produced  to  answer  th^  judg- 
ment, it  was  a  condition  precedent  to  the  re- 
covery that  the  value  of  the  property  recovered 
in  the  original  suit  be  ascertained  by  proof. 
This  is  true,  even  though  the  pleas  were  strick- 
en. See  Civil  Code  1910.  S  5657;  Palmer  v. 
Ingram.  2  Ga.  App.  200,  58  S.  E.  362  (2); 
Lamb  v.  McElwaney,  148  Ga.  490,  85  S.  E.  705 
(3).  and  cases  cited. 

No  proof  of  the  value  of  the  property  having 
been  submitted,  the  judgment  must  be  reversed. 

Error  from  City  Court  of  Hinesvllle;  W. 
C.  Hodges,  Judge. 

Action  between  Maury  Jones  and  others 
and  Florence  Funston.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.    Reversed. 

N.  J.  Norman,  of  Savannah,  for  plaintiffs 
in  error. 

BLOODWORTH,  J.    Reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J., 
concur. 


(23  Ga.  App.  605) 

SOCLAli  CIRCLE    COTTON   MILL   CO.    v. 
RANSOM.    (No.  0917.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  10,  1919.    Rehearing  Denied 

May  13,  1919.) 

(ByUahui  hy  the  Court) 

1.  Nbw  Tbiax  <&=3>99,  106— Newlt  Dxsooveb- 
ED  Evidence— IicPEACHiNG  E)videncb. 

Applications  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  are  not  favored 
by  the  courts  (Burge  v.  State,  133  Ga.  431,  06 


S.  E.  243),  and  a  new  trial  will  not  be  granted 
on  such  a  ground,  where  it  appears  that  the 
alleged  newly  discovered  evidence  tends  merely 
to  impeach  a  witness  for  the  plaintiff.  (Civil 
Code  1910,  S  6066;  Bragg  v.  State,  15  Ga.  App. 
368.  83  S.  E.  274;  Williams  v.  State,  138  Ga. 
825^  76  S.  E.  347 ;  Wimms  v.  State,  135  Ga. 
659,  70  S.  E.  254;  Bowers  v.  State,  135  Ga. 
310,  69  S.  E.  536,  and  numerous  other  cases). 
The  trial  judge  did  not  abuse  his  discretion  in 
refusing  to  grant  the  motion  for  a  new  trial  on 
account  of  the  alleged  newly  discovered  evi- 
dence. 


2.  Appeal  and  Ebeob  ^s>1064(l)— Tbial 
256(1)— Instbuctions—Habmijess  Ebbob. 

Complaint  is  made  that  the  court  erred  in 
charging  the  jury  as  follows:  "It  is  the  duty  of 
the  defendant  to  comply  with  this  law,  and  to 
see  that  it  is  not  violated  by  itself  or  its  agents 
or  servants,  and  the  defendant,  through  its 
agents  and  servants,  must  exercise  ordinary  care 
in  carrying  the  law  into  effect;  but  if  you  be- 
lieve, from  the  evidence,  that  the  defendant  ex- 
ercised ordinary  care  in  its  efforts,  if  it  made 
any,  to  enforce  the  law,  and,  notwithstanding 
the  exercise  of  ordinary  care  on  its  part,  the 
plaintiff  was  in  the  mill  and  at  the  time  of  the 
alleged  transaction  was  there  without  its  knowl- 
edge or  consent,  or  the  knowledge  or  consent  of 
its  authorized  agent  $  [italics  ours],  then  the  de>- 
fcndant  would  not  be  liable."  Error  is  assigned 
on  the  ground  that  the  use  of  the  words  ^'its 
agents  or  servants"  is  too  broad,  and  extended 
defendant's  liability  to  acts  of  all  persons  en- 
gaged in  and  about  its  place  of  business,  and 
because  no  explanation  was  made  of  the  phrase 
"authorized  agents."  Even  if  the  use  by  the 
court  of  the  words  "its  agents  or  servants"  was 
too  broad,  the  excerpt  complained  of  shows 
that  the  court  in  the  same  connection  so  quali- 
fied and  limited  the  defendant's  liability  to  the 
acts  of  its  ''authorized  agents"  as  to  render  the 
error  (if  error  at  all)  harmless.  If  the  defend- 
ant desired  any  fuller  charge  on  this  subject,  it 
should  have  made  written  request  therefor. 

3.  Appeal  and   ERbob  ^s>216(l)— Omission 
TO  Charge— Review. 

It  is  complained  that  the  court  erred  in 
failing  to  charge  the  jury  upon  the  question  of 
diminution  of  damages.  This  exception  is  with- 
out merit;  there  being  no  plea  setting  up  con- 
tributory negligence,  and  no  timely  written  re- 
quest so  to  charge.  Southern  Railway  Co.  ▼. 
Weatherby,  20  Ga.  App.  399,  93  S.  E.  31  (2), 
and  numerous  cases  there  dted. 

4.  Damages  ^=:>216(10)—Inbtbuction»— Men- 
tal SUFFEBING. 

Error  is  assigned  on  the  following  instruc- 
tion to  the  jury:  "As  a  part  of  mental  sufferini^ 
you  may  also  consider  deformity,  as  the  plain- 
tiff would  be  entitled  to  recover  damages  for 
the  consciousness  which  he  will  carry  through 
life  of  being  a  deformed  person" — ^the  objection 
to  this  instruction  being  that  "the  pleadings  did 
not  authorize  the  charge  as  stated,  and  [it]  was 
error  and  harmful  to  movant."  The  petition 
alleged  that  the  plaintiff  "is  permanently  in- 
jured, in  that  all  of  the  fingers  of  his  left  hand 
have  been  severed,  and  he  will  be  a  cripple  for 
life;   that  the  suffering  from  his  crippled,  man- 
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gled,  and  lacerated  band  has  been  tbe  most  ex- 
cruciating; that  he  has  suffered  intensely,  and* 
that  he  will  continue  to  suffer  for  and  dur- 
ing his  Ule;  that  he  is  rendered  a  cripple  for 
life,  and  must  go  through  life  with  only  one 
hand,  all  on  account  of  the  negligence  and  un- 
lawful conduct  of  said  defendant  company." 
There  being  evidence  to  support  these  allega- 
tions, the  charge  complained  of  was  authorized. 
"AUejratioD  as  to  pain  authorizes  proof  of  men- 
tal suffering,  and  (where  the  evidence  authorizes) 
a  submission  of  this  element  of  damage  to  the 
jury.  Nashville  Railway  Co.  v.  Miller,  120  Ga. 
453  (6),  459,  47  8.  B.  959,  6T  L.  R.  A.  87  [1 
Ann.  Cas.  210]."  Wrightsville  &  Tennille  R. 
Co.  V.  Tompkins,  9  Ga.  App.  154  (2),  160,  161, 
70  S.  E.  955,  958.  And  see  Central  R.  Co.  ▼. 
Lanier,  83  Ga.  587,  588,  10  S.  E.  279. 

5.  Appeal  and  Ebbob  ^=s>302(1)— Motion  fob 
New  Tbial— Requisites. 

It  is  complained  that  the  court  erred  in  ad- 
mitting, over  the  objection  of  defendant's  coun- 
sel, the  following  testimony:  "I  saw  the  little 
boy  in  the  mill."  Under  repeated  rulings  of  the 
Supreme  Court  and  of  this  court,  a  special 
ground  of  a  motion  for  a  new  trial  must  be 
complete  in  itself.  If  it  is  so  incomplete  as  to 
require  a  reference  to  the  brief  of  evidence  to 
render  it  intelligible,  it  will  not  be  considered 
by  the  reviewing  court. 

6i.   SUTFICIENGT   OF   EVIDBNOB. 

There  was  evidence  to  support  the  verdict, 
and  the  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  trial 

Error  from  Superior  Court,  Walton  Coun^ 
ty;    A.  J.  Cobb,  Judge. 

Action  by  Clifford  Ransom,  by  next  friend, 
against  the  Social  Circle  Cotton  Mill  Com- 
pany. Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  brings 
error.    Affirmed. 

Orrin  Robierts,  d  Mcmroe^  for  plaintiff 
in  error. 

Sloan  ft  Sloan  and  B.  P.  Gaillard,  all  of 
Gainesville,  and  A.  C  Stone,  of  Monroe  for 
defendant  in  error. 

WADB;,  C.  J.     Judgment  affirmed. 

JEINKINS  and  LUKE,  JJ^  oanciir« 


OS  Ga.  App.  654) 

WILSON    T.    CITIZENS'    ft    SOUTHERN 
BANK.     (No.  10282.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April   Id,   1919.     Rehearing   Denied  May 

18,  1919.) 

(SyUalm9  ly  iU  Oauri.) 

1.  Banks  and  Banking  ^=:>S01(2,  3)— Db- 
posrrs  IN  Sayings  Depabtmen^t— Rxjub— 
Payment  on  Presentation  of  Pass  Book. 

The  rule  of  a  bank  in  accepting  deposils 
in  its  savings  department,  which  provides  that 
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every  effort  will  be  made  to  protect  deposi- 
tors against  fraud,  but  payment  made  to  a 
person  presenting  tbe  pass  book  shall  be  good 
and  valid  on  account  of  the  owner  unless  the 
passbook  has  been  lost  and  notice  in  writing 
given  to  this  bank  before  such  payment  is 
made/*  is  reasonable  and  binding  on  depositors. 
See  Langdale  v.  Citizens*  Bank  of  Savannah, 
121  Ga.  105,  48  S.  E.  708  (1-2).  69  L.  R.  A. 
341,  104  Am.  St  Rep.  94,  2  Ann.  Cas.  257. 
The  bank  will  be  protected  in  paying  money  to 
the  person  presenting  the  passbook,  when  it  Is 
done  in  the  exercise  of  reasonable  care  and  dil- 
igence  and  in  good  faith;  especially  so  where 
the  depositor  has  subscribed  to  the  rule. 

(a)  That  the  depositor  is  not  able  to  write 
his  or  her  name,  but  signs  it  by  mark,  is  no 
defense  to  the  enforcement  of  reasonable  rules 
for  protection  of  the  bank  in  its  payment  in 
good  faith  of  the  deposits  credited  upon  the 
passbook  in  accordance  with  such   rules. 

2.  CsBTioBABi    ^s»69— Question    of   Law~ 
FiiYAL  Judgment. 

The  undisputed  evidence  in  this  case  makes 
a  question  of  law  to  be  passed  upon.  It  was 
therefore  not  error  for  the  court,  in  sustaining 
the  certiorari,  tcr  render  final  judgment.  See 
Pittman  v.  Alexander,  19  Ga.  App.  476,  91  S. 
E.  910,  and  cases  there  cited. 

Brror  from  Superior  Court,  Bibb  County; 
Bi,  A.  Mathews,  Judge. 

r 

Action  by  M.  E.  Wilson  against  the  Citi- 
zens* &  Southern  Bank.  Judgm^it  for  plain- 
tiff, certiorari  sustained,  and  final  judgment 
rendered  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Feagin  ft  Hancock,  of  Macon,  for  plaintiff 
in  error. 

Hardeman,  Jones,  Pam  ft  Johnstpu,  of 
Macon,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS,  J.,  concur* 


(28  Qa.  App.  71S) 
TRAVIS  T.  SAMS.    (No.  10300.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  7,  1919.) 

(Syttahua  hy  the  Court,) 

1.  Bills  and  Notes  ^s>260— Action  by  In- 
dorses Against  Makes— Demurrer. 

A  surety  who  haa  paid  the  debt  of  his  prin- 
cipffl  is  subrogated  both  at  law  and  in  equity 
to  all  the  rights  of  the  creditor.  Civil  Code 
1910,  {  3567.  In  the  instant  case  S.  Sams  saed 
J.  O.  Travia  on  a  promissory  note  signed  by 
both  parties.  On  the  back  of  the  note  was  the 
following  indorsement:  "Feb.  28,  1912,  paid  by 
S.  Sams,  Brooks,  Ga."  By  an  amendment  to 
the  petition  it  was  alleged  that  Sams  signed 
the  note  merely  as  an  accommodation  indorser 
for  Travis,  and  that  he  (Sams)  received  none  of 


For  othir  eases  see  same  topic  an4  KBT-NUMBBB  in  all  K«y-Numb«r6d  Digests  and  Ind 


240 


99  SOUTHEASTERN  R£;PORTER 


(N.a 


the  money  loaned  on  the  note,  and  that  when 
the  note  matured  the  maker,  Travis,  did  not 
pay  it,  and  that  he  (Sams)  paid  it  on  Fehraary 
28,  1912.  Under  this  amendment  the  conrt  did 
not  err  in  OTermling  the  demurrer,  which  set 
up  that  the  petition  showed  on  its  face  that  the 
note  had  been  paid  by  one  of  the  joint  obligors 
and  that  the  plaintifP  accordingly  had  no  right 
of  action  to  sue  on  the  note.  This  ruling  is 
not  in  conflict  with  the  holding  in  Cason  v. 
Heath,  86  Ga.  438,  12  S.  E.  678,  cited  by  coun- 
sel for  the  plaintiff  in  error,  for  there  the  note 
was  paid  by  the  maker,  and  not  by  a  surety  or 
accommodation  indorser. 

2.  Bankbuptot  «=>425— Obbtiobari  «=>69— 
Operation  of  Dischasoe  —  Glazk  Not 
ScHEDUuiD— Final  Jtidoicent. 
The  discharge  of  a  bankrupt  is  not  opera- 
tive against  a  creditor,  who  had  no  notice  or 
actual  knowledge  of  the  proceedings  in  bank- 
ruptcy, and  whose  claim  was  not  duly  schedul- 
ed; but  mere  want  of  such  notice  or  knowl- 
edge will  not  prevent  the  discharge  from  be-, 
coming  operative  if  the  debt  was  duly  schedul- 
ed. Beck  &  Oregg  Hardware  Co.  v.  Crum,  127 
Ga.  94,  66  S.  E.  242;  MarshaU  t.  English- 
American  Loan  &  Trust  Co.;  127  Ga.  376,  66 
S.  E.  449.  In  the  instant  case  the  evidence 
showed  that  the  plaintiff  did  not  have  notice  or 
actual  knowledge  of  the  proceedings  in  bank- 
ruptcy, but  it  was  silent  as  to  whether  his 
claim  was  duly  scheduled  therein*  The  trial 
court,  therefore,  erred  in  rendering  a  judgment 
in  ftivor  of  the  plaintiff;  and  the  judge  of  the 
superior  court,  upon  the  hearing  of  the  certiora- 
ri, properly  granted  a  new  trial,  and,  as  a  ques- 
tion of  fact, was  invplved,  did  not  err  In  failing 
to  render  a  final  judgment  for  the  defendant, 

Error  from  Superior  Court,  Falton  Cotinty ; 
J.  T.  Pendleton,  Judge. 

Action  by  S.  Sams  against  J.  G.  Travis. 
Judgment  for  plaintiff,  new  trial  granted  on 
certiorari,  omitting  to  render,  final  judgment, 
for  defendant,  and  he  brings  error!    Af&rmed.. 

B.  R.  Jackson,  of  Atlanta,  for  plaintiff  in 

error. 

R.  Low  Reynolds  and  Dorsey,  Shelton  & 
Dorsey,  all  of  Atlanta,  for  defendant  in, 
error, 

BROYLES,  P.  J.    JTudgment  affirmed. 

BLOODWORTH  and  STE2PHBNS,  JJ., 
concur. 


(177  N.  C.  412) 

RBTNOIiDS  T.   MiOTD  COTTON  MTLLS. 

(No.  476.) 

(Supreme  Court  of  North  Carolina.     May  14, 

1&19.) 

1.   EXSCfUTOBS    AND    ADiaNXSTaATOBS   ^:pIO— 
JUBISDICTION   TO  GRANT  ADMINISTBATION— 

"Domicile." 
Under  Revisal  1905,  i  16,. giving  clerk  of 
superior  court  jurisdiction  vitfaju  bis  county 


to  grant  letters  of  administration  wbere  dece- 
dent at  his  death  was  domiciled  in  the  county, 
clerk  had  no  jurisdiction  to  grant  letters  on  the 
estate  of  decedent  killed  while  journeying  from 
his  former  home  in  another  county  to  a  new 
home  in  the  clerk's  county,  since  "domicile'' 
means  residence  at  a  particular  place  with  the 
intention  permanently  to  remain,  so  that  actual 
residence  must  concur  with  intent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Domi- 
cUe.] 

2.  EXECUTOBS    AND    AdMINXSTBATOBS    ^=s>10— 

JuBiSDionoN  TO  Gbant  LiEnsBs— Assets  in 

County— Statute, 
Under  Revisal  1906,  {  16,  subsec.  8,  it  is 
only  in  the  absence  of  a  domicile  in  North  Caro- 
line that  assets  in  a  county  will  confer  jurisdic- 
tion on  the  superior  court  to  grant  letters  of 
administration. 

3.  EZEOUTOSS  AND   ADUINI6TBATOB8   ^s>29<3) 

—Grant  or  Uettebb— Showing  of  Jubisdio- 

TiON— DiBCCT  Attack. 
Where.  petiti(m  to  the  clerk  of  the  superior 
court  of  a  county  for  letters  of  administration 
recited  that  decedent  was  "late"  of  the  county, 
it  showed  the  proper  domicUe  to  sustain  the 
application,  and  their  grant  could  be  attacked 
properly  only  by  a  direct  proceeding. 

4.  Judgment  <$s»382,  486(1)— Void  Judohxnt 

— DlBBCT  OB  C0Ll44ffEBAL  ATTACK. 

Any  party  interested  or  affected  by  a  void 
judgment  may  attack  it  collaterally,  in  a  prop- 
er case,  or  by  a  direct  proceeding  have  it 
striken. 

5.  EzECUTOBS  AND  Administbatobs  ^=>32(2> 
-*moHT  TO  Move  tdb  Vax^ao^om  or  Ap- 
pointment—Xntebest^ 

A  company  sued  by  an  administrator  for 
the  death  of  his  intestate  was  su^ciently  "in- 
terested" in  the  validity  of  the  appointment  of 
the  administrator  to  entitle  such  company  to 
move  in  ^e  administrator^  action  to  vacate  his 
appointment. 

'6.  ijMTrATjoN  or  AcrmoNs  ^=»125— Pebmit- 

TINO   ADMTI^IfliTRATOB  TO    BECOME    A    PaBTT 

Atteb  Ezfibation  or  Limitation  Pbbiod. 
Where  a  death  occurred,  and  an  adminis- 
trator was  appointed  in  the  wrong  county,  where 
the  derk  of  the  superior  court  had  no  jurisdic- 
tion tQ  appoint^  laod  sued,  the  trial  court  erred 
in  allowing  the  administrator  to  be  admitted 
as  a  party  under  his  subsequent  appointment 
in  the  proper  county  after  the  time  for  com- 
mencing the  action  had  expired. 

Appeal  from  Superior  Omrt,  I/incoln  Coun- 
ty ;  Webb,  Ju|lge. 

Action  by  J.  A.  Reynolds,  admlidstrator  of 
James  Sdsm,  deceased,  against  the  Lloyd 
Ck>tton  Mills,  wherein  defendant  petitioned 
to  vacate  pjLaintlff' s  letten  of  administration, 
whicU  was  done  py  the  clerk  of  the  superior 
court;  whereupon  Reynolds  ai^^ealed,  aiid 
the  judge  of  the  coijirt  reversed  the  clerk's 
dedsipn,  and  ordered  the  lett»»  to  be  re- 
stqred,  io  which  ojrder  defendant  excei^ted, 
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va  It  did  to  an  order  tliat  Reynolds  aa  ad-  f  relying  upon  both  exceptions,  It  appealed  to 


ministrator,  und^r  grant  of  letters  from 
another  county,  be  made  a  party  to  the  ac- 
tion, and  defendant  appeals.    Error. 

The  facts,  as  agreed  upon,  are  that  James 
Sdsm  was,  prior  to  June  3,  1^17,  domiciled 
in  the  county  of  Gaston,  and  on  that  d&te 
he,  with  his  family,  was  riding  in  an  automo- 
bile from  said  county  to  the  county  of  Lin- 
cohi,  in  whl(^  latter  place  he  intended  to 
make  his  home,  haTing  preTiously  contracted 


this  court 

Mangum  &  Woltz,  of  Oastonia.  for  aopel- 
lant 


WALKE3R,  J.  (after  stating  the  facts  as 

above).    We  are  of  the  opinion  that  the  Judge 

erred  in  reversing  the  order  of  the  clerk  and 

holdizi^  the  letters  of  administration  which 

had  been  issued  by  him  to  be  valid.    The  stat- 

,   ^     ^^    , ,     ^  ^  ^      **•«-     TT    w  ^  1  u^®  provides,  under  the  title  "Jurisdiction  of 
to  work  for  the  Lloyd  Cotton  MiUs.    He  had  ^  Superior  Court,"  that  he  shall  have 

sent  his    household   and  kitchen  ftirnlture'  ^  * 


forward  before  he  started  on  his  Journey, 
and  it  had  arrived  in  lincoln  county.  While 
he  was  proceeding  from  his  home  in  Gaston 
county  to  the  county  of  Licoln  the  automobile 
In  which  he  was  riding  was  overturned  be- 
fore he  reached  the  line  dividing  the  two 
coimtles,  and  he  was  killed  in  Gaston  county. 
The  case  does  not  show  that  he  had  selected 
a  house  or  place  of  abode  in  Lincoln  county, 
where  he  Intended  to  live,  but  only  that  he 
left  his  domicile  in  Gaston  county  with  the 
intention  of  residing  thereafter  in  Lincoln 
county. 

On  application  of  J.  R.  Reynolds  to  tiie 
clerk  of  the  superior  court  administration 
upon  the  estate  of  James  Seism  was  granted 
to  him,  and  letters  accordingly  issued,  and 
he  thereupon  commenced  an  action  in  the 
superior  court  of  lincoln  county  to  recover 
damages  of  the  Lloyd  Cotton  Mills  for  alleged 


jurisdiction,  "within  his  county,  to  take  proof 
of.  wills  and  to  grant  letters  testamentary, 
letters  of  administration  with  the  will  an- 
nexed, and  letters  of  administration  in 
cases  of  intestacy,  in  the  following  cases: 
Where  the  decedent  at,  or  Immediately  pre- 
vious to,  his  death  was  domiciled  in  the  coun- 
ty of  such  derk,  in  whatever  place  such  death 
may  have  happened."  Revisal  of  1905,  1 16. 
There  are  other  subjects  of' his  jurisdiction 
enumerated,  but  the  provision  stated  by  us 
is  the  only  one  pertinent  to  this  case. 

[1]  It  will  be  seen,  therefore,  that  the  clerk 
of  Lincoln  superior  court  had  no  Jurisdiction 
or  authority  to  grant  the  letters  of  adminis- 
tration, unless  James  Seism  was  domiciled 
in  Lincoln  county  at  the  time  of  his  death. 
The  word  ^'domicile*'  has  been  variously  de- 
fined, but  its  meaning  may  be  accurately  ex- 
pressed as  the  residence  of  a  person  at  a 
particular  place,  with  the  intention  to  remain 


negligence  <>«  l^„f«^^«f\^   upsetting  the   there  permanently,  or  for  an  Indefinite  length 


automobile  and  Idlling  his  intestate. 
The  Lloyd  Cotton  Mills  moved  before  the 


of  time,  or  until  some  unexpected  event  shall 
occur  to  induce  him  to  leave  the  same.    Phil- 


clerk  to  set  aside  the  letters  of  admlnistra- 1  ,jjj^^^^  DomicUe,  13 ;  Mitchell  v.  United 
tion,  or  withdraw  them,  upon  the  ground  that  states,  21  Wall.  353,  22  L.  Ed.  584,  586 ; 
they  were  improvidentiy  issued,   the  court  j  Morrill  v.  Morrissett,  76  Ala.  433,  437 ;  Llttle- 


h.n  ving  no  Jurisdiction  of  the. matter,  as  James 
Sdsm,  at  the  time  of  his  death,  was  domiciled 
in  Gaston  county,  and  not  in  I4ncoln  county, 
and  that  under  our  statute  the  clerk  of  the 

* 

superior  court  of  Gaston  county  had  sole  and 
exclusive  Jurisdiction  thereof.  On  hearing 
the  motion  the  derk  held,  upon  tibe  facts 


field  V.  Brooks,  50  Me.  475,  477;  Stout  v. 
Leonard,  37  N.  J.  Law,  492,  495 ;  Matter  of 
Steer,  3  H.  &  N.  5^4 ;  Black's  JU  Diet.  "Dom- 
icile." In  its  ordinary  acceptation,  a  per- 
son's domidle  is  the  place  where  he  lives  or 
has  his  home.  It  is  distinguished  from  "resi- 
dence" or  "Inhabitancy,"  the  three  terms  not 


above  stated,  that  he  had  no  jurisdiction  to  I  behig  exactly  convertible.  Home  v.  Home, 
issue  the  letters,  and  ordered  the  same  to  be  ^  31  N.  C.  104.  Domicile  is  of  three  sorts — 
revoked ;  whereupon  the  said  J.  R.  Reynolds ;  domicile  by  birth  or  of  origin,  by  choice,  and 
appealed,  and  the  Judge  of  the  superior  court   by  operation  of  law.    The  first  is  the  common 


reversed  the  dedsion  of  the  derk,  and  order- 
ed the  letters  to  be  restored.  The  petitioner, 
Lloyd  Cotton  Mills,  duly  excepted  to  this  or- 
der of  the  Judge. 

More  than  one.  year  after  the  death  of 
James  Sdsm  the  said  J.  R.  Reynolds  allied 


case  of  the  place  of  birth,  domidlium  orig- 
Inls ;  the  second  is  that  which  is  voluntarily 
acguired  by  a  party,  proprio  motu;  the  last 
is  consequential,  as  that  of  the  wife  arising 
from  marriage.  Story,  Confilct  of  Laws,  | 
46;    Black's  Dictionary.     It  is  universally 


to  the  derk  of  the  superior  court  of  Gaston  [  held,  and  clearly  so  by  this  court,  that  in 
county  for  letters  of  administration  upon  the  ^  order  to  constitute  a  domicile  by  choice  two 


estate  of  James  Sdsm,  and  they  were  granted 
to  him,  and  the  Judge  of  the  superior  court 
of  Lincoln  county  on  appllcatioin  of  J.  R. 
Reynolds,  as  administrator  under  the  letters 
issued  by  the  clerk  of  Gaston  superior  court, 
ordered  him  to  be  made  a  party  to  the  action 
against  the  Lloyd  Cotton  Mills,  to  which  the 
def aidant,  Lloyd  Cojtto^  MU)s,  ^XG^ted,>iid, 

99  SJEI-16 


essential  things  must  concur,  which  are  "resi- 
dence" and  "intent"  to  remain  at  the  place 
for  an  Indefinite  period.  Home  v.  Home, 
supra;  Plummer  v  Brandon,  40  N.  C.  190; 
14,  <^»  p»  838,  and  iH>te  22,  where  masiy  cases 
are  collected  from  nearly  every  sljate  of  the 
Union  and  from  England  and  Canada. 
In  tb^.Horqe  Case  it  was  held  thyat  two 
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facts  must  concur  to  establish  a  domicile: 
First,  residence ;  and,  secondly,  the  Intention 
to  make  it  a  home  (page  99  of  31  N.  C.  Anno. 
Ed.).  We  will  refer  to  this  case  again,  more 
at  large,  as  it  is  decisive  of  this  one. 

The  court,  by  Chief  Justice  Nash,  said  in 
Plummer  v.  Brandon,  supra: 

'The  acquisition  of  a  new  domicile  does  not 
depend  simply  upon  the  residence  of  the  par- 
ty; tbe  fact  of  residence  must  be  accompanied 
by  an  intention  of  permanently  residing  in  the 
new  domicile,  and  of  abandoning  the  former ;  in 
other  words,  the  change  of  domicile  must  be 
made  manifest,  animo  et  facto,  by  the  fact  of 
residence  and  the  intention  to  abandon.  De 
Bonneval  v.  De  Bonneval,  6  Eng.  £q.  502,  1 
Curt.  856;  Craigie  v.  Lcwin,  7  Eng.  Eq.  460, 
3  Curt.  435.  Sir  Herbert  Jerman  Treat  in  the 
latter  case  says  the  result  of  all  the  cases  is 
that  there  must  be  the  animus  et  factum,  and 
that  the  principle  is  that  a  domicile,  once  ac- 
quired, remains  until  another  is  acquired  or  the 
first  abandoned,  and  that  the  length  of  resi- 
dence is  not  important,  provided  the  animus  be 
there.  If  a  person  goes  from  one  country  to 
another  with  the  intention  of  remaining  that 
is  sufficient,  and  whatever  time  he  may  have 
lived  there  is  not  enough,  unless  there  be  an 
intention  of  remaining.  ♦  ♦  ♦  The  presump- 
tion of  law  being  that  the  domicile  of  origin  sub- 
sists until  a  change  of  domicile  is  proved,  the 
onus  of  proving  the  change  is  on  the  party  al- 
leging it,  and  the  onus  is  not  discharged  by 
merely  proving  residence  in  another  plaoe, 
which  is  not  inconsistent  with  an  intention  to 
return  to  the  original  domicile." 

It  therefore  is  settled  that,  before  there 
can  be  a  change  of  domicile,  there  must  be 
not  only  an  intent  to  acquire  another  home, 
but  that  Intention  must  be  fully  executed  by 
actual  residence  in  the  new  place  with  the 
purpose  of  remaining  there  and  not  returning 
to  the  former  domicile.  The  party  must  have 
gone  to  the  new  home,  or,  in  other  words,  he 
must  have  reached  the  place  in  his  Journey  i 
thither,  with  present  settled  intention  of  re-j 
maining  In  the  chosen  locality  for  an  indefl-l 
nite  length  of  time.  If  he  fails  to  reach  his 
destination,  or  the  requisite  intent  is  lacking, 
there  is  no  new  domicile  and  the  domicile  of 
origin  is  not  displaced.  The  length  of  resi- 
dence, or  the  particular  kind  of  place  selected, 
is  not  material,  but  it  is  absolutely  essential 
that  he  should  be  at  the  chosen  place  for  his 
new  domicile  before  any  change  is  effected. 
14  Oyc.  840.  It  is  said  in  Ruling  Case  Law, 
vol.  9,  p.  542,  §  6: 


ttr 


*To  effect  a  change  of  residence  or  domicile, 
there  must  be  an  actual  abandonment  of  the 
first  domicile,  coupled  with  an  intention  not  to 
return  to  it,  and  there  must  be  a  new  domicile 
acquired  by  actual  residence  in  another  place  or 
jurisdiction,  with  the  intention  of  making  the 
last  acquired  residence  a  home.' 


ir 


Residence,  combined  with  the  intention  to 
remain,  is  required  to  constitute  domicile. 
Id.  p.  543,  I  6 ;  King  v.  King,  74  N.  J.  Bq.  824, 
n  4tl.  687, 135  Am.  St  Rep.  731.    And  again. 


in  the  same  volume,  at  page  553,  |  18,  it  Is 
said: 

**The  well-established  rule  is  that  a  domicile 
is  not  lost  until  a  new  one  is  acquired.  This 
follows  from  the  proposition  that  every  one  must 
at  all  times  have  a  domicile  somewhere.  A  per- 
son sui  juris  may  change  his  domicile  as  often 
as  he  pleases.  To  effect  such  a  change,  nat- 
uralization in  the  country  he  adopts  as  his  dom- 
icile is  not  essential.  But  there  must  be  a 
voluntary  change  of  residence;  the  residence 
at  the  place  chosen  for  the  domicile  must  be 
actual;  and  to  the  fact  of  residence  there 
must  be  added  the  animus  manendi." 

The  court  In  Mitchell  v.  United  Statps. 
21  Wall.  (88  U.  S.)  353,  22  L.  Ed.  p.  588^ 
said: 

"A  domicile  once  acquired  is  presumed  to 
continue  until  it  is  shown  to  have  been  changed. 
Somerville  v.  Somerville,  5  Ves.  787 ;  Harvard 
Coll.  V.  Gore,  5  Pick.  [Mass-l  370;  Whart 
Confl.  Law,  f  55.  Where  a  change  of  domicile 
is  alleged  the  burden  of  proving  it  rests  ui)on 
the  person  making  the  allegation.  Crookenden 
V.  Fuller,  1  Swab.  <k  Tr.  441;  Hodgson  v.  De 
Beauchesne,  12  Moore,  P.  C,  288,  1858.  To 
constitute  the  new  domicile  two  things  are  in- 
dispensable: B^rst,  residence  in  the  new  local- 
ity ;  and,  second,  the  intention  to  remain  there. 
The  change  cannot  be  made  except  facto  et 
animo.  Both  are  alike  necessary.  Either  with- 
out the  other  is  insufficient  Mere  absence  from 
a  fixed  home,  however  long  continued,  cannot 
work  the  change.  There  must  be  the  animus  to 
change  the  prior  domicile  for  another.  Until 
the  new  one  is  acquired,  the  old  one  remains. 
Whart.  Confl.  Ln  §  55,  and  the  authorities  there 
cited.  These  principles  are  axiomatic  in  the 
law  upon  the  subject" 

And  so  it  has  been  held  that  where  a  man 
starts  on  an  extended  journey,  intending 
never  to  return  to  the  domicile  he  is  leaving 
and  to  establish  a  new  domicile  elsewhere,  he 
does  not  lose  the  one  left  until,  the  new  one 
has  actually  been  established,  and  while  in 
transit  he  retains  the  former  domicile.  Bar- 
hydt  V.  Cross,  156  Iowa,  271,  13«  N.  W.  525, 
40  li.  R.  A.  (N.  S.)  986,  and  note,  Ann.  Cas. 
1915C,  792;  Borland  t.  Boston,  132  Mass. 
89,  421  Am.  Rep.  424.  In  the  Borland*  Case 
it  appeared  that  one  domiciled  in  Boston. 
Mass.,  went  to  Europe  in  1876  with  his  fam- 
ily, for  an  indefinite  terra  of  absence,  and 
remained  abroad  until  1879.  On  leaving  he 
had  determined  never  to  return  to  reside  in 
Boston,  and  before  May  1,  1877,  he  had  de- 
cided to  take  up  his  residence  on  his  return  in 
Waterford,  Conn.,  and  on  his  return  he  went 
there  to  reside.  It  was  held  that  his  "domi- 
cile" was  in  Boston  on  the  1st  of  May,  1877. 
And  in  the  Barhydt  Case  it  was  held  that  one 
does  not  lose  his  domicile  by  starting  on  an 
extended  journey  with  the  intention  of  es- 
tablishing the  domicile  elsewhere  until  be  has 
actually  established  such  domicile.  To  the 
same  effect  is  Plummer  y.  Brandon,  supra. 

It  was  held  in  Fulton  v.  Roberts,  113  N.  C. 
426,  18  S.  S.  510,  that  one,  before  he  C9m 
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acquire  a   domicile  at  a   particular   place,  ^  as  his  home,  or  to  remaiii  tbere  indefinitely. 


must  have  actually  resided  there  with  the  in- 
tention of  making  it  his  home.  In  the  case  of 
Grimestad  v.  Lofgren,  105  Minn.  286,  117  N. 
W.  515,  17  L.  R.  A.  (N.  S.)  990,  127  Am.  St. 


But  a  case  of  great  weight,  because  the  deci- 
sion emanated  from  a  court  of  the  highest 
authority,  and  the  opinion  was  delivered  by 
a  most  eminent  Jurist,  is  Otis  v.  Boston,  12 


Rep.  566,  the  facts  show  that  Grimestad  was  |  Gush.  (Mass.)  44.    It  is  said  by  Chief  Justice 
on  his  way  with  himself  and  family  and  I  Shaw: 
household  stuff  to  the  state  of  North  Dakota 


for  the  purpose  of  taking  up  a  permanent 
residence  there,  being  at  the  time  in  the  state 
of  Minnesota,  but  before  reaching  the  North 
Dakota  line  his  personal  property  was  levied 
upon.  The  question  there  was  one  of  domi- 
cile under  the  exemption  laws  of  the  state 
of  Minnesota,  and  the  Supreme  Court  of 
Minnesota  approved  the  following  charge  of 
the  court,  as  will  appear  on  page  289  of  105 
Minn.,  on  page  516  of  117  N.  W.,  on  page  569 
of  127  Am.  St  Rep.: 

"He  bad  all  the  rights  of  a  citizen  of  Minne- 
sota, not  having  departed  from  the  state.  His 
family  were  here,  and  had  been  here,  and,  un- 
til a  party  brings  his  family  out  of  the  state, 
as  long  as  they  are  here,  although  he  may  start 
for  that  purpose,  he  is  protected  by  the  exemp- 
tion laws  of  the  state.  Had  they  moved  across 
the  river,  and  he  had  come  back  here  with  his 
team,  it  would  be  another  thing.  He  was  either 
a  resident  here,  or,  according  to  the  testimony, 
a  resident  of  North  Dakota.  A  man's  residence 
does  not  cease  in  this  state  so  long  as  it  is  his 
abiding  place,  and  there  is  no  evidence  here 
that  a  change  had  taken  place  which  would  rob 
him  of  his  right  as  a  citizen  of  Minnesota. 
On  that  point  I  instruct  you  aa  a  matter  of 
law," 

In  SomerviUe  v.  SomerviUe,  5  Vesey,  Jr,, 
750,  the  Master  of  the  Rolls  said: 

*The  original  domicile,  or,  as  It  is  called, 
the  forum  originis,  or  the  domicile  of  origin,  is 
to  prevail  until  the  party  has  not  only  acquired 
another,  but  has  manifested  and  carried  into 
execution  an  intention  of  abandoning  his  former 
domicile  and  taking  another  as  his  sole  domi- 
dle." 

It  was  held  in  Lamar  v.  Mahony,  Dud. 
(Ga.)  92,  that  If  a  person  intending  to  change 
his  domicile  has  not  fully  effectuated  his 
purpose,  but  is  merely  in  in  itinere,  having 
had  no  actual  residence  in  the  place  to  which 
he  intends  to  remove,  but  being  merely  in 
in  itinere,  or,  in  other  words,  on  his  way,  or 
In  the  prosecution  of  his  journey,  without 
reaching  the  place  where  he  intends  to  make 
his  home,  or  reaching  a  place  without  such 
intention,  there  has  been  no  change  of  domi- 
cile. That  every  man  is  free  to  change  his 
home,  and  if  such  choice  be  made,  followed 
by  his  presence  there,  with  the  intention  to 
remain,  even  if  it  be  but  for  a  very  abort  time, 
and  without  regard  to  his  manner  of  living 
there,  whether  as  a  boarder  merely  or  an  in- 
dependent housekeeper,  a  change  of  domicile 
takes  place;  but  that,  in  order  for  this  to  be 
tbe  case,  it  depends  altogether  upon  the  oon- 
currenoe  of  two  things — an  actual  residence 
in  the  new  place,  and  tbe  intention  to  adopt  it 


**It  is  laid  down  as  a  fixed  rule  on  this  sub- 
ject that  every  man  must  have  a  domicile ;  that 
he  can  have  but  one;  and  that,  of  course,  a 
prior  one  will  not  cease  until  a  new  one  is  ac- 
quired. It  is  then  asked.  What  is  the  condi- 
tion of  one  who  has  purchased  or  hired  a  house, 
or  otherwise  fixed  his  place  of  abode  in  another 
place,  left  the  town  of  his  last  abode,  with  all 
his  property  and  furniture,  and  is  on  his  way 
to  his  new  abode;  is  he  an  inhabitant  of  the 
place  from  which  he  has  departed?  If  his  re- 
moval were  towards  another  town  in  this  state, 
we  think  his  place  of  being  an  inhabitant  would 
not  be  changed.  He  would  certainly  continue 
to  be  an  inhabitant  of  the  state,  and  taxable  in 
some  town ;  and  the  only  question  would  be,  in 
which  he  was  inhabitant  on  the  first  of  May. 
Three  might  daim  him:  The  one  he  has  left, 
the  one  he  is  in,  and  the  one  to  which  he  is 
proceeding.  In  such  case  we  think  the  rule 
would  apply,  and  his  home  would  not  be  chang- 
ed, either  to  the  place  of  his  actual  bodily  pres- 
ence, or  of  his  destination,  because  in  neither 
would  the  fact  of  actual  presence  and  the  in- 
tent to  reside  concur.  Not  the  place  where  he 
was  in  itinere,  for  want  of  intent;  nor  of  his 
destination,  for  want  of  his  actual  residence.  If 
he  had  left  the  state  and  actually  passed  its 
limits  on  his  way  to  a  distant  state,  it  would 
certainly  be  a  question  of  more  difficulty  in  its 
various  aspects,  as  fixing  his  citizenship  with  a 
view  to  succession  and  the  like." 

The  case  of  Home  v.  Home,  31  N.  C.  99,  is 
conclusive  as  an  authority  against  tbe  plain- 
tiff, and  entirely  decisive  of  the  question  be- 
ing discussed.  'Rie  case  is  singularly  like 
this  one.  There  it  appeared  that  shortly  be- 
fore his  death  Jack  Home  had  left  South 
Carolina,  and  had  come  Into  this  state,  in- 
tending to  make  his  home  with  William 
Home,  a  kinsman,  and  there  cultivate  a  farm 
with  the  help  of  William  Home,  using  his 
slaves  as  laborers.  The  evidence  was  not 
clear  as  to  whether  he  had  actually  removed 
to  the  state,  but  the  judge  substantially  told 
the  jury  that  if  he  had  come  into  Anson  coun- 
ty with  the  intent  to  live  there  permanently 
or  for  an  indefinite  time,  although  by  reason 
of  his  death  so  soon  thereafter  his  purpose 
was  not  fully  consummated,  they  would  And 
that  his  domicile  was  here  and  not  in  South 
Carolina,  his  domicile  of  origin;  but  in  ex- 
pressing this  view  he  used  the  following  lan- 
guage: 

"If  the  deceased  had  come  to  Anson  county, 
in  this  state,  for  the  purpose  of  settling  there 
permanently  or  for  an  indefinite  time,  his  domi- 
cile would  be  there,  although  prevented  from 
doing  so  by  death.'' 

With  reference  to  this  instruction  the  court 
said,  it  being  the  language  quoted  above: 
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"There  Is  some  <!otifurioii  In  the  latter  dause. 
It  is  obvious,  faoweyer,  from  the  context  of  the 
whole  sentence,  his  honor  did  not  mean,  if  he 
had  been  prevented  by  death  from  reachinir  this 
«tate — if  he  had  died  in  transitu.  In  that  case 
his  domicile  of  origin  would  still  have  contin- 
ued, for  he  would  not  have  acquired  a  new  one, 
and  he  had  already  told  the  jury  that  a  domicile 
<:ould  not  be  lost  until  another  was  acquired. 
And  in  the  same  sentence  he  had  stated  to  them, 
if  the  deceased  had  abandoned  his  home  in 
South  Carolina  and  had  come  to  Anson,  etc. 
We  presume  the  intention  of  the  charge  in  this 
part  was  to  instruct  the  jury  that  the  length 
of  time  during  which  the  deceased  enjoyed  h\8 
new  home  was  not  material  to  the  question  of 
the  new  acquisition.  In  this  view  the  charge 
was  correct.  Residence,  for  however  long  a 
time  it  may  be  continued,  cannot  constitute  a 
domicile,  without  the  Intention  of  permanently 
making  it  a  home,  nor  can  the  shortness  of 
time  in  .which  the  new  home  is  enjoyed  defeat 
the  acquisition  when  accompanied  with  the  in- 
tention, for  in  the  latter  [easel  there  would  be 
the  factum  et  animus.  These  views  are  sus- 
tained by  the  cases  of  De  Bonneville  v.  De 
Bonneville,  7  Eng.  Eki.  502;  Graige  v.  Lewin, 
7  Do.  560;  Plummer  v.  Brandon,  40  N.  a  100; 
and  Story,  Conflict  of  Iiaws,  c  3." 

It  will  be  observed  that  this  is  precisely 
onr  case,  for  this  coirrt  explicitly  said  that 
If  while  in  via,  or  in  itinere,  he  had  died, 
before  reaching  his  destination,  or  eomfni: 
into  Anson  county,  he  was  not  domiciled  there 
at  the  time  of  his  death.  Home  v.  Horne^ 
supra,  has  since  been  frequently  approved, 
and  is  regarded  now  as  the  accepted  law  re- 
lating to  domicile.  It  therefore  govems  our 
case. 

Residence  at  the  place  in  question  must  be 
shown  to  have  existed  In  order  that  the  par- 
ty's domicile  may  be  deemed  to  have  heen  es- 
tablished there.  14  Cyc.  p.  830,  and  note  cit^ 
ing  many  cases  to  support  the  text  This 
actual  residence  must  be  coupled  with  an  in- 
tention to  remain  (animus  manendi),  as  a 
prerequisite  of  domicile,  or,  in  other  words* 
there  must  be  the  present  intention  of  per- 
manent or  indefinite  living  in  a  given  place 
or  country,  or  n^atlvely  expressed,  the  ab- 
sence of  any  present  intention  of  not  residing 
there  permanently  or  for  an  indefinite  time. 
Price  V.  Price,  156  Pa.  617,  626,  27  Atl.  291. 
So  insistent  is  the  law  upon  residence  as  an 
essential  element  of  domicile  that  the  party 
who  attempts  to  make  a  change  of  his  domi- 
cile must  actually  have  arrived  at  the  new 
place  before  any  such  change  takes  place  and 
another  home  is  acquired.  This  settled  rule 
was  thus  expressed  in  Littlefleld  v.  Inh.  of 
Brooks,  50  Me.  475:     . 

"'Every  one  at  birth  receives  a  domicile  of 
origin,  which  adheres  till  another  is  acquired; 
and  so  throughout  life,  each  successive  domicile 
can  only  be  lost  by  the  acquisition  of  a  new 
one.'  Westlake's  Private  Internadonal  Law, 
S3.  While  in  transitu  the  old  one  remains.  It 
continues  till  a  new  one  is  acquired,  facto 
et  aaimo.     The  Roman  lAW  was  otherwisa. 


*  *  *  But  such  is  not  our  law.  The  old 
domicile  continues  till  the  acquisition  of  the 
new  one.  Story's  Conflict  of  Lawa^  |  48.  The 
plaintiff  has  a  domicile  somewhere.  He  is 
to  be  deemed  an  inhabitant  of  some  place.  He 
was  in  itinere.  He  was  not  an  inhabitant 
of  Oldtown,  to  which  he  was  going,  for  the  fact 
of  personal  presence  was  wanting.  He  was  not 
an  inhabitant  of  Bangor,  for  the  intention  to  be 
one,  which  is  an  indispensable  requirement,  did 
not  coexist  with  the  fact  of  his  personal  pres- 
ence. The  old  domicile  was  not  lost,  for  the 
new  one  was  not  gamed." 

That  case  is  typical  of  the  Tery  many  up* 
on  this  subject,  which  have  been  decided  In 
this  country  and  elsewhere,  and  which  will 
be  found  in  14  Cyc.  pp.  S33,  842,  and  notes. 
It  would  be  useless  to  cite  all  cl  them  by 
name,  as  they  all  have  the  same  general 
trend  and  agree  invariably  in  the  principle 
stated.  The  same  result,  of  course,  follows 
where,  instead  of  the  change  of  domicile  be- 
ing Interrupted  by  death  or  other  accident, 
the  intention  is  abandoned,  while  on  a  jour- 
ney to  the  new  locality.  The  old  domicile 
remains  as  it  was  before  any  change  was 
attempted  to  be  made.  Ringgold  v.  Barley, 
5  Md.  186,  69  Am.  Dec.  107 ;  Cross  v.  Black, 
9  Gill  &  J.  (Md.)  196;  Shaw  v.  Shaw,  98 
Mass.  158. 

[2]  The  validity  of  the  letters  of  adminis- 
tration depends  upon  the  domicile  of  James 
Seism  being  in  Lincoln  county  at  the  time 
of  his  death.  It  is  only  in  the  absence  of  a 
domicile  in  this  state  that  assets  in  the  coun- 
ty will  contet  Jurisdiction  to  grant  letters. 
Revisal,  i  16,  subsec.  8.  The  fact  that  the 
furniture  had  been  sent  into  Lincoln  county 
has  no  significance,  except  as  evidence  of  an 
intent  to  <diange  the  domicile.  It  did  not 
confer  Jurisdiction,  as  we  have  seen,  and 
Surely  it  will  not  be  contended  that  this  sin- 
gle tSLCt  fixed  the  domicile  In  that  county,  for 
it  clearly  did  not,  neither  under  the  general 
law  nor  under  our  statute. 

The  question  is  such  an  important  one  in 
the  law  of  administration  that  we  think  it 
Justifies  a  more  extensive  reference  to  the 
authorities.  The  uniform  current  of  decision 
upon  this  question,  as  we  have  stated  it,  is 
well  illustrated  by  the  following  statements 
of  the  doctrine  which  we  have  culled  from 
the  authorities  dted  below:  A  domicile  once 
acquired  is  presumed  to  continue  until  it  is 
shown  to  have  changed.  Mitch^  v.  United. 
States,  21  Wall  350,  22  L.  Ed.  584;  Somer* 
ville  V.  ScmervUle,  5  Vesey,  787;  Harvard 
College  V.  Gore,  5  Pick.  (Mass.)  370;  Whart. 
Confl.  Laws,  |  35.  Where  a  cdmnge  of  domi- 
cile is  alleged,  the  burden  of  proving  it  rests 
upon  the  person  making  the  allegation* 
Mitchell  T.  United  States,  supra.  To  consti- 
tute a  new  domicile  two  things  are  indi^E^en- 
sable:  First,  residence  in  the  new  location; 
second,  the  intention  to  remain  tliere.  Mere 
abaenoe  ^from  a  fixed  hMne^  howev^  Ions 
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coDUnued,  cannot  work  tbe  change.    Ander-  f  at  the  place  selected  as  a  new  domicile;  and 


son  V.  Anderson,  42  Vt.  352,  1  Am.  Bep.  334; 
Gardner  v.  Board  of  Education,  5  Dak.  259, 
38  N.  W.  433.  It  Is  settled  by  many  well- 
adjudged  cases,  especially  by  the  case  of 
Oross  v.  Black,  supra«  that  a  citizen  of  one 
state  may  break  up  his  establishment,  and, 
with  the  avowed  purpose  of  becoming  a  res- 
ident of  another,  may  actually  leave  his 
place  of  former  abode,  yet  If,  before  readilng 
the  point  of  his  Intended  destination,  he 
changes  his  purpose,  he  does  not  thereby  for- 
feit his  residence  or  his  rights  as  a  citizen 
at  the  place  of  his  first  abode.  The  mere  in- 
tention to  acquire  a  new  domicile  without 
the  fact  of  an  actual  removal  avails  nothing, 
neither  does  the  fact  of  a  removal  without 
the  intention.  SomervlUe  v.  SomerviUe,  su- 
pra; Harvard  College  v.  Gore,  supra;  Ring- 
gold V.  Barley,  5  Md.  186,  59  Am.  Dec.  107. 
In  the  latest  case  on  the  subject  in  the  House 
of  Lords,  decided  in  May,  1868,  Lord  Chan- 
cellor Cairns  said  that  the  law  is  beyond  all 
doubt  dear  with  regard  to  the  domicile  of 
birth;  that  the  personal  status  indicated  by 
that  term  clings  and  adheres  to  the  subject 
of  it  untU  an  actual  change  is  made-  by 
which  the  personal  status  <tf  another  domi- 
cile is  acquired.  Bell  v.  Kennedy,  Law  Rep. 
3  H.  L.  307.  The  former  domicile  remains 
until  both  the  intent  and  fact  of  diange  of 
actnal  residence  to  another  place  have  oc- 
curred to  estabUfih  a  new  domicile  tibere. 
Shaw  Y.  Shaw,  96  Mass.  160.  To  effect  a 
change  of  domicile,  there  must  be  an  actual 
abandonment  of  the  first  domicile,  coupled 
with  an  intention  not  to  return  to  it,  and 
there  must  be  a  new  domicile  acquired  by 
actual  residence  within  another  Jurisdiction, 
coupled  with  the  intention  of  making  the 
last-acquired  residence  a  permanent  home. 
The  case  of  Smith  v.  People,  44  lU.  16,  may 
be  referred  to  in  support  of  this  doctrine, 
and  other  cases  there  dted.  Smith  et  al.  v. 
Oroom  et  al.,  7  Fla.  200;  Shaw  v.  Shaw,  98 
Mass.  158.  But  the  doctrine  does  not  need 
the  citation  of  authorities  in  its  support 
Hayes  et  al.  v.  Hayes  et  al.,  74  Bl.  312.  A 
person  sui  Juris  may  change  his  domicile  as 
often  as  he  pleases.  There  must  be  a  volun- 
tary change  of  residence;  the  residence  at 
the  place  diosen  for  the  domicile  must  be  ao- 
tual;  to  the  factum  of  residence  there  must 
t>e  added  the  animus  manendi;  and  that 
place  is  the  domicile  of  a  person  in  which  he 
has  voluntarily  fixed  his  habitation,  not  for 
a  mere  temporary  or  special  purpose,  but 
with  a  present  intention  of  making  it  his 
home,  unlesa  or  until  something  which  is  un- 
certain or  unexpected  shall  happen  to  induce 
him  to  adopt  some  other  permanent  home. 
Harrall  t.  Harrall,  39  N.  J.  Bq.  279,  51  Am. 
Rep.  17.  To  acquire  a  "domicile  of  choice," 
there  must  concur  two  things — an  intention 
to  change  and  a  taking  up  of  an  actual  abode 


a  new  domicile  is  not  acquired  until  there  is 
not  only  a  fixed  intention  of  establishing  a 
permanent  residence,  but  also  the  carrying 
out  of  the  intention  by  actual  residence. 
Boyd's  Ex*r  v.  Commonwealth,  149  Ky.  764, 
149  S.  W.  1022,  42  L.  B.  A.  (N.  S.)  580,  Ann. 
Gas.  1914B,  481. 

The  general  rule,  and  for  practical  purpos- 
es a  fixed  rule,  is  that  a  man  must  have  a 
habitation  somewhere ;  he  can  have  but  one; 
and,  therefore,  in  order  to  lose  one,  he  must 
acquire  another.  This  is  the  test,  the  prac- 
tical test;  and  it  fis  hardly  necessary  to  say 
how  important  it  is  to  have  a  practical  rule 
and  a  general  rule.  One  of  the  fixed  rules 
on  the  subject  is  this:  That  a  purpose  to 
change,  unaccompanied  by  actual  removal  or 
change  of  residence,  does  not  constitute  a 
change  of  domicile.  The  fact  and  the  intent 
must  concur.  He  must  remove  without  the 
intention  of  going  back.  The  question  here 
is  .whether  he  can  abandon  one  without  ac- 
quiring another,  and  we  think  it  has  always 
been  held  that  he  cannot  Bulkley  v.  In- 
habitants of  WiUlainstown,  69  Mass.  (3 
Oray)  495.  Those  and  the  following  cases 
emphasize  sharply  the  necessity  of  actual 
presence  and  residence  in  the  new  location 
as  an  essential  condition  or  prerequisite  to  a 
change  of  domicile.  "Undoubtedly  •  •  ♦ 
residence  is  a  question  of  intention.  In  cas- 
es involving  it  the  inquiry  is  quo  animo  the 
party  either  moved  to  or  from  the  state;  and 
upon  the  solution  of  this  question  depends 
the  fact  whether  the  petitioner  has  gained 
or  lost  a  residence.  But  before  this  ques- 
tion can  arise  an  actual  removal  must  have 
taken  place.  A  mere  intention  to  remove, 
not  consummated,  can  neither  forfeit  the 
party's  old  domicile  nor  enable  him  to  ac- 
quire a  new  one.  Removal  out  of  the  state, 
without  an  intention  permanently  to  reside 
elsewhere,  will  not  lose  residence,  nor  will  a 
mere  intention  to  remove  permanently,  not 
followed  by  actual  removal,  acquire  it  Case 
of  Jamea  Cas^,  an  Insolvent  Debtor,  1 
Ashm.  [Pa.]  126."  Fry's  Election  Case,  71 
Pa.  802,  10  Am.  Rep.  698.  "If  a  person 
has  actually  removed  to  another  place,  with 
an  intention  of  remaining  there  for  an  indef- 
inite time,  and  as  a  place  of  fixed  present 
domicile,  it  is  to  be  deemed  his  place  of  domi- 
cile, notwithstanding  he  may  entertain  a 
fioating  intention  to  return  at  some  future 
period."  Kellar  v.  Baird,  52  Tenn.  [5  Heisk.] 
39.  "The  dvll  law  defines  domicile  to  be  the 
place  where  the  domestic  hearth  has  been  es- 
tablished, from  which  the  resident  does  not 
depart,  except  for  a  temporary  purpose  and 
anlmo  revertendi."  Morgan  v.  Nunes,  54 
Miss.  308.  "One  cannot  make  a  home  in  a 
place  by  merely  intending  to  do  so.  When- 
soever the  intention  is  conceived  the  home 
does  not  exist  until  the  intention  is  executed 
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by  an  actual  concurring  hodUy  presence.** 
Fayette  v.  Livermore,  62  Me.  229.  **In  order 
to  accomplish  a  ctiange  of  residence,  there 
must  be  not  only  the  intention  to  change  but 
the  fact  of  removal.  Neither  is  sufficient 
without  the  other.  Balllnger  y.  Lantier,  15 
Kan.  608."  Adams  v.  Evans,  19  Kan.  174. 
See,  also,  note  70  to  14  Oyc.  at  pp.  852  and 
853,  and  the  following  cases  stating  the  same 
doctrine:  Ringgold  v.  Barley,  5  Md.  186,  59 
Am.  Dec.  107;  Cross  t.  Black,  9  Gill  &  J. 
(Md.)  198;  State  v.  Frest,  4  Har.  (Del.)  558; 
Ennis  ▼.  Smith,  14  How.  423,  14  L.  Ed.  472 ; 
Munro  v.  Munro,  7  CI.  &  F.  842;  Beecher 
V.  Am.  Council,  114  Mich.  228,  72  N.  W. 
206 ;  Morris  v.  Gilmer,  129  U.  S.  815,  9  Sup. 
Ct.  289,  32  L.  Ed.  690;  Concord  v.  Rum- 
ney,  45  N.  H.  423;  Merrill's  Heirs  v.  Morri- 
sett,  76  Ala.  433;  State  y.  Dayton,  77 
Mo.  678;  Valentine  v.  Valentine,  61  N.  J.  Eq. 
400,  48  Atl.  593 ;  De  Meli  y.  De  Meli,  120 
N.  Y.  485,  24  N.  B.  996, 17  Am.  St  Rep.  652 ; 
Price  V.  Price,  156  Pa.  617,  27  Ati.  291; 
Lindsay  v.  Murphy,  76  Va.  428;  Dean  v.  Can- 
non, 37  W.  Va.  123,  16  S.  B.  444;  Kemps ter 
V.  City  of  MUwaukee,  97  Wis.  343.  72  N.  W. 
743;  Sommerville  y.  Ld.  Sommerville,  5  Ve- 
sey,  Jr.,  150;  Roselle  y.  (3om.,  110  Va.  235,  65 
S.  B.  526;  In  re  Est.  of  Titterington,  130 
Iowa,  356,  106  N.  W.  761;  Reed's  WUl,  48 
Or.  500,  87  Pac  763 ;  Parsons  v.  Bangor,  61 
Me.  457;  Barhydt  v.  Cross,  156  Iowa,  271, 
136  N.  W.  525,  40  L.  R.  A,  (N.  S.)  986,  Ann. 
Cas.  1915C,  792,  and  note ;  Channel  v.  Capen, 
46  111.  App.  234. 

[3]  This  brings  us  to  the  next  question,  as 
to  the  right  of  attacking  the  validity  of  the 
letters.  This  court  has  held  that  it  can  be 
done  if  there  is  a  want  of  Jurisdiction,  as  in 
the  case  where  there  is  a  lack  of  the  requi- 
site domicile,  under  our  statute,  which  makes 
the  fact  of  domicile  a  Jurisdictional  one  by 
explicit  language  to  that  effect  Collins  v. 
Turner,  N.  C.  Term  Rep.  105  (4  N,  C.  541, 
Anno.  Ed.).  Some  cases  hold  that  the  attack 
upon  the  order  or  Judgment  of  the  court  may 
be  made  collaterally,  while  others  decide  that 
it  should  be  by  a  direct  proceeding.  This, 
as  we  will  see  hereafter,  may  depend  upon 
the  form  of  the  record  in  each  particular 
case  and  the  special  question  involved.  In 
this  instance  the  defendant  moved  In  both 
ways,  collaterally  and  directly,  so  that  in  one 
or  the  other  method  he  has  adopted  the  right 
procedure. 

In  Fann  v.  Railroad  Co.,  155  N.  O.  136,  71 
S.  E.  81,  it  was  said  by  Justice  Hoke  that 
where  the  Jurisdictional  facts  appear  on  the 
record  the  attack  must  be  by  a  direct  pro- 
ceeding to  set  aside  the  letters.  In  Springer 
V.  Shavender,  118  N.  C.  33,  23  S.  E.  976,  54 
Am.  St.  Rep.  708,  Justice  Avery  said,  in  re- 
gard to  a  similar  question: 

"This  court,  in  Collins  v.  Turner,  4  N.  O. 
T^nn,  541,  sustained  the  principle  upon  which 
xh»  decision  in  tlds  case  rests,  by  holding  that 


the  grant  of  letters  of  administration  on  tho 
other  band  in  a  county  where  the  court  had  no 
jurisdiction  of  the  subject-matter  was  utterly 
void,  and  might  be  attacked  collaterally,  thus 
marking  the  distinction  between  that  and  the 
case  where,  dealing  by  proper  authority  with 
the  subject-matter,  the  court  has  inadvertently 
deprived  the  lawful  claimant  of  the  administra- 
tion. In  the  early  case  of  French  v.  Frazier, 
7  J.  J.  Marshall  (Ky.)  425,  the  court,  upon 
the  principle  that  an  administration  upon  the 
estate  of  a  person  then  alive  was  void  for  all 
purposes  and  could  be  impeached  collaterally, 
held,  as  did  this  court  in  State  v.  White,  29 
N.  C.  116,  that  a  debtor  of  the  alleged  decedent 
could  set  up  the  plea  that  the  plaintiff  was  not 
administrator." 


The  statement  In  the  Fann  Case  would 
seem  to  accord  with  the  general  principle 
that  where  the  record  on  its  face,  by  pre- 
sumption of  law  or  a  recital  of  facts,  shows 
Jurisdiction,  a  Judgment  cannot  be  assailed 
collaterally,  but  it  must  be  done  by  a  di- 
rect proceeding.  If,  though,  the  want  of  Ju- 
risdiction appears  on  the  record,  it  can  be 
collaterally  attacked.  Doyle  v.  Brown,  72  N. 
C.  393;  Rackley  v.  Roberts,  147  N.  C.  201, 
60  S.  E.  975;  McDonald  v.  Hoffman,  153  N. 
C.  254,  69  S.  E.  49.  Jurisdiction  is  presum- 
ed where  the  contrary  does  not  appear  on 
the  record.  Bernhardt  v..  Brown,  118  N.  C. 
701,  24  S.  E.  527,  715,  36  L.  R.  A.  402;  Brit- 
tain  V.  Mull,  99  N.  C.  483,  6  S.  E.  382;  Brick- 
house  y.  Sutton,  99  N.  C.  103,  5  S.  E.  380,  6 
Am.  St.  Rep.  497;  Morris  v.  Gentry,  89  N.  O. 
248;  Henderson  v.  Moore,  125  N.  C.  383,  34 
S.  E.  446;  Hargrove  v.  Wilson,  148  N.  C. 
439,  62  S.  E.  520.  "Every  court  where  the 
subject-matter  is  within  its  Jurisdiction  is 
presumed  to  have  done  all  that  Is  necessary 
to  give  force  and  effect  to  its  proceedings, 
unless  there  be  something  on  the  face  of  the 
proceedings  to  show  to  the  contrary.  This 
must  be  the  rule,  unless  we  adopt  the  con- 
clusion that  the  court  is  unfit  for  the  business 
which  by  law  is  confided  to  it."  Marshall  v. 
Fisher,  46  N.  C.  Ill,  by  Pearson,  J.,  citing 
Beckwith  v.  Lamb,  35  N.  C.  400.  This  court 
has  held  that  the  proper  recital  in  a  Judg- 
ment makes  it  upon  its  face  valid,  but  it  is 
competent  for  a  party  to  show  the  truth 
of  the  matter.  If  the  recital  be  false;  but  this 
must  be  done  directly  and  not  collaterally. 
Ricaud  V.  Alderman,  132  N.  C.  62,  at  page  64, 
43  S.  B.  543.  These  principles  easily  recon- 
cile the  Shavender  and  the  Fann  Cases,  even 
if  they  are  apparently  in  conflict,  whidi  they 
are  not.  If  correctly  understood.  The  appli- 
cation for  letters  In  this  case  recites  *'that 
James  Seism,  late  of  said  county  of  Lincoln, 
is  dead,  intestate,'*  etc.  We  must  take  thia 
to  mean  that  he  was  domiciled  in  Lincoln 
county,  and  thus  construed  it  shows  the 
proper  domicile.  The  language  used  was 
not  very  apt,  but  is  suflicient  by  fair  con- 
struction to  show  domicile  at  least  prima 
fade.    We  would  **stick  in  the  bark"  if  we 
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held  otherwise,  by  adhering  strictly  to  the 
letter.  It  results,  therefore,  that  the  direct 
proceeding  to  recall  the  letters  was  the  prop- 
er one. 

[4,  6]  But  it  is  suggested,  and  was  so  held 
by  the  judge,  that  defendant  has  no  interest 
in  the  matter  concerning  the  validity  of  the 
appointment  of  plaintiff  as  administrator,  and 
therefore  could  not  move  to  vacate  it  Why 
he  has  not  we  fail  to  see.  It  would  appear 
that  it  is  vitally  Interested  in  the  question, 
and  is  about  the  only  party  who  Is  concerned. 
Plaintiff,  as  administrator,  has  brought  this 
suit  to  recover  large  damages  against  the  de- 
fendant, and  the  latter  has  the  clear  right  to 
inquire  if  he  is  entitled  to  sue.  Collins  v. 
Turner,  supra,  held  that  letters  of  adminis- 
tration granted  in  a  county  not  the  place  of 
decedent's  domicile  ar^  void;  dtlng  Hard. 
216,  and  Toller,  90,  where  It  was  held:  '*If 
administration  be  granted  by  an  incompetent 
authority,  as  by  a  bishop,  when  the  intestate 
had  not  bona  notabilla,  or  by  an  archbishop, 
of  effects  In  another  province,  it  is  void." 
In  that  case,  and  Smith  v.  Munroe,  23  N.  0. 
345,  the  fact  of  nonresidence  was  admitted. 
Any  party  Interested  or  affected  by  a  void 
judgment  may  attack  it  collaterally,  In  a 
proper  case,  or  by  a  direct  proceeding  to  have 
It  stricken  from  the  record  as  a  nullity.  The 
court  by  Rodman,  J.  (who  was  of  most  excel- 
lent learning  In  such  matters),  held  In  Her- 
vey  V.  Edmunds,  68  N.  C.  243,  that  an  ir- 
regular judgment  could  be  impeached  only  by 
some  party  to  It;  but  a  void  judgment,  as 
for  instance  when  the  court  lacked  jurisdic- 
tion, could  be  attacked  collaterally,  where 
the  validity  appeared  on  its  face,  or  directly 
when  it  did  not,  and  this  could  be  done  by 
any  person  interested  In  It  or  affected  by  It, 
whether  a  party  to  it  or  not.  And  It  was  in- 
timated, If  not  held,  that,  where  the  judg- 
ment Is  void,  it  may  be  avoided  or  stricken 
from  the  record  by  the  court  ex  mero  motu, 
or  at  the  Instance  of  any  person  not  interest- 
ed In  having  it  done,  and  he  added:  "This 
was  decided  In  Wlnslow  v.  Anderson,  20  N. 
C.  1  [32  Am.  Dec.  651],  and  we  take  it  to  be 
reasonable."  To  the  same  effect  are  Dobson 
V.  Simonton,  86  N.  C.  492;  Walton  v.  Mc- 
Kesson, 101  N.  C.  428,  442,  7  S.  E.  566.  In 
the  Winslow  Case,  supra.  Chief  Justice  Ruf- 
fin  said  that  any  person  who  is  affected  in 
interest  by  it  may  claim,  for  the  purpose  of 
justice  (ex  debito  justlcisB),  the  exercise  of 
the  court's  power  to  vacate  a  judgment 
which  is  void.  So  much  for  the  right  of  the 
defendant  in  the  action  for  damages  to  In- 
tervene. It  would  appear  that  the  letters 
of  administration  were  taken,  or  mainly  so, 
for  the  purpose  of  bringing  the  action. 

[6]  There  is  one  question  left  for  our  con- 
sideration. The  judge,  on  plaintiff*s  motion, 
■allowed  him  to  become  a  party  to  the  ac- 
tlon»  under  the  new  letters  of  admlnistra- 
ticm  issued  by  the  derk  In  Gaston  county. 


Taking  letters  in  that  county,  and  request- 
ing to  be  made  a  party  thereunder,  has  some- 
what the  effect  and  force  of  an  admission 
that  the  prior  letters  were  void;  but  it  is,  ot 
course,  not  conclusive,  and  we  lay  that  feat- 
ure out  of  the  case.  The  judge  erred  in  al- 
lowing the  plaintiff  to  be  admitted  as  a  par- 
ty to  the  record,  as  the  time  for  commencinji 
the  action  had  fully  expired,  if  for  no  other 
valid  reason.  Bennett  v.  Railroad  Co.,  159 
N.  C.  345,  74  S.  E.  883.  This  is  so  under  Hall 
V.  Railroad  Co.,  149  N.  C.  108,  62  S.  E.  899,  a 
similar  case,  where  we  said: 

"Since  the  decision  in  the  former  appeal  the 
plaintiff  has  qualified  as  administrator  in  this 
state,  and  has  become  a  party  to  this  action, 
and  an  amended  complaint  has  been  filed,  stat- 
ing the  fact  of  his  qualification,  and  further 
alleging  that  the  death  of  the  intestate  was 
caused  by  the  defendant's  negligence,  the  al- 
legations, in  this  respect,  being  similar  to  those 
of  the  first  complaint.  As  the  plaintiff  did  not 
qualify  as  administrator  of  the  intestate  in  this 
state  until  after  the  commencement  of  this  suit 
and  the  expiration  of  one  year  from  the  death 
of  his  intestate,  he  cannot  maintain  this  action 
as  such  administrator.  This  is  settled  by  the 
recent  decision  of  the  court  in  GuUedge  v.  R. 
R.,  147  N.  C.  234  [60  S.  E.  1134,  125  Am.  St 
Rep.  544];  approving  Best  v.  Kinston,  106  N. 
C.  205  [10  S.  E.  997] ;  Taylor  v.  Cranberry  Co., 
94  N.  C.  526;  Roberto  v.  Insurance  Co.,  118 
N.  C.  434  [24  S.  E.  780] ;  and  Tayloe  v.  Parker, 
137  N.  C.  418  [49  S.  E.  921].  See,  also,  Gul- 
ledge  V.  R.  R.,  at  this  term  (on  rehearing  [148 
N.  C.  667,  62  S.  E.  732]),  where  the  question 
is  fully  considered  by  Justice  Brown,  with  a 
full  citation  of  the  authorities.  The  action  by 
the  plaintiff  as  administrator,  qualified  in  this 
state,  is  deemed  to  have  been  commenced  when 
he  was  made  a  party  to  the  action  as  such 
and  joined  in  the  amended  complaint;*'  citing 
Hester  v.  MuUen,  107  N.  O.  724,  12  S.  E.  447. 

The  Hall  Case  was  approved  in  Bennett  v. 
Railroad,  supra,  where  the  court,  after  quot- 
ing from  the  case,  also  said,  concerning  the 
Introduction  of  a  new  party: 

"While  courto  are  liberal  in  permitting  amend- 
mento,  such  as  are  germane  to  a  cause  of  action, 
it  has  frequently  held  that  the  court  has  no 
power  to  convert  a  pending  action  that  cannot 
be  maintained  into  a  new  and  different  action 
by  the  process  of  amendment  *  *  *  The 
court  has  no  power,  except  by  consent,  to  allow 
amendments,  either  in  respect  to  parties  or  the 
cause  of  action,  which  will  make  substantially 
a  new  action,  as  this  would  not  be  to  allow 
an  amendment,  but  to  substitute  a  new  action 
for  the  one  pending;**  citing  Clendenin  v.  Turn- 
er, 96  N.  C.  416,  2  S.  E.  51 ;  Merrill  v.  Mer- 
rill, 92  N.  C.  657;  Best  v.  Kinston,  106  N. 
C.  205, 10  S.  E.  997. 

A  careful  review  of  the  record  and  the 
several  questions  raised  In  the  appeal  satis- 
fies us  that  there  was  error  In  the  rulings 
of  the  court.  The  clerk's  order  should  have 
been  afllrmed,  and  the  action  for  damages 
dismissed,  unless  the  plaintiff  can  show  bet- 
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ter  reason  than  now  appears  for  farther 
prosecuting  it,  wliich  would  seem  to  be  im- 
probable. 
Error. 


(84  W.  Va.  12$) 

STATE  V.  GOLDSTROHM.    (No.  8662.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  6,  1919.) 

(Sylldbua  hy  the  Court.) 

1.  Indictment  and  Infobkation  ^=>114— 
FoBMEB  Conviction— Identity  of  Pabtt— 

AlXEGATIONS. 

Where  an  indictment  for  a  felony  alleges 
a  former  conviction  and  confinement  in  the 
penitentiary,  as  provided  in  section  23,  c.  152, 
Code  1913  (sec.  54S0)»  it  is  sufficient  if  the 
indictment  avers  the  former  conviction  with 
such  particularity  as  reasonably  to  indicate  the 
nature  and  character  of  the  offense,  and  iden- 
tifies the  person  subsequently  indicted  as  the 
person  then  convicted.  The  latter  requirement 
is  sufficiently  met  where  the  indictment,  after 
setting  forth  the  form^  conviction  of  D.  G.,  de- 
scribes the  person  now  Indicted  as  "the  said 
D.  G.,  having  been  so  convicted  of  felony  as 
aforesaid." 

2.  Cbiminai.  Law  ^=:»1202(2)  —  Indigtmbnt 
and  Inpobuation  ^=:>114— Fobmeb  Convic- 
tion—AUiEOATioNB—BiTBDEN  OF  Pboof. 

Nor  need  the  indictment  contain  an  aver- 
ment that  the  former  conviction  has  not  been 
vacated,  set  aside,  or  reversed.  If  such  be  the 
case,  the  burden  rests  upon  accused  to  establish 
the  fact  by  proof  offered  upon  the  trial. 

3.  Cbiminai.  Law  ^=»364(7)  —  Receiving 
Stolen  Goods  ^=:»3  —  Knowlbdos  — Evi- 
dence. 

Upon  the  trial  of  an  indictment  for  buying 
or  receiving  stolen  property  knowing  it  to  have 
been  stolen,  such  knowledge  is  an  essential  ele- 
ment of  the  offense,  and,  as  bearing  upon  that 
question,  evidence  of  the  conduct  and  state- 
ments of  defendant  in  reference  to  stolen  prop- 
erty in  his  possession,  and  explanatory  of  the 
reason  and  character  of  such  possession,  if 
made  while  such  possession  continues,  and 
especially  if  offered  at  a  time  when  he  is  first 
called  upon  by  the  circumstances  of  the  case 
to  make  such  explanation,  is  admissible  both 
for  and  against  him. 

4.  Cbiminal  Law  ^=s»364(7)  —  Knowledge— 
Evidence. 

The  theory  of  the  admissibility  of  such  evi- 
dence is  that  the  statements  which  accused 
has  made  characterizing  or  describing  his  pos- 
session, while  it  continued,  partake  to  some  ex- 
tent of  the  nature  of  an  explanation  of  the 
circumstances  connecting  him  with  the  criminal 
act. 

5.  Cbiminal  Law  «=»364(7)— Explanation- 
Weight  OF  EVIDENQE. 

The  jury  may  accord  to  sudi  evidence  the 
weight  they  may  deem  it  entitled  to  when  con- 
udcred  in  connection  with  other  facts  and  cir- 
cumstances proved  upon  the  trial. 


a  Cbiminal  Law  ^=:»1092(13)— Bnx  of  Ex- 

CE1PTION8— SiGNATUBE. 

A  bill  of  exceptions  must  be  signed  by  the 
judge  of  the  trial  court,  else  the  matter  it  con- 
tains cannot  be  considered  in  the  appellate 
court. 

Error  to  Circuit  Court,  Wood  County. 

Dutch  Goldstrohm  was  convicted  of  receiv- 
ing stolen  goods  under  an  indictment  alleging 
his  former  conviction  of  a  similar  offensei 
and  he  brings  error.  Reversed,  and  remand- 
ed for  a  new  trial. 

Geo.  H.  Harris  and  R.  E.  Bills,  both  of 
Parkersburg,  and  Chas.  E.  Hogg,  of  Point 
Pleasant,  for  plaintiff  in  ^ ror. 

B.  T.  England,  Atty.  Gen.,  Charles  Ritchie. 
Asst  Atty.  Gen.,  and  James  S.  Wade,  of 
Parkersburg,  for  the  State. 

LYNCH,  J.  To  a  Judgment  of  conviction 
and  confinement  in  the  penitentiary  upon  an 
indictment  charging  him  with  the  receipt  <Kf 
stolen  property  with  knowledge  of  the  lar- 
ceny thereof,  Dutch  Goldstrohm  obtained  this 
writ.  Though  the  assignments  of  error  are 
numerous,  defendant  has  elected  to  rely  ex- 
clusively upon  two  only,  deeming  them  to  be 
the  issues  most  vital  fbr  the  purpose  of  thi^ 
review,  and  with  these  and  none  other  does 
this  discussion  deaL  There  is  no  substantial 
merit  in  the  others,  as  couns^  virtually  con- 
cede, and  they  invqlye  no  new  legal  questions. 

[1,2]  He  first  chail^iges  the  sufiEkdenc^  of 
the  indictment,  particularly  the  averments 
pertaining  to  an  alleged  former  conviction 
for  a  similar  offense,  namely,  the  larceny  of 
property.  Of  the  similarity  of  these  two  of- 
fenses, though  not  material  under  section  23, 
c  152,  Code  (sec.  5480),  there  is  no  question, 
nor  can  there  be  any.  Though  the  offense  of 
buying  or  receiving  stolen  goods,  knowing  the 
same  to  have  been  stolen,  is  in  point  of  time 
and  participation,  only  one  degree  removed 
from  the  actual  asportation  or  theft  thereof, 
yet  the  connection  between  the  two  is  so 
close,  and  the  relation  so  intimate,  that  the 
liCgislature  deemed  It  ezpedieni  to  prescribe 
the  same  penalty  for  each  of  them.  For  if 
any  person  buy  or  receive  from  another  or 
aid  in  concealing  stolen  goods  or  other  thing, 
knowing  the  same  to  have  been  stolen,  he  i» 
to  be  dealt  with  as  if  he  were  the  real  thief. 
Section  18,  c.  145,  Code  (sec.  5209).  Like- 
wise, if  he  is  indicted  for  a  simple  larceny,, 
and  upon  the  trial  it  appears  that  he  did  not 
actually  steal  the  property,  but  did  receive  It 
with  knowledge  of  the  theft,  he  Is  neverthe- 
less guilty  of  the  larceny  and  amenable  to 
the  same  penalties,  irlce  v.  Com.,  21  Grat. 
(Va.)  846;  State  v.  Hallda,  28  W.  Va.  489. 
This  Is  also  true  where  a  man  Is  Indicted  for^ 
a  simple  larceny  of  a  thing  under  section  23, 
a  145,  Code  (sec.  5214),  and  the  proof  shows 
that  he  obtained  ft  under  a  false  pretense  or 
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represoTitation  with  intent  to  defrand  (State  [  prescribed  by  Arxfhboldf  theriaby  making  per- 


V.  Hallda,  supra ;  State  t.  Edwards,  61  W. 
Va.  220.  229,  41  S.  B.  429.  59  li.  R.  A.  465; 
State  V.  WilUams,  08  W.  Va.  86,  69  S.  ff.  474, 
32  U  R.  A.  [^.  S.]  420) ;  or  under  section  19» 
c.  145,  Code  (sec.  5210)  and  the  proof  shows 
embezzlement  by  defendant  of  the  property 
alleged  to  have  been  stolen  (State  v.  De  Berry, 
75  W.  Va.  632,  84  S.  B.  508 ;  Swick  ▼.  Bassell, 
77  W.  Va.  78,  87  S.  B.  176;  Pltsnogle  v.  Com., 
91  Va.  808,  22  S.  E.  351,  60  Am.  St.  Hep.  867). 
In  other  words,  upon  an  indictment  simply 
charging  larceny  the  state  may  show  either 
that  the  subject  of  the  larceny  was  received: 
with  knowledge  that  it  was  stolen,  or  that  it 
was  obtained  by  a  false  pretense  with  intent 
to  defraud,  or  was  obtained  by  embezzlement 
So  that  the  rules  of  evidence  applicable  to 
simple  larceny  apply  alike  so  far  as  pertinent 
to  each  of  these  various  ofTenses  against  the 
proprietary  rights  of  the  owner. 

After  an  adverse  ruling  upon  his  motion 
for  a  continuance,  defendant  on  April  29th 
tendered,  and  the  court  accepted  and  entered 
of  record,  the  general  issue  plea,  which  three 
days  later  he  moved  for  leave  to  withdraw, 
and  also  moved  to  quash  the  indictment,  both 
of  which  motions  the  court  overruled.  This 
action  did  not  operate  to  his  prejudice  or  to 
deprive  him  of  any  legal  right  if  the  indict- 
ment contains  sufficient  averments  to  meet 
the  criticisms  urged  against  it.  These  are^ 
first,  the  failure  to  identify  defendant  as  the 
person  proceeded  against  for  the  two  offenses 
described  in  the  indictment— that  is,  the  lar- 
ceny committed  by  him  in  April,  1909,  for 
which  he  was  convicted  in  September  of  the 
same  year,  and  the  receipt  of  the  property 
alleged  to  have  been  stolen  in  February,  1918, 
of  the  conviction  of  which  he  now  complains ; 
and,  second,  the  failure  to  aver  that  the 
fcmner  judgment  of  conviction  stiU  is  in  full 
force  and  ^ect  and  not  in  any  manner  re- 
versed or  made  void. 

Upon  the  question  of  identificatidn  there  is 
no  substantial  basis  for  the  existence  of  any 
doubt.  There  is  no  direct  or  positive  aver- 
mmt  that  the  accused  is  the  same  person  who 
committed  both  fdonies,  nor  does  the  form  of 
Indictment  prescribed  by  Archbold,  Crim.  Pr. 
&  PI.  p.  1680,  require  such  an  averment 
Omitting  the  usual  phraseology,  the  form 
prescribed  by  the  author  shows,  by  way  of 
identifying  the  accused,  that  he  (A.  B.)  was 
presented  by  a  former  grand  jury  for  a  felo- 
ny, as  by  the  record  of  the  indictment  more 
fully  and  at  large  appears,  and  that  the  said 
A.  B.,  after  having  been  so  convicted,  etc., 
afterwards  committed  another  felony,  eta 
In  this  respect  there  is  not  any  substantial 
difference  between  the  two  formal  accusa- 
tions, though  the  one  now  before  us  is  more 
elaborate,  as  it  sets  forth  in  extenso  the  felo- 
nious charge  upon  which  defendant  was  con- 
victed in  1909,  and  described  him  aar  "said 
Dutch  Goldstrobm,"  pursuant  to  the  form 


feet  th^  identity  of  the  person  concerned, 
which  was  farther  substantiated  by  proof 
upon  the  trial.  Further  amplification  in  this 
regahi  Is  not  required.  It  is  suffident  if  the 
indictment  avers  the  former  conviction 
with  such  paiticularity  as  brings  the  ac- 
cused within  the  terras  of  the  statute 
(isiectlon  23,  c.  152,  Code),  providing  for  the 
additional  punishJDDent  sou^t  by  the  prosecu- 
tion and  imposed  by  the  judsm^it,  and  Iden- 
tifies the  offenses  by  a  description  of  their 
natute  a(nd  character.  Wilde  v.  Cotn^,  2  Mete. 
(Mass.)  408;  State  v.  Robinson,  89  Me.  150. 
Technical  accuracy  in  ttds  respect  Is  not  re- 
quired. State  V.  Wenrtwortli,  65  Me  2344  20 
Am.  Rep.  688;  State  v.  Small,  64  N.  H.  491, 
14  Atl.  727. 

Upon  the  second  point  of  challenge  we 
hold  the  indictinent  also  l^ood  beyond  ques- 
tion, although  it  does  depart  from  the  old 
forms  in  that  it  omits  the  averment  that  the 
judgment  is  still  in  full  force  and  effect,  and 
not  in  any  mahner  reversed  or  made  void. 
The  Supreme  Ckmrt  of  Virginia,  In  dealing 
with  a  statute  of  which  ours  is  a  duplicate, 
justified  a  conviction  up6n  an  Indictibent  not 
containing  such  clause,  though  apparently  no 
question  was  raised  as  to  Its  sufficiency. 
Stover  V.  Com.,  92  Va.  780,  22  8.  E.  874.  As 
to  the  facts  necessary  to  be  averred,  see  Un- 
derhill,  Grim.  Ev.  (2d  Ed.),  |  510.  This  au- 
thor at  section  614  says :  '*The  state  is  not 
bound  to  prove  as  part  of  its  case  that  the 
prior  conviction  has  not  been  vacated,  set 
aside,  or  reversed,  and,  if  such  be  the  case, 
the  burden  of  proof  is  on  the  accused."  Tall 
V.  Com.,  110  S.  W.  425,  33  Ky.  Law  Rep.  541. 
The  Supreme  CJourt  of  Minnesota  cites  with 
approval  and  adopts  the  rule  laid  down  by 
tJnderhlll,  and  adds  what  seems  to  us  to  be 
just  and  reasonable :  '*The  judgment  appear- 
ing fair  upon  its  face,  the  presumption  arises 
that  it  was  at  the  time  of  the  trial  still  in 
force  and  effect"  State  v.  Findling,  123 
Minn.  413,  144  K.  W.  142. 

Defendant  seriously,  and  properly  we 
think,  according  to  the  great  weight  of  au- 
thority, complains  of  the  rejection  of  the  tes- 
timony of  himself  and  police  lieutenant  Flem- 
ing relative  to  a  conversation  had  between 
them  regarding  defendant's  possession  of  the 
property  alleged  to  be  stolen  and  the  manner 
of  his  acquiring  it,  as  throwing  light  upon  the 
question  of  his  knowledge  of  the  theft  there- 
of at  the  time  of  its  acquisition  by  him. 

It  is  well  settled  that  when  a  larceny  is 
complete  the  voluntary  abandonment  of  the 
property  by  the  thief,  no  matter  how  soon 
after  the  larceny,  is  no  defense.  State  v. 
Chambers,  22  W.  Va.  779,  46  Am.  Rep. 
550;  Whalen  v.  Com.,  90  Va.  544,  19  S.  B. 
182 ;  3  Qreenleaf  on  Evidence  (15th  Ed.)  §  156. 
Hence  if  it  can  be  established  that  defendant 
bought  and  received  the  goods  in  this  casie 
knowing  them  to  be  stolen,  the  offense  wa^ 
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complete  from  that  moment,  and  the  volun- 
tary return  thereof  to  Fleming  would  there- 
fore be  no  defense.  However,  it  is  an  essen- 
tial element  of  the  crime  that  the  accused 
received  the  goods  knowing  them  to  have 
been  stolen,  and,  that  being  a  disputed  ques- 
tion, defendant  claims  the  right  to  show  his 
voluntary  tender  of  the  property  to  the  offi- 
cer, and  certain  statements  made  to  him  at 
that  time,  as  evidence  having  some  bearing 
upon  the  question  whether  he  knew  they  were 
stolen  at  the  time  he  purchased  them.  The 
purpose  of  the  evidence  is  to  show  that  the 
offense  was  not  complete  because  of  the  ab- 
sence of  a  material  element,  and  not  to  Justi- 
fy or  make  amends  for  an  offense  already 
complete  by  an  attempted  voluntary  surren- 
der of  the  property  after  discovery.  It  is  on- 
ly on  the  basis  of  this  first  ground,  if  at  all, 
that  the  evidence  is  admissible. 

[3-6]  The  property  received  and  purchased 
by  defendant,  consisting  of  a  valuable  lor- 
gnette, chain,  and  revolver,  was  obtained  by 
the  two  boys,  the  vendors  and  chief  witnesses 
against  him,  from  a  residence  burglarized  by 
them  in  the  city  of  Parkersburg  shortly  prior 
to  the  transaction  between  them  and  him. 
The  burglary  and  theft  the  boys  admit,  and, 
according  to  the  testimony  of  one  of  them, 
not  confirmed  by  the  other,  and  denied  by 
defendant,  defendant  was  Informed  of  the 
burglary  and  larceny  before  he  received  the 
property.  His  knowledge  of  the  larceny  is 
the  essence  of  the  offense  charged.  Unless  he 
knew  or  had  good  cause  to  believe  when  he 
bought  the  property  that  it  had  been  stolen, 
he  has  not  violated  the  statute  concerning  the 
receipt  of  stolen  property.  Its  very  terms 
make  such  knowledge  an  essential  and  con- 
stituent ingredient  of  the  offense.  Conversa- 
tions relative  to  the  transaction  and  had  at 
the  time  the  authorities  uniformly  say  may 
be  proved  either  for  or  against  the  accused. 
Feople  V.  Dowling,  84  N.  Y.  478;  State  v. 
Bethel,  97  N.  C.  459.  1  S.  E.  551;  State  v. 
Dellwood,  33  La.  Ann.  1229.  What  was  said 
by  him  or  to  him  at  that  time  having  any  pro- 
bative value  is  admissible  as  showing  knowl- 
edge and  intent  at  the  time  of  the  receipt  of 
the  stolen  gooas.  Also,  where  a  person  when 
arrested  is  in  possession  of  property  charged 
to  have  been  stolen,  his  statements  and  dec^ 
larations  made  at  the  time  of  the  arrest  and 
relating  to  the  transaction  are,  according  to 
some  authorities,  part  of  the  res  gests  and 
admissible  in  evidence.  State  v.  Jacobs,  133 
Mo.  App.  182,  113  S.  W.  244;  Mitchell  v- 
Oklahoma,  7  Okl.  527,  54  Pac.  782;  Smith  v. 
Territory,  14  Okl.  518,  79  Pac.  214. 

Nor  is  the  proof  limited,  according  to  the 
great  weight  of  authority,  to  the  initial 
transaction  and  to  the  conduct  and  declara- 
tions of  the  accused  at  the  time  of  his  arrest 
but  as  said  by  Underhill  in  his  work  on  Crim- 
inal Evidence  (2d  E)d.),  recognized  as  being 
reliable  and  often  cited : 


'*Any  declaration  made  by  the  accused  ex- 
plaining the  reason  or  character  of  his  posses- 
sion, if  made  while  it  lasts,  is  admissible  as  a 
part  of  the  res  gestae  for  or  against  him. 
*  •  •  The  declaration  must  have  been  ut- 
tered at  the  first  moment  he  was  expressly  or 
by  necessary  implication  called  on  to  explain.*' 
Section  302. 

The  syllabus  in  State  v.  White,  77  Vt  241. 
59  Atl.  829,  2  Ann.  Gas.  302,  cited  and  relied 
on  by  counsel  for  defendant,  says : 

"In  a  prosecution  for  stealing  a  team,  the 
respondent's  declaration  that  the  team  was  not 
his  own,  but  was  a  hired  team,  made  while  the 
property  was  in  his  possession,  and  before  he 
knew  that  any  suspicion  attached  to  him  or  that 
any  search  had  been  instituted,  is  admissible  in 
his  favor." 

There  are  many  other  cases  supporting  the 
same  proposition,  and  permitting  the  intro- 
duction in  evidence  of  the  acts  and  declara- 
tions of  defendant  in  reference  to  stolen  prop- 
erty in  his  possession,  and  explanatory  of 
the  reason  and  character  of  such  possession, 
both  for  and  against  him,  if  made  at  any- 
time while  such  possession  continues,  and  es- 
pecially if  offered  at  a  time  when  he  is  first 
called  upon  by  the  circumstances  of  the  case 
to  make  such  explanation.  Gom.  v.  Rowe, 
105  Mass.  590;  Payne  v.  State,  57  Miss.  348; 
State  V.  Fitzgerald,  72  Vt  142,  47  Atl.  403 ; 
Martin  v.  State,  44  Tex.  Or.  R,  538,  72  S.  W. 
386;  Walker  v.  State,  28  Ga.  254;  State  ▼• 
Young,  41  La.  Ann.  94,  6  South.  468;  Mason 
V.  State,  171  Ind.  78,  85  N.  E.  776,  16  Ann. 
Gas.  1212;  Smith  v.  State,  103  Ala.  40,  16 
South.  12 ;  Hubbard  v.  State,  107  Ala.  33,  18 
South.  225 ;  Bryant  v.  State,  116  Ala.  445.  23 
South.  40;  3  Wigmore  on  Evidence,  %  1781; 
Underhill  on  Griminal  Evidence  (2d  Ed.)  f 
302. 

The  possession  by  the  accused  of  goods  re- 
cently stolen,  unexplained  by  him,  though 
perhaps  in  this  state  not  prima  fade  evidence 
that  the  possessor  is  the  thief  (State  v.  Hea- 
ton,  23  W.  Va.  773;  State  v.  Reece,  27  W. 
Va.  875),  is  at  least  proper  to  be  considered 
by  the  Jury  in  connection  with  other  evidence 
and  circumstances  appearing  on  the  trial, 
among  them  conduct  and  declarations  of  the 
defendant  which  are  inconsistent  with  his 
claim  of  innocence.  In  admitting  the  decla- 
rations of  the  defendant  which  are  in  his 
favor,  made  while  he  still  retains  possession 
of  the  property,  the  courts  have  probably 
been  influenced  by  the  desire  to  give  the  bene- 
fit of  statements  sustaining  his  contention 
when  they  refer  to  and  explain  the  reason 
and  character  of  his  possession  of  the  prop- 
erty, especially  if  offered  at  a  time  when  he 
is  first  called  upon  by  the  circumstances  of 
the  case  to  make  such  explanations,  to  c^set 
the  advantage  the  state  otherwise  would  have 
in  using  those  of  his  statements  which  are 
adverse  to  him.  The  statements  which  he 
has  made  characterizing  or  describing  the 
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nature  of  his  possesion,  while  It  continned, 
partake  to  some  extent  of  the  nature  of  an 
explanation  of  the  drcumstances  connecting 
him  with  the  criminal  act,  and  this  It  seems 
Is  the  more  reasonable  basis  on  which  to  rest 
the  doctrine  of  admissibility  in  such  cases, 
not  that  the  declaration  is  a  part  of  the  res 
sestie,  as  some  of  the  decisions  say.  Certain- 
ly declarations  made  at  the  time  of  the  origi- 
nal transaction  are  a  part  ot  it,  and  there- 
fore within  the  scope  of  the  latter  rule.  But 
It  is  difficult  to  perceive  how  they  can  be 
within  that  rule  when  the  declarations  were 
made  long  after  the  transaction  closed,  al- 
though while  the  wrongful  possession  con- 
tinued.   Wigmore  on  EYidence,  §  1781(4). 

Respecting  the  evidentiary  character  of  the 
mere  fact  of  possession  of  stolen  goods,  the 
author  says  (section  1781[4D : 

"Now  the  inference  from  the  fact  of  pos- 
session will  be  stronger  or  weaker  according 
as  the  possession  was  not  or  was  in  good  faith ; 
if  a  possession  in  good  faith  can  be  made  to 
appear,  the  inference  that  the  possessor  was 
himself  the  robber  or  the  thief  or  the  know- 
ing receiver  can  hardly  be  strong.  Thus  the 
total  significance  of  the  act  of  possession  be- 
comes material ;  and  upon  tiie  principle  of  ver- 
bal acts  (ante,  |  1772),  the  utterances  of  the 
person  while  in  possession  may  be  received  as 
verbal  acts  (or,  in  the  common  judicial  phrase, 
as  'explanatory  of  possession'),  though  not  as 
hearsay  assertions  to  evidence  the  fact  assert- 
ed. On  this  principle  it  would  be  immaterial 
what  the  tenor  of  the  utterance  was— whether 
a  daim  or  a  disclaimer  of  ownership,  or  an 
explanation  of  finding  or  of  purchase  or  of 
borrowing,  provided  only  it  indicated  the  in- 
tent of  the  possession.  It  would  also  be  im- 
material that  it  was  made  before  arrest,  or  dis- 
covery of  the  goods,  or  claim  made,  or  sus- 
picion raised,  or  that  it  was  made  after  ar- 
rest or  discovery  or  claim  or  suspicion,  provided 
only  that  it  was  made  during  possession." 

See,  also,  Wigmore  on  Evidence,  vol.  3,  S 
1732(2),  pp.  2229,  2230.  Clearly  the  author- 
ities favor  the  admission  of  such  evidence, 
though  there  are  decisions  to  the  contrary. 

What,  then,  is  the  rejected  testimony  and 
the  force  and  effect  to  be  attributed  to  it 
when  admitted,  as  we  think  it  should  be  upon 
a  retrial  of  the  case  ordered.  There  were 
various  phases  of  the  offers  that  were  re- 
fused, and,  as  all  of  them  are  governed  by 
the  same  evidentiary  rule,  It  is  necessary  to 
discuss  only  one  of  these  phases.  The  lor- 
gnette, chain,  and  automatic  pistol  were  taken 
trom  the  residence  of  W.  C.  Patterson,  not  by 
defendant,  but  by  the  two  boys,  who  sold  the 
property  to  him  soon  thereafter.  The  wit- 
ness Fleming,  having  stated  his  recollection 
as  to  the  date  of  the  burglary  of  the  Patter- 
son residence,  was  asked  when  with  refer- 
ence to  the  burglary  the  property  stolen  was 
delivered  to  him  by  defendant  This  question 
the  court  refused  to  permit  the  witness  to 
answer,  as  the  court  did  also  with  respect  to 
a  similar  Question  propounded  to  defendant 


as  a  witness  in  his  behalf.  As  neither  of 
them  was  permitted  to  answer  In  his  own 
language,  we  do  not  know  what  they  would 
have  said,  and  must  therefore  rely  upon  what 
counsel  proposed  to  prove  by  them.  This  was 
his  proffer : 


**^ 


'We  want  to  show  that,  as  soon  as  the  de- 
fendant learned  that  the  Patterson  home  had 
been  entered  and  these  boys  accused  of  stealing 
this  property,  the  defendant  immediately  went 
to  the  lieutenant  of  police,  Fleming,  and  turn- 
ed the  property  over  to  him,  and  said  he  was 
afraid  it  was  stolen  property.' 


f> 


Nor  ^^as  Fleming  permitted  to  state  wheth- 
er he  went  to  defendant  or  defendant  came  to 
him  in  regard  to  the  property,  or  how  Flem- 
ing learned  that  the  lorgnette,  chain,  and 
gun  were  in  defendant's  possession.  Clearly 
this  proof  was  admissible. 

The  testimony  of  the  two  boys  introduced 
by  the  state  as  witnesses  to  show  his  knowl- 
edge was  complete  and  positive,  and,  if  true, 
plainly  showed  the  full  knowledge  of  defend- 
ant respecting  the  ownership  of  the  goods. 
Of  course  he  denied  all  knowledge,  and,  as 
bearing  upon  that  question,  the  acts  and 
statements  of  the  accused  made  while  the 
goods  were  yet  in  his  possession,  explaining 
the  reason  and  character  of  such  possession, 
are  material.  If  he  conceals  the  goods  and 
makes  evasive  or  contradictory  answers  re- 
specting them,  that  is  evidence  for  the  state. 
Similarly  he  ^ould  not  be  denied  the  benefit 
of  those  of  his  acts  and  statements  which 
are  In  his  favor.  The  jury  can  determine  the 
weight  to  be  accorded  them.  In  this  case  the 
evidence  to  show  defendant's  knowledge  is 
clear  and  positive,  and  it  may  well  be  that, 
when  he  learned  that  the  boys  from  whom  he 
bought  the  goods  were  accused  of  the  rob- 
bery, desiring  to  manufacture  evidence  in  his 
favor,  he  turned  the  goods  over  to  the  offi- 
cer with  the  statement  that  he  was  afraid 
they  were  stolen.  Furthermore,  that  state- 
ment may  not  necessarily  be  inconsistent 
with  his  prior  knowledge  of  their  stolen  char- 
acter; for,  even  if  he  had  known  from  the 
beginning  the  truth  concerning  the  goods,  he 
still  could  have  made  the  same  statement  to 
the  offiicer.  However  the  fact  may  be,  It  is 
peculiarly  within  the  province  of  the  jury  to 
determine  as  a  question  of  veracity  between 
the  prosecuting  witnesses  and  defendant. 

What  probative  value  is  to  be  attached  to 
the  testimony  when  admitted  is  for  the  jury 
to  answer  by  their  verdict.  It  is  not  conclu- 
sive and  counsel  for  defendant  do  not  claim 
that  it  is.  The  jury  may  accord  to  It  much, 
little,  or  no  weight  when  called  upon  to  con- 
sider it  In  connection  with  the  other  facts 
and  circumstanofes  proved  upon-  the  trial. 
They  may  deem  it  sufficient  to  justlfi^  a  ver- 
dict for  defendant;  they  may  deem  It  a  mere 
exculpatory  and  unreliaDle  story  concocted  to 
meet  the  exigencies  of  a  serious  situation, 
and  give  it  little  credence.    What  view  they 
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shall  accept  or  adopt  neither  this  court  nor 
the  trial  court  has  authority  or  power  to  say 
in  the  first  instance. 

[6]  Some  contention  has  arisen  as  regards 
instructions  given  or  refused,  but  the  action 
thereon  is  not  reviewable,  because,  though 
copied  into  the  record  in  the  form  of  an  ap- 
pendix, they  are  not  made  part  of  the  record 
by  a  bill  of  exceptions  signed  by  the  Judge 
presiding  at  the  trial.  He  declined  to  certify 
such  a  bill  because  no  objection  or  exception 
was  taken  at  any  time  before,  during,  or  aft- 
er the  trial,  or  before  the  dose  of  the  term 
at  which  the  trial  took  place.  Hence  we  do 
not  consider  them.  Adkins  r.  Globe  BHre  In- 
surance Co.,  46  W.  Va.  384,  82  S.  B.  194; 
Core  ▼.  Marple,  24  W.  Va.  354. 

Perceiving  no  other  error,  we  reverse  the 
judgment  only  because  of  the  erroneous  re- 
jection of  admissible  evidence,  and  remand 
the  case  for  retriaL 

MILLER,  P.,  absent. 


(84  W.  Va.  151) 

STATE  T.  BAKER.    (No.  8655.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  6,  19190 

(Byllahut  hy  the  Court*) 

1.  Criminal  Law  «=s>422(e),  424(1)  —  Evi- 
dence—Testikont  OF  CONSPIBATOBS. 

A  prima  facie  case  of  conspiracy  between 
defendant  and  another,  or  others,  in  the  com- 
mission of  a  crime  having  been  established,  acts 
and  declarations  during  its  progress,  by  any  one 
of  them,  whether  defendant  is  present  or  ab- 
sent, is  admissible  as  evidence  against  him,  but 
not  declarations  made  after  the  transaction  is 
ended. 

2.  Cbiminai.  Law  ^=s>370--Otheb  OFncNSEft— 

SOIENTEB^BVIDENGE. 

On  the  trial  of  one  charged  with  receiving 
stolen  goods,  evidence  that  he  received  other 
stolen  goods,  knowingly  or  ignorantly,  either 
prior  or  subsequent  to  the  time  of  the  offense 
charged,  is  admissible  to  prove  a  scienter,  pro- 
vided such  other  collateral  acts  are  not  too  re- 
mote in  point  of  time. 

3.  CMMiKTAii  Law  «=>364(1,  8)— Res  GEST-ac— 
Acts  and  DEcz^AaAXioNS  Upon  Receiving 
Stolen  Goods. 

Acts  and  declarations  by  accused  on  re- 
ceipt of  stolen  goods,  or  on  his  arrest  while  the 
goods  are  in  his  possession,  are  parts  of  the  res 
gestfie,  and  evidence  of  them  is  admissible 
whether  it  be  for  or  against  him. 

4.  Cbiminax  Law  ^=:»364(6)  —  Res  GBSXiB— 
Conduct  and  Statements-  of  Aocusbd. 

To  constitute  the  conduct  and  statements  of 
accused  parts  of  the  res  gests,  it  is  not  neces- 
sary that  they  should  be  precisely  concurrent 
with  the  act  charged;    it  is  sufficient  if  they 


spring  from  it  and  are  done  and  made  under 
circumstances  precluding  design. 

5.  Cbucin AL  Law  ^cs»1054(1)  —  Assignmbnt 

07   EBBOB-fiUFnCIENCT. 

An  assignment  (rf  error  relating  to  the  re- 
jection of  profered  evidence,  or  refusal  to  per- 
mit a  witness  to  testify,  who  has  violated  the 
court's  order  exduding  witnesses  from  the 
courtroom  during  the  hearing  of  testimony,  not 
excepted  to,  will  not  be  considered  on  writ  of 
error. 

e.  Criminal  Law  «=»824(8)  —  Pubpose  of 
Evidence  —  Requested  Instbuction— Com- 

FUklNT. 

A  party  who  has  failed  to  request  the  court 
to  instruct  the  jury  for  what  purpose  certain 
evidence  was  received,  which  is  admissible  for 
a  particular  purpose  only,  cannot  complain. 

Error  to  Circuit  Court,  Wood  County. 

Monroe  H.  Baker  and  Bums  Cottrill  were 
Jointly  indicted  for  buying  and  receiving 
stolen  goods,  and  defendant  Baker  was  tried 
separately  and  convicted,  and  he  brings  er- 
ror.   Reversed  and  remi^nded  for  new  trial. 

Clhas.  E.  Hogg,  of  Point  Pleasant,  and  B. 
B.  Bills,  of  Parkersburg;,  for  plaintiff  In  er- 
ror. 

E*  T.  England,  Atty.  Gen.,  Charles  Ritchie, 
Asst.  Atty.  (Jen.,  and  Jas,  S,  Wade,  of  Park- 
ersburg, for  the  State. 

WILLIAMS,  J.  Defendant  and  one  Burns 
Cottrill  were  Jointly  indicted  for  buying  and 
receiving  from  William  Gilman  and  Wllbert 
Peebles  stolen  goods,  the  property  of  the  Ger- 
manla  Club,  a  corporation,  knowing  them  to 
be  stolen.  Defendant  was  tried  separately, 
convicted*  and  sentenced  to  Ave  years'  im- 
prisonment in  the  penitentiary,  and  he  brings 
error. 

[1]  He  assigns  as  error  the  admission  of 
declarations  made  by  third  parties,  not  in  his 
presence.  This  relates  to  conversations 
which  occurred  between  Gilman  and  Peebles, 
the  two  principal  prosecuting  witnesses,  and 
Bums  Cottrill,  concerning  the  sale  to  the  lat- 
ter of  the  stolen  property ;  consisting  of  pok- 
er chips,  cards,  cigars,  and  three  billiard 
balls,  alleged  to  be  worth  in  all  $25.  The 
prosecuting  witnesses  admit  they  stole  the 
articles  from  the  Germanla  Club  rooms,  in 
the  city  of  Parkersburg.  They  swear  they 
entered  the  building  twice  in  the  same  aft- 
ernoon, the  first  time  stealing  eleven  pints  of 
whisky,  put  up  in  pint  bottles,  and  the  sec- 
ond time  the  property  named  in  the  Indict- 
ment; that  a  boy  named  Charles  Rudy,  who 
was  with  them,  took  two  pints  home  witb 
him,  and  they  took  the  remaining  nine  up  to 
the  high  school  building  and  hid  them  in  a 
garbage  can,  and  came  down  on  Eighth  street 
and  saw  Monroe  Baker,  the  defendant  Gil- 
man swears  he  sold  defendant  four  cigars 
that  he  had  stolen  out  of  the  Germanla  build- 
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Ing,  for  five  cents ;  that  defendant  asked  blm 
where  he  got  them  and  he  told  him  at  the 
Gernumla  Club,  and  defendant  said  "to  be 
carefuL"  Witnesses  swear  they  then  told 
him  about  the  whisky  and  where  they  had 
put  it,  and  that  defendant  said  to  them,  in 
case  they  could  not  sell  it,  to  bring  it  to  him 
and  he  would  buy  it.  Later  in  the  afternoon, 
nearly  dark,  these  two  boys,  Gilman  and 
Peebles,  swear  they  again  came  back  on 
Eighth  street  and  met  Burns  Cottrill,  and 
asked  him  where  Mon  Baker  was,  and  that 
Cottrill  replied  tha't  he  was  busy,  they  could 
not  see  him,  and  asked  them  what  they  want- 
ed with  him,  and  they  told  him  they  had 
some  wMsky  they  wanted  to  sell  him;  that 
Cottrill  said  "to  wait  and  he  would  go  and 
see  Mon,"  and  immediately  left  them  and 
went  across  the  street  and  up  into  Baker's 
apartments,  which  were  on  the  third  floor, 
over  Stout's  drug  store ;  that  in  a  short  time 
Cottrill  returned  and  the  three  then  went 
up  to  the  high  school  building,  where  the 
whisky  had  been  hidden,  and  discovered  that 
sevai  pints  of  it  had  been  stolen,  and  they 
sold  the  remaining  two  to  Cottrill  for  $1.50. 
They  say  Cottrill  asked  them  where  they  got 
the  whisky,  and  they  told  him  at  the  Ger- 
mania  Club,  and  also  told  him  there  were 
poker  chips  and  cards  up  there,  ^sxd  Cottrill 
replied  that  **Mon  needed  poker  cards  and 
would  give  us  20  cents  a  deck  for  all  cards 
with  unbroken  seals;  that  men  would  go  up 
there  to  play,  and  Mon  wouldn't  use  cards 
that  hadn't  unbroken  seals."  Gilman  swears 
Cottrill  was  then  employed  by  defendant. 
After  this  conversatldh  with  Cottrill,  wit- 
nesses swear  they  went  back  and  entered  the 
Germania  Club  rooms  the  second  time,  and 
stole  the  cards,  x>oker  chips,  cigars,  and  three 
billiard  balls,  and  had  part  of  them  In  a  bas^ 
ket;  that  they  met  Cottrill  on  Sixth  street 
in  front  of  the  Parkersburg  Fish  &  Oyster 
Market,  and  there  sold  him  some  of  the  ar- 
ticles for  |3 ;  that  he  said  It  was  too  dark  to 
see  the  other  things,  and  to  take  them  up  to 
Baker's  apartments ;  that  they  then  followed 
him  up  to  the  toilet  room  In  Baker's  apart- 
ments, and  there  sold  him  the  balance  of  the 
stuff  for  $5,  making  $8  in  all ;  that  they  were 
not  allowed  in  Baker's  room,  and  did  not  see 
him  while  up  there,  but  did  see  him  on  the 
sidewalk  when  they  came  back  down  the 
stairs,  and  he  asked  them  if  they  had  seen 
Cottrill,  and  they  told  him  they  had,  and 
had  sold  him  some  poker  chips,  billiard  balls, 
and  stogies  for  $8,  and  he  replied,  "Go  a 
little  careful,"  and  then  they  separated. 
This  evidence  sufficiently  connects  defendant 
with  the  transaction  between  Cottrill  and  the 
culprits  to  establish  a  prima  facie  case  of 
conspiracy  between  Cottrill  and  defendant 
and  makes  the  declarations  of  either  one, 
made  while  engaged  In  the  commission  of 
the  crime,  competent  evidence  against  the 
other.    Declarations  and  conversations  of  a 
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conspirator,  made  In  furtherance  of  the  com- 
mon purpose  or  during  the  progress  of  the- 
crime,  are  competent  evidence  against  a  co- 
conspirator. 

"On  its  being  shown  that  one  or  more  per- 
sons were  acting  in  concert  with  the  defend- 
ant about  the  thing  in  question,  all  with  a  com- 
mon' object,  declarations  during  its  pjrogresB  by 
any  one  of  the  others,  whether  present  or  ab- 
sent, may  be  given  in  evidence  against  the  de- 
fendant; yet  not  declarations  after  the  trans- 
action is  ended."  2  Bishop's  New  Orim.  Proc. 
§  1248;  State  v.  Cain,  20  W.  Va.  679;  and 
State  V.  Prater,  02  W.  Va.  144,  48  8.  E.  230. 

[Z]  Evidence  of  i^  like  offense,  committed 
subsequently  to  the  one  diarged,  was  admit- 
ted over  defendant's  objection,  of  which  he- 
complains.  About  a  week  after  the  boys  had 
burglarised  the  Germania  Club  and  had  been 
arraigned  for  it  and  placed  under  bond,  they 
entered  a  dwelling  house  and  stole  therefrom 
three  quarts  of  whisky  and  a  quart  of  gin, 
and  were  allowed  to  testify  that  they  sold 
the  whisky  to  defendant  An  essential  ele- 
ment of  the  crime  of  receiving  stolen  goods 
Is  the  scienter  or  guilty  knowledge  at  the- 
tlme  they  were  received.  This  testimony 
was  admissible  as  evidence  of  defendant's 
guilty  knowledge  when  he  made  the  previous 
purchase  for  which  he  is  indicted.  Such  evi- 
dence, says  Wigmore  (volume  1,  §  325),  is  re- 
ceived to  prove  guilty  intent  on  the  theory 
that  the  oftener  one  is  found  in  possession  of 
stolen  goods  the  less  likely  It  is  that  his  pos- 
session, on  the  occasion  charged,  was  inno- 
cent 

"It  is  not  a  question  of  specifically  proving 
knowledge;  it  is  merely  a  question  of  the  im- 
probability of  an  innocent  intent  Several  prac- 
tical differences  result:  (1)  It  Is  immaterial 
whether  in  the  other  instances  a  knowing  pos- 
session is  shown.  It  is  the  mere  fact  of  the  re- 
peated possession  of  other  stolen  goods  that 
lessens  the  chances  of  innocence.  (2)  It  is  im- 
material that  the  otfier  goods  were  similar  in 
kind  to  those  charged,  or  were  received  from 
the  same  person.  On  the  contrary,  the  greater 
the  variety  of  the  goods  and  of  the  sources  they 
came  from,  the  more  striking  the  coincldencer 
and  the  more  difficult  to  believe  that  the  ex- 
planation is  an  innocent  one.  (3)  It  is  immate- 
rial whether  the  other  possessions  occurred  be- 
fore or  after  the  i>o88eesion  charged ;  It  is  the 
multiplieation  of  instances  that  affects  our  be- 
lief, and  not  the  time  of  their  occurrence,  pro- 
vided the  time  Is  not  so  distant  as  to  be  ac- 
countable for  on  the  theory  of  diance  acquisi- 
tion."    1  Wigmore  on  Evidence,  supra; 

Evidence  of  other  similar  acts,  whether 
prior  or  subsequent  to  the  act  charged,  is  al- 
so admissible  to  show  a  plan  or  system.  The 
fact  to  be  ascertained  is  one  of  induction, 
and  the  greater  the  number  of  consistent 
facts  the  more  certain  is  the  induction. 

"The  time  of  the  collateral  facts  is  immaterial, 
provided  they  are  dose  enough  together  to  in- 
dicate that  they  are  a  part  of  the  system.    In 
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order  to  prore  purpose  and  design,  evidence  of 
system  is  relevant;  and  in  order  to  prove  sys- 
tem, collateral  and  isolated  offenses  are  admis- 
sible from  which  system  may  be  inferred."  1 
Wharton's  Crim.  Ev.  <10th  Ed.)  §  39;  Under- 
hill's  Crim.  Ev.  (2d  Ed.)  §  89;  and  Bank  v. 
Barker,  75  W.  Va.  244,  83  S.  B.  898. 

The  decifiions  regarding  the  admissibility 
of  evidence  of  subsequent,  similar,  and  col- 
lateral acts  to  prove  intent  are  not  altogether 
harmonious,  but  the  weight  of  authority,  as 
well  as  reason,  favors  the  admission  of  such 
evidence,  provided  the  subsequent  act  Is  not 
too  remote  in  time  from  the  one  charged. 

'*In  a  prosecution  for  receiving  stolen  goods, 
evidence  that  defendant  received  other  stolen 
property  from  the  same  thief  concerned  in  the 
delivery  in  the  offense  charged,  12  days  sub- 
sequent to  the  time  of  the  alleged  offense,  was 
admissible  to  show  guilty  knowledge  or  intent.*' 
Jeffries  v.  United  States,  7  Ind.  T.  47,  103  S. 
W.  761. 

Complaint  is  made  that  the  purpose  for 
which  this  evidence  was  admitted  was  not 
explained  to  the  jury  by  the  court.  A  suffi- 
cient reply  to  this  complaint  is  that  the  court 
was  not  requested  to  do  so.  It  is  not  error 
to  hear  evidence  if  it  Is  admissible  for  any 
purpose,  and  the  party  who  would  limit  it  to 
a  particular  purpose  should  ask  for  an  in- 
struction to  that  effect  Perkins  v.  Trac- 
tion Co.,  81  W.  Va.  782,  95  S.  E.  797. 

[3,4]  The  theft  of  the  property  was  dis- 
covered the  same  evening  it  was  stolen,  and 
Officer  Fleming  notified  defendant,  who  main- 
tained a  billiard  table,  to  keep  a  lookout  for 
the  stolen  billiard  balls ;  that  the  thief  might 
bring  them  to  him.  The  state's  witnesses 
had  testified  that  they  had  sold  them  to 
Burns  CottrlU  in  the  toilet  room  of  defend- 
ant's apartments,  and  when  CottriU  was  be- 
ing examined  as  witness  for  defendant  he 
was  asked: 

"What  occurred  between  you  and  Baker  when 
you  delivered  to  him  the  poker  chips  and  the 
billiard  balls,  cards,  and  supplies?" 

The  attorney  for  the  defense  stated  that 
he  expected  the  witness  to  state  that  defend- 
ant said: 

"Bums,  this  stuff  might  be  stolen.  Lieut. 
Fleming  told  me  a  little  while  ago  that  some 
one  had  broken  into  Germania  and  stolen  some 
billiard  balls,  and  these  might  be  the  property; 
that  he  better  see  the  officers  and  let  them 
know  about  it." 

This  testimony  was  excluded  on  the  ground 
that  it  was  a  self-serving  declaration.  But  it 
is  so  closely  connected  with  the  transaction 
between  the  thieves  and  Burns  CottriU,  con- 
cerning which  the  state's  witnesses  had  testi- 
fied, as  to  be  a  part  of  the  res  gestse,  and  it 
should  have  been  admitted.  It  matters  not 
that  the  declaration  was  evidence  in  his  fa- 
vor. Evidence  of  the  conduct  and  declara- 
tions of  witness  CottriU  concerning  the  same 


transaction  had  been  received  as  evidence 
against  accused,  and  evidence  of  what  he 
himself  said  and  did  at  the  same  time,  or  so 
near  thereto  as  to  constitute  a  part  of  the 
res  gestae,  should  likewise  have  been  admit- 
ted, even  though  it  was  in  his  favor  and  had 
the  appearance  of  a  self-serving  declaration. 

"On  a  trial  for  receiving  stolen  property  know- 
ing the  same  to  have  been  stolen,  it  is  compe- 
tent for  the  defense  to  show  by  the  accused,  he 
being  a  witness  in  his  own  behalf,  when,  firom 
whom,  how,  and  under  what  drcumstancea  be 
received  it,  and  what  was  done  and  said  at  the 
time  in  connection  with  the  receipt  of  it  by 
himself;  such  facts  being  part  of  the  res  gestie 
to  be  submitted  as  evidence,  and  weighed  by 
the  jury."  State  v.  Bethel,  97  N.  C.  459,  1  S. 
E.  551. 

"Declarations  of  the  accused,  however,  are  ad- 
missible in  his  favor  if  they  formed  a  part  of  a 
conversation  proved  by  the  state,  or  if  they  are 
part  of  the  res  gest«."  12  Cyc.  427,  and  numer- 
ous cases  cited  in  note  40,  and  State  v.  Gold- 
strohm,  99  S.  E.  248,  decided  at  the  present 
term. 

"It  is  not,  however,  necessary  that  such  dec- 
larations, to  be  part  of  the  res  gests,  should  be 
precisely  concurrent  with  the  act  under  trial ; 
it  is  enough  if  they  spring  from  it  and  are  made 
under  circumstances  which  preclude  the  idea  of 
design."  2  Wharton's  Crim.  Ev.  {  691 ;  Under- 
hUl's  Crim.  Ev.  (2d  Ed.)  S  302;  State  v.  Ab- 
bott, 8  W.  Va.  841 ;  State  v.  Jacobs,  133  Mo. 
App.  182,  113  S.  W.  244;  MitcheU  v.  Terri- 
tory, 7  Okl.  527,  54  Pac.  782;  Smith  v.  Ter- 
ritory, 14  Okl.  518,  79  Pac.  214;  State  v. 
White,  77  VL  241,  59  Aa  829,  2  Ann.  Gas. 
302. 

GeneraUy  the  rejection  of  such  evidence 
will  be  presumed  to  have  prejudiced  the  ac- 
cused. Authorities  above  cited.  Error  wUl 
be  presumed  prejudicial  unless  it  plainly  ap- 
pears that  it  could  not  have  affected  the  re- 
sult.   1  Encyc.  Dig.  Va.  &  W.  Va.  Cases,  585. 

[6,  6]  The  court  made  an  order  excluding 
all  witnesses  from  the  courtroom  during  the 
taking  of  testimony,  and  C.  Percy  Foley,  a 
witness  for  defendant,  was  not  permitted  to 
testify,  because  he  had  remained  in  the  court- 
room during  the  examination  of  other  wit- 
nesses in  violation  of  the  order,  and  this  is 
assigned  as  error.  Under  the  rules  of  prac- 
tice in  this  state  we  cannot  consider  this  as- 
signment for  two  reasons:  (1)  No  exception 
was  taken  to  the  court's  ruling;  and  (2)  it 
does  not  appear  that  the  witness'  testimony 
would  have  been  material.  It  Is  proper  to 
state,  however,  that  the  violation  by  a  wit- 
ness of  such  order,  whether  accidental  or  by 
design,  does  not  render  him  incompetent,  but 
only  affects  his  crediblUty.  State  v.  Stewart, 
63  W.  Va.  597,  60  S.  B.  591,  and  Gregg  v. 
State,  3  W.  Va.  705.  In  some  jurisdictions, 
however,  the  trial  court  may.  In  its  discre- 
tion, exclude  the  witness.    12  Cyc  547. 

When  testifying  in  his  own  behalf,  defend- 
ant was  not  allowed  to  state  what  he  said  to 
Bums  CottriU  when  the  latter  first  exhibited 


W.Va.) 


80UWKNCE  T.  HESS 
(99  &B.) 


255 


to  him  the  stolen  property  which  he  had 
bought  just  previously.  The  statement  de- 
fendant then  made  was  a  part  of  the  res  ges- 
tae, and  should  have  been  admitted,  for  th^ 
reasons  stated  in  considering  the. assignment 
relating  to  the  exclusion  of  witness  Burns 
Cottrill's  testimony  to  prove  the  same  or  sim- 
ilar statements  by  defendant. 

Charles  Rudy,  a  witness  for  the  state,  tes- 
tified that  he  was  with  Oilman  and  Peebles 
when  they  met  defendant  at  the  Stout  &  Dils 
garage;  that  they  stopped  there  with  him, 
**and  didn't  want  [him]  to  hear  what  they 
were  talldng  about."  Being  asked  how  he 
knew  they  did  not,  he  said  *'they/'  meaning 
the  two  boys,  "told  him  to  stand  over  by  one 
side;  they  wanted  to  talk  secretly;"  but  he 
did  not  know  whether  Hon  Baker,  the  de- 
fendant, told  him  that  or  not,  nor  did  he 
know  whether  Baker  heard  the  remark  the 
other  boys  made  to  him,  that  Baker  was  half 
the  length  of  the  building  from  them  at  the 
time  the  remark  was  made.  It  not  appear- 
ing that  Baker  heard  or  was  near  enough  to 
hear  the  remark  made  to  the  witness,  it  is 
insisted  that  the  court  erred  in  not  sustain- 
ing defendant's  motion  to  exclude  the  evi- 
dence. We  do  not  think  so.  A  prima  fade 
conspiracy  was  established  between  Gilman 
and  Peebles  and  Baker,  as  well  as  between 
the  latter  and  Cottrill,  and  evidence  of  their 
declarations  was  admissible  against  Baker 
for  the  same  reason  the  evidence  of  Cott- 
rilUs  declaration  against  him  was  admitted. 
It  matters  not  that  Gilman  and  Peebles  were 
not  Jointly  indicted  with  him.  The  declara- 
tion, as  the  evidence  tends  to  show,  was 
made  in  furtherance  of  a  common  design  or 
plan  in  which  all  three  were  interested.  2 
Wharton's  Grim.  Bv.  aOth  Ed.)  §  700;  Un- 
derhill's  Grim.  Ev.  §  492 ;  Slaughter  v.  State, 
113  Ga.  284, 38  S.  E.  854,  84  Am.  St  Rep.  242 ; 
Graff  v.  People.  208  111.  312,  70  N.  B.  299; 
State  v.  Wackernagle.  118  Iowa,  12,  91  N. 
W.  761;  and  State  v.  Wilson,  72  Minn.  522, 
75  N.  W.  715. 

The  Judgment  will  be  reversed*  and  the 
case  remanded  for  a  new  triaL 

MILLER,  P.,  absent 


(S4  W.  Va,  111) 

SGHWENGK  v.  HESS  et  at 

BANK  OF  MANNINGTON  v.  SAME. 

(Sob.  3698,  3699.) 

(Supreme  Goort  of  Appeals  of  West  Virginia. 

April  29,  1919.) 

(8i/llahu$  J}y  the  Oouri.) 
1.  Equttt   ^=s>S92  —  SuBuissioN  and  Gon- 

BIDEBATION     OF     GAUSK— GONTINUANOE     FOB 
FUBTHSB  TBSTIMOirT. 

Though  a  cause  may  have  been  submitted 
•ad  considered,  and  a  decree  indicated,  but  be- 


fore final  entry  of  tiie  decree  the  court  is  of 
opinion  that  through  inadvertence  under  a  mis- 
apprehension of  the  law,  the  issues  involved 
have  not  been  sufficiently  or  properly  developed 
by  the  evidence  to  enable  the  court  to  do  jus- 
tice between  the  parties,  it  may  without  com- 
mitting reversible  error  continue  the  cause  with 
leave  to  the  parties  to  take  further  testimony. 

2.  Fbauduuent  Gonvetances  ^=>104(2)  — 
gonvetance  to  wife— indebtedness  of 
Husband— Rights  of  Gbeditobs. 

Where  a  wife  in  good  faith  and  without 
fraud  on  her  part  or  knowledge  of  fraud  or 
fraudulent  intent  on  his  part  purchases  the  in- 
terests of  her  husband  in  lands  owned  by  them 
jointly,  the  gift  to  them  of  her  father  and  moth- 
er, and  pays  him  therefor  in  cash  or  its  equiva- 
lent out  of  her  own  separate  estate  an  adequate 
consideration,  the  same  will  not  three  or  four 
years  thereafter  at  the  suit  of  his  creditors  be 
set  aside  as  fraudulent  and  void,  although  some 
of  the  debts  of  the  husband  represented  by  plain- 
tiff were  then  outstanding. 

3.  Fraudulent  Gonvetances  ^s995(1)  — 
Inadequacy  of  Pbicb— Fraud. 

In  such  cases  mere  inadequacy  of  the  price 
is  not  sufficient  to  avoid  a  deed,  nor  is  it  suf- 
ficient to  impute  fraud  on  the  part  of  the  wife, 
although  her  husband  be  insolvent,  unless  the 
price  paid  is  so  inadequate  as  to  shock  the  mor- 
al sense  and  the  conscience  of  a  court  of  equity. 

Appeal  from  Glrcuit  Gourt,  Marion  Gounty. 

Bill  by  Lawrence  S.  Schwenck,  trustee, 
etc.,  against  Ambrose  D.  Hess,  Malissa  A. 
Hess,  and  others,  consolidated  with  bill  by 
Bank  of  Mannington  against  the  same  de- 
fendants. Decree  for  plaintiff  in  each  case, 
and  Malissa  A.  Hess,  defendant  in  each  case, 
appeals.    Reversed,  and  bills  dismissed. 

W.  M.  Hess,  of  Mannington,  for  appellant 
L.  S.  Schwenck,  of  Mannington,  for  appel- 
lee. 

MILLER,  P.  These  causes  were  consoli- 
dated and  disposed  of  as  one  suit.  BYom  the 
decree  below  the  defendant  Malissa  A.  Hess 
has  appealed. 

The  bill  in  each  case  was  filed  at  the  Feb- 
ruary Rules,  1915.  Plaintiff  in  the  first  case 
Is  trustee  in  bankruptcy  of  Hess  and  Sturm, 
partners  as  Hess  &  Sturm,  and  as  individu- 
als. It  is  alleged  that  Hess  A  Sturm,  as 
partners,  and  Hess  individually,  were  adjudg- 
ed bankrupt  October  22,  1913,  and  that  on 
November  22,  following,  plaintiff  was  duly 
elected  and  qualified  trustee  in  bankruptcy; 
that  on  November  15,  1913,  said  Sturm  was 
also  adjudged  a  bankrupt;  and  that  on  De- 
cember 10,  following,  plaintiff  was  elected 
trustee  in  bankruptcy  of  his  estate. 

The  plaintiff  bank  in  the  second  of  said 
suits  sues  as  a  creditor  of  Hess  &  Sturm, 
their  claim,  .as  alleged,  being  represented  by 
three  notes  dated  August  24,  1913,  payable 
three  months  after  date,  for  the  earn  of  $925.- 
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OOj  with  intei^est  from  Norember  24,  1913, 
in  which  notes,  the  bill  alleges,  there  is  In- 
cluded a  note  dated  August  8,  1905,  payable 
three  months  after  date,  which  was  renewed 
on  November  8,  1905,  and  from  time  to  time 
thereafter  until  December  30,  1910,  when  it 
was  renewed  for  $725.00,  and  that  this  note 
was  renewed  from  time  to  time  until  April 
24,  1913,  when  the  makers  obtained  a  new 
loan  from  plaintiff  of  $200.00,  thereby  ii^- 
creasing  their  indebtedness  to'  plaintiff  to 
$925.00. 

The  object  of  both  suits,  so  ftir  as  the  pres- 
ent controversy  Is  concerned,  was  the  same, 
namely,  to  set  aside  as  voluntary,  fraudulent 
and  void  as  against  the  creditors  of  Hess* 
and  especially  those  existing  prior  thereto, 
two  deeds,  each  dated  March  24,  1910,  the 
first  from  Hess  and  Mallssa  A.,  his  wife,  to 
John  A.  Sandy,  the  second  from  Sandy  to 
Mallssa  A.  Hess,  each  for  the  purported  con- 
sideration of  nine  hundred  and  thirteen  dol- 
lars as  recited  therein,  covertng  the  same  four 
several  tracts  of  land,  described  by  metes 
and  bounds  as  containing  respectively  7^ 
acres,  21  acres  and  59  poles,  87  acres,  and  15 
acres,  the  same  land  which  had  theretofore 
been  conveyed  to  the  said  Hess  and  wife  by 
Rezln  J.  Martin  and  wife,  respectively  the 
father  and  mother  of  said  Mallssa  A.  Hess, 
the  first  three  tracts  by  deed  dated  Novem- 
ber 22,  1892,  the  fourth  by  deed  dated  Feb- 
ruary 22,  1893,  the  Pittsburg  coal  under  this 
land,  the  deeds  recite,  having  prior  thereto 
been  sold  and  thereby  reserved. 

The  answer  of  Mallssa  A.  Hess  in  each 
case  denies  all  the  material  allegations  of 
the  bills  aftecting  her  rights  and  title  to  said 
lands,  denies  that  the  deed  from  her  husband 
through  said  Sandy  was  voluntary,  fraudu- 
lent and  without  adequate  consideration,  but 
that  on  the  contrary  she  paid  for  her  hus- 
band's interest  therein  out  of  her  own  sepa- 
rate estate  and  funds  a  full  and  adequate 
consideration  therefor,  without  fraud  or 
fraudulent  intent  on  her  imrt,  or  knowledge 
of  such  fraud  on  the  part  of  anyone.  She 
admits  that  prior  to  the  deed  to  her  of 
March  24,  1910,  her  husband  was  the  owner 
of  a  half  undivided  interest  in  the  fifteen 
acre  tract,  but  says  that  as  to  the  other 
tracts,  they  were  conveyed  to  her  and  him 
as  aforesaid  by  her  father  and  mother,  and 
to  be  in  full  of  their  Interest  in  her  father*s 
estate,  and  subject  to  certain  reservations 
in  mineral  and  mining  rights,  and  also  upon 
the  condition  that — 

"If  Flora  V.  Hess  and  Louie  Bell  Hess,  the 
daughters  of  said  Ambrose  D.  Hess  and  MaUs- 
sa  A.  Hess,  should  survive  one  of  their  parents 
and  any  of  the  above  property  has  not  been 
sold  by  said  parents  by  mutual  agreement  of 
both  of  them  as  hereinafter  stated  then  one 
half  of  whatever  of  said  property  remains  un- 
sold shall  fall  or  descend  to  them  absolutely 
and  in  fee  simple,  and  in  case  said  children  shall 


survive  botiii  of  tbdr  parents  then  all  of  such 
unsold  property  shall  descend  to  tiiem,  or  if 
only  one  of  the  said  diildren  survive  one  or  both 
of  her  parents  she  is  to  receive  what  both  woula 
have  received  had  both  been  living.  Nothing 
in  this  writing,  however,  is  to  be  construed  so 
as  to  prevent  the  said  Ambrose  D.  Hess  and  the 
said  MalisSa  A.  Hess  from  selling  and  convey- 
ing away  any  part  or  all  of  the  aforesaid  prop- 
erties providing  such  sale  or  sales  is  or  are  the 
free  act  or  acts  of  botii  of  them  and  not  one 
alone." 

So  that,  as  respondent  alleges,  said  Am- 
brose D.  Hess  did  not  at  any  time  own  an 
undivided  half  interest  In  said  three  tracts 
in  fee;  that  strictly  construed  he  never 
owned  nor  was  able  to  convey  more  than  a 
life  interest  in  the  undivided  half  interest 
in  said  three  tracts;  that  prior  to  respond- 
ent's purchase  thereof,  her  husband  had  been 
endeavoring  to  s^U  his  Interest  therein  to 
other  persons;  and  that  because  said  land 
had  constituted  the  home  place  and  had  been 
so  conveyed  to  her  by  her  father,  and  she 
did  not  want  said  lands  or  her  husband's 
interest  therein  to  pass  out  of  the  family  and 
into  the  hands  of  strangers,  she  was  induced 
to  purchase  the  same  and  did  so,  paying  as 
she  truly  believed,  considering  the  character 
of  the  Interests  of  her  husband  therein  and 
the  burden  thereon,  the  full  value  thereof  as 
aforesaid. 

Respondent  further  answered  that  before 
the  purchase  of  said  interests,  she  was  in- 
formed by  said  Sandy  and  others  connected 
with  Hess  &  Sturm  that  said  firm  was  sol- 
vent, was  in  good  shape,  with  assets  above 
liabilities,  and  that  she  had  no  different  in- 
formation or  knowledge  of  the  affairs  of 
said  firm  until  more  than  three  years  after 
her  purchase  of  said  lands,  when  said  firm 
and  the  individual  members  thereof  were  ad- 
judged bankrupts. 

On  the  bills,  answers  and  proof  taken  the 
court  in  its  final  decree,  of  which,  on  motion 
of  plaintllTs  counsel,  the  written  opinion  of 
of  the  court  was  made  a  part,  finds  as  -facta 
that  Mallssa  A.  Hess  did  all  she  could  to 
inform  herself  as  to  the  condition  of  said 
firm  before  purchasing  her  husband's  inter- 
est in  said  lands ;  that  said  firm  was  proba- 
bly solvent;  that  she  acted  In  good  faith, 
paid  the  consideration  therefor,  nine  hundred 
and  thirteen  dollars,  out  of  her  Individual 
money  and  separate  estate,  and  was  guilty  of 
no  fraud  or  fraudulent  intent;  but  the  court 
was  of  opinion  to  set  aside  said  deeds  upon 
the  ground  that  the  alleged  interests  of  Am- 
brose D.  Hess  in  said  lands  were  conveyed 
to  her  to  hinder,  delay  and  defraud  his  cred- 
itors,  especially  the  Bank  of   Mannington. 

[1]  Preliminary  to  the  consideration  of  the 
main  issues  presented,  we  will  dispose  of  a 
qnestloa  raised  by  cross-assignment  of  er- 
rors, namely,  whether  the  oourt  below,  as 
daimedf  abused  its  discretion  on  May  11« 
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1917,  after  the  cansci  had  been  submitted  on 
pleadings  had  and  proofo  taken  up  to  that 
time,  and  had  annonnced  its  opinion  and  au- 
thorized a  decree  to  be  drawn  in  accordance 
therewith  granting  relief  to  plaintiff  but  be- 
fore actual  entry  of  the  decree,  in  sustaining 
defendants'  motlen  to  continue  and  allow 
them  to  take  additional  evidence?  We  can- 
not say  on  the  record  that  there  was  abuse 
of  discretion  therein.  Counsel  in  charge  of 
defendants'  side  of  the  cause  does  not  appear 
to  have  thoroughly  comprehended  the  bur* 
den  cast  upon  his  clients  in  cases  of  this 
kind  and  had  not  developed  fully  the  evi- 
dence on  defenses  interposed  by  defendants. 
Likely  the  court  was  of  opinion  that  defend- 
ants' rights  and  interests  ought  not  to  be  lost 
or  prejudiced  by  the  lapses  of  counsel.  We 
do  not  say  that  the  ignorance  or  omissions 
of  counsel  constitute  good  grounds  for  delay, 
but  we  are  not  disposed  to  hold  in  tl^is  case 
upon  the  facts  then  before  the  court  that 
there  was  any  abuse  of  its  discretion  in  rela- 
tion to  continuances.  As  already  observed 
the  court  had  not  then  entered  its  decree. 
Of  the  cases  cited  and  relied  on,  Marshall 
v.  Lumber  Co.,  76  W.  Va.  531,  85  8.  B.  723, 
was  upon  a  bill  of  review.  The  proposition 
in  that  case  relied  on  here,  is  that  to  main- 
tain such  a  bill  on  the  ground  of  after  dis- 
covered evidence,  it  must  appear  that  due 
diligence  was  observed  on  the  former  hear^ 
ing.  That  proposition  has  little,  if  any,  ap- 
plication here^  for  the  object  of  such  a  bill 
is  to  reverse  a  decree  already  entered.  The 
other  case  cited,  Post  v.  Carr,  42  W.  Va.  72, 
24  S.  E.  583,  involved  the  right  of  a  defend- 
ant in  a  default  judgment  to  set  It  aside,  pur- 
suant to  section  46,  chapter  125  (sec.  4800), 
of  the  Code,  after  an  order  of  inquiry  of 
damages  had  been  duly  executed.  This  case 
is  also  without  application  to  the  question 
here  presented.  When  a  judgment  or  decree 
has  been  already  entered  up  in  court,  these 
raises  hold  that  good  cause  must  be  shown 
for  setting  it  aside.  If  the  motion  to  ccmtln- 
ue  had  been  overruled  and  defendant  was 
complaining,  a  different  question  might  be 
presented.  In  the -case  here  the  result  was 
likely  the  same  as  if  no  continuance  had  been 
fT^LUted,  tor  the  final  decree  was  in  favor  ol 
plaintiffs.  The  only  advantage  which  could 
have  accrued  to  plaintiffs  on  the  final  hearing 
below  or  here  on  appeal  would  be  to  limit  the 
<x>urt  to  the  evidence  in  the  cause  prior  to 
the  continuance.  In  Brooks  v.  Common- 
wealth, 41  Va.  845,  a  criminal  case,  continu- 
ed in  the  absence  of  the  prisoner,  and  with- 
out his  consent,  it  was  said  that — 
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'If  the  error  be  in  continuing  the  case  im- 
properly, the  only  effect  of  it  is  the  delay  of 
the  case:  It  is  not  a  discontinuance;  nor  could 
it  be  a  good  reason  for  setting  aside  a  judgment 
at  a  subsequent  term*  when  a  full  and  fair  trial 
had  been  given  to  the  prisoner,' 
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Moreover,  it  is  not  only  within  the  discre- 
tion, but  frequently  it  is  the  duty  of  the 
court  seeing  that  a  case  has  not  been  proper- 
ly developed  by  the  evidence  to  enable  it  to 
do  justice  between  the  parties,  and  it  ap- 
pears that  <Hie  or  both  of  them  have  throu!?h 
inadvertence  under  a  misapprehension  of  the 
law  (failed  properly  to  develop  the  facts, 
upon  which  their  rights  d^end,  to  gi\4e- 
the  opportunity  to  do  so ;  indeed  it  has  been 
regarded  reversible  error  not  to  pursue  this 
course.  Cook  v.  Raleigh  Lumber  Co.,  74  W. 
Va.  503,  82  S.  E.  &7 ;  La  Belle  Iron  Works 
V.  Quarter  Savings  Bank,  74  W.  Va.  569,  82 
S.  B.  614;  Peabody  Ins.  Ca  v.  Wilson,  29 
W.  Va.  528,  2  S.  B.  88a  Wherefore  we  are 
unable  to  find  reversible  error  in  the  decree 
on  the  ground  of  the  continuance  of  the 
cause. 

[2]  On  the  merits  of  the  controversy  the 
appellant  complains  that  neither  upon  the 
ground  of  inadequacy  of  price  nor  upon  any 
of  the  grounds  alleged,  was  the  court  war- 
ranted in  setting  aside  the  deeds  of  March 
24,  1910.  As  we  have  already  observed,  the 
circuit  court  found  as  facts  that  the  deeds 
were  not  voluntary,  nor  fraudulent  so  far  as 
appellant  is  concernM,  but  on  the  contrary 
that  Mrs.  Hess  acted  in  good  faith,  without 
fraud,  and  that  she  paid  a  valid,  though  as 
the  court  found  inadequate,  price  for  the 
land.  We  have  read  and  considered  the  evi- 
dence on  both  sides  with  care  and  consid- 
eration, and  we  are  of  opinion  that  all  the 
conclusions  and  findings  of  fact  by  the  cir- 
cuit court  except  on  the  question  of  inade- 
quacy of  consideration  are  well  founded  in 
the  evidence.  Before  entering  into  the  trans- 
action with  her  husband  for  his  interest  in 
the  common  property,  Mrs.  Hess  acted  hon- 
estly, made  Inquiry  and,  as  was  said  by  the 
lower  court  in  its  opinion,  if  she  left  any^ 
thing  undone  to  properly  inform  herself,  it 
was  not  disclosed  by  the  record.  The  evi- 
dence need  not  be  detailed,  but  it  is  over- 
whelming that  the  money  paid  by  Mrs.  Hess 
to  her  husband  was  actually  paid  and  was 
her  money.  It  Is  proven  by  her  and  the 
cashier  that  she  had  at  that  time  a  certifi- 
cate of  deposit  in  a  bank,  which  with  inter- 
est then  amounted  to  $912.21,  whidi  was  en- 
dorsed by  her  and  turned  over  to  her  hus- 
band; that  the  firm  of  Hess  &  Sturm  were 
then  solvent  and  continued  to  do  business  for 
more  than  three  years;  and  that  the  plain- 
tiff bank  not  only  renewed  notes  of  the  firm 
thereafter,  but  actually  allowed  them  to  in- 
crease their  indebtedness.  Wliere  is  the 
fraud?  The  circuit  court  found  none  on  the 
part  of  the  appellant  And  on  what  ground 
can  fraud  be  imputed  to  Ambrose  D.  Hess? 
The  evidence  shows  that  at  the  time  of  the 
transaction  one  of  the  creditors  of  Hess  & 
Sturm,  to  whom  they  owed  $2,000.00,  needed 
his  money  and  called  for  it,  and  that  every 
dollar  realized  by  Hess  from  the  sale  of  his 
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Interests  In  said  lands  together  with  money 
raised  in  some  way  by  Sturm,  the  other  part- 
ner, was  turned  over  to  this  creditor,  thereby 
discharging  the  debt,  and  necessarily  reduc- 
ing the  indebtedness  of  the  firm,  then  report- 
ed to  t>e  six  to  seven  thousand  dollars,  to  four 
or  five  thousand  dollars ;  and  the  evidence  is 
that  the  assets  then  amounted  to  eight  thou- 
sand dollars.  Not  a  dollar  of  the  money  was 
misdirected,  if  anything  wrong  was  done,  It 
was  the  preference  given  to  the  creditor 
whose  debt  was  then  paid  off,  but  this  did  not 
amount  to  fraud.  We  decided  in  Stuart, 
Adm'r,  v.  Neely,  Adm'r,  50  W.  Va.  508.  40 
S.  E.  441,  that  a  conveyance  made  by  father 
to  daughter  in  consideration  of  past  services 
would  not  be  set  aside  at  the  suit  of  the 
creditors  as  a  preference  unless  brought 
within  the  time  prescribed  by  the  statute 
nor  at  all  unless  the  price  paid  was  inade- 
quate, or  the  deed  was  made  to  hinder,  delay 
and  defraud  creditors.  The  case  here  pre- 
sented is  not  one  of  preference,  but  an  out 
and  out  purchase  for  a  money  consideration 
paid  down,  lyithout  notice  of  any  fraudulent 
intent  on;  the  part  of  the  seller.  Every  con- 
dition necessary  in  cases  of  alleged  fraudu- 
lent conveyances,  to  support  the  deeds  has 
been  met  by,  the  proof,  unless  it  be  upon  the 
Question  of  inadequacy  of  price,  to  which 
we  will  presently  direct  our  Inquiry.  As 
found  by  the  court,  the  appellant  acted  in 
good  faith,  as  interpreted  by  a  long  line  of 
the  decisions  of  this  court,  cited  and  relied 
on  by  appellees,  the  last  one  dted  being 
Philippi  Planing  MiU  Ck).  v.  Cross,  75  W.  Va. 
303,  83  S.  B.  1004. 

[3]  But  was  the  consideration,  nine  hun- 
dred and  thirteen  dollars,  inadequate  in  a 
Sjense  Justifying  the  court  in  setting  aside 
the  deeds?.  Inadequacy  of  price  alone  is  not 
ground  for  setting  aside  a  deed  at  the  suit 
of  a  creditor.  It  is,  however,  evidence  tend- 
ing to  show  fraud  and  implicating  the  gran- 
tee therein.  We  decided  in  Bieme  v.  Bay, 
37  W.  Va.  571,  16  S.  E  804,  and  other  cases, 
that  mere  proof  of  inadequacy  of  price  is 
not  sufBcient  to  implicate  the  vendee  in  the 
fraudulent  intent,  and  unless  so  gross  as  to 
shock  the  moral  sense,  does  not  amount  to 
proof  of  fraud.  Blubaugh  v.  Loomis,  48  W. 
Va.  666,  682,  37  S.  El  794,  and  cases  cited. 
And  we  find  decisions  holding  that  mere 
Inadequacy  of  consideration  in  conveyances 
by  husband  to  wife  will  not  of  itself  render 
the  conveyance  fraudulently  made  as  to  cred- 
itors, even  though  the  husband  be  insolvent 
at  the  time.  Tebbs  v.  Lee,  76  Va.  744;  Mot- 
ley V.  Sawyer,  38  Me.  68 ;  HawIcinsvlUe  Bank 
V.  Walker,  99  Ga.  242,  2?  S.  E.  205.  And  in 
the  New  Jersey  case  of  Faitoute  v.  Sayre, 
(N.  J.  Ch.)  28  Atl.  711,  it  was  decided  that 
even  great  inadequacy  of  consideration  will 


not  render  a  conveyance  fraudulent  when  the 
husband  is  but  little  in  debt  And  in  Indiana 
it  was  held  that  although  the  consideration 
for  a  conveyance  may  be  grossly  inadequater 
yet  if  the  wife  have  no  notice  of  her  hus- 
band's fraudulent  purpose,  it  will  be  set 
aside  upon  such  condition^  as  will  protect 
her  actual  interests  in  the  property.  First 
National  Bank  v.  Smith,  149  Ind.  443,  49  N. 
E.  376.  Gross  inadequacy  of  course  is  evi- 
dence of  fraudulent  Intent  Ldvesay's  Ex'r 
V.  Beard,  22  W.  Va.  586. 

In  the  case  before  us  what  is  the  evidence 
on  the  adequacy  or  inadequacy  of  the  consid- 
eration? In  considering  the  evidence  on  this 
subject  we  must  keep  in  mind  that  the  sever- 
al tracts  conveyed  constituted  but  a  compar- 
atively small  farm,  mostly  hill  land,  and  that 
Hess'  right  was  an  undivided  interest  there- 
in ;  that  the  main  seam  of  coal  with  mining 
rights  had  been  previously  conveyed;  that 
there  was  one  gas  well  on  the  tract  yieldinsr 
$300.00  per  year  payable  quarterly,  which 
had  declined  and  the  lessees  were  appealini; 
to  the  lessors  for  a  reduction  of  the  rental, 
and  that  the  well  was  liable  to  become  ex- 
tinct and  the  income  from  it  cut  off  at  any 
time;  that  Hess  had  been  endeavoiing  to 
sell  his  interest  in  the  land  to  strangers  at 
the  same  price  paid  him  by  his  wife;  that 
the  deed  to  them  for  three  of  the  tracts  like- 
ly created  In  them  an  estate  by  the  ^itirety, 
and  in  him  a  life  estate  only,  as  contended 
by  appellant  With  all  these  limitations  on 
his  power  of  alienation,  who  can  say  that 
the  consideration  paid  by  Mrs.  Hess  was  in- 
adequate? What  would  anybody  else  have 
given  for  Hess'  interests  in  those  tracts? 
What  would  have  been  an  adequate  price  for 
the  property  so  incumbered?  Defendants' 
witnesses  say  appellant  paid  full  value,  prac- 
tically one  thousand  dollars,  or  nearly  twen- 
ty-five dollars  per  acre ;  and  considering  the 
limitation  on  Hess'  rights,  the  price  ought 
to  be  regarded  at  even  a  greater  rate.  None 
of  the  witnesses  for  plaintiff,  whose  esti- 
mates ranged  from  thirty-five  to  sixty  dol- 
lars per  acre,  took  into  consideration  fully 
the  nature  of  Hess'  interests  in  the  land. 
Their  testimony  is  based  on  a  full  fee  sim- 
ple title  in  all  the  tracts,  unincumbered  by 
any  limitations,  excepting  the  existing  oQ 
and  coal  rights.  Plaintiffs'  witnesses  are  as 
far  apart  as  to  the  value  per  acre  as  the 
lowest  of  their  estimates  is  from  the  esti- 
mates of  defendants'  witnesses. 

For  the  foregoing  reasons  we  are  of  opin- 
ion that  the  decree  below  ought  to  be  revers- 
ed and  both  bills  wholly  dismissed  with 
costs  to  appellant  here  and  in  the  lower 
court  by  her  incurred.  So  it  will  be  ad* 
judged. 
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L  Wills  ^=>281— Impeachment— Pleading 
Intebest  of  Party  to  Suit^— Demurreb. 

Lack  of  interest  on  the  part  of  the  plaintifP 
in  a  suit  to  impeach  a  will,  in  the  question  of 
its  validity,  apparent  on  the  face  of  the  bill,  oc- 
CBoioned  by  omission  to  allege  such  interest  or 
an  affirmative  disclosure  of  lack  thereof,  consti- 
tutes good  ground  of  demurrer. 

2.  Wills  ^=»281  —  Pleajdino  Interest  or 
Party  Assailing  Instrument. 

Though  the  issue  as  to  the  existence  of  such 
interest  as  is  contemplated  by  section  82  of 
chapter  77  of  the  Code  1913  (sec.  3897)  is  pre- 
liminary, subsidiary,  collateral  and  inddentnl  in 
character  and  is  not  finally  and  conclusively  de- 
terminable in  such  suit,  it  must  be  alleged  with 
the  degree  of  certainty  and  legal  sufficiency  re- 
quired by  the  rules  of  pleading,  and  so  far 
proved  as  to  establish  it  prima  fade,  if  proof 
thereof  is  required. 

3.  Wills  «=»281  —  Validity  —  Interest  of 
Party. 

A  bill  alleging  the  plaintiff  to  be  an  heir 
of  the  testator  and  to  have  been  denied  a  pro- 
vision for  him  in  the  will,  equal  to  his  expectant 
interest  in  the  estate  of  the  decedent,  discloses 
a  sufficient  interest  in  him  to  enable  him  to 
prosecute  a  suit  to  impeach  the  will ;  but,  if  it 
sets  up  a  valid  and  binding  release  of  his  in- 
terest in  the  estate,  the  bill  is  insufficient 

4.  EVIDE.NCE  ^=:9441(15)— Parol  Evidence— 
Belease. 

An  oral  promise  or  agreement  on  the  part 
of  a  testator  to  ignore  or  disregard  such  a  re- 
lease, in  the  distribution  of  his  estate  and  pro- 
vide for  the  releasor  therein,  made  on  or  before 
Ae  date  of  the  execution  of  the  release,  cannot 
be  successfully  set  up  against  it  by  way  of 
contradiction  of  its  terms  or  avoidance  of  its 
legal  effect    « 

6.  Descent  and  Distribution  ^=s>70  — Re- 
lease OF  Expectant  Interest— Promise  to 
Disregard  Release— Validity. 

Such  a  promise  or  agreement,  made  without 
consideration  after  the  execution  of  the  release, 
is  void  and  unenforceable. 

Q.  Descent  and  Distribution  ^=»70  — Re- 
lease OF  Interest  in  Estate— Avoidance— 
Grounds. 

Palpable  and  flagrant  injustice  of  a  father 
to  his  children  by  a  first  wife  and  rank  dis- 
crimination agaiust  them  and  in  favor  of  his 
children  by  a  second  wifei  superinduced  by  the 
influence  of  the  second  wife  and  the  second 
set  of  children,  constitute  no  ground  for  avoid- 
ance or  abrogation  of  solemn  releases  by  such 
first  set  of  children  of  their  respective  interests 
in  their  father's  estate,  founded  upon  substan- 
tially valuable  considerations. 
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7.  Descent  and  Distribution  ^=>70— Re- 
lease OP  Distributive  Interest— Promise 
to  Disregard  Release— Iiaches. 
If  such  a  promise  were  sufficient  to  invali- 
date or  abrogate  such  a  release,  the  time  inter- 
vening between  the  date  of  the  making  thereof 
and  the   death  of  the  decedent  could  not  be 
counted  upon  an  inquiry  as  to  laches,  since  per- 
formance might  consistently  have  been  deferred 
until  the  latter  date. 


&  Wills  ^=9260— Validity— Limitations. 

Institution  of  a  suit  to  impeach  a  wUl  with- 
in five  years  from  the  date  of  the  probate  there- 
of is  a  sufficient  compliance  with  the  require- 
ment of  section  32  of  chapter  77  of  the  Code 
of  1913  (sec.  3897),  respecting  the  time  of  in- 
stitution thereof,  even  though  a  necessary  par- 
ty has  been  omitted;  and  an  amended  bill, 
making  the  omitted  person  a  party,  may  be 
prosecuted. 

Bill  by  Floyd  Jackson  against  Ralph  C. 
Jackson  and  other&  Demurrer  to  bill  over- 
ruled, and  question  certified.  Reversed,  and 
demurrer  to  amended  and  supplemental  bill 
sustained,  and  decision  certified  to  circuit 
court. 

W,  S.  Clark,  R,  S.  Blair,  and  S.  A.  Powell, 
all  of  HarrisviUe,  for  plaintiff. 

Adams  &  Cooper,  of  Harrisville,  for  de- 
fendants. 

POFFENBARGEIU  J.  The  questions  dis- 
posed of  by  the  adverse  ruling  of  the  trial 
court  upon  a  demurrer  to  a  bill  assailing  the 
validity  of  a  paper  writing  probated  as  and 
for  the  last  will  and  testament  of  Ulysses 
Jackson,  and  praying  an  issue  devisavit  vel 
non  and  impeachment  of  the  same,  and  certi- 
fied here  for  review,  are  whether  the  plain- 
tiff is  a  "person  interested,"  within  the  mean- 
ing of  section  32  of  chapter  77  of  the  Code, 
and  whether  lack  of  Interest  in  the  plaintiff 
apparent  on  the  face  of  such  a  bill  is  a  ground 
of  demurrer. 

A  demurrer  interposed  to  the  original  bill 
having  the  same  object  and  also  seeking  can- 
cellation of  certain  deeds  executed  by  the 
testator  in  his  lifetime,  assigning  three  spe- 
cific grounds:  (D  Laclr  of  a  necessary  party ; 
(2)  lack  of  interest ;  and  <3)  multifariousness 
— was  sustained,  and,  upon  leave  granted, 
the  bill  was  amended  so  as  to  bring  in  the 
omitted  party,  one  of  the  heirs  of  the  testa- 
tor, and  to  eliminate  the  prayer  for  cancella- 
tion of  the  deeds.  The  demurrer  to  the 
amended  and  supplemental  bill  likewise  as- 
signed three  specific  grounds  of  demurrer: 
(1)  That  it  shows  on  its  face  that  the  plain- 
tiff is  not  a  person  interested  within  the 
meaning  of  the  statute;  (2)  that  the  plain- 
tifTs  right  to  attack  a  release  or  relinquish- 
ment of  his  interest  in  his  father's  estate, 
disclosed  by  the  bill,  if  any  he  ever  had,  is 
now  barred  by  laches;  and  (3)  that  the  suit 
for  impeachment  of  the  will  was  not  Institut- 
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ed  within  the  time  limited  by  the  statute. 
The  court  below  overruled  the  demurrer,  and 
has  certified  to  this  court  the  question  ot  the 
sufiiciency  of  the  bill. 

The  will  in  question  was  executed  August 
20,  1912,  and  admitted  to  probate  September 
18,  1912.  The  testator  left  suryiving  him 
two  sets  of  descendants,  some  by  his  first 
wife  and  others  by  his  second  wife.  The 
plaintiff  is  one  of  the  former  class.  He  and 
a  brother,  M.  B.  Jackson,  and  three  children 
of  his  deceased  sister  stand  in  the  same 
situation  and  bear  the  same  relation  to  the 
estate.  Ralph  G.  Morello,  Cecil  O.,  and  Fre- 
mont Jackson  and  Lillle  Pribble  constitute 
the  other  class.  The  first  wife  died  in  1876. 
and  tne  plaintiff  was  then  only  about  7 
years  old.  About  2  years  after  her  death, 
his  father  again  married,  and  the  bill  alleges 
the  introduction  of  the  second  wife  into  the 
family  soon  brought  about  a  radical  change 
in  the  attitude  of  his  father  toward  himself, 
his  brother,  and  his  sister.    It  charges: 

"That  they  were  required  to  work  and  labor 
beyond  their  strength,  and  suffered  other  physi- 
cal abuse  at  the  hands  of  their  said  father,  due 
wholly  or  in  part  to  the  influence  of  his  second 
wife  exercised  by  her  over  him  as  aforesaid." 

The  bill  further  charges  that,  through  the 
influence  of  the  stepmother,  the  father  trans- 
ferred practically  all  of  his  affection  from 
the  older  chiiuren  to  the  younger  set,  dis- 
criminated against  the  plaintiff,  his  brother 
and  sister,  reduced  them  to  a  position  of  in- 
feriority, denied  them  opportunities  for 
education,  imposed  labor  upon  them  beyond 
their  strength,  and  mistreated  them  gener- 
ally. Having  arrived  at  the  age  of  21  years, 
the  plaintiff,  in  1891,  left  his  father's  home 
and  took  up  his  residence  in  the  West  At 
a  date  not  disclosed  by  the  bill,  the  sister 
married,  and  became  the  mother  of  three 
children.  Prior  to  the  year  1898,  the  brother 
also  took  up  his  residence  in  the  West. 

In  that  year,  the  plaintiff  returned  to  his 
father's  home  In  distress.  He  was  needy, 
despondent,  and  afflicted.  The  bill  alleges 
that  his  brother  was  then  in  a  hospital  in 
^he  West,  and  his  sister  needy  and  afflicted 
with  an  incurable  disease,  from  which  she 
died  about  a  year  later.  These  circum- 
stances induced  him  to  apply  to  his  father 
tfor  financial  assistance  for  himself,  his 
brother,  and  his  sister.  About  a  month  or 
six  weeks  after  this  application  had  been 
made,  his  father  informed  him  that  he  had 
concluded  to  give  to  each  of  the  older  chil- 
dren $2,000,  for  which  they  would  be  required 
to  execute  receipts.  Some  time  later,  he 
tendered  the  plaintiff  said  sum  of  $2,000  and 
a  receipt  and  agreement  by  which  he  was 
required  to  relinquish  all  of  his  interest  in 
his  father's  estate,  In  consideration  of  that 
sum  of  money.  At  first  he  declined  to  take 
the  money  and  sign  the  agreement,  but  later 
hp  did  accept  and  sign.   The  bill  alleges,  how- 


ever, that  he  did  so  upon  an  understanding 
and  agreement  with  his  father  that  the  latter 
would  thereafter  sign  a  paper  which  the 
plaintiff  had  presented  to  him,  to  the  effect 
that,  notwithstanding  the  receipt,  he  and 
his  brother  and  sister  would  be  providtMl  for 
.in  the  distribution  of  the  estate.  The  three 
separate  receipts  signed  by  the  plaintiff,  his 
brother  and  sister,  were  acknowledged  and 
admitted  to  record  in  the  clerk's  ofllce  of 
the  county  court  of  Ritchie  county.  The- 
one  executed  by  the  plaintiff  reads  as  fol- 
lows: 

**Kovember  second,  1898»  I  have  this  day  re- 
ceived of  my  father,  Ulysses  S.  Jackson  of 
Cisko,  West  Virginia,  the  sum  of  two  thousand 
($2,000.00)  dollars,  which  sum  has  been  ad- 
vanced to  me  by  my  said  father  in  full  of  all 
interest  that  I  may  have,  or  may  hereafter 
have,  in  his  estate,  and  I  hereby  accept  said 
sum  of  two  thousand  dollars  as  my  full  share 
of  his  estate,  and  relinquish  all  interest  or  daink 
present,  or  in  the  future,  against  said  estate.'* 

It  is  alleged  that  the  promise  to  disregard 
the  receipt,  in  the  final  disposition  of  the 
testator's  estate,  was  frequently  repeated,, 
with  solemn  assurances,  after  the  signing- 
of  the  receipt  Within  a  short  time  after  the 
execution  of  that  paper,  the  plaintiff  again 
departed  for  the  West,  and  did  not  return 
until  April,  1907.  On  this  occasion,  his  fa- 
ther again  declined  to  sign  the  paper  he  had 
prepared  for  contradiction  or  avoidance  of 
the  receipt  and  release,  but  he  repeated  hid^ 
assurance  of  intention  and  purpose  to  disre- 
gard them.  He  aocompanied  the  plaintiff  on 
his  return  as  far  as  Parkersburg,  and  at 
that  place  and  upon  the  journey  repeated 
this  assurance.  Further  allegations  respect- 
ing this  transaction  are  that  the  stepmother's 
influence  prevented  the  testator  from  sign- 
ing the  instrument  of  avoidance,  at  the  time 
of  the  execution  of  the  receipt,  postponed  it 
from  time  to  time,  and  finally  defeated  it 
altogether.  She  died  in  1909,  and  after  her 
death  the  testator  entered  upon  and  pur- 
sued  a  course  of  debauchery  and  licentious- 
ness, which  brought  about  trouble  consti- 
tuting partial  inducement  for  conveyances  ot 
substantially  all  of  his  land  to  his  children: 
by  the  second  wife,  and  affliction  which  occa- 
sioned his  death. 

At  the  date  of  the  plaintiff's  dex^arture 
from  the  ancestral  home,  as  well  as  the  date 
of  his  father's  death,  the  estate,  including 
that  conveyed  to  the  children  by  the  secona 
wife,  was  worth,  the  bill  alleges,  $50,000  or 
$60,000,  and  consisted  largely  of  real  es- 
tate which  the  father  had  inherited,  in  an  un- 
improved condition;  and  the  first  wife  and 
her  children  contributed  very  largely  by 
their  labor  to  its  enhancement  in  value  by 
Improvement  At  a  time  and  in  a  manner 
not  disclosed  by  the  bill  the  testator  gave 
his  son  Fremont  Jackson  property  equlva« 
lent  to  his  full  share  in  the  estate,  and  be 
was  not  made  a  party  to  the  original  bill. 
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cause  the  plaintiff  did  not  desire  to  contest 
the  provision  made  for  him.  Deeming  him 
to  have  be^i  adequately  provided  for^  the 
testator  gave  him  nothing  by  the  will.  By 
a  deed  dated  May  10,  19X0,  the  testator  con-* 
veyed  to  Cecil  G.  Jackson  a  tract  of  land,  con- 
taining 364  acres,  and  by  three  separate  deeds 
dated  Aagnst  16, 1910,  he  conveyed  to  Morello 
Jackson  290  acres,  to  Ralph  G.  Jackson  S21 
acres,  and  to  LilUe  Pribble  210  acres.  In 
each  of  Ithe  last  three  deeds  there  was  a  pro- 
vision' that  the  grantee  should  take  the  prop- 
erty conveyed  to  him  in  full  settlement  and 
satisfaction  of  his  interest  in  the  grantor's 
estate.  The  will  gave  to  Morello  Jackson 
the  testator's  home  fann,  consisting  of  75 
acres  of  land,  more  or  less,  subject  to  a 
charge  for  the  testator's,  funeral  expenses  and 
the  liabilities  conseQuent  upon  his  last  sick- 
ness. It  gave  to  Ralph  G.  and  Cecil  G.  Jack- 
son and  Lfillle  B.  Pribble  a  tract  of  land  con- 
taining about  60  acres,  and  all  of  the  testa- 
tor's personal  estate,  except  a  team  of  horses 
and  a  i)ortion  of  the  farming  implements, 
which  were  given  to  Morello  Jackson,  and 
the  piano  which  was  given  to  Mrs.  Pribble. 
Cecil  C.  Jackson  was  named  as  executor  of 
the  win,  and  authorized  to  administer  the 
estate  without  execution  of  a  bond  or  any 
appraisement  of  the  estate. 

The  ground  of  attack  upon  the  validity  of 
the  will  is  alleged  mental  incapacity  or 
mental  weakness,  superinduced  by  excessive 
indulgence  in  licentiousness,  and  undue  in- 
fluence exercised  by  the  second  wife  and  the 
second  set  of  children. 

[1-3]  Recognizing  the  potency  of  the  re- 
lease as  a  barrier  to  the  relief  sought  and 
the  weakness  of  the  ground  of  attack  there- 
on, as  set  forth  in  the  amended  bill,  the 
plaintiff  insists  that,  since  his  cause  of  ac- 
tion against  the  release  is  only  collaterally 
or  incidentally  involved,  the  scope  of  the  bill 
being  narrow  and  pertaining  only  to  the 
validity  of  the  will,  not  its  construction  nor 
its  legal  effect,  he  is  not  bound  to  do  more, 
by  way  of  disclosure  of  Interest  in  the  es- 
tate, than  to  show  that  he  has  a  bona  fide 
claim  of  an  interest  therein.  He  seems  also 
to  deny  the  right  of  the  defendant  to  make 
lack  of  disclosure  of  sufficient  interest  on 
the  face  of  the  bill  a  ground  of  demurter,  be- 
cause the  statute  does  not  seem  to  con- 
template inclusion  of  the  question  of  In- 
terest in  the  issue  ultimately  to  be  tried. 
The  statute  (section  32  of  chapter  77  [sec. 
3897]  of  the  Code)  has  been  construed  as 
narrowing  the  issue  to  this,  •'Whether  any, 
and  if  any,  how  much,  of  what  was  so  offered 
for  probate  be  the  will  of  the  decedent." 

In  Dower  v.  Church,  21  W.  Va.  23,  48,  the 
question  of  interest  on  the  part  of  the  plain- 
tiff was  treated  as  a  preliminary  one,  to 
be  disposed  of  upon  a  rule  to  show  cause 
why  the  suit  should  not  be  dismissed.  Ad- 
hering to  this  view  of  the  nature  of  the  issue. 
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the   court  held  as  follows,  in   Childers  v. 
Milam.  68  W.  Va.  503,  70  S.  E.  118: 

"The  absolute  validity  of  the  rights  of  plain- 
tiff is  not  a  question  in  such  suit.  In  this  par- 
ticular it  is  sufficient  for  plaintiff  to  show  a 
bona  fide  interest  in  impeaching  the  will." 

In  Ward  v.  Brown,  53  W.  Va.  227,  44  S.  E. 
488,  it  was  held  not  to  be  error  to  direct  an 
issue  devlsavit  vel  non  without  proof  of  the 
interest  of  the  plaintiff.  This  holding  car- 
ries the  necessary  implication  that  the  issue 
is  preliminary  and  subsidiary  in  character, 
for  it  means  that  the  complaining  party  had 
waived  the  objection  of  lads  of  interest  by 
submission  to  trial  without  having  inter- 
posed it  He  endeavored  to  avail  himself  of 
it  for  the  first  time  in  the  appellate  court. 

Nevertheless,  It  is  substantially  jurisdic- 
tional. The  statute  accords  the  right  of  im- 
peachment to  a  person  interested  and  to  no 
one  else.  Dower  v.  Church,  cited,  specif- 
ically holds  that  a  person  having  no  interest 
in  the  question  of  the  validity  of  a  will  can- 
not contest  it,  and  Ward  v.  Brown  dispenses 
with  the  necessity  of  proof  of  interest  only 
in  those  instances  In  which  lack  of  interest 
is  not  made  a  ground  of  objection.  In  Mc- 
Mechen  v.  McMechen,  17  W.  Va.  683,  41  Am. 
Rep.  682,  it  was  expressly  held  that  a  person 
not  bound  by  a  will  had  no  right  to  contest 
it.  This  is  the  uniform  holding  of  the  courts 
in  other  jurisdictions.  Pattee  v.  Stetson, 
170  Mass.  93,  48  N.  B.  1022;  Jackson  v.  Tozer, 
154  Pa.  223,  26  Atl.  226 :  Meyer  v.  Henderson, 
88  Md.  585,  41  Atl.  1073,  42  Atl.  241 ;  Sack- 
man  V.  Campbell,  10  Whsh.  533,  39  Pac.  145 ; 
Solari  v.  Barras,  45  La.  Ann.  1128,  13  South. 
627;  Page  on  Wills,  sec.  325. 
'  Being  a  matter  of  fact  and  jurisdictional 
in  character,  since  the  right  of  the  plaintiff 
to  prosecute  the  suit  depends  upon  it,  the 
plaintiff's  interest  ought  to  be  set  forth  In 
the  bill,  wherefore  omission  of  an  allega- 
tion thereof,  or  an  affirmative  disclosure  of 
lack  of  interest  in  the  allegations  of  the  bill, 
constitutes  good  ground  of  demurrer.  A  de- 
murrer is  analogous  to  a  motion  to  dis- 
miss, and,  generally,  may  be  used  to  perform 
the  office  of  such  motion.  Deitz  v.  Provi- 
dence Washington  Insurance  Co.,  31  W.  Va. 
851,  8  S.  E.  616,  13  Am.  St.  Rep.  909.  A  de- 
murrer to  a  bill  Is  regarded  as  a  plea  to  the 
jurisdiction.  Pryor  v.  Adams,  1  Call  (Va.) 
382,  1  Am.  Dec.  533.  Ward  v.  Brown,  cited, 
impliedly  holds  that  it  would  be  erroneous  to 
direct  an  issue  devlsavit  vel  non,  if  lack  of  in- 
terest in  the  plaintiff  appeared  on  the  face 
of  the  record.  It  would  be  difficult  to  find 
a  more  conspicuous  place  for  it  in  a  record 
than  the  face  of  the  bill.  Under  the  declsior 
in  Dower  v.  Church,  cited,  a  motion  to  dis- 
miss for  lack  of  interest  in  the  plaintiff 
would  be  proper.  On  it  a  rule  would  issue 
to  show  cause  against  the  motion,  even  though 
the  interest  were  sufficiently  alleged.  The 
motion  would  put  the  plaintiff  to  proof  of 
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the  allegation.    It  would  be  Idle  to  resort  to 
such  procedure,  when  lack  of  interest  is  dis- 

'  closed  by  the  bill,  the  very  foundation  of  the 
suit. 

The  cases  above  cited  from  other  Jurisdic- 
tions disclose  that  it  is  generally  held,  out* 
side  of  this  state  and  Virginia,  that  the  plain- 
tifiTs  interest  is  a  part  of  the  principal  or 
mam  issue  raised  in  a  proceeding  of  this 

.  kind,  and  is  therein  litigated  and  finally  de- 
termined. Under  that  rule,  of  course,  the 
allegations  of  the  bill  as  to  the  interest  of 
the  plaintiff  would  have  to  measure  up  to  the 
rule  of  sufficiency  characterizing  pleadings 
in  general.  Although  in  this  state  the  in- 
terest of  the  plaintiff  is  not  finally  or  conclu- 
sively determined  on  a  bill  filed  for  impeach- 
ment of  a  will,  it  must  be  so  stated  in  the  bill 
as  to  make  out  at  least  a  prima  fade  case, 
or  to  show  prima  facie  right  in  him  to  main- 
tain the  suit.  Wliat  has  been  said  in  Dower 
V.  Church  and  Childers  v.  Milam,  respecting 
the  nature  of  the  interest  and  the  extent  to 
which  it  must  be  shown,  applies  to  the  proof 
rather  than  the  pleading,  and  means  that 
the  proof  need  not  go  beyond  prima  facie 
establishment  of  the  right  or  interest  of  the 
plaintiff.  In  the  former  case,  it  was  held 
that  an  affidavit  to  the  facts,  stated  by  the 
widow  In  her  answer,  would  have  been  suffi- 
cient proof  of  her  interest  in  the  question  in 
controversy.  That  means  only  that  the  plain- 
tiff is  not  required  to  prove  his  claim  or  in- 
terest to  the  same  extent  as  if  it  were  in 
issue  for  final  and  conclusive  determination. 
The  question  of  interest  In  that  case  de- 
pended upon  the  existence  of  a  will  other 
than  the  one  made  the  subject  of  the  bill  for 
impeachment,  and  the  good  faith  of  a  claim 
of  the  existence  of  the  other  will  seems  to 
have  been  conceded.  The  observations  made 
by  the  court  were  intended  for  refutation  of 
the  contention  that  such  other  will  must  be 
fully  established  in  order  to  show  the  re- 
quired interest  on  the  part  of  the  claim- 
ant The  existence  of  a  claim  susceptible 
of  prima  facie  establishment  was  neither 
denied  by  the  pleadings,  nor  set  up  by  way 
of  objection  to  the  prosecution  of  the  suit 
Hence  the  court  seems  to  have  treated  it  as 
waived.  In  CJhilders  v.  Milam,  the  plain- 
tiffs had  purchased  the  right  of  one  of  the 
heirs  of  the  decedent.  Tills  relation  of  theirs 
to  the  estate  was  fully  set  up  by  the  bill, 
and  made  out  a  clear  prima  facie  case  of  in- 
terest, which  was  not  denied.  The  conten- 
tion rejected  by  the  court,  in  the  language 
relied  upon  in  the  brief  for  the  plaintiff,  was 
that  the  plaintiffs  must  prove  mental  capac- 
ity on  the  part  of  the  grantor  to  execute  the 
deed  under  which  they  claimed.  As  there  is 
a  legal  presumption  in  favor  of  the  mental 
capacity  of  a  grantor  (Bade  v.  Feay,  63  W. 
Va.  166,  61  S.  E.  348 ;  Teter  v.  Teter,  59  W. 
Va.  449,  53  S.  B.  779),  it  was  not  Incumbent 
upon  the  plaintiffs  either  to  allege  or  to 
prove  contracting  or  disposing  capacity  on 


the  part  of  their  grantor,  In  order  to  make 
out  a  prima  fade  case.  Hence  neither  of 
these  decisions  is  inconsistent  with  the  view 
that  the  plaintiff  in  such  case  must  allege 
facts  sufficient  to  establish  his  interest  and 
prove  them,  prima  facie,  if  required  to  do 
so.  The  terms  "bona  fide  daim"  are  not  de- 
fined in  either  of  the  two  cases  from  which 
they  are  quoted.  To  make  th^n  mean  less 
than  the  requirement  of  allegati^  of  a 
prima  facie  case  of  interest  and  proof  there- 
of, if  required,  would  enable  a  person  to  do 
what  it  is  said,  in  Dower  v.  Church,  he  can- 
not do,  namely,  contest  a  will  upon  a  merely 
pretended  and  wholly  unfounded  claim.  In 
Ward  V.  Brown,  the  parties  whose  interests 
were  questioned  were  benefidaries  of  the 
will,  and,  of  course,  had  a  prima  fade  in- 
terest in  the  subject-matter  thereof.  They 
were  not  persons  to  whom  the  statute  under 
consideration  was  applicable,  for  they  daim- 
ed  under  the  will  and  not  against  it  They 
were  in  court  to  sustain  the  will,  not  to 
impeach  it;  wherefore  the  question  dis- 
posed of  in  tliat  case  was  entirely  different 
from  the  one  presented  here.  Construing 
the  statute  in  Schultz  v.  Schultz,  10  Grat 
(Va.)  358,  60  Am.  Dec.  335,  Judge  Lee  said: 

"The  words  of  the  act  are  that  *any  person 
interested'  may  appear  and  contest  the  validity 
of  a  will  that  has  been  admitted  to  probate  by 
a  bill  of  chancery;  and  a  bill  filed  for  such  a 
purpose  should  show  how  the  complainant  has 
an  interest  in  the  subject  entitling  him  to  call 
the  validity  of  the  will  in  question." 

[4,  51  The  conclusion  just  stated  disposes 
of  all  of  the  argument  found  in  the  brief 
filed  for  the  plaintiff,  respecting  the  nature 
and  extent  of  the  interest  he  is  required  to 
disclose  and  the  manner  of  its  disdosure. 
As  to  the  rigidity  with  which  such  releases 
as  the  one  exhibited  with  the  bill  have  been 
upheld  and  enforced  by  the  decisions  of  this 
court  and  the  sufficiency  of  the  matters  re- 
lied upon  for  impeachment  or  avoidance 
thereof,  that  brief  is  silent  In  so  far  as  the 
alleged  oral  agreement  to  ignore  the  release, 
made  at  the  date  of  the  execution  thereof, 
may  be  deemed  to  oe  relied  upon  as  a  con- 
tradiction of  its  terms  or  its  legal  effect,  the 
plaintiff  cannot,  under  the  rules  of  law,  either 
plead  or  prove  it  successfully.  To  permit 
him  to  do  so  would  contravene  a  general  and 
fundamental  rule  of  evidence  constituting  a 
part  of  the  law  of  contracts.  Duty  v.  Sprin- 
kle. 64  W.  Va.  39,  60  S.  B.  882;  Shields  v. 
Slmonton,  65  W.  Va.  179, 63  S.  E.  972 ;  Chicago 
Art  Co.  V.  Thacker,  65  W.  Va.  143, 63  S.  E.  770; 
McCoy  V.  Ash,  64  W.  Va.  655,  63  S.  E.  361 ; 
Mineral  Ridge  Manufacturing  Co.  v.  Smith, 
79  W.  Va.  736,  91  S.  E.  817 ;  Clarksburg,  etc., 
Co.  V.  Davis,  77  W.  Va.  70,  86  S.  E.  929. 
The  alleged  oral  promise  to  sign  an  avoid- 
ance of  the  release  and  to  provide  for  the 
plaintiff  and  his  brother  and  sister  in  the 
distribution  of  the  testator's  estate,  made 
after  the  execution  thereof,  was  not  effica- 
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cious  nor  binding,  because  it  rested  upon  no 
consideration.  Adams  v.  Adams,  95  S.  E. 
859.  The  release  was  a  contract  founded 
upon  a  valuable  consideration,  and  binding 
upon  the  releasor.  Koberts  v.  Coleman,  37 
W.  Va.  143,  155,  16  S.  B.  482.  It  was  care- 
fully and  skillfully  prepared  for  the  purpose 
of  absolving  the  testator's  estate  from  fur- 
ther liability  to  the  plaintiff,  after  mature 
deliberation,  and  then,  for  better  preserva- 
tion and  as  a  precaution  against  loss  or  de- 
struction thereof,  recorded  in  the  clerk's 
office  of  the  county  court  of  the  county  in 
which  the  testator  resided.  Of  course,  the 
mere  oral  promise,  without  consideration,  to 
ignore  or  rescind  an  agreement  or  contract 
of  such  dignity  and  solemnity,  is  plainly  not 
enforceable,  because  it  has  no  legal  force  or 
effect,  Thomas  v.  Mott,  74  W.  Va.  493,  82 
S.  E.  325. 

r«,  7]  The  transaction  between  the  testa- 
tor and  his  children  by  his  first  wife  may 
have  been  palpably  and  flagrantly  unjust, 
under  all  the  circumstances,  but  It  is  Im- 
possible to  say  the  execution  of  the  release 
was  coerced  in  the  legal  sense  of  the  term,  or 
fraudulently  obtained.  Notwithstanding  the 
contributions  in  the  form  of  labor,  to  the 
value  of  the  estate,  by  the  first  wife  and 
her  children,  it  legally  belonged  to  the  testa- 
tor. He  had  sole  and  complete  dominion 
over  it,  and  could  do  what  he  pleased  with  it 
He  was  legally  entitled  to  the  services  of  his 
children,  and  bound  to  support  them,  until 
they  became  of  age.  Their  services  rendered, 
while  under  age,  therefore,  constituted  no 
consideration  binding  their  father  to  provide 
for  them  in  his  will  or  otherwise,  and  they 
rendered  none  after  they  attained  their  ma- 
jorities. His  obligation  to  them  In  that  re- 
spect was  merely  moral,  but  it,  together  with 
the  payment  of  money,  was  sufficient  to  con- 
stitute consideration  for  the  releases  exe- 
cuted by  his  children.  However  harsh  his 
conduct  and  treatment  may  have  been,  he  ob- 
tained nothing  from  them,  by  such  conduct, 
that  legally  belonged  to  them.  In  the  pro- 
curement of  the  release,  none  of  the  usual 
elements  of  duress  can  be  found,  such  as 
restraint  of  the  person,  personal  Injury,  Im- 
prisonment, seizure,  or  detention  of  goods 
or  injury  or  destruction  of  property,  or  any 
threat  to  do  any  of  the  children  Injury  or 
wrong,  respecting  their  persons  or  any  prop- 
erty they  owned.  The  fact  that  he  made  con- 
veyances to  three  of  the  younger  children, 
as  and  for  their  full  shares  of  his  estate, 
and  afterward  made  further  provision  for 
them  by  will,  as  it  is  alleged  he  promised  to 
do  for  the  older  set  of  children,  proves  noth- 
ing as  to  his  Intent  respecting  the  latter,  or 
purpose  respecting  the  releases  he  had  taken 
from  them.  At  any  rate,  it  is  not  sufficient 
to  avoid  the  releases.  Squires  v.  Squires^ 
65  W.  Va.  611,  64  S.  E.  911.    He  may  p&ve  In- 


tended at  that  time  to  give  the  residue  of 
his  estate  to  Cecil  and  Fremont 

[8]  The  suit  was  instituted  against  all  of 
the  heirs,  except  EYemont  Jackson,  within 

5  years  from  the  date  of  the  probate  of  the 
will,  but  the  amended  and  supplemental  bill, 
making  Fremont  a  party,  was  filed  after  the 
expiration  of  that  period.  Under  principles 
enunciated  in  Auglr  v.  Warder,  74  W.  Va. 
103,  81  S.  E.  708,  and  Huntington  Plumbing 

6  Supply  Co.  V.  McGuffln,  75  W.  Va.  78.  83 
S.  E.  194,  the  omission  of  a  necessary  party 
to  the  original  suit  does  not  deprive  the 
plaintiff  of  the  right  to  prosecute  the  suit 
after  an  amendment  bringing  in  the  omitted 
party.  The  defective  institution  of  the  origi- 
nal suit  stopped  the  running  of  the  statute, 
or  amounted  to  an  attack  upon  the  will  with- 
in the  time  limited. 

If  the  agreement  relied  upon  were  suffi- 
cient to  avoid  the  release,  the  defense  of 
laches  would  not  appear  on  the  face  of  the 
bill,  for  it  was  so  general  in  Its  terms  that 
it  might  have  been  performed  in  the  execu- 
tion of  the  will.  This  view  eliminates  all 
time  down  to  September  18,  1912,  and  noth- 
ing in  the  conduct  of  the  plaintiff  after  that 
date  indicates  purpose  to  abandon  his  claim, 
nor  any  prejudice  to  the  defendants,  re- 
sulting from  delay. 

Upon  the  principles  and  conclusions  here 
stated,  the  decree  complained  of  will  be  re- 
versed, the  demurrer  to  the  amended  and 
supplemental  bill  sustained,  and  the  deci- 
sion herein  certified  to  the  circuit  court  of 
Ritchie  county. 


(S4  W.  Va.  25) 
STATE  ▼.  liEMON.     (No.  864€r.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  22,  1919.     Rehearing  Denied 

May  29,   1919.) 

(Syllahu9  hy  the  Court.) 

1.  Cbikinai.  Law  ^=5>1144(11)— Presence  oi* 
AccusEO— Pbesumftions. 

If  the  order  entered  in  the  trial  of  a  felony 
shows  that  the  prisoner  was  set  to  the  bar  of  the 
conrt  in  custody  of  the  sheriff,  it  is  presumed 
that  his  presence  continued  throughout  the  en- 
tire proceedings  of  that  day.  But  such  pre- 
sumption is  rebuttable,  and  may  be  overcome  by 
evidence  proving  the  contrary. 

2.  Chimin AL  Law  ^=»1144(  11)— Presence  of 
Accused— Presumption  —  View  of  Prem- 
ises. 

The  statement  in  the  same  order  that  a  view 
of  the  premises  where  the  crime  was  committed 
was  ordered,  and  "thereupon  the  jury  in  charge 
of  the  sherifiE,  the  judge,  and  clerk  of  the  conrt 
viewed  the  premises,"  does  not  overcome  such 
presumption;  the  prisoner  was,  pre8umably| 
present  at  the  view,  notwithstanding  the  failure 
of  the  order  to  mention  his  name  in  connection 


other 
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with  the  Jury  and  the  officers  of  the  court  Nor 
does  the  failure  of  the  order  to  state  that,  at 
the  conclusion  of  the  day's  proceedings,  he  was 
remanded  to  jail  in  the  custody  of  the  sheriff, 
overcome  such  presumption. 

3.  Criminal  Law  «=»938(1)— New  Trial  — 
Grounds— After-Discovered  Evidence. 

In  order  to  support  a  motion  for  a  new 
trial  on  the  ground  of  after-discovered  evidence, 
it  must  appear  that  such  evidence  is  material, 
that  it  is  not  offered  simply  to  contradict  oTt 
impeach  a  witness,  and  is  such  as  will  likely 
produce  a  different  result  on  a  retrial  of  the 
case,  that  it  is  not  simply  cumulative,  and  that 
due  diligence  was  used  to  discover  it  before 
the  trial. 

4.  Criminal  Law  ^s»956<1>— New  Trial  — 
Cross-examination  of  Affiant  in  Sup- 
port OF  Motion. 

Before  passing  on  a  motion  for  a  new  trial 
on  the  ground  of  after-discovered  evidence,  the 
court,  or  the  prosecuting  attorney,  in  the  pres- 
ence of  the  court  and  the  accused,  may  cross- 
examine  a  person  respecting  facts  concerning 
which  he  has  made  affidavit  in  support  of  the 
motion. 

6.  Criminal  Law  ^s»22,  d42— Evidence  — 
Motive. 

While  it  is  permissible  to  prove  &e  motive 
which  prompted  the  commission  of  crime,  the 
failure  of  the  state  to  discover  and  prove  any 
motive  therefor  is  no  evidence  of  the  innocence 
of  the  accused.  Motive  constitutes  no  element 
of  the  crime  Itself. 

0.  Homicide  #=s»142(5)— YARiANOfr— Name  of 
Deceased. 

Where  the  indictment  charges  the  killing  of 
a  person  identified  by  a  name  which  he  some- 
times used  and  by  which  he  was  commonly 
known,  and  the  evidence  shows  that  such  was 
not  his  true  name,  the  variaooe  Is  not  material. 

7.  Criminal  Law  #es»1188— Appeal  and  Er- 
ror—Sentence FOR  Capital  Offense— Re- 
mand. 

Where  one,  who  has  been  convicted  of  a 
capital  offense  and  sentenced  to  be  hanged  on  a 
certain  day,  takes  an  appeal,  and,  pending  the 
appeal,  the  time  fixed  for  his  execution  has  pass- 
ed, this  court,  on  affirming  the  judgment,  will 
remand  the  case  to  the  lower  court  for  a  re- 
entry of  the  judgment  setting  another  day  for 
his  execution. 

(Additiofua  Syttabu^  hy  Editorial  Btaff.) 

8.  Criminal  Law  ^s>651(2>— Evidence  Out- 
side of  Courtroom— View. 

In  a  murder  trial  on  a  view  of  the  premises 
where  the  homicide  occurred,  it  was  proper  to 
examine  witnesses  on  the  premises  outside  the 
courtroom,  in  view  of  Code  1913,  a  116,  f  30 
(sec.  46(i9). 

Error  to  Circuit  Court,  McDowell  County. 

Ernesto  Lemon  was  convicted  of  murder 
In  the  first  degree.  The  conviction  was  af- 
firmed on  error  to  the  circuit  court,  and  de- 


fendant   brings    error.      Aflirmed  and    re- 
manded. 

Strother,  Taylor  &  Taylor,  of  Welch,  for 
plaintiff  in  error. 

E.  T.  England,  Atty.  Gen.,  and  Chas.  Ritch- 
ie, Asst  Atty.  6en.,  for  the  State. 

WILLIAMS,  J.  Ernesto  Lemon  was  con- 
victed by  the  criminal  court  of  McDowell 
county  of  murder  in  the  first  degree  and 
sentenced  to  be  hanged.  A  writ  of  error 
was  taken  to  the  circuit  court  of  said  coun- 
ty, and,  on  a  review  of  the  case,  the  judg- 
ment was  afiirmed,  and  he  was  then  granted 
a  writ  of  error  to  this  court. 

The  homicide  was  committed  in  deceased's 
place  of  business  in  the  town  of  Welch  on 
Sunday,  the  11th  day  of  February,  1917,  and 
defendant  was  indicted  and  tried  at  the  suc- 
ceeding April  term  of  the  court.  On  the  day 
the  trial  began,  after  some  of  the  witnesses 
for  the  state  had  been  examined,  on  motion 
of  the  prosecuting  attorney,  the  court  or- 
dered a  view  of  the  premises  to  be  talcen  by 
the  court  and  jury.  Counsel  insist  that  the 
accused  was  not  present  at  the  view,  evidenc- 
ed, they  say,  by  the  failure  of  the  order  to 
state  expressly  that  he  was  present  at  that 
particular  stage  of  the  proceedings.  That 
part' of  the  order  relating  to  the  view  is: 

'^Thereupon  the  jury  in  charge  of  E.  V. 
Crowder,  deputy  for  S.  A.  Daniels,  sheriff  of 
McDowell  county,  together  with  the  judge  of 
this  court  and  the  derk,  viewed  the  premise, 
and  the  jury  were  adjourned  over  until  to-mor- 
row morning  at  eight  o'clock  and  placed  in  the 
keeping  of  E.  V.  Crowder  and  G.  W.  dine, 
deputies  for  S.  A.  Daniel,  sheriff  of  McDowell 
county,  W.  Va." 

[1,1]  It  is  insisted  that  the  omissloD  to 
mention  Ms  name  in  this  connection  raises 
a  presumption  that  he  was  not  present.  ^No 
evidence  was  taken  in  support  of  the  conten- 
tion. However,  in  order  to  correct  the  ap- 
parent inadvertent  omission,  and  while  the 
case  was  pending  in  the  circuit  court  on  writ 
of  error,  the  criminal  court,  on  motion  of 
the  prosecuting  attorney  for  the  state,  sup- 
ported by  the  afildavits  of  E.  V.  Crowder. 
deputy  sheriff,  G.  L.  Counts,  prosecuting  at- 
torney, W.  Burbridge  Payne,  clerk,  and 
James  French  Strother,  the  judge  who  pre- 
sided at  the  trial,  a  nunc  pro  tunc  order 
was  entered  <m  the  26th  day  of  April,  1918, 
after  due  notice  thereof  was  served  upon  de- 
fendant; he  being  present  in  court  at  the 
time,  amending  and  correcting  said  order  so 
as  to  show  that  the  prisoner  was  in  fact 
present  A  copy  of  said  amended  order  was 
then  certified  to  the  circuit  court  of  Mc- 
Dowell county.  To  this  action  of  the  court 
defendant  objected  and  excepted.  It  is  con- 
tended tlie  court  had  no  authority  to  enter 
such  orj^er.    It  is  not  necessary  to  a  decision 
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of  tills  case  to  determine  this  qnestlon,  for  the 
reason  that  It  must  be  presumed,  from  the 
original  order  Itself,  that  he  was  present 
It  is  the  only  order  entered  on  the  24th  of 
April,  1917,  and  opens  with  the  following 
language: 


•<r 


'This  day  came  again  the  state  by  her  attor- 
ney, and  the  prisoner,  Krnesto  Lemon,  was 
again  set  to  the  bar  of  the  court  in  the  custody 
of  the  sheriff  of  this  county  and  both  parties 
announced  themselves  ready  for  trial." 

The  presumption,  therefore,  is  that  the 
prisoner  continued  to  be  present  throughout 
the  proceedings  of  that. day,  in  the  absence 
of  any  showing  in  the  record  to  the  contrary, 
and  the  failure  of  the  order  to  show,  at  the 
conclusion  of  the  day's  proceedings,  that  the 
prisoner  was  remanded  to  Jail,  does  not  over- 
come this  presumption.  State  v.  Allen,  45 
W.  Va.  65,  30  S.  B.  209 ;  State  v.  Gibson,  67 
W.  Va.  548,  68  S.  E.  295,  2S  U  R.  A,  (N.  S.) 
965 ;  and  Cluverius  v.  Commonwealth,  81  Va. 
788.  Nor  does  the  failure  to  include  the  pris- 
oner's name  among  the  names  of  the  officers 
of  the  court  and  the  jury  as  those  who  view- 
ed the  premises  overcome  the  presumption 
that  he  was  present;  presumably  he  was  ia 
the  custody  of  the  sheriff  throughout  the  pro- 
ceedings of  that  day,  and  the  order  expressly 
states  that  the  sheriff  had  charge  of  the  Jury 
during  the  view  of  the  premises.  Presum- 
ably he  had  the  custody  of  the  prisoner  also 
at  the  same  time.*  This  Is  a  rebuttable  pre- 
sumption, however,  and  may  be  overcome  by 
proper  evidence  showing  the  contrary,  as 
was  done  in  State  v.  McGausland,  82  W.  Va. 
525,  96  S.  B.  938.  There  the  order  showed 
that  the  accused,  when  a  view  of  the  prem- 
ises was  taken,  left  the  courthouse  with  the 
Jury  and  returned  with  it  after  the  view  was 
completed.  But  it  was  shown  by  affidavits 
that  he  was  not  present  during  all  the  time 
of  the  proceeding,  that  for  a  short  period 
of  the  time  he  had  absented  himself,  being 
permitted  to  go  to  his  own  house,  which  was 
near  by,  on  some  personal- errand,  and  that 
during  his  absence  certain  material  evidence 
was  taken.  But  there  is  nothing  in  the  pres- 
ent case  to  overcome  the  legal  presumption. 

[8]  Counsel  for  the  accused  contend  that 
It  was  improper  to  examine  witnesses  out- 
side of  the  courtroom  while  the  view  was 
being  taken.  Joe  De  Bary,  son  of  deceased, 
who  had  previously  testified,  was  permitted 
during  the  view,  in  answer  to  questions  pro- 
pounded to  him  ^y  the  court,  to  point  out 
the  place  where  deceased  was  sitting  when 
he  received  the  fatal  wound,  the  doors  out 
of  which  the  prisoner  ran  after  he  had  stab- 
bed deceased,  and  the  place  where  witness 
himself  was  sitting  when  he  witnessed  it 
There  was  nothing  Improper  in  this  examina- 
tion. How,  otherwise,  were  the  Jury  to  know 
the  local  surroundings  and  consider  them  in 
connection  with  the  testimony  of  witnesses? 
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The  statute,  section  80,  c  116,  Code  (sec. 
4669),  contemplates  the  taking  of  such  evi- 
dence on  the  premises  by  providing,  that  ''the 
Judge  shall  control  the  proceedings.**  We  held 
in  the  McCausland  Case,  supra,  so  far  as  such 
things  viewed  by  the  Jury  on  the  premises 
were  pertinent  to  show  anything  proper  to 
be  proved,  they  were  to  be  considered  by  the 
Jury  "the  same  as  any  other  evidence  intro- 
duced in  the  case»"  See  the  authorities  cited 
in  the  opinion  in  that  case  for  this  proposi- 
tion. 

[3]  It  is  also  insisted  that  the  court  erred 
in  overruling  the  prisoner's  motion  for  a  new 
trial  on  the  ground  of  after-discovered  evi- 
dence. The  affidavits  in  support  of  this  mo- 
tion are  utterly  insufficient.  The  prisoner 
testified  that  during  the  day  of  the  homicide 
he  had  been  drinking  a  mixture  of  whisky 
and  cider,  that  he  had  bought  the  cider  from 
the  wife  of  deceased,  that  at  that  time  de- 
ceased was  not  at  home  but  came  home  later, 
that  in  the  evening  he  bought  from  him  a 
quart  of  cider  for  which  he  charged  him  40 
cents,  that  he  then  told  deceased  that  his 
wife  had  charged  him  only  35  cents  a  quart, 
and  deceased  replied  that  his  wife  did  not 
know  what  the  dder  had  cost.  Mrs.  De 
Bary,  on  her  cross-examination,  d^iled  hav- 
ing or  selling  any  cider.  The  affidavit  of 
Louie  lAurie  was  filed  for  the  purpose  of 
showing  that.  Just  before  the  trial,  when  he 
and  other  witnesses  were  being  questioned  by 
the  prosecuting  attorney  in  the  witness  room 
to  ascertain  what  they  knew  concerning  the 
case,  and  when  he  started  to  tell  about  tak- 
ing a  drink  of  cider  with  the  prisoner  some- 
time during  the  day  on  which  the  homicide 
occurred,  Mrs.  De  Bary,  who  was  also  pres- 
ent, spoke  to  him  in  the  Italian  language  and 
told  him  to  "deny  everything  about  the  ci- 
der," and  for  that  reason  he  did  not  say  any- 
thing about  it  when  he  was  on  tlie  witness 
stand.  The  affiant  further  states  that  he 
saw  the  prisoner  several  times  on  that  day, 
that  he  was  drinking  most  all  day,  and  when 
he  saw  him  last,  about  8  o'clock  in  the  even- 
ing, he  was  so  much  intoxicated  he  could  not 
walk  straight.  The  affidavit  of  M.  S.  Tay- 
lor, the  attorney  who  defended  the  prison- 
er, states  that  he  did  not  learn  of  the  fact 
that  Mrs.  De  Bary  had  sold  dder  until  after 
the  verdict,  that  previous  to  the  trial  he  had 
a  consultation  with  Louie  Laurie,  and  in  the 
consultation  said  Laurie  did  not  divulge 
that  fact  This  evidence  is  wholly  immateri- 
al.. It  is  offered  only  for  the  purpose  of  con- 
tradicting a  witness  for  the  state  In  regard 
to  an  immaterial  fact  Whether  Mrs.  De 
Bary  sold  cider  to  the  accused,  or  not,  can- 
have  no  bearing  upon  the  issue  of  his  guilt 
or  Inoocence.  After-discovered  evidence, 
offered  simply  to  contradict  or  impeach  a 
witness,  will  not  warrant  the  granting  of 
a  new  triaL  Wadkins  v.  Digman,  82  W.  Va« 
623,  96  S.  B.  1016;    State  v.  Stowers,  GC  W. 
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Va.  198,  66  S.  E.  323 ;  and  State  v.  Williams, 
14  W.  Va.  851. 

[4]  The  rule  respecting  what  is  necessary 
to  be  shown  in  order  to  entitle  a  party  to  a 
new  trial  on  the  ground  of  after-discovered 
evidence  has  been  so  frequently  stated  by 
this  court  that  we  deem  it  hardly  necessary 
to  repeat  it  here.  It  will  be  found  fully  stat- 
ed in  the  following  cases:  Phenix  Fire  Ins. 
Co.  V.  Virginia-Western  Power  Co.,  81  W. 
Va.  298,  94  S.  B.  372  (Syl.  Pt.  11) ;  and  Hal- 
stead  V.  Horton,  38  W.  Va.  727,  18  S.  E  953. 
The  affidavit  of  James  Rice  is  to  the  same 
effect.  The  affidavit  of  L.  B.  Colley  stated 
in  effect  that  on  the  day  of  the  homicide  he 
saw  the  prisoner  in  De  Bary's  store,  that 
he  was  very  drunk  and  seemed  to  be  half 
crazy,  and  judging  from  his  actions  affiant 
thought  he  was  unbalanced.  But  a  cross- 
examination  of  this  affiant,  conducted  in 
court  in  the  presence  of  the  accused,  reveals 
the  fact  that  he  only  supposed  the  prisoner 
was  either  drunk  or  crazy  from  the  way  he 
acted  on  the  evening  of  the  homicide;  that 
he  did  not  see  him  take  a  drink,  and  did 
not  know  he  was  drunk.  This  evidence  is 
only  cumulative  in  character.  For  defendant 
testified  in  his  own  behalf  and  stated  that 
he  was  drinking  on  that  day  and  that  the 
happiest  moment  of  his  life  was  when  he  was 
drinking.  He  remembers  taking  supper  with 
deceased  that  evening,  and  says  he  and  de- 
ceased had  trouble  over  the  price  of  a  quart 
of  elder,  and  that  deceased  struck  him  in  the 
face  and  told  him  to  go  out  and  not  come 
back ;  that  after  deceased  struck  him  de- 
ceased turned  around  and  went  to  his  desk, 
and  he  followed  him,  and  quoting  his  exact 
words: 
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'I  go  against  him  and  hit  him  and  I  run.  I 
got  scared.  Q.  What  did  you  hit  him  with? 
A.  I  don't  know  what  hit  him  with.  Q.  What 
did  you  hit  him  with— knife?  A.  Yes,  sir ;  with 
my  knife." 

When  asked  why  he  ran,  he  said: 

V'Cause  that  man  was  at  the  desk,  and  I  think 
maybe  he  get  pistol  and  shoot  me;  I  was 
scared  of  him." 

The  only  other  witnesses  for  defendant 
were  examined  for  the  purpose  of  proving 
his  good  reputation  as  a  peaceable  and  order- 
ly citizen.  There  is  no  evidence  that  he  had 
ever  previously  committed  any  crime  or  been 
engaged  in  any  disorderly  conduct ;  nor  does 
he  attempt  to  prove  that  on  this  occasion  he 
was  so  far  intoxicated  as  not  to  know  and 
appreciate  the  nature  of  his  acts.  Even 
though  he  was  drinking,  defendant  may  not 
have  been  so  far  intoxicated  as  to  exclude 
the  intent  to  commit  first  degree  murder.  1 
Bishop  on  Crim.  Law,  |  410. 

At  his  request  the  court  gave  the  jury  the 
following  instruction  on  the  effect  of  his 
intoxication  as  a  defense: 


[  "The  court  instructs  the  jury  that  though 
;  they  may  believe  from  the  evidence  in  this  case 
that  the  defendant,  Ernesto  Lemon,  killed  L.  D. 
Bary  without  any  provocation  and  through  reck- 
less wickedness  of  the  heart,  but  at  the  time 
.  he  did  the  act  his  condition  from  intoxication 
was  such  as  to  render  him  incapable  of  doing 
a  willful,  dehberate,  and  premeditated  act,  they 
cannot  find  him  guilty  of  murder  in  the  first 
degree." 

It  must  therefore  be  Inferred  that  the  jury 
gave  proper  consideration  to  all  the  evidence 
bearing  on  the  degree  of  defendant's  intoxi- 
cation and  whether  or  not  he  was  then  in 
such  state  of  mind  as  to  form  an  intent. 
The  testimony  of  affiant  Colley,  if  it  had 
been  taken  at  the  trial,  would*  have  been  only 
cumulative,  being  of  the  same  character  as 
defendant's  own  testimony  respecting  his  in- 
toxication, and  is  not  such  as  would  have 
likely  produced  n  different  result,  and  there- 
fore shows  no  ground  for  granting  a  new 
trial. 

Defendant  is  an  Italian,  not  having  a  good 
command  of  the  English  language;  but  his 
answers  clearly  show  that  he  remembered 
all  that  took  place.  He  admits  striking  de- 
ceased once  with  a  knife ;  It  was  exhibited  to 
the  jury  and  shown  to  be  a  dirk.  He  had  It 
on  his  person  when  he  came  to  the  store, 
hours  before  the  homicide  occurred,  and  said 
he  carried  it  for  self-defense,  because  he 
often  went  home  late  a^  night  and  feared 
somebody  might  rob,  him.  He  also  admita 
running  out  of  the  house,  after  he  stabbed 
deceased,  and  that  he  passed  through  two 
doors  to  get  out  on  the  street,  but  says  he 
does  not  remember  whether  they  were  open 
or  closed  when  he  started  to  run  out,  but 
does  remember  that  he  did  not  stop  to  dose 
them  as  he  ran  out  He  remembers  also 
that  deceased  was  at  his  desk  when  he  struck 
him  with  the  knife,  but  says  he  does  not  re- 
member whether  deceased  was  then  sitting 
or  standing.  On  the  other  hand,  four  or 
five  witnesses  for  the  state,  who  were  pres- 
ent in  the  store  and  saw  what  occurred,  tes- 
tify that  defendant  walked  up  to  the  deceas- 
ed, who  was  then  at  his  desk  writing,  and 
asked  him  to  look  him  in  the  face;  that  de- 
ceased told  him  to  go  away,  that  he  had  to 
attend  to  his  business;  that  defendant  then 
went  away  and  was  gone  three  or  four  min- 
utes and  came  back,  leaving  the  doors  open, 
and  walked  close  up  to  the  desk,  stabbed 
deceased,  and  Immediately  ran  out  through 
the  open  doors  and  down  (he  street,  and  was 
pursued  by  deceased,  his  son  Joe,  and  wit- 
ness Ciafardinl,  for  some  distance,  and  was 
arrested  by  Officer  Mitchell,  who,  when  hail- 
ed to  by  the  pursuers,  told  him  to  throw 
down  his  knife  or  he  would  shoot  him,  which 
command  defendant  obeyed.  While  in  pur- 
suit of  defendant,  deceased  fell,  exhausted, 
and  was  taken  Immediately  to  the  hospital 
and  died  shortly  afterward.    Dr.  O.  F.  Hlcd^a 
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said  the  wound  penetrated  through  his  right 
lung  and  deceased  died  from  the  effects  of 
the  wound.  The  state's  witnesses  deny  that 
defendant  was  struck  by  the  deceased,  and 
say  that,  when  defendant  approached  deceas* 
ed  at  his  desk  and  said  something  to  him, 
deceased  simply  told  him  to  go  away ;  he  had 
to  attend  to  his  business.  If  the  state's  evi- 
dence is  true,  showing  defendant's  prepara- 
tion to  make  his  escape,  l^  leaving  the  doors 
open,  before  stabbing  deceased,  and  his  use 
of  the  deadly  instrument,  it  shows  sufficient 
deliberation.  There  is  abundant  evidence  to 
prove  the  elements  constituting  the  crime  of 
murder  in  the  first  degree.  It  is  not  neces- 
sary that  the  intention  to  kill  should  exist 
for  any  particular  length  of  time  before  the 
actual  killing  in  order  to  show  deliberation. 
7  Encyc.  IMg.  Va.  &  W.  Va.  Cases,  119. 

[6]  It  is  argued  that  no  motive  is  shown 
for  the  commission  of  the  crime;  that  the 
pri^uer  and  deceased  were  familiar  friends, 
and  had  been  such  for  a  long  time.  While 
evidence  to  prove  a  motive  for  the  killing  is 
admissible,  it  is  not  an  essential  element  of 
the  crime  of  murder,  and  there  lis  no  duty 
on  the  state  to  prove  it  State  v.  Morgan^ 
35  W.  Va.  260,  18  S.  E.  385;  Sutton  v.  Com- 
monwealth, 85  Va.  128,  7  S.  E.  323;  and 
Vaughan  v.  Commonwealth,  85  Va.  671,  8  S. 
E.  584.  According  to  defendant's  own  testi- 
mony, if  the  jury  gave  it  credit,  his  motive 
was  anger  toward  deceased,  and,  according 
to  his  own  admission,  he  nursed  his  anger 
for  several  minutes,  and  in  the  meantime 
prepared  to  make  sure  his  escape  from  the 
building  before  striking  the  fatal  blow.  This 
evidence  contradicts  the  theory  of  counsel 
that  his  intoxication  was  such  as  to  render 
him  incapable  of  premeditating  the  crime  of 
murder  in  the  first  degree.  Malice  may  be 
Inferred  from  the  use  of  the  deadly  instru- 
ment without  any,  or  upon  very  slight,  provo- 
cation. The  blow  in  the  face,  which  defend- 
ant said  deceased  gave  him,  if  it  is  true, 
furnished  only  slight  provocation,  because 
he  admits  it  did  not  knock  him  down,  nor 
does  he  say  there  was  any  further  effort  on 
the  part  of  the  deceased  to  administer  any 
further  punishment  to  him;  and  the  fatal 
stab  was  not  made  immediately  in  self-de- 
fense, but  defendant  took  time  to  deliberate 
and  to  prepare  the  way  for  his  escape.  But, 
according  to  the  testimony  of  the  staters  wit- 
nesses, there  was  no  provocation  whatever 
for  the  killing.  Defendant  may  have  been 
Insulted  by  the  deceased's  remark  to  him, 
but  that  furnished  no  provocation  for  any 
sort  of  violence. 

The  giving  of  instructions  on  behalf  of  the 
state,  over  the  objection  of  the  prisoner,  and 
the  court's  refusal  to  give  certain  instruc- 
tions on  behalf  of  the  prisoner,  are  also  as- 
signed as  errors.  The  only  instruction  giv« 
en,  complained  of  in  brief,  is  the  state's  No. 


1,  defining  "murder  in  the  first  degree."  It 
correctly  states  the  law,  and  the  giving  of  it 
was  certainly  justified  by  the  evidence. 

[8]  Defendant's  instruction  No.  1,  to  the 
effect  that  the  jury  should  find  the  defend- 
ant not  guilty  because  of  the  variance  in  the 
name  of  deceased  appearing  in  the  evidence 
and  in  the  Indictment,  was  properly  refused. 
The  name  of  deceased  appeara  in  the  indict- 
ment as  "L.  D.  Bary,"  whereas  the  testimony 
of  Mrs.  De  Bary  shows  that  his  real  name  was 
"Loufe  De  Bary."  It  is  shown,  however,  that 
both  names  Identify  the  same  person;  that 
deceased  often  wrote  his  name  "L.  D.  Bary.'^ 
I.  J.  Rhodes,  cashier  of  the  McDowell.  Coun- 
ty National  Bank,  at  which  deceased  made 
his  deposits,  testifies  that  the  deceased  wrote 
his  name  **L.  D.  Bary."  The  name  employed 
in  the  indictment  being  a  name  frequently 
used  by  deceased  and  the  one  by  which  he 
was  commonly  known  and  Identified,  there 
is  no  material  variance.  State  v.  Alie,  82 
W.  Va.  601,  96  S.  B.  1011. 

The  refusal  to  give  defendant's  instruc- 
tion No.  11  is  justified  by  the  giving  of  his 
No.  10  on  the  same  point,  which  states  the 
law  more  accurately. 

[7]  Finding  no  error,  the  judgment  must 
be  affirmed.  But,  as  the  time  fixed  by  it  for 
the  execution  of  the  prisoner  has  passed,  the 
case  will  be  remanded  to  the  circuit  court  of 
McDowell  county  for  the  purpose  of  setting 
another  day  for  the  execution  of  the  sen- 
tence. State  V.  Haddox,  50  W.  Va.  222,  40 
S.  B.  387. 

It  is  so  ordered. 


(88  w.  Va.  im 

POLLOCK  V.  WHEELING  TRACTION  CO. 

(No.  3636.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  15,  1910.     Rehearing  Denied 

May  29,  1919.) 

(Syllabus  .hy  the  Court,} 

1.  Mttitioipai*  Corpobations  ^=9728— Legis- 
ULTivE  Powers  —  Failure  to  Exescibb 
Pebmissivb  Powers— Liability. 

Where  the  powers  given  a  municipality  or 
other  public  authority  by  legislative  action  are 
permissive  only  and  the  law  imposes  no  positive 
duty  or  obligation  to  exercise  those  rights,  nei- 
ther such  public  body  nor  one  to  whom  by  con- 
tract or  ordinance  such  right  or  power  may  be 
delegated  can  be  rendered  liable  to  a  third  per- 
son for  damages  resulting  from  the  failure  to 
perform  the  contract  or  exerdse  the  power 
granted. 

2.  Municipal  Corporations  ^=»727— tLbo- 
iSLATivE  Powers  —  Failure  to  Repair 
Streets  or  Roads— Liabiutt. 

But  where  the  duty  to  exercise  such  i>ower 
by  a  municipality  or  delegated  authority  is  im- 
posed by  some  positive  law  or  ordinance  in  the 
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iDterefit  of  the  public  or  some  particular  class 
of  persons,  as  that  of  keeping  public  streets 
or  roads  in  repair,  such  public  authority  or  del- 
egated person  or  corporation  is  liable  in  dam- 
ages to  anyone  injured  by  a  breach  of  the  duty 
and  obligation  so  imposed  independently  of  the 
contract  between  the  immediate  parties  thereto. 

3.  Street  Railroads  ^s=>86(2)  —  Use  of 
Street  —  Ordinance  —  Breach  of  Condi- 
tion—Liability FOR  Personal  Injury. 

An  ordinance  of  a  county  court  or  other 
municipality,  made  by  legislative  authority, 
granting  on  conditions  to  a  railroad  company 
the  use  of  a  public'  road  or  street,  has  the  force 
of  positive  law,  and  for  the  breach  of  the  con- 
ditions of  the  grant  a  railway  company  accept- 
ing and  using  the  franchise  may  be  rendered  lia- 
ble to  any  person  injured  by  non-performance 
of  the  conditions  and  obligations  so  imposed. 

4.  Municipal  Corporations  ^=>796— Street 
Railroads  <8=»86(2)— Streets— Failure  to 
Repair— Liability— "Out  of  Repair." 

If  a  guard  rail  or  other  bai*rier  is  reasonably 
necessaitr  to  protect  persons  traveling  over 
public  streets  or  roads  in  the  ordinary  way  and 
with  due  care  on  their  part,  it  is  the  duty  of  the 
public  authority  in  charge  thereof  and  of  the 
person  or  corporation  upon  whom  the  duty  has 
been  imposed  by  contract  or  ordinance  to  build 
and  maintain  such  barrier,  otherwise  such  road 
or  street  will  be  deemed  out  of  repair  within  the 
meaning  of  the  statute,  and  the  public  or  dele- 
gated body  may  be  rendered  liable  to  anyone 
injured  by  the  breach  of  its  duty  imposed  by 
law. 

(Additional  Syttahus  hy  Editorial  Staff.) 

5.  Damages  «=>132(7)  —  Personal  Inju- 
ries—Excessiveness. 

A  verdict  for  $10,000  held  not  excessive, 
when  plaintiff,  precipitated  over  an  enbank- 
ment  while  riding  in  an  automobile,  sustained  a 
broken  finger  and  also  a  broken  leg,  which  re- 
quired resetting  and  rendered  her  unable  to 
perform  many  of  her  household  duties. 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  Stephona  Pollock  against  the 
Wheeling  Traction  Company.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Ersklne,  Palmer  &  Curl,  of  Wheeling,  for 
plaintiff  in  error. 

Martin  Brown  and  D.  B.  Evans,  both  of 
Moundsville,  for  defebdant  in  error. 

MILLER,  P.  Defendant  was  sued  by 
plaintiff  in  March,  1917,  for  personal  injuries 
sustained  by  being  precipitated  over  a  high 
embankment  at  a  place  called  the  "Narrows,*' 
on  the  public  road  in  Marshall  County,  while 
a  passenger  In  an  automobile  then  owned 
and  driven  by  one  Dangherty.  There  was  a 
verdict  and  to  the  Judgment  thereon  for 
plaintiff  for  $10,000.00  defendant  sued  out 
the  present  writ  of  error. 


The  basis  of  plaintiff's  action,  rather  labo- 
riously and  with  great  redundancy  of  words 
pleaded  in  the  two  counts  of  the  declaration, 
is  alleged  breach  of  duty  of  the  defendant 
company  prescribed  by  Its  contract  and  the 
ordinance  of  the  county  court  of  said  county 
ordained  on  the  20th  day  of  October,  1893. 
whereby  among  other  rights  there  was  grant- 
ed to  the  Benwood  and  Southern  Street  Rail- 
way Company,  a  corporation,  the  predecessor 
of  the  defendant  company,  the  right  to  lay 
its  tracks  and  run  its  cars  over  the  county 
road  and  through  what  is  known  as  the  "Nar- 
rows," upon  the  condition  among  others  that 
said  railway  company  should  lay  its  rails 
level  with  the  roadbed  and  ballast  the  tracks 
so  as  not  to  interfere  with  the  crossing  of 
vehicles  over  it,  and  should  ''remove  all  slips 
that  may  come  upon  said  road,  and  keep  the 
side  drain  on  said  road  clear,  and  shall  build 
and  maintain  a  substantial  fence  or  guard  of 
two  rails  of  such  height  as  may  meet  the 
views  of  said  county  court,  on  the  west  side 
of  said  railway  from  the  Glendale  Coal 
Works  up  through  and  to  the  north  end  of 
said  Narrows."  It  is  conceded  that  defend- 
ant succeeded  to  the  rights  of  the  original 
company  and  was  burdened  with  all  the  du- 
ties and  obligations  Imposed  upon  it  by  the 
contract  and  ordinance  aforesaid. 

The  declaration  alleges  violations  and 
breaches  by  defendant  of  these  provisions  of 
the  contract  and  order  of  the  county  court 
and,  that  by  reason  thereof  plaintiff  on  the 
olst  day  of  November,  1916,  while  a  passen- 
ger in  said  automobile  as  alleged  was  thrown 
over  the  bank  at  a  point  on  said  road  through 
said  Narrows  where  a  slip  or  slips  of  stone 
and  dirt  had  been  allowed  to  accumulate  and 
obstruct  the  road  and  to  dam  up  the  water 
causing  it  to  freeze  and  the  road  to  become 
slick  and  dangerous  to  travel,  and  where  no 
fence  or  barrier  had  been  erected  as  required 
by  said  order  of  the  county  court. 

[1]  The  only  substantial  defense  interposed 
was  that  the  contract  with  and  ordinance  of 
the  county  court  gave  plaintiff  no  right  of 
action  against  defendant  for  her  alleged  in- 
juries; that  the  rights  pertaining  to  said 
contract  and  franchise  were  contractual; 
and  that  only. the  immediate  parties  thereto 
could  maintain  any  action  thereon  for  breach- 
es of  its  provisions.  The  law  is  well  settled 
that  where  such  contracts  relate  to  subjects 
over  which  such  municipal  or  fiscal  bodies 
arp  given  permissive  rights  but  which  the 
Legislature  has  not  Imposed  a  positive  duty 
to  exercise,  neither  the  municipality  nor  the 
person  or  corporation  to  whom  such  power 
has  been  delegated  hy  contract  or  ordinance 
Is  rendered  liable  to  third  persons  for  dam- 
ages resulting  from  the  omission  of  the  mu- 
nicipality or  the  one  to  whom  the  right  has 
been  delegated  to  exercise  the  power  in  an 
efficient  or  particular*  way*    The  application 
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of  these  principles  Is  well  Ulnstrated  In  our 
cases  of  Nichol  v.  Huntington  Water  Co.,  63 
W.  Va.  348,  44  S.  E.  290;  BluefieW  Water 
Works  &  Improvement  Co.  v.  City  of  Blue- 
field,  69  W.  Va.  1,  70  S.  B.  772,  83  li.  R.  A. 
(N.  S.)  759;  and  also  in  the  case  of  German 
Alliance  Insurance  Co.  v.  H<mie  Water  Sup- 
ply Co.,  174  Fed,  704,  99  C.  C.  A.  268.  42  L. 
R.  A.  (N.  S.)  1005. 

[2]  But  with  respect  to  public  roads  the 
statute,  section  63,  ch.  43,  Code  of  1891,  in 
force  at  the  time  of  the  contract  and  order  of 
the  county  court,  as  well  as  the  statute  exist* 
Ing  at  the  time  of  the  injuries  complained  of, 
section  56a  (49),  ch.  43,  Barnes'  Code  1916, 
being  Code  1913,  ch.  43,  §  56a  (49),  sec.  1815, 
imposes  an  absolute  obligation  upon  the  coun- 
ty courts  to  maintain  the  roads  in  a  reason- 
ably safe  condition  and  renders  it  absolutely 
liable  to  any  person  injured  by  reason  of 
such  roads  being  out  of  repair.  Section  56a 
(37),  ch.  43,  Barnes*  Code  1916,  being  Code 
19i3,  ch.  43,  I  56a  (37),  sec.  1808,  among  other 
things  makes  it  a  misdemeanor  punishable  by 
fine  for  any  person  to  obstruct  any  public 
road  by  placing  or  leaving  therein  any  earth, 
ashes,  stone  or  other  obstruction  to  the  travel 
and  use  of  such  road,  and  section  66a  (44), 
ch.  43  of  said  Code,  being  Code  1913,  ch.  43, 
S  56a  (44),  sec.  1810,  renders  every  member  of 
the  court  guUty  of  a  misdemeanor  for  wil- 
fully failing  and  refusing  to  perform  any  du* 
ty  required  of  such  court  by  the  provisions 
of  said  chapter.  The  statute,  section  9,  ch. 
43,  Ck)de  1891,  enacted  pursuant  to  section 
24,  art.  8  of  the  Constitution,  relating  to  the 
Jurisdiction  and  powers  of  county  courts, 
gave  such  courts  the  supervision  and  admin- 
istration of  the  internal  police  and  fiscal  af- 
fairs of  the  counties  including  the  e9tal)U8K- 
ment  and  refftUatUm  of  roadi,  wajfs,  hridges, 
public  landing9,  etc.  And  given  this  power 
railroads  authorized  by  sub-section  6  of  sec- 
tion 50,  ch.  54,  Code  1891,  as  well  as  by  the 
present  statute,  to  use  the  public  roads  as 
prescribed  thereby,  are  permitted  to  do  so 
only  upon  first  obtaining  the  consent  of  the 
lawful  authorities,  in  the  case  of  roads  out- 
side of  cities  and  towns,  of  the  county  courts. 
With  such  powers  and  limitations  on  the 
county  court  and  the  authority  of  the  rail- 
way company,  what  was  the  effect  of  the 
terms,  provisions  and  conditions  of  the  order 
of  the  county  court  granting  the  fraiichlse 
under  which  the  defendant  company  entered 
and  occupied  the  public  road  where  the  plain- 
tiff sustained  her  injuries? 

[3]  We  find  numerous  adjudged  cases  sup- 
porting the  proposition  that  the  proyisions  of 
all  ordinances  granting  to  railroad  companies 
the  right  to  use  public  roads  or  streets  and 
imposing  upon  the  grantee  duties  and  obliga- 
tions, are  legislative  in  character  and  have 
the  force  of  positive  law,  giving  to  anyone 
Injured  by  breach  of  the  requirement  of  such 
law  as  well  as  to  the  public  authority  enact- 


ing it  right  of  action  directly  against  the  of- 
fender. In  Hayes  v.  Mich.  Cent  Railroad 
Co.,  Ill  U.  S.  228,  4  Sup.  Ot.  369,  28  L.  Ed. 
410,  that  court  holds  that  the  exercise  of  such 
a  right  of  a  municipality  is  not  a  mere  con- 
tract, but  is  the  exercise  of  the  right  of  mu- 
nicipal legislation,  and  has  the  force  of  law 
within  the  limits  of  the  municipality.  The 
distinction  between  those  cases  where  the  ac- 
tion is  predicated  on  the  contract  alone  and 
those  where  independently  of  the  contract 
the  duty  breached  is  one  Imposed  by  law.  Is 
clearly  stated  in  the  case  of  Styles  v.  Long 
Co.,  67  N.  J.  Law,  413,  51  Atl.  710 ;  Id.,  70  N 
J.  Law,  301,  67  Atl.  448.  To  the  same  effect 
we  find  the  cases  of  Appleby  v.  State,  45  N.  J. 
lAW,  161,  and  Weller  v.  McCormick,  62  N.  J. 
Law,  470, 19  Atl.  1101,  8  L.  R.  A.  798. 

In  City  of  Brooklyn  v.  Brooklyn  City  Rail- 
road Co.,  47  N.  Y.  476,  7  Am.  Rep.  469,  it  was 
further  decided  that  where  one  contracts 
with  a  municipal  corporation  to  keep  any 
portion  of  the  streets  in  repair  in  considera- 
tion of  a  license  to  use  them  to  his  benefit  in 
an  especial  manner,  he  in  effect  contracts  to 
perform  that  duty  to  the  public  in  the  place 
and  instead  of  the  municipality,  which  by 
the  acc^tance  of  its  charter  was  imposed  up- 
on it,  1.  e.  to  keep  its  way  in  repair,  and  that 
the  contractor  Is  liable  for  any  damages 
whidi  naturally  and  proximately  fall  upon 
the  corporation  in  consequence  of  the  neglect 
of  such  duty. 

In  Pittsburg,  C.  C.  A  St  L.  By.  Co.  v.  Hood. 
94  Fed.  618,  624,  36  C.  O.  A.  423,  428,  it  is 
said  with  citation  of  numerous  decisions : 

"In  so  far  as  the  ordinance  granted  the  right 
of  franchise  to  construct  and  operate  a  railway 
upon  this  public  ground,  it  became,  when  ac- 
cepted, a  contract;  but  the  provision  by  which 
the  use  of  the  track  was  prohibited  during  the 
daytime  was  In  its  nature  and  effect  a  mu- 
nicipal or  police  regulation  operating  in  the  in* 
terest  of  public  safety.  McDonald  v.  Railway 
Co.,  43  U.  S.  App.  79,  20  C.  C.  A.  322,  and 
74  Fed.  104 ;  Hayes  v.  Railroad  Co..  Ill  U:  S. 
228,  4  Sup.  Ct  369  [28  L.  Ed.  410];  Joy  v. 
City  of  St  Louis,  138  U.  S.  42,  11  Sup.  Ct 
243  [34  L.  Ed.  843].  This  police  provision 
having  been  enacted  pursuant  to  clear  legis- 
lative authority,  the  fact  that  it  is  found  in  an 
ordinance  which  also  contains  contract  provi- 
sions does  not  change  the  result  or  affect  the 
essential  character  of  the  power  exercised ;  and 
this  police  provision,  being  thtis  spccificnlly  au- 
thorized and  duly  enacted,  unquestionlably  has, 
within  the  corporate  limits,  the  force  of  a  law 
enacted  by  the  Legislature  of  the  state.  Hayes 
▼.  Railroad  Ca,  111  U.  S.  228,  4  Sup.  Ct  369 
[28  L.  Ed.  410] ;  Robbms  v.  City  of  Chicago,  4 
Wall.  657  [18  U  Ed.  427] ;  City  of  Chicago  v. 
Robbinsi  2  Black,  418  [17  L.  Ed.  298] ;  Doran 
V.  Flood  [C.  C.l  47  Fed.  543 ;  McDonald  v.  Rail- 
way Co.,  43  U.  S.  App.  79,  20  C.  O.  A.  322,  74 
Fed.  104;  1  Dill.  Mun.  Corp.  (4th  Ed.)  |§  308, 
393.  It  results  from  this  view  that  the  op- 
eration of  the  railroad  by  plaintiff  In  error 
during  the  daytime,  contrary  to  the  provisions 
of  the  ordinance  was  a  violation  of  law,  and 
constituted  a  nuisance." 
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If  we  are  correct  then  in  holding  the  duty 
of  the  defendant  with  respect  to  the  use  of 
the  road  and  its  obligation  to  remore  slips 
and  to  build  the  barrier  or  fence,  was  not  on- 
I3'  contractual,  but  was  imposed  by  law,  the 
plaintiff  being  one  for  whose  benefit  the  con- 
tract and  ordinance  was  made,  has  the  right 
to  maintain  her  action  unless  there  was  no 
duty  of  the  county  court  in  the  particular 
instance  to  build  and  maintain  the  fence  and 
barrier,  as  is  contended  in  behalf  of  defend- 
ant, or  the  neglect  of  defendant  in  the  partic- 
ulars alleged  was  not  the  proximate  cause  of 
the  plaintiff's  injuries. 

As  we  have  observed  the  absolute  liability 
of  the  county  court  to  one  injured,  imposed 
by  statute,  is  predicated  on  the  fact  of  the 
road  being  "out  of  repair/'  In  Whittington 
V.  Jefferson  Coimty  Court,  79  W.  Va.  1,  90  S. 
E.  821,  we  said  that  the  words  ''out  of  re- 
pair" employed  in  the  statute  ought  to  be 
given  a  reasonable  interpretation,  and  that 
they  had  been  held  to  include  obstructions  in 
the  road,  failure  to  maintain  guard  rails 
along  a  walled  approach  to  a  bridge,  as  well 
as  defects  on  the  surface  of  the  roadbed,  and 
that  reasonably  construed  they  mean  the 
same  thing  as  "not  being  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  modes  by 
day  or  by  night"  In  Oounty  Court  of  Wet- 
zel County  V.  Baltimore  &  Ohio  B.  B.  Co.,  77 
W.  Va.  538,  87  S.  B.  884.  L.  B.  A.  1917C,  967. 
a  suit  by  the  county  to  require  the  defendant 
to  restore  a  public  road  appropriated  by  it, 
we  decided,  in  view  of  the  circumstances  and 
facts,  that  the  new  road  built  by  the  railroad 
company  as  a  substitute  for  the  old  over  or 
along  and  close  to  a  high  embankment  rea- 
sonably called  for  a  guard  or  barrier  along 
the  side  thereof  next  to  the  precipice  as  a 
part  of  the  work  of  restoration  or  construc- 
tion. 

[4]  Bespecting  the  requirement  of  the  or- 
der to  build  the  fence  or  barrier  the  parties 
for  themselves  determined  that  to  make  the 
road  through  the  Narrows  reasonably  safe 
and  not  thereafter  to  be  deemed  "out  of  re- 
pair" within  the  meaning  of  the  statute,  a 
fence  or  barrier  was  necessary,  wherefore  the 
requirement  of  the  license  to  use  the  road. 
That  this  Judgment  was  entirely  correct  has 
been  well  exemplified  by  the  facts  and  cir- 
cumstances of  the  plaintiff's  injuries  as  well 
as  other  facts  established  by  the  evidence. 
All  the  witnesses  agreed  that  the  road 
through  the  Narrows  was  a  very  dangerous 
way;  that  it  was  built  on  a  steep  hill  or 
mountain  side,  subject  to  slips  in  wet  or 
freezing  weather;  was  but  seventeen  feet 
wide  from  the  hill  side  to  the  west  embank- 
ment of  the  road,  about  seven  feet  of  which 


was  occupied  by  the  defendant  with  its 
tracks;  that  the  road  on  the  side  occupied  by 
defendant  was  supported  by  a  high  retaining 
wall,  from  which  the  hlU  dropped  down  pre- 
cipitously the  distance  of  a  hundred  feet  or 
more  to  the  tracks  of  the  Baltimore  &  Ohio 
Bailroad,  making  the  road  a  very  dangerous 
one,  especially  when  covered  with  ice  and 
snow  and  other  obstructions  placed  or  suffer- 
ed to  remain  therein  by  the  defendant  com- 
pany contrary  to  the  provisions  of  the  order 
awarding  said  franchise.  If  the  road  was 
out  of  repair  without  the  railing  or  barrier, 
the  county  court  as  well  as  the  defendant 
company  w^as  required  to  put  the  barrier 
there  as  agreed,  and  the  railroad  company 
cannot  Justify  its  negligence  in  failing  to 
build  and  maintain  such  barrier  or  in  any 
other  neglect  of  its  obligation  imposed  in  the 
conditions  of  its  grant.  Counsel  cite  many 
decisions  from  other  states  in  support  of  this 
proposition,  which  we  do  not  regard  it  nec- 
essary to  review  in  view  of  our  own  statute 
and  decisions  relating  thereto. 

We  have  examined  the  instructions  submit- 
ted by  the  court  to  the  Jury.  We  think  they 
substantially  cover  the  only  issues  developed 
by  the  evidence.  Instructions  Nos.  1  and  3 
given  for  the  plaintiff  substantially  told  the 
Jury  that  it  was  the  duty  of  the  defendant 
to  build  and  maintain  a  substantial  guard 
rail  as  required  by  the  order  of  the  county 
court  and  that  if  they  found  it  bad  failed  to 
do  so,  and  that  but  for  such  failure  the  plain- 
tiff would  not  have  sustained  her  injuries, 
they  should  find  for  the  plaintiff  and  assess 
her  damages  at  a  sum  not  exceeding  the 
amount  sued  for.  One  of  defendant's  instruc- 
tions given  properly  submitted  to  the  Jury 
the  law  of  proximate  cause,  which  under  the 
evidence  the  Jury  manifestly  decided  in  favor 
of  the  plaintiff;  and  under  the  evidence  we 
cannot  say  that  the  verdict  was  contrary  to 
either  the  law  or  the  evidence. 

[6]  On  the  question  of  excessive  damages 
we  cannot  say  the  verdict  was  excessive. 
That  plaintiff  did  not  lose  her  life  was  mi- 
raculous. But  she  was  severely  and  perma- 
nently injured.  Her  leg  was  broken  between 
the  hip  and  the  knee,  the  bone  protruding 
clear  through  the  flesh.  It  did  not  unite  well 
when  set,  and  a  new  operation  and  re-setting 
of  the  bone  was  required.  Her  finger  was 
also  broken.  She  is  unable  to  perform  many 
of  her  household  duties,  and  is  obliged  to  em- 
ploy help.  The  question  of  the  amount  of 
damages  in  such  cases  is  largely  a  matter  for 
jury  decision,  uncontrollable  by  the  courts  un- 
less manifestly  excessive. 

Finding  no  reversible  error,  we  are  obliged 
to  affirm  the  Judgment 
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(ByUdbus  hy  the  Court.) 

L  Criminal  Law  ^=s>1151  —  Rulings  on 
CoNTiN  UANCE— Discretion— Review. 

The  granting  of  a  continuance  is  a  matter 
within  the  sound  discretion  of  the  trial  court, 
though  subject  to  review,  and  the  refusal  there- 
of is  not  ground  for  reversal  unless  it  is  made 
to  appear  that  the  court  abused  its  discretion, 
and  that  its  refusal  has  worked  injury  and  prej- 
udice to  the  rights  of  the  party  in  whose  behalf 
the  motion  was  made. 

2.  Criminal  Law  «=>59G(1),  598(3)— Motion 
FOR  Continuance  —  Absent  Witnesses  — 
Ruling. 

Where  a  motion  for  a  continuance  in  a  crim- 
inal case  is  based  upon  the  absence  of  a  mate- 
rial witness,  and  it  appears  from  the  record 
that  the  evidence  of  the  absent  witness  was 
merely  cumulative,  or  that  his  deposition  might 
with  reasonable  effort  have  been  taken  before 
the  trial,  though  he  could  not  be  present  there- 
at, it  is  not  error  to  refuse  a  continuance. 

3.  Criminal  Law  ^=»1106(S)— Refusal  of 
CoNTi  nuance— Prejudice— Re  VERSAL. 

But  if  the  trial  is  ordered  to  proceed  in 
disregard  of  the  motion,  and  results  in  a  judg- 
ment adverse  to  the  party  who  asked  for  the 
continuance,  and  from  the  whole  case  it  seems 
reasonably  apparent  that  he  was  entitled  there- 
to, and  that  its  refusal  has  worked  injury  and 
prejudice  to  his  rights,  such  adverse  action 
ordinarily  is  deemed  sufficient  cause  for  the  re- 
versal of  the  judgment  so  obtained. 

4.  Cbimznal  Law  ^=»003(2),  608— Motion 
voR  Continuancb— Absengb  of  Witness- 
Affidavit. 

An  affidavit  in  support  of  a  motion  for  a 
continuance  in  a  criminal  case  based  upon  the 
absence  of  a  material  witness,  whose  presence 
is  deemed  necessary  to  the  full  and  proper  pres- 
entation of  affiant's  case,  must  state  the  name  of 
the  witness,  and  show  that  due  diligence  has 
been  exercised  to  secure  his  presence  at  the 
trial,  and  that  there  is  a  fair  probability  that 
his  presence  or  deposition  can  be  secured  for  a 
later  term;  must  state  with  reasonable  defi- 
niteness  the  substance  of  the  testimony  the  wit- 
ness is  expected  to  give  at  the  trial  to  enable 
the  court  to  determine  its  materiality  and  the 
necessity  of  his  presence,  and  show  that  he  can- 
not prove  the  same  facts  by  any  other  wit- 
ness in  attendance,  and  cannot  safely  go  to  trial 
in  the  absence  of  the  witness  desired.  Affiant 
may  be  required  to  submit  to  cross-examination 
upon  the  facts  therein  averred. 
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in  such  company  in  an  indictment  charging 
breaking  and  entering,  or  entering  without 
breaking,  such  car  with  intent  to  steal,  and  the 
actual  asportation  of,  its  contents. 


5.  Burglary  ^==>28(^— Brbakino  and  En- 
tering OF  Freight  Car  —  Ownership  — 
Proof. 

Proof  establishing  complete,  though  tem- 
porary, control  and  custody  by  a  railroad  com- 
pany of  a  freight  car  and  its  contents,  is  suf- 
ficient to  support  an  allegation  of  ownership 


6.  Burglary  ^=s>28(5)— Breaking  and  En- 
tering OF  Freight  Car— Variance. 

Between  the  averments  of  an  indictment 
for  the  burglary  of  a  freight  car  and  proof 
showing  the  burglary  of  a  box  car  containing 
the  freight  stolen  there  is  no  such  variance  as 
warrants  the  award  of  a  new  trial. 

(Additional  Byllahtit  by  Editorial  Staff.) 

7.  Words  and  Phrases— "Freight  Car." 
A  "freight  car"  is  a  railroad  car  adapted 

to  the  transportation  from  one  point  to  an- 
other of  movable  articles  of  every  kind,  char- 
acter, and  description,  and  a  box  car  while  so 
used  ia  .  at  least  temporarily  a  car  carrying 
freight. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Freight 
Car.] 

Error  to  Circuit  Court,  Marion  Comity. 

Harry  Jones  and  others  were  indicted  for 
breaking  and  entering,  or  entering  without 
breaking,  a  railroad  freight  car  with  intent 
to  steal,  etc.  Motions  for  continuance  de- 
nied, and  defendant  Harry  Jones  brings  er- 
ror.   Beversed  and  remanded. 

Ernest  R.  Bell  and  L.  C.  Musgrave,  both 
of  Fairmont,  for  plaintiff  in  error. 

E.  T.  England,  Atty.  Qen.,  and  Henry  A. 
Nolte,  Asst  Atty.  Gen.,  for  the  State. 

LYNCH,  J.  The  important  and  the  only 
vital  question  submitted  for  Investigation 
and  decision  upon  this  writ  concerns  adverse 
rulings  upon  defendant's  motions:  Blrst,  to 
postpone  the  trial  to  the  term  next  succeed- 
ing that  at  which  the  indictment  was  found 
because  of  the  absence  of  necessary  witness- 
es cognizant  of  facts  material  to  establish 
the  innocence  of  the  defendant  of  the  charge 
preferred  against  him;  and,  second,  a  con- 
tinuance of  two  hours  within  which  to  pre- 
pare and  file  the  affidavits  of  his  father  and 
defendant's  wife  to  be  read  and  considered 
in  support  of  the  first  motion. 

[1-4]  Our  statute  governing  the  granting 
of  continuances  in  criminal  actions  is  sec- 
tion 1,  c.  169,  Code  (sec  5577): 

"When  an  indictment  is  found  in  the  circuit 
court  of  any  county  against  a  person  for  a  fel- 
ony, the  accused,  if  in  custody,  or  if  he  appear 
in  discharge  of  his  recognizance  or  voluntarily, 
shall,  unless  good  cause  be  shown  for  a  contin- 
uance, be  tried. at  the  same  term.** 


The  granting  of  a  continuance  is  a  mat- 
ter vidthin  the  sound  discretion  of  the  trial 
court,  though  subject  to  review,  and  the  re- 
fusal thereof  is  not  ground  for  reversal  un- 
less it  is  made  to  appear  that  the  court  abus- 
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ed  its  discretion  and  that  its  refusal  has 
worked  injury  and  prejudice  to  the  rights  of 
the  party  in  whose  behalf  the  motion  was 
made.  State  v.  Harrison,  36  W.  Va.  729,  15 
S.  IG.  982,  18  L.  R.  A.  224;  State  v.  Madison, 
49  W.  Va.  96,  38  S.  E.  492 ;  State  v.  Angelina, 
73  W.  Va.  146,  80  S.  B.  141,  51  L.  R.  A.  (N. 
S.)  877 ;  State  v.  Duffy.  75  W.  Va.  299,  83  S. 
E.  990;  State  v.  Swain,  81  W.  Va.  278,  94 
S.  B.  142;  State  v.  AUe,  82  W.  Va.  601,  96 
S.  E.  1011.  And  if  the  trial  is  ordered  to 
proceed  In  disregard  of  the  motion,  and  re- 
sults in  a  judgment  adverse  to  the  party  who 
asked  for  the  continuance,  and  from  the 
whole  case  it  seems  reasonably  apparent  that 
he  was  entitled  thereto  and  that  its  refusal 
has  worked  Injury  and  prejudice  to  his 
rights,  such  adverse  action  ordinarily  is 
deemed  sufficient  cause  for  the  reversal  of 
the  judgment  so  obtained.  Buster  v.  Hol- 
land, 27  W.  Va.  510 ;  Cook  v.  Cook.  63  W.  Va. 
413,  60  S.  E.  349;  Doane  v.  Parsons  Pulp  & 
Lumber  Co.,  77  W.  Va.  454,  87  S.  E.  859. 

One  of  the  grounds  for  which  a  continu- 
ance is  sometimes  allowed  is  the  absence  of 
a  material  witness  at  the  time  of  the  trial ; 
but.  before  that  can  avail  as  the  basis  of  a 
continuance,  the  party  asserting  it  and  rely- 
ing ttiereon  must  establish  certain  facts  to 
the  satisfaction  of  the  trial  court.  This  is 
generally  done  through  an  affidavit  setting 
forth  the  required  facts  respecting  the  ab- 
sence of  the  witness,  but  the  affiant  may  al- 
so be  required  to  submit  to  cross-examination 
upon  the  facts  therein  averred,  as  was  done 
in  this  case. 

The  affidavit  must  state  the  name  of  the 
witness  whose  presence  Is  deemed  necessary 
to  the  full  and  proper  presentation  of  affi- 
ant's case  (Buster  v.  Holland,  27  W.  Va.  510, 
535;  State  v.  Madison,  49  W.  Va.  96*  38  S. 
E.  492 ;  State  v.  AUe,  82  W.  Va.  601,  96  S. 
E.  1011) ;  and  must  show  that  due  diligence 
has  been  exercised  to  secure  the  presence  of 
the  witness  at  the  trial,  and  that  there  is  a 
fair  probability  that  his  presence  or  deposi- 
tion can  be  secured  for  a  later  term  (State 
V.  Brown,  62  W.  Va.  546,  59  S.  B.  508;  Cl- 
cerello  v.  O.  &  O.  By.  Co.,  65  W.  Va.  439,  64 
S.  E.  621 ;  State  v.  Duffy,  75  W.  Va.  299,  83 
S.  E.  990 ;  State  v.  Farley,  78  W.  Va.  471,  89 
S.  E.  738 ;  State  v.  Alie,  cited).  It  must  state 
with  reasonable  deflnlteness  the  substance  of 
the  testimony  the  witness  is  expected  to  give 
at  the  trial  to  enable  the  court  to  determine 
its  materiality  and  the  necessity  of  his  pres- 
ence (Buster  V.  Holland,  cited;  State  t. 
Brown,  cited;  State  v.  Farley,  cited;  State 
V.  Alie.  cited) ;  and  must  show  that  he  can- 
not prove  the  same  facts  by  any  other  wit- 
ness in  attendance,  and  cannot  safely  go  to 
trial  In  the  absence  of  the  witness  desired 
(Wilson  V.  Kochnldn,  1  W.  Va.  145;  WUaon 
v.  City  of  Wheeling,  19  W.  Va.  323,  42  Am. 
rBep.  780;  Dimmey  v.  Ballroad  Co.,  27  W.  Va. 
32,  55  Am.  Rep.  292).    It  follows  as  a  neces-| 


sary  inference  from  what  has  been  said  that 
the  evidence  of  the  absent  witness  must  not 
be  merely  ciunulatlve.  O.  &  O.  By.  Co.  v.* 
Newton,  117  Va.  260,  85  S.  E.  461 ;  Matoaka 
Coal  Corp.  v.  Clinch  Valley  Mln.  Corp..  121 
Va.  522,  93  S.  B.  799.  And  if  it  appears 
from  the  record  that  the  deposition  of  the 
witness  might  have  been  taken  before  the 
trial,  though  he  could  not  be  present  at  the 
trial,  it  is  not  error  to  refuse  a  continuance. 
Mate  Creek  Coal  <3o.  v.  Todd,  66  W.  Va.  671, 
66  S.  E.  1066;  State  v.  Swain,  81  W.  Va. 
278,  94  S.  B.  142. 

Except  in  one  particular,  the  affidavit  of  de- 
fendant and  the  cross-examination  to  which 
he  was  subjected  complied  with  all  the  re- 
quirements of  the  decisions  dted.  He  gave 
the  names  of  the  absent  witnesses,  the  places 
of  their  residences,  and  the  substance  of  the 
testimony  each  of  them  would  give  in  his 
behalf,  and  stated  that  he  could  not  safely 
enter  upon  the  trial  of  the  case  in  their 
absence  because  of  his  Inability  otherwise  to 
prove  the  same  state  of  facts,  facts  which 
if  proved  we  can  see  necessarily  would  have 
an  important  bearing  upon  the  question  of 
his  guilty  participation  in  the  commission  of 
the  offense  charged  In  the  indictment  For 
each  of  these  witnesses  he  caused  process  to 
be  Issued  on  the  third  day  after  the  return 
of  the  indictment,  in  time  to  be  served  upon 
them  had  the  officer  been  able  to  locate  them 
in  the  county,  Marion,  and  at  their  designat- 
ed residences  in  or  near  Worthlngton,  the 
place  at  which  the  offense  was  committed. 
The  witnesses,  however,  were  not  found,  not 
because  they  had  not  resided  at  or  near 
Worthlngton,  as  defendant  testified,  but  be- 
cause they  had  changed  their  places  of  abode 
since  the  commission  of  the  offense  charged ; 
whether  with  or  without  his  previous  knowl- 
edge does  not  appear.  Some  of  them.  It  seems 
from  the  proof  offered*  upon  the  subject,  had 
gone  to  Harrisvllle,  Bltchie  county,  or  Wheel- 
ing, Ohio  county,  or  to  the  state  of  Ohio,  so 
that  apparently  he  could  not,  when  he  made 
the  affidavit,  say  definitely  whether  he  would 
or  would  not  be  able  to  secure  their  personal 
attendance  at  the  next  ensuing  regular  term 
of  the  court,  or  in  the  meantime  to  take 
their  depositions,  the  element  omitted,  inad- 
vertently it  may  be,  from  the  affidavit  and 
examination. 

In  this  manner  obviously  appears  a  strong 
showing  in  favor  of  allowing  a  postponement 
of  the  trial,  at  least  for  the  two-hour  period 
requested  for  the  reinforcement  of  the  tes- 
timony offered  in  that  behalf,  especially 
when  considered  in  connection  with  the  other 
facts  and  circumstances  equally  obvious  and 
pertinent  when  the  motions  were  made,  tlie 
consideration  of  which  cannot  be  ignored  up- 
on this  investigation. 

For  although  the  constitutional  provlsior 
(article  3,  |  14,  Ck>nst.)  requires  that  "trials 
of  crimes,  and  misdemeanors,  *    *    *   ehaU 
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be  *  *  *  without  nnreasonable  delay," 
and  the  statutory  provision  (section  1,  c.  159, 
Code)  specifies  that  trials  for  felony  shall  be 
had  at  the  same  term  at  which  the  indict- 
ment is  found,  "unless  good  cause  be  shown 
for  a  continuance,"  they  are  to  be  regarded 
as  having  both  a  public  and  a  private  or 
personal  aspect  or  bearing.  The  first  con- 
cerns the  prevention,  in  criminal  cases  espe- 
cially, of  unnecessary  delay  and  the  secur- 
ing of  prompt  and  efficient  administration 
of  the  criminal  law.  Gremeans  v.  Com.,  104 
Ya.  860,  62  S.  B.  302,  2  h,  B.  A.  (N.  S.)  721. 
The  second,  the  vouchsafing  to  a  person 
charged  with  violation  of  the  law  of  a  fair 
and  reasonable  opportunity  to  present  all  the 
facts  material  to  his  defense  against  accusa- 
tions preferred  against  him,  however  guilty 
he  may  be.  Embedded  in  the  common  law 
of  the  land  is  the  prln^ple  of  a  fair  and  im- 
partial trial  alike  in  civil  and  criminal  cas- 
es. Td  the  extent  reasonably  avoidable  no 
innocent  person  should  be  permitted  to  suffer 
the  stigma  and  punishment  incident  to  an 
offense  of  the  commission  of  which  he  is  not 
guilty,  is  an  equally  familiar  and  often-reit- 
erated legal  principle.  The  duty  to  accord 
speedy  trials  is  founded  in  sane  reason  and 
sound  law,  constltntional  and  statutory.  But 
speed  ought  not  be  permitted  to  work  injus- 
tice, and,  lest  it  should  do  so,  the  provisions 
therefor,  as  we  have  seen,  are  qualified  in 
the  Constitution  by  the  significant  phrase, 
"without  unreasonable  delay,"  and  in  the 
statute  by  the  like  phrase^  "unless  good  cause 
be  shown  for  a  continuance." 

[8]  On  March  13,  1918,  two  indictments 
were  returned  against  defendant  by  the 
grand  jury  then  in  attendance  upon  the  cir- 
cuit court  of  Marion  county,  one  against  him 
alone  charging  an  offense  popularly  known 
as  "highway  robbery/*  the  other  against  him 
and  five  others  jointly  charging  them  in  the 
first  count  with  breaking  and  entering,  in 
the  second  with  entering  without  breaking,  a 
freight  car  of  the  Baltimore  &  Ohio  Rail- 
road Company  with  intent  to  steal,  take,  and 
carry  away,  and  the  actual  asportation  of, 
the  goods  and  chattels  of  the  Baltimore  & 
Ohio  Railroad  Company  therein  found. 
Though  challenged  by  a  motion  to  quash,  the 
legal  sufiiclency  of  the  indictment  is  not 
questioned  seriously,  nor  is  it  susceptible  of 
reasonable  criticism.  It  seems  to  have  all 
the  averments  deem^  essential  in  proceed- 
ings of  this  sort.  Apparently,  it  contains  all 
the  elements  required  by  our  decisions  In  a 
formal  presentation  for  an  offense  within  the 
prescriptions  of  section  12,  c.  145,  Code  (sec. 
5203),  a  railroad  car  being  one  of  the  struc- 
tures as  to  which  the  offense  charged,  If  com- 
mitted, subjects  the  person  proved  to  be  guil- 
ty to  confinement  in  the  penitentiary  for  not 
less  than  two  nor  more  than  ten  years. 

Five  days  after  these  indictments  were  re- 
turned, that  is,  on  Monday,  March  18,  1918, 
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[  the  trial  to  determine  the  guilt  or  innocence 
!  of  the  defendant  on  the  highway  robbery 
charge  began,  and  it  continued  thereafter 
from  day  to  day  until  a  late  hour  Friday 
evening,  March  22d,  resulting  in  his  acquit- 
taL  This  trial  required  his  presence  and 
that  of  his  counsel  in  court  during  the  week^ 
a  fact  the  consideration  of  which  has,  we 
think,  a  potential  probative  value  upon  this 
investigation.  For  on  the  next  succeeding 
Monday,  March  25,  1918,  also  began  the  trial 
of  defendant  upon  the  second  indictment,  the 
trial  the  postponement  of  which  he  promptly 
sought  to  seciire  in  the  manner  stated. 

Deeming  it  unnecessary,  because  of  the 
conclusion  reached,  to  express  an  opinion 
upon  the  question  also  raised,  whether  the 
trial  court's  action  upon  the  motion  for  a  re- 
trial of  the  case  upon  its  merits  was  or  was 
not  erroneous,  we  review  the  evidence  so  far 
only  as  to  enable  us  to  perceive  whether,  if 
at  all,  the  legal  rights  of  defendant  were 
prejudiced  by  the  refusal  of  his  morions  to 
continue.  An  examination  for  this  purpose 
the  decisions  cited  authorize,  and  none  hold 
to  the  contrary.  See  especially  Doane  v. 
Parsons  Pulp  &  Lumber  Co.,  77  W.  Va.  454, 
87  S.  E.  859,  and  State  ▼.  Swain,  81  W.  Va. 
278,  94  S,  E3.  142. 

If  defendant  was  present  and  participated 
in  the  commission  of  the  offense  charged,  as 
some  of  the  persons  jointly  indicted  with 
him  swear,  the  denial  of  his  motions  did  not 
seriously  invade  his  personal  legal  rights  to 
the  extent  warranting  disturbance  of  the 
verdict  and  judgment  against  him.  That  he 
was  present  he  strenuously  denies,  and  that 
he  could  have  participated  in  the  perpetra- 
tion of  the  crime  he,  his  wife,  and  her  father 
and  mother  swear  was  impossible  because  he 
and  his  wife  remained  constantly  at  the  home 
of  her  parents  at  Rivesvilie  several  miles 
from  Worthington,  the  place  of  the  burglary,, 
from  December  1st  to  January  except  only 
in  the  daytime,  and  th^a  absent  for  brief  pe- 
riods only.  If  that  is  true,  defendant  could 
not  have  been  at  Worthington  in  the  night- 
time of  December  17,  1917,  the  date  of  the 
burglary,  a  fact  obviously  Important  to  es- 
tablish by  the  evidence  of  disinterested  wit- 
nesses, if  available  for  that  purpose.  Jurors 
look  with  suspicion  upon  the  exculpatory 
testimony  of  kindred  alike  in  civil  and  crim- 
inal cases.  To  minimize  or  avoid  the  effect 
of  prejudicial  inferences  from  this  source, 
and  to  afford  reasonable  opportunity  to  pro- 
cure the  attendance  of  witnesses  unbiased 
and  unlnfiuenced  by  the  ties  of  blood  or  mar- 
riage, was  perhaps  the  prime  motive  prompt- 
ing the  desire  to  secure  other  testimony  bear- 
ing ui)on  the  fact  to  be  established. 

Furthermore,  the  witnesses  connecting  df^ 
fendant  with  the  immediate  commission  of 
the  felony  were  of  a  migratory  character,  and 
avowedly  engaged  in  many  similar  feloptou;? 
acts,  for  which  some  of  them   were,  wh^ 
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testifying,  either  indicted  and  awaiting  trial 
elsewhere,  or  convicted  and  sentenced  there- 
for to  confinement  in  the  penitentiary  of  this 
state.  Besides,  they  had  but  recently  es- 
caped from  the  industrial  school  for  boys, 
and  to  avoid  further  detection  and  detention 
therein  had  assumed  and  were  operating  un- 
der names  different  from  their  true  names. 
These  circumstances  render  more  obvious  the 
necessity  for  the  exertion  of  reasonable 
means  to  defeat  what,  for  aught  we  know  to 
the  contrary,  was  a  design  on  their  part  to 
associate  defendant  in  the  punishment  Justly 
d\ie  them  according  to  their  own  admission; 
and  though  guilty,  as  they  confess  them- 
selves to  be,  yet  he  is  Justly  and  legally  €ln- 
titled  to  establish  his  innocence  by  recourse 
to  the  methods  prescribed  by  law  upon  full 
and  prompt  compliance  with  the  rules  rec- 
ognized as  appropriate  and  applicable  in  such 
cases.  This  we  think  he  did  sufficiently  at 
least  to  warrant  the  two  hours  of  grace  re- 
quested. 

[6]  Respecting  ownership  of  the  car  and 
its  contents  and  the  proof  offered  to  show 
ownership,  it  may  not  be  deemed  improper 
for  the  purpose  of  the  retrial  ordered  to  In- 
dulge in  these  general  observations.  In  the 
record  is  discovered  no  proof  showing  with 
definiteness  the  real  owner  of  the  car  en- 
tered or  of  the  goods  wrongfully  taken  from 
it,  though  the  indictment  laid  the  ownership 
of  both  in  the  Baltimore  &  Ohio  Railroad 
Company.  As  regards  these  averments,  how- 
ever, all  that  the  evidence  does  is  to  place 
the  car  on  the  side  track  in  the  railroad 
yards  at  Worthington,  a  station  of  the  Bal- 
timore &  Ohio  Railroad  Company,  thus  re- 
vealing nothing  more  than  possession  and 
control  by  that  company  and  not  ownership. 
As  to  the  ownership  of  the  property  in  the 
car  there  is  the  same  indefiniteness.  These 
facts,  however,  sufficiently  appear  from  the 
evidence.  Articles  of  merchandise,  mainly 
shoes  of  different  kind  and  quality  purchased 
by  and  consigned  to  the  ^witness  Morgan,  a 
merchant  engaged  in  business  at  Worthing- 
ton, were  a  part  of  the  contents  of  the  car, 
and  some  but  not  all  of  these  were  found  In 
it  and  delivered  to  him  in  the  usual  manner. 
For  the  part  thereof  not  so  found  or  deliver- 
ed he  indicated  an  intention  to  demand  com- 
pensation from  the  railroad  company.  Thus 
there  is  disclosed  possession  and  custody  of 
the  car,  and  as  a  logical  sequence  the  pos- 
session and  custody  of  the  contents.  Neces- 
sarily and  unavoidably,  railroads  daily  and 
indiscriminately  use  freight  cars  not  theirs 
within, the  ordinary  meaning  of  the  term  own- 
ership. As  apposite  here,  custody  suffices. 
So  that  if  the  Baltimore  &  Ohio  Railroad 
Company  had  the  car  and  its  contents  in  its 
complete,  though  temporary,  control  and  cus- 
tody when  the  offense  charged  was  committed, 
that  fact  when  proven  satisfies  all  legal  re- 


quirements in  cases  of  this  kind.  Wimbish 
V.  State,  89  6a.  294,  15  S.  E.  325 ;  Smith  v. 
State,  34  Tex.  Cr.  R.  124,  29  S.  W.  775 ;  La- 
mater  V.  State,  38  Tex.  Cr.  R.  249,  42  S.  W. 
304 ;  9  C.  J.  1064,  1052,  note  77  (a).  Owner- 
ship of  a  school  building  burglarized  in  the 
nighttime  may  properly  be  alleged  to  be  in 
the  Janitor  of  the  building,  as  held  in  the 
Lamater  Case,  cited,  and  the  ownership  of 
personal  property  mentioned  in  an  indict- 
ment for  burglary  may  likewise  properly  be 
laid  in  a  bailee  having  possession  of  the 
property,  as  held  In  the  Wimbish  Case,  cited. 

[7]  Nor  do  we  discover  such  material  vari- 
ance between  the  description  of  the  car  as 
given  in  the  indictment  and  as  shown  by  the 
evidence  as  would  Justify  the  award  of  a 
new  trial,  if  that  were  the  Important  ques- 
tion for  decision.  According  to  the  aver- 
ments of  the  indictment  It  was  a  freight  car 
that  was  entered,  and  according  to  the  proof 
it  was  a  box  car.  The  difference  in  names 
has  no  vital  significance.  It  is  too  technical 
to  be  practical  in  its  application.  A  '^freight 
car"  is  a  railroad  car  adapted  to  the  trans- 
portation from  one  point  to  another  of  mov- 
able articles  of  every  kind,  character,  and 
description,  and  a  box  car  while  so  used  as 
in  this  case  is  at  least  temporarily  a  car 
carrying 'freight. 

For  reasons  stated  our  order  will  reverse 
the  Judgment,  and  remand  the  case  for  re- 
triaL 


(M  W.  Va.  67) 

OHIO  FUEL  OIL  CO.  v.  GRBENLEAF  et  rf. 

(No.  3684.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  29,  1919.     Rehearing  Denied 

May  29,  1919.) 

(SyllahuB  hy  the  Court.) 

1.  QniBTiNO  Title  ^=97(2)— Jubisdigtion  — 
Removal  of  Clouu  on  Title. 

Equity  has  jurisdiction,  at  the  suit  of  the 
holder  of  a  valid  oil  and  gas  lease,  to  remove  as 
a  cloud  upon  his  rights  a  subsequent  lease  ex- 
ecuted to  a  stranger  by  the  lessor  covering  the 
same  tract  of  land. 

2.  Mines  and  Minerals  ^=978(1)— Oil  and 
Gas  Lease— -CoBPOBATioNS— Time. 

An  oil  and  gas  leaiB  for  a  term  of  one 
year,  %Dd  as  long  thereafter  as  oil  or  gas  is 
produced  from  the  demised  premises,  will  not 
justify  operations  thereon  after  the  expiration 
of  the  specified  term  of  one  year  mentioned 
therein,  unless  within  said  one  year  oil  or  gas 
has  been  produced  in  paying  quantities,  or  un- 
less within  such  time  the  lessee  has  demonstrat- 
ed that  the  land  is  underlaid  with  oil  or  gas, 
and  is  at  the  expiration  of  the  time  making 
diligent  and  efficient  efforts  to  produce  it  in 
such  paying  quantities. 


^s>For  other  cases  see  same  topic  and  KBT-NUIIBBR  in  all  Kef-Numbered  Digests  and  Indexes 
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3.  Mines  and  Minbbals  ^==>T8(1)— On.  anu 
Gas  Lease— Operation— Time. 

While  in  such  a  lease  time  is  ordinarily  of 
the  essence  of  the  contract,  a  proper  construc- 
tion of  the  language  used  will  not  limit  the 
lessee  to  the  particular  term  mentioned  in  the 
lease,  where  it  appears  that  he  has  demonstrat- 
ed that  the  leased  land  is  underlaid  with  oil  or 
gas,  and  is  proceeding  with  all  diligence  in  an 
efficient  manner  to  produce  the  oil  or  gas  there- 
from in  paying  quantities.  The  parties  in 
making  such  a  contract  will  be  taken  to  have 
contemplated  that  operations  might  be  delayed 
by  contingencies  not  easily  foreseen,  and  to 
have  meant  that  the  lessee's  right  would  not  be 
terminated  if  he  was  by  such  unforeseen  con- 
tingencies prevented  from  producing  oil  or  gas 
in  paying  quantities  within  the  specified  term. 

4.  Mines  and  Minsbals  ^=»7S(5)— Oil  and 
Gas     Lease>—Opeeation— Time— Estoppel. 

Where  the  lessor  in  an  oil  and  gas  lease, 
by  his  conduct  and  by  accepting  benefits  there- 
under, leads  the  lessee  to  believe  that  he  will 
not  insist  upon  the  production  of  oil  in  paying 
quantities  within  the  specified  term  provided  in 
the  lease  as  a  condition  of  the  right  of  the 
lessee  to  continue  such  production,  he  will  not, 
on  the  expiration  of  such  term,  be  allowed  to 
say  that  the  lessee's  rights  are  at  an  end, 
where  the  lessee  is  at  such  time  diligently  pros- 
ecuting the  work  of  exploration  in  such  manner 
as  may  reasonably  be  expected  to  produce  oil 
or  gas  from  the  premises  in  remunerative  quan- 
tities. 

Appeal  from  Circuit  Court,  vEtoane  County. 

Suit  by  the  Ohio  Fuel  Oil  Company  against 
Thomas  H.  Greenleaf  and  others  for  the 
cancellation  of  an  oil  and  gas  lease*  made 
by  part  of  defendants  to  other  codefendants. 
Decree  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Harper  &  Baker,  of  Spencer,  and  Chas.  E. 
Hogg,  of  Point  Pleasant,  for  appellants. 

R.  G.  Altlzer  and  O.  J.  Wilkinson,  both  of 
Charleston,  and  Pendleton,  Mathews  &  Bell, 
of  Spencer,  for  appellee. 

RITZ,  J.  This  appeal,  brings  up  for  re- 
view a  decree  of  the  circuit  court  of  Roane 
county  by  which  a  lease  for  the  production 
of  oil  and  gas  made  by  the  defendants  John 
H.  Greenleaf,  Thomas  H.  Greenleaf,  Eliza 
Haidet,  and  J.  F.  Greenleaf  to  the  defend- 
ants K.  C.  Simmons,  F.  F.  Mcintosh,  Jeff 
Miller,  and  W.  L.  Stevens  was  canceled  and 
set  aside  as  a  cloud  upon  the  rights  of  the 
plaintiff  to  produce  oil  from  the  tract  of  land 
covered  thereby  under  a  lease  held  by  it 

There  is  no  substantial  controversy  as  to 
the  material  facts.  Prior  to  February  3, 
1917,  M.  M.  Greenleaf,  a  married  woman,  de- 
parted this  life,  being  the  owner  at  the  time 
of  her  death  of  a  tract  of  about  37  acres  of 
land.  This  land  descended  to  the  defendants 
Thomas  H.   Greenleaf,  John  H.  Greenleaf, 


and  Eliza  Haidet,  her  children,  subject  to 
the  curtesy  of  her  husband,  the  defendant 
J.  F.  Greenleaf.  These  parties,  on  the  3d 
of  February,  1917,  executed  a  lease  of  said 
land  for  oil  and  gas  purposes  to  Giles  Ed- 
wards, John  M.  Harper,  V.  L.  Harper,  and 
Kate  Simmons.  This  lease  was  for  and  dur- 
ing a  term  of  one  year  after  the  said  3d  of 
February,  1917,  and  as  long  thereafter  as  oil 
or  gas  should  be  produced  from  said  land. 
It  also  provided  that  the  lessees  should  de- 
liver to  the  lessors,  in  tanks  or  pipe  lines, 
one-eighth  of  all  the  oil  produced  and  saved 
from  said  premises  as  royalties,  and  pay  for 
each  gas  well,  while  gas  should  be  sold  there- 
from, the  sum  of  $75  for  each  three  months, 
and  further  covenanted  that  the  lessors 
should  be  entitled  to  gas  free  of  cost  for  heat 
and  light  in  one  dwelling  house  on  said  prem- 
ises from  any  gas  well  thereon  so  long  as  the 
lessees  should  operate  the  same  and  the  pres- 
sure of  such  gas  might  be  sulticient  for  such 
use.  The  lessees  in  this  lease  associated 
themselves  with  other  parties,  forming  a 
partnership  under  the  name  of  Citizens'  Oil 
Company  for  the  purpose  of  developing  this 
tract  of  land,  and  the  interest  of  the  several 
parties  therein  was  adjusted  among  them. 
It  further  appears  that  in  this  vicinity  oil  Is 
ordinarily  found  in  what  is  known  as  the 
"Big  Injun"  sand.  The  Citizens'  Oil  Com- 
pany, very  shortly  after  obtaining  this  lease, 
in  the  spring  of  1917,  began  drilling  a  well 
upon  the  property.  Tliis  well  was  driven 
through  the  "Big  Injun"  sand  at  a  depth  of 
something  more  than  2,000  feet,  and  at  a 
cost  of  more  than  $4,000.  Some  oil  was  pro- 
duced therefrom,  but  not  in  large  quantities. 
It  was  then  shot  with  40  quarts  of  nitrogly- 
cerine with  a  view  to  increasing  the  produc- 
tion, but  it  seems  that  this  had  little,  if  any, 
effect  upon  the  amount  of  oil  produced.  Dur- 
ing the  time  it  was  operated  by  the  Citizens' 
OU  Company  an  iron  tank  was  provided  in 
which  the  oil  produced  was  stored,  and  it  is 
testified  by  the  defendant  J.  F.  Greenleaf 
that  this  production  amounted  to  some  8  or 
10  barrels. 

On  the  26th  of  June,  1917,  the  Citizens' 
Oil  Company  sold  and  transferred  to  the 
plaintiff  in  this  case  the  lease  on  said  37 
acres  of  land,  together  with  the  well  that 
had  been  drilled  thereon  as  aforesaid,  and 
all  of  the  materials,  including  the  casing, 
tubing,  rig,  and  other  materials  used  in  con- 
nection therewith,  for  the  sum  of  $6,000  in 
cash.  Immediately  thereafter,  with  a  view 
to  increasing  the  production  of  oil  in  said 
well,  plaintiff  had  it  shot  with  80  quarts  of 
nitroglycerine,  and  after  cleaning  it  out  in- 
stalled a  pump  in  the  well,  and  started  to 
pump  the  oil  therefrom.  For  a  few  days  the 
pumping  was  done  each  day,  but  it  was  dis- 
covered that  the  amount  of  oil  produced  was 
80  Inconsiderable  that  there  was  no  necessity 
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for  pumping  more  than  once  a  week,  so  that ' 
thereafter,  from  about  the  Ist  of  September, 

1917,  until  in  Jannary,  1918,  the  well  was 
pumped  once  a  week,  and  small  quantities  of 
oil  produced  therefrom.  This  pumping  was 
mostly  done  by  the  defendant  J.  F.  Green- 
leaf,  who  was  employed  by  the  plaintiff  for 
that  purpose.  Greenleaf  testifies  that  on  the 
last  two  occasions  on  which  he  pumped  the 
well  it  produced  no  oil,  and  on  the  last  oc- 
casion on  which  he  attempted  to  pump  it  the 
pump  would  not  work.  Altogether  it  appears 
from  the  evidence  that  thXa  well  produced 
during  the  time  it  was  pumped  as  aforesaid 
from  25  to  50  barrels  of  oil,  which,  it  is  con- 
ceded, at  the  market  price,  would  not  pay 
for  the  cost  of  pumping  the  same,  and  none 
of  which  was  ever  delivered  in  pipe  lines  or 
tanks  to  the  credit  of  the  lessors.  In  the 
early  part  of  December,  1917,  it  is  shown 

'  that  the  defendant  John  H.  Greenleaf,  repre- 
senting himself  and  his  brother  and  sister, 
all  of  whom  lived  in  Ohio,  came  to  Boane 
county  for  the  purpose  of  looking  after  their 
interests  in  this  oil  property.  It  was  decid- 
ed in  conference  between  said  John  H.  Green- 
leaf and  his  father,  J.  F.  Greenleaf,  that  the 
well  then  being  pumped  was  not  paying  the 
expense  of  pumping,  and  that,  if  the  plaintiff 
desired  to  locate  another  well  on  the  land, 
the  lessors  would  have  no  objection  to  the 
<:essation  of  the  operation  then  being  con- 
ducted and  the  removal  of  the  material  used 
in  this  well  to  another  point  on  the  land 
where  it  might  be  considered  that  oil  in  larger 
quantities  could  be  secured.  J.  F.  Greenleaf 
communicated  this  fact  to  an  agent  of  the 
plaintiff  at  its  office  at  Spencer,  and  this 
agent  wrote  to  the  general  manager  of  the 
company,  giving  him  this  information,  but 
it  appears  no  answer  was  ever  made  to  the 
Greenleafs  to  their  proposition.  However, 
on  the  17th  of  January,  1918,  the  general 
manager  of  the  plaintiff  directed  its  engineer 
to  locate  another  well  on  the  premises.  The 
engineer,  because  of  the  serious  illness  of  his 
wife,  was  unable  to  go  upon  the  ground  and 
make  this  location  until  the  6th  of  February, 

1918,  three  days  after  the  lease  expired,  ac- 
cording to  the  contention  of  the  defendants. 
After  this  well  was  located  on  the  ground 
the  plaintiff,  on  the  6th  of  February,  pumped 
the  oil  well  for  the  last  time,  securing  there- 
from several  barrels  of  oil.  They  then  pull- 
ed the  casing  and  tubing  therefrom,  plugged 
it  up,  and  began  the  removal  of  this  material, 
together  with  the  rig,  to  the  new  location. 
The  work  of  removing  the  material  was  ac- 
complished, and  drilling  began  at  the  new  lo- 
cation the  latter  part  of  the  month  of  Feb- 
ruary, 1918. 

The  defendant  John  H.  Greenleaf  came  to 
Boane  county  again  about  the  21st  of  FeV 
ruary,  1918,  with  a  view  to  re-leasing  the 
property  to  the  plaihtiff  or  making  a  lease  to 
some  one  else  therefor^  upon  the  theory  that 


the  lease  then  held  by  the  plaintiff  had  ex- 
pired in  accordance  with  its  terms  on  the  3d 
of  February.  He  met  an  agent  of  the  plain- 
tiff and  advised  him  of  his  purpose.  This 
agent,  it  appears,  had  no  authority  to  aet 
for  the  plaintiff,  but  at  his  request  Green- 
leaf took  no  action  toward  leasing  the  prop- 
erty to  others,  or  toward  evicting  the  plain- 
tiff therefrom,,  until  the  general  manager  of 
the  plaintiff  could  be  communicated  with. 
The  plaintiff's  general  manager  was  imme- 
diately advised  by  telephone  that  Greenleaf 
was  on  the  ground  and  was  preparing  to 
lease  the  property  to  others,  and  evict  the 
plaintiff  therefrom,  and,  together  with  the 
company's  general  attorney,  replied  tliat  he 
and  the  said  attorney  would  be  in  Spencer 
on  the  following  Monday,  the  25th  of  Febru- 
ary, for  the  purpose  of  adjusting,  if  possible, 
the  contentions  of  Greenleaf.  Plaintiff's  gen- 
eral manager  and  general  attorney  did  go  to 
Spencer  on  the  25th  of  February,  and  they 
there  met  John  H.  Greenleaf,  who  was  acting 
for  himself  and  the  other  Interested  parties. 
Greenleaf  demanded  $2,000  In  cash  for  the 
execution  of  a  new  lease  on  the  premises, 
which  demand  was  refused.  He  was  finally 
offered  $300,  however,  as  the  plaintiff's  gen- 
eral manager  and  general  attorney  contend, 
to  satisfy  him  and  prevent  any  litigation  over 
the  lease,  and  to  allow  the  plaintiff  to  go  on 
with  the  development  under  the  lease  it  then 
had,  and,  as  he  contends,  for  a  new  lease.  It 
is  not  very  material  who  is  cori'ect  about  this 
transaction,  inasmuch  as  it  clearly  appears 
that  each  side  clearly  understood  the  other's 
contention,  the  plaintilfs  contention  being 
that  it  had  a  right  to  continue  operations  un- 
er  the  lease  it  had,  and  Greenleaf  contend- 
ing that  it  had  no  such  right,  but  that  that 
lease  had  expired  with  the  3d  of  February, 
1918.  The  parties  were  unable  to  reach  any 
understanding,  and  on  the  26th  of  February 
the  Greenleafs  served  notice  on  plaintiff's 
general  manager  requiring  it  to  surrender 
the  possession  of  the  premises  and  to  cease 
operations  thereon,  and  on  the  28th  of  Feb- 
ruary they  executed  a  lease  to  the  defend- 
ants K.  C.  Simmons,  F.  F.  Mcintosh,  Jeff 
Miller,  and  W.  L.  Stevens  for  the  purpose  of 
producing  oil  from  this  same  tract  of  land. 

On  the  2d  of  March,  1918,  said  lessees 
brought  suit  in  imlawful  entry  and  detainer 
in  the  circuit  court  of  Boane  county  against 
the  plaintiff,  having  for  its  purpose  the  re- 
covery of  possession  of  said  tract  of  land, 
and  $50  damages  for  the  detention  thereof. 
The  summons  in  this  suit  was  made  return- 
able to  the  15th  of  March.  On  the  13th  of 
March  plaintiff  filed  its  bill  in  this  case,  pray- 
ing that  said  lease  made  on  the  28th  of  Feb- 
ruary, 1918,  be  canceled  and  annulled  as  a 
cloud  upon  its  right  to  produce  oil  from  said 
tract  of  land,  and  asking  that  the  action  of 
unlawful  entry  and  detainer  be  enjoined.  A 
temporary  injunction  was  granted  on  that 
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day.    Subsequently  the  defendants  filed  tbeir  r  the  Greenieafis,  deny  its  right  to  the  posses- 


answer,  the  evidence  was  taken,  and  a  hear- 
ing had  on  the  23d  of  May,  1918,  at  which 
time  a  decree  was  entered  peri^etually  en* 
joining  the  proseoutlon  of  said  action  of  un- 
lawful entry  and  detainer,  and  canceling  and 
annulling  the  lease  of  February  28,  1918,  as 
a  cloud  upon  the  right  of  the  plaintiff  to  con- 
duct  its  operations  for  oil  upon  the  said  37- 
acre  tract  of  land.  In  the  meantime  plain- 
tiff continued  its  operations  and  succeeded 
in  completing  a  second  well  on  said  land  a 
short  time  before  the  hearing,  which  well  it 
is  shown  produced  oil  in  paying  quantities; 
the  production  therefrom  being  approximate- 
ly 10  barrels  a  day.  During  the  time  the 
well  was  being  pumped  for  oil  it  is  shown 
that  it  made  what  is  called  casing  head  gas 
in  small  quantities,  and  this  gas  was  con- 
ducted through  a  pipe  provided  for  the  pur- 
pose to  the  residence  occupied  by  the  de- 
fendant J.  F.  Greenleaf  on  the  tract  of  land, 
and  was  by  him  there  used  in  fulfillment  of 
the  requirement  of  the  contract  of  lease  to 
furnish  gas  for  one  dwelling  situate  upon 
said  premises.  At  the  time  the  well  was  dlS' 
mantled  on  the  6th  of  February,  1918,  this 
pipe  was  disconnected,  and,  upon  the  de- 
mand of  said  J.  F.  Greenleaf,  was  connected 
to  another  pipe  supplying  gas  to  the  plain- 
tiff in  its  operations,  in  order  that  the  de- 
fendant Greenlears  gas  supply  might  not  be 
cut  off.  In  this  way  he  was  furnished  gas 
not  produced  upon  the  premises,  but  at  the 
expense  of  the  plaintiff.  It  also  appears  that 
at  the  time  the  lease  was  made  in  February, 
1917,  there  was  some  oil  development  In  the 
vicinity  of  this  tract  of  land,  there  having 
been  some  four  or  five  small  wells  drilled 
and  at  that  time  in  operation,  and  during  the 
year  from  February,  1917  to  February,  1918, 
several  more  wells  were  drilled  in  still  closer 
proximity  to  the  land,  the  most  substantial  of 
the5;e  being  one  drilled  on  an  adjacent  tract 
of  land  which  be^an  to  produce  oil  on  the 
18th  of  January,  1918,  and  which  was  located 
near  the  boundary  line  of  the  37-acre  tract 
of  land  farthest  from  the  well  which  had 
theretofore  been  drilled  thereon,  and  it  was 
largely  to  offset  this  well,  as  the  plaintiff 
contends;  that  it  located  iti^  well  No.  2  which 
has  since  been  completed  and  develc^;)ed  into 
a  substantial  producer  of  oil. 

The  issues  In  this  case  are  very  cleau-cut, 
and  depend  upon  the  application  of  legal 
principles  to  a  state  of  facts  about  which 
there  is  no  substantial  controversy.  The  first 
contention  of  the  defendants,  who  are  ap- 
pellants here  is  that  equity  has  no  jurisdic- 
ti(Mi  to  entertain  this  bill,  for  the  reason  that 
the  plaintiff  in  this  case  could  have  set  up 
all  the  matters  it  now  relies  upon  in  defense 
of  the  action  of  unlawful  entry  and  detainer. 

[11  It  is  conceded  by  the  evidence  that  the 
plaintiff  is  in  possession  of  the  tract  of  land 
in  controversy,  and  tfiat  the  owners  thei^f, 


sion,  and  have  executed  a  second  lease  to 
their  codefendants  for  the  production  of  oil 
therefrom.  In  the  case  of  Monarch  Gas  Co. 
V.  Boy,  81  W.  Va.  723,  it  was  held  at  page 
731  of  the  opinion  (95  S.  E.  789,  at  page  792): 


iir 


'The  right  to  entertain  the  suit  and  grant 
relief  is  settled  in  this  jurisdiction  by  the  de- 
cisions cited  infra,  reference  to  which  suffices 
to  show  equity  is  the  proper  forum  to  adjudi- 
cate all  issues  arising  between  claimants  under 
conflicting  oil  and  gas  leases  executed  by  the 
same  lessors  or  those  holding  under  them  on 
the  same  tract  of  land." 

In  Carbon  Black  Co.  v.  Ferrell,  76  W.  Va. 
300,  85  S.  E.  544,  it  was  held: 

"Equity  may,  at  the  suit  of  the  holder  of  a 
valid  oil  and  gas  lease,  whose  rights  have  be- 
come vested  by  the  production  of  oil  or  gas,  eii- 
join  the  lessor  from  creating  a  cloud  on  his 
title  by  executing  to  a  stranger  another  lease 
on  the  same  property,  if  it  is  made  to  appear 
with  reasonable  certainty  such  cloud  will  be 
created  unless  judicially  prohibited.' 


>» 


The  same  doctrine  was  announced  in  Mus- 
tard V.  Big  Creek  Development  Co.,  69  W.  Va. 
713,  72  S.  E.  1021,  Peterson  v.  Hall,  57  W.  Va. 
535,  50  S.  E.  603,  and  Pyle  v.  Henderson. 
55  W.  Va.  122,  46  S.  B.  791.  These  author- 
ities settle  the  proposition  of  Jurisdiction  and 
clearly  sustain  the  right  of  the  plaintiff  to 
maintain  this  bill  to  cancel  the  lease  ex- 
ecuted by  the  Greenleafs  to  their  codefend- 
ants, if  under  the  facts  it  appears  that  it 
has  a  valid  and  subsisting  right  to  produce 
the  oil  from  said  land. 

[2-4]  The  plaintlfTs  contentions  in  this  case 
are  that  by  the  discovery  of  oil  within  the 
one-year  term  named  in  the  lease,  even 
though  in  unremuneratlve  quantities,  it  be- 
came vested  with  the  right  to  extract  all  of 
the  oil  and  gas  from  the  leased  premises  at 
any  time  thereafter  it  might  choose  to  make 
explorations  therefor;  that  this  right  did 
not  terminate  with  the  expiration  of  the 
paricular  term  mentioned  In  the  lease,  and 
was  not  dependent  upon  the  production  of 
oil  or  gas  in  paying  quantities  within  that 
term,  or  at  any  -other  time,  and,  further,  that 
•even  though  It  would  ordinarily  be  limited 
to  the  specified  term  of  one  year  named  in 
the  lease  for  the  production  of  .oil  or  gas  in 
paying  quantities,  the  lessors  by  their  con- 
duct are  estopped  to  deny  its  right  to  go  on 
and  prosecute  the  operations  on  said  land, 
at  least  to  the  extent  of  drilling  another 
well  thereon;  and,  of  course,  if  this  other 
well  produces  oil  in  paying  quantities,  by  the 
very  terms  of  the  lease  it  would  be  in  force 
so  long  as  such  conditions  continue.  The 
first  of  these  contentions  is  not  tenable.  The 
rights  of  the  parties  under  the  lease  depend 
upon  its  proper  conntructlon.  The  purpose  of 
the  lessors  In  making  this  contract  was  to 
have  the  oil  and  gas  on  these  premises  pro- 
dupfd  and  iparket^d,  so  that  they  .might  re- 
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celve  their  royalties  therefrom,  and  under 
our  holdings  this  purpose  is  a  material  ele- 
ment to  be  considered  in  the  interpretation 
of  the  contract.  It  is  true  some  of  our  cases 
say  tbat,  when  oil  or  gas  is  discovered  under 
a  lease  such  as  this,  an  interest  becomes 
v-^tpH  in  the  lessee;  and  the  plaintiff  in 
this  case  construes  this  to  be  an  interest  con- 
tinuing beyond  the  term  of  the  lease.  As  to 
just  what  is  meant  by  this  interest  is  very 
clearly  stated  in  the  fourth  point  of  the 
syllabus  in  the  case  of  Eastern  Oil  Co.  v. 
Coulehan,  65  W.  Va.  531,  64  S.  E.  836,  as 
follows: 


(ir 


'The  discovery  of  oil  or  gas  under  a  lease 
giving  right  of  exploration  and  production,  un- 
less there  is  something  in  the  lease  manifesting 
a  contrary  intention,  is  sufficient  to  create 
vested  estate  in  the  lessee  in  the  exclusive  right 
to  produce  oil  or  gas  provided  for  therein — a 
right,  however,  which  may  be  lost  by  abanddn- 
ment,  by  failure  to  produce  oil  or  gas,  or  pur- 
sue Uie  work  of  production,  or  development  of 
the  property.** 

It  .will  be  noticed  from  this  language  that 
this  interest  is  the  exclusive  right  to  produce 
oil  or  gas  from  the  leased  premises,  and,  fur- 
ther, that  the  continued  existence  of  this  in- 
terest depends  upon  the  continued  vigilant 
pursuit  of  those  minerals.  It  was  never  In- 
tended in  any  of  the  cases  cited  by  counsel 
for  the  plaintiff  that  the  lessee  In  an  oil  and 
gas  lease  might  sink  a  well  upon  the  leased 
premises,  discover  a  trace  of  oil  or  gas,  then 
lie  Idle,  and  Insist  that  this  discovery  vested 
In  him  a  right  to  produce  the  oil  and  gas 
from  the  land  at  any  time  he  might  choose 
to  operate  thereon  in  the  future.  It  is  true 
that  the  fact  that  a  well  is  drilled  in  on  the 
premises,  and  does  not  produce  oil  in  paying 
quantities,  does  not  exhaust  the  lessee's  right 
under  the  lease  to  continue  his  efforts  to  get 
oil.  This  right  continues  to  the  end  of  the 
term  named  in  the  lease,  and  if  he  does  not, 
before  the  end  of  such  term,  produce  such 
oil  in  the  quantities  contemplated  by  the  con- 
tract, his  right  to  further  explore  therefor 
ceases.  In  construing  such  a  lease  contract 
as  this,  this  court  has  held  that,  the  purpose 
of  the  parties  being  to  produce  the  oil,  It 
would  not  be  given  a  harsh  and  unreasonable 
construction;  that  the  words  used  will  be 
read  in  the  light  of  the  subject-matter  with 
which  the  parties  are  dealing  and  the  end 
sought  to  be  attained  by  them.  So  constru- 
ing the  language  of  the  contract,  it  has  been 
held  that  the  specified  term  mentioned  in  the 
lease  might  be  extended  beyond  the  expira- 
tion of  the  time  fixed  by  its  literal  terms. 
This  extension  of  the  time  within  which  the 
lessee  may  produce  oil  in  paying  quantities, 
so  as  to  meet  the  requirements  of  the  lease, 
does  not  depend  on  anything  other  than  the 
proper  construction  of  the  contract.  This 
position  is  made  clear  in  the  case  of  South 
Penn  Oil  Co.  ▼.  Snodgrass,  71  W.  Va.  438, 


76  S.  E.  961,  43  L.  R.  A.  (N.  S.)  848.  The 
court  in  the  opinion  in  that  ease  very  clearly 
places  this  right  to  continue  explorations 
after  the  specified  term  mentioned  In  the 
contract  upon  its  proper  construction,  Judge 
Poffenbarger  saying: 

*'May  we  not,  therefore,  say  the  qualifjring 
clause  'as  oil  or  gas  is  produced*  really  means 
*as  long  as  the  premises  are  diligently  and  ef- 
ficiently operated,  provided  minerals  shall  have 
been  discovered  within  the  fired  term'?'* 

And  at  pages  451  and  452  of  the  opinion 
in  that  case  (76  S*  E.  967)  the  proper  rules 
for  construing  such  contracts  and  arriving 
at  the  real  meaning  of  the  parties  are  clearly 
discussed  and  concisely  stated  as  follows: 

"In  the  interpretation  and  application  of  a 
contract,  the  spirit  and  purpose  of  the  instru- 
ment as  well  as  its  letter  must  be  regarded,  and 
made  effective  in  all  directions  and  as  to  all 
parties.  This  rule  is  well-nigh  universal,  and 
is  often  enforced  to  the  extent  of  restraining 
within  reasonable  limits  general  and  indefinite 
terms,  literally  importing  consequences,  plain- 
ly variant  from  the  true  intent  and  purposes  of 
the  parties,  ascertained  from  consideration  of 
tfie  whole  instrument,  read  in  the  light  of 
their  situation  and  the  circumstances  sur- 
rounding them  at  the  date  of  its  execution. 
This  rule  was  emphasized  in  favor  of  the  lessor 
in  Parish  Fork  Co.  v.  Bridgewater  Co.  [51  W. 
Va.  583,  42  S.  E.  655,  59  L.  R.  A.  5G6]  and 
others  both  prior  and  subsequent.  It  is  equally 
applicable  in  favor  of  the  lessee  when  the 
terms  and  conditions  warrant  its  application. 
He  takes  upon  himself  enormous  risks  and 
burdens  in  consideration  of  bis  covenants  when 
he  drills  a  well  on  the  leased  premises.  It 
is  going  too  far  to  say  either  party,  at  the 
time  of  the  execution  of  the  lease,  intended 
general  and  indefinite  terms  employed  by  them 
to  be  used  as  instruments  of  extreme  hardship 
by  the  operation  of  technical  rules.  Tfie 
clauses  operative  within  the  specific  term  are 
uniformly  construed  and  applied  so  as  to  worK 
out  equitable  and  just  results.  A  'dry  hole* 
does  not  end  the  lease  under  a  clause  forfeit- 
ing for  failure  to  drill  a  well  within  a  stipu- 
lated time.  Mere  discovery  of  mineral  vests 
an  estate,  and,  withoqt  actual  production,  gives 
right  to  continue  operations.  Cessation  of  ac- 
tual production  is  excused  by  adverse  condi- 
tions and  miscarriages  which  must  have  been 
contemplated  by  th^  parties,  though  not  spec- 
ified in  the  lease.  The  tests  of  duty  and  ri^t 
are  diligence  and  good  faith  in  almost  all  casea 
when  the  terms,  read  in  the  light  of  the  condi- 
tions and  circumstances,  will  permit  their  ob- 
servance. 

"Is  the  situation  here  such  as  may  occur  un- 
der any  oil  and  gas  lease  drawn  as  this  one 
was?  If  so,  both  parties  must  have  intended 
an  equitable  and  just  result  under  the  circum- 
stances, if  the  terms  used  will  permit  it,  for 
they  must  be  deemed  to  have  foreseen  and  con- 
templated it.  It  is  matter  of  common  knowl- 
edge that  no  man  can  estimate  the  exact  time 
within  which  a  well  can  be  completed,  and 
that  delays  due  to  accidents,  trivial  and  grave, 
and  other  causes  beyond  the  possibility  of  Ac- 
curate anticipation,  will  occur.     Adherence  to 
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the  strict  letter  of  the  extension  clause  would 
make  no  allowance  for  any  of  these,  and  in- 
flict disastrous  losses  upon  diligent  and  honest 
lessees  in  many  instances,  a  consequence  plain- 
ly not  within  the  intent  of  either  party.  These 
leases  are  drawn  for  all  sorts  of  territory,  some 
known  to  be  rich  in  minerals,  and  others  not 
known  to  contain  any,  and  their  terms  are 
varied  to  allow  for  such  differences.  In  ter- 
ritory remote  from  actual  and  profitable  opera- 
tion, leases  are  often  taken,  without  reasonable 
expectation  of  any  immediate  advantage  to  the 
lessor  other  than  a  rental  in  the  form  of  de- 
lay money,  and  with  the  expectation  of  delay 
in  drilling  until  neighboring  lands  are  shown 
to  contain  the  minerals,  and  the  consequent  es- 
tablishment of  probability  of  the  existence 
thereof  in  the  leased  premises.  Such  seem  to 
have  been  the  conditions  under  which  this  lease 
was  taken,  as  it  was  for  a  long  term  and  im- 
posed no  obligation  to  drill  a  well.  In  de- 
laying the  work  until  the  last  quarter,  the  les- 
see acted  within  the  terms  of  the  lease  and 
manifested  no  lack  of  diligence.  Then  it  dis- 
covered and  actually  produced  oil  within  the 
term,  and  continues  to  do  so  in  fulfillment  of  the 
letter  of  the  contract.  The  facts  do  not  war- 
rant an  inference  of  bad  faith.  There  was  no 
lack  of  diligence  unless  failure  to  commence 
and  complete  the  well  at  an  earlier  date  con- 
stitutes it,  and  we  are  unable  to  say  it  does. 
In  this  result  the  lessors  obtain  all  they  con- 
templated or  expected  at  the  date  of  the  Ex- 
ecution of  the  contract  Their  property  has 
been  drilled  and  its  character  as  oil  territory 
revealed,  and  the  senior  lessee  is  as  capable  of 
making  it  yield  them  profit  as  the  appellant. 
They  lose  nothing  but  the  advantage  of  a  bet- 
ter contract,  a  thing  not  guaranteed  by  Che 
lease.*' 

The  opinion  in  the  Snodgrass  Case  recog- 
nizes that  there  is  some  uncertainty  as  to 
the  basis  of  this  right  to  continue  operations 
after  the  particular  period  mentioned  In  the 
lease,  and  with  tlie  view  of  establishing  the 
doctrine  upon  a  firm  basis  all  prior  decisions 
of  this  court  are  reviewed,  and  the  conclusion 
reached  that  it  stands  entirely  upon  the 
construction  of  the  contract.  It  is  not  un- 
reasonable to  say  that,  when  the  parties 
n^ade  such  a  contract  as  this  contemplating 
the  production  of  oil,  they  had  in  view  that 
by  the  happening  of  some  untoward  event,  or 
the  failure  of  the  lessee's  expectations  to  be 
realized  within  the  time  that  might  reason- 
ably be  expected,  the  lessee  might  be  delayed 
beyond  the  term  of  the  lease  in  producing  oil 
or  gas  In  paying  quantities,  but,  if  he  was 
diligently  and  eflSciently  prosecuting  the  work 
of  development  at  the  time  the  particular 
term  ended,  according  to  the  language  of  the 
contract,  and  had  theretofore  demonstrated 
that  the  land  was  oil-producing  land,  the  par- 
ties contemplated  that  he  might  continue  at 
least  the  operations  in  which  he  was  then  en- 
gaged to  their  completion,  and  if  such  oper- 
ations resulted  in  the  production  of  oil  or 
gas  in  paying  quantities,  they  would  have  the 
same  result  under  the  other  clause  of  the 
lease  extending  it  beyond  the  fixed  term  %b 


though  this  result  had  been  accomplished 
during  such  period.  Such  operations,  how- 
ever, to  be  effective  must  be  vigorous,  dili- 
gent, and  efiSdent,  convincing  that  the  real 
purpose  is  to  strike  "pay  dirt"  at  the  earliest 
moment  possible.  In  this  case  it  was  demon- 
strated in  the  summer  of  1917  that  this  land 
would  produce  oil;  the  production  at  that 
time  not  being  in  remunerative  quantities. 
The  plaintiff  thereafter  took  no  steps  to  fur- 
ther develop  the  property  except  to  shoot  the 
well  which  had  been  drilled  and  to  pump  it. 
This  work  did  not  result  in  producing  oil  as 
contemplated  by  the  contract.  It  was  under 
no  obligation  to  drill  another  well,  or  to 
make  any  further  effort  to  produce  oil,  unless 
it  wanted  to;  it  could  go  on  to  the  end  of 
the  year  v/ithout  such  effort,  but  if  at  the  end 
of  the  year  it  was  not  producing  oil  in  pay- 
ing quantities,  and  had  not  diligently  pros- 
ecuted the  work  which  could  reasonably  be 
expected  to  result  in  such  production,  its 
rights  ceased  and  determined. 

But  how  about  the  plalntlfTs  contention 
that  the  lessors  by  their  conduct  in  effect  ex- 
tended this  lease  beyond  the  specified  term 
mentioned,  at  least  for  a  sufiSicient  time  for 
It  to  drill  in  the  well  which  was  in  process 
of  being  drilled  at  the  time  this  suit  was 
brought?  It  is  shown  that  in  the  early  part 
of  December  the  lessors  informed  the  lessee 
that,  if  it  desired,  it  might  abandon  the  well 
then  being  pumped  and  proceed  to  drill  An- 
other well  and  if  it  was  not  completed  within 
the  term  of  one  year  from  the  making  of 
the  lease,  they  would  take  no  advantage  of 
that  fact,  but  would  permit  the  well  to  be 
completed.  The  defendant  J.  F.  Greenleaf 
says  that  he  coupled  this  with  the  statement 
that  the  plaintiff  should  proceed  diligently 
to  do  this.  It  is  further  shown  that  J.  F. 
Greenleaf,  one  of  the  lessors,  was  occupying 
the  residence  upon  the  premises  and  that  this 
residence  was  being  furnished  with  gas  from 
the  well  then  on  the  land,  and  that  at  the 
time  this  well  was  being  dbandoned  he  re- 
quired this  supply  of  gas  to  be  furnished  by 
the  plaintiff  from  another  source.  This  was 
done  after  the  expiration  of  the  one  year.  It 
is  contended  that  his  acts  in  this  regard  were 
the  acts  of  all  the  lessors,  for  the  reason 
that  he  was  the  party  in  possession.  He  was 
receiving  this  part  of  the  consideration  for 
the  lease,  and  continued  to  receive  it  after 
the  expiration  of  the  term;  wherefore  it  is 
contended  that,  having  advised  the  plaintiff 
that  it  might  abandon  that  well  and  drill  an- 
other, and  no  advantage  would  be  taken  of 
it  should  it  fail  to  get  it  completed  within  the 
year,  and  having,  after  the  expiration  of  the 
year  accepted  benefits  imder  the  lease,  les- 
sors cannot  now  say  that  this  conduct  did  not 
amount  to  an  extension  of  the  lease  for  such 
a  time  as  would  enable  the  plaintiff  to  com- 
plete the  second  well.  It  has  l>een  held  re- 
peatedly that,  where  the  continuance  of  a 
lease  such  as  this  depends  upon  the  payment 
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of  money  by  a  oertaln  time,  any  conduct  upon 
the  part  of  the  lessor  which  would  indicate 
that  the  time  of  payment  might  be  extended, 
or  conduct  on  his  part  Indulging  the  lessee  in 
making  such  payment,  would  estop  him  from 
claiming  that  the  lessee's  rights  had  ceased. 
HukUl  V.  Myers,  86  W.  Va.  639,  15  S.  E.  151; 
Pyle  V.  Henderson,  65  W.  Va.  39,  63  S.  E. 
762;  Monarch  Gas  Co.  v.  Roy,  81  W.  Va. 
723,  95  S.  B.  789.  And  the  general  principle 
that  one  cannot  claim  a  forfeiture  where  he 
has  so  conducted  himself  as  to  lead  the  other 
party  to  the  contract  to  the  belief  that  such 
a  claim  would  not  be  made  is  discussed  in 
the  cases  of  Railroad  Ck).  v.  Town  of  Trla- 
delphia,  58  W.  Va.  487,  52  S.  E.  499,  and 
Pheasant  v.  Hanna,  63  W.  Va.  613,  60  S.  E. 
618.  It  may  be  argued  that  the  lessee  in 
this  case  did  not  proceed  diligently  to  drill 
this  second  well,  but,  when  we  recall  that 
this  was  in  midwinter,  and  that  it  directed 
the  location  of  the  second  well  within  a 
little  more  than  a  month  after  this  invitation 
by  the  lessors,  and  proceeded  to  drill  it  with- 
in a  very  short  time  thereafter,  in  view  of 
the  fact  that  the  conduct  of  the  lessors  indi- 
cated that  what  they  were  after  was  a  pro- 
ductive well,  we  cannot  say  that  the  plaintiff 
did  not  act  with  reasonable  rapidity  under 
the  circumstances.  If,  instead  of  advising 
th»  plaintiff  that  it  might  abandon  the  well 
then  being  used  and  go  on  and  drill  a  second 
wellf  without  regard  to  whether  it  was  com- 
pleted within  the  time  mentioned  in  the  con- 
tract, the  lessors  had  insisted  early  in  De- 
cember upon  the  letter  of  their  contract.  It 
is  reasonable  to  suppose  that  the  plaintiff 
would  have  exerted  more  strenuous  efforts 
to  complete  a  well  producing  oil  in  paying 
quantities  within  the  specified  term!  men- 
tioned in  the  lease.  And  then  the  conduct  of 
the  lessors  In  accepting  the  gas  which  was 
contracted  to  be  furnished  by  the  lease  be- 
yond the  specified  term  therein  mentioned  is 
strong  evidence  that  at  that  time  at  least, 
which  was  the  6th  of  February,  they  had  no 
idea  of  claiming  that  the  plaintiff  did  not 
have  a  right  to  drill  the  second  well  which 
it  was  then  making  preparations  to  drill. 
These  preparations  went  forward  rapidly, 
one  of  the  lessors  assisting  in  making  them, 
and  not  until  they  were  completed,  and  the 
work  of  drilling  the  well  actually  begun,  did 
the  lessors  raise  any  question  of  the  plain- 
tiff's right.  We  are  constrained  to  hold  that 
their  conduct  in  this  case  was  such  as  to 
Justify  the  plaintiff  in  believing  that  it  had 
the  permission  of  the  lessors  to  drill  this  sec- 
ond well,  even  though  it  went  beyond  the 
fixed  term  mentioned  in  the  lease  in  doing 
so.  It  may  be  urged  that  the  lessees  in  the 
second  lease  would  be  prejudiced  by  this 
holding,  but  when  we  consider  that  they  had 
full  knowledge  that  the  plaintiff  was  upon 
the  ground  at  the  time  they  took  their  lease, 


and  was  at  that  time  actually  drilling  the 
second  well,  it  is  clear  that  there  is  no  merit 
in  this  contention.  . 

We  find  no  error  in  the  decree  complained 
of,  and  will  afiirm  the  same. 


(83  W.  Va.  678) 

DRAKE  et  al.  t.  O'BRIEN  et  aL    (No.  3630.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  25,  1919.    Rehearing  Denied  ' 
May  29,  ;L919.) 

(SyllahuB  ly  ih€  Court.) 

1.  AppkaIi  and   Error   ^»80(4)  —  Orders 
Appe  ALA  BUB— Decree. 

A  decree  on  a  bill  filed  by  plaintiffs,  who, 
prima  facie,  are  tenants  in  common  with  some 
of  the  defendants,  charging  deeds  from  those 
under  whom  they  claim  to  persons  under  whom 
such  defendants  claim,  purporting  to  be  absolute 
conveyances  of  undivided  interests,  to  have  been 
in  fact  mortgages,  and  seeking  redemption  or 
reconveyances,  and  an  accounting  for  rents  and 
profits,  which  adjudicates  the  /[Conveyances  to 
have  been  absolute,  sustains  demurrers  to  the 
bill,  without  dismissal,  and  grants  leave  to  show 
grounds  for  an  accounting,  by  amendment  of 
the  bUl,  is  not  appealable,  because  it  does  not 
settle  all  of  the  principles  of  the  cause. 

2.  Mortgages   ^=>606V&  —  Deed  as  Most- 
0AGE--B1LL— Laches. 

A  bill  to  have  a  deed  absolute  on  its  face 
adjudged  to  be  in  fact  a  mortgage,  filed  by  de- 
scendants and  successors  of  the  grantors,  more 
than  30  years  after  payment  of  the  alleged 
mortgage  debt  and  after  the  deaths  of  all  the 
parties  thereto,  the  plaintiffs  and  their  ances- 
tors having  been  out  of  possession  of  the  prop- 
erty during  all  of  such  period,  and  silent  as  to 
the  character  of  tfie  deed,  and  the  question  of 
its  true  character  being  dependent  largely  up- 
on oral  evidence,  is  barred  by  laches. 

3.  Tenangt  in  Common  ^=s»49  —  Poweb  to 
Lease. 

A  tenant  in  common  of  oil-producing  prop- 
erty, having  authority  from  his  cotenant  to 
lease  it  for  oil*  production,  without  limitation, 
except  as  to  the  amount  of  the  royalties  to  be 
reserved,  conferred  upon  him  by  the  deed  of  his 
cotenant,  conveying  to  him  his  interest  in  the 
land,  may  make  a  valid  parol  lease  thereof  for 
such  purpose,  within  the  limitations  prescribed 
by  law. 

4.  Tbnanot  in  Common    ^s»55(6)  —  Paboi. 
Lease— Presumption  . 

One  who  has  been  In  possession  of  the  prop- 
erty under  such  authority,  and  conducting  op- 
erations thereon  for  many  years,  and  account- 
ing for  the  royalties  to  the  owners,  is  presumed, 
in  the  absence  of  evidence  of  a  lease  by  deed,  to 
be  a  parol  lessee,  or  such  status  is  legally  in- 
ferable from  the  facts  and  circumstances. 
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5.  Landlobd  and  TfeNAirr   #=9ll4(2)  —  Pa- 

BOL   I/EASB— TBNANGT  TBOU  TbAB  TO   YBAB. 

Though  Buch  a  lease  is  not  valid  as  one  for 
a  term  of  more  than  five  years,  by  reason  of 
the  inhibition  of  the  statute  of  frauds,  itt  to- 
gether with  possession  thereunder  and  payment 
of  the  royalties  for  many  years,  creates  at  least 
a  valid  tenancy  from  year  to  year,  terminable, 
if  at  all,  only  by  statutory  notice,  and  barring 
any  relief  by  injunction  and  receivership,  until 
extinguished  in  some  way. 

6.  JuDOHEirr      <s»252Cl)  ~  Confobmitt  to 
Pbateb. 

Though  the  pleadings  -and  evidence  in  a 
cause  having  for  its  purposes  those  above  in- 
dicated may  show  grounds  for  partition  of  the 
land,  in  some  way  or  to  some  extent,  or  a  sale 
thereof  in  lieu  of  partition  in  kind,  it  is  not 
«rror  to  fail  to  award  it  by  a  decree  settling  the 
principles  of  the  cause,  in  the  absence  of  a  spe- 
cific prayer  therefcnr,  nor  does  such  failure  deny 
right  of  appeal  from  the  decree. 

Appeal  from  Circuit  Court,  Wood  County. 

Action  by  Cornelia  M.  Drake  and  others 
against  Anna  M.  O'Brien,  administratrix,  etc., 
and  others,  and  P.  D.  Neal,  executor,  etc. 
Decree  for  plaintiffs,  and  certain  defendants 
appeal.  Reversed  In  part,  affirmed  in  part, 
and  remanded. 

W.  H.  Wolfe  and  V.  B.  Arch^,  both  of 
Parkersburg,  for  appellants. 

Wm.  Beard,  of  Parkersburg,  and  W.  B. 
Slkes,  of  Marietta,  Ohio,  for  appellees  Drake 
and  others. 

Reese  Blizzard,  of  Parkersburg,  for  ap- 
pellee Neal. 

POFFENBARGER,  J.  This  appeal  seeks 
review  of  three  decrees)  entered,  respectively, 
March  19,  1914,  April  6,  1917,  and  March 
28,  1918.  The  last  one,  awarding  the  plain- 
tiffs a  right  of  accounting  for  oil,  coal,  and 
timber  taken  from  a  tract  of  land  containing 
about  1,000  acres,  throughout  a  period  of 
more  than  30  years,  upon  a  basis  determined 
by  it,  as  well  as  partially  by  the  preceding 
decrees,  may  be  deemed  to  have  settled  the 
principles  of  the  cause.  Whether  the  first 
one  did  is  questioned  by  a  cross-assignment 
of  error. 

The  primary  claim  of  a  right  to  an  account- 
ing depends  upon  the  legal  effect  of  two 
deeds,  dated,  respectively,  June  26,  1875,  and 
April  4,  1877,  and  purporting  to  convey  un- 
divided interests  in  said  tract,  both  of  which 
the  plaintiffs  charge  in  their  bill  to  have 
been  mortgages.  This  contention,  as  well 
as  the  claim  to  a  right  to  an  accounting 
upon  the  facts  alleged,  was  rejected  by  said 
first  decree;  but  the  court,  being  of  the 
opinion  that  the  plaintiffs  might  be  able  to 
show  themselves  to  be  entitled  to  an  ac- 
counting, granted  them  leave  to  amend  their 
bill.     Both   plaintiffs  and   defendants  com- 


plain of  that  decree,  the  former  because  it 
held  the  deeds  to  be  absolute^  and  the  latter 
because  it  did  not  preserve  their  alleged  right 
to  operate  the  entire  tract  of  land  for  coal, 
oil,  gas,  and  timber,  under  the  terms  of 
the  deeds  purporting  to  confer  such  rights. 

The  deed  of  June  26,  1875,  executed  by 
Edmund  L.  Gale  and  Mary  Gale,  his  wife, 
to  James  M.  Stephenson,  Thompson  Leach, 
W.  Vrooman,   C.   H.  Shattuck,   and  H.   H. 
Moss,  after  reciting  the  existence  of  a  deed 
of  trust  on  the  lands  in  question,  to  secure 
the  payment  of  10  $5,000  notes  held   by 
William  Cady,  payment  of  4  of  them,  de- 
fault as  to  one^  and  partial  default  as  to 
another,   making  past-due   indebtedness   of 
$8,146.56^   conveyed   to  the  parties  of    the 
second  part  an  undivided  one-half  interest 
in  and  to  at  least  1,060  acres  of  a  tract  con- 
taining about  2,000  acres,  situated  in  Wood 
and  Richie  counties,  for  and  in  consideration 
of  said  sum  of  $8,146.56  and  covenants  there- 
in contained,  authorizing  the  grantees  to  take 
Immediate  and  exclusive  control  of  said  1,000 
acres  and  all  personal  property  thereon,  and 
operate  the  same  as  to  them  should  seem 
best,  to  collect  all  rents  and  profits  then  due 
or  thereafter  to  become  due  to  the  parties 
of  the  first  part,  to  cut  timber  from  said 
land  or  mine  for  coal«  oil,  salt,  or  other 
mineral  products,  all  to  the  end  that  the 
grantees  might  make  as   much   money   as 
possible  out  of  the  land  and  pay  out  of  the 
rents  and  profits  (1)  all  necessary  expenses 
of  operation;     (2)  themselves  the  $8,146.56 
paid  by  them  to  Cady;   and  (3)  the  remain- 
ing notes  held  by  Cady.    They  bound  them- 
selves to  pay  the  Cady  debt  out  of  the  rents 
and  profits,  if  sufficient,  but  not  otherwise. 
But  their  right  to  operate  the  entire  tract 
was  not  to  terminate  with  reimbursement 
for  their  outlay  and  payment  of  the  Cady 
debt     It  was  to  continue  indefinitely,  and 
the  net  proceeds  or  profits  of  operation  were 
to  be  divided  equally  between  them  and  the 
grantors.    The  deed  expressly  provided  that 
they  should  continue  to  have  the  entire  and 
exclusive  control  of  the  entire  1,000  acres, 
and  to  work  and  manage  it  for  any  purpose 
and  in  any  manner  they  should  see  fit,  and 
gave  them  sole  and  exclusive  right  to  grant 
leases  on  the  land  for  mining  coal,  oil,  and 
other  minerals,  or  for  cutting  timber,  pro- 
vided that  no  leases  should  be  granted  for 
a  royalty  less  than  one-fourth  of  the  pro- 
duction, nor  any  existing  royalties  reduced 
below  one-fourth  without  the  consent  of  the 
grantors.     Gale  was  then  the  owner  of  oil 
wells  on  the  tract,  and  he  was  required  to  pay 
a  one-fourth  royalty  out  of  the  production  of 
his  wells. 

By  the  deed  of  April  4,  1877,  the  same 
grantors  conveyed  to  the  same  grantees  an 
additional  undivided  one-eighth  of  the  same 
tract  of  land,  for  and  in  consideration  of 
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^,000,  and  a  reafflrmatioii  of  the  grant  made 
to  them  by  the  former  deed  and  all  of  the 
covenants  and  proTisions  thereof.  This  deed 
expressly  stipulated  that,  after  full  payment 
of  the  Cady  debt,  the  grantees  were  to  ac- 
count to  the  grantors  for  only  three-eighths  of 
the  net  income  from  the  property.  By  a  deed 
dated  September  24, 1877,  the  Gales  conveyed 
to  George  Loomls  an  undivided  one  thirty- 
second  of  the  tract,  in  consideration  of  the 
sum  of  $1,250.  This  deed  recited  the  two 
former  deeds  and  stipulated  that  Loomls 
should  hold  the  interest  conveyed  to  him  in 
the  same  manner  to  all  intents  and  purposes, 
as  the  grantees  in  said  deeds  held  theirs. 
The  grantees  in  the  first  two  deeds,  holding 
twenty  thirty-seconds  of  the  land  and  oper- 
ating It  for  oil,  conducted  the  business  under 
the  name  and  style  of  the  Wood  County 
Petroleum  Company.  The  Cady  debt  was 
paid  off,  and  his  deed  of  trust  released, 
December  12,  1877,  and  thereafter  the  Wood 
County  Petroleum  Company  received  from 
the  operations  one-fourth  of  the  gross  pro- 
duction from  the  oil  wells  and  paid  to  the 
Gales  and  others  their  pro  rata  shares  of 
such  one-fourth,  as  and  for  their  shares 
of  the  net  profits.  Mary  Gale,  the  original 
owner  of  the  tract,  died  many  years  ago. 
She,  until  her  death,  and  those  deriving 
their  interests  from  her,  after  her  death, 
accepted  the  payments  so  made,  without 
objection  or  complaint,  until  a  comparatively 
short  tinie  before  the  institution  of  this  suit 
in  1913.  The  uniform  practice  of  the  Wood 
County  Petroleum  Company  was  to  make  a 
distribution  of  the  royalties  received,  when 
and  as  often  as  they  amounted  to  $1,200  or 
more.  When  the  land  was  taken  over  by 
it,  the  operations  were  conducted  by  stran- 
gers to  the  deeds,  under  leases  yielding  one- 
fourth  royalties,  except  in  the  case  of  the 
Gale  wells,  which  paid  an  equivalent  share 
of  the  production,  under  provisions  of  the 
deeds.  But  the  manner  of  conducting  the 
business  underwent  a  change  about  the  year 
1890,  when  Shattuck  sold  and  conveyed  his 
interest  to  one  Dennis  O'Brien,  who  had, 
since  1885,  acted  as  the  agent  of  the  Wood 
County  Petroleum  Company,  in  charge  of 
the  property.  At  or  before  that  time,  some 
of  the  leases  had  been  abandoned,  and 
O'Brien  took  charge  of  the  wells  on  them 
and  operated  them  himself,  without  having 
taken  leases  on  the  territory.  He  paid  one- 
fourth  of  the  production  to  the  Wood 
County  Petroleum  Company,  of  which  he 
was  a  member.  Gradually  other  leases  were 
abandoned  by  their  owners  or  bought  out  by 
him,  and  he  finally  became  the  sole  operator 
on  the  greater  part  of  the  land.  In  the  mean- 
time, he  purchased,  at  different  dates,  the 
interests  of  Leach,  Vrooman,  and  Moss,  and 
also  additional  interests  from  the  Gales,  but 
not  all  of  them.  He  died  in  1910,  since  which 
date  his  widow,  Anna  M.  O'Brien,  as  admin- 
istratrix with  hlB  will  annexed,  has  continued 


the  operations  upon  the  land.  The  Loomls 
and  Stephenson  Interests  were  not  acquired 
by  O'Brien  and  he  carried  on  the  work  with 
the  assent  of  the  representatives  of  the  e»- 
tates  of  Loomls  and  Stephenson,  paying  them, 
as  well  as  the  owners  of  the  unacquired  Gale 
interests,  their  shares  of  the  one-fourth  of 
the  production,  through  the  Wood  County 
Petroleum  Company. 

[1]  The  decree  of  March  19,  1914,  sustain- 
ing demurrers  of  the  executors  of  the  wills 
of  Shattuck,  Vrooman,  and  Moss,  and  dis- 
missing the  bill  as  to  them,  and  sustaining 
the  demurrers  of  the  administrators  of  the 
estates  of  Loomls  and  Stephenson  and  the 
O'Briens,  without  dismissal  as  to  them,  and 
with  leave  to  them  to  amend,  was  not  ap- 
pealable, except  possibly  as  against  the 
parties  as  to  whom  the  bill  was  dismissed^ 
although  it  held  the  deeds  of  1875  and  1877 
to  be  absolute  conveyances  of  undivided  in- 
terests in  the  land,  and  not  mortgages,  for 
it  did  not  settle  all  of  the  principles  of  the 
cause  as  between  the  remaining  parties.  It 
neither  awarded  nor  denied  the  alleged  right 
to  an  accounting.  Being  of  the  opinion  that 
the  allegations  of  the  bill  were  insufficient 
to  aisclose  such  right,  but  that  it  might  be 
shown  by  some  additional  allegations,  the 
court  withheld  its  final  determination  of  that 
issue  by  its  grant  of  leave  to  amend.  The 
construction  of  the  deeds  incorporated  in  the 
decree  was  a  mere  incident  of  the  disposi- 
tion of  the  demurrers,  which  might  have  been 
omitted  from  it  In  other  words,  the  state- 
ments of  the  court's  opinion  on  that  question, 
although  requested  by  the  parties,  was  in 
legal  effect  no  more  than  a.  provisional  ad- 
judication, or  a  recital  of  a  finding  of  law 
constituting  part  of  the  reason  for  sustaining 
the  demurrers.  However  this  may  be,  the 
decree  did  not  settle  the  principles  of  the 
cause,  within  the  meaning  of  the  statute, 
because  it  did  not  determine  all  of  the  prin- 
cipal Issues  raised.  Hill  v.  Cronin,  56  W. 
Va.  174,  49  S.  B.  132;  Shirey  v.  Musgrave, 
29  W.  Va.  131,  11  S.  E.  914;  Wood  v.  Har- 
mlson,  41  W.  Va.  376,  23  S.  B.  56. 

[2]  On  the  issue  as  to  whether  the  deeds 
were  in  fact  mortgages  of  the  undivided  in- 
terests they  conveyed  in  absolute  terms,  the 
principle  of  laches  clearly  applies.  For  36 
years  after  payment  of  the  alleged  debt,  the 
grantors  and  those  claiming  under  them  ac- 
quiesced in  the  claim  of  absolute  title  which 
the  deeds  purport  to  pasa  If  it  had  not  been 
paid,  it  would  have  constituted  an  obstacle 
to  the  assertion  of  a  demand  for  reconvey- 
ance, for  a  mortgagor  is  not  always  able  to 
redeem,  and  yet  he  might  be  benefited  by  a 
foreclosure  sale,  since  the  property  might  sell 
for  more  than  the  debt  This  circumstance 
might  excuse  long  delay,  for  courts  of  equity 
are  tender  and  indulgent  to  the  unfortunate 
and  helplesa  Here,  however,  there  was  no 
such  obstacle.  If  the  contention  of  the  apel- 
leesy  as  to  the  character  of  the  instruments 
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and  the  relations  of  the  parties  at  the  incep- 
tion of  the  transaction,  is  correct,  a  recon- 
Teyance  without  the  payment  of  a  dollar 
could  have  been  enforced  at  any  time  within 
30  years  preceding  the  date  of  the  institution 
of  this  suit  For  about  8  years  after  the  al- 
leged right  of  reconveyance  accrued,  Mary 
Gale  lived,  received  her  payments  under  the 
terms  of  the  deeds,  and  then  died,  without 
having  demanded  it  Two  of  the  plaintiffs 
also  acquiesced  from  1885  until  1913,  or  shorts 
ly  before  the  latter  date.  The  others  are 
grandchildren  of  Mary  and  Edmund  Ij.  Gale, 
the  grantors.  All  of  the  grantees  in  the  deeds 
are  dead,  some  of  them  having  passed  away 
many  years  ago.  If  the  true  understanding 
and  agreement  is  not  shown  by  the  deed9» 
it  must  be  established,  to  a  very  considerable 
extent,  by  oral  evidence,  and  the  voices  of 
all  of  the  immediate  imrtles  to  it  have  been 
closed  by  death.  The  maxim,  "Once  a  mortr 
gage,  always  a  mortgage,"  may  be  inflexible 
and  without  limitation;  but  the  establish- 
ment of  the  relation  of  mortgagor  and  mort- 
gagee is  an  entirely  different  thing  from 
the  consequences  thereof  after  it  has  been  es- 
tablished. As  to  that,  parties  cannot  be 
allowed  to  sleep  on  their  rights  forever.  A 
deed  absolute  on  its  face  creates  a  prima 
fade  status,  which  must  endure,  unless  and 
until  it  has  been  overthrown  in  a  permissible 
manner.  In  the  absence  of  an  impediment 
or  obstacle  to  the  assertion  of  the  claim  of 
right  to  alter  that  ^tatus,  excusing  unreason- 
able delay  in  the  assertion  thereof,  laches 
ought  to  apply  as  readily  and  forcefully 
here  as  in  any  other  case  of  clear  lack  of 
reasonable  diligence;  and  it  does.  Hill  v. 
Saunders,  115  Va.  60,  78  S.  E.  559;  Baird 
v.  Baird,  48  Colo.  506,  111  Pac.  79;  Godden 
V.  Kimmell,  99  U.  S.  210,  25  L.  Ed.  431; 
Jones,  Mort.  {  109a.  This  is  not  the  ordinary 
case  of  a  mortgagor  remaining  in  possession 
and  struggling  along  under  a  debt  he  cannot 
pay.  Time  may  not  run  against  him,  on  ae* 
count  of  his  possession,  and  there  may  be 
no  Umlt  upon  his  right  to  assert  the  true 
relation,  obscured  by  a  deed  absolute  on  its 
face.  But  these  plaintiffs  have  not  been  in 
actual  possession,  and  the  alleged  debt  has 
been  paid,  beyond  the  span  of  a  full  genera- 
tion. Thej  and  their  ancestors  have  con- 
sistently maintained  the  status  accorded  them 
by  the  deeds  they  assail  after  this  long 
period  of  wholly  unqualified  acquiescence. 
The  award  of  an  accounting  stands  upon 
the  theory  of  lack  of  right  In  the  grantees 
in  the  deeds  to  abandon  the  leasing  of  the 
lands,  yielding  them  only  incomes  from  roy- 
alties, and  adopt  the  plan  of  direct  and 
actual  mining  at  their  own  expense  and  in 
their  own  way,  without  liability  to  the  plain- 
tiffs for  pro  rata  shares  of  the  full  net  in- 
come from  such  mining,  which  is  alleged 
to  have  been  much  greater  in  value  than  one- 
fourth  of  the  production  from  tiie  wella.   The 


charge  is  that.  Instead  of  confining  themselves 
to  the  royalty  income  fixed  by  the  deed  at 
not  less  than  one-fourth,  to  be  divided  among 
the  Interested  parties,  the  grantees  have 
taken  unto  themselves  what  is  termed  the 
working  interest  in  the  lands,  and  wrong- 
fully retained  the  profits  arising  from  that 
interest.  The  period  to  be  covered  by  the 
accounting  begins  July  15,  1890,  the  date  of 
O'Brien's  purchase  of  Shattuck's  interest,  and 
the  Loomls,  Stephenson,  and  O'Brien  estates 
are  charged  on  the  basis  above  indicated. 
O'Brien,  it  will  be  remembered,  was  not  a 
party  to  the  deeds.  There  was  no  agency 
or  trust  reposed  in  him  by  the  grantors. 
He  acquired  his  interests  by  purdiase  from 
Shattuck,  Vrooman,  Leach,  and  Moss,  four 
of  the  grantees,  and  some  of  the  Gale  heirs 
and  devisees.  He  began  his  operations  in 
July,  1890,  after  his  purchase  of  Shattuck's 
one-eighth,  and  continued  them,  with  the 
assent  of  Vrooman,  Leach,  and  Moss,  under 
this  status  of  the  title,  until  July  15,  1897, 
when  he  acquired  the  interest  of  Leach.  On 
November  3,  1898,  he  acquired  the  interest 
of  Moss,  and  on  November  27,  1901,  that  of 
Vrooman.  Stephenson's  interest  was  not  ob- 
tained. He  died  long  before  O'Brien  becanoe 
interested  in  the  property,  but  his  estate  has' 
retained  such  right  and  title  as  the  deeds 
conveyed  to  him,  and  has  shared  in  the 
royalties  accounted  for,  and  still  does  so. 
[3, 4]  O'Brien's  operations  on  the  property 
began  while  three  of  the  grantees  were  still 
living  and  retaining  the  rights  vested  in 
them  by  the  deeds,  including  right  and  power 
to  manage,  control,  and  lease  the  entire  tract, 
the  interests  they  did  not  own,  as  well  as 
those  they  owned.  As  to  the  interests  not 
owned  by  them,  the  deeds  created  at  least 
a  power  of  attorney  or  an  agency.  Even 
though  the  agency  so  created  may  have  been 
revocable,  it  had  not  been  revoked  at  the 
date  of  the  admission  of  O'Brien  to  posses- 
sion of  the  property  and  the  commencement 
of  his  operations  thereon  for  oil.  He  may 
have  had  no  deed  of  lease,  requisite  to  the 
creation  of  an  estate  for  a  term  of  years, 
and  there  is  no  proof  that  he  did;  but  the 
authority  of  Vrooman,  Leach,  and  Moss  to 
lease  the  pn^erty  for  mining  purposes  is 
clear  beyond  doubt,  and  their  authority  to 
do  so  was  not  limited  by  any  restrictions 
as  to  the  character  of  the  leases  they  should 
make,  except  In  respect  to  the  royalties  to 
be  reserved.  The  facts  and  circumstances 
disclosed  abundantly  Justify  the  inference 
that  they  made  at  least  a  parol  lease  of  the 
property  to  O'Brien.  They  let  him  into  the 
possession  of  the  properly,  and  accepted  a 
one^ourth  royalty  from  the  oil,  as  if  they 
had  leased  the  property  to  him  on  that  basis. 
One  of  them  recognized  and  treated  him  as 
a  tenant  for  7  years,  another  for  8,  and  the 
third  for  11;  and  the  circumstances  mani- 
festly preclude  the  theory  of  a  mere  tenancy 
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at  will.  No  person  could  afford  to  drill 
aud  equip  oil  wells  for  their  use  merely  at 
the  will  of  the  owner  of  the  land.  It  Is 
costly  and  hazardous  work,  and  it  is  matter 
of  common  knowledge  that  leases  for  such 
purposes  are  generally,  if  not  invariably, 
made  to  continue  so  long  as  oil  shall  be  pro- 
duced from  the  land  after  discovery.  Such  a 
lease,  though  technically  one  for  an  indefinite 
period,  always  funs  beyond  a  year,  or  any 
other  short  term.  The  nature  of  the  parol 
lease  made  and  the  facts  and  circumstances 
here  adverted  to  make  (yBrien*«  holding 
amount  to  a  tenancy  from  year  to  year.  It 
cannot  be  more  than  that,  for  lack  of  a  deed 
or  will  creating  it.  "The  implied  tenancy 
from  year  to  year  will  arise  when  the  occupa- 
tion is  under  a  parol  demise  for  years^  void 
because  within  the  statute  of  frauds.'*  Tay- 
lor, Land.  &  Ten.  §  56;  Brant  v.  Vincent,  100 
Mich.  426,  59  N.  W.  169 ;  People  v.  Rickert.  8 
Cow.  (N.  Y.)  226;  Jaclcson  v.  Bryan,  1  Johns. 
(N.  y.)  322.  Considered  as  one  for  more  than 
5  years,  the  lease  was  absolutely  void;  but, 
since  the  lessee  took  possession  under  it  and 
paid  the  rent  (royalty)  for  many  years,  he 
became  a  tenant  from  year  to  year. 

To  the  argument  that  O'Brien,  having  be- 
come an  agent  in  succession  to  Shattuck,  by 
his  purchase  of  the  latter's  interest,  could  not 
lease  to  himself,  it  suffices  to  respond  that, 
to  sustain  his  tenancy,  he  need  not  have  done 
so.  Vrooman,  Leach,  and  Moss  had  authority 
to  lease  their  own  and  the  Gale  interests 
to  him,  and  as  to  his  own  he  required  no 
lease.  A  tenant  in  common  may  take  a 
valid  lease  of  his  cotenant's  interest.  Evans 
V.  Elnglish,  61  Ala.  416:  Chapin  v.  Foss,  75 
111.  280;  Barghman  v,  Portman,  14  S.  W. 
342,  12  Ky.  Law  Rep.  342;  Rives  v.  Nesmith, 
64  Miss.  807,  2   South.   174;    24  Cyc.  887. 

This  agreement,  valid  and  binding  to  the 
extent  named,  has  never  been  terminated, 
O'Brien  held  on  from  year  to  year,  until 
he  died,  and  his  administratrix  and  heirs 
have  succeeded  him.  Neither  his  death  nor 
that  of  his  landlords  terminated  his  tenancy. 
It  is  assignable  and  demisable,  and  may  be 
mortgaged  and  pleaded  as  a  term.  Taylor, 
Lahd.  &  Ten.  {  58,  citing  numerous  authori- 
ties amply  sustaining  the  text.  It  cannot  be 
terminated  against  the  will  of  the  tenant, 
until  after  service  of  the  statutory  notice  of 
intention  to  terminate.  Code,  c.  93,  §  5;  Coff- 
man  v.  Sammons,  76  W.  Va.  13,  84  S.  B. 
1061;  Arbenz  v.  Exley,  Watkins  &  Co.,  52 
W.  Va.  476,  44  S.  K.  149,  61  L.  R.  A.  957. 

As  to  the  oil  royalties,  there  is  no  right 
to  an  accounting,  unless  something  has  been 
wrongfully  withheld  from  them  in  the  form 
of  a  salary  paid  to  Dennis  O^Brien  out  of 
the  gross  royalty  income,  from  November, 


1877,  until  the  end  of  the  year  1909,  ranging 
from  $600  per  year  to  $900.  This  allowance 
to  him  as  manager  began  about  three  years 
before  he  became  a  part  owner,  and  was 
continued  long  afterward  by  Vrooman,  Leach, 
and  Moss*  As  he  enlarged  his  interests,  he 
bore  larger  proportions  of  this  expense  him- 
self. Owning  at  least  half  of  the  property 
after  1901,  he  paid  half  of  it  himself,  and 
the  Stephenson  and  Loomis  estates  paid  oart 
of  the  residue.  This  charge  has  not  only  the 
sanction  of  a  contract  authoritatively  made, 
but  also  the  vindication  of  reasonableness. 
Besides,  there  is  no  attempt  to  impeach  It  on 
any  ground,  except  the  technical  one  already 
di^sed  of.  The  small  coal  royalties  have 
been  accounted  for,  also.  There  is  no  proof 
of  any  proper  charge  on  account  of  timber. 
Such  as  was  used  in  the  operations  on  the 
property  was  presumptively  Included  in  the 
contract  It  was  contributed  by  Leach,  Vroo- 
man, Moss,  and  the  Stephenson  and  Loomis 
estates,  as  well  as  the  Gale  estate,  for  many 
years,  without  question.  There  is  no  clear 
and  definite  proof  that  any  was  used  off 
of  the  premises  or  sold,  except  a  small 
amount  Mrs.  O'Brien  was  cutting  when  the 
evidence  was  taken.  This  was  scnip  lumber, 
with  some  additions  to  fill  the  bill  and  make 
it  marketable,  l^ere  is  no  proof  that  it 
will  not  be  accounted  for.  The  bookkeeper 
swears  the  receipts  of  the  Wood  County 
Petroleum  Company  include  oil  and  coal  roy- 
alties and  rents.  The  correctness  of  its  books 
is  not  impeached  in  any  way. 

[6,6]  Nor  was  there  any  right  to  have 
a  receiver  appointed,  or  an  injunction 
awarded.  The  O'Brien  tenancy  has  not  been 
terminated,  wherefore  the  O'Briens  still  have 
right  of  possession.  Whether  it  can  be  ter- 
minated there  is  no  occasion  now  to  inquire. 

As  neither  the  bill  nor  the  amended  bill 
contains  any  specific  prayer  for  partition  of 
the  land,  the  assignment  of  error  predicated 
on  lack  of  provision  therefor  in  the  decree 
is  not  well  founded.  Upon  the  pleadings  and 
evidence  in  the  cause,  there  may  be  right  to 
have  partition  to  some  extent  or  a  sale  of 
the  property.  As  to  this  we  express  no 
opinion.  Nor  is  it  necessary  further  to  define 
the  rights  of  the  parties  to  this  litigation. 
Many  of  the  numerous  questions  discussed, 
but  not  herein  disposed  of,  may  be  rendered 
immaterial  by  the  action  of  the  parties  or 
the  courts  below. 

The  decree  entered  in  this  cause  March 
28,  1918,  will  be  reversed,  those  entered 
March  19,  1914,  and  April  6,  1917,  afOrmed, 
and  the  cause  remanded  for  such  relief,  not 
inconsistent  with  the  conclusions  here  stated^ 
as  any  of  the  parties  may  be  able  to  estal>- 
Ush  tlUe  to. 
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HUNTINGTON  CHAMBER  Or  COM- 
MERCE et  al.  ▼.  PUBUO  SERVICE 
COMMISSION  et  al.    (No.  3846.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  29,  1919.) 

(Syllalut  ly  the  Court,) 

L  FEBitnES  ^=»31— Febbt  Rates— Challbnge 
TO  Jurisdiction  of  Tribunal— Intebest. 
A  patron  of  a  ferry  has  such  an  Interest 
in  a  proceeding  to  increase  the  rates  of  ferriage 
thereat  as  gives  him  the  right  to  challenge  by 
appropriate  proceeding  the  jurisdiction  and  au- 
thority of  the  tribunal  attempting  to  increasa 
SQch  rates. 

2.  Prohibitiow    «=»6(1)  —  Public    Servicb 

Commission— Excess    of   Authority— Vio- 

LATiO'N  or  Constitution. 

The  writ  of  prohibition  will  lie  against  the 

Public  Service  Commission  of  West  Virginia, 

where  it  is  attempting  to  act  In  a  quasi  judicial 

capacity  in   excess  of  the  authority  conferred 

upon  it«  or  In  violation  of  some  provision  of  the 

(Constitution. 

8.  l^^RRiEs  ^=»29  —  Regulation  —  Jurisdio- 

XioN — CONSTITUTIONALITT  OF  STATUTE, 

That  part  of  the  Public  Service  Commis- 
sion Act  conferring  upon  the  Public  Service 
(Commission  authority  to  prescribe  rates  of  toll 
(or  ferries  operating  in  this  state  is  not  in  vio- 
lation of  section  24  of  article  8  of  the  Consti- 
tution. 

Original  prohibition  by  the  Hnntington 
(Hiarober  of  Commerce  and  others  against 
the  Pnblic  Service  Commission  and  others. 
Writ  denied. 

Llvezey  ft  Irons,  o£  Huntington,  for  peti- 
tioners. 

S.  B.  Avis,  of  Charleston,  for  respondent 
Public  Service  Commission. 

Homer  E.  Holt,  of  Huntington,  for  re- 
spondent Goyandotte  ft  Ptoctorville  Ferry 
Ck). 

RITZ,  J.  The  respondent  Guyandotte  ft 
ProctorviUe  Ferry  Company  filed  before  the 
respondent  Public  Service  Commission  of 
West  Virginia  an  application  for  permission 
to  increase  its  rates  of  ferriage.  The  peti- 
tioners here  appeared  before  the  Public  Serv- 
ice Commission  in  opposition  to  this  appli- 
cation and  questioned  the  right  of  said  com- 
mission to  consider  the  same,  upon  the 
ground  that  the  Public  Service  Commission 
Act  (Code,  c.  15o  [sec.  630  et  seq.]),  so  far 
as  it  conferred  upon  the  Public  Service  (Com- 
mission authority  to  fix  rates  of  ferriage, 
was  In  violation  of  section  24  of  article  8  of 
the  (institution;  their  contention  being  that 
the  exclusive  right  to  regulate  and  fix  such 
rates  is  vested  in  the  county  courts  by  said 
constitutional  provision.  Upon  the  refusal 
of  the  Public  Service  Commlssioa  to  dismiss 


applied  to  this  court  for  a  writ  to  prohibit 
said  commission  from  taking  further  juris- 
diction of  said  petition. 

[1]  It  is  first  suggested  that  the  petitioners 
have  not  such  an  interest  in  the  matter  of 
rates  to  be  charged  by  the  respondent  ferry 
company  as  entitle  them  to  apply  for  the 
writ  here.  The  petition  is  filed  by  the  Hunt- 
ington Chamber  of  Commerce,  a  corporation,, 
the  Huntington  Business  Men's  Association, 
a  corporation,  the  city  of  Huntington,  a. mu- 
nicipal corporation,  and  D.  B.  Gwlnn.  There 
is  no  averment  in  the  petition  that  ^either  of 
the  three  first-named  petitioners  are  patrons 
of  the  said  ferry ;  but  the  petition  does  aver 
that  the  last-named  petitioner  is  a  patron 
thereof.  Ordinarily,  one  who  belongs  to  a 
class  which  will  be  atlected  by  the  doing  of 
some  act  which  It  Is  contended  is  about  to 
be  done  without  competent  authority  there- 
for, has  such  interest  as  will  entitle  him  to- 
main  tain  a  suit  to  test  the  Jurisdiction  of  the 
tribunal  which  is  about  to  act  20  R.  Q.  L. 
p.  062 ;  County  Court  v.  Boreman,  34  W.  Va. 
87,  11  S.  E.  747;  Payne  v.  Staunton,  55  W. 
Va.  202,  40  S.  E.  927,  2  Ann.  Cas.  74.  The 
contention  of  the  petitioners  here  is  that  the 
action  of  the  Public  Service  Commission  in 
attempting  to  change  the  rates  of  the  re- 
spondent ferry  company  is  entirely  without 
jurisdiction.  The  application  is  to  increase 
rates,  and,  of  course,  if  it  succeeds  it  will 
adversely  affect  the  Interest  of  all  of  the  pa- 
trons of  the  ferry  company.  We  are  there- 
fore of  the  opinion  that  any  patron  of  the 
ferry  has  a  right,  upon  the  ground  of  lack  of 
constitutional  power  in  the  Public  Service 
Commission,  to  maintain  a  suit  challenging 
its  authority  to  increase  the  rates. 

[2]  It  is  next  suggested  that  prohibition  is 
not  a  proper  remedy,  even  conceding  that  the 
Public  Service  Commission  is  without  au- 
thority. It  is  quite  true  that  this  commis- 
sion is  not  in  the  strict  sense  of  the  term  a 
court,  but  it  is  a  quasi  Judicial  body.  Its  in- 
quiries are  made  in  the  same  manner  as  are 
Judicial  inquiries.  The  parties  are  summon- 
ed before  it,  evidence  Is  heard,  and  certain 
facts  are  determined  with  a  view  to  found- 
ing thereon  what  is  a  legislative  act.  In  the 
determination  of  these  facts  the  Public  Serv- 
ice Commission  is  quasi  Judicial,  and  as  was 
held  in  Brazie  v.  Ounty  CU>mmlssioners,  2& 
W.  Va.  213,  a  writ  of  prohibition  lies  against 
such  a  tribunal  where,  in  the  performance 
of  quasi  Judicial  functions  devolved  upon  it,, 
it  is  attempting  to  exercise  a  power  which  it 
does  not  possesa 

[3]  Does  that  part  of  the  act  which  confers 
upon  the  Public  Service  Commission  author- 
ity to  regulate  rates  to  be  charged  by  a  ferry 
company  violate  section  24  of  article  8  of 
the  Constitution?    That  section,  so  far  as  it 
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Is  pertinent  to  this  inqtdry,  referring  to  the 
jurisdiction  of  county  courts,  provides: 

"Tbey  shall  also,  under  such  regulations  as 
may  be  prescribed  by  law,  have  the  superin- 
tendence and  administration  of  the  internal  po- 
lice and  fiscal  affairs  of  their  counties,  including 
the  establishment  and  regulation  of  roads,  ways, 
bridges,  public  landings,  ferries  and  mills,  with 
authority  to  lay  and  disburse  the  county  levies.** 

It  will  be  noticed  that  jurisdiction  is  con- 
ferred upon  the  county  courts  for  the  regu- 
lation and  establishment  of  ferries  under 
such  regulations  as  may  be  prescribed  by 
law.  Of^  course,  this  is  equivalent  to  saying 
that  the  Legislature,  which  is  the  lawmaking 
body,  has  the  power  to  prescribe  regulations 
under  which  the  county  courts  shall  act  in 
the  establishment  and  regulation  of  ferries. 
Undoubtedly  this  section  confers  upon  coun- 
ty courts  jurisdiction  over  the  establishment 
and  regulation  of  ferries,  but  is  it  an  ex- 
clusive jurisdiction?  If  the  petitioners'  con- 
tention is  sustained,  that  part  of  the  provi- 
sion reading,  "under  such  regulations  as  may 
be  prescribed  by  law,*'  Is  a  dead  letter. 
However,  this  is  hardly  an  open  question  in 
this  state,  since  the  decision  of  this  court  in 
the  case  of  State  ex  rel.  Dillon  v.  County 
Court,  60  W.  Va.  339,  55  S.  E.  382.  This  par- 
ticular provision  of  the  Constitution  was  un- 
der ,  consideration  in  that  case.  It  will  be 
noted  that  by  it  county  courts  are  given  au- 
thority over  the  fiscal  affairs  of  the  county 
with  authority  to  lay  and  disburse  the  county 
levies.  The  statute  which  it  was  contended 
was  in  violation  of  this  provision  of  the 
Constitution  In  that  case  limited  the  amount 
of  taxes  which  might  be  raised  by  the  county 
court  The  contention  was  made  that  this 
provision  of  the  Constitution  conferred  upon 
the  county  court  authority  to  lay  any  levy  it 
pleased  for  county  purposes,  so  long  as  it 
did  not  exceed  the  constitutional  limitation. 
The  limitation  fixed  by  the  statute  was  very 
much  under  that  fixed  by  the  Constitution. 
It  was  there  held  that  such  a  regulation  by 
the  Legislature  was  not  in  violation  of  this 
provision  of  the  Coi^tltutlon,  but  was  sim- 
ply carrying  out  the  authority  conferred  by 
it  to  prescribe  regulations  for  laying  the  lev- 
ies by  the  county  courts.  The  case  of  State 
v.  Harden.  62  W.  Va.  313,  58  S.  E.  715,  60 
S.  E.  394,  also  involves  the  constitutionality 
of  a  statute  which  It  was  contended  was  In 
violation  of  this  same  section,  and  the  stat- 
ute was  sustained  in  that  case  for  reasons 
analogous  to  those  given  for  sustaining  the 
statute  in  the  case  above  cited.  We  think  it 
quite  clear  that  it  is  perfectly  competent  for 
the  Legislature  to  prescribe  the  regulations 
under  which  the  county  courts  shall  act  In 
regulating  and  establishing  ferries,  and  there 
is  no  reason  why  among  these  regulations  it 
cannot  prescribe  the  rates  which  such  ferries 


may  charge,  or  declare  the  means  by  whldi 
such  reasonable  rates  may  be  determined. 

It  follows  from  this  conclusion  that  the 
writ  prayed  for  will  be  denied. 


(84  w.  Va.  94) 
CURTIS  v.  MEADOWS.    (Na  3675.) 

(Supreme  Court  of  Appeals  of  West  Virginia 

AprU  29,  1919.) 

(Byllabus  ly  the  Court.) 

1.  Contracts  ^=»147(1),  169  —  Construction 
—Intention  of  Parties— Subject- Mattep 
and  oircumstance& 

Construction  of  a  writing  is  for  the  purpose 
of  determining  the  true  intent  of  the  parties  to 
it,  and,  to  this  end,  the  subject-matter,  the  sit- 
uation of  the  parties,  and  the  surrounding  cir- 
cumstances at  the  time  the  writing  was  execut- 
ed, should  be  taken  into  consideration. 

2.  Boundaries  ^=»3(3)  ^^  Monuments  and 
Calls— Construction. 

Where  a  deed  defines  the  boundaries  of  land 
conveyed  by  calls  for  marked  trees  as  corners, 
and  further  describes  the  trees  as  being  in  the 
line  of  another  survey,  and  the  two  descriptions 
are  discovered  to  be  inconsistent,  the  call  for 
the  marked  trees  will  prevail  over  the  call  for 
the  line,  in  the  absence  of  any  circumstance 
indicating  a  different  intent, 

3.  Boundaries  ^c»3(6)  —  Marked  Lines  — 
Calls. 

In  such  case,  if  a  marked  line  is  shown  to 
exist,  answering  to  the  description,  although 
not  the  true  line  of  the  survey  referred  to, 
such  marked  line  will  be  taken  as  the  one  called 
for,  thus  harmonizing  the  apparently  conflicting 
descriptions  of  the  corner. 

4.  Evidence  ^s»474(1)— Expert  Testimony— 
sxtrvetor. 

An  experienced  surveyor,  who  has  surveyed 
many  of  the  lines  of  an  old  survey  and  who  is 
shown  to  be  familiar  with  the  manner  in  which 
the  lines  and  comers  were  originally  marked, 
is  competent  to  express  to  the  jury  his  opin- 
ion as  to  whether  a  certain  disputed  comer  is 
the  true  comer  of  such  survey. 

Error  to  Circuit  Court,  Raleigh  County. 

Action  of  unlawful  entry  and  detainer  by 
Milton  Curtis  against  Thomas  Meadows. 
Verdict  and  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed for  new  trial. 

C.  M.  Ward  and  A.  P.  Farley,  both  of  Beck- 
ley,  for  plaintiff  in  error. 

W.  H.  McGlnnls,  of  Beckley,  for  defendant 
In  error. 

WILLIAMS,  J.  This  action  of  unlawful 
entry  and  detainer  was  brought  to  recover 
possession  of  about  100  acres  of  land,  and 
was  tried  in  1914,  resulting  in  a  judgment  for 
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defendant.    On  writ  of  error  to  this  court,  f  have  his  boundary  extended  in  order  to  reach 


the  Judgment  was  reversed  and  a  new  trial 
granted  because  the  .court  had  erroneously 
directed  a  verdict  for  the  defendant  77  W. 
Va.  22,  86  S.  E.  886.  It  was  again  tried  and 
a  verdict  found  in  favor  of  defendant  on 
which  the  court  r^idered  Judgment,  and 
plaintiff  is  now  prosecuting  this  writ  of  error 
to  that  Judgment. 

A  brief  statement  of  the  facts  on  which  the 
parties  rely  in  support  of  their  respective 
claims  to  the  right  of  possession  is  essential 
to  a  correct  understfinding  of  the  law  and  an 
intelligent  consideration  of  the  alleged  errors. 
Plaintiff  does  not  derive  his  title  from  this 
state  or  the  state  of  Virginia.  His  mere 
daim  of  title  originates  with'  one  S.  W.  Far* 
ley,  who  is  not  shown  to  have  had  either  ac- 
tual possession  of,  or  colorable  claim  to,  the 
land.  Farley  and  wife  conveyed  it  by  deed, 
giving  metes  and  bounds,  to  J.  A.  Campbell, 
May  31,  1899,  stating  the  quantity  to  be 
about  150  acres,  at  the  same  time  reserving 
30  acres  within  the  boundary,  which  is  also 
described  by  metes  and  bounds.  J.  A.  Camp- 
bell and  wife  then,  by  two  deeds  dated,  re- 
spectively, June  24,  1909,  and  January  25, 
1911,  conveyed  it  to  plaintiff,  by  each  of  said 
deeds  conveying  an  undivided  half.  These 
deeds  describe  the  land  by  the  same  metes 
and  bounds  and  make  a  similar  reservation 
of  the  30  acres,  the  first  by  reference  to  the 
Farley  deed  for  description,  and  the  second 
by  boundaries,  which  exclude  said  30  acres. 

Defendant  claims  the  disputed  land  is  a 
part  of  a  tract  of  484  acres  conveyed  to  him 
by  the  heirs  of  Andrew  Moore,  deceased,  Oc- 
tober 5,  1866,  and  is  within  the  bounds  of  a 
large  survey  of  170,038  acres  granted  by  the 
commonwealth  of  Virginia  to  Andrew  Moore 
and  John  Be<^ley,  January  20,  1795.  This 
large  efurvey  waa^  partitioned  about  1830 
among  the  exeoufors  of  John  Stuart,  de- 
ceasedf  the  heirs  of  Andrew  Moore,  and  the 
heirs  of  John  Beckley,  both  deceased,  in  a 
suit  originally  brought  about  1804  for  that 
purpose  by  John  Stuart  who  had  an  equita- 
ble Interest  in  it  A  tract  designated  as  No. 
4,  containing  19,761  acres,  together  with  oth- 
ers, was  assigned  to  the  heirs  of  Moore. 

[1-3]  The  boundaries  now  in  dispute,  as 
called  for  in  Meadows'  deed  from  the  Moore 
heirs,  are  as  follows: 

"Beginnmg  at  2  chestnuts  on  a  point,  and  on 
the  north  side  of  Mitchell's  ridge,  comer  to 
Joseph  Ldlly  and  with  his  lines  N.  80  W.  302 
poles  to  a  ch.  o.  and  a  cucumber  in  the  head 
of  a  hollow,  on  south  side  of  a  ridge,  and  in  a 
line  of  the  Moore  and  Beckley  tract,  and  with 
same  N.  10  E.  220  poles  to  2  small  white  oaks 
and  a  locust  on  the  point  of  a  ridge." 

Although  the  trees  called  for  at  the  ends  of 
the  302-pole  line  as  corner  trees  may  not  be 
located  in  the  Moore  and  Beckley  patent  line, 
nevertheless  defend'^a*  €?^ms  the  right  to 


said  line.  The  Moore  and  Beckley  line  is  de- 
scribed in  the  patent  as  running — 

from  "two  white  oaks  near  a  large  glade,  one 
marked  with  R.  I.,  the  other  M.,  and  also  sev- 
eral other  trees  blazed;  thence  S.  ten  degrees 
W.  3,380  poles,  crossing  a  number  of  streams 
and  ridges  to  a  white  oak  and  chestnut  oak, 
also  a  number  of  other  blazed  trees  standing  on 
a  high  ridge  on  the  headwaters  of  Guyandotte." 

There  is  evidence  tending  to  prove  that  tbe 
true  location  of  the  line  is  700  or  800  feet  be- 
yond the  marked  corners  at  the  ends  of  his 
220-pole  line,  and  the  jury  must  have  so 
found,  under  the  Instructions  of  the  court. 
The  northern  portion  of  the  rectangular  piece 
of  land  included  between  defendant's  220- 
pole  line,  the  Moore  and  Beckley  line,  and  his 
side  lines  extended  to  it,  is  the  land  in  dis- 
pute. The  fact  being  shown  that  the  corners 
marked  on  the  ground  and  described  as  being 
in  the  Moore  and  Beckley  line  when  they  are 
not,  discloses  a  latent  ambiguity  in  the  de- 
scription calling  for  a  construction  of  the 
deed.  Construction  is  for  the  purpose  of  ar- 
riving at  the  real  intent  of  the  parties,  and, 
in  order  to  determine  such  intent,  the  sub- 
ject-matter, the  situation  of  the  parties,  and 
the  surrounding  circumstances  at  the  time 
the  deed  was  made  should  be  considered,  if 
they  are  made  to  appear.  The  parties  agree 
on  the  location  of  the  northern  end  of  this 
long  Moore  and  Beckley  line,  but  the  evi- 
dence is  very  conflicting  rejecting  the  loca- 
tion of  the  comer  at  the  southern  end  where 
a  white  oak  and  chestnut  oak  on  a  high  ridge 
on  the  headwaters  of  Guyandotte  are  called 
for  in  the  patent  However,  there  is  suffi- 
cient evidence  in  the  record  to  Justify  the 
jury  in  locating  it  according  to  defendant's 
contention,  notably  the  testimony  of  Survey- 
or Wilson,  who  says  he  found  a  chestnut  oak 
at  that  point,  marked  about  the  time  of  the 
original  survey,  according  to  its  annulations 
ascertained  by  blocking  the  tree,  also  evi- 
dence that  another  tree  near  by  had  fallen 
and  rotted  away,  and  other  trees  blazed  as 
pointers.  The  discovery  and  identification  of 
this  corner  justified  the  Jury  in  locating  the 
Une  according  to  defendant's  contention,  as 
the  line  between  the  comers  is  a  straight  one. 
But  the  location  of  the  Moore  and  Beckley 
line  is  not  the  controlling  fact  in  determining 
the  defendant's  boundary.  Where  a  tract  of 
land  is  defined  by  monuments,  marked  or 
erected  by  the  parties  at  the  time  it  was  sur- 
veyed, and  erroneously  described  as  being  the 
comer  of,  or  in  the  line  of  another  survey,  the 
general  rule  is  that  the  monument  marked 
by  the  parties  must  be  taken  as  the  one  in- 
tended, and  the  reference  to  comers  or  lines 
of  other  surveys  as  an  erroneous  description 
of  it  Myers  v.  Bland,  77  W.  Va.  546,  87  S.  B. 
868 ;  Holston  v.  Vaughan,  74  W.  Va.  558,  82 
S.  B.  390;    South  Penn  Oil  Co.  v.  Knox,  68 
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W.  Va.  862,  60  S.  E.  1020;  Matheny  T.  Allen, 
63  W.  Va.  443,  60  S.  E.  407, 129  Am.  St  Rep. 
984 :  Robinson  ▼.  Braiden,  44  W.  Va.  183,  28 
S.  E.  708;  and  5  Cyc.  921,  and  cases  dtedln 
note.  There  is  evidence  of  old  marked  line 
trees  along  the  line  contended  for  by  plaintiff 
as  the  Moore  and  Beckley  line,  and  the  cor- 
ner on  the  division  line  between  lots  3  and  4, 
made  in  partitioning  the  large  survey,  was 
located  on  or  near  this  line.  This  is  a  cir- 
cumstance tending  to  show  that,  although  it 
may  not  be  the  true  Moore  and  Beckley  line, 
it  is,  nevertheless,  the  line  which  the  Moore 
heirs  recognized  as  the  line  when  they  made 
the  deed  to  Meadows,  and  hence  the  line  des- 
ignated in  the  deed,  for  two  of  Meadows*  cor- 
ners are  shown  to  be  in,  or  very  near  to,  this 
old  marked  line.  In  view  of  this  fact,  there 
would  be  no  ambiguity  in  the  description  or 
location  of  Meadows'  boundary,  the  marked 
line  answering  the  description  of  the  line 
<Alled  for  in  his  deed.  No  presumption  of  in- 
tention to  go  to  the  true  location  of  the 
Moore  and  Beckley  line,  wherever  it  might 
be,  arises  here,  as  we  held  arose  in  Colliery 
Co.  V.  Campbell,  72  W.  Va.  449.  78  S.  E.  384, 
because  the  circumstances  of  the  two  cases 
are  very  different.  Here  only  a  compara- 
tively small  portion  of  grantor's  land  was 
conveyed,  defined  by  monuments,  the  location 
of  which  on  the  ground  is  established,  and 
the  distance  defendant's  lines  would  have  to 
be  extended  to  include  the  land  he  claims  is 
nearly  49  rods  or  800  feet,  no  inconsiderable 
distance;  whereas,  in  the  other  case,  the 
grantor  clearly  intended  to  convey  all  the 
land  he  had,  unlimited  by  boundaries  which 
he  himself  had  established.  No  extraneous 
t&ct  or  circumstance,  bearing  upon  the  ques- 
tion of  intention,  is  here  shown  to  exist ;  con- 
sequently the  court  is  confined  to  the  lan- 
guage of  the  deed  in  the  construction  of  it, 
and  the  general  rule  applies,  which  limits 
defendant's  boundary  to  the  location  of  the 
timber  marked  on  the  ground  as  his  comer 
trees.  Moreover,  defendant,  by  a  deed  made 
to  J.  R.  D.  Meadows,  June  14,  1883,  for  a  por- 
tion of  his  land,  recognized  his  boundary  by 
calling  for  the  chestnut  oak  and  cucumber 
comer,  as  a  corner  of  the  land  conveyed,  de- 
scribed as  being  then  down  and  as  being  on 
the  Moore  and  Beckley  line ;  thence  running 
with  said  line,  N.  10  E.  136  poles  to  a  white 
oak,  two  chestnuts,  two  cucumbers,  two 
flourwoods,  by  a  brandi.   This  line,  as  far  as 


it  extends,  Is  identical  wit2i  the  western 
boundary  Une  of  defendant's  own  tract,  and 
the  deed  conveys  about  100  acres,  the  south* 
western  comer  of  his  tract 

There  was  some  effort  by  plaintiff  to  prove 
actual,  continuous  possession  for  ten  yearn 
of  the  land  conveyed  to  him  by  Campbell. 
But  the  possession  proved  was,  admittedly, 
within  the  30  acres  reserved  by  Farley.  Nei- 
ther party  had  actual  possession  of  the  con- 
troverted land  prior  to  the  bringing  of  this 
action.  Plaintiff  sought  to  obtain  possession 
by  building  a  house  on  it,  and  was  forcibly 
evicted  by  defendant  The  land  not  b^ng 
embraced  in  defendant's  deed  from  the 
Moores,  plaintlfTs  entry  upon  it  was  not  a 
trespass  upon  his  possession,  it  was  not  an 
invasion  of  his  right  and  he  had  no  right  to 
eject  plaintiff.  Possession  obtained  by  force, 
even  by  the  rightful  owner,  from  one  in  actu- 
al occupancy,  is  unlawful.  Curtis  v.  Mea- 
dows, 77  W.  Va.  2^  86  S.  E.  886;  Fisher  v. 
Harman,  67  W.  Va.  619,  68  S.  E.  885 ;  Duff 
V.  Good,  24  W.  Va.  682;  and  Olinger  v.  Shep- 
herd, 12  Grat  (Va.)  462.  This  doctrine,  bow* 
ever,  does,  not  apply  to  a  trespasser,  or  to  one 
who  is  merely  scrambling  to  obtain  tlie  pos- 
session. 

[4]  It  was  not  error  to  permit  Surveyor 
Wilson  to  express  his  opinion  as  to  whether 
the  southwestern  corner  of  the  Moore  and 
Beddey  survey  found  by  him  was  the  true 
comer  of  that  survey,  it  being  shown  that  he 
was  an  experienced  surveyor  and  had  sur- 
veyed many  of  the  lines  of  the  Moore  and 
Beckley  patent  and  observed  the  manner  of 
the  original  marking  of  the  lines  and  corners. 
Colliery  Ca  v.  Campbell,  supra. 

The  case  was  tried  op  the  erroneous  theory 
that  the  true  location  of  the  Moore  and  Beck- 
ley line,  as  determined  by  the  jury  from  the 
evidence,  prevailed  over  the  marked  comer 
trees  called  for  in  defendant's  deed  and  fixed 
his  western  boundary  line,  and  it  consequent- 
ly follows  that  some  of  the  instructions  given 
are  erroneous,  and  that  others,  although  ex- 
pounding correct  principles,  are  inapt  It  \a 
needless  to  review  them,  as  this  opinion  de- 
termines the  principles  which  must  govern  a 
retrial  of  the  case,  and  the  errors  complained 
of  will  be  avoided. 

For  the  foregoing  reasons,  the  judgment 
will  be  reversed,  and  the  case  remanded  for  a 
new  trial. 
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JORDAN   MERCANTILE    CO.    v.   BROOKS 

et  al.     (No.  1088.) 

(Supreme  Court  of  Georgia.    May  16,  1919.) 

(SyUahut  hy  the  Court,) 

X.  Sales  €=»475— Conditional  Sale— Non- 
payment—Tboveb. 
Where  one  sells  personal  property,  taking 
a  purchase-money  note  reserving  title  in  the 
property  until  the  note  is  paid,  the.  holder  of 
such  note  may  recover  the  property  in  an  ac- 
tion of  trover  upon  failure  of  the  maker  of  the 
note  to  pay  the  same. 

2.  Sales  ^=»175— Conditional  Salb— Pub- 
chase- Money  Note— Tbanbfeb  of  Lien- 
Statute. 

The  fact  that  the  transfer  or  assignment  of 
such  a  note  is  made  **without  recourse"  on  the 
payee  will  not  operate  to  divest  the  note  of 
its  character  as  a  debt  for  purchase  money  with 
retention  of  the  title  to  the  property.  Civil 
Code  1910,  I  3345. 

3.  Sales  ^=s>475— Conditional  Sale— Lien 
on  Pubchasb- Money  Notb-^Transfeb. 

Since  this  right  pertains  to  the  "holder,"  it 
follows  the  note  through  any  'number  of  trans- 
fers or  assignments;  and  this  is  true  wheth- 
er the  transfer  makes  reference  to  the  property 
to  which  title  is  reserved  or  not.  Civil  Code 
1910,  I  384((. 

4.  Sales  ^=»475  —  Conditional  Salb— Pub- 
chase-Money  Note— Teoveb. 

It  follows  that,  where  there  are  several 
tranters,  some  of  which  contain  the  words 
**without  recourse,'*  and  others  do  not,  the 
last  holder  may  sue  in  trover  for  the  property 
to  which  title  is  reserved. 

Certified  Qnestlons  from  Court  of  Appeals. 

Trover  by  the  Jordan  Mercantile  Company 
against  J.  S.  Brooks  and  others.  Questions 
certified  by  the  Court  of  Appeals.  Questions 
answered  in  the  affirmative. 

The  Court  of  Appeals  certified,  for  the  In- 
etnictioii  of  the  Supreme  Court,  the  follow- 
ing questions: 

*'J.  S.  &  W.  P.  Brooks  gave  to  Malsby  &  Co. 
a  note,   of   which    the    following    is    a   copy: 
*W2J50.    Dated  at  Zebulon,  Ga.,  on  Nov    11. 
1910.    On  or  before  the  11th  day  of  November, 
1912,  for  value  received,  we  or  either  of  us,  of 
Meansville   P.    O.,   county   of  Pike,   state   of 
Georgia,  promise  to  pay  to  Malsby  &  Co.,  or 
order,  one  hundred  twelve  and  ^o/ioo  dollars, 
payable  at  the  Bank  of  Zebulon,  Zebulon,  Ga., 
with  exchange,  without  effect  of  defalcation, 
with  interest  at  8%  per  annum  from  date,  pay- 
able annually  until  paid;    and  if  not  paid  at 
maturity,  or  for  any   other  breach  this   note 
ia  placed  in  attorney's  hands,  10%  additional 
as  attorney's  fees.    We,  makers  and  indorsers, 
waive  and  renounce,  for  ourselves  and  families 
respectively,  as  to  this  debt,  the  right  to  or 
the  benefit  of  any  homestead  or  exemption  pro- 
vided by  the  Constitution  of  this  state  or  of 
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the  United  States.  Demand,  protest,  and  notice 
of  protest  and  nonpajrment  waived  by  makers 
and  indorsers  hereof,  and  each  also  hereby 
waives  any  and  all  claims  for  damages  caused 
by  delay,  if  any,  in  delivery  of  machinery  de- 
scribed in  this  note  or  otherwise.  This  note 
is  one  of  a  series  of  eight  notes  given  for 
one  10x14  cylinder  Peerless  engine  and  boiler 
No.  14587,  on  wheels,  with  all  fittings,  62  feet 
12"  4-pIy  rubber  belt,  and  it  is  a  part  of  the 
contract  of  sale  that  the  title  shall  not  pa/ss 
from  Malsby  &  Co.  until  all  of  said  notes  are 
paid;  and  if  the  amount  of  this  note,  with 
interest,  is  not  paid  at  maturity,  or  in  the 
case  of  removal  of  said  machinery  from  the 
county  of  Pike,  or  if  the  said  machinery  shall 
not  be  properly  cared  for,  then  the  said  Mals- 
by &  Co.  may  declare  all  other  notes  at  once 
due  and  payable,  and  take  possession  of  said 
machinery,  sell  or  dispose  of  the  same  private- 
ly or  publicly  at  the  discretion  of  Malsby  & 
Co.,  or  their  authorized  agent,  and  after  the 
payment  of  their  debts  and  all  costs,  including 
counsel  fees,  pay  over  the  remainder,  if  any, 
to  us;  the  purchaser  from  them  to  receive  a 
good  and  irrevocable  title  against  me  to  the 
machinery  without  offset  of  any  kind.  And  fur- 
ther we,  makers  and  indorsers,  hereby  guar- 
antee Malsby  &  Co.  against  any  dainage  or 
loss  to  said  machinery  by  fire  or  other  cause; 
and  we  shall  in  no  event  be  entitled  to  a  re- 
scission of  the  contract,  or  to  an  abatement  in 
the  price  for  any  cause,  and  also  agree  to  keep 
the  same  insured  for  the  benefit  of  Malsby  & 
Co.  Given  under  the  hand  and  seal  of  each 
party.  J.  S.  &  W.  P.  Brooks,  per  J.  S. 
Brooks.  [If.  S.]  Bxecuted  and  delivered  in  the 
presence  of  C.  B.  Gwyn,  C.  N.  P.,  Pike  Co., 
Gki.'  On  this  note  are  the  following  indorse- 
ments: *We  hereby  transfer  the  within  note  to 
the  Geiser  Mfg.  Co.,  Waynesboro,  Pa^,  without 
recourse  on  us.  Malsby  &  Co.'  Tay  to  the 
order  of  Emmerson  Brandngham  Imp.  Co. 
The  Geiser  Mfg.  Co.  J.  B.  Oiler,  Treas.* 
'Pay  to  the  order  of  Jordan  Mercantile  Co., 
without  recourse  or  warranty.  Emmerson 
Brandngham  Co.,  Cecil  F.  Sanders.  Asst.  Sec. 
&  Treas.' 

"(1)  Are  the  above  indorsements  sufficient 
to  convey  to  Jordan  Mercantile  Company  such 
a  tide  to  the  property  described  in  the  note 
as  wui  authorize  them  to  bring  suit  in  trover 
therefor? 

**{2)  When  a  note  given  fpr  the  purchase 
price  of  personalty  contains  a  reservation  of 
tide,  what  is  the  effect  on  the  tide  to  the 
property,  so  far  as  the  transferee  is  concern- 
ed, when  the  *note'  is  transferred  ^without  re- 
course*? 

'*(3)  When  a  note  given  for  the  purchase 
price  of  personalty  contains  a  reservation  of 
titie  in  the  vendor,  and  the  'note'  is  transfer- 
red 'without  recourse,'  can  the  transferee  bring 
an  action  of  trover  for  the  property  when  the 
transfer  makes  no  reference  to  the  property 
to  which  tide  is  reserved? 

"(4)  When  such  a  note  as  is  referred  to 
above  is  transferred  several  times,  and  no  ref- 
erence is  made  to  the  property  to  which  title 
is  reserved,  and  some  of  the  transfers  con- 
tain the  words  'without  recourse,'  and  others 
do  not,  can  the  last  holder  sue  in  trover  for 
the  property  to  which  tide  was  reserved?'* 


)»* 
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H.  A.  Rider,  of  Zebulon,  for  plaintiif  in 
error. 

John  B.  McDonald,  of  Tatesville,  for  de- 
fendants in  error. 


GILBERT,  J.  [1]  The  indorsement  is  suf- 
ficient to  convey  to  the  transferee  such  title 
to  the  property  as  will  authorize  a  suit  in  tro- 
ver. '  This  was  not  the  rule  until  the  passage 
of  the  act  of  1887  (Acts  1887,  p.  62).  Farrar 
y.  Brackett,  86  Ga.  463, 12  S.  E.  686.  The  act 
Just  mentioned  provides  that,  where  any  judg- 
ment has  been  rendered  "upon  any  note  or 
other  evidence  of  debt,  given  for  the  pur- 
chase money  of  personal  property,  where  the 
title  to  the  same  has  been  retained  in  the 
vendor,  it  shall  and  may  be  lawful  for  the 
'holder*  of  said  note  or  other  evidence  of  1 
debt,  in  which  title  is  retained"  (section  1), 
to  make  and  file  and  have  recorded  a  bill  of 
sale  to  the  defendant  for  said  personal  prop- 
erty ;  whereupon  said  personal  property  may 
be  levied  on  and  sold  under  such  judgment 
as  in  other  cases.  It  further  provides  that 
such  judgments  shall  take  and  be  a  lien  up- 
on said  personal  property  and  the  proceeds 
of  the  sale  thereof,  prior  to  aiU  other  judg- 
ments, claims,  liens,  and  other  incumbrances, 
until  the  said  judgment  shall  be  fully  paid 
off  and  satisfied.  Thus  it  is  obvious  that  the 
General  Assembly  changed  the  l^w  thereto- 
fore existing  with  respect  to  notes  given  for 
the  purchase  money  of  personal  property 
where  title  to  the  property  was  retained  un- 
til the  payment  of  the  note.  It  was  specific- 
ally provided  that  the  "holder"  of  the  note 
could  avail  himself  of  the  remedy  which 
formerly  only  the  payee  of  the  note  could 
exercise.  The  word  "holder,"  as  it  is  used 
in  the  act,  is  synonymous  with  the  word 
"bearer."  This  act  should  have  appeared  in 
the  Code  of  1895,  but  the  codifiers  failed  to 
include  it;  jEuid  the  same  is  true  in  regard 
to  all  subsequent  Codes.  Although  this 
court  referred  to  the  act  eo  nomine  in  the 
cas^  of  Cade  v.  Jenkins,  88  Ga.  791,  15  S. 
E.  292,  decided  in  the  year  1892,  this  deci- 
sion, as  well  as  the  act,  also  escaped  the  ; 
codifiers  of  all  Codes.  As  a  possible  ex- 
planation it  ihay  be  noted  that  the  General 
Assembly  in  1894  passed  an  act  substan- 
tially covering  the  same  ground  as  the  for- 
mer legislation  of  1887,  and  also  including 
additional  matters.  Acts  of  1894,  p.  1(X>; 
Civil  Code,  §  6037  et  seq.  Whatever  effect 
the  act  of  1894  may  have  had  upon  the 
law  as  it  then  stood,  it  cannot  be  said  that 
it  repealed  the  provision  in  the  act  of  1887 
in  regard  to  the  transfer  of  title  to  per- 
sonal property  retained  in  a  purchase-money 
note  to  the  holder  thereof  where  there  has 
been  a  transfer.  The  new  l^slatlon  was 
to  the  same  effect. 

The  decision  in  Cade  v.  Jenkins,  supra, 
recognized  the  change  in  the  rule  with  ref- 
erence to  personal  property,  and  on  the  au-  j 


thority  of  the  new  legislation  ruled  that  a 
transfer  of  such  notes  "since  the  passage  of 
said  act,  even  if  made  without  recourse  on 
the  payee,  will  not  operate  to  divest  the 
notes  of  their  character  as  a  debt  for  pur- 
chase money."  In  the  opinion  it  was  further 
said: 

"An  assignment  of  the  notes  since  this  act 
does  not  extinguish  the  security,  bat  carries  it 
along.  The  debt  does  not  lose  its  character  as 
a  purchase-money  debt,  but  its  peculiar  privi- 
lege is  transmitted  together  with  the  instru- 
ment evidencing  it.  The  fact  that  the  assign- 
ment is  made  witiiont  recourse  makes  no  differ- 
ence, since  the  language  of  the  act  is  broad 
enough  to  embrace  any  holder." 

The  decision  in  Turnell  v.  Carter,  5  Ga. 
App.  847,  848,  64  S.  E.  114,  recognized  the 
authority  of  the  above-stated  case  and  the 
act  upon  which  it  was  based. 

In  Burch  v.  Pedigo,  113  Ga.  1157,  39  S. 
E.  493,  54  L.  R.  A.  808,  it  was  held  that, 
where  a  purchase-money  note  of  the  char- 
acter under  discussion  was  assigned  "with- 
out recourse,"  tiie  retained  title  was  divested, 
citing  Farrar  v.  Brackett,  supra.  No  men- 
tion was  made  in  this  decision  of  the  act  of 
1887,  or  of  the  case  of  Cade  v.  Jenkins, 
supra.  The  decisions  in  Bradley  v.  Cassels» 
117  Ga.  517,  43  S.  E.  857(4),  and  McCul- 
lougb  V.  Prltchett,  120  Ga.  585,  48  S.  E. 
148  (1),  followed  the  case  of  Burch  v.  Pedigo, 
citing  that  case  as  authority,  without  ref- 
erence to  the  act  of  1887  or  the  case  of  Cade 
V.  Jenkins.  In  Joiner  v.  Stallings,  127  Ga. 
2aS,  56  S.  E.  304,  it  was  held  that  th^  words 
of  the  indorsement  were  sufficient  to  pass 
the  legal  title  to  the  property,  and  not  mere- 
ly the  title  to  the  instrument  In  Toiwnsend 
V.  Southern  Product  Co.,  127  Ga.  342,  56  S. 
E.  436,  1^9  Am.  St  Rep.  340,  the  conflict  in 
the  decisions  above  mentioned  was  remark- 
ed, Evans,  J.,  stating,  "It  is  *  *  *  un- 
necessary to  attempt  to  reconcile  or  point 
out  the  differences,"  for  the  reason  that  the 
asignment  in  the  Townsend  Case  was  un- 
conditional and  did  not  extinguish  the  se- 
curity. The  ruling  in  Setze  v.  National 
Bank,  140  Ga.  608,  79  S.  E.  540,  had  refer- 
ence to  a  mortgage  on  realty,  and  not  a 
purchase-money  note  with  retention  of  title. 

Clearly  the  conflict  in  the  decisions  of  this 
court,  as  well  as  in  the  decisions  of  the  Court 
of  Appeals,  to  which  our  attention  has  been 
called  by  that  court  is  irreconcilable.  The 
rule  as  declared  in  the  case  of  Cade  v.  Jen- 
kins, supra,  as  well  as  the  act  of  the  Gen- 
eral Assembly  upon  which  it  was  based, 
leave  no  room  for  doubt  as  to  what  is  thn 
law.  The  Cade  Case  has  never  been  over- 
ruled. The  act  of  1887  has  never  been  re- 
pealed. All  rulings  in  subsequent  cases 
which  are  In  conflict  therewith  must  yield. 

The  question  propounded  is  whether  in  the 
case  of  a  number  of  transfers  of  a  note 
given  for  the  purchase  money  of  personalty " 
in  which  title  to  the  property  Is  retained  Ia 
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the  payee  of  the  note,  some  of  the  transfers 
being  made  "without  recourse*'  upon  the 
transferror,  the  last  transferee  may  maintain 
trover  to  recover  the  property  in  event  of 
failure  of  the  maker  of  the  note  to  i>ay  this 
same.  In  other  words,  will  the  same  princi- 
ples apply  as  to  the  retention  of  title  in  a 
trover  suit  as  are  applicable  to  levy  and 
sale  of  personalty  under  a  special  lien  based 
on  retention  of  title?  We  think  it  necessari- 
ly follows  that,  if  the  assignment  of  notes 
given  for  the  purchase  money  of  personal 
proi)erty  carries  the  title  to  the  assignee  so 
that  he  may  legally  quitclaim  the  title  for 
the  purpose  of  levy  and  sale  after  judgm»it, 
as  provided  in  the  act  of  1887,  he  also  holds 
the  title  upon  which  a  suit  in  trover  may  be 

based. 

[2-4]  2,  8,  4.  The  other  questions  are  suf- 
ficiently answered  in  the  headnotes. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent 


(14»  Ga.  126) 

MORTON  V.  SHERROD.    (No.  1195.) 

M 

(Supreme  Court  of  Georgia.     May  14,  1919.) 

(SyUabuB'Jiv  ^^0  Court.) 

Appbai.  and  Ebbob   ^=>977(4)  —  Gbant   or 
FiBST  New  Tbial— Review. 

This  was  the  first  grant  of  a  new  trial,  and, 
MM  It  does  not  appear  that  the  evidence  demand- 
ed the  verdict,  the  judgment  granting  a  new 
trial  wiU  not  be  disturbed  here. 


Error  from  Superior  Court,  Burke  County; 
H.  0.  Hammond,  Judge. 

Action  between  Mrs.  B.  D.  Morton  and 
Adeline  Sherrod.  Judgment  for  the  former, 
motion  for  new  trial  granted,  and  the  former 
brings  error.    Affirmed. 

Clarence  T.  Guyton,  of  Guyton,  for  plain- 
tiff in  error. 

H«  J.  Fullbright,  of  Waynesboro,  for  de- 
fendant in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Qa.  147) 

McCIiUBB   V.   RICHARDSON.     (No.   1204.) 

(Supreme  Court  of  Georgia.     ICay  15,  1919.) 

(SyUabui  hy  the  Court,) 

Vebdiot— Cbabob  of  Coubt. 

The  evidence  authorized  the  verdict,  and  the 
assignments  of  error  based  upcm  excerpts  from 
the  court's  charge  do  not  show  cause  for  re- 
versaL 


Error  from  Superior  Court,  White  County; 
J.  B.  Jones,  Judge. 

Action  between-  William  McClure  and  Lou 
Richardson.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

McMillan  &  Erwin,  of  Clarkesville,  for 
plaintiff  in  error. 

Underwood  &  Henderson,  C.  H.  Edwards, 
and  T.  P.  Underwood,  all  of  Cleveland,  for 
defendant  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur* 


(149  Oa.  138) 
WALLACE  et  aL  v.  BROWN.     (No.  1066.) 

(Supreme  Court  of  Georgia.     May  15,  1919.) 

fSyllabui  hy  the  CourtJ 

Inteblocutobt  Injunction— DiscBEnoN. 

Under  the  pleadings  and  the  evidence  sub- 
mitted upon  the  hearing,  the  judge  did  not 
abuse  his  discretion  in  granting  an  interlocu- 
tory injunction. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  for  injunction  by  S.  B.  Brown 
against  G.  A.  Wallace  and  others.  From  a 
judgment  granting  an  interlocutory  injunc- 
tion, defendants  bring  error.    Affirmed. 

Hardeman,  Jones,  Park  ft  Johnston,  of 
Macon,  Yeomans  ft  Wilkinson,  of  Dawson, 
and  R.  R.  Forrester,  of  Leesburg,  for  plain- 
tiffs in  error. 

W.  G.  Martin  and  Pope  ft  Bennet,  all  of 
Albany,  for  defendant  in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  125) 

FOWLER  et  aL  v.  STONE  et  aL    (No.  1160.) 
(Suprem'e  Court  of  Georgia.     May  14,  1919.) 

(8yUabu9  5y  the  Court.) 

1.  Statutes   ^=»40  —  Validitt  —  Bnaotino 
Clause. 

The  act,  entitled  "An  act  to  amend  sectloQ 
2044  of  the  Civil  Code  of  1910,"  by  striking 
therefrom  certain  words  and  substituting  other 
words  specified,  approved  August  19,  1916  (Ga. 
Laws  1916^  p.  41),  is  not  void  on  the  ground 
that  it  has  no  effective  enacting  clause. 

2.  Refusal  of  iNJUNonoir. 

Under  the  evidence  in  the  case  the  judge  did 
not  err  in  refusing  the  injunction  as  prayed. 

Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 


^s»For  other  casefi  im  same  topic  and  K£T-NUMBBR  in  aU  Key-Numbered  Digeeti  aad  Indexee 
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Action  for  injunction  by  T.  H.  Fowler  and 
others  against  Frank  Stone  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

O.  N.  Chambers,  of  RossvUle,  and  Henry 
&  Jackson,  of  La  Fayette,  for  plaintiffs  in 
error. 

Rosser  &  Shaw^.of  La  Fayette,  for  defend- 
ants in  error. 


BECK,  P.  J.  [1]  The  act  approved  August 
19, 1916  (Georgia  Laws  1916,  p.  41),  amenda- 
tory of  section  2044  of  the  Code  of  1010,  is 
not  void  on  the  ground  taken,  that  is,  that 
the  act  contains  no  enacting  clause.  The 
caption  of  the  act  recites  that  it  is  "An  act 
to  amend  section  2044  of  the  Code  of  1910," 
which  legalizes  stock-law  fences  in  certain 
militia  districts  in  this  state,  and  indicates 
that  the  provision  of  this  Code  section  is  to 
be  extended  to  militia  districts  in  which 
stock-law  elections  should  thereafter  be  held, 
instead  of  confining  the  operation  of  the  stat- 
ute to  militia  districts  in  which  such  elec- 
tions had  been  held  prior  to  the  act  of  1909 
upon  the  subject  of  stock-law  fences,  now 
embodied  in  section  2044  of  the  Civil  Code. 
The  amendatory  act  of  1916  has  a  caption 
clearly  indicating  the  purpose  of  the  act  and 
the  amendment  to  be  made.  It  then  has  an 
enacting  clause  which  reads  in  part  as  fol- 
lows: "Section  1.  Be  it  enacted  by  the  Gen- 
eral Assembly" — ^and  the  words  quoted  are 
then  followed  by  the  exact  provisions  former- 
ly constituting  section  2044  of  the  Civil  Code 
with  the  change  and  amendment  set  forth  in 
the  caption  Inserted  in  the  body  of  the  enact- 
ing clause.  Section  2  is  the  repealing  clause. 
This  was  sufficient  to  make  a  valid  act  It 
did  not  offend  the  provision  of  the  Constitu- 
tion prohibiting  the  amendment  of  a  Code 
section  by  a  mere  reference  to  its  number, 
but,  after  stating  the  number  of  the  section 
to  be  amended  and  stating  the  act  of  the 
Legislature  from  which  the  Code  section  is 
taken,  it  sets  forth  in  full  the  words  to  be 
stricken  from  the  statute  and  the  words 
which  are  to  be  substituted  in  lieu  thereof, 
and  then  this  is  followed  by  the  enacting 
clause  referred  to  above.  This  differs  from 
the  act  referred  to  in  the  case  of  Walden  v. 
Town  of  Whlgham,  120  Ga.  646,  48  S.  E.  159. 
The  act  held  to  be  inoperative  and  ineffec^ 
tive  to  amend  the  dbarter  of  the  town  of 
Whlgham  had  no  enacting  clause  at  all,  but 
had  merely  a  caption  and  a  repealing  clause. 
Acts  1897,  p.  363. 

[2]  As  held  in  the  headnote,  the  refusal  of 
the  injunction  to  the  extent  sought  was  not 
error  under  the  evidence. 

Judgment  affirmed. 

All  the  Justices  concur. 


(149  Ga.  103) 
STANLEY  ▼.  HILL.    (No.  1068.) 

(Supreme  Court  of  Georgia.     May  14,  1919.) 
f8vUahu9  hy  the  Court,) 

SUFFICIENCT  OF  EVIDENCK. 

The  court  did  not  err  In  the  admission  or  in 
the  rejection  of  evidence.  There  was  evidence 
to  authorise  the  verdict,  and  the  court  did  not 
err  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Gwinnett 
County;    A.  J.  Cobb,  Judge. 

Action  between  B.  J.  Stanley  and  E.  IL 
Hill.  From  the  Judgment,  Stanley  brings 
error.    Affirmed. 

Kelley  &  Kelley,  of  LawrenceviUe,  R.  P. 
Jackson,  of  Dacula,  and  P.  Cooley,  of  Jeffer- 
son, for  plaintiff  in  error. 

O.  A.  Nix  and  I.  L.  Oakes,  both  of  Law* 
renceville,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  1S2> 
BROXTON  V.  FAIRFAX.     (No.  1142.) 

(Supreme  Court  of  Georgia.     May  14,  1910.> 

(Syllabus  hy  the  Court,) 

1.  ela.beab  cobpdb  ^s»54  —  parent  a1v]> 
Ghiu>—Contbact— Consideration. 

Where  a  petition  for  habeas  corpus  was 
brought  against  the  father  of  a  child  some  nine 
years  old,  to  secure  possession  of  the  child,  and 
it  was  alleged  that  the  defendant  had  relin- 
quished his  dalm  to  the  child  and  had  "given 
said  child  to  petitioner  [she  being  the  sister  of 
the  deceased  wife  of  the  defendant],  and  said 
defendant  did  release  his  right  to  the  said  [child 
in  question]  and  gave  same  to  your  petitioner," 
and  that  siace  the  death  of  petitioner's  said 
sister,  some  foqr  years  previous  to  the  bring- 
ing of  the  petition,  petitioner  had  had  absolute 
custody  and  control  of  the  child,  but  that 
shortly  before  the  bringing  of  the  petition  the 
defendant,  without  any  legal  warrant  or  au- 
thority, had  illegally  taken  possession  of  the 
child  and  carried  it  away  and  was  keying  the 
custody  of  the  child  at  his  residence,  and  where 
the  court  overruled  a  general  demurrer  to  the 
petition,  an  exception  to  the  judgment  overrul- 
ing it,  based  upon  the  ground  that  "the  peti- 
tion did  not  show  a  sufficient  consideratton  for 
the  alleged  contract,"  was  without  merit. 

2.  Habeas  Corpus  ^=»85(1),  99(1,  7)— Par- 
ent AND  Child— Contract— Relinquish* 
ment— Eyidencs.  ^ 

Prima  facie  the  right  to  the  custody  of  an 
infant  is  in  the  father;  and  where  this  is  in- 
sisted upon  the  ground  that  the  father  has  re- 
linquished his  parental  rights  by  contract,  si 
clear  and  strong  case  mxist  be  made,  and  the 
terms  of  the  contract,  to  have  the  effect  of  de-^ 
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priving  the  father  of  hUi  controL  must  be  defi- 
nite and  certain.  Sudi  a  case  waa  not  made  by 
the  evidence  on  the  trial  before  the  ordinary; 
and  the  award  of  the  child  to  the  applicant  by 
which  the  father  was  deprived  of  its  custody 
was  error. 

Error  from  Superior  Court,  Dooly  County ; 
D.  A.  R.  Crum,  Judge. 

Habeas  corpus  by  Georgia  Fairfax  against 
Joe  Brozton  to  secure  possession  of  defend- 
ant's child.  Judgment  for  applicant,  cer- 
tiorari denied,  and  defendant,  plaintiff  in 
certiorari,   brings  error.    Reversed. 

Busbee  &  McDonald,  of  Vienna,  for  plain- 
tiff in  error. 

Powell  &  Lumsdem,  of  Vienna,  for  defend- 
ant in  error. 

BEXJK,  P.  J.  Georgia  Fairfax  instituted 
habeas  corpus  proceedings  before  the  ordi- 
nary of  Dooly  county,  against  Joe  Broxton, 
the  father  of  a  named  child  some  nine  years 
of  age,  to  secure  ik)88ession  of  the  child,  al- 
leging that  the  defendant  had  given  the 
child  to  petitioner,  who  was  the  sister  of  the 
deceased  mother  of  the  child.  When  the 
case  came  on  for  trial,  a  general  demarrer 
to  the  petition  was  urged  by  the  defendant, 
which  was  overruled;  and  after  evidence 
was  submitted  the  habeas  corpus  court 
awarded  the  child  to  the  applicant  The 
defendant  presented  his  petition  for  cer- 
tiorari to  the  superior  court,  seeking  to  have 
the  judgment  of  the  ordinary  reviewed,  and 
the  latter  refused  to  sanction  the  petition. 
Thereupon  the  plaintiff  in  certiorari  sued 
out  a  writ  of  error  to  this  court 

11]  1.  The  ruling  made  in  the  first  head- 
note  requires  no  elaboration. 

[2]  2.  Nor  is  It  necessary  to  elaborate  the 
ruling  made  in  the  second  headnote,  as  the 
principle  there  ruled  has  been  stated  and 
restated  more  than  once.  Looney  y.  Mar- 
tin. 123  Ga.  209,  51  S.  E.  804 ;  Richards  v. 
McHan,  129  Ga.  275,  58  S.  E.  839.  That  the 
principle  ruled  is  applicable  in  this  case  is 
apparent  upon  a  consideration  of  the  testi- 
mony relied  upon  by  the  applicant  for  the 
writ  of  habeas  corpus.  The  testimony  of 
the  applicant  for  the  writ  of  habeas  cor- 


not  contributed  to  the  child's  support  dur- 
ing the  time  she  had  had  charge  of  the 
child;  that  is,  the  period  of  four  or  five 
years.  The  child  is  now  nine  years  old,  and 
was  about  four  years  old  when  she  took 
him.  One  Whitsett  testified  that  he  was 
present  on  the  day  when  the  defendant 
"gave"  the  child  to  his  sister  Georgia  (the 
applicant  for  the  writ  of  habeas  corpus), 
and  that  she  had  previously  taken  the  child 
home  with  her,  at  the  time  of  its  mother's 
death.  ''My  sister  [Georgia  Fairfax]  wanted 
the  defendant  to  give  her  papers  on  the 
child,  but  he  would  not  do  so."  The  testi- 
mony of  the  husband  of  the  petitioner  on 
the  subject  of  the  gift  of  the  child  to  the 
applicant  was  substantially  the  same  as  that 
of  the  applicant  herself  and  of  the  witness 
Whitsett  This  evidence  is  contradicted  by 
the  evidence  introduced  by  the  defendant 

Apart  from  the  fact  that  the  evidence  of 
the  petitioner  tending  to  show  a  gift  of  the 
child  was  contradicted  by  certain  evidence 
introduced  by  the  defendant,  we  do  not 
think  the  evidence  introduced  by  the  appli- 
cant was  sufficient  to  authorize  the  habeas 
corpus  court  to  take  the  child  from,  the  cus- 
tody of  its  father  and  award  it  to  the  ap- 
plicant The  applicant  herself  and  the  two 
witnesses  introduced  by  her  testified  only 
in  the  most  general  language  that  the  de- 
fendant ''gave  her  the  child."  This  may  be 
merely  a  conclusion  of  the  witness.  There 
should  be,  to  have  authorized  the  habeas 
corpus  court  to  find  that  there  was  a  gift, 
some  evidence  of  the  terms  of  the  contract 
by  which  it  was  claimed  that  the  father 
relinquished  his  authority  and  parental  con- 
trol over  his  infant  son.  There  is  no  evi- 
dence to  show  that  he  agreed  to  relinquish 
that  control  during  the  years  of  the  child's 
minority,  or  for  any  particular  period  of 
time,  or  that  he  made  any  stipulation  thai) 
anything  should  be  done  for  the  child  by 
way  of  rearing  it  properly  or  educating  it. 
But  it  does  distinctly  appear  from  the  evi- 
dence for  the  applicant  that  "he  refused  to 
give  any  papers  on  the  child."  And  this  is 
a  very  strong  suggestion  of  the  conclusion 
that  he  did  not  enter  into  any  definite  con- 
tract   At  any  rate  we  agree  with  counsel 


pus.  the  defendant  in  the  writ  of  certiorari,    ^^^  ^^^  plaintiff  in  error  that  the  terms  of 
In  so  far  as  it  tended  to  sustain  her  con- 1  ^^  contract  under  which  it  is  claimed  the 


tention  that  the  father  had  released  his 
parental  control  of  the  child  and  had  given 
tbe  child  to  her,  was  in  substance  as  fol- 
lows: She  was  the  sister  of  the  child's 
mother,  the  latter  being  dead,  and  in  the 
month  of  April,  1913,  the  defendant  gave 
lier  the  child;  but  sh^  had  possession  of  the 
child  immediately  after  the  death  of  its 
mother,  which  occurred  in  October,  1912. 
She  "got  the  child  to  raise  and  educate." 
"At  the  time  defendant  gave  me  the  child,  I 
wanted  him  to  givo  papers  on  the  child; 
bnt  he  would  not  do  so."  She  further  tes- 
tified, in  substance,  that  the  defendant  had 


father  lost  parental  control  of  the  child  were 
not  definite  and  certain,  and  the  evidence 
failed  to  make  a  case  authorizing  the  taking 
of  the  child  from  the  control  of  the  father 
and  giving  it  to  the  aunt.  Nor  will  the 
mere  fact  that  she  had  had  the  child  for 
four  or  five  years  while  it  was  an  infant 
of  tender  age,  and  the  father  during  that 
time  had  done  nothing  or  but  little  to  sup- 
port it,  authorize  a  different  holding.  Con- 
sequently the  court  erred  in  refusing  to 
sanction   the  petition    for   certiorari. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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MAYOR  AND  ALDERMEN  OF  CITY  OF 
SAVANNAH  v.  JONES.     (No.  1164.) 

(Supreme  Court  of  Georgria-     May  15,  1919.) 

(SyllaluB  hy  the  Court.) 

1.  Municipal  Corporations  <S6=»607  — Gov- 
ernmental DuTT— Maintenance  of  Waste 
Box. 

The  maintenance  by  a  municipality  of  a 
large  waste  paper  wooden  box  as  a  receptacle 
for  trash  and  waste  paper,  and  the  removal  of 
the  contents  thereof  by  the  employ^  of  the 
municipality,  is  a  duty  connected  with  the  pres- 
ervation of  the  public  health. 

2.  Municipal  Corporations  ^=»733(1)— Gov- 
ernmental Functions— Maintenance  of 
Waste  Box. 

The  maintenance  of  such  a  box  as  just  de- 
scribed and  the  removal  of  its  contents  is  an 
act  by  a  municipality  in  the  performance  of 
its  governmental  functions. 

3.  Evidence  ^=»14— Judicial  Notice— City's 

.Ck)VEENMENTAL   f*UNCTI0N8. 

The  courts  will  take  judicial  cognizance  of 
the  fact  that  the  maintenance  by  a  municipality 
of  such  a  box  and  the  removal  of  its  contents 
is  a  duty  connected  with  the  preservation  of 
the  public  health,  and  is  a  part  of  the  govern- 
mental functions  of  the  municipality. 

4.  Municipal  Corporations  ^=»733(2)— Min- 
isterial Duty  —  Personal  Injury  — Lia- 

BIUTY. 

Under  the  facts  alleged  in  paragraphs  6 
and  7  of  the  petition,  the  municipality  was  in 
the  performance  of  a  governmental  function 
in  maintaining  and  emptying  the  box  above  de- 
scribed, but  the  municipality  was  also  under 
ministerial  duty  to  keep  its  streets  and  side- 
walks free  from  obstructions  such  as  alleged. 
(Consequently,  under  the  facts  alleged  in  the 
petition,  at  the  time  of  the  injury  the  exercise 
of  the  governmental  function  of  emptying  the 
box  had  ceased,  and  the  ministerial  duty  of 
keeping  the  streets  and  sidewalks  free  from  ob- 
structions was  obligatory,  and  the  municipality 
would  be  liable  in  damages  for  negligence  of 
its  employes  when  the  top  or  cover  of  the  box 
was  "left  open"  so  as  to  project  it  over  the 
sidewalk  and  injure  the  plaintiff  in  the  manner 
alleged. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  H,  B.  Jones  against  the  Mayor 
and  Aldermen  of  Savannah.  Questions  cer- 
tified from  Court  of  Appeals.  Questions  an- 
swered In  the  aflarmative. 

Bobt  J.  Travis  and  David  S.  Atkinson, 
both  of  Savannah,  for  plaintiff  in  error. 

W.  B.  Hewlett  and  N.  J.  Norman,  both 
of  Savannah,  for  defendant  in  error. 


HILL,  J.  The  Court  of  Appeals  has  cer- 
tified the  following  to  this  court  for  instruc- 
tion: 


"Henry  B.  Jones  brought  suit  against  the 
mayor  and  aldermen  of  the  city  of  Savannah, 
and  in  part  alleged  as  follows: 

"  '(3)  That  what  is  known  as  and  commonly 
called  the  "City  Market"  sits  in  the  intersec- 
tion of  the  Barnard  and  St.  Julian  streets,  in 
the  city  of  Savannah,  said  Chatham  county, 
Ga.,  and  on  the  east  side  of  said  market,  facing 
St.  Julian  street,  and  running  north  and  south 
on  the  outer  edge  of  the  sidewalk  is  a  railinir 
some  10  or  12  feet  long,  or  thereabout,  and 
about  4  or  5%  feet  high. 

"*(4)  That  on  Wednesday,  June  20,  1917,  in 
the  afternoon  of  said  day,  there  was  a  large 
trash  or  waste  paper  wooden  box  sitting  on 
the  eastern  side  of  said  railing,  nearer  the 
northern  end  of  said  railing,  and  that  the  cover 
of  said  box  was  thrown  open,  backward,  over 
the  said  railing,  toward  the  market  wall,  and 
extending  over  the  sidewalk  from  the  rail- 
ing about  one  foot  or  one  foot  and  a  half. 

"'(5)  That  said  box  is,  and  was  at  the  time 
herein  mentioned,  maintained  by  said  defend- 
ant as  a  receptacle  for  trash  and  waste  paper, 
and  the  contents  thereof  is  taken  out  and  car- 
ried away  by  the  employes  of  said  defendant. 

"  '(6)  That  on  said  june  20,  1917,  the  con- 
tents of  said  box  was  taken  out  by  said  em- 
ployes, and  the  top  or  cover  left  open,  in  the 
manner  above  set  forth,  by  the  party  empty- 
ing said  box;  and  petitioner  is  informed  and 
believes  that  the  name  of  the  driver  of  the 
wagon  hauling  off  said  contents  was  Prince 
Austin,  wagon  No.  19,  of  said  defendant. 

"  '(7)  Petitioner  furtiier  shows  that  on  the 
afternoon  of  said  <}ayf  while  walking  along  said 
sidewalk  on  said  eastern  side  of  said  market, 
going  south,  within  the  public  thoroughfare, 
passing  said  box,  the  end  of  the  cover  which 
was  projecting  over  said  railing  out  into  the 
sidewalk,  said  cover  not  being  seen  by  said  pe- 
titioner, struck  petitioner  in  the  left  eye,  in- 
juring and  damaging  the  same  so  seriously  that 
petitioner  has  completely  lost  the  sight  thereof.* 

"(1)  Is  the  maintenance  by  the  city  of  such 
a  trash  or  waste  paper  box  as  is  described,  and 
the  removal  of  the  contents  therefrom  by  the 
«mpIoy^s  of  said  city,  connected  with  the  pres- 
ervation of  the  puolic  health? 

"(2)  Is  the  maintenance  of  such  a  box,  and 
the  removal  of  the  contents  thereof,  an  act 
of  the  city  in  the  performance  of  its  public 
duties  or  governmental  functions? 

"(8)  Can  the  courts  take  judicial  cognisance 
of  Uie  fact  that  the  maintenance  by  the  city  of 
such  a  box  and  the  removal  of  its  contents  is 
connected  with  the  preservation  of  the  public 
health  and  a  part  of  the  governmental  func- 
tions of  the  city? 

"(4)  Under  the  circumstances  alleged  in  par- 
agraphs 6  and  7  of  the  petition,  as  above  set 
out,  was  the  city  in  performaiKie  of  a  govern- 
mental or  a  ministerial  function;  and  is  it  lia- 
ble for  the  negligence  of  its  employes  (if  they 
were  negligent  under  the  facts  of  the  case) 
when  the  top  or  cover  of  the  box  was  'left 
open'  as  above?" 

[1]  L  A  municipal  corporation  in  the  exer- 
cise of  its  corporate  functions  performs  two 
classes  of  service:  (1)  Qovemmentai  duties; 
and  (2)  private,  corporate,  or  ministerial,  du- 
ties.   It  seems  well  settled  in  this  state  that 
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in  the  negligent  performance  of  its  govern- 
inental  duties  a  municipal  corporation  is  not 
liable  in  damages  to  one  who.  is  injured 
while  the  municipality  is  engaged  in  the 
performance  of  such  duties.  Wright  v.  Au- 
gusta, 78  Ga.  241,  6  Am.  St.  Bep.  256;  Love 
Y.  Atlanta,  95  Ga.  129,  22  S.  E.  29,  51  Am. 
St  Rep.  64;  Watson  v.  Atlanta,  136  Ga.  370, 
71  S.  E.  664;  Mayor,  etc.,  of  Savannah  v. 
Jordan,  142  Ga.  409,  83  S.  E.  109,  L.  R.  A. 
1915C,  741,  note,  Ann.  Cas.  1916C,  240;  CJor- 
nelisen  v.  Atlanta,  146  Ga.  416,  91  S.  E.  415. 
And  this  seems  to  be  the  rule  in  most  juris- 
dictions. 19  R.  C.  L.  406.  But  a  different 
rule  obtains  where  in  the  exercise  or  neg- 
lect of  its  ministerial  duties  one  is  negligent- 
ly injured  by  a  mimicipal  corporation.  May- 
or, etc.,  of  Savannah  v.  Spears,  66  Ga.  304; 
Smith  V.  Atlanta,  75  Ga.  110;  City  of  Greens- 
boro V.  McGibbony,  93  Ga.  672,  20  S.  E.  37. 
Municipal  corporations  are  civilly  liable 
in  damages  arising  *'for  neglect  to  perform,  or 
for  improper  or  unskillful  performance,  of 
their  ministerial  duties."  Civil  Code  1910;  § 
897.  The  question  of  liability  of  the  mu- 
nicipality, as  between  the  latter  and  the  pub- 
lic, depends  upon  whether  at  the  time  of  the 
injury  the  municipality  is  engaged  in  a  gov- 
ernmental or  ministerial  duty.  If  it  is  en- 
gaged, at  the  time  of  the  injury,  iu  a  govern* 
mental  function,  the  municipality  is  not  liable 
for  damages  caused  by  the  negligence  of  the 
persons  employed  thereby.  There  is  no  con- 
flict between  the  two  rules  as  defined  above. 
The  only  trouble  is  in  the  application  of  the 
one  or  the  other  rule  to  given  facts,  to  de- 
termine where  the  one  leaves  off  and  the 
other  begins.  This  is  often  difficult  How 
stands  the  present  case  in  this  respect?  On 
June  20,  1917,  the  contents  of  the  trash  and 
waste  paper  box  was  taken  out  and  the  cov- 
er of  the  box  was  thrown  open  over  the  rail- 
ing of  the  sidewalk  and  extended  over  the 
sidewalk  about  a  foot  and  a  half,  and  was 
left  in  t£at  condition;  and  on  the  afternoon 
of  the  same  day,  while  the  plaintiff  was 
walking  along  the  sidewalk  and  not  seeing 
the  cover  of  the  box,  it  "struck  petitioner  in 
the  left  eye,"  as  a  result  of  which  plaintiff's 
eye  was  so  seriously  damaged  that  he  lost 
the  sight  thereof.  In  these  circumstances  it 
cannot  be  said  that  at  the  time  of  the  injury 
the  municipality  was  engaged  in  a  govern- 
mental duty.  That  duty  had  been  perform- 
ed and  had  ceased  for  the  time  being,  at 
least;  and  the  ministerial  duty  of  keeping 
the  streets  clear  of  dangerous  obstructions 
had  already  begun  in  contemplation  of  law. 
If  the  city  caused  the  situation  of  peril,  even 
In  the  discharge  of  a  governmental  function, 
and  left  the  sidewalk  in  a  dangerous  condi- 
tion, and  the  plaintiff  put  himself  in  a  posi- 
tion of  danger,  it  is  a  question  for  the  jury 
whether,  under  all  the  evidence,  he  acted 
with  ordinary  care  and  prudence,  and  what 
was  the  proximate  cause  of  the  injury.  If 
the  rule  were  otherwise  than  as  above  stat- 


fcd,  the  governmental  duty  might  be  begun, 
but  never  ended,  and,  regardless  of  negli- 
gence relative  to  the  ministerial  duty  in 
keeping  the  streets  and  sidewalks  free  from 
obstructions,  the  person  injured  would  be 
remediless.  But  there  must  be  a  time  when 
the  governmental  duty  must  begin  and  end, 
and  likewise  when  the  ministerial  duty  be- 
gins and  continues.  In  the  present  case, 
when  the  service  of  emptying  the  garbage 
boxes  ended,  the  ministerial  duty  of  keeping 
the  adjacent  street  or  sidewalk  clear  of  dan- 
gerous obstructions  began;  and,  if  the  street 
was  not  kept  clear,  and  by  reason  thereof  the 
pedestrian  was  Injured,  the  municipality 
would  be  liable  in  damages  therefor. 

The  ministerial  duty  of  keeping  the  adja- 
cent sidewalk  clear  of  obstructions  has  noth- 
ing to  do  with  the  duty  of  removing  the 
garbage  from  the  boxes.  That  duty  was  al- 
ways on  the  municipality.  If  the  injury  had 
occurred  while  the  employ^  was  performing 
the  governmental  function  of  clearing  the 
box  of  garbage,  and  was  the  direct  and  im- 
mediate result  of  that  performance,  the  mu- 
nicipality would  not  be  liable. 

It  is  the  character  of  the  work  done  by 
the  employes  of  the  city,  and  not  the  name 
of  the  source  of  their  employment:,  or  the 
name  of  the  department  under  which  they 
work,  which  fixes  and  determines  the  char- 
acter of  the  work,  and  the  consequent  lia- 
bility, or  nonliability,  of  the  city  for  a  neg- 
ligent performance  thereof;  but  it  is  the  act 
itself  which  determines  whether  it  is  per- 
formed as  a  governmental  or  ministerial 
function.  It  is  therefore  immaterial  wheth- 
er the  work  is  done  by  an  employ^  under  the 
sanitary  department  of  a  municipality  or 
not,  if  in  fact  it  is  done  by  an  employ^  of 
the  municipality,  and  the  character  of  the 
work  is  such  as  to  make  it  either  a  govern- 
mental or  ministerial  service.  Mayor,  etc., 
of  Savannah  v.  Jordan,  142  Ga.  409,  414,  83 
S.  E.  109,  L.  R  A.  1915C,  741,  Ann.  Cas. 
19160,  240.  Applying  the  above  rule,  the 
maintenance,  by  a  mimicipality,  of  a  large 
waste  paper  wooden  box  as  a  receptacle  for 
trash  and  waste  paper,  and  the  removal  of 
the  contents  thereof  by  the  employes  of  the 
municipality,  is  a  duty  connected  with  the 
preservation  of  the  public  health. 

[2]  2.  The  maintenance  of  such  a  box  as 
Is  described  In  the  second  question  pro- 
pounded by  the  Court  of  Appeals,  and  the 
removal  of  the  contents  of  such  box,  is  an  act 
by  a  municipality  in  the  performance  of 
its  governmental  functions. 

[3]  3.  The  courts  will  take  judicial  cog- 
nizance of  the  fact  that  the  maintenance  by  a 
municipality  of  a  box  as  described,  and  the 
removal  of  its  contents,  is  a  duty  connected 
with  the  preservation  of  the  public  health, 
and  is  a  part  of  the  governmental  functions 
of  the  municipality. 

[4]  4.  In  answer  to  the  last  question  we 
hold  that  at  the  time  of  the  alleged  injury 
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the  municipality  was  in  the  discharge  of  a 
ministerial  duty  relatively  to  keeping  the 
sidewalk  clear  of  obstructions;  and  there- 
fore, if  the  municipality  was  negligent  under 
the  facts  of  the  case,  it  would  be  liable  in 
damages. 

In  the  recent  case  of  City  Council  of  Au- 
gusta v.  Cleveland,  148  Qa.  734,  9S  S.  E.  345, 
certified  by  the  Court  of  Appeals-* 

*'a  'sand  trap'  forming  a  part  of  the  sewerage 
drainage  system  of  the  city  of  Augusta,  was 
being  cleaned  out  by  the  employ^  of  the  board 
of  health  of  the  city  by  removing  therefrom 
sand  and  dirt.  The  powers  and  duties  of  the 
board  of  health  and  its  employes,  and  their  re- 
lations to  the  city,  are  fixed  by  the  act  of  the 
General  Assembly  of  Georgia  creating  the 
board.  Acts  1880-81,  p.  365.  While  the  men 
cleaning  out  this  sand  trap  were  employes  of 
the  board  of  health  of  the  city  of  Augusta,  it 
is  inferable  from  the  evidence  that  they  were 
paid  by  the  dty  of  Augusta.  The  sand  trap 
was  on  the  edge  of  the  sidewalk  near  the  curb- 
ing, and  the  employes  of  the  board  of  healtB, 
for  the  purpose  of  cleaning  out  the  sand  trap, 
removed  its  iron  lid'  (which  was  about  3^ 
or  4  feet  square  and  weighed  20O  or  250 
pounds,  and 'which,  when  the  trap  was  closed, 
formed  a  part  of  the  surface  of  the  sidewalk 
used  by  pedestrians),  and  propped  the  lid  up 
at  an  angle  on  the  edge  of  the  sidewalk  by 
means  of  a  steel  bar  some  2^  or  8  feet  long, 
while  they  were  engaged  in  cleaning  out  the 
trap.  While  this  work  was  being  done,  a  boy 
seven  years  old,  who  was  upon  the  sidewalk, 
walked  up  to  the  trap  to  see  what  was  going 
on,  and  accidentally  struck  with  his  foot  the 
steel  bar  which  supported  the  lid,  thereby 
knocking  the  prop  down  and  causing  the  lid  to 
fall  upon  and  break  his  leg." 

It  was  held  by  this  court  In  that  case  that 
the  municipality  was  liable  for  the  negli- 
gence of  the  employes  (if  they  were  negli- 
gent under  the  facts  of  the  case)  in  iirproper- 
ly  and  insecurely  propping  up  the  lid  of  the 
sewer  head  and  in  falling  to  warn  the  boy, 
who  was  Injured  by  the  lid  falling  on  him, 
of  his  danger  in  approaching  it.  In  that 
case  it  was  said: 

''While  it  it  one  of  the  governmental  func- 
tions and  duties  of  city  to  effectively  main- 
tain its  sewerage  system,  and  while,  under  the 
authority  of  the  decision  in  Love  y.  Atlanta, 
supra,  and  the  cases  laying  down  the  same  doc- 
trine as  there  stated,  it  follows  that  if,  in  the 
exercise  of  such  functions  and  the  discharge 
of  the  duties  devolving  upon  the  department 
of  the  city  government  having  charge  of  the 
matters  relating  to  the  public  health,  a  private 
citizen  is  injured  by  the  negligence  of  one  of 
the  city's  servants  m  and  about  such  work,  no 
right  of  action  arises  against  the  dty,  never- 
theless that  doctrine  must  not  be  allowed  to  de- 
stroy the  other  equally  well-established  doc- 
trine that,  if  a  dty  negligently  and  tortiously 
allows  obstructions  to  remain  in  its  streets  or 
sidewalks,  or  negligently  fails  to  repair  de- 
fects in  a  sidewalk  or  street,  and  a  citizen  in 
the  exerdse  of  due  care  is  injured  in  conse- 
quence of  such  act  of  negligence  upon  the  part 
of  the  dty,  there  can  be  a  recovery  therefor 


against  the  dty.  Each  of  these  two  doctrines 
must  be  given  euect,  and  has  been  given  ef- 
fect" 

Several  cases  were  cited  In  support  of  the 
ruling  in  the  Cleveland  Case.  Mayor,  etc.» 
of  Savannah  v.  Waldner,  49  Ga.  316,  was  a 
suit  for  damages  against  the  dty  for  inju- 
ries to  the  defendant  in  error  and  his  horse» 
caused  by  falling  into  a  sewer  which  was 
opened  across  the  street.  The  contract  to 
build  the  sewer  had  been  let  by  the  dty  to 
a  contractor,  and  sublet  by  him  to  another. 
It  was  held  that  if  the  builders  of  the  aewer 
negligently  left  it  unguarded,  by  not  having 
proper  barriers  or  lights,  or  other  protection 
against  danger,  and  it  was  permitted  to  con- 
tinue for  an  unreasonable  or  unnecessary 
time  by  the  municipal  authorities,  who  had 
notice,  or  there  were  facts  from  which  notice 
could  be  reasonably  inferred,  the  dty  was 
liable.  Mayor,  etc.,  of  Savannah  t.  Spears, 
66  Ga.  304,  was  a  case  of  damage  to  crops 
from  the  escape  or  overflow  of  water  from 
a  canal  maintained  by  the  dty  for  drainage 
purposes.  In  this  case  the  city  was  held 
liable.  Kea  v.  aty  of  Dublin,  145  Ga.  511, 
89  S.  £}.  484,  was  a  case  where  damage  to 
property  from  a  dumping  ground  of  the  dty 
was  claimed;  the  dty  authorities  on  r^Teat* 
ed  requests  had  refused  to  abate  the  nui- 
sance. It  was  held  that  a  cause  of  action  ex- 
isted. Mayor,-  etc.,  of  Waycross  v.  Houk,  113 
Ga.  963,  39  S.  E).  577,  was  a  petition  to  en- 
join the  dty  from  continuing  the  location  of 
the  mouth  of  the  main  sewer  of  the  dty  near 
the  plaintifiF's  premises,  or  from  extending  it, 
as  was  contemplated,  so  that  the  sewage 
would  be  discharged  directly  on  her  land. 
It  was  held  that  plaintiff  was  entitled  to  the 
relief  prayed  for.  In  Williams  y.  Mayor, 
etc.,  of  Washington,  142  Ga.  281,  82  S.  E. 
650,  h.  B.  A.  1915A,  825,  Ann.  Cas.  1916B, 
196,  the  petition  alleged  that  damages  were 
siistained  by  the  plaintiff  on  account  of  a 
personal  injury  resulting  from  stepping,  at 
night,  from  a  sidewalk  into  a  depression 
caused  by  lowering  the  grade  of  the  street 
by  the  dty,  a  considerable  time  before  the 
injury,  but  of  which  he  was  not  aware,  and 
that  there  had  been  no  light  for  more  than 
three  weeks,  which  fact  was  brought  to  the 
attention  of  the  dty.  It  was  held  that  this 
might  be  considered  with  other  evidence  in 
determining  whether  there  was  negligence 
in  failing  to  keep  the  street  In  reasonably 
safe  condition.  Langley  y.  Augusta,  118  Ga. 
590,  45  S.  B.  486,  98  Am.  St.  Rep.  133,  was 
a  suit  to  recover  damages  for  continuing  a 
nuisance  against  the  dty  for  the  construc- 
tion of  a  drainage  ditch  adjoining  petition- 
er's property.  In  Mayor,  etc.,  of  Amerieus 
y.  Chapman,  94  Ga.  711,  20  S.  B.  3,  damages 
were  recovered  for  personal  injuries  to  the 
plaintiff  by  reason  of  his  horse  falling,  at 
night,  in  a  ditdi  which  the  dty  had  dug 
across  the  street  for  sewerage  purposes^  of 
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which  petitioner  was  not  aware»  and  which 
was  not  protected  hy  a  railing,  light,  or  other- 
wise. The  judgment  upon  the  verdict  award- 
ing damages  was  afElrmed.  And  see  City  of 
Dalton  y.  Humphries,  139  Ga.  566,  T7  S.  E. 
T90. 

AH  of  these  were  cases  where  the  injury 
was  done  afteif  the  governmental  function 
bad  ceased,  or  where  the  cause  of  the  injury 
had  been  permitted  to  continue  for  an  unrea- 
sonable or  unnecessary  time,  and  where  the 
ministerial  duty  was  imposed  on  the  mu- 
nicipality to  keep  the  streets  clear  of  ob- 
structions, and  to  prevent  damage  occurring 
by  reason  of  them,  etc.  But  none  of  these 
are  cases  where  at  the  time  the  injury  oc- 
curred the  municipality  was  in  the  actual 
performance  of  a  governmental  function. 

All  the  Justices  concur  t  BECK«  P.  J.,  and 
GEORGE,  J.,  specially. 


(149  Ga.  119) 

CRUMLEY   V.   GIBBS,   Sheriff.     (No.  1140.) 

(Supreme  Court  of  Georgia.     May  14,  1919.) 

(SyUahut  hy  the  Court.) 

Bah.  ^=»42— DiscBEnoiT  of  Trial  Judok^ 
Statute. 

Where  a  person  who  was  indicted  for  the 
crime  of  murder  was  convicted  of  voluntary 
manslaughter,  he  was  not  entitled  as  a  matter 
of  right,  pending  his  motion  for  a  new  trial,  to 
demand  that  he  should  be  admitted  to  bail;  but 
whether  bail  shouM  be  allowed  him  or  not  was 
a  matter  within  the  sound  discretion  of  the  pre- 
siding judge. 

Error  from  Superior  Ck>urt,  Wilcox  Coxm- 
ty;  D.  A.  R.  Crum,  Judga 

Noah  Crumley  was  convicted  of  volun- 
tary manslaughter,  and  pending  a  motion  for 
new  trial,  he  applied  to  the  Judge  to  be  di»- 
charged  on  bail.  Petitioner  remanded,  and 
he  excepts  and  brings  error.    Affirmed. 

H.  A.  Hodges,  of  Rochelle,  and  Hal  Law- 
son,  of  Abbeville,  for  plaintiff  in  error. 

J.  B.  Whll,  of  Fitzgerald,  M.  B.  Cannon, 
of  Abbeville,  and  Max  B.  Land,  of  Cordele, 
for  defendant  in  error. 

ATKINSON,  J.  Noah  Crumley,  who  was 
indicted  for  the  murder  of  John  Fitzgerald, 
was  convicted  of  voluntary  manslaughter. 
Pending  a  motion  for  new  trial  and  after 
supersedeas  granted,  he  applied  to  the  judge 
to  be  discharged  on  bail.  His  application 
was  refused.  Thereafter  he  brought  habeas 
corpus,  offering  to  give  any  reasonable  ball 
that  might  be  required,  and  prayed  for  his 
discharge.  The  judge  upon  the  facts  stated 
remanded  the  prisoner,  and  he  excepted. 


•  *CJ. 


In  Vanderford  v.  State,  126  Ga.  67,  54  S. 
E.  822,  9  Ann.  Cas.  617,  after  referring  to 
several  decisions  of  this  court,  especially  Ck>r- 
bett  V.  State,  24  Ga.  391,  and  to  the  (Consti- 
tution and  several  statutes  of  this  state,  and 
the  common  law  and  the  laws  of  other  states 
on  the  subject  of  the  right  of  a  person  con- 
victed of  crime  to  give  ball,  it  was  held: 

''Where  a  person  who  was  indicted  for  the 
crime  of  rape  was  found  guilty  with  a  recom- 
mendation to  mercy,  and  was  sentenced  to  the 
penitentiary  for  20  years,  and  thereupon,  after 
refusal  of  a  new  trial,  filed  a  bill  of  exceptions, 
bringing  the  case  to  this  court,  he  was  not  en- 
titled as  a  matter  of  right  to  demand  that  he 
should  be  admitted  to  bail;  but  whether  bail 
should  be  allowed  him  or  not  was  a  matter 
within  the  sound  discretion  of  the  presiding 
judge." 

Since  that  decision  was  rendered,  and 
while  all  of  the  statutes  of  this  state  there- 
in referred  to  were  of  force,  the  Legislature 
passed  the  act  of  1916  (Acts  1916,  p.  157)  as 
follows: 

"An  act  to  provide  for  the  assessment,  giving, 
and  approval  of  supersedeas  bonds  in  this 
state,  in  criminal  cases  which  are  bailable, 
immediately  upon  the  filing  and  approval  of 
a  motion  for  new  trial  in  any  such  case,  and 
for  other  purposes. 

Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Georgia,  and  it  is  hereby  enacted  by 
authority  of  the  same,  that  from  and  after  the 
passage  of  this  act,  it  shall  be  the  right  of  any 
person  convicted  of  a  crime  in  this  state  which 
is  bailable,  under  the  law,  and  in  which  case  a 
motion  for  new  trial  shall  have  been  filed  as 
provided  by  Iftw,  to  give  a  supersedeas  bond  im- 
mediately upon  the  filing  of  such  motion  for 
new  trial,  without  having  to  wait  for  the  sign- 
ing or  filing  of  a  bill  of  exceptions  in  such  case. 
"Sec.  2.  Be  it  further  enacted  by  the  author- 
ity aforesaid,  that  the  judge  of  the  court  hav- 
ing jurisdiction  of  such  case  shall  immediately 
upon  the  approval  and  filing  of  a  motion  for 
new  trial  therein,  assess  the  amount  of  the  bond 
referred  to  in  the  preceding  section,  which  shall 
be  approved  in  the  same  manner  as  supersedeas 
bonds  in  criminal  cases  are  now  approved  in 
this  state." 

Section  3  is  the  repealing  clause. 

It  is  contended  that  in  view  of  the  provi- 
sions of  this  act  it  was  mandatory  upon  the 
judge  to  grant  the  applicant  the  privilege  of 
majking  bail,  and  that  it  was  not  a  matter 
within  the  discretion  of  the  court.  Before 
the  passage  of  this  act,  the  only  statute  ex- 
pressly providing  for  ball  of  a  person  con- 
victed of  crime  was  that  embodied  in  the 
Penal  Code,  §  1104,  wherein  it  was  provided 
that  the  bill  of  exceptions  duly  filed  "shall 
operate  as  a  supersedeas''  where  the  offense 
is  hallable,  and  the  ''defendant  shall  enter 
into  a  recognizance  before  the  clerk,  with 
security  to  be  approved  by  him,  In  a  sum 
to  be  fixed  by  the  presiding  Judge,  condi- 
tioned for  the  personal  appearance  of  such 
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defendant  to  abide  the  final  order,  Judg- 
ment, or  sentence  of  eaid  court.'*  That  is 
the  law  to  which  reference  is  had  in  section 
2  of  the  act  of  1916,  supra,  where  it  de- 
scribes how  bonds  contemplated  by  that  act 
should  be  approved.  Prior  to  the  passage  of 
the  act  of  1916,  it  was  thought  by  some  that 
the  Judge  was  without  authority  to  grant 
bail  after  conviction  of  the  accused  until 
he  should  file  a  bill  of  exertions  as  provided 
in  Penal  Code,  t  1104 ;  and  it  was  the  prac- 
tice in  some  of  the  circuits  in  this  state  not 
to  allow  him  to  do  so.  Under  this  practice 
it  would  be  a  hardship  upon  a  convicted  de- 
fendant, whom  the  Judge  in  the  exercise  of 
his  sound  discretion  would  be  authorized  to 
admit  to  bail,  to  be  incarcerated  pending  the 
disposition  of  the  motion  for  new  trial. 
Properly  construed,  the  law  of  1916,  supra, 
was  enacted  to  avoid  such  a  condition,  and 
was  not  intended  to  taice  away  the  discre- 
tion of  the  trial  Judge  in  the  matter  of  grant- 
ing bail.  In  reading  the  caption  and  each  of 
the  sections  in  the  body  of  the  act  separately 
and  in  their  entirety,  the  most  prominent 
feature  of  the  legislation  is  to  provide  a  time 
*  at  which  "supersedeas  bonds"  (bonds  for  the 
appearance  of  the  accused  to  answer  the 
judgment  of  the  court)  should  be  assessed 
and  allowed,  designating  the  time  as  upon 
the  filing  and  approval  Qf  the  motion  for 
new  trial.  The  statute  employs  the  word 
"bailable,"  which  was  similarly  employed 
in  the  older  statute.  Penal  Ck»de,  §  1104. 
But  as  that  word  was  construed  in  Vander- 
ford  V.  State,  supra,  so  should  it  be  con- 
strued in  the  act  of  1916  as  referring  to  a 
case  that  was  bailable  in  the  sound  discre- 
tion of  the  trial  Judge.  If  it  were  not  so 
construed  and  applied,  persons  convicted 
would  probably  be  released  on  bail  and  avoid 
the  penalty  of  the  law  in  cases  never  con- 
templated by  ther  Legislature.  Under  this 
construction  of  the  law,  it  was  within  the 
sound  discretion  of  the  trial  Judge  to  refuse 
bail,  and  there  was  no  error  in  remanding 
the  prisoner. 

Judgment  afiSrmed. 

All  the  Justices  concur* 


(149  Oa.  106) 
HEATH  et  al.  t.  RHEA  et  al.     (No.  1062.) 

(Supreme  Court  of  Qeorgia.    May  14,  1919.) 

(Byllahus  hy  the  Court.) 
1.  Wills    •=»634(12)— Constbuction— Intee- 

S8T  UNDER  WiLL— FeE  SIMFLE. 

By  tlie  tliird  item  of  his  will  Benjamin 
Heath  devised  and  bequeathed  unto  his  wife, 
Edith  Heath,  *'for  and  during  her  natural  life," 
certain  real  and  personal  property,  "to  be  used 
and  enjoyed  by  her  during  her  lifetime,  for  her 
support  and  maintenance,  and  for  the  mainte- 


nance of  my  family  with  her,  and  at  the  death 
of  my  said  wife  all  of  said  property,  both  real  . 
and  personal,  which  shall  be  remaining 
♦  ♦  ♦  to  be  equally  divided  between  my 
three  daughters,  to  wit,  Nancy  Adaline  Heath, 
Mary  Elizer  Heath,  and  Sarah  Elizabeth  Smith, 
wife  of  Henry  Smith,  share  and  share  alike,  the 
same  to  be  divided  between  ^e  said  daugliters 
in  such  manner  as  they  may  deem  best;  and 
in  the  event  either  of  said  daughters  should  die 
leaving  a  child  or  children,  then  said  child  or 
children,  or  the  descendants  of  said  deceased 
daughter,  to  inherit  the  share  of  the  deceased 
mother;  but  in  the  event  of  the  death  of  either 
of  said  daughters,  leaving  no  child  or  children 
or  descendants,  then  the  share  of  said  deceased 
daughter  to  go  to  and  be  equally  divided  be- 
tween the  living  daughters,  or  their  descend- 
ants, each  set  of  children  standing  in  the  place 
of  the  deceased  mother."  The  testator  died  in 
1895,  survived  by  his  wife,  Edith,  and  the  three 
named  daughters.  The  wife  died  in  1897.  Sub- 
sequently, and  during  the  same  year,  the  daugh- 
ter, Mary  Elizabeth  Heath,  died  without  chil- 
dren or  descendants  of  children.  In  1914  the 
two  remaining  daughters  conveyed  the  land  de- 
vised by  the  tliird  item  of  the  will  to  the  de- 
fendants in  this  action.  Sarah  Elizabeth  Smith, 
n6e  Heath,  died  in  1916,  leaving  the  three  plain- 
tiffs as  her  only  children.  Mary  Adaline  Heath 
died  in  1917  without  children  or  descendants 
of  cliildren.    HM: 

All  three  daughters  having  survived  both  the 
maker  and  the  life  tenant,  each  of  them  was 
entitled  to  her  respective  share  in  the  land  de- 
vised by  the  third  item  of  the  wUl,  in  fee  sim- 
ple; and  the  chfidren  or  one  of  them  (the  oth- 
er two  having  died  without  issue)  did  not,  un- 
der the  will,  acquire  any  interest  whatever  in 
the  land  so  devised. 

2.  Wills   «=»634(12)  —  Constbuctiow  —  Sub- 

VIVOBflHlP. 

The  effect  of  the  language  in  the  third  item 
of  the  will,  quoted  above,  relating  to  survivor- 
ship, was  merely  to  provide  for  other  legatees 
to  take  the  estate  of  the  testator  in  the  event 
of  the  death  of  his  daughters  or  either  of  them 
before  the  time  fixed  by  the  will  for  the  vest- 
ing absolutely  of  the  estate  in  remainder. 

(a)  Whether  the  time  fixed  for  the  vesting  of 
the  estate  in  remainder  under  the  scheme  of 
the  testator's  will  was  the  date  of  his  death,  or 
of  the  life  tenant's  death,  is  not  for  decision  in 
this  case. 


Error  from  Superior  Court,  Bartow  Coun- 
ty; M.  C.  Tarver,  Judge. 

Suit  by  S.  V.  Heath  and  others  against  L. 
E.  Rhea  and  others.  Judgment  for  defend- 
ants, and  the  plaintiffs  bring  error.  Af- 
firmed. 

A.  W.  Fite,  of  Cariersville,  and  R.  R.  Ar- 
nold, of  Atlanta,  for  plaintiffs  in  error. 

J.  T.  NorrlSv  of  Cartersville,  for  defend- 
ants in  error. 

GEORGE^  J.    Judgment  afilrmed. 
All  the  Justices  concur. 


^s»For  other  casM  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  DlKests  and  Indexes 
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THORNTON  t.  SKELTON,  SoL  Gen.,  €t  al. 

(No.  1056.) 

(Supreme  Court  of  Geor^a.     May  14,  1919.) 


(Syllabus  5y  the  Court,) 

Cbihinai,  Law  ^=:>322— Intoxicating  Liq- 
T70B8  ^=s>247,  261 ->  Illegal  Possebsion— 
FoRFEiTUBE— Injunction. 
The  jBheriff,  his  deputy,  and  a  policeman, 
prior  to  the  institution  of  this  action  for  in- 
junction, found  a  barrel  of  whisky  buried  in 
the  ground  in  the  defendant's  stable,  and  two 
other  barrels  buried  in  the  ground  on  or  near 
the  defendant's  premises.  The  statute  (Acts 
Ex.  Sess.  1915,  p.  88,  §  20)  made  it  the  duty 
of  the  officers  who  found  the  prohibited  liquor 
to  seize  the  same  that  it  might  be  forfeited  to 
the  state  and  condemned  to  be  destroyed  as 
the  statute  proirides.  It  must  be  presumed  that 
the  officers  discharged  such  duty;  and,  if  so, 
the  nuisance,  if  such,  under  the  prohibition  law, 
was  effectually  abated ;  and  it  was  error,  under 
the  facts  of  this  case,  to  grant  an  interlocutory 
injunction  against  the  defendant  enjoining  him 
from  thenceforth  receiving  intoxicating  liquors 
and  from  having  sudi  liquors  in  his  possession, 
custody,  and  control  untU  the  further  order  of 
the  court,  there  being  no  evidence  that  he  in- 
tended in  the  future  to  receive  and  have  such 
liquors  in  his  ];)Osse9sion,  custody,  or  control. 

Error  from  Superior  Court,  Elbert  Coun- 
ty ;  W.  L.  Hodges,  Judge. 

Action  by  A.  S.  Skelton,  Solicitor  General, 
and  Raymonde  Stapleton,  as  Solicitor  of  the 
City  CJourt  of  Blberton,  against  B.  E.  Thorn- 
ton. Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed. 

On  May  16,  1918,  A.  S.  Skelton,  solicitor 
general  of  the  Northern  drcult,  and  Ray- 
monde Stapleton,  as  splidtor  of  the  city  court 
of  Elberton  and  as  a  citizen  of  the  county 
of  Elbert,  instituted  an  action  against  Ben. 
B,  Thornton,  a  resident  of  that  county,  the 
allegations  of  the  petition  being,  in  effect,  as 
follows:  On  March  30,  1918,  the  officers  of 
the  county  "located  in  the  ground  and  in 
the  horse  statHe  of  the  said  Thornton  a  bar- 
rd  containing  about  30  gallons  of  whisky. 
♦  ♦  •  Thornton  admitted  to  the  officers 
of  the  county,  viz.  the  sheriff,  deputy  sheriff, 
and  policeman  of  the  city  of  Elberton,  that 
said  whisky  was  in  his  possession,  custody, 
and  control,  and  that  it  was  his  whisky.  On 
the  same  date  said  officers  located  a  small 
quantity  of  whisky  oi:^  the  person  of  said 
Thornton.''  On  April  29,  1918,  said  officers 
again  visited  the  premises  of  the  defendant, 
"and  located  on  land  near  his  house  a  cer- 
tain barrel  buried  in  the  ground  in  the  same 
manner  as  the  aforementioned,  and  being 
about  a  50-gallon  barrel.  That  the  said  offi- 
cers found  another  barrel  near  the  same 
place,  buried  in  the  ground,  and  containing 
about  30  gallons  of  whisky.    That  said  offl- 
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cers  found  tracks  leading  back  to  the  prop- 
erty  of  said  Thornton  from  the  last  barrel 
so  found,  and  found  under  a  house  located  on 
land  owned  by  said  Thornton  a  pick  and 
shovel  which  gave  evidence  of  having  been 
used  in  burying  said  barrels.  That  all  of 
said  acts  of  Ben  E.  Thornton  in  bringing  the 
whisky  to  his  premises  for  storage,  the  stor- 
ing of  the  whisky  for  unlawful  purposes,  the 
keeping  of  said  whisky  in  his  possession,  cus- 
tody, and  control,  are  all  violations  of  the 
temperance  laws  of  said  state,  and  a  public 
nuisance  in  the  community;  ♦  ♦  ♦  that 
there  is  no  adequate  remedy  at  law  to  pro- 
hibit the  continuation  of  these  violations  of 
law  by  the  said  Thornton,  as  he  is  out  on 
bond  returnable  to  the  city  court  of  Elber- 
ton, and  there  is  no  adequate  remedy  of  law 
to  prevent  said  repeated  violations  during 
the  vacation  of  said  city  court  and  vacation 
of  this  court ;  that  plaintiffs  and  the  citizens 
of  said  county  are  without  an  adequate  rem- 
edy at  law  to  prevent  the  repetition  of  the 
offenses  enumerated  above."  The  prayers 
were  that  the  defendant  be  enjoined  from: 


"(1)  The  making,  transporting,  or  receiving 
of  whisky  and  intoxicating  liquors,  as  prohib- 
ited by  law;  (2)  the  having  in  possession,  cus- 
tody, and  control  of  all  spirituous,  malt,  and 
intoxicating  liquors;  (3)  the  selling  and  keep- 
ing for  sale  of  intoxicating  liquors;  (4)  the 
keeping  of  a  place  for  storing  intoxicating  liq- 
uors." 

The  petition  was  verified  by  the  oath  of 
Raymonde  Stapleton.  The  defendant  demur- 
red generally  and  specially.  On  the  prelim- 
inary hearing  the  petition  and  the  demurrers 
were  considered,  as  well  as  the  affidavit  of 
the  policeman  of  the  city  of  Elberton,  which 
set  forth  in  substance  the  allegations  of  fact 
tained  in  the  petition,  and  further  that  he 
and  the  other  officers  named  located  on  the 
premises  of  the  defendant  "certain  tanks 
which  showed  that  they  had  been  used  in 
hauling  intoxicating  liquors."  An  interlocu- 
tory injunction  was  granted,  restraining  the 
defendant,  and  any  one  acting  with  or  for 
him,  from  thenceforth  receiving  intoxicating 
liquors,  and  from  having  In  possession,  cus- 
tody, and  control  such  liquors  until  the  fur- 
ther order  of  the  court  The  defendant  ex- 
cepted to  this  order. 

Jas.  T.  Sisk,  of  Elberton,  for  plaintiff  in 
error. 
Raymonde  Stapleton  and  Geo.  C.  Grogan, 

both  of  Elberton,  for  defendants  in  error. 

» 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  Of  course,  the  purpose  of  the  action 
was  not  to  enjoin  acts  completed  prior  to  its 
commencement,  that  is,  the  having  by  the 
defendant  in  his  possession,  custody  or  con- 
trol the  barrels  of  prohibited  liquor  found 


^s»For  other  cases  see  same  topic  and  KST-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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concealed  on  his  premises  In  March  and 
April,  before  the  action  was  brought  In  May. 
But  the  object  sought  was  to  enjoin  the  rep- 
etition of  the  Illegal  acts  already  committed. 
There  was  no  allegation  in  the  petition,  and 
no  proof  at  the  hearing,  of  an  Intention  or 
threat  of  the  defendant  to  again  violate  the 
prohibition  law,  as  It  was  charged  he  had 
done  prior  to  the  Institution  of  the  suit; 
nor  were  there  any  circumstances  set  forth 
In  the  petition,  nor  shown  by  other  evidence 
submitted,  tending  to  show  that  It  was  the 
purpose  of  the  defendant  to  repeat  the  acts 
which  he  was  charged  with  having  commit- 
ted In  Mardi  and  April. 

**The  appropriate  fmiction  of  the  writ  of  in- 
junction is  to  alFord  preventive  relief  only,  and 
not  to  correct  injuries  which  have  already  been 
committed,  or  to  restore  parties  to  rights  ot 
which  they  have  already  been  deprived.  It  is 
not,  therefore,  an  appropriate  remedy  to  pro- 
cure relief  for  past  injuries,  and  it  is  only  to 
be  used  for  the  prevention  of  a  future  injury 
actually  threatened,  and  to  prevent  the  perpetra- 
tion of  a  legal  wrong  for  which  no  adequate 
remedy  can  be  had  in  damages."  1  High  on 
Injunctions,  |  23. 

"It  is  not  sufficient  ground  for  an  injunction 
that  the  injurious  acts  may  possibly  be  com- 
mitted, or  that  injury  may  possibly  result  from 
the  acts  sought  to  be  prevented.  There  must 
be  at  least  a  reasonable  probability  that  the 
injury  wUl  be  done  if  no  Injunction  is  granted, 
and  not  a  mere  fear  or  apprehension."  22  Cyc. 
758  (b),  759  (2). 

In  Wheeler  v.  Steele,  60  Ga.  34,  It  was  held 
that,  where  there  was  no  charge  In  the  bill, 
and  no  proof  at  the  hearing,  of  an  Intention 
or  threat-  of  the  defendant  to  increase  the 
height  of  the  milldam  in  question,  an  injunc- 
tion should  not  be  granted  restraining  the 
defendant  from  increasing  the  height  of  the 
dam. 

The  sheriff,  his  deputy,  and  a  policeman 
found  a  barrel  of  whisky  buried  In  the 
ground  In  the  defendant's  stable,  and  two 
other  barrels  burled  in  the  ground  on  or 
near  the  defendant's  premises.  The  statute 
(Acts  Ex.  Scss.  1915,  p.  88,  §  20)  hiade  it 
the  duty  of  the  officers  who  found  the  pro- 
hibited liquor  to  seize  the  same  that  it  might 
be  forfeited  to  the  state  and  condemned  to 
be  destroyed  as  the  statute  provides.  It  must 
be  presumed  that  the  officers  discharged  such 
duty;  and,  if  so,  the  nuisance,  if  such  un- 
der the  prohibition  law,  was  effectually  abat- 
ed ;  and  it  was  error,  under  the  facts  of  this 
case,  to  grant  an  interlocutory  injunction 
against  the  defendant  enjoining  him  .from 
thenceforth,  until  the  further  order  of  the 
court,  receiving  Intoxicating  liquors  and  from 
having  such  liquors  in  his  possession,  custody, 
or  control ;  there  being  no  evidence  that  de- 
fendant Intended  tn  the  future  to  receive  or 


to  have  possession,  custody,  or  control  of  such 
liquors. 

Judgment  reversed. 

All  the  Justices  concur* 


(li9  Ga.  11») 

GALLAN  et  al.  v.  EXPOSITION  COTTON 
MILLS.    (No.  1181.) 

(Supreme  Court  of  Georgia.     May  14,*  1919.) 

(SyllahUB  hy  the  Court) 

1.  Injunction  «=»^,  99  — Union  Labor  — 
Contract— Inducing  Bbeach. 

Where  a  manufacturer  whose  business  re- 
quires the  employment  of  a  large  number  of 
laborers  skilled  in  a  particular  trade,  who  are 
employed  under  contracts  terminable  at  will,  de- 
termines to  operate  the  business  on  a  nonunion 
basis,  and  to  that  end  makes  a  rule  that  no  per- 
son who  belongs  to  a  labor  union  shall  be  em- 
ployed in  the  business,  and  that,  if  any  employ^ 
should  at  any  time  join  a  labor  union,  his  em- 
ployment shall  immediately  cease,  and  such  rule 
is  promulgated  among  all  of  the  employ^  and 
assented  to  by  them  impliedly  by  continuing  to 
work  under  the  rule  after  its  promulgation,  or 
expressly,  the  employer  has  a  contractual  status 
with  the  employes  sq  assenting.  Where  the 
employer  has  such  relation  with  his  employes, 
equity  will  protect  it  by  injunction  as  against 
strangers  who,  knowing  of  the  status,  conspire 
to  coerce  the  employer  to  abandon  the  policy  of 
employing  nonunion  labor  and  to  cause  a  breach 
of  the  contractual  relation  between  the  employer 
and  employes,  and  who  in  pursuance  of  such 
conspiracy  make  inflammatory  speeches  to  the 
employes  at  and  near  the  business  place  (^  the 
employer  denunciatory  of  the  business  and  its 
owners,  endeavoring  by  such  means  to  induce 
the  employes  to  violate  their  contracts  of  em- 
ployment by  joining  a  labor  union  in  such  large 
numbers  as  would  force  the  employer  to  assent 
to  the  unionizing  of  the  laborers,  or  as  would 
render  it  impossible  to  continue  the  operation 
of  the  business.  Hitchman  Coal  Co.  v.  Mitchell, 
245  U.  S.  229,  38  Sup.  Ct.  65,  62  L.  Ed.  260, 
L.  B.  A.  1918C,  497.  Ann.  Cas.  1918B,  461. 

2.  Inteblocutobt  Injunction. 

Under  the  pleadings  and  evidence  the  judge 
did  not  err  in  granting  an  interlocutory  injunc- 
tion. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  S.  Pendleton,  Judge. 

Action  for  injunction  by  the  Exposition 
Cotton  MiUs  against  J.  A.  Callan  and  others. 
Interlocutory  injunction  granted,  and  de- 
fendants bring  error.    Affirmed. 

Paul  Donehoo  and  J.  L.  Mayson,  both  of 
Atlanta,  for  plaintiffs  in  error. 

Winfield  Payne  Jones,  of  Atlanta,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  GILBERT,  J., 
disqualified. 


^=»For  other  cases  see  same  topic  and  KBY-NUMBSR  in  all  Key-Numbered  Digests  and  Index«a 
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BROADWBI/L  ▼.  MAXWELL  ct  aL 

(No.   1100.) 


(Supreme  Court  of  Georgia.     May  14,  1919.) 
(SyUahuB  hy  the  Court) 

GONDITZONAL  INJUNCTION. 

Under  the  pleadings  and  the  evidence  the 
court  did  not  err,  as  against  the  plaintiff  in 
error,  in  imposing  the  condition  on  the  grant 
of  the  injunction. 

Brror  from  Superior  Cowet^  Ck>bb  Oounty; 
N.  A.  Morris,  Judge. 

Action  between  B.  G.  Broadwell  and  W. 
EL    Maxwell    and    others.      Judgment    for; 
tbe  latter,  and  the  former  brings  error.    Af-{ 
firmed.  j 

G^.  F.  Gober,  of  Atlanta,  and  H.  B.  Moss,  \ 
of  Marietta,  for  plaintiff  in  error.  | 

D.  W,  Blair  and  J.  Z.  Foster,  both  of  Mari- 
etta, for  defendants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Ju£k 
ticea  concur. 

'  ., 

(149  Ga.  IBl) 

EASTBBUNG  y.  COWART,  SoUcltor. 

(No.  1137.) 

(Supreme  Court  of  Georgia.     Biay  16,  1919.) 

fSyUahUB  hy  the  Court,) 

1.  Nkw  Trial  ^=»18— Grounds— Exceptions 
TO  Demubseb. 

If  the  attack  made  upon  the  constitution- 
ality of  section  20  of  the  act  approved  March  ! 
28,  1917  (Acts  Ex.  Bess.  1917,  p.  16),  should 
be  construed  as  a  demurrer  to  the  proceedings 
based  upon  that  statute,  there  is  no  direct  ex- 
ception to  the  overruling  of  such  demurrer.  Nor 
can  the  exception  to  the  overruling  of  such  de- 
murrer be  made  a  ground  of  a  motion  for  new 
trial. 

2.  Trial  «=»171— Refusal  to  Direct  Ver- 
dict—Reversal, 

The  ground  complaining  that  the  court  erred 
in  refusing,  on  motion,  to  direct  a  verdict,  the 
motion  being  based  upon  attacks  upon  the  con- 
stitutionality of  the  act  referred  to  above,  is 
without  merit,  because,  as  has  been  ruled  more 
than  once,  this  court  will  not  reverse  the  judg- 
ment of  a  trial  court  for  refusing  to  direct  a 
verdict.  Bowen  v.  Smith-Hall  Grocery  Co.,  146 
Ga.  157,  91  S.  E.  82  (4). 

3.  Motion  for  New  Trial. 

The  remaining  grounds  of  the  motion  for 
new  trial  show  no  cause  for  reversal 

Error  from  City  Court  of  Reidsvllle ;  B.  C. 
Collins,  Judge. 

Proceedings  between  J.  F.  Easterling  and 
C.  li.  CJowart,  Solicitor.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 
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A.  S.  Way  and  H.  H.  Elders,  both  of  Reids- 
vllle, for  plaintiff  in  errpr. 

C.  L.  Cowart,  Sol.,  of  Glennville,  for  de- 
fendant in  error. 


PER  CURIAM.  Judgment  affirmed.  AH 
the  Justices  concur,  except  GEORGE,  J., 
absent 


(149  Oa.  147) 
HUGHES  v.  HOLLIDAY  et  aL     (No.  1229.) 

(Supreme  Ck>nrt  of  Georgia.     May  15,  1919.) 

(SyQabuM  hy  the  Court.) 

1.  Vendor  and  Pitrghaser  ^=o18(3)~Option 
CoNTRAOT— Election. 

Where  by  the  terms  of  an  option  contract 
the  optionor  obligates  himself  to  sell  described 
lands  upon  the  pajrment  of  the  purchase  price 
on  a  day  fixed,  the  optionee,  in  order  to  raise 
a  bindUig  promise  on  the  part  of  the  optionor 
to  sell,  must  make  his  election  and  offer  to  per- 
form within  the  time  stipulated  in  the  option 
contract.  An  election  after  the  time  limited  has 
expired,  coupled  with  an  offer  to  perform,  wiU 
not  entitle  the  optionee  to  have  the  contract 
specifically  performed. 

(Additional  ByUahut  hy  Editorial  Staff.) 

2.  Vendor  and  Purohabeb  ^=s»3(4)  —  Con- 
struction of  Contract— "Option." 

A  contract  whereby  one  for  a  recited  consid- 
eration paid  by  another  agreed  to  sell  and  con- 
vey by  good  deed  certain  described  land  at  cer- 
tain price  payable  in  four  payments,  stated  to 
be  made  for  purpose  of  resale  and  made  trans- 
ferable, was  an  ''option,*'  merely  an  offer  to 
sell,  as  distinguished  from  a  contract  of  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Option.] 

3.  Contracts  ^s>211  —  Performance  —  Tncx 
AS  Essence— Equity  Rule. 

At  common  law  time  of  performance  is  gen- 
erally of  the  essence  of  the  contract;  in  equity 
time  is  not  of  the  essence  unless  it  is  expressly 
or  by  clear  implication  made  so,  which  latter 
provision  is  expressed  in  Cttv.  Code  1910,  { 
4268,  par.  8. 

4.  Vendor  and  Purchaser  ^c»3(4)  —  Con- 
tract OF  Sal&— Contract  to  Seli/— For- 
feiture. 

There  is  an  important  distinction  between 
a  contract  of  sale  and  a  contract  to  sell,  as  the 
rule  against  forfeitures  is  applicable  to  the  for- 
mer and  generally  inapplicable  to  the  latter. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   J.  L.  Kent,  Judge. 

Proceeding  under  the  statute  by  G.  R. 
Hughes  to  evict  certain  persons  as  tenants 
holding  over,  with  intervention  by  D.  F. 
Holliday.  Decree  of  specific  performance  in 
favor  of  intervener,  motion  for  new  trial 
overruled,  and  plaintiff  brings  error.  Re- 
versed. 


«S9For  other  cases  see  same  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  Digests  and  IndoxM 
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G.  R.  Hughes  oommenced  proceedings  un- 
der the  Civil  Code,  i  5385,  to  evict  certain 
persons  as  tenants  holding  over.  D.  F.  Holll- 
day,  as  transferee  of  a  certain  contract  made 
by  Hughes  to  one  Smith,  intervened  and 
prayed  that  Hughes  be  required  to  specific- 
ally perform  the  contract  The  contract  was 
under  seal,  executed  by  Hughes  only,  and,  as 
copied  from  the  record,  is  as  follows: 


m 


'Georgia,  Laurens  County.  This  agreement 
and  indenture  made  and  entered  into  this  6th 
day  of  January,  1917,  between  G.  R.  Hughes, 
of  the  said  state  and  county,  on  the  one  part, 
and  G.  R.  Smith,  of  the  county  of  Laurens, 
state  of  Georgia,  of  the  other  part,  witnesseth: 
That  for  and  in  consideration  of  the  sum  of 
one  ((1.00)  dollar  cash  in  hand  paid,  receipt  of 
which  is  hereby  acknowledged,  and  in  consider- 
ation of  the  premises,  the  undersigned  G.  R. 
Hughes  does  hereby  obhgate  and  bind  himself 
and  heirs,  legal  representatives,  and  assigns, 
to  sell  and  convey  by  good  and  sufficient  deed 
to  the  said  118  acres  all  that  tract  of  land  lying 

and  being  in  the  Pinetuckey  district  of  

county,   state  of   Georgia,   lot  number   , 

being  the  place  where  I  now  Uve  and  known  as 
the  Anthony  Hill  place,  containing  118  acres, 
more  or  less,  at  and  for  the  price  of  nineteen 
hundred  and  twenty-five  dollars  ($1,926.00),  to 
be  paid  at  the  option  and  to  be  divided  into 
four  payments  of  $400  and  one  of  $325,  said 
payable  October  1,  1917,  first  payment,  re- 
mainder to  be  paid  on  the  15th  of  November, 
1918,  1919,  1920,  and  the  last  payment  of 
(325.00  to  be  paid  November  15,  1921,  months 
from  this  date,  all  bearing  interest  from  date  at 
8  per  cent  This  option  is  made  for  the  pur- 
pose of  resale,  and  it  is  understood  and  agreed 
that  in  the  event  of  such  resale  the  undersigned 
•-'it  is  hereby  agreed  that  the  rent  payment  for 
the  year  1917  of  $200  to  be  counted  as  a  part 
of  the  first  payment  of  $400.00  due  October  1, 

1917>-does  hereby  obligate  and  bind and 

,    heirs,    legal    representatives,    and    as: 

^gnees,  to  establish  the  boundary  Hues  to  the 
satisfaction  of  the  repurchaser.  It  is  under- 
stood and  agreed  that  this  option  is  transfer- 
able, and  all  of  its  conditions  follow  to  the 
transferee." 

On  the  trial  of  the  cause'Hughes  admitted 
the  execution  of  the  contract  but  insisted 
that  the  contract  was  merely  an  option  to 
purchase.  He  purchased  the  land  in  1917. 
At  the  time  of  his  purchase  Smith  was  in 
possession  of  the  land  as  a  tenant.  The  note 
executed  by  Smith  for  the  rent  of  the  land 
for  the  year  1917  was  by  its  terms  due  and 
payable  on  October  1, 1917,  and  this  note  was 
transferred  to  Hughes,  the  purchaser.  Smith 
failed  to  pay  the  note  when  due,  but  did  pay 
the  same  in  full  on  October  6,  1917.  On  No- 
vember 14,  1917,  Smith  tendered  to  Hughes 
$200  additional,  and  claimed  the  right  to 
exercise  his  option  to  purchase  the  land. 
Hughes  declined  to  accept  the  tender,  upon 
the  ground  that  it  came  too  late.  Thereaft- 
er^ and  on  November  26,  1917,  Smith  trans- 
ferred the  contract  to  the  intervener,  HoUl- 
day,  who,  on  January  9,  1918,  tendered  the 


full  amount  stipulated  in  the  contract;  and 
this  tender  was  likewise  declined,  and  upon 
the  same  ground.  The  tenants  in  possession 
were  holding  under  Smith,  whose  term  had 
expired.  Hughes  had  demanded  possession 
of  them,  and  they  had  refused  to  yield  pos- 
session. The  contract  and  a  cashier's  check 
dated  October  6, 1917,  payable  to.  the  order  of 
Hughes  for  $192.50,  the  same  being  in  full 
settlement  for  rent  and  supplies  due  by  Smith 
for  the  year  1917,  were  admitted  in  evidence. 
It  was  agreed  that  Holliday  tendered  the 
balance  of  principal  and  interest  as  set  forth 
in  the  contract  on  January  9,  1918.  After 
the  introduction  of  the  foregoing  evidence, 
the  court  directed  a  verdict  as  follows: 

"We,  the  jury,  find  for  the  intervener,  D.  F. 
Holliday,  and  for  a  decree  of  specific  perform- 
ance for  the  land  described  in  his  petition  of 
intervention.    This  April.  26,  1918.' 


>f 


Hughes  filed  a  motion  for  new  trial,  which 
was  overruled,  and  he  excepted. 

M.  H.  Blackshear,  of  Dublin,  for  plaintiff 
in  error. 

R.  Earl  Camp,  of  Dublin,  for  defendants  in 
error. 

GEORGE},  J.  (after  stating  the  facts  as 
above).  [2-4]  The  contract  set  out  In  the  pre- 
ceding statement  is  an  option;  it  is  merely 
an  offer  to  sell,  as  distinguished  from  a  con- 
tract of  sale.  Simpson  v.  Sanders,  130  Ga. 
265,  269,  60  S.  E.  541;  Mallet  v.  Watkins, 
132  Ga.  700,  64  S.  E.  999,  131  Am.  St  Rep. 
226.  Cf.  Allison  v.  Dunwody,  100  Ga.  51,  28 
S.  El  651.  At  common  law  time  of  perform- 
ance is  generally  of  the  essence  of  a  contract; 
in  equity  time  is  not  of  Jhe  essence  unless  it 
is  expressly  or  by  dear  implication  made  so. 
2  Story's  Equity  Jurisprudence  (14th  Ed.)  § 
1064.  In  this  state  the  equity  rule  has  been 
adopted  as  a  part  of  our  statutory  law.  Par- 
agraph 8  of  section  4268  of  the  Civil  Code  of 
1910  declares: 

'Time  is  not  generally  of  the  essence  of  a 
contract;  but,  by  express  stipulation  or  rea- 
sonable construction,  it  may  become  so." 

In  the  case  of  Lamed  v.  Wcntworth,  114 
Ga.  208,  39  S.  E.  855,  an  option  contract  was 
under  consideration.  At  page  222  of  the 
opinion  in  that  case  (114  Ga.),  89  S.  E.  at 
page  859,  It  was  said: 

"It  is  peculiarly  a  contract  of  which  time  is 
the  essence." 

Because  of  the  one-sided  nature  of  an 
option  contract,  time  of  the  election  by  the 
optionee  is  of  the  essence  of  the  contract  in 
equity  as  well  as  in  law,  whether  the  con- 
tract expressly  so  stipulates  or  not  James 
on  Option  (Contracts,  §  862.  The  failure  of 
the  optionee  to  elect  and  to  give  notice  of 
bis  election  within  the  time  limited  in  his 
contract,  if  there  be  stipulation  as  to  time, 
and  within  a  reasonable  time  implied  by  \b.\v 
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in  the  absence  of  stipulation,  ends  his  option  r  error  was  assigned,  does  not  require  the  grant 


rights.  Prior  v.  Hilton  &  Dodge  Lumber  Co., 
141  Ga.  117,  118,  80  S.  B.  559.  The  contract 
considered  in  Ellis  v.  Bryant,  120  Ga.  890, 
893,  48  S.  E.  352,  was  a  contract  of  sale.  The 
distinction  between  a  contract  of  sale  and  a 
contract  to  sell  is  important.  The  rule 
against  forfeitures  is  applicable  in  the  for* 
mer  case.  Generally  it  has  no  application  in 
the  latter  case. 

[1]  The  exercise  of  the  right  of  election 
given  to  the  optionee  under  an  option  con- 
tract Is  a  condition  precedent  to  the  vesting 
of  any  property  right  in  him ;  hence  the  rule 
against  forfeitures  has  no  application.  There 
may  be  cases,  as  where  the  option  is  connect- 
ed with  a  lease  and  is  supported  by  adequate 
con^deration  paid  for  the  lease,  In  whi^ 
equity  will  consider  the  option  as  in  the  na- 
ture of  a  property  right  already  acquired, 
and  will,  to  avoid  a  forfeiture,  refuse  to  con- 
sider time  as  of  the  essence  of  the  contract, 
as,  for  example,  Schroeder  v.  Germeinder,  10 
Nev.  355;  McCormick  v.  Stephany,  61  N.  J. 
Eq.  208,  48  Atl.  25.  The  present  is  not  such 
a  case.  We  have  treated  the  contract  as 
more  than  a  mere  offer  to  sell,  which  may 
be  withdrawn  at  any  time  before  acceptance, 
but  as  an  option  to  sell,  based  upon  a  valu- 
able consideration.  It  is  unnecessary  to  de- 
cide whether  it  is  competent  to  show  that 
the  recited  consideration  was  not  in  fact 
paid,  because,  conceding  that  the  optionor 
cannot  legally  withdraw  from  it  within  the 
time  limited  by  its  terms,  the  optionee  can- 
not have  it  specifically  performed  nor  can  he 
claim  any  right  under  it  unless  he  does  the 
prescribed  thing  within  the  time  limited,  in 
the  absence  of  any  evidence  of  waiver,  es- 
toppel, fraud,  or  other  equitable  groimd  suffi- 
cient to  excuse  his  delay.  Larned  v.  Went- 
worth,  supra.  Under  the  evidence  the  court 
erred  in  directing  a  verdict  for  the  plaintiff. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Oa,  182) 

FDLFORD  et  aL  v.  STATE.    (No.  1150.) 
(Supreme  Court  of  Georgia.     May  16,  1919.) 

(ByllahuM  by  <^  Court.) 

1.  CBiiaiTAi.  Law  ^=»825(1)— Instbuotiors. 

"WhUe  it  is  the  duty  of  the  court,  whether 
requested  or  not,  to  charge  the  jury  the  ap- 
propriate law  on  the  substantial  issues  of  a 
case,  yet  a  defendant  who  submits  a  written  re- 
quest for  a  charge  on  a  material  issue,  which 
charge  as  requested  is  given  to  the  jury,  can- 
not complain  that  the  proposition  therein  em- 
braced should  have  been  elaborated  by  the 
court"  Walker  v.  State,  124  Ga.  97,  52  S.  E. 
319  (4).  Applying  this  principle,  the  charge  of 
the  court  on  the  subject  of  alibi,  upon  which 


of  a  new  trial. 

2.  Sufficiency  of  Bvidencb. 

The  evidence  authorized  the  jury  to  find  that 
the  sole  eyewitness  to  the  murder  was  not  an 
accomplice,  and  was  sufficient  to  support  the 
verdict  finding  the  defendants  guilty. 

3.  Obiminal  Law  9ss9938(1)^Appeal— New- 
lt  discovebed  bvidence. 

The  alleged  newly  discovered  evidence  was 
cumulative  and  impeaching  in  character,  and 
it  does  not  appear  that  a  different  result  would 
or  ought  to  be  reached  on  anoth^  triaL 

4.  MonoN  FOB  New  Tbial. 

None  of  the  grounds  of  the  motion  for  new 
trial  show  cause  for  reversaL 

Error  from  Superior  Ck>urt,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Jim  E^lford  and -others  were  convicted  of 
murder,  and  bring  error.     Affirmed. 

R.  Earl  Camp,  of  Dublin,  Hamilton  Burch, 
of  Alamo,  and  S.  D.  Dell,  of  Hazlehurst,  for 
plaintiffs  in  error. 

E.  L.  Stephens,  Sol.  Gen.,  of  Wrightsville, 
ClUtord  Walker,  Atty.  Gen.^  and  M.  C' Ben- 
net,  of  Atlanta,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(149' Ga.  88) 
BOWE  V,  TUCK  et  aL    (No.  1224.)    . 

(Supreme  Court  of  Georgia.     April  18,  1919.) 

(Syllahus  by  the  Court.) 

1.  Municipal  Cobpobations  ^=»144  — Elec- 
tive OFrjCB—RE- Election— Oath  of  Of- 
fice. 

Where  one  is  elected  to  a  municipal  office 
by  the  mayor  and  council  for  a  term  ending  on 
a  specified  date,  and  is  thereafter  re-elected  for 
another  term,  and  continues,  after  the  date  of 
expiration  of  the  first  term,  to  perform  the  duties 
of  the  office,  his  omission  to  take  the  oath  of 
office  for  the  new  term  Ib  a  mere  irregularity, 
unless  there  is  a  refusal  of  such  character  as 
will  constitute  a  declination  of  the  new  term. 

2.  Municipal  Cobpobations  ^s>144  — Peb* 
fobmange  of  Official  Duties—New  Tbbh. 

After  the  beginning  of  such  new  term,  un- 
der the  facts  of  this  case,  the  performance  of 
the  duties  of  the  office  as  above  stated  will  be 
construed  as  falling  within  the  new  term. 

8.  Municipal  Cobpobations  ^=»142— Offices 
—EIligibilitt— Statute. 

Where  the  statute  creating  such  office  pro- 
vides, **Nor  shall  any  person  acting  as  recorder 
of  said  court  be  eligible  to  any  other  office  in 
the  city  of  Athens  during  the  term  of  his  office 
as  recorder,"  such  officer  is  ineligible  to  any  oth- 
er  office    in    such    dty    during    the   term    for 
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which  he  has  been  chosen;  and  his  resignation 
cannot  affect  such  ineligibility.  The  court  did 
not  err  in  rendering  a  judgment  accordingly. 

Error  from  Superior  Court,  Clarke  Coun- 
ty; A.  J.  Cobb,  Judge. 

Quo  warranto  by  H.  T.  Tuck  and  others 
requiring  H.  J.  Rowe,  as  member  of  the  Civ- 
il Service  Commission  of  the  City  of  Athens, 
to  show  cause  why  he  should  not  be  ousted 
and  his  office  declared  vacant  Judgment 
of  ouster  rendered,  and  respondent  brings 
error.    Affirmed. 

Blanton  Fortson,  Thos.  J.  Shackelford,  and 
F.  C.  Shackelford,  all  of  Athens,  for  plain- 
tiff In  error. 

Wolver  M.  Smith,  of  Athens,  for. defend- 
ants in  error. 

GILBERT,  J.  Tack  et  al.,  citizens  and  tax- 
payers of  the  city  of  Athens,  instituted  quo 
warranto  proceedings,  alleging  that  H.  J. 
Rowe,  who  was  elected  by  the  mayor  and 
council  of  said  city  on  August  7,  1918,  a 
member  of  the  civil  service  commission  of 
said  city  for  a  term  of  six  years,  was  dis- 
qualified to  hold  that  office,  because  at  the 
time  of  his  election  thereto  he  was  the  duly 
elected  recorder  of  the  city  for  a  term  ex- 
piring July  1,  1919,  and  that  the  act  creating 
the  office  of  recorder  provided  that  the  per- 
son holding  that  office  should  be  ineligible  to 
hold  any  other  munidpal  office.  The  prayer 
is  that  iRowe  be  required  to  show  cause  why 
he  should  not  be  ousted  from  the  office  of 
civil  service  commissioner,  and  that  the  same 
be  declared  vacant.  The  respondent  shows 
by  his  answer  that  he  was  first  elected  re- 
corder on  December  5,  1917;  that  while  he 
was  again  elected  to  this  office  on  July  10, 
1918,  he  continued  to  act  under  his  firsrt  elec- 
tion, and  had  failed  to  qualify  and  take  .the 
oath. as  required  by  law,  or  to  accept  the 
office  under  the  election  of  July  19,  1918; 
that  prior  to  August  7, 1918,  he  had  tendered 
to  the  mayor  and  council  his  written  resigna- 
tion of  the  office  of  recorder,  which  had  been 
accepted;  and  that  his  term  of  office  as  re* 
corder  had  expired.  A  judgment  of  ouster 
was  rendered. 

[i-3]  The  distinguished  trial  Judge  filed 
with  his  judgment  an  opinion  correctly  stat- 
ing the  principles  which  this  court  believes  to 
be  controlling  as  to  the  issues.  The  follow- 
ing portioYi  of  the  opinion  of  Judge  Cobb  is 
adopted  as  our  own: 

''The  controlling  issue  in  this  case  is:  Was 
the  respondent  eligible  to  election  as  civil  serv- 
ice commissioner  during  the  period  from  July 
10,  1918,  to  July  10,  1919,  the  undisputed  fact 
being  that  he  was  elected  such  civil  service 
commissioner  on  August  7,  1918,  during  the 
period  named,  but  after  he  had  resigned  the  of- 
fice of  recorder? 

"It  has  been  the  established  policy  of  the 
(aw  since  the  foundation   of  this  government 


r  that  legislators  in  office  should  not  be  elected  to 
offices  created,  or  offices  of  which  the  emolu- 
ments have  been  increased  during  the  time  that 
such  legislators  were  in  office.  This  policy  finds 
expression  in  the  Constitution  of  the  United 
States,  in  this  language:  'No  senator  or  repre- 
sentative shall,  during  the  time  for  which  he 
was  elected,  be  appointed  to  any  dvil  office 
under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased,  during  such 
time.'  Hopkins'  Code,  |  6640.  The  policy  of 
the  law  as  expressed  in  our  own  state  Constitu- 
tion is  broader  in  prescribing  ineligibility  to 
office  than  that  in  the  federal  Constitution. 
The  language  of  our  own  Constitution  is:  'Nor 
shall  any  senator  or  representative,  after  his 
qualification  as  such,  be  elected  by  the  General 
Assembly,  or  appointed  by  the  Governor,  either 
with  or  without  the  advice  and  consent  of  the 
senate,  to  any  office  or  appointment  having  any 
emolument  annexed  thereto,  during  the  time  for 
which  he  shall  have  been  elected.'  Hopkins' 
Code,  §  6420.  The  evil  that  was  intended  to  be 
remedied  by  the  provisions  in  the  two  Constitu- 
tions above  quoted  was  to  prevent  a  legislator 
in  office  from  using  the  environment,  inflnence, 
and  prestige  of  the  office  which  he  held  to  create 
for  his  benefit  another  office,  or  to  increase  for 
his  benefit  the  emoluments  of  an  existing  office. 
A  similar  policy  is  found  in  our  statute  in  ref* 
erence  to  municipal  officers,  and  the  statute  ex- 
tends the  policy  of  the  law  broader  than  the  con- 
stitutional provisions.  The  statutes  of  this  state 
provide  that  'Councilmen  and  aldermen  of  the 
towns  and  cities  of  this  state  shall  be  incompe- 
tent to  hold,  except  in  towns  of  less  than  two 
thousand  inhabitants,  any  other  municipal  office 
in  the  said  towns  and  cities  during  the  term  of 
office  for  which  they  were  chosen;  provided, 
nothing  herein  shall  render  them  ineligible  to 
be  elected  during  said  term,  to  serve  in  a  term 
immediately  succeeding  said  term;  but  nothing 
in  this  section  shall  apply  to  any  municipal 
office  which  is  filled  by  appointment  of  the  may- 
or.'   Hopkins'  Code,  f  88a 

"The  provision,  in  the  act  of  1913  creating  the 
office  of  recorder  (Acts  1913,  p.  499,  §  5),  that 
the  recorder  should  not  'be  eligible  to  any  other 
office  in  the  dty  of  Athens  during  the  term  of 
his  office  as  recorclcr,'  is  in  line  with  the  es- 
tablished policy  referred  to  in  the  constitutional 
and  statutory  provisions  above  referred  to.  The 
statute  in  reference  to  councilmen  and  alder- 
men, above  referred  to,  was  under  construction 
in  the  case  of  Crovatt  v.  Mason,  101  Ga.  246, 
28  S.  E.  891,  and  it  was  there  held  that  a  char- 
ter of  a  municipal  corporation  providing  that 
'the  mayor  and  aldermen  shall  hold  their  of- 
fices for  two  years,  or  until  their  successors  are 
elected  and  qualified,'  fixes  the  terms  of  such 
officers  at  two  years.  The  term  of  one  of  such 
officers  is  not  reduced  or  changed  by  his  resig- 
nation of  the  office  and  the  election  of  his  suc- 
cessor before  the  expiration  of  two  years  from 
the  beginning  of  such  term.  It  seems  that 
this  decision  is  controlling  in  principle  in  the 
present  case.  The  term  of  office  of  the  recorder 
is  one  year;  therefore  the  term  of  office  of  the 
respondent  as  recorder  was  from  July  10,  1918, 
to  July  10,  1919,  and  his  term  could  not  be  re- 
duced by  his  voluntary  resignation,  effective 
either  August  7,  1918,  or  September  1,  1918. 
It  is  contended,  however,  that  the  act  creating 
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the  office  of  dvil  service  commissioner  was 
not  in  existence  at  the  time  of  the  passage  of 
the  act  creating  the  office  of  recorder,  and  there- 
fore that  the  office  of  civil  service  commissioner 
was  not  in  the  legislative  mind  as  an  office 
which  the  recorder  was  ineligible  to  hold  dur- 
ing the  term  of  his  office.  The  language  of  the 
act  creating  the  office  of  recorder  is  that  the 
recorder  shall  not  be  ^eligible  to  any  other 
office  in  the  city  of  Athens  during  the  term  of 
his  office  as  recorder.'  This  language  is  broad 
enough  to  include,  not  only  offices  which  were 
then  in  existence,  but  municipal  offices  that 
might  be  thereafter  created.  The  purpose  of 
the  iaeligibility  provision  in  the  recorder's  act 
was,  not  to  prevent  a  person  from  holding  two 
offices  at  the  same  time,  but  its  purpose  was  to 
prevent  one  in  office  with  a  fixed  term  from 
holding  another  municipal  office  during  that 
term.  It  is  also  contended  that  the  language  of 
the  ineligibility  clause  of  the  act  creating  the 
office  of  recorder  uses  the  expression  'his  office 
as  recorderZ—the  contention  being  that  the  use 
of  the  personal  pronoun  'his'  makes  the  office 
subject  to  the  control  of  the  *  incumbent,  and 
that  when  he  relinquishes  his  office  by  resig- 
nation his  term  ends.  It  may  be  that  resig- 
nation ends  the  tenure,  but  it  does  not  end  the 
term.  The  term  is  fixed  by  statute.  The  ten- 
ure of  the  office,  using  this  expression  as  indi- 
cating the  actual  holding  of  the  office,  may  be 
terminated  at  the  will  of. the  incumbent.  But 
I  think  that  this  construction  places  too  much 
emphasis  on  the  use  of  the  personal,  pronoun 
preceding  the  word  office.  It  may  be  that 
the  use  of  the  personal  pronoun,  which  is  com- 
mon in  legislation  in  such  matters,  is  unhappy. 
Much  legislation  is  crude  in  expression,  but  the 
courts  must  determine  the  legislative  mind  from 
the  context  and  contemporaneous  and  antece- 
dent history.  The  use  of  the  personal  pronoun 
in  legislation,  as  it  appears  in  tiie  act  under  con- 
sideration and  in  similar  acts,  must  be  treated 
as  impersonal,  if  there  can  be  such  a  thing  as 
the  impersonal  use  of  a  personal  pronoun.  Of 
course,  the  particular  individual  who  might  hold 
the  legislative  office  is  never  in  the  legislative 
mind.  If  the  ineligibility  clause  is  construed  to 
mean  that  the  recorder  may  at  any  time  resign 
his  office  as  recorder  and  accept  another  office, 
then  the  General  Assembly  has  done  a  vain 
thing;  for  no  legiriation  was  necessary  on  this 
subject.  Any  officer  may  resign  his  office  at 
any  time,  unless  restrained  by  constitutional 
or  statutory  provisions ;  and  for  the  Legislature 
simply  to  declare  that  the  recorder  could  at  any 
time  resign  his  office  was  a  work  of  supereroga- 
tion, for  this  right  existed  independent  of  the 
act  in  question.  It  is  to  be  presumed  that  the 
Legislature  intended  something  when  they  placed 
this  provision  in  the  aet,  and  tiiat  something  can 
reasonably  be  construed  to  be  only  that  the  re- 
corder of  the  city  of  Athens  shall  not  be  elected 
to  any  other  municipal  office  during  the  time 
fixed  as  the  term  of  office  of  the  recorder.  This 
crudity  in  legislative  expression  should  not  lead 
the  courts  into  an  error  of  interpretation  which 
wiU  entirely  defeat  the  legislative  will. 

*'It  is  further  contended,  as  the  respondent 
did  not  take  the  oath  of  office  upon  bis  election 
to  the  full  term,  that  he  was  on  the  date  of 
his  resignation  simply  holding  over  until  his 
successor  was  elected  and  qualified.     The  oath 


of  office  of  recorder  had  been  duly  administered 
to  the  respondent  when  he  was  elected  to  the 
unexpired  term,  and  the  failure  to  administer 
the  oath  upon  his  election  to  the  full  term  was 
a  mere  irregularity  and  did  not  interfere  with 
his  serving  under  his  new  term,  especially  when 
it  appears  that  he  continuously  discharged  the 
duties  of  recllrder  and  received  the  compensation 
fixed  by  la^  for  the  services  required  of  him  as 
a  public  officer.  It  does  not  now  lie  in  his 
mouth  to  say  he  has  never  accepted. the  office 
for  the  reason  that  through  oversight  or  in- 
advertence the  mayor  failed  to  administer  the 
oath  of  office  to  him.  He  was  a  de  jure  officer, 
it  is  true,  holding  over.  Even  if  he  had  not  been 
re-elected,  he  was  certainly  a  de  facto  officer  as 
to  the  full  term,  and  all  of  his  official  acts  were 
valid,  even  though  he  had  taken  no  oath  of  office 
at  the  beginning  of  the  new  term.  It  certainly 
cannot  be  that  the  mere  failure  of  a  public  offi- 
cer to  take  the  oath  of  office  at  the  beginning  of 
a  term  which  he  is  actually  entitled  de  jure 
to  serve,  and  for  which  he  receives  compensa- 
tion, will  have  the  effect  to  destroy  the  provi- 
sions of  an  act  providing  that  during  such  term 
h^  shall  not  be  elected  to  another  office.  If 
such  is  the  law,  the  entire  purpose  of  the 
General  Assembly  may  be  defeated  at  any  time 
by  an  incumbent,  who  is  re-elected,  merely  fail- 
ing to  discharge  a  duty  which  the  law  imposes 
upon  him  to  take  an  oath  upon  the  beginning  of 
his  ttew  term.  This  would  permit  an  officer 
to  entirely  defeat  the  legislative  will  and  take 
advantage  of  his  own  failure  of  ofadal  duty.** 

Judgment  affirmed. 
A^  the  Justices  concur. 


(14S  Oa.  184) 
STEEL  T.  STATE.    (No.  1264.) 

(Supreme  Court  of  Georgia.     May  14, .  1919.) 

(Byliahun  hy  ike  Court,) 

1.  GBmiNAi.  Law  ^=9989— Statbmsnt  of  Ac- 
cused Befobe  Sentence— Ebbob. 

It  is  not  error  for  a  trial  court,  before  im- 
posing sentence  upon  one  convicted  of  a  capital 
offense,  to  omit  to  ask  the  accused  what  he  has 
to  say  as  to  why  sentence  should  not  be  pro- 
nounced upon  him.  Especially  is  this  so  where 
it  does  not  appear  that  the  accused  has  suffer- 
ed injury  thereby. 

2.  Gbihinal  Law  ^=»938(8),  989(1)  —  New 
Tbial  ^  Newlt  Discovebbd  Evidence  — 
Knowledge. 

Evidence  which  was  known,  or  could  have 
been  known  by  the  exercise  of  ordinary  dili- 
gence, to  the  defendant  before  and  at  the  time 
of  the  trial,  is  not  ground  for  new  trial. 

3.  SuinciENCT  OF  Evidence. 

The  verdict  is  supported  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  new  trial. 

Error  from  Superior  Court,  Thomas  Coon* 
ty;    W.  E.  Thomas,  Judge. 


o'  other  caMs  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Tom  Steel  was  convicted  of  murder,  his 
motion  for  new  trial  overruled,  and  he  ex- 
cepts and  brings  error.    Affirmed. 

B.  B.  Earle  and  Leb.  Dekle,  both  of  Thom- 
as vllle,  for  plaintiff  In  error. 

C.  B.  Hay,  Sol.  Gen.,  of  ThojnasvlUe.  Clif- 
ford Walker,  Atty.  Qen.,  and  M.  G.  Bennet,  of 
Atlanta,  for  the  State. 

HILL,  J.  Tom  Steel  was  Indicted  for  the 
murder  of  James  Anderson,  and  the  jury 
trying  him  returned  a  verdict  of  guilty,  with- 
out recommendation,  and  he  was  sentenced 
to  be  hanged.  The  defendant  made  a  motion 
for  new  trial  upon  various  grounds,  which 
was  overruled,  and  he  excepted. 

[1]  1.  One  ground  of  the  motion  for  new 
trial  complains  that  the  court,  before  pro- 
nouncing sentence  upon  the  defendant,  did 
not  ask  him,  or  his  counsel,  whether  he  had 
anything  to  say  as  to  why  the  sentence  of 
the  court  should  not  be  pronounced;  this 
being  a  capital  offense.  The  cases  of  Grady 
y.  State,  11  Ga.  253,  Sarah  v.  State,  28  Ga. 
676,  and  RawUns  v.  Mitchell,  127  Ga.  24,  56 
S.  E.  968,  are  dted  as  authority  to  the  effect 
that  In  capital  cases.  If  judgment  be  rendered 
without  asking  what  the  defendant  had  to 
say  why  sentence  should  not  be  pronounced, 
the  judgment  was  erroneous.  In  the  Grady 
Case  the  defendant  was  not  convicted  of  a 
capital  offense,  but  of  a  misdemeanor  on  an 
Indictment  for  "an  attempt  to  procure  a  slave 
to  commit  a  crime."  It  was  held  In  that 
case  that  the  failure  to  ask  the  question  be- 
fore sentence  was  not  a  sufficient  cause  for 
reversing  the  judgment  It  Is  true  that  In 
delivering  the  opinion  of  the  court  in  that 
case  Judge  Lumpkin  gave  utterance  to  the 
following  obiter  remarks: 

"We  believe  the  law  to  be,  and  such  is  the 
practice,  in  case  the  defendant  be  fo.und  guilty 
upon  a  capital  charge,  for  the  prisoner  to  be 
present,  not  only  at  the  rendition  of  the  ver- 
dict, but  that  immediately,  or  at  a  convenient 
time  soon  after,  he  should  be  asked  by  the 
court  if  he  has  anything  to  offer  why  judgment 
should  not  be  pronounced  against  him.  And  in 
some  early  cases  it  was  held  that  if  judgment 
be  given  on  an  indictment  without  a  demand  of 
what  the  party  had  to  say,  it  is  erroneous.  8 
Mod.  266;  8  Mod.  26;  12  Mod.  51,  95,  312;  1 
Ld.  Ray.  408;  1  Sbann.  181;  1  Sid.  85;  Co. 
Ent.  358;  2  Hale,  417;  3  Com.  Dig.  613,  2 
Hawk.  P.  C.  438.  And  that  even  in  clergiable 
offenses,  the  ceremony  was  considered  indispen- 
sably necessary,  that  the  defendant  should  be 
asked  by  the  court  or  the  derk  if  he  had  any- 
thing to  say  why  judgment  of  death  should  not 
be  pronounced  on  him.  3  Salk.  358;  Comb, 
144.  According  to  the  modern  practice,  how- 
ever,  this  omission  in  minor  felonies  will  not 
be  material,  provided  the  defendant  has  not  been 
deprived  of  an  opportunity  of  moving  in  arrest 
of  judgment  or  any  other  legal  right  to  which 
he  is  entitled.  Here,  it  is  conceded  on  the  rec- 
ord that  both  the  prisoner  and  his  counsel  were 
present  in  court  when  the  judgment  was  pro- 
nounced.'* 


The  case  of  Sarah  y.  State,  28  Ga.  576,  was 
where  a  slave  was  indicted  for  administering 
poison,  which  off^ise  was  punishable  by 
death,  unless  the  trial  judge  saw  fit  to  Inflict 
a  milder  punishment  Rawlins  v.  Mitchell, 
127  Ga.  24,  29,  55  S.  B.  958.  In  the  Sarah 
Case  it  was  held  that  the  omission  of  the 
court  to  ask  the  accused  If  she  had  anything 
to  say  as  to  why  sentence  should  not  be  pro- 
nounced was  not  such  an  Irregularity  as  to 
entitle  the  accused  to  a  new  trial.  Judge 
Lumpkin,  who  delivered  the  opinion  In  this 
case,  as  well  as  In  the  Grady  Case,  said: 

"The  ancient  practice  was  for  the  court  to 
call  on  the  prisoner  if  he  or  she  had  anything 
to  say  why  sentence  should  not  be  passed.  It 
originated  at  a  time  when  prisoners  were  not 
allowed  the  benefit  of  counsel,  and  when  the 
court  was  counsel-  for  the  prisoner,  so  far  as 
to  see  that  he  was  deprived  of  no  legal  right. 
Besides,  the  benefit  of  clergy  was  also  allowed ; 
and  at  this  stage  it  was  claimed.  This  is  ex- 
pressly abolished  by  our  Penal  Code.  Our  Penal 
Code  prescribes  with  some  minuteness  the  for- 
mula to  be  observed  in  the  trial  of  criminal 
cases.  No  allusion  is  made  to  this  ancient  cere- 
mony. Prisoners  represented  by  counsel,  as 
they  now  are,  lose  no  right  by  the  omission. 
One  of  the  reasons  assigned  in  the  books  for 
the  observance  of  the  practice  is  that  a  motion 
may  be  made  in  arrest  of  judgment.  These 
motions  are  made  daily,  and  always  before  the 
prisoner  is  called  up  to  be  sentenced.  Here  a 
new  trial  was  moved  for.  In  the  order  of 
pleading,  this  follows  the  motion  in  arrest  of 
judgment,  and  therefore  virtually  overrules  it 
All  the  grounds  against  the  judgment  are  taken 
in  the  motion  for  a  new  triaL  If  she  had  a 
pardon,  or  should  even  obtain  one  afterwards, 
it  would  be  available  even  under  the  gallows. 
Had  it  been  made  to  appear  that  the  prisoner 
had  lost  any  right  by  the  failure  of  the  court 
to  observe  this  ceremony,  relief  would  be  ex- 
tended." 

In  the  Rawlins  Case,  supra,  the  case  was 
decided  on  a  failure  of  the  record  to  disclose 
whether  the  inquiry  was  made;  and  it  was 
held  that  the  motion  to  set  aside  the  judg- 
ment on  that  ground  was  without  merit. 
The  present  record  does  not  disclose  that  the 
defendant  was  deprived  of  any  substantial 
right  by  the  omission  to  ask  the  question. 
He  was  represented  by  able  counsel  who 
had  been  appointed  so  to  do  by  the  court 
under  authority  of  the  Civil  Code,  (  6361; 
and  counsel  were  present  aiding  and  assist- 
ing the  accused  at  his  trial,  and  presumably 
were  there  when  sentence  was  pronounced 
upon  him.  They  made  a  motion  to  set  aside 
the  judgment,  and  also  prepared  and  argued 
the  present  motion  for  new  trial.  So  far  as 
the  record  discloses,  no  request  was  made  to 
the  court  by  counsel  or  the  accused  to  be 
heard  when  sentence  was  pronounced.  Had 
there  been,  the  court,  ever  ready  to  hear 
from  counsel,  would  doubtless  have  heard 
them.  The  accused  b^ng  represented  by 
counsel,  the  reason  for  the  common-law  rule, 
which  denied  them  counsel,  no  longer  existed. 
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When  the  reason  ceased,  the  practice  Itself 
should  cease.  What  good  could  have  come 
from  the  request  when  no  Injury  has  been  al- 
leged? See  8  R.  C.  L.  t§  235,  236;  State  ▼. 
Hoyt,  47  Conn.  518,  36  Am.  Rep.  89,  94.  If 
the  defendant  had  been  deprived  of  any  sub- 
stantial right  by  failure  of  the  court  to  ask 
the  question,  or  had  the  court  refused  to  hear 
from  the  accused  or  his  counsel  on  some  mer- 
itorious objection  to  his  passing  sentence,  an- 
other question  might  be  raised.  But  that  is 
not  this  case.  On  the  contrary,  a  motion  in 
arrest  of  Judgment  was  made  in  the  case. 
What  more  could  the  question,  if  asked,  have 
accomplished?  The  law  will  not  require  a 
vain  thing  to  be  done,  and  will  not  remand  a 
case  where  no  error  or  injury  has  been 
shown. 

[2]  2.  A  new  trial  is  asked  because  of  new- 
ly discovered  evidence  since  the  rendition  of 
the  verdict,  not  merely  cumulative  in  its 
character,  etc.  The  evidence  related  to  the 
drunken  condition  of  the  defendant  at  or 
about  the  time  of  the  homicide.  The  sheriff 
of  the  county  made  affidavit  that  he  went 
from  ThomasviUe  to  Boston  after  the  homi- 
cide, to  carry  the  defendant  to  ThomasviUe. 
The  latter  was  locked  in  "the  calaboose*' 
when  he  arrived  there,  wbere  he  could  not 
have  obtained  any  whisky;  but  his  condi* 
tion  indicated  that  he  did  not  know  what  he 
was  doing,  and  that  he  was  then  unable  to 
distinguish  between  right  and  wrong.  *'He 
was  still  crazy  drunk.  All  of  his  actions  in- 
dicated that  he  did  not  know  right  from 
wrong.  He  remained  in  this  irresponsible 
condition  for  several  hours,"  etc.  This  was 
supported  by  affidavits  as  required.  The  de- 
fendant offered  no  evidence  on  the  trial,  but 
made  a  statement  in  which  he  sought  to 
Justify  the  cutting  "in  order  to  stop  him  [de- 
ceased], to  keep  him  from  hurting  me.  Of 
course  I  didn't  aim  to  kill  him  at  all."  He 
made  no  reference  to  being  drunk.  In  Beck 
V.  Sta1;e,  76  Qa.  452,  this  court  held: 

"If  the  accused,  who  was  arraigned  for  the 
murder  of  his  wife,  was  drunk,  and  in  conse- 
quence thereof  did  not  know  her  or  comprehend 
the  nature  of  the  act  he  committed,  he  would  be 
responsible  therefor,  and  would  be  a  person  of 
sound  memory  and  discretion  within  the  mean- 
log  of  the  law.  If  the  drunkenness  produced  a 
temporary  frenzy,  madness,  or  unsoundness  of 
mind  in  the  accused,  he  would  not  be  excused 
or  held  irresponsible  for  the  act  done  by  him 
while  laboring  under  such  temporary  insanity, 
madness,  or  unsoundness  of  mind  thus  pro- 
duced ;  it  being  his  own  voluntary  act.  But  if 
the  mania,  insanity,  or  unsoundness  of  mind, 
though  produced  by  drunkenness,  be  permanent 
and  fixed,  so  as  to  destroy  all  knowledge  of 
right  and  wrong,  then  the  person  thus  laboring 
under  these  infirmities  would  not  be  respon- 
sible." 

If  the  defendant  was  drunk  at  the  time  of 
the  homicide,  he  certainly  knew  it  at  the  |  Justices  concur. 
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time  of  the  trial,  unless,  of  course,  the 
drunkenness  produced  "mania,  insanity,  or 
unsoundness  of  mind"  which  was  "permanent 
and  fixed."  This  is  not  contended.  The 
above  being  true,  we  think  the  showing  made 
does  not  entitle  the  defendant  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
By  the  use  of  proper  diligence  the  evidence 
might  have  been  secured. 

[3]  3.  None  of  the  other  grounds  of  the 
motion  show  cause  for  ;reversal,  and  the  evi- 
dence was  sufficient  to  support  the  verdict. 
We  have  carefully  gone  through  the  entire 
record,  and  find  no  cause  to  reverse  the  Judg- 
ment of  the  trial  court  in  overruling  the  mo- 
tion for  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur. 


a49  Oa.  139) 

HUPP  T.  WATSON,  Sheriff,  et  aL 
(No.  1136.) 

(Supreme  Court  of  Georgia.     May  15,  1010.) 

•  (ByUabuB  (y  the  Court,) 

Habeas   Cobpxjs   ^a»16   ^  Dbsebtbb  fbom 
United  States  Abmt— Oustodt  or  Shea- 


Where  in  the  year  1918  habeas  corpus  pro- 
ceedings were  instituted  to  effect  the  release 
from  the  custody  of  the  sheriff  of  one  charged 
with  being  a  deserter  from  the  United  States 
army,  the  court  did  not  err  in  dismissing  tiie 
proceedings;  it  not  appearing  on  the  face  of 
the  petition  that  the  party  alleged  to  be  de- 
prived of  his  liberty  and  unlawfully  detained 
in  custody  was  not  in  fact  a  deserter.  Where 
one  is  a  deserter  from  the  army  of  the  United 
States,  it  is  lawful  for  any  sheriff  or  his  dep- 
uty, constable,  town  marshal,  and  certain  other 
officers  to  arrest  snch  deserter,  hold  him  in  cus- 
tody, and  deliver  him  to  the  proper  military  au- 
thorities; and  they  can  summarily  effect  this 
arrest.  U.  S.  0>mp.  St  Ann.  1016,  §§  2296, 
2297.  And  where  the  custody  of  the, person  al- 
leged to  be  thus  detained  is  taken  in  effectuat- 
ing these  provisions  of  the  United  States  stat- 
ute, it  is  not  unlawful. 

Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Application  of  Mary  Huff  for  writ  of  ha- 
beas corpus,  directed  against  W.  W.  Watson^ 
Sheriff,  and  others.  From  a  Judgment  re- 
fusing the  writ,  petitioner  brings  error.  Af- 
firmed. 

W.  A.  Dampier,  of  Dublin,  for  plaintiff  in 
error. 

Campbell  Wallace,  of  Marietta,  and  M.  H. 
Blackshear,  of  Dublin,  for  defendants  in  er- 
ror. 

BECK,  P.  J.    Judgment  affirmed.    All  the 
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(2S  Ga.  App.  675) 

MATTHEWS  t.  AMERICAN  TEXTILE  CO. 

(No.  10027.) 

<Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  23,  1919.     Rehearing  Denied 

May  13.  1919.) 

(Syllabus  by  the  Court.) 

1.  Pabtnebship  <s»214— Sales  «=»23(4),  411 
— Buteb'b  Action  fqb  Bbeach-^ufficien- 
OY  OF  Petition— Offeb  bt  Ratification- 
Defenses. 

A  cause  of  action  was  set  forth  by  the  peti- 
tioiLf  in  which  it  was  alleged  that  the  defend- 
ants accepted  an  offer  to  buy  400  bales  of  cot- 
ton as  per  terms  of  a  letter  addressed  to  them 
and  signed  by  the  plaintiff,  at  11%  centa  per 
pound,  said  cotton  to  be  of  a  certain  specified 
^ade  and  to  be  delivered  on  fixed  dates;  that 
1200  of  said  400  bales  were  delivered  by  the 
•defendants  and  accepted  and  paid  for  by  the 
plaintiff  as  per  the  terms  of  the  contract;  and 
that  the  plaintiff  stood  ready  and  .willing  to 
receive  and  pay  for  the  remaining  200  bales  up- 
on their  delivery,  and  that  the  defendants 
breached  the  contract  sued  upon  by  their  refusal 
■and  failure  to  deliver  the  remaining  200  bales. 
See  Forsyth  Mfg.  Ca  v.  Castlen,  112  Ga.  199. 
^7  S.  E.  485,  81  Am.  St.  Rep.  28;  Watson 
V.  Hazlehurst,  127  Ga.  300,  56  S.  E.  459 ;  Mc- 
-Ghee  Cotton  Co.  v.  Herrine,  10  Ga.  App.  700, 
74  S,  E.  66 ;  Terry  v.  Cotton  Co.,  136  Ga.  187, 
70  S.  E.  1100. 

(a)  Although  it  is  true  that  in  order  for  a 
•contract  of  purchase  to  become  effective  when 
-entered  into  by  correspondence  through  the 
mails,  the  offer  to  buy  must  be  accepted  by 
the  seller  unequivocally,  unconditionally,  and 
without  variance  of  any  sort,  it  is  also  true  that 
if  there  be  a  slight  variance  between  the  accept- 
ance and  the  offer  to  buy,  a  shipment  by  the 
seller  of  a  portion  of  the  goods  thus  ordered, 
which  are  accepted  and  paid  for,  would  amount 
to  a  ratification  of  the  terms  of  the  offer  to  buy, 
since  a  ratification  of  a  part  is  a  ratification 
of  the  whole.  See  Good  Roads  Machinery  Co. 
▼.  Neal  &  Son.  21  Ga.  App.  160.  93  S.  E.  1018 
(2),  and  cases  there  cited.  In  view  of  this  al- 
legation, it  was  a  matter  of  defense  whether  or 
not  the  sale  of  cotton  by  the  defendants  was 
without  the  scope  of  the  partnership  business. 
Civ.  Code  1910,  §§  3172,  3180. 

2.  Pabtnebship  «=>212— Buteb's  Action  fob 

B  BEACH— PBTITION—DEMUBBEB. 

The  petition  was  not  subject  to  demurrer 
on  the  ground  that  "it  is  not  shown  by  said 
petition  that  said  alleged  sale  was  within  the 
scope  of  the  business  of  the  firm."  The  petition 
specifically  alleged  that  the  firm  of  E.  Matthews 
&  Son  were,  in  the  year  1913,  engaged  in  the 
mercantile  business,  and  that  among  other  things 
it  was  buying  and  selling  cotton. 

3.  Pleading  ^=»200,  20&— Demubbeb-^Indef- 
initeness. 

The  ground  of  the  demurrer  that  the  oor- 
respondence  between  the  parties  to  this  suit,  rel- 
ative to  the  sale  of  the  cotton,  is  too  vague 
and  indefinite  to  base  a  contract  of  purchase 
and  sale  upon,  is  itself  too  vague  and  indefinite 


to  be  considered  by  a  reviewing  court.  "A  de- 
murrer, *being  a  critic,  must  itself  be  free 
from  imperfection.*  This  is  particularly  true 
of  a  special  demurrer,  as  itk  office  is  to  point 
out  clearly  and  specifically  the  alleged  imperfec- 
tion in  the  pleading  attacked  by  it.  It  'must 
lay  its  finger,  as  it  were,  upon  the  very  point.' " 
Alford  V.  Davis,  21  Ga.  App.  820,  95  S.  E.  313 
(4a). 

4.  Sales  €=s>411  —  Buteb'b  Action  fob 
Bbeach— Petition— Demu  bbeb. 

There  is  no  merit  in  the  ground  of  the  de- 
murrer that  paragraph  5  of  the  petition,  to  wit, 
"petitioner  shows  that  at  the  date  said  cotton 
was  purchased  by  it,  all  parties  contemplated 
an  actual  delivery  of  the  cottcm  in  compliance 
with  the  terms  of  said  sale,"  seeks  to  vary  the 
terms  of  an  alleged  written  agreement.  Para- 
graph 5  is  merely  explanatory,  since  the  cor- 
respondence between  the  parties,  which  was  set 
out  in  the  petition,  shows  that  the  actual  de- 
livery of  the  cotton  was  contemplated  by  them. 
See,  in  this  connection,  Forsyth  Mfg.  Co.  v. 
Castlen,  supra. 

5.  Customs  and  Usages  ^=:>17,  18— Pleading 
-'Evidence. 

"To  authorize  evidence  seeking  to  supply 
essential  particulars  to  an  unambiguous  written 
contract,  by  proof  of  a  custom  of  business  or 
trade  so  universal  as  to  be  by  implication  a  part 
thereof,  the  custom  must  be  distinctly  pleaded.*' 
Hamby  v.  Truitt,  14  Ga.  App.  515  (2),  518,  81 

5.  E.  593,  594,  and  cases  there  cited.  There  ia 
no  merit  in  the  ground  of  the  demurrer  that 
paragraph  7  of  the  petition,  to  wit,  "Petitioner 
shows  that  the  customary  meaning  of  the  term 
'bale  of  cotton,'  in  the  cotton  trade,  is  a  bale 
of  cotton  weighing  500  pounds,*'  seeks  to  vary 
the  terms  of  an  alleged  written  agreement. 

6.  Sales  ^s»418(2)  —  Buteb's  Action  fob 
Bbeach— Demubbeb  to  Petition-^Measubb 
OF  Daicages. 

The  petition  was  not  eubject  to  demurrer 
on  the  ground  that  the  proper  measure  of  dam- 
ages was  not  alleged;  the  damages  alleged  being 
the  difference  between  the  contract  price  and  the 
market  price  of  the  cotton  at  the  time  and  place 
of  delivery. 

7.  Appeal  and  Ebbob  ^=»1062(2)— Habmless 
Ebbob— Submission  of  Issues. 

Plaintiff  in  error  in  his  motion  for  a  new 
trial  complains  that  the  court  erred  in  charg- 
ing the  jury  as  follows:  "I  charge  you  that 
under  the  evidence  in ,  the  case,  the  contract 
which  is  insisted  upon  by  the  plaintiff  in  its  pe- 
tition is  a  valid  subsisting  contract  between 
the  firm  of  E.  Matthews  &  Son  and  the  plain- 
tiff, the  American  Textile  Company,  and  that 
under  the  terms  of  this  contract  the  defendants, 
E.  Matthews  &  Son,  were  bound  to  deliver  to 
the  American  TeztUe  Company  100  bales  of 
cotton  at  stated  periods  during  the  month  of 
November,  1913,  and  100  bales  of  cotton  at  cer- 
tain stated  periods  during  the  month  of  Decem- 
ber, 1913.  There  being  no  controversy  here  as 
to  the  allegation  of  the  plaintiff  that  they  did 
fail  to  deliver  the  cotton  during  those  months, 
as  they  had  contracted  to  do,  I  charge  you  that 
the  plaintiff  in  this  case  is  entitled  to  recover 
the  difference  between  the  contract  price  of  11% 
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cents  per  pound  and  what  the  200  bales  of  cot- 
ton would  have  been  worth  in  the  market,  or  the 
market  price  of  200  bales  of  cotton  at  the  time 
4ind  place  of  delivery,  according  to  the  terms 
of  the  contract,  and  that  is  the  question  which 
you  are  to  determine  by  your  verdict."  The 
defendant  F.  E.  Matthews  admitted  enough  in 
his  own  testimony  to  estop  him  from  legally 
denying  liability,  and  therefore  the  charge  com- 
plained of,  which  is  tantamount  to  a  direction 
of  a  verdict  in  favor  of  the  plaintiff,  does  not 
require  a  reversal. 

S.   yBSDIOT-^BUUNO    OK    MOTION    VOB    NKW 

Tbiai^ 

There  was  evidence  to  authorise'  the  verdict, 
and  the  trial  judge  did  not  «rr  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  M.  0.  Tarver,  Judge. 

Action  by  the  American  Textile  Company 
against  F.  E.  Matthews.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendant  brings  error.    Affirmed. 

Wm.  T.  Townsend,  of  CartersviUe,  for 
plaintiff  in  error. 

Watt  H.  Mllner,  of  CartersviUe,  for  de- 
fendant in  error. 

WADE,  0.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.^  concur. 


<23  Ga.  App.  726) 

SMITH  y.  S.  H.  FULLBB  LOAN  CO. 
(No.  10195.) 

<Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

May  13,  1919.) 

(Byllahui  ly  the  Court,) 

1.  iNSTBUCnONS. 

When  read  in  connection  with  the  charge 
as  given  and  applied  to  the  facts  of  this  case, 
the  court  did  not  err  in  charging  as  complain- 
ed of. 

2.  Appeal  and  Ebbob  ^s>730(1)— Tbial  ^=» 
259(1)  —  instbuotions  —  request  fob  cob- 
BEcnoN— Assignment  ot  Ebbob. 

The  ground  of  the  motion  for  new  trial  that 
the  judge  in  his  charge  *'did  not  give  the  jury 
any  measure  of  damages  under  said  contract, 
and  did  not  charge  the  jury  on  the  question  of 
the  amount  plaintiff  would  he  entitled  to  recov- 
er under  the  contract,"  is  without  merit.  In- 
structions given  by  the  judge  covered  substan- 
tially the  issue  raised,  and  were  sufficiently 
clear.  If  a  fuller  charge  was  desired  by  the 
defendant,  he  should  have  made  a  proper  and 
timely  written  request  therefor.  Moreover, 
this  assignment  of  error  is  '*too  general,  vague, 
and  indefinite  to  be  considered."  Odum  v.  Rut- 
ledge,  10  Ga.  App.  850,  85  S.  E.  861  (8). 


8.  TBIAC  ^=»251(4)'-lNSTBnonO!N8~<Ifl8XJES. 

This  being  a  suit  on  contract  for  $360  for 
commissions  only  for  securing  a  loan  as  provid- 
ed in  said  contract,  the  court  did  not  err  in 
failing  to  instruct  the  jury  in  reference  to  an- 
other contemporaneous  contract  which  provided 
that  the  borrower  should  "pay  all  expenses  ex- 
ceeding $360." 

• 

4.  Sufficiency  of  Evidence— Affibmangb  of 

JtTDOMKNT. 

There  was  evidence  to  support  the  verdict, 
and,  no  error  of  law  appearing,  the  Judgment  is 
affirmed. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  r.  Walker,  Judge. 

Action  by  the  S.  H.  Fuller  Loan  Company 
against  E.  6.  SmitlL  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  A.  Slaton,  of  Washington,  Qa.,  for 
plaintiff  in  error. 

F.  H.  CoUey,  of  Washington,  Ga.,  for  de- 
fendant in  error. 

BLOOpWOBTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  concurs. 
STEPHENS,  J.,  disqualified. 


(28  Ga.  App.  741) 
RICHIE  Y.  I/>UISVILLB  &  N.  R.  CO. 

LOUISVILLE  &  N.  R.  CO.  v.  RICHIE. 
(Nos.  10246,  10247.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

May  16,  1919.) 

(ByUahu§  hy  the  OourU) 

New   Tbial   ^=»11(2)— Second  Vebdict  fob 
Same  Pabtt— Discbetion  of  Coubt. 

It  appears  to  be  conclasively  settled  that, 
notwithstanding  the  return  of  a  second  verdict 
in  favor  of  the  same  party,  the  trial  judge  may 
still  exercise  his  discretion  in  granting  or  re- 
fusing a  new  trial,  though  that  discretion  may 
not  then  be  as  ample  as  on  the  hearing  of  the 
motion  for  a  first  new  trial  (Morgan  v.  Lamb, 
16  Ga.  App.  484,  85  S.  E.  792,  and  cases  there 
cited),  and  under  the  particular  facts  of  the  in* 
stant  case  the  second  grant  of  a  new  trial  was 
not  an  abuse  of  the  discretion  vested  in  the 
trial  judge. 

Error  from  City  Court  of  CJartersviUe ; 
G.  H.  Aubrey,  Judge. 

Action  by  Bill  Richie  against  the  Louisville 
ft  Nashville  Railroad  Company.  Verdict  for 
plaintifP,  and  from  an  order  granting  a  new 
trial  plaintiff  briugs  error,  and  defendant  as- 
signs cross-error.    Judgment  affirmed. 
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A.  W.  Fite  and  Jas.  R.  Whltaker,  both  of 
Cartersville,  and  R.  R  Arnold,  of  Atlanta, 
for  plaintiff  in  error. 

D.  W.  Blair,  of  Marietta,  and  Neel,  Finley 
&  Neel,  of  Cartersville,  for  defendant  in  er- 
ror. 

LUKE,  J.  Judgment  affirmed  on  both  bills 
of  exceptions. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  188) 

BRAGG  V.  STATE.    (No.  9776.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  9,  1919.) 

(Syllahua  hy  the  Court) 

1.  Intozioatino   Liquors    ^=»236(11)  —  Un- 
lawful Sale— Evidence. 

Where  a  witness  testified  that  he  approach- 
ed defendant  and  made  inquiry  of  him  as  to 
where  witness  could  obtain  some  whisky;  that 
defendant  replied  that  he  himself  had  none,  but 
pointed  out  a  negro  from  whom  he  thought  some 
could  be  obtained;  that  this  negro  had,  some 
time  before,  offered  to  sell  him  some;  witness 
gave  defendant  some  money  with  which  to  see 
this  negro  and  get  for  witness  the  whisky ;  de- 
fendant returned  in  a  short  while,  and  told 
witness  that  the  whisky  could  be  found  in  a 
certain  place;  and,  upon  witness  going  to  the 
place  designated  he  found  some  whisky— this 
evidence,  under  the  repeated  rulings  of  this 
court,  was  sufficient  to  authorize  the  jury  to  in- 
fer that  the  defense  set  up  by  the  defendant 
that  he  was  acting  purely  as  an  agent  of  the 
purchaser  to  procure  said  whisky  was  a  subter- 
fuge, and  that  defendant  was  himself  making  the 
sale,  or  assisting  the  negro  to  make  it.  The 
evidence  was  tiierefore  sufficient  to  authorize  the 
jury  to  convict  the  defendant  of  the  offense  of 
selling  intoxicating  liquors. 

2.  Motion  fob  New  Trial. 

The  special  grounds  of  the  motion  for  new 
trial  are  absolutely  without  merit. 

Error  from  City  Court  of  Sylvanla ;  T.  J. 
Evans,  Judge. 

M.  L.  Bragg  was  conyicted  of  selling  in- 
toxicating liquors,  and  his  motion  for  new 
trial  was  overruled,  and  he  brings  error. 
Affirmed. 

H.  S.  White,  of  Sylvanla,  for  plaintiff  in 
error. 

A.  B.  Lovett,  Sol.,  of  Sylvanla,  for  the 
State. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 


(23  Oa.  App.  721) 
SIKES  V.  PATTON.    (No.  10081.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  18,  1919.) 

(8ylldbu$  hy  the  Court,) 

1.  £}vznENOE     ^=5>420(7)    —  Unconditional 
Promise  to  Pat— Plea  of  Condition. 

Where  the  actual  consideration  of  an  un- 
conditional promise  to  pay  is  not  integrated  in 
the  instrument,  its  only  recital  as  to  considera- 
tion being  the  general  phrase  "for  value  re- 
ceived," the  general  rule  that  the  real  consid- 
eration is  ordinarily  a  proper  subject-matter 
of  inquiry,  where  the  controversy  is  between  the 
original  parties,  does  not  authorize  the  prom- 
isor, unless  fraud,  accident,  or  mistake  exist,  to 
plead  that  his  unconditional  obligation  to  pay 
was  conditional  upon  the  happening  of  contin- 
gencies, and  such  a  plea,  being  fatally  defective, 
was  properly  stricken  on  motion.  Hirsch  y. 
Oliver,  91  Ga.  654,  560,  18  S.  E.  354;  Dink- 
ier V.  Baer,  92  Ga.  432,  17  S.  E.  953  (3);  Byrd 
V.  Marietta  Fertilizer  Co.,  127  Ga.  30,  66  &  E. 
86;  Pryor  v.  Ludden  &  Bates,  134  Ga.  288,  67 
S.  E.  654,  28  L.  R.  A.  (N.  S.)  267;  Daniels 
V.  Smith,  144  Ga.  661,  87  S.  E.  774;  Rheney 
V.  Anderson,  22  Ga.  App.  417,  96  S.  E.  217; 
Planters*  Bank  v.  Brown,  22  Ga.  App.  496, 
96  S.  E.  828. 

2.  Case  Ovebbulbd. 

The  ruling  stated  in  the  case  of  Gibbs  ▼. 
Fourth  National  Bank,  17  Ga.  App.  388,  87  S. 
E.  155,  in  abstractly  correct,  but  is  not  alto- 
gether applicable  to  the  facts  there  stated,  and, 
in  so  far  as  that  case  as  a  whole  conflicts  with 
the  ruling  here  made,  it  is  overruled. 

Error  from  Superior  Court,  Tift  County; 
R.  Eve,  Judge. 

Action  by  Claude  Payton  against  W.  F. 
Sikes.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Jas.  H.  Price,  of  Tifton,  for  plaintiff  in 
error. 

Fulweod  ft  Hargrett,  of  Tifton,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(23  Qa.  App.  732) 
ROPER  V.  ROBERTS  et  al.    (No.  10151.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  14,  1919.) 

(ByUahua  hy  the  Court.) 

Pleading  ^=»8(2)— Facts  ob  CoNOLUSioNa— 
Fix>0DiNO  Land— Petition. 

The  court  erred  iu  sustaining  the  special 
demurrer  to  paragraph  14  of  the  plaintiff's  pe- 
tition and  striking  that  paragraph. 
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Error  from  Superior  Oourt,  Cherokee 
County ;  N.  A.  Morris,  Judge. 

Acticm  by  J.  A.  Roper  against  J.  G.  Rob- 
erts and  others,  administrators  of  the  es- 
tate of  J.  M.  Roberts.  Special  demurrer  to 
a  paragraph  of  petition  sustained,  and  that 
paragraph  stricken,  and  plaintiff  brings  er- 
ror.   Reversed. 

Howell  Brooke,  of  Canton,  and  B.  H.  Bak- 
er and  O.  J.  Lilly,  both  of  Dahlonega,  for 
plaintiff  in  error. 

Geo.  D.  Anderson,  of  Marietta,  and  Wm. 
Butt,  of  Blue  Ridge,  for  defendants  In  e^ 
ror. 

BROYLES,  P.  J.  J.  A.  Roper  brQUght  an 
action  tor  damages  against  the  administra- 
tors of  the  estate  of  J.  M.  Roberts.  The 
petition  alleged  that  Roberts  about  10  years 
before  this  suit  was  brought,  cut  a  ditch 
through  his  land,  and  thereby  changed  the 
channel  of  Yellow  creek,  which  flowed 
through  it ;  that  this  creek  also  ran  through 
the  plaintiff's  land ;  that  in  the  spring  of 
1912,  after  the  plaintiff's  land  had  been 
plowed  for  planting,  the  new  or  artificial 
channel  became  obstructed  so  that  the  water 
in  it  oyerflowed,  not  only  on  Roberts'  land, 
but  on  the  plaintiff's  land,  and  caused  the 
plaintiff's  land  to  become  so  wet  that  it 
could  not  be  planted  or  cultivated,  and  dam- 
aged the  plaintiff  in  a  large  amount,  fo  wit, 
$5,760.  Paragraph  14  of  the  petition  was  as 
follows : 

"Fourteenth.  That  the  said  J.  M.  Roberts 
continued  to  divert  the  waters  of  said  creek 
through  said  ditch  or  canal  until  the  winter  of 
the  year  1912,  when  he  negligently  allowed 
said  ditch  or  canal  to  become  obstructed  and 
filled  up  with  sand  and  other  debris  in  places, 
preventing  the  waters  of  said  creek  from  flow- 
ing through  the  same,  and  causing  the  waters 
of  said  stream  to  flow  at  random  over  his  said 
lands,  thereby  causing  backwater  in  the  channel 
of  the  stream  on  the  lands  of  your  petitioner 
and  causing  tiie  natural  channel  of  said  stream 
on  the  lands  of  your  petitioner  to  fill  up  with 
sand  and  other  debris,  and  thereby  causing  the 
waters  of  said  stream  to  abandon  the  natural 
channel  and  flow  in  various  directions  over  pe- 
titioner's said  lands  and  accumulate  and  stand 
in  ponds  thereon,  and  render  your  petitioner's 
said  bottom  land  wet,  soggy,  and  incapable 
of  cultivation  or  use  for  any  purpose  whatever, 
and  thereby  causing  petitioner  the  loss  of  all 
crops,  rents,  or  income  from  said  80  acres  of 
bottom  lands  during  the  years  1912,  1913,  1914, 
1915,  1916,  of  the  net  value  and  to  his  loss  and 
injury  in  the  full  sum  of  $750  per  annum,  and 
to  the  aggregate  amount  of  $3,750." 

To  this  paragraph  the  defendant  demurred 
specially,  as  follows: 

"It  is  a  conclusion;  it  does  not  set  forth 
specifically  the  act  complained  of.  The  allega- 
tions in  said  paragraph  are  not  sufficient  to 


be  the  basis  of  a  recovery  against  these  defend- 
ants." 

The  court  ruled  that  he  would  sustain 
this  special  demurrer  ''unless  the  plaintiff 
amend  by  alleging  specific  acts  that  it  is 
contended  that  the  defendants  did  that  caus- 
ed the  ditch  or  canal  to  become  obstructed 
and  fill  up  with  sand  and  other  d^ris  in 
places."  The  plaintiff,  to  comply  with  tJiis 
ruling,  amended  paragraph  14  of  his  peti- 
tion by  adding,  after  the  word  "places"  in  the 
fifth  line  thereof,  the  following: 

"And  by  allowing  cattle  to  go  into  and  across 
said  ditch  and  trsmple^on  and  cave  in  the  banks 
thereof,  and  by  constructing  wire  fences  across 
said  ditch,  on  which  accumulated  trash  and 
limbs,  and  by  cutting  and  felling  into  said  ditch 
brushes  and  brush  thereby.' 


f> 


After  this  amendment  had  been  allowed 
the  defendant  renewed  his  special  demurrer 
to  the  paragraph  as  amended,  and  it  was 
sustained,  and  paragraph  14  of  the  petition 
was  stricken.  To  this  judgment  the  plaintiff 
excepted  pendente  lite,  and  assigned  error 
thereon  in  his  main  bill  of  exceptions. 

In  our  opinion  the  court  erred  in  sus- 
taining this  special  demurrer  and  in  strik- 
ing this  paragraph  of  the  declaration.  The 
paragraph  alleged  physical  facts,  and  was 
not  subject  to  that  ground  of  the  special  de- 
murrer, which  set  up  that  it  stated  mere 
conclusions.  Nor  was  the  pliragraph  defec- 
tive because  it  failed  to  set  forth  specific 
acts  that  Roberts  did  to  cause  the  channel 
to  become  obstructed.  The  very  language  of 
the  pleader,  in  this  paragraph,  to  wit,  "he 
(Roberts]  negligently  allowed  said  dit6h  or 
canal  to  become  obstructed  and  filled  up 
with  sand  and  other  debris  in  places,"  neg- 
atives the  idea  that  the  plaintiff  intended 
to  charge  Roberts  with  any  overt  acts  of 
oonmiission.  Instead,  it  shows  in  this  para- 
graph— that  he  bases  his  suit  upon  acts  of 
omission  by  Roberts — ^in  negligently  allow- 
ing or  permitting  the  canal  to  become  ob- 
structed and  unable  to  carry  the  waters  of 
the  creek.  To  set  forth  a  cause  of  action 
it  was  not  necessary  to  allege  overt  acts 
of  negligence  on  the  part  of  Roberts.  See, 
in  this  connection.  Savannah  v.  Oleary,  07 
Ga.  153;  Sharp  v.  Parker,  108  Ga.  805,  34 
S.  E.  135 ;  Augusta  v.  Lombard,  93  Ga.  284, 
20  S.  E.  312 ;  Parrish  v.  Parrish,  21  Ga.  App. 
275,  94  S.  B.  315;  40  Oya  659,  661,  663. 
Certainly,  after  the  amendment  to  paragraph 
14  had  been  allowed,  the  paragraph  was  not 
subject  to  the  demurrer.  Paragraph  14  was 
a  very  material  portion  of  the  petition,  and 
the  error  in  striking  *  that  paragraph  ren- 
dered the  further  proceedings  in  the  case 
nugatory. 

Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 
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(23  Ga.  App.  762) 

DANIELS   V.    STATE.      (No.    10239.) 

(Court  ci  Appeals  of  Oeorgia,  DiTisioo  No.  2. 

May  16,  1919.) 

(SyUahu$  hy  the  Court.) 

1.  Cbiminai.   I/Aw   ^s»1064(4)— Motion   fob 
New  Triai>— Sufficiency. 

The  first  and  second  special  grounds  of  the 
motion  for  a  new  trial  are  so  incomplete  in 
themselves  that  it  is  impossible  for  this  court 
to  determine,  without  referring  to  other  portions 
of  the  record,  whether  the  admission  of  the  ev- 
idence therein  complained  of  was  material  er- 
ror. These  grounds,  therefore,  under  repeated 
rulings  of  the  Supreme  Court  and  of  this  court, 
cannot  be  considered. 

2.  Cbiminal    Law    ^=»775(2)  —  Alibi  —  In- 
struction—Evidence. 

The  defendant  was  tried  for  perjury,  it  be- 
ing charged  in  the  indictment,  in  substance,  that 
as  a  witness  before  the  grand  jury,  upon  a 
pending  indictment  for  murder,  he  falsely  swore 
that  he  was  not  present  at  the  scene  of  the 
murder,  and  did  not  see  the  killing,  nor  any  one 
shoot.  Upon  the  trial  he  admitted  that  he  ap- 
peared as  'a  witness  before  the  grand  jury,  and 
there  testified  that  he  was  not  present  at  the 
scene  of  the  murder,  and  did  not  see  the  killing, 
nor  any  one  shoot,  but  contended  that  his  tes- 
timony was  true.  Under  these  circumstances 
the  law  of  aUbi  was  not  involved  in  the  case, 
and  the  judge  erred  in  giving  it  in  charge  to  the 
jury,  and  a  new  trial  is  required. 

Error    from     Superior    Court,    Haralson 
County;   A.  L.  Bartlett,  Judge. 

Tom  Daniels  was  prosecuted  for  perjury, 
^and,  from  the  judgment,  he  brings  error.    Be- 
rersed. 

Griffith   ft   Matthews,    of   Buchanan,    for 
plaintiff  in  error. 

'    J.  R.  Hutcheson,  Sol.  Gen.,  of  DouglasvUle, 
for  the  State. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH    and    STEPHENS,    JJ., 
concur.' 


(23  Oa.  App.  761) 

WHITLOCK  PRINTING  PRESS  MFG.  CO. 
V.  WILLIAMS.     (No.  10175.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16»  1919.) 

(SyMhua  by  the  Court,) 

1.  Trial  ^=:»251(5)  ^  Instbuctions— Issuss. 
The  defendant's  plea,  properly  construed 
(most  strongly  against  him),  is  based  solely 
on  the  alleged  breach  by  the  plaintiff  of  cer- 
tain alleged  express  warranties.  Therefore, 
conceding  (but  not  deciding)  that  all  implied 
warranties  were  not  excluded  by  these  ex- 
press warranties,   the  court  erred  in  instruct- 


ing the  jury  upon  the  subject  of  implied  war- 
ranties. Such  a  charge  was  not  authorized  by 
the  pleadings. 

2.  Sales  «=>439  — Tbl^l  «=»214  —  Instruc- 
tions—Pleadings  TO  Sustain— Sale— Bur- 
den OF  Proof. 

.  It  was  error  to  charge  as  follows:  *'Look 
to  the  evidence  in  this  case  and  see  whether 
or  not  the  machinery  or  printing  press  so  sold 
was  free  from  such  defects  as  I  have  stated  at 
the  time  of  the  delivery;  and,  if  so,  then  it 
would  be  your  duty  to  return  a  verdict  in 
favor  of  the  plaintiff."  One  error  of  this  diarge 
was  that  the  court  failed  to  tell  the  jury  (and 
the  error  was  not  cured  elsewhere  in  the  charge) 
that  the  defects,  if  any  existed,  must  be  the 
specific  defects  stated  in  the  defendant's  plea. 
The  charge  was  also  misleading  in  that  it  vir- 
tually instructed  the  jury  that  the  burden  was 
on  the  plaintiff  to  show  that  the  press  was  free 
from  "such  defects,"  when,  as  a  matter  of  law, 
the  burden  was  upon  the  defendant  to  sustain 
his  plea  by  showing  that  the  defects  therein  al- 
leged did  exist. 

3.  Sales  ^=»446(2)— Action  for  Prick— Db- 
FENSEfr— Specific  Defects— Instruction. 

It  was  error  to  instruct  ther  jury  as  follows : 
"Where,  by  a  breach  of  contract  or  negligence, 
one  is  iujured,  he  is  bound  to  lessen  the  dam- 
ages as  far  as  practicable  by  the  use  of  ordinary 
care  and  diligence.  .  That  is,  if  the  defendant 
in  this  case  discovered  that  the  article  sold 
was  of  inferior  value,  it  was  his  duty  to  do 
everything  possible  to  overcome  these  defects 
at  as  little  expense  as  possible,  and  to  pro- 
tect to  that  extent  the  plaintiff  in. this  case.** 
This  charge  was  inaccurate  and  misleading,  in 
that  it  instructed  the  jury  in  effect  that  they 
could  consider  the  general  value  of  the  article 
sold,  and  were  not  restricted  to  a  consideration 
of  the  specific  defects  alleged  in  the  defendanrs 
plea. 

4.  Sales  ^s»437(3)— Action  for  Price— De- 
fects—Express  Warranties. 

Under  the  written  contract  under  which 
the  machine  was  sold,  the  plea  of  the  defend- 
ant, and  the  other  facts  of  the  case,  the  de- 
fendant was  not  entitled  to  a  verdict  in  his 
favor,  unless  the  jury  should  find  that  there 
were  defects  in  the  machine  as  set  forth  in  the 
defendant's  plea,  and  which  would  constitute 
a  breach  of  the  express  warranties  relied  oa  by 
the  defendant  and  stated  in  his  plea,  and  which 
had  caused  damage  to  the  defendant  equal  to  or 
greater  than  the  balance  of  the  purchase  money 
sued  for.  This  being  true,  the  charge  of  die 
court,  as  complained  of  in  the  seventh  special 
ground  of  the  motion  for  a  new  trial,  was  er- 
roneous. 

5.  Admissibility    of   Evidence. 

The  court  erred  in  permitting  the  defend- 
ant, over  the  timely  and  appropriate  objec- 
tions of  the  plaintiff,  to  testify:  "I  always 
looked  upon  J.  H.  Schroeter  &  Bro.  and  the 
Whitlock  Printing  Press  Company  as  one  and 
the  same  thing." 

6.  Admissibility  of  Evidence. 

Under  the  circumstances  stated  in  the  tenth 
special  ground  of  the  motion  for  a  new  trial. 
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the  court  did  not  err  in  excluding  from  the 
evidence  certain  letters  as  therein  complained 
of. 

7.  Sufficiency  of  Evidence. 

As  there  must  be  another  trial  of  the  case, 
on  account  of  the  several  errors  referred  to, 
the  sufficiency  of  the  evidence  to  supiM)rt  the 
verdict  is  not  passed  upon. 

Error  from  City  Court  of  Waycross,  J.  L. 
Crawly,  Judge. 

Action  by  the  Whltlock  Printiiig  Press 
Manufactaring  Company  against  L.  V.  Wil- 
liams. Verdict  for  defendant  and  plaintiff 
brings  error.    Reversed. 

Parks  A  Reed,  of  Waycross;  for  plaintiff 
in  error. 

Parker  &  Parker,  of  Waycross,  for  defend- 
ant in  error. 

BROYLrES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS*  JJ., 
concur. 


(23  GSw  App.  720) 

GUARANTEE  TRUST  ft  BANKING  00.  v. 
DICKSON.     (No.  10064.) 

(Conrt  of  Appeals  of  C^rgia.    Hay  13,  1919.) 

(Byttahui  fty  the  Oouri.) 

1.  Revbbence  ^ss>105— Bzobptionb  to  Audi- 
TOB'B  Repobtv-Tbial  bt  Jubt. 

This  case  was  originally  brought  to  the  Su* 
preme  Court,  and  the  facts  are  reported  in  X48 
Ga.  311,  96  S.  S.  861.  It  was  then  held  tiAt 
the  case  was  an  action  at  law.  This  being  true, 
the  court  below  necessarily  erred  in  not  submit* 
ting  to  a  jury  the  exceptions  of  fact  taken  to  the 
auditor's  report  Weed  y.  Gainesville  Rail- 
road Co.,  119  Ga.  576, 46  S.  E.  885  (6,  7);  An- 
derson V.  Blair,  121  Ga.  120,  48  S.  E.  961,  2 
Ann.  Cas.  166;  Griflin  y.  Collins,  122  Ga.  102, 
110,  49  S.  E.  827. 

(a)  It  is  insisted,  howeyer,  by  the  defendant 
in  error,  that  notwithstandiug  the  adjudication 
by  the  Supreme  Court  that  the  case  is  one  of 
law,  and  not  one  in  equity,  the  exception  taken 
to  tile  refusal  to  submit  the  questions  of  fact  to 
the  jury  is  not  good,  and  cannot  be  considered 
by  this  court,  for  the  reason  that  no  brief  of 
the  evidence  has  been  brought  up  in  the  record, 
and  that  it  does  not  therein  afBrmatively  ap- 
pear that  there  were  any  disputed  Issues  ^of  fact 
in  the  case,  although  the  exceptions  of  fact  filed 
by  the  plaintiff -in  error  do  specify  certain  por- 
tions of  the  evidence,  and  might  so  indicate; 
the  contention  being  that  the  judgment  is  pre- 


sumed to  be  correct,  and  that  the  burden  is  on 
the  plaintiff  in  error  to  show  the  contrary,  and 
thatr  since  no  brief  of  the  evidence  is  embodied 
in  the  record,  it  must  be  presumed  that  the  ev- 
idence of  the  defendant  in  error  was  uncontra- 
dicted in  the  court  below,  and  therefore  that 
the  judgment  as  rendered  was  demanded.  It 
is  our  opinion,  however,  that  when  exceptions  of 
fact  to  an  auditor's  report  in  an  action  at  law 
are  filed,  the  court  has  no  power  to  disallow 
them  and  dispose  of  the  case  without  the  inter- 
vention of  a  jury,  unless  the  parties  expressly 
waive  their  right  to  trial  by  jury.  Civil  Code 
1910,  I  6141.  Thus,  assuming  or  conceding 
that  there  is  no  material  conflict  in  the  evi- 
dence, and  that  all  of  it  demands  the  auditor's 
finding  as  made,  even  then,  while  the  court 
might,  as  in  other  cases,  properly  direct  a  ver- 
dict, still  it  has  no  right  in  such  a  case  to 
strike  the  exceptions  of  fact  and  enter  up  a 
judgment  without  the  verdict  of  a  jury.  Weav- 
er y.  Cosby,  109  Ga.  310,  312,  34  S.  E.  680. 

2.  Pabol     Evidenob— CoNTBAcrr— Matebial- 

ITT. 

Whether  the  original  contract  in  writing 
set  out  in  Exhibit  B  to  the  plaintifTs  petition, 
which,  according  to  its  terms,  was  terminable 
upon  30  days'  notice,  could  have  been  modified 
by  parol  agreement,  as  set  out  in  the  amendment 
to  plaintiff's  petition,  so  as  to  render  it  a  con- 
tract for  a  stated  term  of  five  years,  does  not 
seem  to  be  a  material  auestion  in  this  case,  so 
as  to  render  the  petition  as  amended  subject  to 
demurrer,  since  the  petition  shows  that  the  con- 
tract at  the  time  of  its  alleged  surrender  to  and 
purchase  by  the  defendant  was  still  of  force, 
and,  in  the  language  of  .the  auditor,  such  al- 
leged alteration  *is  not  a  point  upon  which  the 
decision  could  turn;  it  affects  but  the  consider- 
ation for  the  surrender;  tlie  thing  given  up  by 
the  plaintiff  and  acquired  by  the  defendant,  and 
not  the  contract  [of  sale  or  surrender]  acquired 
by  the  plaintiff.  Whether  the  contract  given 
was  for  5  years,  or  one  terminable  at  30  days* 
notice,  as  a  consideration,  it  was  sulScient' 


t> 


Error  from  Superior  Ccnrt,  Fulton  Coun- 
ty; Geo'.  L.  Bell,  Judge. 

Action  between  J.  D.  Dickson  and  the 
Guarantee  Trust  ft  Banking  Company.  Judg- 
ment for  Dickson,  and  the  company  brings 
error,    Beversed. 

Tye,  Peeples  &  Tye»  Roeser,  Slaton,  Phil- 
lips &  Hopkins,  and  Napier,  Wright  &  Wood, 
air  of  Atlanta,  for  plaintiff  in  error. 

Westmoreland,  Anderson  ft  Smith,  and 
Mark  Boldlng,  all  of  Atlanta,  for  defendant 
In  error. 

JENKINS,  J.    Judgment  reversed. 
WADE,  C.  J.,  and  LUKE,  J.,  concur. 
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(23  Oa.  App.  736) 

DB  LOACH  et  al.  v.  KENNEDY,  Sheriff. 

(No.  10182.) 

(Court  of  Appeals  of  Creorgia,  Division  Na  2. 

May  14,  1919.) 

(Syllahus  hy  the  Court.) 

1.  Bankbuptot  ^=»431—Di8chabge— Effect 
—  Liability  of  Subeties  on  Bond  in 
Tbovbb. 

Under  the  facts  of  the  case,  the  discharge  in 
bankruptcy  of  the  principal  upon  the  forth- 
coming bond  did  not  release  the  sureties  upon 
the  bond,  and  was  not  a  good  defense  as  to  the 
sureties  in  the  suit  upon  the  bond.  See,  in  this 
connection,  Steinhauer  &  Wight  v.  Adair,  20 
Ga.  App.  733,  93  S.  E.  280  (2),  and  authorities 
there  cited;  Collier  on  Bankruptcy  (11th  Ed.) 
S  16,  pp.  417,  420. 

2.    INSTBUOTION    APPBOTED. 

Under  the  above  ruling,  the  court  did  not 
err  in  charging  as  complained  of  an  the  amend- 
ment to  the  motion  for  a  new  trial,  and  the  ver- 
dict for  the  plaintiff  was  authorized  by  the  evi- 
dence. 

Error  from  City  Court  of  ReidsYllle;  E. 
C.  Collins,  Judge. 

Action  by  J.  A.  Kennedy,  Sheriff,  for  use, 
etc.,  against  R.  O.  De  Loach  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

C.  L.  Cowart,  of  Glenn ville,  and  H.  H. 
Elders,  of  Reidsvllle',  for  plaintiffs  in  error. 

H.  C.  Beasley,  of  Reldsville,  for  defendant 
in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(23  Ga.  App.  781)  ^ 

YOUNGBLOOD  v.  ARMOUR  FERTILIZER 
WORKS.     (No.  10087.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  14,  1919.    Rehearing  Denied 

May  16, 1919.) 

(8yUabu9  hy  the  Court.) 

1.  Set- Off  and  Countebglaim  «=>16— When 
Pebmissiblb  ^  Action  to  Recover  (Chat- 
tels. 

"In  an  action  to  recover  specific  chattels,  no 
counterclaim  is  possible,  unless,  perhaps,  equi- 
table relief  may  be  awarded  under  some  very 
exceptional  circumstances."  Pomeroy,  Code 
Remedies,  §  767 ;  Harden  v.  Lang,  110  Ga.  392, 
399,  36  S.  E.  100. 

2.  Set-Off  and  Countebclaim  ^=916— Re- 
coupmext  in  Trover— Special  Egmrr. 

In  an  action  of  trover,  recoupment  in  the 
nature  of  damages  cannot  be  pleaded  by  the 


defendant,  nor  adjudicated,  unless  some  special 
equity,  such  as  nonresidence  or  the  insolvency 
of  the  plaintiff,  is  shown.  Bell  v.  Ober,  HI  Ga. 
668  (3),  673  (3),  36  S.  E.  904. 

3.  Coubts    ^=»12(3)— Jubisdiotion— Fobeion 
Cobpobations— Tbansitobt  Actions. 

A  foreign  corporation,  doing  business  in  this 
state  and  having  agents  located  therein  for  that 
purpose,  is  not  a  nonresident  corporation,  with- 
in tiie  meaning  of  the  decision  in  Bell  v.  Ober, 
supra,  and  Reeves  v.  SouUiem  Ry.  Co.,  121  Qbl. 
561,  49  S.  E.  674,  70  L.  R.  A.  513,  2  Ann. 
Cas.  207. 

4.  Dismissal  and  Nonsuit  ^=»42— Effect  on 
CBOSS-AonoN  FOB  Daicaoes. 

Under  the  principles  of  law  stated  above 
and  the  facts  of  this  case,  the  cross-action  of 
the  defendant  could  not  be  maintained.  It  was 
therefore  not  error  for  the  court,  in  granting 
the  motion  of  the  plaintiff  to  dismiss  its  action 
in  trover,  to  rule  that  this  dismissal  carried 
with  it  the  defendant's  cross-action  for  damages. 

6.  Appeal    and    Ebbob    ^=»75(K7)— Absion- 
inENTS  of  Ebbob— Sufficienot. 

The  only  assignment  of  error  in  the  bill  of 
exceptions  is  as  follows:  ''After  the  submission 
of  the  foregoing  evidence  the  court  passed  the 
following  order:  *Upon  motion  of  counsel  for 
the  plaintiff,  it  is  ordered  and  adjudged  by  the 
court  that  the  petition  in  this  case  be,  and  the 
same  is  hereby,  dismissed,  carrying  with  said 
dismissal  the  cross-bill  filed  by  the  defendant' 
To  the  judgment  of  the  court  dismissing  said 
petition  and  the  answer  of  the  defendant  there- 
in the  plaintiff  in  error  excepted  and  now  ex- 
cepts, and  assigns  the  same  as  error,  upon  the 
ground  that  the  same  was  contrary  to  the  law.** 
This  exception  does  not  raise  the  point  (argued 
in  the  brief  of  counsel  for  the  plaintiff  in  error) 
that  the  dismissal  of  the  plaintiff's  action  oper- 
ated as  a  judgment  of  restitution  and  that  the 
defendant  was  entitled  to  "either  a  verdict  by 
the  jury  restoring  his  property* to  him,  or  a 
judgment  by  the  court  for  the  value  thereof." 
Moreover,  this  principle  of  law  is  not  appUcaUe 
in  the  instant  case,  as  tiie  property  was  never 
replevied  by  the  plaintiff.  Compare  Barfield 
Music  House  v.  Harris,  20  Ga.  App.  42,  44,  45^ 
92  S.  E.  402. 

Error  from  Superior  Ck)art,  Taylor  Coun- 
ty ;  6.  H.  Howard,  Judge. 

Action  by  the  Armour  Fertilizer  Works 
against  D.  A.  Youngblood.  From  a  Judgment 
dismissing  the  action  and  counterclaim  filed 
by  defendant,  he  brings  error.     Affirmed. 

Jere  M.  Moore,  of  Montezuma,  and  C  B. 
Marshall,  of  Reynolds,  for  plaintiff  in  error. 

C.  W.  Foy,  of  Butler,  for  defendant  in  er- 
ror. 

• 

BROYLES,  P.  J.    Judgment  aflSrmed. 

BLOODWORTH  and  STEPHENS,  JJ.. 
concur. 


^ssFoT  otber  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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(23  Oft.  App.  748) 
TALIiEy  V.  MATTHEWS.    (No.  10131.) 

(Goart  of  Appeals  of  Georgia,  DiTiaion  Na  2. 

May  16,  1919.) 


(SyllahuM  hv  the  Court,) 

1.  Dismissal  of  Petition  on  Gbnebal  De- 

iniRBER. 

The  court  did  not  err  in  dismissing  the  peti- 
tion on  general  demurrer. 

2.  Rulings  on  Special  Demubbeb. 

As  this  ruling  controls  the  case,  it  is  unnec- 
essary to  consider  the  judgment  overruling  the 
special  demurrers. 

Error  from  Superior  Court,  De  Kalb  Ck>un- 
ty;  O.  W.  Smith,  Judge. 

Action  by  J.  I.  Talley  against  O.  A.  Mat- 
thews. Petition  dismissed  on  general  de- 
murrer, and  plaintiff  brings  error.    Affirmed. 

Hill  ft  Adams,  of  Atlanta,  for  plaintiff  in 
error. 

Green,  Tilson  ft  McKinney,  of  Atlanta,  for 
defendant  in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(23  Gft.  App.  720) 

SCOTT  et  al.  v.  WEIjLS  et  aL    (No.  9976.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  13,  1919.) 

(Byllahus  ly  the  Court) 
Plbadino  «=»225(1)— Descubbeb  to  Petition 

— DlSlOfiSAL. 

The  court  overruled  some  of  the  grounds  of 
the  demurrer  to  the  petition,  but  sustained  oth- 
ers, and  allowed  the  plaintiff  10  days  within 
which  to  amend  her  petition  so  as  to  meet  those 
grounds  of  the  demurrer  which  were  sustained. 
To  this  ruling  no  exception  was  taken,  nor  is 
error  assigned  thereon  in  the  bill  of  exceptions. 
The  plaintiff,  within  the  time  allowed,  filed  an 
amendment  to  her  petition.  However,  this 
amendment  failed  to  meet  the  objections  raised 
by  the  sustained  grounds  of  the  demurrer,  and, 
there  being  no  further  effort  to  amend  the  peti- 
ti(Hi,  these  facts  authorized  the  action  of  the 
trial  judge  in  sustaining  the  demurrer  and  dis- 
missing the  case.  Albany  Phosphate  Co.  v. 
Hugger,  4  Qa.  App.  775,  62  S.  E.  533 ;  Cowart 
V.  Powell,  6  6a.  App.  43,  62  S.  E.  664;  Cen- 
tral Railway  Co.  v.  Waldo,  6  6a.  App.  840, 
65  S.  E.  1098;  John  Church  Co.  v.  iBtna 
Indemnity  Co.,  13  6a.  App.  827,  80  S.  E.  1093 ; 
Hinaon  v.  Mutual  Fertilizer  Co.,  19  6a.  App. 
121,  91  S.  E.  241;  Baker  v.  City  of  Atlanta, 
22  6a.  App.  483,  96  S.  E.  332. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 


BUFORD  v.  SOUTHERN  COTTON  OIL  CO.  315 

(99  aB.) 

Action  by  J.  A.  Scott  and  others  against 
Jake  Wells  and  others.  Demurrer  to  petition 
sustained,  and  case  dismissed,  and  plaintiffs 
bring  error.    Affirmed. 

Westmoreland,  Anderson  ft  Smith,  of  At- 
lanta, for  plaintiffs  in  error. 

Rosser,  Slaton,  Phillips  ft  Hopkins  and 
Dodd  ft  Dodd,  all  of  Atianta,  for  defendants 
in  error. 


LUKE,  J.'  Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concmr. 


(23  Ga.  App.  740) 

BUFORD  V.  SOUTHERN  COTTON  OIL  CO. 

(No.  9941.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  1. 

May  16,  1919.) 

(SyllabuM  by  the  Court.) 

Appeal  and  BIbbob  «=»1195(1)  —  Reicand 
—Law  of  Case—Second  New  Trial. 

This  is  a  second  grant  of  a  new  trial,  the 
order  of  the  court  being  as  follows:  ''There 
have  been  three  trials  of  this  case.  On  each 
trial  the  evidence  was  substantially  identical. 
Upon  consideration  of  the  record  on  the  first 
motion  for  new  trial,  it  seemed  to  me  that  there 
was  no  case  made  authorizing  a  recovery ;  there- 
fore the  motion  was  granted.  Being  still  of  this 
opinion  when  the  second  trial  was  had,  I  di- 
rected a  verdict  for  the  defendant.  Exceptions 
to  the  direction  of  the  verdict  were  sustained 
by  the  Court  of  Appeals,  and  the  case  remanded. 
Buford  V.  Southern  Cotton  Oil  Co.,  20  6a.  App. 
581,  93  S.  E.  318  (2).  The  charges  of  the 
court  on  t^e  first  and  tiurd  trials  are  practical- 
ly identical.  It  does  yet  seem  to  me  that  on  this 
record  plaintiff  is  entitled  to  recover,  and  I  am 
constrained  to  grant  a  new  trial  on  all  of  the 
grounds  thereof,  and  it  is  so  ordered." 

No  error  of  law  appears,  and  it  being  clear 
that  the  trial  judge  granted  the  second  new 
trial  on  the  idea  that  the  plaintiff  was  not  en- 
titled to  recover  on  the  evidence  submitted, 
which  evidence  the  above-quoted  order  shows 
was  substantially  the  same  as  that  introduced 
on  a  previous  trial,  and  which  this  court  on 
review  held  to  be  sufficient  to  warrant  a  submis- 
sion of  the  case  to  a  jury  (Buford  v.  Southern 
Cotton  Oil  Co.,  20  6a.  App.  581,  93  S.  B.  318 
[2]),  and,  this  being  the  law  of  the  case,  we  are 
constrained  to  hold  that  the  trial  judge  abused 
his  discretion  in  granting  a  second  new  trial;  the 
settled  rule  of  the  Supreme  Court  and  of  this 
court  being  that  a  second  new  trial  will  be  dose- 
ly  examined  to  see  that  the  court's  discretion 
is  cautiously,  justly,  and  wisely  exercised.  Vas- 
sie  V.  Central  of  6a.  Ry.  Co.,  135  6a.  8,  68  S. 
E.  782;  Morgan  v.  Lamb,  16  6a.  App.  484, 
85  S.  E.  792,  and  numerous  cases  there  cited. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  J.  6.  Buford  against  the  South- 
em  Cotton  Oil  Company.    Verdict  for  plain- 
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tiff,   and,   from   an   order  granting  a   new 
trial,  plaintiff  brings  error.    Reversed. 

Oliver  &  Oliver,  of  Savannah,  for  plain- 
tiff In  error. 

Geo.  W.  Owens,  of  Savannah,  for  defend- 
ant in  error. 

LUKE,  J.  Judgment  reversed. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 


(28  Ga.  App.  716) 

BiARTON  V.  CITY  OF  ATLANTA. 
(No.  9685.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  1. 

May  13, 1919.) 

(Syllabus  hy  the  Court.) 

1.  MUNICIPAJL    COBPORATIONS    ^S>741(2)— AO- 

TiON  FOB  Injuby— Wbitten  Noticb—Stat- 

UTE. 

In  reply  to  a  question  propounded  to  the 
Supreme  Court  in  this  case  it  was  by  that  court 
held:  "It  is  not  a  prerequisite  to  suit  against 
a  municipal  corporation  in  this  state,  for  in- 
jury to  person  or  property,  that  the  written 
notice  required  under  the  Civil  Code  1910,  { 
910,  should  specify  any  amount  of  money  claim- 
ed as  damages."    149  Ga.  — ,  99  S.  E.  116. 

(a)  Under  this  ruling  the  trial  judge  there- 
fore erred  in  sustaining  a  general  demurrer  to 
the  plaintiff's  petition,  upon  the  ground  that 
the  antecedent  notice  required  under  the  pro- 
visions of  section  910  of  the  Civil  Code  1910 
was  insufficient  in  that  it  failed  to  specify  any 
amount  of  money  as  damages. 

2.  COTTBTS   ^=»91(1)  —  PbbCBDENTS  —  SUPBSlfS 
COUBT. 

It  was  said  by  this  court  in  Mayor,  etc.,  of 
Macon  v.  Stringfield,  16  Ga.  App.  480,  481,  482, 
85  S.  E.  684, 685:  '^The  paper  which  this  section 
of  the  Code  [Civil  Code  1910,  %  910]  requires  to 
be  presented  is  there  designated  as  *a  claim 
for  money  damages*;  and  a  claim  for  money 
should  state  the  amount  of  money  claimed. 
One  of  the  things  required  by  this  section  is  a 
statement  of  the  'extent'  of  the  Injury.  The 
reason  for  this  requirement  is  obvious.  The 
object  and  purpose  of  the  statute  was  to  re- 
quire such  information  as  would  apprise  the 
governing  authority  of  the  municipality  of  thft 
amount  of  the  claim  and  enable  the  proper  offi- 
cials to  investigate  the  injury  complained  of 
and  determine  whether  or  not  to  adjust  the  de- 
mand without  suit.  ♦  ♦  •  The  word  'extent,' 
as  used  in  this  section  of  the  Code,  bearing  in 
mind  the  object  to  be  ocoompltMhed  by  the  notice 
[italics  ours],  must  include,  not  only  the  nature 
and  character  of  the  injury  for  which  payment 
is  demanded,  but  also  the  amount  of  the  dam- 
age, measured  in  the  only  terms  by  which  the 
city  could  adjust  the  same,  to  wit,  in  dollars 
and  cents."  It  was  further  held,  however,  in 
Williamson  v.  Mayor,  etc.,  of  Savannah,  19 
Ga.  App.  784,  92  S.  E.  291,  that  "it  is  not  es- 
sential that  the  amounts  [italics  ours]  claimed 


in  both  the  notice  and  the  suit  should  be  iden- 
tical." The  constitutional  amendment  which 
created  this  court  provides  that  ''The  dedsiona 
of  the  Supreme  Court  shall  bind  the  Court  of 
Appeals  as  precedents."  Article  6,  (  2.  The 
above-quoted  ruling  of  the  Supreme  Court  in 
this  case,  though  directly  contrary  to  the  pre- 
vious ruling  of  this  court  in  llfayor,  etc.,  of 
Macon  v.  Stringfield,  supra,  must  therefore  con- 
trol this  question,  so  long  as  adhered  to  by 
that  court,  and  anything  to  tiie  contrary  to  be 
found  in  the  cases  of  Biayor,  etc.,  of  Macon  v. 
Stringfield,  supra,  or  elsewhere,  will  not  be 
followed. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  H.  S.  Maryon  against  the  City 
of  Atlanta.  General  demurrer  to  petition 
sustained,  and  plaintiff  brings  error,  and 
the  court  of  appeals  certified  questions  of  the 
sufficiency  of  written  notice  of  time,  place 
and  extent  of  plaintUTs  injury,  and  of  the 
negligence  of  defendant,  to  the  Supreme 
Court  Reversed  in  conformity  to  answers 
of  the  Supr^ne  Court  (149  Ga.  — ,  99  S. 
E.  116)  to  certified  questions.     ^ 

Hines  &  Jordan,  of  Atlanta*  for  plaintiff 
in  error. 

J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  768) 
WOOTEN  v.  STATE.     (No.  10322.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16,  1919.) 

(Syllabus  by  the  Court.} 

1.  Cbxuinal  Law  «=>1178— GaouNn  or  Mo- 
tion FOB  New  Trial— Abandonment. 

The  first  special  ground  of  the  motion  for  a 
new  trial,  not  having  been  argned  in  the  brief 
of  counsel  for  the  plaintiff  In  enor^  is  treated 
as  abandoned. 

2.  Motion  fob  New  Tbial. 

The  second  special  ground  is  without  merit. 

3.  Cbiminai.   Law    «s»830  —  Penalty  —  Rb- 

QtTEST  FOB  EbBONEOUS  CHABGB. 

The  request  to  charge  upon  the  penalty  for 
the  offense  of  seduction  contained  an  incorrect 
statement  as  to  the  law,  and  was  properly  re- 
fused. 

4.  Cbiminal  Law  ^s»829<1)— Requested  In- 
stbuction— Given  Instbuotion. 

The  court  did  not  err  in  declining  to  give 
the  requested  instructions  set  out  in  the  fourth 
special  ground  of  the  motion  for  a  new  trial,  as 
they  were  sufficiently  covered  by  the  charge 
given. 
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6.  Seductiow  «s»50  —  Definition  of  Of- 
fense—Charge. 

The  excerpt  from  the  charge,  complained  of 
in  the  fifth  special  ground  of  the  mation  for  a 
new  trial,  is  not  erroneous  for  any  reason  as- 
signed. The  definition  of  seduction  as  therein 
contained  embraced  so  much  of -the  language  of 
the  statute  (Pen.  Code  1910,  S  378)  as  was 
charged  in  the  indictment,  and  was  adjusted  to 
the  facts  of  the  case. 

0.  Cbiminal  Law  ^=»815(4)  —  Pbbsuasions 
OF  Pbomibes— Chabqb. 
There  is  no  merit  in  the  sixth,  seventh,  and 
ninth  special  grounds  of  the  motion  for  a  new 
trial,  which  complain,  in  effect,  that  the  court' 
erred  in  failing  to  charge  the  jury  that  the  al- 
leged persuasions  and  promises  of  marriage 
must  have  been  false  and  fraudulent,  to  consti- 
tute the  crime  of  seduction.  The  indictment 
charged  the  accused  with  committing  the  crime 
of  seduction  by  "persuasion  and  promises  of 
marriage"  only,  and  the  court  charged  in  the 
language  of  the  Code. 

7.  MisuBADiNO  Instruction. 

The  excerpt  from  the  charge  of  the  court, 
complained  of  in  the  eighth  special  ground  of 
the  motion  for  a  new  trial,  when  considered  with 
its  context,  is  not  erroneous  for  any  reason  as- 
signed. It  could  not  have  misled  the  jury  into , 
believing  that  fornication  merely  would  make 
the  defendant  guilty  of  seduction. 

8.  MonoN  FOR  New  Trial. 

The  tenth  and  twelfth  special  grounds  of 
the  motion  f6r  a  new  trial  are  without  merit 

9.  Cbixinai.   Law    ^=9088(1)— New   Triai/— 

NbWLT  DiBOOVERBD   BVIDSNOE  —  CUMITIA.- 
TIYE  AND    IMPEAGHINO   EVIDENCE. 

The  court  did  not  err  in  overruling  the 
eleventh  special  ground  of  the  motion  for  a  new 
trial ;  the  alleged  newly  discovered  evidence  be- 
ing cumulative  and  impeaching  in  its  charac- 
ter, and  having  been  met  by  a  countershowing 
on  the  part  of  the  state. 

10.    SUFflOIXNOT   OF  BVIDENCE. 

Under  the  ruling  in  Durrence  v.  State,  20 
Ga.  App.  192,  92  S.  E.  962,  the  evidence  was 
sufficient  to  authorize  the  verdict;  and  the 
court  did  not  err  in  refusing  to  grant  a  new 
triaL 

Error  from  Superior  Court,  JeflP  Davis 
County;  J.  P.  Highsmith,  Judge. 

Walter  Wooten  was  convicted  of  seduction, 
his  motion  for  new  trial  was  denied,  and  he 
brings  error.     Affirmed. 

Wl  W.  Bennett,  of  Baxley,  and  R.  B.  Chas- 
tain,  of  Douglas,  for  plaintiff  in  error. 

A.  y.  Sellers,  Sol.  Gen.,  of  Baxley,  for  the 
State. 

BBOYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH,   J.,   concurs. 
STEPHENS,  J.,  concurs  specially. 


STEPHENS.  J.  I  concur  in  all  except  the 
ruling  contained  in  paragraph  3.  I  am  of  the 
opinion  that  the  request  to  charge  referred 
to  tliereln  was  substantially  a  correct  state- 
ment of  the  law,  but  concur  in  the  conclu- 
sion that  It  was  properly  refused  by  the  trial 
judge.  I  do  so,  however,  on  the  ground  that 
it  was  covered  In  the  general  charge. 


(28  Ga.  App.  716> 
DB  BOW  V,  VICKSBURG,  S.  ft  P.  RT. 

VICKSBURG,  S.  &  P.  RT.  v.  DE  BOW. 
(Nos.  8433,  8434.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1» 

May  13,  1919.) 

(Syllabus  hy  the  Court,) 

1.  CoBPOBATioNs  ^s»675  —  Railboads  ^=»3S 
(2)  —  Pebsonal  Judgment  Against  Fob- 
EiGN  OoBPOBATioNs— "Doing  Business"  in 

Stais. 

*'It  is  essential  to  the  legal  rendition  of  a 
personal  Judgment  against  a  foreign  corpora- 
tion, otherwise  than  by  its  voluntary  appear- 
ance, that  the  corporation  be  dcnng  business 
within  the  sUte." 

"A  foreign  railroad  corporation  which  neither 
owns,  leases,  nor  operates  any  line  of  road 
within  the  state  of  Geoi^a,  is  not  doing  busi- 
ness within  the  state,  in  the  sense,  that  liabil- 
ity to  service  is  incurred,  because  it  main- 
tains an  office  and  employs  an  agent,  resident 
in  the  state,  for  the  merely  incidental  business 
of  soliciting  freight ;  especially  where  the  trans- 
itory cause  of  action  did  not  grow  out  of,  and 
had  no  connection  with,  business  so  initiated.'' 
De  Bow  V.  Yiclcsburg,  Shreveport  ft  Pacific 
Railway,  148  Ga.  738,  98  S.  E.  381. 

Under  this  holding  the  trial  court  was  vdth- 
out  jurisdiction  to  entertain  and  try  this  case» 
and  this  renders  unnecessary  any  further  state-  * 
ment  than  that  the  Supreme  Court  ruling  over- 
rules the  decision  in  the  case  of  Bell  v.  New 
Orleans,  etc.,  R.  Co.,  2  Ga.  App.  812,  59  S. 
El  102,  and  therefore  that  case  will  not  now  or 
hereafter  be  followed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 


2.  Costs  «=>256(2)  —  Cebtiobabi  —  Brief  of 
Evidence. 

Where  a  case  was  brought  to  the  Court  of 
Appeals  by  a  bUl  of  exceptions  in  which  were 
assignments  of  error  requiring  for  their  determi- 
nation, a  consideration  of  the  evidence  intro- 
duced on  the  trial,  and  which  specified  as  ma- 
terial to  an  understanding  of  the  case  a  brief 
of  the  evidence,  and  such  a  brief  was  sent  up 
in  the  transcript  of  the  record,  and,  after  the 
rendition  of  a  judgment  by  the  Court  of  Ap- 
peals, reversing  the  judgment  of  the  court  be- 
low, the  defendant  in  error  took  the  case  to 
the  Supreme  Court  by  certiorari,  upon  a  peti- 
tion in  which  were  assignments  of  error  re- 
quiring a  consideration  of  the  evidence,  and  to 
which  was  attached  a  certified  copy  of  the  en- 
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tire  record  of  the  case  in  the  Court  of  Ap- 
peals, the  fact  that  the  dedsion  of  the  Supreme 
Court  was  based  upon  a  ^ound  which  render- 
ed unnecessary  a  consideration  of  the  brief  of 
the  evidence  was  no  reason  for  relieving:  the 
losing  painty  from  the  costs  of  the  certiorari  to 
the  extent  of  the  cost  of  the  transcript  of  the 
brief  of  the  evidence. 

On  motion,  it  is  ordered  that  the  costs  of  the 
certiorari  in  this  case  be  taxed  against  J.  D. 
B.  De  Bow,  defendant  in  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  J.  D.  B.  De  Bow  against  the 
Vicksburg,  Sbreveport  &  Pacific  Railway. 
Judgment  for  plaintiff,  his  motion  for  new 
trial  overruled,  and  he  exeats  and  brings 
error,  and  defendant  flies  a  cross-bill  of  ex- 
ceptions. Judgment  on  cross-bill  of  excep- 
tions reversed,  and  main  bill  of  exceptions 
dismissed. 

Atkinson  &  Bom,  of  Atlanta,  for  plaintiff 
in  error. 

Anderson  ft  Rountree,  of  Atlanta,  for  de- 
fendant In  error. 

LUKE,  J.  Judgment  on  cross-bill  of  ex-^ 
ceptions  reversed;    main  bill  dismissed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(23  Oa.  App.  724) 

KENNEDY  v.  SMITH.     (No.  9812.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  13,  1919.X 

(Sylldbui  hy  the  Court.) 

1.   PbOPXBTT   ^=»5— TaOVEB   AND    CONVERSION 

^=»1&— Evidence— Case    •'Respecting   Ti- 
tle TO  Land"— Real  and  Pebsonal  Pbop- 

EBTT. 

Where  one  occupies  land  under  a  bond  for 
title,  builds  thereon  a  dwelling  house,  and  sub- 
sequently (but  before  the  entire  purchase  price 
of  the  land  has  been  paid)  detaches  the  house 
from  the  land  and  attaches  it  to  other  land  not 
belonging  to  the  owner  of  the  land  upon  which 
the  house  was  first  erected,  and  such  owner 
brings  an  action  in  trover  to  recover  the  house, 
and  his  only  way  to  show  his  title  to  the  house, 
or  his  right  of  possession  thereto,  is  by  show- 
ing his  title  to  the  land  upon  which  it  was  first 
built,  this  is  not  a  ''case  respecting  title  to 
land."    Proof  of  title  in  such  a  case  cannot  af- 


fect the  ownership  of  the  land.  It  is  perti- 
nent alone  as  a  basis  for  the  recovery  of  the 
chattel.  Anything  detached  from  the  realty 
becomes  personalty  instantly.  CHv.  Code  1910, 
S8622. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Respecting  Title  to 
Land.] 

2.  Tboveb  and  Convebsion  ^5»2— Pbopxbtt 
Subject  to  Action— Dweixino  Housb  De- 
tached FBOM  Land. 

An  action  of  trover  will  lie  to  recover  a 
dwelling  house  which  was  detached  from  the 
land  under  circumstances  as  stated  in  the  pre- 
ceding headnote,  although  subsequently  (but 
before  the  bringing  of  the  suit)  it  was  attached 
to  the  land  of  the  wrongdoer.  Woods  v.  Mc- 
Call,  67  Ga.  506;  Michigan  Mutual  Life  Ins. 
Co.  V.  Cronk,  93  Mich.  49,  52  N.  W.  1035.  See 
Ogden  V.  Stock,  34  IlL  522,  85  Am.  Dec  832, 
and  annotations. 

3.  Motion  to  Dismiss  Action  in  Tbovxb. 

Under  these  rulings  the  court  did  not  err 
in  overruling  the  motion  to  dismiss  the  action 
in  trover,  or  in  overruling  the  motion  by  the 
defendant  to  dismiss  the  bond  required  of  him. 

4.  Motion  fob  New  Tbial. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  triaL 

Error  from  Superior  Court,  Evans  County ; 
W.  W.  Sheppard,  Judge. 

Proceedings  between  D.  K.  Kennedy  and 
M.  A.  Smith,  Sr.  Determination  in  favor  of 
Smith,  and  Kennedy  brings  error.  Affirmed 
in  conformity  to  Supreme  Court's  answer  to 
certified  questions  (99  S.  B.  27). 

W.  B.  Stubbs,  of  Savannah,  for  plaintiff 
in  error. 

M.  A.  Smith,  Jr.,  and  P.  M.  Anderson, 
both  of  Claxton,  for  defendant  in  error. 

BROYLES,  P.  J.  Certain  questionB  In- 
volved in  this  case  were  certified  by  this 
court  to  the  Supreme  Court,  and  the  first 
and  second  headnotes  contain  the  answers 
of  the  Supreme  Ck)urt  thereto. 

The  special  grounds  of  the  motion  for  a 
new  trial  are  without  merit  The  evidence 
authorized  the  verdicts,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  triaL 

Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur.  f 
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(28  Ga.  App.  746) 

MUTUAL  CANNING  CO.  et  aL  ▼.  DB 
GUENTHER.     (No.  10114.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  2. 

May  16, 1919.) 

{Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  ^=»302(3)— Motion  fob 
New  Tbial—Sufficienct. 

Under  repeated  rulinss  of  the  Supreme 
Court  and  of  this  court,  when  a  special  ground 
of  a  motion  for  a  new  trial  sets  forth  a  lengthy 
excerpt  from  the  testimony  of  a  witness,  and 
complains  that  the  court  erred  in  excluding  it 
as  a  whole,  and  some  of  the  testimony  so  ex- 
cluded is  clearly  hearsay  and  inadmissible,  and 
it  is  not  specified  in  the  ground  of  the  motion 
what  parts  of  the  testimony  are  admissible,  the 
ground  is  too  defective  to  be  considered  by  the 
reviewing  court.  This  ruling  disposes  of  the 
first  special  ground  of  the  motion  for  a  new 
trial. 

2.  ESzclusion  of  Eyidenob. 

The  testimony  set  forth  in  the  second  spe- 
cial ground  of  the  motion  for  a  new  trial,  re- 
ferring to  other  notes  than  the  ones  sued  on, 
was  properly  excluded. 

3.  Appeal  and  Ebbob  ^=»728(8)  —  Assign- 
MENT  of  Ebbob-— Sufficienct. 

The  assignment  of  error  in  the  third  special 
ground  of  the  motion  for  a  new  trial,  failing 
to  give  the  name  of  the  witness  whose  testimony 
was  excluded,  is  insufficient  in  form  and  cannot 
be  considered.     Sims  ▼.  Sims,  131  Ga.  262,  62 

S.  E.  192  a). 

4.  Ibbblbvant  Evidence. 

No  error  appears  in  the  exclusion  of  the 
testimony  complained  of  in  the  fourth,  fifth,  and 
seventh  special  grounds  of  the  motion  for  a 
new  trial.  The  testimony  excluded,  under  the 
fsLCts  of  the  case,  was  irrelevant  and  imma- 
teriaL 

5.  MonoN  FOB  New  Tbial. 

The  remaining  special  grounds  of  the  motion 
for  a  new  trial  are  merely  amplifications  of  the 
general  grounds. 

6.  UsuBT  ^=>26— Discount— Note. 

It  does  not  appear  from  the  evidence  that 
the  notes  sued  upon  were  infected  with  usury. 
Where  one  buys  outright  a  negotiable  promis- 
sory note,  the  transaction  is  not  rendered  usuri- 
ous because  the  discount  upon  the  note  amounts 
to  more  than  the  maximum  lawful  rate  of  in- 
terest    Campbell  v.  Morgan,  111  Ga.  200,  36 

S.  B.  621  a)- 

7.  Ruling  on  Motion  fob  New  Tbial. 

The  evidence  demanded,  and  the  court  prop- 
erly directed,  a  finding  for  the  plaintiff  on  four 
of  the  notes  sued  upon;  and  the  evidence  au- 
thorized the  finding  of  the  jury  for  the  plaintiff 
on  the  remaining  note.  The  court  did  not  err 
in  overruling  the  motion  for  a  new  triaL 

Error  from  City  Court  of  Nashville ;  d  A. 
Christian,  Judge. 


Action  by  J.  W.  De  Guenther  against  the 
Mutual  Canning  Company  and  others.  Judg- 
ment for  plaintiff,  motion  for  new  trial  de- 
nied, and  defendants  bring  error.    AfiBirmed. 

L.  E.  Lastinger,  of  Adel,  and  J.  P.  Knight 
and  R.  A.  Hendricks,  both  of  Nashville,  for 
plaintiffs  In  error. 

Patterson  &  Copeland  and  E.  K.  Wilcox,  all 
of  Valdosta,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  afiSirmed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(28  Ga.  App.  760) 

SOVEREIGN    CAMP    OF   WOODMEN    OF 
THE  WORLD  v.  WINN.    (Nb.  10158.) 

(Court  of  Appeals  of  Georgia.    Division  No.  2. 

May  16, 1919.) 

(Syllabus  by  ths  Court.) 

1.  Appeal  and  Ebbob  ^=>1078(1)— Assign - 
MENTB  OF  Ebbob— Abandonment. 

The  assignment  of  error  upon  the  overruling 
of  the  demurrer  to  the  original  petition,  not 
having  heen  argued  in  the  brief  of  counsel  for 
the  plaintiff  in  error,  is  treated  as  abandoned. 

2.  Insui^anob  ^=5>659(2)— Action  on  Policy- 
Evidence— Evidence  IN  CoBONEB's  In- 
quest—Admissibility. 

The  court  did  not  err  in  excluding  from  the 
evidence  a  portion  of  the  record  of  the  coroner's 
inquest  (held  upon  the  body  of  the  insured)  con- 
taining the  testimony  of  a  witness  given  at  the 
inquest.  This  evidence  was  offered  for  the  pur- 
pose of  showing  that  the  death  of  the  insured 
was  caused  by  his  own  hand  or  act,  and  was 
inadmissible  for  that  purpose.  In  civil  actions 
nowhere  (except  in  England)  is  testimony  given 
at  a  coroner's  inquest  competent  proof  of  the 
cause  of  the  death  of  the  deceased.  3  Enc.  Ev. 
573  (2-B),  574,  and  cases  cited  in  note  29; 
13  Corpus  Juris,  1255-1257,  S  34,  par;  16,  and 
notes  13,  14,  15,  16,  17;  Queatham  v.  Modem 
Woodmen,  148  Mo.  App.  33,  127  S.  W.  651 
(7,  9,  10);  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  209  HI.  550,  70  N.  E. 
1066(8);  Grant  v.  Chicago  &  Northwestern  R. 
R.  Co.,  176  111.  App.  292(3).  See,  also,  Su- 
preme Council  Royal  Arcanum  v.  Quarles,  23 
Ga.  App.)  104,  97  S.  E.  557. 

3.  New  Tbial  ^=»102(1)— Newly  Disoovebed 
Evidence— Absence  of  Diligence. 

The  court  did  not  err  in  overruling  the  spe- 
cial ground  of  the  motion  for  a  new  trial  which 
was  based  upon  alleged  newly  discovered  evi- 
dence. This  evidence  was  cumulative  in  its 
character,  and,  moreover,  was  of  such  a  nature 
as  to  show  in  itself  that  by  proper  diligence 
of  the  movant's  counsel  it  could  have  become 
known  to  them  before  the  trial,  notwithstand- 
ing the  conclusion  stated  in  the  affidavits  that 
it  could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence. 
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Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  M.  B.  Winn  against  the  Sover- 
eign Camp  of  the  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W,  R.  Hewlett  and  H.  P.  Cobb,  both  of 
Savannah,  for  plaintiff  in  error. 

W.  B.  Stubbs,  of  Savannah,  for  defendant 
in  error. 

BROYLES,  P.  J.  This"  case  has  been  pass- 
ed upon  by  three  different  Juries.  The  first 
trial  resulted  in  a  verdict  for  the  plaintiff, 
and  a  new  trial  was  granted  by  the  trial 
court.  Upon  the  second  trial  there  was  a 
mistrial.  The  third  jury  found  in  favor  of 
the  plaintiff.  The  court  refused  a  new  trial, 
and  the  defendant  excepted. 

[1-3]  Upon  tne  trial  now  under  review  no 
exception  is  taken  to  the  charge  of  the  court, 
and  no  error  of  law  appears.  Under  the 
pleadings  the  only  issue  was  whether  the 
death  of  the  insured  was  caused  by  his  own 
hand  or  act,  or,  in  other  words,  whether 
he  committed  suicide.  While  perhaps  there 
was  evidence  which  would  have  authorized  a 
finding  that  he  had  intentionally  killed  him- 
self, we  cannot  hold,  as  a  matter  of  law,  that 
the  evidence  was  sufficient  to  overcome  the 
presumption  of  law  that  he  did  not  kill  him- 
self or  that  his  death  was  accidental.  More- 
over, "when  the  Insurance  company  defends 
upon  the  ground  of  suicide,  the  burden  is  up- 
on the  company  to  establish  such  contention 
by  a  preponderance  of  the  evidence."  Mutu- 
al Life  Insurance  Co.  v.  Durden,  9  Ga.  App. 
797,  72  S.  E.  295  (U) ;  14  R.  C.  L.  {  416,  and 
cases  dted. 

In  our  opinion  the  court  did  not  err  In  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  J  J.,  con- 
cur. 


<23  GH.  App.  786) 

SEWELL  V.  STATE.     (No.  10296.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16, 1919.) 

(SyUabuM  by  the  Court.) 

1.  Laboent  AmsB  Trust— Venue. 

The  indictment  sufficiently  charged  that  the 
offense  was  committed  in  Franklin  county,  Ga., 
where  the  defendant  was  indicted  and  tried. 

2.  Indictment  and  Information  ^=^119,  129 
(1)— Joinder  of  Counts— Kindred  Offens- 
es—Larceny After  Trust. 

The  offenses  defined  in  sections  189  and  192 
of  Penal  Code  1910,  are  kindred  offenses,  and 
may  be  charged  in  separate  counts  of  the  same 


indictment     Innes  v.  State,  ]9  Ga.  App.  271, 
91  S.  E.  839  (2). 

(a)  The  ninth  count  of  the  indictmoit,  when 
properly  construed,  is  not  based  upon  tibie  second 
clause  of  section  189  of  the  Penal  Code.  There- 
fore the  allegation  in  that  count,  as  to  a  demand 
and  a  refusal  to  pay,  was  immaterial  and  should 
be  treated  as  surplusage. 

3.  Embezzlement  ^=»8— Labcent  ^=»3(1),  7, 
8  — Larceny  by' Joint  Owner — Labcbny 
Asteb  Trust. 

While  joint  owners  of  property  cannot  be 
guilty  of  larceny  if  either  merely  takes  the 
property  to  his  exclusive  use,  unless  the  person 
from  whom  the  property  was  taken  had  the 
right  to  its  exclusive  possession  at  the  time, 
yet  one  joint  owner  may  be  guilty  of  larceny 
if  he  takes  the  entire  property  with  the  felonious 
intention  of  depriving  the  other  joint  owner  of 
his  share  thereof.  17  R.  O.  L.  i  25,  p.  23. 
Thus  where  *A.  and  B.  are  joint  owners  of  a 
promissory  note,  and  A.  collects  the  entire 
amount  of  the  note  with  the  felonious  intention 
of  depriving  B.  of  his  share  of  the  proceeds,  and 
actually  does  so  deprive  him,  A.  is  guil^  of 
larceny.  And  in  such  a  case,  if  A.  has  been  in- 
trusted by  B.  with  the  note  for  the  purpose  of 
collecting  the  entire  amount  due,  and  of  paying 
over  to  B.  his  share  of  the  proceeds,  A.  is  guilty 
of  larceny  after  trust,  where,  after  collecting 
the  entire  amount  of  the  note,  he  converts  to 
his  own  use  B.'s  share  of  the  proceeds,  instead 
of  paying  it  over  to  B. 

4.  Larceny  Ajtee  Tbust^Demxtbbbbs. 

The  court  did  not  err  in  overruling  the 
demurrers  to  the  indictment. 

5.  Cbiminal  Law  ^=>878(1)— Labcbny  After 
Trust—Indictment— Gensbax  Verdict  of 
Guiltt. 

The  indictment  containing  nine  counts,  and 
the  evidence  not  authorizing  a  finding  of  guilty 
under  the  fifth,  sixth,  or  seventh  count,  which 
charged  separate  and  distinct  offense  from  those 
charged  in  the  other  counts,  the  general  verdict 
of  guilty  was  unauthorised. 

(AddMonal  SyUahus  »y  Sdiiwrial  Staff.) 

0.  Cbiminal  Law  ^=>878(2)— Gbnebai.  Veb- 
dict— constbuctiow. 

A  general  verdict  of  guilty,  in  law,  means 
guilty  of  each  and  every  count  of  the  indict- 
ment 

Error  from  Superior  (3ourt,  Franklin  Ck>an- 
ty;   W.  L.  Hodges,  Judge. 

M.  R.  Sewell  was  convicted  ^of  larceny  aft- 
er trust,  his  motion  for  new  trial  was  denied, 
and  be  brings  error.    Reversed. 

Wolver  M.  Smith,  Thomas  &  Thomas,  and 
Stephen  C.  Upson,  all  of  Athens,  for  plaintiff 
in  error. 

A.  S.  Skelton,  Sol.  Gen.,  of  Hartwell,  and 
H.  H.  Chandler,  of  Lavonia,  for  the  State. 

BROYLES,  P.  J.  Mrs.  Sarah  A.  Sewell 
prosecuted  the  defendant,  her  son,  for  lar- 
ceny after  trust    The  indictm^it  contained 
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nine  counts.  The  defendant  demurred  to  it 
on  general  and  special  grounds,  the  demurrer 
was  overruled,  and  exceptions  pendente  lite 
were  filed.  Upon  the  trial  a  general  verdict 
of  guilty  was  returned.  A  motion  for  a  new 
trial  was  made,  to  the  overruling  of  which 
the  defendant  excepted. 

[1-4]  The  evidence  shows  that  the  prose- 
cutrix was  a  widow,  that  she  could  not  write 
her  name  or  read  writing,  and  that  the  de- 
fendant was  a  married  man,  a  dentist  by 
profession,  and  his  mother's  favorite  son. 
While,  in  some  respects,  the  evidence  is  con- 
flicting, we  think  the  Jury  were  authorized 
to  find  therefrom  that  Mrs.  Sewell  had,  in 
the  county  of  Franklin,  at  various  times,  be- 
fore the  indictment  was  found,  intrusted  the 
defendant  with  the  notes  and  the  various 
amounts  of  money,  as  charged  in  the  first, 
second,  third,  fourth,  eighth,  and  ninth 
counts  of  the  indictment,  for  the  purpose  of 
collecting  the  notes  and  applying  the  pro- 
ceeds and  the  various  sums  of  money  for  her 
use  and  benefit  It  is  true  that  the  evidence 
shows  that  most,  if  not  all,  of  this  money  was 
collected  by  the  defendant  in  1912,  and  de- 
posited to  his  mother's  credit  in  a  bank  at 
Lavonia,  Ga.,  in  the  same  year,  and  that  all 
of  it  was  drawn  out  by  April  of  the  follow- 
ing year  by  checks  to  which  Mrs.  Seweirs 
name  had  been  signed  by  the  defendant. 

It  is  earnestly  contended  by  the  learned 
counsel  for  the  defendant  that,  if  any  crime 
was  committed  by  the  defendant,  it  was 
barred  by  the  statute  of  limitations;  the 
indictment  not  having  been  found  until  the 
September  term,  1917,  of  the  superior  court 
of  Franklin  county.  It  Is  also  contended  by 
counsel  that  the  defendant's  trust  ended 
when  he  collected  the  money  for  his  mother 
and  deposited  it  to  her  credit  in  the  bank; 
and  that,  if  he  thereafter  drew  out  the  mon- 
ey from  the  bank,  by  signing  his  mother's 
name  to  the  checks  without  her  authority, 
he  would  be  guilty  of  the  offense  of  forgery, 
and  not  of  larceny  after  trust  Under  all 
the  peculiar  and  particular  facts  of  this 
case,  we  do  not  think  that  either  of  these 
contentions  is  sound.  The  evidence  does  not 
show  that  the  defendant's  trust  was  ended 
when  the  funds  which  he  had  been  intrust- 
ed by  his  mother  to  collect  had  been  de- 
posited to  her  credit  in  the  bank  at  Lavonia. 
When  the  apparently  conflicting  parts  of 
Mrs.  Sewell's  testimony  are  construed  and 
reconciled  in  the  light  of  her  entire  tes- 
timony, the  jury  were  authorized  to  find  that 
she  fltid  unreservedly  placed  her  entire  busl- 
ne.«j[  Affairs  In  the  hands  of  the  defendant, 
that  she  had  intrusted  him  with  all  her  mon- 
ey, and  with  her  notes,  for  the  purpose  of 
collecting  them  and  placing  the  proceeds  to 
her  credit  in  the  bank  at  Lavonia,  and, 
after  that,  of  keeping  the  money  safely  for 
her  in  the  bank,  or  drawing  it  out  and  ap- 
plying it  to  her  wants  and  necessities.  The 
fa(!t  that,  when  the  money  was  placed  In  the 
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bank  to  the  general  credit  of  Mrs,  Sewell, 
the  bank  became  the  owner  of  this  particu- 
lar money,  and  the  relation  of  debtor  and 
creditor  between  Mrs.  Sewell  and  the  bank 
then  arose,  would  not,  under  these  circum- 
stances, alter  the  legal  status  of  the  trust 
relationship  as  between  Mrs.  Sewell  and  her 
son.  The  Jury  were  authorized  to  find  from 
Mrs.  Sewell's  evidence  that,  although  she 
had  never  expressly  given  him  specific  au- 
thority to  withdraw  this  money  from  the 
bank,  after  it  had  been  deposited  to  her 
credit,  he  did  have  general  authority,  as  her 
agent,  to  do  so ;  and  it  was  shown  by  other 
evidence  that,  acting  as  her  agent,  he  had 
withdrawn  this  money  with  her  implied  au- 
thority, and  that  afterwards  h^  was  still 
holding  it  in  trust  for  her,  and  that  he  did 
not  convert  it  to  his  own  use  until  about  a 
year  before  the  finding  of  the  indictment 
against  him. 

In  our  opinion  the  evidence  suflldently 
showed  that  the  offenses  charged,  except 
those  alleged  in  the  fifth,  sixth,  and  seventh 
counts  of  the  indictment,  were  committed  in 
Franklin  county,  within  four  years  of  the 
finding  of  the  indictment  against  the  de- 
fendant. While  the  evidence  showed  that  a 
demand  upon  the  defendant  for  the  return 
of  the  money  had  been  made  in  Franklin 
county  and  was  refused,  this  evidence  was 
Immaterial,  as  the  indictment,  when  prop- 
erly construed,  was  not  based  on  the  second 
clause  of  section  189  of  the  Penal  Code,  and 
no  demand  was  necessary.  Innes  v.  State, 
19  Ga.  App.  271,  91  S.  E.  339. 

[6,  6]  The  special  grounds  of  the  motion 
for  a  new  trial  are  merely  amplifications  of 
the  general  grounds,  and  except  that  the  al- 
legations in  the  fifth,  sixth,  and  seventh 
counts  of  the  indictment  were  not  supiwrted 
by  any  evidence,  the  general  verdict  of  guilty 
was  authorized.  Inasmuch,  however,  as  the 
charges  in  those  counts  were  unsupported  by 
any  evidence,  the  general  verdict  of  guiltj^ 
was  unauthorized  and  must  be  set  aside^ 
The  indictment  contained  nine  counts,  and 
the  fifth,  sixth,  and  seventh  counts  charged 
that  the  defendant  had  been  intrusted  with 
certain  specific  sums  of  money  which  he  un- 
lawfully converted  to  his  own  use.  These 
specific  amounts  of  money  were  not  mention- 
ed in  any  of  the  other  counts  of  the  indict- 
ment, and  these  three  counts  charged  sep- 
arate and  distinct  offenses  from  those  charg- 
ed in  the  other  counts. 

[8]  The  general  verdict  of  guilty,  in  law, 
meant  guilty  under  each  and  every  count  of 
the  Indictment,  and  the  court  therefore  erred 
in  overruling  the  motion  for  a  new  trial. 
See,  in  this  connection,  Tooke  v.  State,  4 
Ga.  App.  495,  61  S.  E.  917;  Hall  v.  State, 
8  Ga.  App.  747,  750,  70  S.  B.  211;  Innes, 
V.  State.  19  Ga.  App.  271,  91  S.  E.  339. 

Judgment  reversed. 

BLOOD  WORTH  and  STBPHBINS,  JJ.,  con- 
cur. 
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(No.  3697.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  6,  1919.) 

(Syllahvs  hy  the  Co\irt.) 

1.  Pleading  €=>317(3),  326  — Bill  of  Pab- 
TicuLARS— Insufficiency— Pbocedube. 

A  bill  of  particulars  may  be  filed  by  the 
plaintiff  in  an  action  for  personal  injuries,  even 
though  the  same  is  not  demanded  by  the  ad- 
verse party,  and  if  the  defendant  would  take 
advantage  of  insufficiencies  therein  he  must 
move  for  a  more  specific  one.  An  objection  to 
the  filing  thereof  will  not  avail  him. 

2.  Pleading  ^=>429— Action  fob  Injubies— 
■Bill  of  Pabticulabs— Objections  to  Evi- 
dence. 

Where  in  such  case  the  bill  of  particulars 
filed  clearly  states  the  matters  on  account  of 
which  damages  are  claimed,  and  the  amount  of 
damages  asked  because  of  each  of  such  matters, 
it  is  sufficient  to  permit  the  introduction  of  evi- 
dence thereunder. 

3.  Appeal  and  Ebbob  ^=»1002  —  Vebdict— 
Evidence— Review. 

The  verdict  of  a  jury  dependent  upon  con- 
flicting oral  testimony  will  not  ordinarily  be  set 
aside  upon  the  sole  ground  that  it  is  not  in 
harmony  with  the  testimony  of  the  greater  num- 
ber of  witnesses. 

I 

4.  Cabbiebs  «=>303(4)— Duty  Towabd  Pas- 
SENGEB— Stopping  Tbain  to  Pebmit  Pas- 

SENGEB  TO  ALIGHT. 

In  the  performance  of  its  duty,  a  carrier  of 
passengers  must  stop  its  train  at  a  station  to 
which  a  passenger  is  destined,  and  keep  the 
same  stationary  a  sufficient  length  of  time  to 
allow  him  to  alight  therefrom  in  safety. 

5.  Carbiebs  ^=»316(3)  —  Alighting  fbom 
Tba  I N— Negligence— Li  ABILITY. 

Where  a  passenger,  after  the  station  to 
which  he  is  destined  has  been  announced,  and 
the  train  upon  which  he  is  riding  has  come  to 
a  stop  at  such  station,  immediately  proceeds  to 
alight  from  such  train,  and  while  he  is  so  doing 
the  same  is  so  suddenly  and  abruptly  moved  or 
jolted  as  to  throw  him  down  and  cause  him 
injury,  the  carrier  will  be  liable,  in  the  absence 
of  an  explanation  upon  its  part  of  such  sud- 
den movement  of  its  train  attributing  the  same 
to  a  cause  beyond  its  control. 

6.  Tbial  ^=»2eO(l)— Requested  Instbuction 
—Given  Instbuctions. 

It  is  not  error  for  the  trial  court  to  refuse 
to  give  an  instruction  asked,  where  the  propo- 
sition of  law  contained  therein  is  fully  covered 
by  other  instructions  given. 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  R.  B.  Bartlett  against  the  Bal- 
timore &  Ohio  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 


E.  A.  Brannon  and  W.  W.  Brannon,  both 
of  Weston,  for  plaintiff  in  error. 

Charles  P.  Swint,  of  Weston,  for  defend- 
ant in  error. 

RITZ,  J.  The  defendant  railroad  com- 
pany, by  this  writ  of  error,  seeks  reversal 
of  a  judgment  in  favor  of  the  plaintiff  for 
damages  for  an  injury  received  by  blm  while 
a  passenger  on  one  of  its  trains. 

The  plaintiff  became  a  passenger  on  one 
of  defendant  company's  trains  at  its  station 
at  Burnsville,  his  destination  being  another 
station  named  Arnold,  in  the  county  of 
Lewis.  He  states  that  when  he  got  on  the 
train  at  Burnsville  he  went  into  a  car  in 
which  there  were  no  passengers,  and  that 
when  the  next  station  was  reached,  while 
the  train  was  stopped  at  that  point,  he  re- 
moved to  the  next  car  to  the  rear,  and  plac- 
ed his  hand  bag  or  suit  case  in  the  front 
seat  of  that  car,  and  seated  himself  in  the 
fourth  or  fifth  seat  from  the  front.  Just 
before  the  arrival  of  the  train  at  Arnold  he 
says  that  one  of  the  employes  of  the  com- 
pany in  charge  of  the  train  announced  the 
station  in  a  loud  tone  of  voice,  and  that  he 
immediately  prepared  to  alight  He  says 
that  after  the  train  had  slowed  down  he 
stood  up  and  held  on  to  the  seat  In  front  of 
him  with  his  hands  until  the  train  came  to 
a  full  stop;  that  he  thereupon  stepped  into 
the  aisle  and  walked  toward  the  front  of 
the  car  for  the  purpose  of  getting  his  bag- 
gage and  alighting  from  the  train ;  that  after* 
proceeding  some  10  or  12  feet  and  nearly  to 
the  front  of  the  car  the  train  was  suddenly 
and  violently  moved  so  that  he  was  thrown 
forward,  his  knee  striking  against  one  of  the 
seats,  and  he  being  able  to  save  himself  from 
being  thrown  entirely  to  the  floor  by  catch- 
ing on  another  one.  He  Immediately  got  up, 
secured  his  baggage,  and  left  the  train,  not 
feeling  at  that  time  that  his  injury  was  very 
serious.  After  getting  off  the  train  he  went 
to  the  residence  of  a  man  by  the  name  of 
Arnold,  and  there  ate  dinner,  it  being  about 
noon  when  the  train  arrived  at  this  station. 
He  states  that  while  he  was  eating,  his  leg 
began  to  pain  him  very  severely,  and,  upon 
calling  the  attention  of  Mrs.  Arnold  and  her 
mother  to  this  fact,  they  furnlsed  him  some 
liniment  with  which  to  bathe  it.  In  this  he 
is  corroborated  by  their  testimony.  He  re- 
mained at  the  Arnold  home  until  about  4 
o'clock  in  the  afternoon,  when  he  walked  to 
the  station,  and  after  procuring  a  ticket  to 
Weston  boarded  a  passenger  train  for  that 
place.  He  says  that  his  leg  was  paining  him 
severely  at  this  time,  and  when  he  got  on 
the  train  he  called  the  attention  of  the  con- 
ductor to  the  injury  that  he  had  received. 
When  he  got  to  Weston  his  condition  was 
such  that  he  was  unable  to  walk,  as  he 
claims,  without  aid.    He  thereupon  procured 
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a  pair  of  cratches,  and  with  the  assistance 
of  these  he  went  to  the  home  of  a  friendi 
who  was  express  agent  at  Weston,  and  there 
remahied  all  night.  His  condition  continued 
to  grow  worse,  alttKmgh  he  was  famished  hy 
this  friend  with  Uniment  daring  the  night 
with  which  to  bathe  the  Injored  member. 
The  next  morning  he  walked  on  his  cratches 
to  the  station  of  the  interurban  line  at  Wes- 
ton, there  boarded  the  car,  and  went  to  his 
home  at  Lost  Oreek  In  Harrison  county. 
When  he  arrived  at  the  station  he  was  met 
by  some  of  his  family  with  a  wagon,  In 
which  he  rode  to  his  residence.  On  reach- 
ing home  he  immediately  sent  for  a  doctor, 
and  from  that  time  he  was  unable  for  a 
number  of  months  to  walk  without  his 
crutches.  After  some  six  or  eight  months 
he  was  able  to  walk  with  a  crutch  and  a 
cane,  and  later  discarded  the  crutch  and 
walked  with  the  cane  alone,  and  at  the  time 
of  the  trial,  two  years  after  the  accident, 
he  was  endeavoring  to  get  along  without  ei- 
ther cane  or  crutch.  As  to  the  extent  of  the 
injury  to  his  leg  and  the  result  upon  his 
activities  therefrom,  he  is  fully  corroborated 
by  the  physician  and  surgeon  who  attended 
bim,  and  by  his  neighbors.  As  to  the  man- 
ner in  which  he  received  the  injury,  there 
is  no  direct  testimony  except  his  own.  The 
defendant  company  introduced  the  train 
crew,  consisting  of  the  conductor,  engineman, 
fireman,  baggagemaster  and  brakeman.  All 
of  them  testify  that  there  was  no  sud- 
den movement  or  Jerking  of  the  train  after 
it  stopped  at  Arnold  on  the  day  in  question. 
The  conductor,  engineman,  and  fireman  tes- 
tify that  they  knew  nothing  of  this  injury  to 
the  plaintiff  until  the  next  day,  and  that 
when  they  then  heard  of  it  they  conferred  to- 
gether, and  were  all  satisfied  that  he  could 
not  have  been  thrown  down  from  any  sud- 
den movement  of  the  train.  The  brakeman 
and  baggagemaster  say  that  their  attention 
was  not  called  to  it  until  three  days  later, 
when  a  claim  agent  of  the  company  called 
upon  them  for  a  statement,  and  that  at  that 
time  they  could  recall  no  unusual  movement 
of  the  train  on  the  occasion  of  the  injury. 
It  Is  shown,  however,  that  the  conductor  and 
the  brakeman,  at  the  time  the  plaintiff  con- 
tends he  was  injured,  had  stepped  off  the 
train,  and  were  standing  on  the  ground  at 
its  side.  The  engineman  and  fireman  were 
in  the  engine  ahead,  and  the  baggagemas- 
ter was  in  the  baggage  car,  as  he  stated, 
presumably  standing  at  the  door  for  the  pur- 
pose of  receiving  or  discharging  baggage. 
Upon  this  showing  the  Jury  found  a  verdict 
In  favor  of  the  plaintiff,  which  the  circuit 
court  refused  to  set  aside. 

[1,2]  At  the  trial  of  the  case  the  plaintiff 
tendered  and  asked  leave  to  file  a  bill  of 
particulars,  In  which  he  set  forth  the  items 
for  which  he  claimed  damages,  and  the 
amount  of  each  item.    These  Items  were  all 


set  out  In  the  declaration,  hut  the  amount 
claimed  on  account  of  each  of  them  was  not 
therein  specified.  There  was  no  demand 
made  by  the  defendant  for  such  a  bill  of  par* 
ticulars.  The  defendant  objected  to  the  filing 
of  the  same,  but  the  court  overruled  the  ob- 
jection, and  allowed  It  to  be  filed.  This  ac- 
tion of  the  court  Is  now  assigned  as  error. 
There  is  no  merit  In  this  assignment.  The 
plaintiff  was  not  required  to  file  this  bill  of 
particulars,  but  there  was  no  reason  why  It 
should  not  have  been  allowed  to  be  filed. 
Even  had  the  defendant  demanded  such  a 
bill  in  this  case  and  the  court  had  sustained 
the  demand,  the  one  filed  would  surely  have 
been  ample,  for  it  particularizes  each  item 
for  which  damages  is  claimed,  including  the 
expense  of  nurses,  doctors'  bills,  loss  of  time 
of  the  plaintiff  from  his  work,  money  spent 
for  medicines,  damages  for  pain  and  suffer- 
ing endured  by  him,  and  for  the  services 
rendered  him  by  members  of  his  family  in 
lieu  of  nurses.  It  is  a  little  difficult  to  un- 
derstand how  plaintiff  could  have  been  more 
particular.  Further  than  that,  the  defend- 
ant did  not  demand  any  more  particular 
statement,  but  simply  objected  to  the  filing 
of  this  one,  nor  did  it  upon  the  trial  of  the 
case  object  to  the  introduction  of  evidence 
tending  to  sustain  the  various  items  set  forth. 
Ordinarily  such  bills  of  particulars  are  not 
required  in  actions  of  this  character,  for  the 
reason  that  the  declaration  as  a  rule  sets 
forth  the  claims  of  the  plaintiff  for  dam- 
ages with  sufficient  certainty  to  fully  inform 
the  defendant  thereof.  However,  there  are 
cases  where  such  a  demand  is  properly  sus- 
tained. In  such  case,  if  the  bill  of  particu- 
lars furnished  does  not,  in  the  opinion  of 
the  defendant,  sufficiently  state  the  claims 
relied  upon  by  the  plaintiff,  his  remedy  is 
to  move  for  a  more  particular  statement,  or 
to  object  to  the  introduction  of  any  evi- 
dence showing,  or  tending  to  show,  damages 
under  an  item  which  it  Is  contended  is  not 
sufficiently  stated.  In  this  case  the  defend- 
ant does  not  suggest  anything  wrong  with 
the  bill  of  particulars  filed,  and  we  perceive 
no  insufficiency  in  the  statement  of  the  plain- 
tiff's claims  for  damages  as  therein  made. 
[3]  The  principal  contention  of  the  defend- 
ant is  that  the  circuit  court  should  have  di- 
rected a  verdict  in  Its  favor.  It  contends 
that  its  evidence  so  clearly  preponderated 
over  that  offered  by  the  plaintiff,  as  to  the 
manner  in  which  the  injury  was  received, 
that  the  court  should  have  directed  the  Jury 
to  disregard  his  testimony.  The  defendant 
insists  that  Its  evidence  clearly  shows  that 
this  accident  did  not  happen  from  any  sudden 
Jerk  or  sudden  move  of  the  train  after  It 
had  stopped  at  Arnold,  but  that  the  plaintiff 
must  have  started  from  his  seat  before  the 
train  had  come  to  a  stop,  and  been  thrown 
down  from  some  movement  of  the  train  in- 
cident to  its  ordinary  operation.    The  plain- 
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tiff  does  not  contend  for  any  recovery  in  this 
case  except  upon  the  theory  that,  after  the 
train  stopped,  and  he  had  started  to  alight 
therefrom,  it  was  so  suddenly  and  violently 
Jerked  or  moved  that  he  was  thrown  down 
and  injured.  The  instructions  given  by  the 
court  on  his  behalf  base  his  right  to  recover 
solely  upon  this  theory.  The  defendant  cites 
a  number  of  authorities  holding  that  where 
an  injury  is  received  by  a  passenger  from  the 
ordinary  swaying  or  Jerking  of  the  train 
while  in  motion,  such  passenger  cannot  re- 
cover. Those  authorities  have  no  application 
to  the  state  of  facts  relied  upon  for  recovery 
here,  for  as  before  indicated  there  is  no  di- 
rect evidence  tending  to  show  that  the  plain- 
tiff was  injured  in  any  such  manner,  and 
such  is  not  the  basis  for  recovery.  Of  course, 
the  defendant  contends  that  its  evidence 
shows  that  the  plaintiff  must  have  been 
thrown  down  from  some  such  swaying  or 
movement  of  the  train  ordinarily  incident  to 
making  a  stop  thereof,  but  there  is  no  evi- 
dence upon  which  to  base  this  assumption, 
except  the  inference  which  may  be  drawn 
from  the  plaintiffs  injury,  and  the  testimony 
of  its  witnesses  that  there  was  no  movement 
of  the  train  after  it  stopped;  and  its  con- 
tention is  that  the  Jury  should  not  be  al- 
lowed to  find,  under  the  evidence  in  this  case, 
that  this  injury  happened  in  any  other  way ; 
that  its  evidence  so  far  outweighed  the  ev- 
idence of  the  plaintiff  that  no  recovery 
should  have  been  allowed  upon  the  theory 
set  up  by  him.  It  contends  that  the  physical 
fact  that  the  plaintiff  fell  forward  in  the  car 
is  evidence  that  he  was  not  thrown  down  by 
any  sudden  forward  jerking  of  the  train. 
This  may  be  true,  but  the  plaintiff  in  his 
evidence  nowhere  says  that  the  sudden  Jerk- 
ing or  movement  of  the  train  which  threw 
him  down  was  a  forward  movement  thereof. 
He  repeatedly  says  in  his  testimony  that  this 
movement  or  Jerk  was  such  a  one  as  threw 
him  forward,  but  he  does  not  say  in  which 
direction  the  train  moved  or  Jerked  at  the 
time  he  fell,  so  that  there  is  nothing  in  the 
argument  that  his  testimony  is  denied  by  the 
fact  that  he  fell  forward  Instead  of  back- 
ward. The  Jerk  or  movement  of  the  train 
which  threw  him  down,  according  to  his  ev- 
idence, was  such  a  one  as  to  throw  him  for- 
ward, and  if  this  required  a  retrograde  move- 
ment of  the  train,  that  is  the  kind  that  oc- 
curred. The  conflict  in  the  evidence  In  this 
case  arises  solely  from  the  oral  testimony  of 
the  plaintiff  on  the  one  hand  and  the  oral 
testimony  of  the  train  crew  on  the  other. 
This  question  was  fairly  and  clearly  submit- 
ted to  the  jury  by  the  trial  court,  and  their 
verdict  finds  that  the  plaintiff  was  injured  in 
the  manner  in  which  he  testified. 

It  may  be  said  in  this  connection  that  the 
testimony  of  the  defendant's  train  crew  is 
dependent  upon  their  recollection  of  an  inci- 
dent to  which  their  attention  was  not  called 


until  the  day  afterward,  as  to  three  of  them, 
and  as  to  the  other  two,  three  days  later. 
It  was  as  to  what  had  been  dcwe  at  a  station 
in  stopping  the  train.  The  Jury,  no  doubt, 
in  considering  the  testimony,  took  into  con- 
sideration these  facts,  and  also  the  further 
fact  that  both  the  conductor  and  the  brake- 
man  were  not  upon  the  train  at  the  time  the 
plaintiff  fell,  but  were  standing  upon  the 
ground  at  the  side  of  It.  The  train  crew 
were  unable  to  testify  as  to  any  other  thing 
that  happened  on  that  day.  None  of  them 
had  any  recollection  of  seeing  the  plaintiff  on 
the  train;  they  did  not  know  how  many 
passengers  alighted  from  the  train  at  this 
station;  they  did  not  know  how  long  they 
stopped  at  this  station,  or  whether  or  not 
any  baggage  had  been  unloaded  at  this  sta- 
tion on  that  day.  A  number  of  other  ques- 
tions were  asked  them  to  test  their  memory 
as  to  what  happened  during  that  stop,  and 
they  had  no  recollection  of  anything  except 
that  there  was  no  movement  of  the  train  aft- 
er it  stopped  until  it  again  started  and  pro- 
ceeded on  its  way. 

In  the  case  of  Harman  v.  Appalachian 
Power  Co.,  77  W.  Va.  48,  86  S.  B.  917,  the 
plaintiff  was  suing  to  recover  damages  for 
an  injury  which  she  charged  was  received 
by  her  while  getting  off  a  street  car  of  the 
defendant;  her  contention  being  that  while 
she  was  on  the  step  of  the  car  in  the  act  o£ 
alighting  therefrom  the  car  was  suddenly 
started,  and  she  was  thrown  to  the  ground. 
She  was  the  sole  witness  in  her  behalf.  Ten 
other  witnesses,  most  of  whom  were  passen- 
gers on  the  car,  and  whose  attention  was 
attracted  to  the  plaintiff  at  the  time  she  re- 
ceived the  injury,  testify  that  she  did  not 
wait  for  the  car  to  stop  at  her  station,  but 
stepped  tlierefrom  while  the  same  was  still 
in  motion,  and  before  it  had  come  to  a  stop. 
The  Jury  found  a  verdict  in  her  favor,  and 
the  same  was  sustained,  notwithstanding  this 
preponderance  of  the  evidence  in  favor  of 
the  defendant  It  will  be  observed  that  in 
that  case  the  defendant's  witnesses  had  their 
attention  called  to  the  accident  at  the  very 
time  it  had  happened ;  that  they  were  observ- 
ing the  plaintiff  at  the  time  she  alighted,  but 
because  of  the  finding  of  the  Jury,  in  her  fa- 
vor this  court,  upon  mere  numerical  prepon- 
derance of  witnesses,  would  not  disturb  the 
verdict.  That  case  was  very  much  stronger 
for  setting  aside  the  verdict  because  of  the 
preponderance  of  oral  testimony  than  the  case 
here.  Ordinarily  no  mere  numerical  pre- 
ponderance of  witnesses  will  be  sufficient  to 
set  aside  the  verdict  of  a  Jury,  unless  such 
preponderance  is  supported  by  some  doc- 
umentary or  other  evidence  which  gives  to  it 
a  character  of  finality. 

[4,  6]  It  is  not  seriously  contended  by  the 
defendant  that  the  plaintiff  would  not  be 
entitled  to  recover  in  this  case  If  he  was  in- 
jured in  the  manner  indicated  by  his  testi* 
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mons,  and  as  found  by  the  jury.  It  is  the 
duty  of  a  carrier  of  passengers  to  exercise 
the  highest  degree  of  care  for  the  safety  of 
those  traveling  on  Its  trains,  and  the  per- 
formance of  this  duty  requires  that  such 
trains  shall  be  stopped  at  stations  where 
passengers  are  to  alight  a  sufficient  time  to 
allow  them  to  do  so  in  safety,  and  that 
while  so  stopped  for  such  purpose  they  shall 
not  be  moved  or  handled  in  such  manner  as 
to  cause  injury  to  a  (passenger  alighting 
therefrom.  If  it  is  shown  that  a  passenger 
attempts  to  alight  from  a  train  after  it  is 
stopped,  and  after  the  carrier's  agent  has  no- 
tified passengers  to  alight  by  announcing  the 
station,  and  he  Is  injured  by  any  sudden 
movement  of  the  train  while  so  alighting, 
the  carrier  will  be  liable  in  damages  for 
such  injury  unless  it  explains  such  move- 
ment and  clearly  attributes  it  to  some  cause 
over  which  it  had  no  control.  In  this 
case  no  such  attempt  was  made.  The  only 
defense  set  up  was  to  deny  that  the  injury 
occurred  as  claimed  by  the  plaintiff.  In  Gue- 
rin  V.  RaUway  Co.,  72  W.  Va.  725,  79  S.  E. 
739.  it  was  held  that  a  carrier  was  liable  to 
a  passenger  injured  while  attempting  to 
alight,  by  the  starting  or  sudden  stopping  of 
the  train  after  it  had  stopped  at  its  destina- 
tion to  let  off  and  take  on  passengers.  In 
Duty  V.  Railway  Co.,  70  W.  Va.  14,  73  S.  E. 
331«  it  was  likewise  held  to  be  actionable 
negligence  for  the  conductor  or  other  serv- 
ant of  the  company  to  start  the  train  while 
passengers  were  in  the  act  of  getting  on  or 
alighting  therefrom.  In  Kennedy  v.  Rail- 
way Co.,  68  W.  Va.  589,  70  S.  B.  359,  the  car- 
rier was  held  liable  for  starting  the  train 
while  a  female  passenger  was  alighting  there- 
from. These  decisions  are  well  supported  by 
the  authorities  in  other  jurisdictions.  Pome- 
roy  V.  Railroad  Co.,  172  Mass.  92,  51  N.  E. 
523,  Nance  v.  Railroad  Co.,  94  N.  C.  619; 
^'o^folk  &  W.  Ry.  Co.  v.  Prinnell,  3  S.  E.  95, 
1  Va.  Dec  626 ;  Kentucky  &  Indiana  Bridge 
Co.  V.  Quinkert,  2  Ind.  App.  244, 28  N.  B.  338 ; 
East  Line  Red  River  Ry.  Co.  v.  Rushing,  69 
Tex.  306,  6  S.  W.  834;  Sauter  v.  Railroad 
Co.,  66  N.  Y.  50,  23  Am.  Rep.  18.  Innumer- 
able authorities  might  be  cited  to  support 
the  general  proposition,  but  those  above  men- 
tioned are  decisions  in  cases  similar  in  their 
facts  to  the  case  we  are  here  considering. 
[6]  The  action  of  the  court  in  refusing  to 
give  a  certain  instruction  asked  by  the  de- 
fendant is  also  relied  upon  for  reversal.  This 
instruction  told  the  jury  that  where  the  bur- 
den is  on  a  party  to  prove  a  material  fact  in 
issue,  failure  to  produce  an  important  and 
necessary  witness  to  such  fact  raises  the  pre- 
sumption that  such  witness'  testimony,  if  in- 
troduced, would  be  adverse  to  the  contentions 
of  said  party.  This  instruction  does  not  cor- 
rectly state  the  proposition  of  law  which  It 
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attempts  to  present.  In  order  for  this  pre- 
sumption to  exist  against  a  party,  it  must  ap- 
pear that  he  is  able  to  produce,  and  has  some 
control,  by  reason  of  his  situation  or  relation, 
over  the  witness  whose  testimony  would 
clear  up  the  situation.  Such  was  the  case  in 
Vandervort  v.  Fouse,  52  W.  Va.  214,  43  S.  B. 
112,  and  Union  Trust  Co.  v.  McClellan,  40 
W.  Va.  405,  21  S.  E.  1025.  In  this  case  It 
does  not  appear  that  the  plaintiff  did  not  In- 
troduce all  of  the  witnesses  he  could  secure. 
It  is  not  Indicated  that  there  was  any  other 
witness  to  this  accident  available  to  the  plain- 
tiff, or  Imown  to  him.  Even  though  the  in- 
struction did  correctly  state  the  proposition 
of  law,  it  is  fully  covered  by  instructions 
21  and  22,  given  on  behalf  of  the  defendant 
They  are  more  favorable  to  the  defendant 
than  it  was  entitled  to  in  this  case,  and  it 
was  not  error  for  the  court  to  refuse  the 
third  request  for  the  same  legal  proposition. , 
We  conclude  that  there  is  no  error  in  the 
judgment  complained  of,  and  the  same  is 
affirmed. 


(84  W.  Va.  i») 
HELMICK  V.    KRAFT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  6,  1919.) 

(ByUdbus  hy  the  Oouri.) 

1.  Pabtition  ^=»55(2)— BiMi— Sufficienot. 

In  a  bill  for  partition,  it  suffices  to  al- 
lege facts  from  which  the  state  of  the  title  to 
the  property,  the  number  of  owners,  and  their 
respective  interests  appear  by  necessary  impli- 
cation. There  need  not  be  formal  allegations 
of  the  seizin  of  the  parties  interested  and  the 
shares  to  which  they  are  entitled. 

2.  Partition  ^=»46(1)— Infant  Defendant— 
Guardian. 

The  guardian  of  an  infant  party  to  such  a 
suit  is  not  a  necessary  party,  even  though  sale 
of  the  property  is  necessacy  to  effectuation  of 
the  partition. 

3.  Partition  ^=s>46(1)— Necessary  Parties- 
Husband  OF  Defendant. 

Nor  is  the  husband  of  a  female  coparcener 
a  necessary  party  to  such  a  suit,,  unless  he  has 
some  interest  in  the  land  other  than  his  con- 
tingent right  of  curtesy. 

4.  Partition     ^=s>46(1)  —  Parties  —  Lien 
Creditors— Trustees'  Deeds  of  Trust. 

Lien  creditors  of  the  cotenants,  holding  liens 
on  the  whole  of  the  property,  or  of  one  or 
more  of  them,  holding  liens  on  one  or  more  un- 
divided interests,  are  not  necessary  parties  to 
such  a  suit,  nor  are  the  trustees  in  deeds  of 
trust  creating  such  liens,  or  mortgagees  not  in 
possession. 

5.  Partition  ^=»46(1),  77(3)— Parties— Sale 
—Statute, 

Section  3  of  chapter  79  of  the  Code  (sec. 
3916)  authorizes  a  sale,  in  a  partition  suit,  of 
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property  insusceptible  of  conyenient  divisiou 
in  kind,  when  snch  sale  will  be  promotive  of  the 
interest  of  the  owners,  subject  to  the  liens  there- 
on, if  any,  except  in  the  case  of  the  interest 
of  a  deceased  cotenant  on  which  there  are  liens, 
and  contemplates  such  sale;  wherefore  lien 
creditors  of  living  cotenants  are  never  neces- 
sary parties,  unless  there  are  circumstances 
pertaining  to  the  liens,  which  constitute  an  im- 
pediment to  a  fair  sale. 

6.  Partition  «c5»109(2)  —  Lien  Dkbts  —  As- 

BUICPTION  BT  PUBCHASEB. 

In  such  case,  the  purchaser  does  not  assume 
the  lien  debts.  He  merely  takes  the  property 
subject  to  the  debts. 

7.  Partition  ^=s>111  (3)— Proceeds  of  SAI4E— • 
Distribution. 

If  one  of  two  coparceners  has  incumbered 
his  interest,  the  court,  in  distributing  the  pro- 
ceeds of  sale,  may  decree  to  the  other  an  amouut 
out  of  the  proceeds  equal  to  the  debts  on  the 
incUjinbered  share  and  then  divide  the  residue 
thereof  equally  between  them. 

8.  Partition  ^=»111(3)— Proceeds  of  Sale- 
Distribution 

The  allowance  to  the  owner  of  the  unincum- 
bered share,  to  equalize  him,  may  be  made  out 
of  the  cash  payment,  if  sufficient,  when  only  a 
part  of  the  purchase  money  has  been  paid  in 
cash. 

9.  Partition  ^=»79— Report  of  Commission- 
ers—Sale— Decree  . 

In  the  absence  of  evidence  to  the  contrary, 
the  report  of  commissioners  appointed  to  make 
partition,  saying  the  interests  of  the  parties 
will  be  promoted  by  a  sale  of  the  property,  aft- 
er having  found  it  to  be  insusceptible  of  di- 
vision in  kind,  justifies  a  decree  of  sale. 

Appeal  from  Circuit  Court,  Harrison 
County. 

Bill  for  partition  by  Mary  D.  Helmick 
against  Helen  G.  Kraft,  an  infant,  etc.  From 
a  decree  ordering  a  sale,  defendant  appeals. 
Affirmed  and  remanded. 

Law  &  McCue,  of  Clarksburg,  for  appellant. 
Smith  &  Jackson,  of  Clarksburg,  for  ap- 
pellee. 

POFFENBARGER,  J.  On  this  appeal 
from  a  decree  in  a  partition  suit,  ordering  a 
sale  of  real  estate  for  insusceptibility  of  di- 
vision In  kind,  the  entire  procedure  is  as- 
sailed, the  bill  as  to  its  sutficiency  on  its  face, 
the  status  of  the  case  as  to  parties,  and  the 
final  decree. 

[1]  Following  the  form  prescribed  by 
Hog's  Kqulty  Procedure,  §  967,  and  fully  meas- 
uring up  to  the  requirements  of  the  stand- 
ard prescribed  in  Richmond  v.  Richmond,  62 
W.  Va.  206,  57  S.  B.  736,  and  Martin  v.  Mar- 
tin, 95  Va.  26,  27  S.  E.  810,  the  bill  is  amply 
sufficient,  and  the  court  properly  overruled 
the  demurrer.     Describing  the  property  in 


general  terms,  It  alleges  that  Owen  Ktaft 
died  seized  and  possessed  thereof  and  Intes- 
tate, August  3,  IGll,  and  that  the  plaintiff 
and  defendant  are  his  only  children  and  heirs 
at  law.  It  was  not  necessary  fbrmaliy  to  al- 
lege that  the  parties  were  seized  and  pos- 
sessed of  the  property  as  cc^arceners,  eaA 
owning  an  undivided  half  thereof.  The  lan- 
guage of  the  bill  necessarily  implied  all  of 
this,  and,  by  necessary  implication,  set  It 
forth  with  sufficient  certainty. 

[2-4]  To  sustain  the  theory  of  lack  of  imr- 
ties,  averments  of  the  answer  and  the  amend- 
ed and  supplemental  ans\^'ers  are  Inyoked. 
These  averments  are  that  the  defendant,  an 
infant,  has  a  duly  appointed  and  qualified 
guardian;  that  the  plalntifT  is  a  married 
woman  having  a  husband  living  within  the 
jurisdiction  of  the  court ;  and  that  the  plain- 
tiff's undivided  interest  In  the  property  Is  in- 
cumbered by  several  deeds  of  trust  In  whidi 
her  husband  joined,  two  of  them  securing 
debts  amounting  to  $4,000  held  by  J.  E.  Law, 
assignee  of  Nicholas  Levlngood,  one  securing 
two  debts  to  Richard  D.  Mayo  amounting  to 
more  than  $3,900,  and  one  securing  a  debt  of 
$2,000  held  by  the  Bank  of  Jane  Lew.  In  the 
deed  of  trust  securing  the  Levlngood  debts 
held  by  Law,  Harvey  W.  Harmer  is  trustee. 
In- the  one  securing  the  Mayo  debts,  J.  B. 
Law  is  trustee.  In  the  one  securing  the  bank 
debt,  Charles  W.  Louchery  is  trustee.  When 
the  cause  came  on  to  be  heard  upon  the  bill, 
answer,  depositions,  and  report  of  commis- 
sioners, the  defendant  protested  against  the 
entry  of  a  decree  and  moved  the  court  to  re- 
quire the  plaintiff's  husband,  the  defendant's 
guardian,  the  creditors,  and  the  trustees  in 
the  deeds  of  trusts  to  be  made  parties;  bnt 
the  motion  was  overruled  and  a  decree  en- 
tered, finding  the  property  insusceptible  of 
partition  and  a  sale  thdreof  advantageous  to 
the  parties  Interested,  and  ordering  sale 
thereof  to  be  made. 

In  the  absence  of  a  statute  requiring  the 
guardian  of  an  infant  to  be  made  a  party  to 
a  suit  for  partition  of  land  in  which  the  ward 
is  interested,  the  guardian  is  not  a  necessary 
party  thereto.  In  some  states,  statutes  make 
the  guardian  a  proper  party.  Budde  v.  Reb- 
enack,  137  Mo.  179,  38  S.  W.  910.  It  may  be 
that  a  guardian  can  appear  for  an  infant  in 
such  a  suit  Merritt  v.  Home,  5  Ohio  St.  307, 
67  Am.  Dec.  298.  Notwithstanding  the  guard- 
ian's right  of  possession  and  control  of  his 
ward's  real  estate,  there  is  no  suggestion.  In 
any  of  the  decisions  of  this  court  or  the 
courts  of  Virginia  of  the  necessity  of  making 
him  a  party  to  a  partition  suit,  nor  do  the 
text-books,  in  dealing  with  the  subject  of  pro> 
cedure  in  such  suits,  suggest  it.  30  Cyc.  207, 
213;  16  Ency.  PI.  &  Prac.  783  to  795;  20 
Stand.  Ency.  Pro.  1015. 

By  the  common  law,  a  husband  has  an 


fc-7»For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indezw 


W.Va.)  HELMICK  v.  KRAFT  827 

(99  S.B.) 

tate  In  his  wife's  land.    The  rents,  issues,  and  '  19  Pick.  (Mass.)  S9 ;    Metcalf  &  Simpson  y. 


profits  thereof  belong  absolutely  to  him.  He, 
therefore,  has  the  legal  possession  of  the 
land.  By  statute,  this  estate  has  been  abol- 
ished. The  husband  now  has  only  a  contin- 
gent right.  If  he  survives  the  wife  and  his 
curtesy  has  not  been  barred  or  relinquished 
in  some  way,  he  becomes,  after  her  death,  the 
owner  of  the  land  of  which  she  dies  seized 
and  possessed,  for  his  life.  If  her  land  is  le- 
gally disposed  of  in  her  lifetime,  he  has  no 
estate  in  it  at  all.  Calvert  v.  Murphy,  73  W. 
Va.  731,  81  S.  E.  403,  52  L.  R.  A.  (N.  S.)  634 ; 
Hudkms  V.  Crim,  64  W.  Va.  225,  61  S.  B.  166. 
The  element  of  contingency,  therefore,  enters 
more  fully  into  this  estate  than  the  estate 
known  as  dower.  A  husband  having  a  com- 
mon-law right  of  curtesy  is  obviously  a  neces- 
sary party  to  a  suit  for  partition,  because  he 
has  an  estate  in  the  land  and  right  of  posses- 
sion. Bender  v.  Tervvilliger,  48  App.  Div. 
371,  63  N.  Y.  Supp.  269 ;  Spring  v.  Sanford, 
7  Paige  (X.  Y.)  550.  But,  in  those  states  in 
which  the  estate  by  the  curtesy  has  been  ren- 
dered wholly  contingent  by  statutory  modifi- 
cation of  the  common  law,  it  is  generally  held 
that  the  husband  is  not  a  necessary  party  to 
a  suit  for  partition  of  land  in  which  his  liv- 
ing wife  is  interested.  Cochran  v.  Thomas, 
131  Mo.  258,  33  S  W.  6 ;  Barnes  v.  Blake,  59 
Hun,  371,  13  N.  Y.  Supp.  77 ;  Estes  v.  Nell, 
140  Mo.  639,  41  S.  W.  940;  Frahm  v.  Sea- 
man, 179  Iowa,  144,  159  N.  W.  206.  And.  by 
the  decided  weight  of  authority,  a  wife  hav- 
ing only  a  contingent  right  of  dower  is  not 
a  necessary  party,  even  though  a  sale  of  the 
land  be  necessary  Haggerty  v.  Wagner,  148 
Ind.  625.  48  N.  E.  366,  39  L.  R.  A.  384 ;  War- 
ren V.  Twilley,  10  Md.  39 ;  Weaver  v.  Gregg, 
6  Ohio  St  547,  67  Am.  Dec.  355.  The  power 
of  sale  given  by  the  statute  extends,  by  its 
express  terms,  to  interests  owned  by  infants, 
insane  persons,  and  married  women ,  but 
there  is  not  a  word  in  it  indicative  of  purpose 
to  require  either  the  guardian  or  the  husband 
to  be  made  a  party ;  and  It  was  passed  with 
legislative  knowledge  that  the  owners  of 
merely  contingent  rights  were  not  necessary 
parties  to  partition  suits,  of  course.  Ordinari- 
ly, a  wife  cannot  convey  her  real  estate  with- 
out the  consent  of  her  husband ;  but  the  stat- 
ute imposing  or  retaining  this  restraint  has  no 
application  to  judicial  sales,  and  the  two  stat- 
utes dealing  with  different  subjects  must 
be  allowed  operation  and  effect  accordant 
with  their  respective  terms. 

In  some  states,  partition  Is  treated  as  a 
part  of  the  settlement  and  distribution  of 
the  estate  of  a  decedent  and  falls  under  the 
jurisdiction  of  the  probate  courts.  30  Cyc 
312 ;  20  Stand.  Ency.  Pro.  1073.  The  statutes 
authorizing  such  procedure  generally,  if  not 
always,  require  aU  interested  persons  to  be 
made  parties,  and,  of  course,  lien  creditors 
and  mortgagees  are  included.  Barr  v.  Barr, 
273  lU.  621,  118  N.  E.  36 ;   Munroe  v.  Luke, 


Hoopingardner,  45  Iowa,  510;  Loomis  v. 
Riley,  24  111.  807.  Decisions  founded  upon 
such  statutes  obviously  have  no  bearing  upon 
the  present  inquiry.  In  those  instances  in 
which  the  question  of  parties  is  determinable 
by  the  rules  and  principles  of  law  and  equity 
procedure,  lien  creditors,  including  mortga- 
gees out  of  possession,  are  not  regarded  as 
necessary  parties.  Childers  v.  Loudin,  51  W. 
Va.  559,  42  S.  B.  637 ;  Holley  v.  White,  172 
N.  C.  77,  89  S.  E.  1061 ;  Wlhitton  v.  Whitton, 
38  N.  H.  127,  75  Am.  Dec  163;  Fuller  v. 
Bradley,  23  Pick.  (Mass.)  8,  note;  Eberts  v. 
Fisher,  44  Mich.  551,  7  N.  W.  211 ;  MCDougaU 
V.  McDougall,  12  Grant*s  Chy.  (Can.)  267; 
Thruston  v.  Minke,  32  Md.  571;  30  Cyc.  209; 
25  Ency.  PI.  &  Prac.  796. 

[6,  6]  If  the  statute  authorizing  sale  of  the 
property  in  any  instance  in  which  it  is  insus- 
ceptible of  division  in  kind,  section  3  of  chap- 
ter 79  of  the  Code  (sec.  8916),  required  such 
sale  to  be  made  free  of  liens  on  the  property, 
it  might  be  necessary  to  bring  in  lien  cred- 
itors, and  the  statute  might  properly  be  in- 
terpreted as  impliedly  requiring  them  to  be 
brought  in.  Omission  of  the  requirement  of 
a  sale  free  of  liens,  except  in  the  case  of  sale 
of  the  interest  of  a  deceased  cotenant,  having 
liens  thereon,  Is  strongly  significant  of  legis- 
lative purpose  and  intent.  The  provision  for 
the  discharge  of  liens  In  the  exceptional  case 
mentioned  proves  that  the  legislative  mind 
went  to  the  subject  of  incumbrances,  and, 
having  done  so,  it  stopped  with  provision  for 
a  single  class  of  cases.  Not  having  gone  be- 
yond this,  the  Legislature  is  presumed  not  to 
have  intended  any  further  provision  as  to 
liens  on  the  subject-matter  of  the  partition. 
The  observations  respecting  this  omission 
found  in  Childers  v.  Loudin,  51  W.  Va.  559, 
567,  42  S.  E.  637,  must  be  read  and  consid- 
ered in  the  light  of  the  status  of  that  case 
and  the  parties  interested,  as  disclosed  by  the 
record  brought  up  to  this  court.  The  prop» 
erty  had  been  sold  free  of  liens,  no  creditor 
was  complaining,  and  the  purchaser's  title 
had  become  unimpeachable.  All  of  the  per- 
sons interested,  including  the  creditors,  were 
parties  and  all  of  the  adult  parties  had  con* 
sented  to  the  order  of  sale,  wherefore,  even 
though  unnecessary  or  improper  parties  may 
have  been  made,  there  was  no  lack  of  juris- 
diction to  order  the  sale,  for  there  was  no 
lack  of  necessary  parties.  Strictly  speaking, 
there  was  but  one  creditor,  and  his  debt  had 
been  ascertained.  The  only  thing  left  un- 
determined was  the  status  of  a  gift  of  $100 
to  one  of  the  parties,  payable  on  sale  of  the 
land,  and  it  was  insisted  that  the  decree  of 
sale  and  the  decree  of  confirmation  must  be 
reversed  and  set  aside,  because  its  status 
had  not  been  fixed  before  the  sale  was  or- 
dered. That  $100  was  to  come  out  of  some 
part  of  the  proceeds  of  the  sale,  according  to 
the  donee's  contention.  It  was  virtually 
held,  in  that  case,  that  the  statute  did  not 
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contemplate  a  convention  of  the  creditors  nor 
a  sale  free  of  liens.  That  interpretation  is 
adhered  to.  The  omission  of  such  a  require- 
ment may  have  been  a  wise  one.  Under  some 
circumstances,  it  might  be  very  disastrous  to 
the  interests  of  the  cotenants  to  require  a 
convention  of  creditors  and  enforce  the  sale 
of  the  property  free  of  liens.  The  debts  may 
be  well  secured,  the  creditors  entirely  satis- 
fied with  their  securities,  and  the  cotenants 
unable  conveniently  to  raise  the  money  to 
discharge  the  liens.  A  sale  of  the  land  sub- 
ject to  the  liens  may,  in  many  instances,  be 
advantageous  to  a  cotenant  desiring  to  pur- 
chase the  land,  or  to  strangers  wanting  to 
bid  upon  it.  A  man  may  be  able  to  pay  for 
an  equity  of  redemption,  but  unable  to  pay 
the  entire  value  of  the  property.  If  creditors 
are  brought  In  in  every  case  In  which  a 
sale  of  the  property  is  necessary,  provision 
might  have  to  be  made  for  the  payment  of 
the  debts.  However  this  may  be,  such  a 
statute  cannot  be  properly  interpreted  as 
requiring  convention  of  creditors  and  en- 
forcement of  liens. 


««i 


'If  the  estate  is  partitioned,  the  lien  of  the 
incumbrance  fixed  on  an  undivided  part  of  it 
will,  after  the  division  and  allotment,  be  confined 
to  the  particular  share  or  part  allotted  to  the 
party  creating  the  incumbrance;  and,  if  the 
estate  is  sold,  the  purchaser  will  take  it  subject 
to  the  lien  of  the  incumbrance  upon  the  undi- 
vided share  of  the  party  against  whom  the 
mortgage  or  judgment  was  held  before  sale." 
Thniston  v.  Minke,  32  Md.  571.  574;  Har- 
wood  V.  Kirby,  1  Paige  (N.  Y.)  469. 

An  equity  of  redemption  is  a  proper  sub- 
ject of  either  a  private  or  a  judicial  sale. 
And  the  existence  of  liens  on  property  for 
certain  and  definite  amounts  constitutes  no 
impediment  to  a  fair  sale.  George,  Trustee, 
V.  Zinn,  57  W.  Va.  15,  49  S.  E.  904,  110  Am. 
St.  Rep.  721.  Nothing  in  the  policy  of  the 
law,  nor  in  any  principle  of  economics,  ren- 
ders it  necessary  to  require  a  creditor  to  take 
his  money  when  he  does  not  want  it,  and  the 
debtor  does  not  desire  to  pay  it  or  is  unable 
to  do  so.  It  is  contrary  to  the  general  policy 
of  the  law  to  require  courts  to  do  for  citi- 
zens what  they  can  do  themselves. 

*'Courts  were  instituted  to  give  relief  in  those 
instances  in  which  there  are  differences,  dis- 
putes, controversies,  to  settle.  It  is  contrary 
to  fundamental  principles  of  law  to  allow  a  man 
to  have  the  aid  of  a  court  when  his  situation 
is  such  that  he  does  not  need  it.  The  business 
of  courts  is  to  hear  and  determine  controversies, 
not  to  make  calculation  for  people  or  advise 
them  in  ordinary  business  transactions.  For 
the  purpose  of  allowing  a  useless  and  expensive 
proceeding,  the  law  does  not  presume  that,  in 
cases  of  public  sales,  men  will  not  ascertain  for 
themselves  plain,  open,  and  undisputed  facts, 
nor  that  they  do  not  have  the  capacity  to  do 
80.  Neither  will  it  be  assumed  that  they  are 
ignorant  of  the  law,  the  facts  being  known,  or 
presumed  that  men  will  not  recognize  each 
other's  legal  rights,  or  that  controversies  exist 


or  will  arise.     These  things  must  be  made  to 
affirmatively  appear."    George  v.  Zinn,  dted. 

[7-9]  The  proceeds  of  the  sale  of  the  en- 
tire property,  subject  to  liens  on  one  of  the 
two  interests,  can  be  equitably  distributed. 
If  they  are  less  than  the  liens  on  the  in- 
cumbered half  or  barely  equal  thereto,  they 
may  be  deemed  to  be  the  sale  value  of  the 
unincumbered  half,  and  the  consideration 
paid  for  the  equity  of  redemption  of  the  other 
half  may  be  deemed  to  have  been  merely 
nominal,  wherefore  the  owner  of  the  latter 
half  will  have  no  share  in  them.  If  they  ex- 
ceed the  lien  debts,  the  owner  of  the  unin- 
cumbered half  may  be  awarded  an  amount 
out  of  them  equal  to  the  debts,  and  the  res- 
idue may  be  divided  between  the  cotenants. 
And,  inasmuch  as  the  debtor  has  had  money 
from  the  land  equal  to  the  debts,  the  other 
cotenant  may  be  equitably  awarded  the  cash 
paid  on  the  purchase  money  to  an  amount 
equal  to  the  debts,  when  only  a  part  of  the 
sale  price  has  been  paid  in  cash.  This  meth- 
od of  distribution  will  answer  the  require- 
ments of  equity  and  justice.  There  may  be 
others  equally  fair  and  just  In  such  case, 
the  purchaser  is  not  required  to  assume  the 
liens  on  the  incumbered  share.  He  takes  it 
sublect  to  the  liens.  He  may  pay  them  off, 
if  he  thinks  the  share  worth  the  money,  or 
he  may  let  the  creditor  put  that  interest  to 
sale  and  test  its  value.  If,  on  the  other 
hand,  the  creditor  collects  his  debt  from  the 
original  debtor  and  does  not  resort  to  the 
property,  the  equities  may  be  attained  by 
application  of  the  doctrine  of  subrogation. 
Having  examined  the  subject  from  all  view- 
points suggested  in  the  briefs  and  some  ad- 
ditional ones,  we  see  no  reason  for  requiring 
the  presence  of  lien  creditors,  under  the  dr- 
curastances  here  disclosed. 

We  are  not  to  be  understood,  however,  as 
holding  that  adult  parties  may  not  consent 
to  the  presence  of  lien  creditors,  or  that  cred- 
itors may  not  come  in  with  the  assent  of  adult 
owners,  in*  cases  in  which  only  adults  are  In- 
terested; nor  as  holding  that  a  creditor  may 
never  be  a  necessary  party,  in  the  absence  of 
consent.  If  the  detots  are  uncertain  in 
amount,  or  there  are  conflicting  claims  of 
priority,  or  other  circumstances  constltntins 
an  impediment  to  a  fair  sale,  or  there  is  a 
mortgagee  in  possession,  after  condition  brok- 
en, lien  creditors  might  be  necessary  parties. 
This  record  discloses  nothing  of  that  kind. 

The  decree  under  consideration  does  not 
in  terms  require  the  sale  to  be  made  subject 
to  the  liens  on  Mrs.  Helmick*s  share  of  the 
property,  but  that  is  its  legal  effect  for  it 
does  not  impair  or  affect  the  rights  of  the 
creditors  in  any  way ;  they  not  being  parties 
to  the  suit 

The  allegations  of  the  bill  as  to  title  and 
interest  were  fully  and  clearly  proved.  From 
the  report  of  the  commissioners,  it  also 
clearly  appears  that  the  property  is  not  sus- 
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ceptible  of  division  In  kind,  without  great  [  op  to  be  thereafter  acquired,  which  would  oth- 
detriment   to   the   Interests   of   the  parties.         '  "    -.^  -i— -t^  -•— ^ 

This  fact  argues  much  for  the  other  essential, 
namely,  promotion  of  their  Interests  by  a 
sale  of  the  property.  There  Is  ordinarily  a 
legal  right  to  separate  enjoyment  and  use  of 
property,  in  Itself  constituting  some  evidence 
that  the  interests  of  the  parties  will  be  pro- 
moted by  a  sale,  if  necessary.  In  addition  to 
that,  we  have  the  opinion  of  the  commission- 
ers, after  a  view  and  inspection  of  the  prop- 
erty by  them,  that  the  building  is  in  bad  re- 
pair and  would  "not  justify  the  making  of 


erwise  accrue  to  them*  by  the  marriage,  and  in 
the  right  to  take  upon  the  death  of  the  othec 
dower  or  curtesy  or  by  inheritance. 

3.  Husband  and  Wife  ^=»31(2)-*Antenuf* 
TiAL  Contract— Construction. 
But  neither  the  husband  nor  wife  should 
be  deprived  thereby  of  his  or  her  respective  mar- 
ital rights  in  the  other's  property  to  a  greater 
extent  than  is  clearly  manifested  by  the  plain 
words  of  the  instrument  or  by  necessary  im- 
plication therefrom. 

4.    DB8CXNT  AND   DISTRIBUTION   ^=:»62— MAB* 


BQCh  Improvements  as  would  be  necessary  in  I    biaos  Settlement-^^onstrugtion. 

case  partition  were  possible."    A  fair  infer-)        a  deed  of  marriage  settlement  executed  in 


ence  from  this  and  the  amount  of  the  debts 


incurred  on  half  of  the  property  is  that  the   before  the  statute  creating  separate  estates  of 


ground  is  valuable  and  the  building  inferior 
and  in  bad  condition.  Under  such  circum- 
stances, it  is  infinitely  better  to  convert  the 
property  into  money  and  divide  it.  The  rent- 
al value  of  such  property  Is  not  commensu- 
rate with  a  fair  Income  on  the  actual  value. 
In  the  absence  of  evidence  to  the  contrary, 
the  report  of  commissioners,  saying  the  in- 
terests of  the  parties  will  be  promoted  by  a 


July,  1866,  in  contemplation  of  marriage  and 


married  women,  effective  April  1,  1869,  was 
enacted,  providing  that  after  the  marriage  the 
wife  should  "hold  and  enjoy  her  said  estate 
*  *  *  to  her  sole  and  separate  use,"  and 
with  power  reserved  in  her,  her  heirs  and  as* 
signs  thereafter  by  will,  deed  or  otherwise  to 
sell,  exchange,  invest  or  dispose  thereof  or  of 
any  other  estate  she  might  thereafter  acquire 
in  her  own  right  by  descent  or  otherwise,  **to 
the  intent  that  the  aforesaid  estate  may  not  be 


sale  and  recommending  it,  after  having  found  |  «*  the  disposal  of  or  subject  to  the  control  of 

the  property  insusceptible  of  division  in  kind, 

Justifies  a  decree  of  sale.    Conrad  v.  Crouch, 

68  W.  Va.  378,  69  S.  B.  888 ;   Stewart  v.  Ten- 

nant,  52  W.  Va.  559,  44  S.  B.  223;   Lucy  v. 

Kelly.  117  Va.  318,  84  S.  E.  661. 

Seeing  no  error  in  the  decree,  we  will  af- 
firm it  and  remand  the  cause. 


(84  W.  Va.  168) 

BBAMER  et  al.  v.  BRAMER  et  aL 

(No.  3681.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  6,  1919) 

(8ylUihu$  by  the  dmrt.) 

1«  LirB  Estates  ^=s>]2— Oil  and  Gab  Lease 
—Right  to  Rents. 

If  the  lessee  in  an  oil  and  gas  lease,  subse- 
,qaent  to  the  death  of  the  lessor,  enters  upon  the 
leased  premises  and  drills  and  produces  oil  and 
gas,  the  wells  so  drilled  will  be  regarded  as  open 
mioes  at  the  time  of  the  lessor's  death,  and  a  life 
tenant  will  be  entitled  to  the  rents,  issues  and 
profits  reserved  to  the  lessor,  accruing  from 
anch  mines  during  the  life  tenancy. 

2.  CUBTKST  ^=s>ll(6)  —  Descent  and  Distbi- 

BI7TION       ^=»62— DOWEB       ^=»41— HuSBAND 

and  Wife  <e=s>29{4^,  6)— Antenuptiai. 
Contbact— Release  of  Intebest  in  Each 
Otueb's  Pbopebty. 

Persons  contemplating  marriage  may  in 
consideration  thereof  by  antenuptial  deed  or 
contract  in  clear  and  unequivocal  terms,  or  by 
terms  from  whidi  it  must  be  necessarily  im- 
plied, release  and  relinquish  all  claim,  title  and 
interest  in  each  other*s  property  then  owned 


debts,  forfeitures  or  engagements  of  the  said 
party  of  the  first  part,  her  intended  husbai^l," 
and  containing  no  other  words  of  limitation  on 
the  rifhts  of  the  husband,  properly  construed 
does  not  deprive  him  of  any  of  his  marital 
rights  accruing  on  the  death  of  the  wife,  in 
any  property  not  previously  disposed  of  by 
her. 

5.  Descent  and  Distbibution  ^=s>62— Mab- 

BIAGE  SETTLEMENT^-CoNSTBUCTION. 

Nor  does  the  use  of  the  word  "heirs"  in 
the  provision  of  such  deed  or  contract  defined 
as  such  provision  is  by  the  subsequent  clause  of 
the  contract  reserre  to  such  heirs  for  whom 
the  wife  had  not  prior  to  her  death  provided  by 
deed,  will  or  grant,  the  right  to  take  by  inher- 
itance the  land  and  property  of  the  decedent 
except  subject  to  the  right  of  the  husband  law- 
fully accruing  to  him  on  her  death. 

Appeal  from  Circuit  Court,  Harrison 
County. 

Suit  by  Ernest  F.  Bramer  and  others 
against  J.  Benjamin  Bramer  and  others. 
Decree  for  defendants,  and  plaintiffs  appeal. 
Affirmed. 


Law  ft  McCue  and  Homer  Strosnlder,  all  of 
Clarksburg,  for  appellants, 
j     Charles  G.   Coffman,   of  Clarksburg,  for 
appellees. 


MILLER,  J.  The  subject  matter  of  this 
suit  is  the  sum  of  eight  thousand  dollar^ 
one-half  the  proceeds  ef  the  sale  of  the  royal- 
ty oils  produced  by  the  lessees  under  a  lease 
for  oil  and  gas  from  a  tract  of  land  in  Har- 
rison County,  made  August  31, 1905,  by  John 
H.  Bramer  and  Mjary  Eb,  his  wife,  lessors,  to 
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William  O'Harrow,  lessee,  said  tract  being  the 
property  of  the  wife  acquired  by  her  during 
coverture  by  deed  of  August  6, 1894,  executed 
by  James  Monroe  and  others,  and  containing 
one  hundred  and  eighty  acres,  said  money 
now  being  in  the  hands  of  Swartz  and  Stros- 
nider,  receivers  In  another  suit. 

Plaintiffs  in  this  suit  are  children  and  heirs 
at  law  of  Mary  E.  Bramer,  now  deceased,  by 
John  H.  Bramer,  also  deceased,  and  the  de- 
fendants are  J.  Benjamin  Bramer  and  others, 
children  and  heirs  at  law  of  John  H.  Bramer 
by  a  former  wife,  and  Emily  S.  Bramer,  the 
third  and  surviving  wife  of  said  John  H. 
Bramer,  and  one  John  W.  Groves,  claimant 
of  one-third  of  said  money  by  assignment  in 
writing  from  the  said  Emily  S.  Bramer,  rep- 
resenting her  alleged  one-third  interest  in 
said  money  as  the  widow  of  her  deceased 
husband. 

The  royalty  oils  in  question  were  produced 
from  said  land  after  the  death  of  said  Mary 
E.  Bramer,  which  occurred  June  26, 1908,  and 
before  the  death  of  the  said  John  H.  Bramer, 
occurring  in  July,  1913.  The  record  shows 
that  although  the  first  well  on  said  land  was 
practically  completed  before  the  death  of  the 
said  Mary  E.  Bramer,  but  abandoned  because 
of  the  loss  of  the  tools  therein,  no  oil  was 
produced  from  it,  nor  from  any  of  the  wells 
drilled  thereon  until  after  her  death. 

The  basis  of  the  plaintiffs'  claims  to  the 
exclusive  right  to  said  funds,  besides  their 
rights  as  the  only  heirs  at  law  of  Mary  E. 
Bramer,  who  died  intestate,  is  the  antenup- 
tial deed  or  contract  entered  into  between 
their  mother  and  father  as  follows: 

'*Thi8  deed  made  this  third  day  of  July  1866, 
between  John  H.  Bramer  of  the  first  part  and 
Mary  Kile  of  the  second  part. 

"Witnesseth:  That  whereas  a  marriage  is 
shortly  to  be  solemnized  between  the  said  par- 
ties hereto,  and  whereas  the  said  party  of  the 
second  part  is  possessed  of  considerable  es- 
tate both  real  and  personal  consistiDg  of  house- 
hold furniture  money  choses  in  action  and  land, 
it  is  hereby  agreed  between  the  said  parties 
that  said  party  of  the  second  part  shall  after 
said  marriage  hold  and  enjoy  her  said  estate 
hereinbefore  named  to  her  sole  and  separate 
use,  and  it  is  further  agreed  that  the  said  par- 
ty of  the  second  part  her  heirs  and  assigns  shall 
have  full  power  to  sell  exchange  Invest  or  dis- 
pose of  by  will  or  otherwise  her  estate  afore- 
said or  any  other  estate  that  she  may  acquire 
in  her  own  right  by  descent  or  otherwise,  to 
the  intent  that  the  aforesaid  estate  may  not  be 
at  the  disposal  of  or  subject  to  the  control  of 
debts,  forfeitures  or  engagements  of  the  said 
party  of  the  first  part  her  intended  husband. 

"Witness  the  following  signatures  and  seals: 

'John  H.  Bramer.    [Seal.] 
'Mary  Kile.     [Seal,]" 


«<■ 
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The  position  of  the  plaintiffs  is  that  by  the 
plain  provisions  of  said  instrument,  or  by 
necessary  impllqation  therefirovn,  the  said 
John  EL  Bramer,  in  consideration  of  mar- 


riage, which  constituted  a  good  considera- 
tion, not  only  :thereby  settled  upon  their 
mother  Mary  E.  Bramer  all  her  property 
then  owned  or  thereafter  to  be  acquired  by 
her  in  any  manner  as  and  for  her  sole  and 
separate  estate  and  use,  with  right  in  her  to 
sell,  exchange  or  dispose  thereof  by  will,  deed 
or  otherwise,  and  with  like  power  thereby 
reserved  in  her  heirs  after  her  death,  but 
also  thereby  released  and  relinquished  all  bis 
interests  therein,  cutting  off  and  completely 
barring  him  or  his  estate  from  all  marital  or 
other  rights,  Including  any  estate  by  the 
curtesy  in  any  of  the  lands  or  personal  prop- 
erty of  the  said  Mary  E.  Bramer. 

The  position  of  the  defendants,  especially 
of  the  appellee  John  W  Groves,  the  only  one 
of  the  appellees  appearing  in  this  court,  is 
that  the  only  effect  of  said  deed  of  settle- 
ment, executed  as  it  was  before  our  statute 
creating  separate  estates  of  married  women 
in  lands  and  personal  property,  was  to  con- 
vert Mrs.  Bramer's  common-law  estate  Into 
a  separate  estate  in  equity,  so  that  she  might 
thereby  as  the  deed  in  terms  provides,  "hold 
and  enjoy  her  said  estate  •  ♦  •  to  her 
sole  and  separate  use,"  and  that  she  might 
thereby  be  empowered  to  sell,  exchange.  In- 
vest or  dispose  of  the  same  by  will  or  other- 
wise, but  to  the  intent  only  that  said  estate 
might  not,  as  at  common  law,  be  at  the  dis- 
posal of  or  subject  to  his  control  or  liable 
for  the  debts,  forfeitures  or  engagements  of 
the  said  John  H.  Bramer. 

[1]  Apropos  to  the  disposition  of  the  main 
issues,  we  pause  to  observe  that  it  is  well 
settled  .law  in  this  State  and  elsewhere  that 
mines  opened  under  a  lease  executed  prior 
to  the  death  of  the  lessor  giving  power  and 
authority  to  enter,  mine  and  remove  the  min- 
eral products  subject  to  rents  and  royalties 
reserved,  will  be  considered  open  mines  at 
the  time  of  the  lessor's  death,  though  then 
not  actually  opened,  so  far  as  the  right  of 
the  wife  to  dower  or  the  husband  to  curte^ 
in  such  royalties  is  concerned.  Alderson's 
Adm'r  V.  Alderson,  46  W.  Va.  242,  33  S.  B. 
228,  and  authorities  cited. 

[2]  On  the  main  propositions  contended  for 
by  the  parties,  the  law  now  is  and  for  many 
years  has  been  well  settled  in  th,is  State  and 
in  Virginia  that  a  husband  and  wife  in  con- 
sideration of  marriage  may,  by  antenuptial 
contract  in  clear  and  unequivocal  terms  or 
by  terms  from  which  it  must  necessarily  be 
implied,  release  and  relinquish  all  claim,  title 
and  interest  in  each  other's  property  that 
might  otherwise  accrue  to  them  by  their 
expected  marriage,  and  In  their  right  to  take 
by  Inheritance,  or  to  claim  or  acquire  on  the 
death  of  the  one  any  right  or  interest  in  the 
property  of  the  other,  by  reason  of  such  mar- 
riage, and  that  this  as  respects  the  rights  of 
the  wife  might  have  been  done  as  well  before 
as  since  the  enactment  of  our  statute  creating; 
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separate  estates  of  married  women.  Coatney 
V.  Hopkins^  14  W.  Va.  339;  Beard  v.  Beard, 
22  W.  Va.  130;  Hlnkle  v.  Hinkle,  34  W.  Va. 
142,  11  S.  E.  993.  These  cases  review  the 
earlier  Virginia  cases  on  the  subject,  among 
which  to  be  specifically  mentioned  are  the 
eases  of  Pickett  et  ux.  v.  Chilton,  5  Mimf. 
(Va.)  467;  Charles  v.  Charles,  8  Grat  (Va.) 
486,  56  Am.  Dec.  155;  Mitchell  v.  Moore,  16 
Grat.  (Va.)  275.  The  principles  of  these  cases 
are  those  generally  followed  in  other  juris- 
dictions and  are  traceable  back  into  the  Eng- 
lish decisions  and  text  writers.  Kelly's  Con- 
tracts of  Married  Women,  p.  2  et  seq.  So  it 
becomes  unnecessary  for  the  purposes  of  the 
present  case  to  again  review  these  authori- 
ties. We  may  content  ourselves  by  making 
application  of  them  to  the  case  here  present- 
ed. 

[3-6]  But  the  principle  of  some  of  the  deci- 
sions cited,  most  potently  urged  by  appellees' 
counsel  in  support  of  the  decree  now  before 
us  for  review,  is  that  neither  the  husband 
nor  wife  should  ever  be  deprived  of  his  or  her 
marital  rights  in  the  property  of  the  other  to 
a  greater  extent  than  may  be  necessary  to 
give  effect  to  the  plain  words  of  the  contract 
or  the  manifest  and  clear  intention  of  the 
parties.  Coatney  v.  Hopkins,  Beard  v. 
Beard,  and  Hinkle  v.  Hinkle,  supra. 

In  the  light  of  these  decisions  what  is  the 
proper  construction  of  the  contract  before 
us?  It  is  said  by  high  authority  that  the 
rules  of  construction  governing  other  con- 
tracts apply  in  construing  antenuptial  con- 
tracts, namely,  that  the  entire  instrument, 
together  with  its  general  scope  and  purpose, 
should  be  considered  and  given  effect  accord- 
ing to  the  intention  of  the  parties  as  shown 
by  the  language  used.  Collins  v.  Phillips, 
259  111.  405,  102  N.  B.  796,  Ann.  Cas.  1914C, 
188.  And  this  is  the  rule  followed  in  Coatney 
V.  Hopkins,  supra.  In  observance  of  this 
rule  it  is  necessary  to  read  the  contract  in 
the  light  of  the  then  existing  law.  At  the 
time  of  the  contract  our  present  statute, 
chapter  66  of  the  Code  (sees.  8669-3683), 
creating  separate  estates  of  married  women, 
effective  April  1,  1869,  had  not  been  enacted. 
Without  some  deed  restraining  the  husband, 
his  rights  In  his  wife's  property  were  as  at 
common  law.  We  think  it  plainly  manifest 
from  the  terms  of  the  contract  that  the  only 
purpose  thereof  was  to  settle  upon  Mrs. 
Bramer  a  separate  estate  in  all  the  real  and 
personal  property  of  which  the  contract  re- 
cites she  was  then  possessed,  for  the  provi- 
sion is  that  after  the  marriage  she  should 
•*lioId  and  enjoy  her  said  estate  ♦  ♦  •  to 
ber  sole  and  separate  use,"  with  power  re- 
served in  herself,  her  heirs  and  assigns  there- 
after by  will,  deed  or  otherwise  to  sell,  ex- 
ehxuige.  Invest  or  dispose  thereof  or  any 
other  estate  she  might  thereafter  acquire  in 
her  own  right  by  desceF.t  or  otherwise.    We 


observe  there  is  not  a  word  in  this  contract 
Id  terms  releasing  or  relinquishing  the  right 
of  the  other  spouse  in  the  event  of  the  wife's 
death  without  having  exercised  any  of  the 
powers  so  reserved,  unless  it  is  to  be  implied 
from  the  use  of  the  word  *'helrs,"  which  we 
will  consider  later.  Bramer  did  not  in  terms 
release  or  relinquish  his  right  of  curtesy,  at- 
taching at  common  law,  after  issue  born 
alive,  or  now  by  statute  without  such  issue, 
upon  the  death  of  the  wife.  Section  15,  ch. 
65,  Code  (sec.  3663).  In  Pickett  et  ux.  v.  Chil- 
ton, supra,  involving  a  deed  of  settlement  in  a 
trustee  of  the  wife's  estate,  containing  sub- 
stantially the  same  provisions  as  the  deed  we 
have  here,  with  no  provision  conditioned  on 
the  husband  surviving  the  wife  and  her  fail- 
ure to  make  any  appointment,  it  was  held 
that  the  husband  was  entitled  to  the  proi^- 
erty  as  her  administrator  and  that  he  was 
not  compellable  to  make  distribution  to  her 
children  by  a  former  husband.  In  Mitchell 
V.  Moore,  supra,  decided  in  1861,  the  provi- 
sions of  the  contract  wero  similar  to  those 
we  are  dealing>  with  here,  and  it  was  decided 
that  as  the  deed  did  not  dispose  of  the  estate 
in  the  event  of  the  failure  of  the  wife  to  exe- 
cute  any  of  the  powers  reserved,  the  husband 
surviving  her  was  entitled  to  her  personal 
property.  In  Beard  v.  Beard,  supra,  the  lan- 
guage of  the  deed,  applicable  to  both  parties, 
was,  "relinquish  all  dalm,  title  or  interest  in 
each  other's  property  that  might  vest  in  them 
under  the  law  by  reason  of  their  expected 
marriage,"  and  it  was  decided  that  the  wife 
dying  intestate  and  without  descendants,  the 
husband  was  entitled  to  the  whole  of  her  per- 
sonal estate  to  the  exclusion  of  her  next  of 
kin.  In  Hinkle  v.  Hinkle,  supra,  the  wife  by 
the  antenuptial  contract  had  agreed  to  waive 
and  relinquish  all  right,  title  and  interest  in 
and  to  any  part  of  the  estate  personal  or 
real,  or  the  proceeds  of  the  sale  of  either  or 
both,  of  which  her  intended  husband  might 
become  possessed  or  acquire,  and  thereby 
bound  herself  never  to  daim  or  demand  at 
law  or  otherwise,  as  she  might  otherwise  be 
entitled  to  do,  any  part  of  his  property  other 
than  that  which  he  might  thereafter  give  her 
by  deed,  gift  or  will,  and  that  he  might  sell 
and  convey  it  without  her  joining  in  the  deed; 
It  was  held  that  this  contract  neither  in  ex- 
press terms  nor  by  necessary  implication 
cut  off  her  right  of  dower  should  she  survive 
him,  because  not  plainly  so  provided  or  nec- 
essarily implied.  The  other  cases  cited  fur- 
nish other  illustrations  of  the  application  of 
this  principle.  We  decided  in  Depue  v.  Mil- 
ler, 65  W.  Va.  120,  64  S.  E.  740,  23  L.  IL  A. 
(N.  8.)  775,  contrary  to  some  prior  Virginia 
decisions,  that  a  husband  had  curtesy  after 
the  death  of  the  wife  in  lands  whidi  he  liad 
voluntarily  settled  upon  her,  where  he  did 
not  In  express  terms  or  by  plain  implication 
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rellngulsb  sucli  rigkt  In  tbe  Instroment  of 
conveyance. 

But  was  the  use  of  the  word  "heirs"  In  the 
contract  under  consideration  to  in  any  way 
limit  the  rights  of  the  husband  beyond  those 
conferred  on  the  wife?  We  do  not  think  so. 
This  was  a  general  term,  and  without  the  ex- 
ercise by  her  during  her  life  of  the  power  of 
appointment  by  will  or  deed,  it  was  not  in- 
tended to  reserve  in  the  heirs  any  more  than 
to  her  assigns  the  right  on  her  death  to  cut  off 
the  right  of  curtesy  or  inheritance  given  the 
husband  by  law.  Moreover,  we  think  that 
all  that  preceded  was  intended  to  be  defined 
by  the  last  clause  in  the  instrument,  namely, 
'**to  the  Intent  that  the  aforesaid  estate  may 
not  be  at  the  disposal  of  or  subject  to  the 
control  of  debts,  forfeitures  or  engagements 
of  the  said  party  of  the  first  part."  To 
preserve  and  secure  to  Mrs.  Bramer  a  sepa- 
rate estate  in  her  property  was  plainly  the 
only  intention  of  the  parties.  There  is  not  in 
the  instrument  any  word  manifesting  an  in- 
tention to  cut  Bramer  out  of  his  curtesy,  or 
'his  Inheritance  in  the  event  he  should  sur- 
vive her.  The  parties  were  both  comparative- 
ly young,  he  thirty-five,  she  twenty-five  years 
of  age.  They  evidently  contemplated  chil- 
dren, and  the  plaintiffs  are  her  diildren  by 
him.  With  the  burden  which  was  likely  to 
fall  upon  the  husband  in  the  event  of  her 
death,  to  support  and  maintain  the  children, 
the  parties  did  not  likely  intend  that  he 
should  be  cut  out  6t  these  marital  rights.  At 
all  events  they  use  no  words  in  their  contract 
which  manifested  such  intention,  without 
which,  the  authorities  say,  he  should  not  be 
deprived  of  his  right  as  survivor. 

We  have  considered  the  cross-assignments 
of  error  of  appellee  Groves  and  find  no  merit 
therein.  His  rights  as  assignee  of  Emily  S. 
Bramer,  the  widow,  can  only  be  secured 
through  proper  administration  of  the  estate 
of  John  H.  Bramer,  if  not  also  of  the  estate 
of  Mary  E.  Bramer.  In  advance  of  proper 
administration  he  was  not  entitled  to  a  de- 
cree for  the  money  claimed  by  him  by  as- 
signment of  Emily  S.  Bramer. 

Our  conclusion  Is  to  affirm  the  decree. 


(84  W.  Va.  58) 

STATE  V.  SMITH.     (No.  3795.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  29,  1919.) 

(Syllahua  by  the  Court.) 

1.  ATTOBWET    AND     CLIENT    ^=5>57  —  DlSBAB- 
lOENT      PkOCEJEDING — ^APPEAL— JUBISDICTION 

or  Supreme  Coubt  of  Appeals. 
The  Supreme  0>urt  of  Appeals  has  juris- 
diction of  a  writ  of  error  to  a  judgment  of  a 


circuit  court  disbarring  or  suspending  an  at* 
torney  from  the  practice  of  his  profession. 

2.  Attorney  and  Client  ^s»48  —  Disbab- 
ment— rclb. 

Where  it  is  sought  to  disbar  or  suspend  an 
attorney  for  misconduct,  a  rule  setting  forth 
the  facts  constituting  such  misconduct  should 
be  served  upon  lilm,  in  order  that  he  may  have 
an  opportunity  to  prepare  his  defense. 

3.  Attorney  and  Client  ^s>52  —  Disbab- 
ment— c  habges. 

In  such  a  proceeding,  he  can  only  be  tried 
upon  the  charges  contained  in  the  rule. 

4.  Attobney  and  (Client  ^=»52  — Disbab* 
MENT— Rule. 

Where  the  misconduct  charged  is  that  of 
falsely  and  fraudulently  procuring  money  from 
a  client,  the  rule,  or  some  paper  therein  specific- 
ally referred  to,  should  state  the  facts  which 
it  is  contended  constitute  false  and  fraudulent 
procurement  of  the  money.  A  general  state- 
ment that  he  procured  money  by  false  and  fraud- 
ulent means  is  not  sufficient. 

5.  Attobney  and  Client  ^s»52  — Disbab- 
ment— solioitino  employment. 

A  charge  in  a  rule  that  an  attorney  solicit- 
ed employment,  without  showing  that  the  same 
was  by  dishonorable  or  disreputable  means,  is 
not  sufficient 

6.  Attobney  and  Client  ^=:»38  ^  Disb ab- 
MENT  OB  Suspended  Sentence— Solicita- 
tion OF  EhCPLOYMENT. 

Soliciting  employment  by  an  attorney  will 
not,  imder  all  circumstances,  justify  his  dis- 
barment or  suspension.  In  order  to  justify  such 
a  result,  sudi  solicitation  must  be  in  a  dis- 
honorable or  disreputable  manner.  Where  it 
consists  of  a  mere  effort  to  procure  employment 
in  an  honorable  way  for  legitimate  purposes, 
it  is  not  ground  for  suspension  or  disbarment, 

7.  Attobney  and  Client  ^s»63(2)— -Dibbab- 
MENT— Evidence. 

To  disbar  or  suspend  an  attorney,  the  evi- 
dence of  the  misconduct  charged  against  him 
must  be  full,  preponderating,  and  clear. 

Error  to  Circuit  Court,  McDowell  County. 

Proceeding  by  the  State  of  West  Virginia 
against  James  K.  Smith.  From  action  of 
circuit  court  of  McDowell  county,  suspending 
respondent  from  practice  of  law  therein  for 
two  years,  he  brings  error.  Reversed,  and 
rule  dismissed. 

liitz  &  Harman,  of  Welch,  and  Sanders, 
Ch*ockett  &  Kee,  of  Bluefield,  for  plaintiff  In 
error. 

E.  T.  England,  Atty.  Gen.,  and  Charles  Rit- 
chie, Asst  Atty.  Cen.,  for  the  State. 

RITZ,  J.  This  writ  of  error  brings  up  for 
review  the  action  of  the  circuit  court  of 
McDowell  county,  suspending  the  respondent 
James  K.  Smith  from  the  practice  of  law  In 
that  court  for  the  term  of  two  yeara 

[1]  Tbe  Jurisdiction  of  this  court  to  review 
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the  action  of  the  circuit  court  by  writ  of  j  it  hard,  if  not  impossible,  for  him  to  secure 
error  is  challenged ;  it  being  contended  that  |  a  livelihood  In  another  field  of  endeavor.  It 
there  is  no  provision  of  law  providing  for  |  is  therefore  uniformly  held  that  one  who  has 
such  review  by  this  court.     In  the  case  of   been  licensed  to  practice  the  profession  of  an 


State  V.  Shumate,  48  W.  Va.  359,  37  S.  E.  618, 
which  was  a  proceeding  to  disbar  ati  attorney 


attorney  at  law  should  not  be  suspended  or 
disbarred  therefrom  in  an  arbitrary  manner. 


at  law  similar  to  the  one  involved  here,  the   He  must  be  given  an  opportunity  to  be  heard : 
jnrisdictJon  to  review  the  judgment  of  the  i  he  must  be  notified  of  the  charges  agalnsi 


lower  court  was  sustained.  It  is  true  Judge 
Brannoo  expressed  some  doubt  upon  the  ques- 
tion in  that  case,  but  the  other  members  of 
the  court,  as  he  states  in  his  opinion,  were 
clear  that  the  jurisdiction  existed.    Without 


him,  and  this  notice  should  be  sufficiently 
specific  to  enable  him  to  procure  the  evidence 
to  overcome  the  charges,  or  make  an  explana- 
tion thereof.  Where  the  charge  against  one  is 
of  such  serious  character  as  that  of  procuring 


again  reviewing  the  question,  or  discussing  it  I  money  under  false  and  fraudulent  representa- 
further,  we  adhere  to  the  conclusion  reached  I  tions,  it  should  not  be  made  in  such  general 
In  the  Shumate  Case,  holding  that  the  juris- ;  terms  as  are  used  in  this  rule.  It  is  quite 
diction  exists  in  this  court  to  review  by  writ  j  true  that  the  rule  in  such  cases  need  not  pb- 
of  error  the  judgment  of  a  circuit  court  dis- .  serve  the  strict  technical  accuracy  required 
barring  or  suspending  an  attorney  at  law  in  common-law  pleadings,  but  where  one 
from  the  practice  of  his  profession.  is  charged  with  what,  in  effect,  constitutes 

[2-5]  The  first  contention  made  against  the   a  criminal  offense,  the  charges  should  not 
Judgment  is  that  the  rule  upon  which  the   be  left  to  mere  conclusions  of  law,  unaccom- 


proceeding  is  based  does  not  charge  any  mis- 
conduct justifying  suspension  or  disbarment. 
This  rule  charges  that  on  the  19th  of  Septem- 


panled  by  a  statement  of  the  facts  from 
which  those  conclusions  are  drawn.  6  C.  J. 
605.    In  People  ex  rel.  Noyes  v.  Allison,  68  111. 


ber,  1918,  the  respondent  falsely  and  f raudu- !  161,  which  was  a  proceeding  to  disbar  an  at- 
lently  obtained  from  certain  persons  therein ;  tomey  for  misconduct,  it  was  held  that  a  spec- 
named  the  sum  of  $120 ;  that  said  persons  j  iflcation  in  an  information-  that  the  attorney 
were  at  said  time  confined  In  the  jail  of  |  took  legal  papers  belonging  to  the  files  of  the 
McDowell  county  upon  a  charge  of  violating  |  court  is  entirely  too  indefinite.  Snch  a  grave 
the  selective  service  regulations  of  the  United  •  charge  ought  to  be  stated  with  sufficient  par- 
States,  and  that  the  respondent,  well  know-  j  ticularity  to  enable  the  accused  to  make  his 
Ing  that  he  had  no  power  by  which  he  could  j  defense.  A  similar  holding  was  made  in  the 
release   said   parties,   obtained   said   money !  case  of  the  People  v.  Matthews,  217  111.  94,  75 


through  false  and  fraudulent  representa- 
tions; and  also  charges  the  said  respondent 
with  seeking  employment,  and  securing  the 
money  aforesaid,  by  going  to  the  Jail  without 


N.  E.  444.  We  think  here  that  the  charge  of 
falsely  and  fraudulently  obtaining  money  is 
entirely  too  Indefinite  and  uncertain.  It 
should  have  stated  what  the  respondent  did 


being  sent  for  or  solicited  by  said  parties,  that  constituted  the  alleged  misconduct. 
It  will  thus  be  seen  that  the  two  charges  |  Some  reasonable  certainty  must  be  observed 
made  in  the  rule  are.  First,  that  respondent  |  in  the  conduct  of  such  proceedings,  if  the 
falsely  and  fraudulently  obtained  money  from  i  rights  of  one  sought  to  bei  disbarred  or  sus- 
tlie  five  parties  named  therein ,  second,  that  •  pended  are  to  be  preserved.  Not  only  should 
he  sought  employment  by  going  to  the  jail   the  charges  be  reasonably  specific,  but  thee  vi- 


and soliciting  the  same  without  being  sent 
for. 

As  to  the  first  charge,  it  is  contended  that 
it  is  insufficient  for  the  reason  that  it  does  not 
say  what  Smith  did  which  constituted  a 
fraudulent  procurement  of  the  money,  and  as 
to  the  second  it  is  conteJided  that  seeking  or 
soliciting  employment  is  not  such  a  violation 
of  professional  ethics  as  under  all  circnm- 
stances  Justifies  disbarment,  for  whidi  rea- 
sons the  rule  should  have  been  dismissed. 
Such  proceedings  as  this  are  not,  strictly 
speaking,  lawsuits.  They  are  more  in  the 
nature  of  ex  parte  proceedings  undertaken 
by  the  courts,  or  those  charged  with  the 
administration  of  Justice,  with  the  view  of 
ridding  themselves  of  such  persons  as  are 
shown  to  be  unfit  to  perform  the  duties  of  an 
attorney  at  law.  While  this  is  true,  it  must 
also  be  home  in  mind  that  the  result  is  to 
deprive  the  one  disbarred  or  suspended  of 
the  means  of  earning  his  livelihood.  Ordi- 
narily his  training  has  been  such  as  to  render 


dence  and  findings  must  be  based  upon  the 
charges  made.  The  party  cannot  be  charged 
with  one  thing  and  evidence  Introduced  and 
a  finding  made  of  a  different  character  of 
misconduct,  and  the  accused  party  be  sus- 
pended or  disbarred  therefor.  6  C.  J.  605; 
Thornton  on  Attorneys  at  Law,  |  877. 

[6]  As  to  the  other  charge  that  the  defend- 
ant solicited  employment  without  being  sent 
for,  it  may  be  said  that  the  solicitation  of 
employment  by  an  attorney  at  law  is  not  In 
all  cases  a  sufficient  ground  for  disbarment 
or  suspension.  In  many,  in  fact  in  most  in- 
stances, it  is  unethical,  and  may  be  a  ground 
of  suspension  from  the  practice,  but  there  are 
many  instances  in  which  such  would  not  be 
the  case,  and  a  general  statement  that  one 
solicited  employment  without  showing  that 
such  solicitation  was  in  a  dishonorable  or  a 
disreputable  way  is  not  a  sufficient  charge  to 
Justify  suspension  or  disbarment  Thornton 
on  Attorneys  at  Law,  §  844. 

But  it  is  contended  that  the  defendant 
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waived  his  right  to  challenge  the  sufficiency 
of  the  rule  by  not  moving  to  <iuash  the  same 
before  making  answer  thereto,  and  that  if  the 
evidence  is  sufficient  to  justify  the  conclu- 
sions arrived  at  by  the  court  the  judgment 
should  not  be  reversed,  even  though  the  rule 
may  inaptly  or  insufficiently  state  the  charges 
of  misconduct.  The  facts  proven  in  this  case 
are  that  the  resipondent  was  employed  to  rep- 
resent a  man  by  the  name  of  Harden,  who 
was  confined  in  the  jail  of  McDowell  county 
upon  a  charge  of  murder.  He  went  to  the 
jail  for  the  purpose  of  conferring  with  this 
client,  and  did  confer  with  him  in  regard  to 
his  defense.  On  the  succeeding  day  his 
client  was  given  a  preliminary  hearing  before 
a  justice  of  the  peace,  and  was  dis- 
charged from  custody.  On  the  next  day  this 
man  Harden  told  Smith  that  on  the  day  he. 
Smith,  was  at  the  jail,  another  man  confined 
In  the  jail  had  asked  him  who  Smith  was, 
and,  upon  being  informed  that  Smith  was 
Hard  en's  lawyer,  this  other  party  told  Har« 
den  that  he  desired  to  see  Smith,  and  to  have 
him  represent  him  in  his  case,  and  Harden 
went  to  the  jail  of  the  county  with  Smith  and 
introduced  him,  or  rather  pointed  out  the 
man  who  he  said  desired  to  confer  with  him. 
Smith  asked  this  man  why  he  was  confined  in 
jail,  and  was  informed  that  he  had  been 
there  for  20  days  for  failing  to  make  out  his 
questionnaire  under  the  selective  service  reg- 
ulations of  the  United  States.  This  man  was 
a  Russian,  and  could  scarcely  speak  or  under- 
stand the  English  language. .  Smith  and  Har- 
den testify  that  Smith  thereupon  told  him 
that  he  could  get  him  out  of  jail,  and  If  he 
was  able-bodied  and  could  pass  the  physical 
examination,  he  would  be  sent  on  to  a  train- 
ing camp.  If  he  could  not  pass  the  physical 
examination,  he  could  go  back  to  work,  and 
that  this  Russian  replied  that  he  did  not 
care  where  he  was  sent  so  they  got  him  out 
of  jail,  and  asked  Smith  what  he  would 
charge  him  for  his  services;  that  Smith 
replied  that  his  charges  would  be  $25;  that 
the  Russian  informed  him  that  he  only  had 
$20,  and  gave  it  to  him  for  this  purpose. 
There  were  four  other  Russians,  none  of 
whom  either  speak  or  understand  the  English 
language,  likewise  confined  in  the  jail  upon  the 
same  charge,  and  when  this  man  gave  Smith 
the  money  these  other  Russians  made  inquiry 
of  him  what  he  was  doing,  and,  being  inform- 
ed that  he  had  employed  a  lawyer  to  get 
him  out  of  jail,  they  likewise  desired  the 
services  of  Smith  to  get  them  out  of  jail,  they 
having  been  confined  therein  for  20  days. 
It  appears  that  these  people  were  arrested 
without  a  warrant,  and  were  confined  and 
held  during  all  of  this  time  without  any  steps 
being  taken  by  the  officers  who  incarcerated 
them,  or  by  any  one  else,  to  make  charges 
against  them,  or  to  give  them  a  hearing,  or  do 
anything  by  which  their  condition  might  be 
mitigated.  Smith  and  Harden  say  that  Smith 
informed  the  man  who  could  speak  English 


that  he  would  represent  them  upon  the  same 
terms  he  had  proposed  to  the  first  man,  co  wit, 
for  $25  each,  and,  upon  this  being  communi- 
cated to  them  they  immediately  took  out  the 
money  and  each  gave  him  $25;  that  he  there- 
upon went  to  the  local  draft  board  and  in* 
formed  the  clerk  of  the  board  that  these  men 
were  in  jail,  having  been  arrested  for  failure 
to  fill  out  their  questionnaires,  and  that  he 
desired  them  taken  out  and  some  disposi- 
tion made  of  them;  that  the  clerk  of  the 
draft  board  had  them  brought  out,  and  after 
submitting  them  to  an  examination,  none  of 
which  was  understood  by  Smith,  as  he  says» 
it  was  determined  to  send  them  to  a  training 
camp  on  that  same  evening.  All  these  Rus- 
sians now  testify  that  Smith  promised  to  get 
them  out  of  jail  and  send  them  back  to  work, 
and  upon  the  same  day,  and  before  they  were 
taken  away,  they  made  an  affidavit  upon 
which  the  rule  in  this  case  was  issued.  As 
to  four  of  them,  they  could  not  speak  or 
understand  one  word  of  Elnglish,  so  that  it  is 
quite  apparent  as  to  what  they  say  as  to 
Smith's  promises  they  got  from  the  one  who 
could  speak  iand  understand  English  imper- 
fectly. This  one  says  that  Smith  did  promise 
to  get  them  out  and  send  them  back  to  w^ork. 
They  each  testify  that  Smith  was  not  sent 
for,  and,  of  course,  as  to  four  of  them,  be 
was  not,  nor  does  he  make  any  contention 
that  he  was.  As  to  the  other  one,  the  evi- 
dence convinces  us  that  he  did  send  for 
Smith,  or  at  least  expressed  a  desire  to  Har- 
den to  see  Smith.  At  any  rate,  Harden  made 
such  a  communication  to  Smith,  and  it  was  in 
pursuance  of  this  that  Smith  went  to  the  jail. 
An  of  these  parties,  when  they  testified,  state 
that  it  was  immaterial  to  them  whether  they 
went  to  a  training  camp  or  went  back  to 
work ;  that  their  sole  purpose  was  to  get  out 
of  jail. 

Upon  this  evidence,  we  think  it  fairly  ap- 
X>ears  that  Smith  did  not  solicit  employment 
from  these  parties,  nor  did  he  go  to  the  Jail 
without  being  sent  for,  or  at  least  that  he 
believed  that  he  had  been  sent  for  when  ne 
went,  Harden  having  so  advised  him.  Of 
course,  there  is  a  question  of  veracity  be- 
tween Harden  and  the  only  one  of  the  Rus- 
sians who  speaks  ESnglish  as  to  whether  or 
not  he  did  express  a  desire  to  see  Smith.  It 
is  hardly  tn  the  range  of  probability  that 
Harden  would  have  communicated  to  Smitb 
that  this  man  wanted  to  see  him  if  he  did  not 
express  such  a  desire.  Whether  he  did  or 
not,  it  is  undisputed  that  Harden  told  Smitb 
that  this  man  wanted  to  see  him,  and  that  it 
was  in  response  to  this  request  so  communi- 
cated to  him  that  Smith  went  to  the  jail. 
We  must  therefore  hold  that  the  second 
charge  contained  in  the  rule  fails  for  lack  of 
proof.  Nor  can  we  say  as  matter  of  law  that 
if  Smith  had  gone  to  the  Jail,  under  the  cir* 
cumstances  existing  here,  and  ofl!ered  to  serve 
these  men  tn  the  capacity  of  attorney,  be 
would  be  guilty  of  such  conduct  as  would 
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justify  suspension  from  the  practice  of  his 
profession.  As  before  stated,  they  had  b6en 
in  Jail  for  nearly  three  weeks  without  a 
spedflc  charge  being  lodged  against  them, 
without  a  warrant  having  been  issued  for 
their  arrest,  and  we  cannot  say  as  matter  of 
law  that  an  attorney  who  is  informed  of  the 
existence  of  such  a  condition  as  this  in  rela- 
tion to  five  ignorant  foreigners  would  be 
guilty  of  misconduct  in  offering  to  have  them 
brought  before  the  proper  authorities  and 
their  status  determined. 

Nor  do  we  think  the  evidence  justifies  the 
conclusion  that  Smith  was  guilty  of  false  and 
fraudulent  representations  in  procuring  the 
money  from  these  people.  If  they  had  only 
been  recently  arrested  and  placed  in  jail  upon 
the  charge  upon  which  it  is  stated  they  were 
incarcerated,  it  might  be  that  the  fee  charged 
would  be  excessive,  but  when  we  consider 
that  they  had  been  confined  in  jail  for  20 
days  without  anybody  being  interested 
enough  in  their  condition  to  bring  them  be- 
fore the  tribunal  whose  duty  it  was  to  hear 
the  charges  against  them,  without  even  a 
warrant  having  been  issued  for  their  arrest, 
it  occurs  to  us  that  the  circumstances  are 
sach  as  might  reasonably  warrant  an  attor- 
ney in  coming  to  the  conclusion  that  he  might 
have  difficulty  in  securing  for  them  a  hearing 
by  the  proper  tribunal.  Nor  does  the  evi- 
dence justify  the  conclusion  that  Smith  prom- 
ised to  send  these  men  back  to  work.  He 
and  Harden,  who  was  with  him  at  the  time, 
both  testify  positively  that  he  did  not.  They 
say  that  all  he  promised  them,  and,  of  course, 
in  fact  all  that  he  could  do,  was  to  secure 
them  a  hearing  before  and  a  disposition  of 
their  cases  by  the  proper  tribunal.  It  is  true 
these  foreigners  say  that  he  did  promise  to 
send  them  back  to  work,  but,  as  before  stated, 
liie  testimony  of  four  of  them  is  based  solely 
on  what  the  other  one  told  them,  and  the 
testimony  of  this  one  Is  Inconsistent,  not  only 
with  the  testimony  of  Smith  and  Harden,  but 
with  what  would  probably  occur  under  the 
conditions  that  existed  at  the  time,  as  each 
and  all  of  these  men,  even  at  the  time  of  the 
hearing  on  this  rule,  expressed  no  preference 
as  between  going  to  a  military  camp  and 
going  back  to  work,  their  one  purpose  being  to 
be  released  from  jail. 

[7]  It  must  be  borne  in  mind  that  the  evi- 
dence, to  justify  the  disbarment  or  suspen- 
sion of  an  attorney,  is  required  to  be  such 
as  to  make  it  reasonably  certain  that  he  \b 
suilty  of  the  misconduct  with  which  he  is 
charged.  It  is  quite  true  that  proceedings 
such  as  this  are  not  for  the  purpose  of  pun- 
ishing a  guilty  party,  but  are  for  the  pro- 
tection of  the  courts  and  the  public;  but, 
until  it  has  been  established  by  satisfactory 
evidence  that  Ihe  accused  party  is  guilty  of 
some  substantial  misconduct,  he  will  not  be 
deprived  of  his  right  to  pursue  his  calling 
upon  the  theory  that  he  may  abuse  the  privi- 


leges of  the  court,  or  will  be  a  menace  to  the 
public  in  the  further  practice  of  his  profes- 
sion. 

Our  conclusion  is  that  the  evidence  is  not 
sufficient  to  justify  the  judgment  of  suspen- 
sion. The  same  will  therefore  be  reversed, 
and  the  rule  dismissed. 


aT7  N.  C.  472) 

HIPPS  et  aL  v.  SOUTHERN  RY.    (No.  474.) 

(Supreme  Court  of  North  Carolina.     May  21, 

1919.) 

1.  Cabbiebs  ^=»234— Injxjbt  to  Pbospectivb 
Passenoeb— What    Law    Govebns. 

Cause  of  action  for  injuries  sustained  by 
plaintiff,  who  had  purchased  a  ticket  at  a  sta- 
tion in  South  Carolina  for  transportation  to  a 
station  in  North  Carolina,  because  of  defend- 
ant's negligence  in  failing  to  provide  heat  in  its 
South  Carolina  station  where  plaintiff  had  to 
wait  for  the  train  on  which  she  was  to  take  pas- 
sage, arose  in  South  Carolina  and  must  be  tried 
under  the  laws  prevailing  in  that  jurisdiction. 

2.  KviDENCs  «s»80(2)— Law  or  Sisteb  State 
^Pbbstticftion. 

The  presumption  is  that  the  common  law  is 
in  force  in  a  sister  state,  there  being  no  evidence 
on  the  subject 

3.  Appeal  and  Ebbob  ^»1068(3)^In8tbuc- 

TI0N8— HaBMLEBS  EBBOB. 

Where,  on  facts,  court  might  have  instructed 
that  defendant  was  negligent,  error  in  instruc- 
tions as  to  negligence  would  be  harmless. 

4.  Tbial   ^=»193(3)—In8tbuotion— Invading 
Pbovince  op  Jtjbt. 

Instruction  that  It  does  not  follow  that 
every  time  a  man  is  injured  or  a  woman  is  in- 
jured, *'as  in  this  case,  if  there  is  any  injury, 
that  he  or  she  has  tiie  right  to  call  on  somebody 
to  punish  them  for  it,"  was  not  subject  to  the 
objection  that  it  was  the  expression  of  an  opin* 
ion. 

5.  Tbial  ^=»193(S)^lNffrBnoTiON— Invading 
Pbovxnob  of  Jubt. 

Instruction,  "Was  the  negligent  act  of  the 
defendant  to  furnish  heat  for  the  plaintiff  at  its 
railroad  station  at  Wellfotd,  S.  0.,  if  you  find 
there  was  a  negligent  act,"  Uie. direct  and  prox- 
imate cause  of  plaintifl*s  injury,  was  not  subject 
to  objection  that  it  was  the  expression  of  an 
opinion. 

6.  Tbial  ^=»198(3)*-In8tbuotion— Invading 

PBOVINOE  or  JUBT. 

Instruction,  "Was  the  failure  down  there 
the  cause  of  her  siclcness,  her  ill  health ;  did  it 
bring  it  about?  or  if  it  did  not  bring  it  about 
originally,  did  it  accentuate  or  accelerate  it  or 
increase  it  or  exaggerate  it"— was  not  subject 
to  the  objection  that  it  was  the  expression  of 
an  opinion. 

7.  Appeal  and  Ebbob  ^=s>106&— Ebbojteous 
.  Instbuotion— Habmlebs   Ebbob. 

In  action  for  injuries  due  to  failure  of  de*, 
fendant  railway  to  keep  its  waiting  room  prop* 
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erly  heated,  instruction  complained  of  by  de- 
fendant, namely,  that  it  was  the  duty  of  defend- 
ant company  to  maintain  separate  waiting 
rooms,  was  immaterial;  the  evidence  showing 
that  defendant  maintained  separate  waiting 
rooms  for  white  and  colored  people. 

8.  Appeal  and  Ebbob  ^=>1033(5)  —  Ebbob 
Favobabl£  to  Appellant. 
In  action  for  injuries  due  to  failure  of  de- 
fendant railway  to  keep  its  waiting  room  prop- 
erly heated,  instruction,  "If  the  plaintiff  has 
failed  to  satis^  you  that  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the  in- 
jury," to  find  for  defendant,  was  favorable  to 
defendant  appellant 

Appeal  from  Superior  Court,  Cabarrus 
County;    Warding,  Judge. 

Action  by  Jennie  Hipps  and  husband 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peails.    No  error. 

This  action  was  brought  by  the  plaintiffs 
to  recover  damages  alleged  to  have  been  suf- 
fered by  the  feme  plaintiff  on  account  of  the 
negligence  of  the  defendant  In  falling  to  have 
Its  waiting  room  at  Wellford  properly  heated. 

On  January  19,  1916,  after  having  spent 
some  weeks  visiting  relatives  near  Wellford, 
S.  C,  the  feme  plaintiff  purchased  tickets  of 
the  defendant  at  Wellfbrd,  S.  C,  for  trans- 
portation to  Concord,  N.  0.  She  offered  evi- 
dence tending  to  prove:  That  the  weather 
was  very  cold.  That  she  and  her  three  chil- 
dren were  brought  to  the  station  at  Well- 
ford, a  distance  of  four  miles,  in  a  wagon. 
That  she  arrived  there  at  about  2  p.  m..  In- 
tending to  take  train  No.  12,  which  would 
carry  her  to  Concord,  N.  C.  That  train  No. 
12  was  two  hours  or  more  late.  That  she 
and  her  children  went  Into  the  waiting  room. 
There  was  no  fire  there.  They  remained  in 
this  waiting  room  20  or  80  minutes,  and  were 
taken  Into  the  operator's  room,  where  there 
was  a  fire,  and  where  she  remained  about  80 
minutes  until  Mr.  Hipp,  her  brother-in-law, 
had  to  leave  so  that  he  could  get  home  be* 
fore  night.  That  when  her  brother-in-law 
left  the  room  she  took  her  children  and  left 
also,  and  went  again  Into  the  waiting  room, 
where  there  was  no  fire,  and  where  she  had 
been  before  and  found  no  fire.  That  she  re- 
mained In  this  room  until  No.  12  came,  some 
2  hours  later.  That  she  then  boarded  the 
train  and  went  to  Concord,  a  distance  of 
something  like  80  or  100  miles,  without  ever 
getting  warm,  and  that  she  was  sick  for 
about  two  weeks. 

The  plaintiff  testified  that  she  left  the  op- 
erator's room  when  her  brother-in-law  start- 
ed home,  because  It  was  a  small  crowded 
place  and  there  were  four  or  five  negroes  In 
there;  also,  that  the  agent  of  the  defendant 
was  notified  that  there  was  no  tire  In  the 
waiting  room. 


There  was  a  verdict  and  judgment  In  favor 
of  the  plaintiffs,  and  defendant  appealed,  as- 
signing as  errors  relied  on: 

(1)  That  the  court  erred  in  stating  to  tb** 
jury:  "So  it  does  not  follow  that  every  time 
a  man  is  injured  or  a  woman  is  injured  (as  in 
this  case),  if  there  is  any  injury,  that  he  or  she 
has  the  right  to  call  on  somebody  to  punish 
them  for  it."  The  exception  being  to  the  use 
of  the  words  "as  in  this  case." 

(2)  That  the  court  erred  in  charging  the  jury : 
"Was  the  negligent  act  of  the  defendant  to  fur- 
nish heat  for  the  plaintiff  at  its  railroad  station 
at  Wellford,  S.  C,  if  you  find  there  was  a  neg- 
ligent act,  was  that  the  direct  and  natural  flow- 
ing cause  of  the  plaintiflTs  injury  which  she  has 
alleged  (and  which  there  was  evidence  tending 
to  show  she  has  suffered)?' 

(8)  That  the  court  erred  In  charging  the  jury: 
"Was  the  failure  down  there  the  cause  of  her 
sickness,  her  HI  health;  did  It  bring  it  about? 
Or  if  it  did  not  bring  it  about  originally,  did 
it  accentuate  or  accelerate  it  or  increase  it  or 
exaggerate  it?" 

(4)  That  the  court  erred  in  charging  the  jury: 
*lt  was  the  duty  of  the  railroad  company  to 
maintain  separate  waiting  rooms,  and  if  the  rail- 
road company  permitted  the  white  waiting  roon» 
to  be  in  such  condition  there  from  cold  or  oth- 
erwise so  that  it  could  not  be  occupied  with  rea- 
sonable safety,  with  reasonable  comfort  to  its 
passengers,  and  by  reason  of  that  the  plaintiff 
had  to  go  out  of  that  room  and  go  Into  another 
room  where  there  were  colored  men,  that  was 
negligence." 

(5)  That  the  court  erred  in  charging  the  jury: 
"If  you  find  that  the  railroad  company  negli- 
gently failed  to  provide  for  her  there  so  that 
she  had  to  withdraw  from  that  room  and  go  into 
another  room  occupied  by  colored  people,  either 
as  employes  or  passengers,  then  the  court  charg- 
es you,  gentlemen  of  the  jury,  that  would  be 
negligence." 

(6)  That  the  court  erred  in  charging  the  jury: 
"If  the  plaintiff  has  failed  to  satisfy  you  that 
the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury,  then  you  would  an- 
swer the  issue,  *No.* " 

(7)  That  the  court  erred  In  charging  the  jury : 
"She  has  sustained,  by  reason  of  the  (defend- 
ant's negligence)  as  the  proximate  cause,  and 
for  nothing  else." 

L.  T.  Hartsell,  of  Concord,  and  Caldwell  & 
CaldweU,  of  StatesvlUe,  for  appellant 

Maness  &  Arm  field,  of  Concord,  for  api)el- 
lees. 

ALLEN,  J.  [1,  2]  The  cause  of  action  arose 
in  the  state  of  South  Carolina,  and  It  mast 
be  tried  under  the  laws  prevailing  In  that 
jurisdiction  (Harrison  v.  R.  R.,  168  N.  C. 
884,  84  S.  E.  519);  but,  as  no  evidence  was 
introduced  upon  this  question,  the  presump- 
tion Is  that  the  common  law  Is  In  force  in 
that  state  (Hall  v.  R.  R.,  146  N.  C.  351,  59 
S.  E.  879;  Carriage  CJo.  v.  Dowd,  155  N.  €• 
316.  71  S.  E.  721). 

The  principle  of  the  common  law  perti- 
nent to  the  facts  In  this  record  Is  stated  In 
10  O.  J,  922,  as  follows: 
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•*It  is  the  duty  of  the  carrier  to  keep  the 
station  or  waiting  room  reasonably  safe,  com- 
fortable, and  decent,  and  a  passenger  suffering 
injury  by  reason  of  being  unable  to  sit  therein 
when  he  desires  and  it  is  proper  for  him  so 
to  do  may  have  damages  for  injuries  suffered. 
Thus  the  carrier  may  be  liable  for  injuries  suf- 
fered by  a  passenger  by  reason  of  the  waiting 
room  not  being  properiy  heated  and  ventilated, 
particularly  where  there  is  a  statutory  provi- 
sion requiring  it  to  be  heated  in  cold  and  in- 
clement weather,  although  such  a  statute  does 
not  relieve  the  carrier  of  its  common-law  duty 
80  to  do." 

And  also  in  4  R  O.  L.  1074: 

'^Though  the  subject  of  statutory  enactment 
in  some  states,  yet  independent  of  such  statutes, 
a  carrier  owes  to  its  passengers,  while  that  re- 
lation exists,  the  duty  of  providing  reasonably 
safe  stations,  whether  permanent  or  temporary, 
where  they  may  await  the  arrival  of  trains,  and 
it  is  also  the  duty  of  the  carrier  to  keep  its  sta- 
tion or  waiting  rooms  open,  heated,  and  lighted, 
for  a  reasonable  time  before  and  after  the  time 
advertii^d  for  the  arrival  and  departure  of 
trains,  and  it  will  be  liable  for  any  injury  which 
is  the  proximate  result  of  its  breach  of  this 
duty." 

[3]  Applying  this  principle  to  the  facts  now 
In  dispute,  his  honor  might  have  instructed 
the  Jury  that  the  defendant  was  negligent  in 
any  view  of  the  evidence,  as  it  is  not  contro- 
verted that  the  plaintiff  had  purchased  a 
ticket  from  the  defendant;  that  she  was  in 
its  waiting  room  for  more  than  two  hours 
waiting  for  a  delayed  train;  that  it  was 
very  cold  weather  in  January;  that  there 
was  no  fire  in  the  waiting  room,  and  her  ev- 
idence that  she  suffered  severely  from  cold 
is  not  contradicted,  and,  if  so,  any  error  in 
the  instruction  in  assignment  5  would  be 
harmless,  as  would  be  any  expression  of  opin- 
ion alleged  in  assignments  1,  2,  and  3.  We 
do  not,  however,  think  there  was  any  ex- 
pression of  opinion. 

[4-6]  Onie  use  of  the  words,  "as  in  this 
case,"  pointed  out  in  the  first  assignment,  is 
followed  by  the  words,  "if  there  is  any  in- 
jury," and,  when  considered  as  a  whole,  his 
bonor  was  simply  applying  to  the  case  be- 
fore him  the  principle  that  it  did  not  follow 
that  a  party  could  recover  damages,  although 
Injured. 

In  the  second  assignment,  the  language, 
**was  the  negligent  act  of  the  defendant," 
would  be  an  expression  of  opinion  if  it  was 
not  followed  by  the  expression,  "if  you  find 
there  was  a  negligent  aet,"  and  it  was  not 
error  to  say  to  the  jury,  "and  which  there 
Is  evidence  tending  to  show  she  suffered,"  as 
the  record  fully  sustains  the  statement 
liewis  V.  R.  B.,  132  N.  C.  386,  43  &  E.  919. 

The  excerpt  from  the  charge  in  assign- 
ment 3  follows  immediately  after  the  part  of 
the  charge  copied  in  assignment  2,  and,  when 
Tead  together,  is  predicated  on  a  finding  hy 
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the  jury  of  a  failure  of  duty  on  the  part  of 
the  defendant,  and  is  free  from  objection. 

[7]  The  error  complained  of  in  the  fourth 
assignment  is  that  his  honor  told  the  jury 
"it  was  the  duty  pf  the  railroad  company  to 
maintain  separate  waiting  rooms,"  and  is 
upon  the  ground  that  the  action  is  to  be  tried 
by  the  laws  of  South  Carolina,  and  that 
there  is  no  such  common-law  duty,  and  no 
evidence  of  any  duty  imposed  by  statute  in 
South  Carolina. 

By  reference  to  the  charge,  it  will  be  seen 
that  the  statement  of  the  duty  was  in  refer- 
ence to  the  law  of  this  state;  but,  in  any 
event,  the  charge  is  immaterial,  as  the  evi- 
dence of  the  plaintiff  and  defendant  shows 
that  the  defendant  maintained  separate  wait- 
ing rooms  in  South  Carolina. 

[8]  The  charge  in  the  sixth  assignment  is 
favorable  to  the  defendant,  and  in  the  sev- 
enth is  a  part  of  the  charge  on  damages, 
predicated  upon  a  finding  that  the  plaintiff 
was  injured  by  the  negligence  of  the  defend- 
ant. 

No  error. 


(177  N.  C.  595) 

STATE  T.  GASH.     (No.  630.) 

(Supreme  Court  of  North  Carolina.     May  27, 

1919.) 

1.  CJbiminal  Law   ^=s>752%— Nonsuit— E3vi- 

DENCB. 

Upon  motion  for  nonsuit,  the  case  will  be 
taken  in  the  aspect  most  favorable  to  plaintiff. 

2.  Cbiminal  Law  ^=»1144(10)  —  Appeait- 
Nonsuit— Evidence. 

Upon  appeal  from  refusal  to  nonsuit,  evi- 
dence tending  to  show  defendant  not  guilty 
will  not  be  considered,  and  the  evidence  must 
be  taken  in  the  aspect  most  favorable  to  the 
state. 

3.  Homicide  ^==>280  —  Involuntabt  Man- 

SLAUOHTBB— RECEIASS    OPCaATION    OF    AU- 
TOMOBILE. 

•  In  prosecution  for  involuntary  manslaughter 
by  killing  child  by  operating  motortruck  at  a 
speed  in  excess  of  18  miles  an  hour,  and  in  ex- 
cess of  10  miles  an  hour  in  approaching  street 
intersection,  in  yiolation  of  Laws  1917,  c.  140, 
II  15  and  17,  claimed  excusable  as  a  misadven- 
ture, evidence  held  to  make  a  case  for  the  jury. 

4.  Homicide  ^=»62  —  Involuntabt   Man- 

8LAUOHTEB— UnLAWFUI<  OPEBATION  OF  AU- 
TOMOBILE. 

Driver  of  motortruck  who  violates  ordi- 
nance and  statutes  regulating  speed  and  man- 
ner of  operation  of  motor  vehicles,  and  while 
exceeding  speed  limit  kills  child,  is  guilty  of  in- 
voluntary manslaughter* 

5.  Homicide  ^=»74  —  Involuntabt  Man- 
8LAUOHTEB— Reckless  Opebation  of  Au- 
tomobile—Death OF  Child. 

Motortruck  driver  who,  while  operating 
truck  lawfully  and  at  rate  of  speed  permitted 
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by  law,  fails  to  keep  proper  lookout,  and  by 
reason  thereof  strikes  and  kills  child,  is  guilty 
of  involuntary  manslaughter. 

6.  Homicide  <$=>74  —  Involuntabt  Man- 
SLATTOHTEB— Reckless  Operation  of  Auto- 
mobile—Failube  TO  Keep  Proper  Look- 
out. 

Motortruck  driver  who  approached  street  in- 
tersection without  sounding  warning  of  his 
approach,  and  with  his  head  turned  backward, 
causing  truck  to  change  its  course  and  strike 
child,  is  guilty  of  criminal  negligence. 

7.  Criminal  Law  ^=>1172(7)— Review— In- 
structions Favorable  to  Appellant. 

Exceptions  to  court's  charge  need  not  be 
considered  on  appeal,  where  instructions  ex- 
cepted to  were  favorable  to  appellant. 

Appeal  from  Superior  Court,  Buncombe 
County;    Ray,  Judge. 

James  Gash  was  convicted  of  manslaugh- 
ter, and  lie  appeals.    No  error. 

The  defendant,  a  colored  chauffeur,  was 
Indicted  and  convicted  on  a  charge  of  man- 
slaughter, and  sentenced  to  four  months  in 
jail  with  authority  to  commissioners  to  hire 
him  out 

Martin,  Rollins  &  Wright,  of  AsheviUe, 
for  appellant. 

The  Attorney  General,  Assistant  Attorney 
General  Nash,  and  Mark  W.  Brown,  of  Ashe- 
viUe, for  the  State. 

CLARK,  C.  J.  There  is  evidence  that  on 
January  21,  1919,  about  4  p.  m..  Porter 
Cordell,  the  deceased,  a  child  of  three  years 
old,  was  playing  with  one  or  more  of  his 
companions  on  the  north  sidewalk  of  Col- 
lege street  in  Asheville  near  its  intersection 
with  Furman  avenue.  Miss  Clement  and 
Mr.  Lasater  went  by  on  the  same  side- 
walk, going  east  They  walked  slowly,  and 
were  talking  about  some  chickens  in  the 
yard  they  were  passing,  and  when  they  had 
gotten  a  distance  of  from  75  to  150  feet  from  i 
the  point  where  the  child  was  playing  a  I 
truck  driven  by  the  defendant  crossed  the 
intersection  of  College  street  and  Furman 
avenue  (also  called  Pine  street)  about  12 
feet  in  front  of  them  without  blowing  the 
horn  or  giving  any  signal,  and  was  going 
west  on  the  south  side  of  College  street 
about  20  or  25  miles  an  hour.  According  to 
the  evidence  of  these  two  witnesses,  their 
attention  was  attracted  by  the  defendant, 
who  was  driving  the  truck,  and  his  com- 
panion calling  out  to  another  colored  boy 
just  behind  them  on  the  sidewalk,  and  when 
they  looked  around  they  "saw  these  colored 
men  looking  back.  ♦  •  •  The  boys  on  the 
front  seat  were  looking  around  talking  to 
this  boy  that  was  Immediately  behind  the 
witnesses."  **The  driver  was  looking  back, 
and  when  the  conversation  between  the 
driver  [the  defendant]  and  the  boy  on  the 


£ddewalk  started  the  car  changed  Its  course 
from  the  left  [south]  side  of  the  street  at 
an  angle  of  30  degrees  towards  the  deceased 
and  other  children  without  warning  to 
them,*'  and  after  the  child  was  struck  the 
machine  struck  back  "at  about  the  same 
angle  to  the  left"  A  spot  of  blood  was  made 
where  the  deceased  was  thrown  into  the 
street  Tiie  first  sign  of  skid  marks  going 
west  were  in  the  center  of  the  street  or  a 
little  to  the  left  of  the  center,  and  then  the 
marks  went  over  to  the  right  (north)  side 
of  the  street  to  the  spot  of  blood,  between 
4  and  6  feet  of  the  curb.  Miss  Clement  says 
that  after  she  passed  the  baby  the  child 
went  into  the  street,  and  when  she  looked 
back  as  the  automobile  was  going  by  her 
she  could  not  see  the  child  in  the  street, 
because  "there  was  a  telephone  pole  be- 
tween her  and  where  the  baby  was  hit" 
and  that  she  "hadn't  turned  around  a  min- 
ute when  the  car  hit  the  baby,  and  it  sound- 
ed like  the  noise  of  hitting  a  box  or  a  bag 
of  sand.*'  It  was  during  the  interval  that 
the  baby  went  Into  the  street. 

There  is  evidence  that  the  truck  skid- 
ded 45  feet  with  both  wheels  locked,  and 
that,  if  it  had  been  running  at  8  miles  an 
hour,  it  could  have  been  stopped  in  about 
one  foot.  The  defendant  testified  that  he 
saw  the  children  on  the  sidewalk  sls  he 
traversed  the  intersection  of  College  street 
and  that  he  "never  saw  the  baby  leave  the 
sidewalk  and  never  saw  it  until  it  hit  the 
car";  that  "the  first  time  he  saw  the  baby 
was  when  he  hit  the  car;  •  •  ♦  that  if 
he  had  seen  the  baby  he  would  have  stop- 
ped the  car;  that  he  could  not  tell  how 
the  baby  got  out  in  the  street:  that  the 
baby  ran  in  front  of  the  car,  and  he  tried 
to  dodge  it  and  changed  the  course  of  the 
truck,  but  the  right  front  fender  struck  the 
child." 

The  baby  was  knocked  down,  and  the 
truck  ran  over  his  feet  "crumpling"  his 
shoe,  and  he  was  rushed  to  the  hospital, 
where  he  suffered  for  47  hours,  his  eyes  be- 
coming ^'swollen  shut"  and  he  vomited 
blood,  and  gradually  got  worse  until  he 
died  January  23,  1919. 

College  street  at  the  place  where  the  de> 
ceased  was  killed  runs  east  and  west  and 
is  practically  straight  for  4  blocks,  and  the 
children  could  be  seen  by  persons  east  of 
Furman  avenue  for  a  distance  of  '*2Vi 
blodss"  with  no  obstruction  but  telephone 
posts  which  are  120  feet  apart  The  grade 
at  that  point  was  about  3  per  cent.  It  Is 
a  residence  street,  and  where  the  child  was 
killed  "it  was  as  thickly  settled  as  any  part 
of  Asheville." 

[1,  2]  The  above  summary  is  taken  almost 
verbatim  from  the  brief  of  the  state,  for  the 
chief,  if  not  the  only,  exception  that  re- 
quires consideration  is  the  motion  for  non- 
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8uit,  which  must  be  taken  In  the  aspect  mcst 
fayorable  to  the  state  upon  such  motion,  and 
upon  examination  of  the  record  the  facts  are 
summed  up  correctly,  omitting,  as  we  must, 
on  such  motion,  the  evidence  in  favor  of  the 
defendant.  There  was  evidence  for  defend- 
ant from  which  the  Jury  might  liave  found 
for  the  defendant,  if  believed,  but  that  was 
for  the  Jury,  and  cannot  be  considered  on  an 
appeal  from  a  refusal  to  nonsuit 

[3]  Taking  the  evidence  in  this  aspect, 
there  was  sufficient  to  submit  to  the  Jury 
tending  to  show  that  the  death  of  the  child 
was  caused  by  the  criminal  negligence  of  the 
defendant  in  that: 

(a)  He  was  operating  a  motor  truck  at  a 
speed  in  excess  of  18  miles  an  hour  in  vio- 
lation of  Laws  1917,  a  140,  §  17.  State  v. 
Mclver,  175  N.  C.  761,  94  S.  B.  682. 

(b)  He  recklessly  approached  and  travers- 
ed the  intersection  of  College  street  and 
Furman  avenue  a  distance  of  from  87  to  1G2 
feet  from  the  deceased  and  other  children, 
whom  he  says  he  saw,  at  a  rate  of  speed 
much  in  excess  of  10  miles  an  hour,  in  vio- 
Jation  of  the  statute  (Laws  1917,  c  140,  {§ 
15,  17).    State  v.  Mclver,  supra. 

(c)  He  recklessly  approached  and  travers- 
ed an  Intersection  of  highways  and  ran  over 
the  deceased,  who  was  upon  the  traveled 
part  of  the  highway,  without  slowing  down 
and  giving  a  timely  signal  as  required  by  the 
provision  of  law  Just  quoted,  and  without 
warning  to  them  and  while  looking  in  the 
opposite  direction. 

(d)  He  recklessly  caused  the  motortruck  to 
change  its  course  from  the  south  side  of 
College  street  without  notice  or  warning  to 
the  deceased,  and  permitted  the  truck  to 
skid  a  long  distance  and  collide  with  the  de- 
ceased and  run  over  the  deceased,  when  he 
might  have  avoided  injuring  him  after  see- 
ing him  on  the  sidewalk  and  in  the  street. 

Bxceptions  1  and  2  were  for  refusal  of  a 
motion  to  nonsuit  and  expeption  8  was  for 
refusing  to  give  the  following  instruction: 

"In  no  view  of  the  evidence,  is  the  defendant 
guilty  of  the  offense  charged,  and  therefore  the 
jary  is  directed  to  return  a  verdict  of  not 
guilty.' 
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[5,  6]  Exception  6  is  because  the  court 
charged  the  Jury  that,  if  the  defendant  was 
operating  the  car  lawfully  and  at  the  rate 
of  speed  permitted  by  law,  yet  if,  by  rea- 
son of  a^  failure  to  keep  a  proper  lookout, 
he  failed  to  see  the  deceased  in  time  to 
avoid  Injuring  him,  and  **by  reason  of  his 
carelessness  and  negligence  in  failing  to 
keep  this  lookout"  he  caused  the  death  of  the 
child,  he  was  guilty.  Tpon  the  evidence  for 
the  state  this  failure  to  keep  a  lookout  was 
due  to  the  defendant  turning  his  head  and 
looking  ba(^  to  talk  to  a  colored  boy  on  the 
sidewalk.  In  this  charge  there  was  no  er- 
ror. It  was  the  duty  of  the  defendant,  aft- 
er seeing  the  children  on  the  sidewalk  and 
knowing  that  they  were  likely  to  run  out  on 
the  street,  unless  warned  of  his  approach, 
to  give  such  warning,  which  he  did  not  do, 
but  turned  his  head  to  look  back,  and  if 
while  so  doing  he  caused  the  truck  to  change 
its  course  and  to  strike  the  deceased,  he  is 
guilty  of  criminal  negligence. 

[7]  Exceptions  7,  8,  and  9  need  not  be  con- 
sidered for  that  part  of  the  charge  was  fa- 
vorable to  the  defendant 

Exceptions  10  and  11:  The  language  used 
by  the  Judge  in  closing  his  charge  might 
possibly  have  been  misconstrued,  and  at  the 
instance  of  the  counsel  for  the  defendant  he 
recalled  the  Jury  and  charged  them  that^  if 
the  evidence  for  the  defendant  raised  a  rea- 
sonable doubt,  it  was  their  duty  to  acquit 
him,  and  that  the  Jury  had  a  right  to  be- 
lieve him  the  same  as  any  other  witness 
and  to  give  to  his  testimony  the  same  weight 

Upon  careful  consideration  of  the  whole 
case  we  find  no  error. 


rt 


[4]  upon  the  evidence  favorable  to  the 
state,  as  above  summed  up,  there  was  no 
error  in  these  respects.  Exceptions  4  and 
5  to  the  charge  are  because  the  court  charg- 
ed the  Jury  that,  if  the  defendant  was  op- 
erating the  motor  in  violation  of  the  ordi- 
nance or  the  statute  regulating  the  speed 
and  manner  of  operation  of  motors  in  any 
dty  or  town  in  the  state,  and  If  by  reason 
thereof,  and  while  exceeding  the  speed  lim- 
it, he  struck  the  child,  this  would  make  him 
guilty  of  involuntary  manslaughter.  In  this 
there  was  no  error.  State  v.  Mclver,  175 
N.  a  761,  94  S.  E.  682,  which  is  a  full  ex- 
position of  the  law  applicable  to  this  caaa    . 


(177  N.  C.  5S8) 

STATE  V.  COBLE.     (No.  379.) 

(Supreme  Court  of  North  Carolina.     May  21, 

1919.) 

1.  Cbiminal  Law  ^=9117S^Assionmxrts  oi 

EbBOB— AB  AN  nONMENT. 

Assignments  of  error  not  set  out  in  the 
brief  on  an  appeal  in  a  criminal  case  are  aban- 
doned, under  Rule  34  (174  N.  C.  837,  81  S.  E. 
xu). 

2.  HoMXOiDB     ^s»74— Manslauohtsb— ACCI- 

DKNTAL  DiSOHABOB  OT  GuN. 

At  common  law  and  by  Revisal  1905,  | 
3632,  one  who  points  a  loaded  gun  at  another, 
though  without  intention  of  discharging  it,  if 
the  gun  goes  oS  accidentally  and  kills,  is  guilty 
of  manslaughter. 

3.  Homicide  ^=»282—MANSi^uaHTEB— Ques- 
tion FOB  JUBT. 

In  a  bomidde  case,  where  accused  wfaU« 
pointing  a  gun  at  one  person  killed  another,  who 
attempted  to  jerk  the  gun  away  from  him, 
whether  accused  was  goilty  of  manslaughter 
held  for  the  Jury. 


Wog  other  oases  soe  same  toplo  and  KJBY^MVMBXB  la  all  Key*Numb«red  Digests  and  Indezas 


340 


99  SOUTHEASTERN  REPORTEB 


(N.a 


4.   HOMIOIDS     ^=944r~MAl7SLAUOHTEB-^UAB- 

BEL. 

Where  a  sudden  quarrel  arose  between  ac- 
cused and  other  men,  and  in  the  heat  of  passion 
and  sudden  fury,  because  of  thingB  .that  were 
said  or  done  to  him,  he  slew  one  of  the  men,  he 
was  guilty  of  manslaughter,  where  he  was  at 
fault  in  entering  into  the  combat,  and  did  not 
fight  in  self-defense. 

5.  Homicide  <@=>112(1),  US— SELF-DErENSB— 
Aggression— 'Withdrawal. 

A  person  cannot  plead  self-defense  if  he  was 
at  fault  in  bringing  on  the  difficulty  by  his  own 
conduct  in  engaging  in  and  bringing  on  the 
difficulty,  or  if  he  caused  another  to  assault  him, 
or  entered  into  a  combat  or  fight  willfully  or 
wrongfully,  unless  he  in  good  faith  abandoned 
the  difficulty  after  it  started,  or  retreated  as  far 
as  he  could  with  safety,  and  then  turned  and 
defended  himself  by  using  such  force  as  was 
apparently  necessary. 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford 
County;    Lane,  Judge. 

James  Coble  was  convicted  of  manslaugh- 
ter, and  he  appeals.    No  error. 

The  defendant  was  Indicted  for  murder  in 
the  first  degree.  At  the  beginning  of  the  trial 
the  solicitor  stated  in  open  court  that  he 
would  ask  a  conviction  only  for  murder  in 
the  second  degree  or  of  manslaughter. 

The  evidence  Is  stated  In  the  case  settled 
upon  agreement  as  follows : 

"James  Greeson  on  Christmas  Day,  1918,  was 
running  a  small  illicit  still  near  his  house  in 
Guilford  county.  On  the  morning  of  that  day 
Elwood  Brothers  and  James  Coble,  the  defend- 
ant, were  present  looking  on.  They  were  tak- 
ing no  part  whatever  in  the  operation  of  the 
still.  James  Coble  had  with  him,  as  usual,  his 
old  double-barreled  gun.  About  11  o'clock  that 
day  W.  L.  May,  Henry  Amick,  the  deceased, 
and  Monroe  Coble  came  to  the  said  still.  Some 
conversation  took  place  between  Henry  Amick 
and  James  Coble.  Henry  Amick  was  joking 
and  teasing  James  Coble  about  having  gotten 
tight  and  hollering  and  shooting  off  his  gun  on 
former  occasions.  After  a  short  time  May, 
Monroe  Coble,  and  Henry  Amick  left.  About 
5  o'clock  that  afternoon  James  Coble  was  at  the 
house  of  James  Greeson,  when  May,  Monroe 
Coble,  and  Henry  Amick  again  came .  to  that 
place.  James  Coble  had  his  gun.  It  was  prov- 
en that  it  was  his  habit  to  carry  his  gun  where- 
ever  he  went,  and  there  is  no  evidence  that  he 
had  it  along  with  him  for  any  purpose  of  mak- 
ing trouble  or  using  the  same  in  a  fight.  Henry 
Amick  also  had  a  gun.  Monroe  Coble  began  to 
quarrel  with  James  Coble,  and  invited  him  down 
into  the  woods  to  fight  James  Coble  refused 
to  go.  After  some  further  words  between  Mon- 
roe Coble  and  James  Coble,  Monroe  Coble  cursed 
James  Coble  and  said  that  he  was  going  to  'bat 
his  eyes  out'  James  Coble  stepped  back,  the 
parties  being  then  ten  or  fifteen  paces  apart, 
and  said,  *No,  you  won't;'  and  the  witness  El- 
wood Brothers  testified  that  James  Coble  cocked 
his  gun  but  did  not  present  it;   that  defendant 


then  stepped  back  two  or  three  steps,  cocked  his 
gun,  pointed  it  at  Monroe  Coble,  and  at  that 
time  deceased  ran  in  between  defendant  and 
Monroe  Coble  and  said,  'No  shooting  here!' 
and  caught  hold  of  the  end  of  the  defendant's 
gun.  Whereupon  Monroe  Coble  rushed  upon 
James  Coble,  striking  at  him  with  both  hands, 
and  Henry  Amick,  his  gun  in  his  hands,  also 
rushed  upon  him.  Amick  passed  Monroe  Coble, 
and  caught  hold  of  the  barrel  of  James  Coble's 
gun,  and  jerked  it  violently  three  or  four  times. 
The  gun  was  discharged  and  killed  Henry 
Amick,  and  immediately  he  fell  to  the  ground." 

The  defendant,  James  Coble,  stated  he  did 
not  say  or  do  anything  to  provoke  the  as- 
sault upon  him  by  Monroe  Coble;  that  he 
declined  Monroe's  Invitation  to  go  into  the 
woods  and  fight;  that  he  did  not  cock  the 
gun ;  that  he  did  not  pull  the  trigger  or  dis- 
charge the  gun,  but  that  it  was  discharged  by 
the  violent  wrenching  and  pulling  the  gun  by 
Henry  Amick ;  that  it  was  old,  and  frequent- 
ly had  gone  off  before  accidentally. 

The  judge  in  reciting  the  state's  evidence 
further  says  that  "Coble  had  been  asked  to 
leave  by  Greeson."  This  appears  from  the 
context  to  have  been  Coble,  the  defendant, 
and  not  Monroe  Coble,  the  man  with  whom 
he  had  a  quarrel.  The  defendant  was  con- 
victed of  manslaughter,  and  sentenced  to  two 
years  In  the  state's  prison.  Appeal  by  de- 
fendant. 

W.  P.  Bynum,  of  Rockingham,  and  R.  OL 
Stnidwlek,  of  Greensboro,  for  appellant. 

The  Attorney  General  and  Assistant  Attor- 
ney General  Nash,  for  the  Stat6. 

CLARK,  C.  J.  The  exceptions  are  to  the 
refusal  of  a  motion  to  nonsuit  and  to  the  fol- 
lowing paragraphs  in  the  charge : 

"Now,  if  you  should  find  beyond  a  reasonable 
doubt  that  there  was  a  sudden  quarrel  arose 
between  these  men,  and  that  in  the  heat  of  pas- 
sion and  in  sudden  fury  because  of  things  that 
were  said  to  him  by  these  other  men  or  done  to 
him,  or  by  any  combat  which  came  on  between 
them  in  which  they  engaged  suddenly  about 
matters,  this  defendant  was  at  fault  in  entering 
into  and  fighting  in  combat  wilfully,  fought  will- 
fully and  wrongfully,  that  is,  not  in  self-defense, 
and  in  the  heat  of  passion  slew  the  deceased, 
then  you  would  return  a  verdict  of  guilty  of 
manslaughter." 

Also  to  the  following  charge: 

"Manslaughter  may  be  committed  also  If  a 
person  by  the  careless,  negligent  use  of  a  fire- 
arm, and  in  the  presence  of  other  persons,  either 
through  carelessness  or  negligence,  wanton, 
reckless  disregard  of  the  safety  of  other  persons, 
points  a  firearm  at  them,  and  handles  it  in  such 
reckless  negligent  manner  as  that  it  is  exploded 
and  causes  the  death  of  another.  That  would 
be  manslaughter,  although  no  death  may  have 
been  intended  or  injury  intended." 

And  again  to  the  following  part  of  the 
charge : 
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*'Now,  a  perfton  cannot  plead  adf-defense  if 
they  are  at  fault  in  bringing  on  the  difficnlty, 
by  their  own  conduct  in  engaging  in  and  bring- 
ing on  the  difficulty.  If  they  cause  another  to 
assault  them,  they  cannot  plead  self-defense,  or 
if  they  enter  into  a  combat  or  fight  willingly  or 
wrongfully.  A  person,  in  order  to  plead  self- 
defense,  must  be  without  fault  in  bringing  on  or 
provoking  the  difficulty  before  he  can  justity 
the  use  of  force,  or  he  must  in  good  faith  aban- 
don the  difficulty  after  it  has  started,  or  retreat 
as  far  as  he  can  with  safety,  and  then  he  can 
turn  and  defend  himself  by  using  such  force  as 
is  apparently  necessary." 

[1]  These  four  assignxnents  of  error  are 
the  only  ones  set  out  in  the  defendant's  brief 
and  the  others,  therefore,  are  abandoned. 
Kule  34,  174  N.  0.  837,  81  S.  E.  xll.  We  find 
no  error  in  either  of  these  particulars. 

This  case  differs  from  State  v.  Tumage, 
138  N.  C,  566,  49  S.  E.  913,  for  the  judge  here 
left  the  contention  of  the  defendant  that  the 
gun  was  accidentally  discharged  to  the  Jury, 
as  appears  in  the  charge  as  set  out  in  the 
record,  but  in  other  respects  the  law  in  that 
case  applies  to  this. 

[2]  At  common  law  and  by  Revisal,  §  3632, 
one  who  points  a  loaded  gun  at  another, 
though  without  intention  of  discharging  It, 
if  the  gun  goes  off  accidentally  and  kills,  it 
is  manslaughter.  State  v.  Stitt,  146  N.  G. 
643,  61  S.  E.  566,  17  L.  R.  A.  (N.  S.)  308.  In 
State  Y.  Tamage,  138  N.  C.  566,  49  S.  E.  913, 
supra,  the  court  said : 

"Where  the  evidence  is  conflicting,  or  whera 
the  facts  testified  to  are  such  that  reasonable 
minds  may  draw  different  inferences  therefrom, 
the  case  should  be  submitted  to  the  jury,  with 
appropriate  instructions  as  to  the  law,  together 
with  the  contentions  of  both  sides  ari^ng  on 
the  evidence." 

This  was  done  by  the  judge  in  this  case. 
In  State  v.  Limerick,  146  N.  G.  661,  61  S.  B. 
669,  Hoke,  J.,  says: 

"If  the  prisoner  intentionally  pointed  the 
gun  at  the  deceased,  and  it  was  then  discharged, 
inflicting  the  wound  of  which  he  died,  or  if  the 
prisoner  was  at  the  time  guilty  of  culpable  neg- 
ligence in  the  way  he  handled  and  dealt  with 
the  gun,  and  by  reason  of  such  negligence  the 
gxm  was  discharged,  causing  the  death  of  de- 
ceased, in  either  event  the  prisoner  would  be 
guilty  of  manslaughter,  and  this  whether  the 
discharge  of  the  gun  was  intentional  or  acd- 
dental" 

[8)  In  State  v.  Trollinger,  162  N.  G.  619, 
T7  S.  B.  958,  there  was  no  evidence  of  any  ill 
feeling  between  the  parties.  "There  had  been 
no  fuss  of  any  kind.  The  crowd  was  laugh- 
ing and  talking."  Here  the  crowd  was  at  an 
illicit  still,  all  hands  apparently  drinking, 
and  the  defendant  James  Goble  had  pr^ared 
Ms  gan  to  defend  himself,  according  to  his 
statement,  from  an  attack  which  was  about 


to  be  made  upon  him  by  Monroe  Goble  with 
his  bare  hands.  This  threat  on  the  part  of 
James  to  shoot  Monroe  was  so  imminent  that 
the  deceased,  Henry  Amick,  rushed  in  be- 
tween them  crying  out,  "No  shooting  here!" 
The  deceased  had  a  gun  in  his  hand,  but  it  is 
clear  from  the  evidence  that  he  made  no  at- 
tempt to  use  it.  The  witnesses  do  not  make 
the  transaction  entirely  clear,  but  the  witness 
stated:  "Amick  passed  Monroe  Coble,  and 
caught  hold  of  the  barrel  of  James  Coble's 
gun,  and  jerked  it  violently  three  or  four 
times.  The  gun  was  discharged,  and  killed 
Henry  Amick,  who  immediately  fell  to  the 
ground."  The  judge  properly  submitted  the 
case  to  the  jury.  He  could  not  have  told 
them  that  the  defendant  was  or  was  not 
guilty  of  manslaughter  upon  the  evidence, 
which  is  that  he  pointed  the  gun  at  Monroe 
Coble. 

[4,  6]  The  first  two  exceptions  to  the  charge 
cannot  be  sustained.  The  third  paragraph  of 
the  charge  excepted  to  is  sustained  by  State 
V.  Medlin,  126  N.  G.  1127,  86  S.  E.  344,  and 
cases  there  dted;  State  v.  Garland  (Hoke, 
J.)  138  N.  G.  678,  50  S.  E.  853,  cited  and  ap- 
proved State  V.  Cox,  153  N.  C.  643,  69  S.  E. 
419;  State  v.  Ray,  166  N.  G.  431,  81  S.  B. 
1087 ;  State  v.  Kennedy,  169  N.  G.  329,  85  S. 
E.  42,  L.  R.  A.  1915F,  656;  State  v.  Crisp, 
170  N.  G.  793,  87  S.  E.  511. 

A  careful  review  of  the  charge  shows  that 
the  judge  fully  and  carefully  presented  the 
case  to  the  jury.  His  charge  as  to  man- 
slaughter on  a  sudden  quarrel  Is  sustained 
by  the  latest  case.  State  v.  Merrick,  171  N. 
G.  788,  88  S.  E.  501,  and  others  there  cited. 
His  charge  upon  Involuntary  manslaughter 
through  the  negligent  use  of  the  gun  is  cor- 
rectly stated.  The  evidence  that  the  defend- 
ant cocked  and  presented  the  gun  at  Monroe 
when  Amick,  in  attempting  to  prevent  the 
killing  of  Monroe^  rushed  in  and  grasped  the 
gun,  and  in  the  struggle  was  himself  shot, 
was  evidence  of  a  reckless  disregard  of 
Amick's  life,  and  of  an  unlawful  act  In  point- 
ing the  gun.  The  charge  as  to  the  defend- 
ant's right  to  defend  himself  after  provoking 
the  difficulty  by  pointing  the  gun  or  other- 
wise is  sustained  by  the  cases  above  dted, 
and  by  the  latest  case  on  the  subject  State 
V.  Wentz,  176  N.  G.  749,  97  S.  B.  420. 

The  jury  upon  the  evidence  might  have 
drawn  the  Inference  fairly  that  the  discharge 
of  the  gun  was  a  willful  act  on  the  part  of 
the  defendant,  though  be  testified  to  the  con- 
trary. The  evidence  was  sufficient  to  be  sub- 
mitted to  the  jury,  and  authorized  them  to 
draw  the  Inference  of  which  their  verdict 
was  the  result,  and  in  the  law  laid  down  by 
the  court  we  find  no  error. 

ALLEN,  J.,  dissenting. 
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(177  N.  C.  468) 

In  re  PARKER.     (No.  16.) 

(Supreme  CSoxirt  of  North  Carolina.     May  21, 

1919.) 

1.  Injunction  ^=»2S2— Violation— -Punish- 
MXNT— Fine  and  Ihpbisonmbnt. 

Where  a  court  Imposed  a  fine  of  $100,  and 
15  days  in  jail  for  contempt  of  court  in  willful- 
ly refusing  to  obey  an  injunction,  the  sentence 
was  well  within  the  provision  of  the  statutes, 
being  only  half  the  maximum  allowed  (Revisal 
1905,  t§  939,  940). 

2.  GoNTBicPT  ^=s>€6(2)--Appeal  and  Ebbob— 
Contempt  Comhitted  Without  the  Pbeb- 
ENCE  or  the  Coubt, 

Where  a  contempt  was  not  committed  within 
the  immediate  presence  or  verge  of  the  court, 
an  appeal  will  lie  from  the  judgment  below. 

3.  CoNTEifFT  ^=»66<7)— Appeal  and  Ebbob~ 
Review— Conclusiveness  of  Findings. 

The  trial  judge's  findings  of  fact  in  con- 
tempt proceedings  are  conclusive  upon  appeal, 
where  there  is  evidence  to  support  them,  and  are 
reviewable  only  for  the  single  purpose  of  pass- 
ing upon  the  sufficiency  of  the  facts  established 
by  competent  evidence. 

4.  Oontehpt    ^=>e0(3)  — Evidence  — Supm- 

CIENCT    TO    SXTPPOBT    FINDINGS. 

In  a  proceeding  for  a  contempt  not  commit- 
ted within  the  presence  of  the  court,  the  court's 
findings  held  fully  justified  by  competent  evi- 
dence. 

5.  Injunction  ^s>223(1)  —  Diaobedience  — 
Pbeyenting  Cabbting  Out  Coxtbt's  Ob- 
deb  BT  FOBCE  OF  AbMS. 

Where  a  court  issued  an  order  forbidding 
the  respondent  froih  interfering  with  officers  of 
the  law  while  laying  out  a  public  road,  and  from 
preventing  their  removal  of  his  fence,  and  re- 
spondent deliberately,  openly,  and  defiantly  re- 
fused to  observe  it,  or  comply  with  its  mandate, 
and  by  display  of  his  gun  accompanied  by  a 
threat  to  take  the  life  of  any  man  who  dared  to 
remove  the  fence,  he  intimidated  the  officers  and 
prevented  them  from  executing  the  court  or- 
der, he  was  guilty  of  contempt. 

6.  Injunction  ^=»226— Pubging  Contempt 
Afteb  Adjudication^Disobedibnce. 

Where  respondent  violated  a  restraining 
order  forbidding  his  interference  with  officers 
laying  out  a  public  road,  by  displaying  his  gun, 
accompanied  with  a  threat  against  the  life  of 
any  one  who  dared  to  remove  an  obstructing 
fence,  he  was  guilty  of  contempt,  and  could  not 
purge  himself  by  disavowing  that  he  intended 
to  be  disrespectful  to  the  court. 

7.  Injunction  ^S9228(l)— Powbb  to  Punish 
— Inhebbnt  Poweb  of  Coubt. 

It  is  not  necessary  to  decide  whether  a  will- 
ful disobedience  of  a  restraining  order  and  In- 
timidation of  officers  attempting  to  carry  out 
an  order  of  court  would  render  respondent  guil- 
ty of  contempt  at  common  law,  because  the  pow- 
er to  punish  in  such  cases  lis  inherent  In  the 
court  as  essential  to  its  very  existence,  and  in 


order  to  preserve  Its  dignity  and  power  to 
force  its  orders  and  judgments. 

8.  Injunction      ^t=5»226— Disobedience— Ik- 

ICATSBIALITT   OF   MOTIVE. 

A  party^  and  his  agents  who  willfully  vio- 
lated a  temporary  restraining  order  enjoining 
them  from  doing  a  specified  act  pending  litiga- 
tion are  guilty  of  contempt  of  court,  and  their 
motive  is  ImmateriaL 

9.  Injunction  €=»227  —  Violation  of  Re- 
STBAiNiNG  Obdeb  —  PuBGiNO  —  Advice  of 
Counsel. 

A  party  willfully  violating  a  temporary  re- 
straining order  enjoining  him  and  his  agents 
from  doing  a  specified  act  pending  litigation  is 
guilty  of  contempt,  and  cannot  purge  himself  by 
claiming  that  he  acted  upon  advice  of  counseL 

Appeal  from  Superior  Court,  Gates  Coun- 
ty ;  Bond,  Judge. 

T.  J.  Parker  was  adjudged  to  be  In  con- 
tempt of  court  for  violation  of  a  restraining 
order,  fined  $100,  and  ordered  to  be  Impris- 
oned for  15  days  in  the  county  jail,  and  he 
excepted  and  appeals.  Proceedings  and  Judg- 
ment of  the  lower  court  affirmed. 

Motion  for  rule  upon  respondent  to  show 
cause  why  he  should  not  be  attached  for  con- 
tempt because  of  disobedience  and  the  ob- 
struction of  an  order  of  the  court  Issued  by 
Judge  Bond  In  another  case.  The  judge,  up- 
on the  affidavits,  found  the  following  facts: 


*n 


(1)  On  the  23d  day  of  August,  1918,  a  re- 
straining order  in  a  cause  pending  to  which  the 
respondent,  T.  J.  Parker,  was  party  defend- 
ant, was  issued.  A  copy  of  said  order  is  hereto 
attached.  Mr.  Parker  was  present  when  the  or- 
der was  made  by  the  court,  and  was  fully  aware 
of  its  contents.  That  since  then  the  court  finds 
the  facts  from  the  evidence  to  be  that  the  said 
Parker  has  willfully  disobeyed  the  terms,  com- 
mands, and  spirit  of  the  order  which  was  law- 
fully issued  by  the  superior  court. 

"(2)  It  further  finds  that  he  has  offered  will- 
ful resistance  to  the  lawful  order  and  process 
of  said  court  in  that  by  threats  and  display  of 
weapons  and  in  other  ways  he  has  attempted  to 
defeat  the  carrying  out  of  the  terms  of  said 
order,  with  the  terms  of  which  he  was  entirely 
familiar. 

'*(3)  The  court  finds  as  a  fset  that  the  acts 
complained  of  in  the  affidavit  filed  as  a  basis  for 
this  proceeding  on  the  part  of  said  Parker  were 
intended  to  and  did  defeat,  impair,  and  prej- 
udice the  rights  and  remedies  of  the  parties  to 
said  action,  and  prevented  the  parties  nnmed 
in  said  restraining  order  from  using  the  author- 
ity and  right  to  make  changes  in  said  fence  and 
ditch  in  accordance  with  the  language  of  the 
said  order. 

**(4)  The  court  finds  from  the  evidence  in  the 
cause  that  the  conduct  of  the  said  Parker  has 
been  an  intentional  defiance  of  the  lawful  or- 
der of  this  court,  and  that  he  has  attempted  hy 
threats  of  violence  and  display  of  weapons,  and 
by  threats  as  to  what  he  would  do,  to  defy  and 
defeat  the  lawful  and  proper  order  of  this  court. 

*H5)  The  rule  to  show  cause  why  T.  J.  Par- 
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ker  should  not  be  attached  for  contempt  was  is- 
sued on  December  10,  1018»  and  a  copy  was 
served  on  him  on  the  same  day.  He  was  or- 
dered to  appear  before  the  court  on  December 
11.  1918,  at  the  courthouse  of  Gates  county, 
and  was  furnished  with  a  copy  of  the  original 
affidavit,  and  was  given  such  time  as  his  coun- 
sel requested,  until  the  latter  could  return  from 
a  trip  to  Warren  county,  to  have  the  hearing. 
At  the  hearing  he  appeared  in  person  and  by 
counsel  and  filed  affidavits  in  the  case. 

"(6)  The  court  requested  Solicitor  Ehringhaus 
to  appear  in  the  matter  for  the  purpose  of  pro- 
tecting the  order  of  the  court,  and  designated 
him  as  the  party  upon  whom  any  papers  may 
be  served  at  the  request  of  Parker. 

"Upon  the  foregoing  finding  of  facts.  It  is  ad- 
judged, ordered  and  decreed  by  the  court  that 
the  respondent  Parker  is  guilty  of  contempt  of 
this  court,  and  that  he  be  imprisoned  In  the 
common  jail  of  Gates  county  for  a  period  of  15 
days,  and  in  addition  thereto  that  he  pay  a  fine 
of  $100,  and  the  costs  of  this  proceeding  to  be 
taxed  by  the  clerk." 

As  will  appear  by  reference  to  finding  No. 
3,  thQ  judge  ahso  found  the  following  addi- 
tional facts,  having  held  that  the  statements 
In  plaintifTs  affidavit  which  he  made  the 
basis  of  the  ruling  are  true: 

"The  highway  commission  hired  QRios.  Vaugh- 
an  to  go  and  move  the  fence.  Yaughan  went 
to  move  the  fence,  and  from  a  sense  of  courtesy 
he  went  to  the  house  of  the  defendant,  Parker, 
and  told  him  he  bad  come  for  that  purpose.  The 
defendant,  Parker,  told  said  Yaughan  that  he 
had  several  sizes  of  shot  for  the  man  who  at* 
tempted  to  move  the  fence,  and  he  intended  to 
shoot  the  first  man  who  attempted  to  move  that 
fence;  that  Bond  (meanUig  Judge  B6nd)  had 
ordered  it  moved,  and  if  he  wanted  it  moved  let 
him  come  and  move  it  himself ;  that  said  Yaugh- 
an, not  wishing  to  be  killed  or  injured,  left  the 
job  and  returned  to  Chairman  Hale  the  material 
which  had  been  given  him  to  enable  him  to  do 
the  work.  The  said  highway  commission  then 
went  to  W.  J,  Doughtie,  known  friend  to  de- 
fendant, Parker,  he  having  made  an  affidavit 
in  his  interest  in  the  hearing  at  Edenton,  for  the 
purpose  of  employing  him  to  do  the  work,  hav- 
ing heard  that  defendant,  Parker,  had  said  he 
was  willing  for  Mr.  Doughtie  to  move  it. 
Doughtie  refused  to  have  anything  to  do  with 
moving  the  fence.  He  stated  to  Chairman  Hale 
that  he  had  heard  defendant,  Parker,  say  that 
he  would  shoot  any  man  who  went  there  for  the 
purpose  of  moving  that  fence.  Chairman  Hale 
asked  Doughtie  if  he  understood  Parker  to  be 
in  earnest  or  just  jesting,  to  which  Doughtie 
replied  that  he  took  him  at  his  word  and  did 
not  want  to  undertake  the  job.  The  highway 
commission  then  reported  all  these  facts  to  their 
attorney  and  asked  to  be  advised.  They  were 
counseled  to  notify  the  sheriff  of  the  county, 
J.  W.  Brown,  to  meet  the  commission  at  the 
place  where  the  work  was  to  be  done  on  a  fixed 
day  and  hour;  to  have  six  other  good  dtiasens 
of  the  county  present;  for  the  whole  commis- 
sion, every  member,  to  go  with  the  laborers  on 
that  day  to  move  the  fence  or  take  the  con- 
sequences. They  went  there  on  another  occa- 
sioii  when  the  sherifiP  was  the  first  one  to  ar- 
rive. He  found  defendant,  Parker,  at  the  place 
where  the  work  was  to  be  done  with  a  two* 


barrel  shotgun,  an  axe,  an  da  grubbing  hoe. 
The  sheriff  tried  to  reason  with  defendant,  Par- 
ker, and  persuade  him  to  leave.  He  refused, 
and  told  the  sheriff  that  he  intended  to  shoot 
any  man  who  came  to  do  the  work  of  moving 
that  fence.  The  sheriff  drove  on  up  the  road 
to  Eures  station  and  met  the  commissioners 
and  others  and  reported  what  he  had  seen  and 
heard.  The  sheriff,  desirous  of  preventing 
bloodshed,  suggested  to  the  commissioners  that 
he  would  precede  them  and  decoy  defendant, 
Parker,  if  he  could,  into  his  automobile,  and 
take  him  away  till  the  work  could  be  done. 
The  sheriff  executed  this  plan,  and  defendant, 
Parker,  took  his  shotgun  and  put  it  in  the  sher- 
iffs car,  and  the  sheriff  took  him  a  considerable 
distance  before  returning.  The  commissioners 
in  the  meantime,  with  their  force,  went  there 
and  moved  the  fence.  On  the  night  preceding 
the  arranged  day  for  moving  the  fence  the  de- 
fendant, Parker,  went  to  the  home  of  Commis- 
sioner Sparkman  and  called  him  out  of  his 
house,  stated  to  him  that  he  was  informed  that 
it  was  the  purpose  of  the  commissioners  to  move 
the  fence  liie  next  day,  and  was  told  by  Spark- 
man  that  that  was  true.  Defendant,  Parker, 
then  stated  to  Commissioner  Sparkman  that, 
if  he  intended  to  go  there  and  move  the  fence  the 
next  day,  he  had  better  kiss  his  wife  and  babies 
good-bye,  for  he  was  going  to  kill  any  man  who 
went  there  to  move  that  fence.  Commissioner 
Sparkman  told  defendant,  Parker,  that  he  was 
going;  that  he  had  a  message  directing  him  to 
go,  to  which  defendant  Parker  replied:  'Well 
you  had  better  not  go.  I  will  shoot  any  man 
who  puts  his  hands  on  that  fence  to  move  It, 
and  before  it  is  moved  you  will  have  to  walk 
over  my  dead  body.*  The  highway  commission- 
ers have  repeatedly  tried  to  employ  some  one 
to  cut  out  the  ditch  along  the  part  of  the  road 
where  the  fence  was  moved,  but  everybody  re- 
fuses, and  stated  that  they  were  afraid  of  de- 
fendant, Parker,  and  that  they  did  not  want 
any  trouble  with  him." 

The  judge  then  adjudged  the  respondent 
to  be  in  contempt,  fined  him  $100,  and  order- 
ed him  to  be  imprisoned  for  15  days  in  the 
common  jail  of  the  county. 

Respondent  excepted  and  appealed. 

R.  C.  Biidger,  of  Wintcm,  for  appellant 
J.  C  B.  Ehringhaus,  of  Elizabeth  City,  and 
A.  P.  Godwin,  of  GatesviUe,  Attorney  Gen- 
eral Manning,  and  Assistant  Attorney  QeU" 
eral  Nash,  for  respondent. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-4]  The  statute  provides,  among 
other  things,  that  any  person  found  guilty 
of  willful  disobedience  of  any  process  or  or- 
der lawfully  issued  by  any  court  or  of  resist- 
ance, willfully  offered,  to  the  lawful  order 
or  process  of  any  court,  shall  be  adjudged  as 
having  committed  a  contempt  of  the  court, 
and  fined  not  exceeding  $200,  or  imprisoned 
not  exceeding  SO  days,  or  both,  in  the  discre- 
tion of  the  court  Revisal,  ft  039  and  940. 
This  Is  not  a  contempt  committed  within  the 
immediate  presence  or  verge,  of  the  court 
and  an  appeal  therefore  lies  from  the  judg- 
ment below.  Ex  parte  McCown,  1S9  N.  C.  90, 
51  S.  E.  957,  2  L.  R.  A.  (N.  S.)  008;  In  reDea- 
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ton,  105  N.  0.  59,  11  S.  B.  244 ;  Cromartie  v. 
Commissioners,  85  N.  C.  211 ;  In  re  Daves,  81 
N.  C.  74;  Ex  parte  Bobbins,  63  N.  C.  309. 
The  findings  of  fact  by  the  judge  are  conclu- 
sive upon  us  when  there  is  evidence  to  sup- 
port them,  which  is  the  case  here  (Ex  parte 
McCown,  supra;  Young  v.  Rollins,  90  N.  C. 
125),  and  are  reviewable  only  for  the  single 
purpose  of  passing  upon  the  sufficiency  of  the 
facts  when  there  is  competent  evidence  of 
their  existence  to  warrant  the  Judgment. 
Green  v.  Green,  130  N.  O.  578,  41  S.  B.  784. 
It  has  been  held,  though,  that  when  the  facts 
are  foimdby  an  inferior  court,  they  may  be 
reviewed  by  the  superior  court.  In  re  Dea- 
ton,  supra ;  State  v.  Aiken,  113  N.  G.  653,  18 
S.  E.  690.  When  the  superior  court  finds  the 
facts  in  a  habeas  corpus  proceeding,  the  re- 
vising tribunal,  which  is  this  court,  may  ad- 
Judge  whether  they  make  out  a  case  of  con- 
tempt. Ex  parte  Summers,  27  N.  C.  149 ;  Ex 
parte  McGown,  supra. 

[(h7]  Th^  court  below  was  well  within  the 
provision  of  the  statute  as  to  punishment,  as 
it  imposed  only  one-half  of  the  maximum  al- 
lowed. Revisal,  i  940.  We  agree  with  the 
court,  though,  as  to  the  facts,  being  of  the 
opinion  that  the  evidence  fully  Justifies  its 
findings,  and  that  it  heard  only  competent 
proof  of  them.  So  that  it  brings  us  to  this 
question,  whether  the  findings  show  a  case 
of  contempt  for  which  the  respondent  could 
be  punished.  We  have  no  doubt  of  the  cor- 
rectness of  the  decision  upon  this  question. 
The  court  had  issued  a  restraining  order,  in 
an  action  to  which  respondent  was  a  party, 
forbidding  him  to  Interfere  with  the  officers 
and  agents  of  the  law  in  laying  out  a  public 
road,  and  especially  by  preventing  them  from 
removing  his  fence,  which  obstructed  the 
way.  This  was  a  plain  and  direct  order, 
which  could  be  easily  understood  and  obey- 
ed, and  yet  the  respondent,  after  he  had  full 
knowledge  of  Its  terms,  deliberately,  openly, 
and  defiantly  refused  to  observe  it,  or  to  com- 
ply with  its  mandate,  but,  on  the  contrary, 
by  a  display  of  his  gun,  accompanied  by  a 
bloody  threat  to  take  the  life  of  any  man 
who  dared  to  remove  the  fence,  he  intimidat- 
ed the  officers  and  prevented  them  from  ex- 
ecuting the  order  of  the  court.  His  conduct 
was  not  only  Illegal,  but  very  reprehensible 
and  contemptuous.  If  It  was  not  a  contempt, 
within  the  meaning  of  every  definition  of 
that  terra,  we  can  hardly  comprehend  what 
combination  of  facts  would  present  a  case 
within  the  provisions  of  the  statute.  It  was 
as  plain  a  contempt  as  could  be  imagined  or 
conceived. 

This  was  not  a  case  where  the  respondent 
could  purge  himself  by  disavowing  that  he 
intended  to  be  disrespectful  to  the  court,  as 
the  intention  or  motive  was  not  involved,  but, 
on  the  (lontrary,  he  is  tried  upon  the  fact  of 
disobedience  which  is,  of  Itself,  a  contempt 
from  the  very  nature  of  the  act.  He  will  not 
be  heard  to  say  that  he  did  not  intend  to  be 


contemptuous  when  he  willfully  and  obsti- 
nately obstructed  the  coercive  process  of  the 
court,  and  especially  when  he  repeated  the 
act  and  persisted  in  his  resistance  to  the  or- 
der. The  court,  too,  finds  that  he  did  intend 
to  do  what  was  done  with  the  purpose  of 
setting  at  defiance  the  order  of  the  court, 
which  was  that  he  refrain  from  doing  the 
very  act.  An  apparent  recalcitrant  may 
purge  himself  of  the  charge  that  he  has  com* 
mltted  a  contempt,  when  the  gravamen  of 
the  alleged  offense  rests  upon  intention  or 
motive,  but  not  when  the  Intent  Is  not  in- 
volved, and  the  contempt  consists  in  doing 
the  act  Respondent  was  allowed  to  purge 
himself  of  the  contempt  In  Hannon  v.  Griz- 
zard,  89  N.  C.  115  (failure  to  Induct  an  elect- 
ed officer  believing  him  to  be  Ineligible) ;  In 
re  Walker,  82  N.  C.  96  (Vrhere  he  was  allowed 
to  excuse  himself  by  showing  that  he  did  not 
have  possession  or  control  of  a  child  he  had 
been  ordered  to  produce  in  court  in  a  habeas 
corpus  proceeding  for  the  surrender  of  the 
child  to  its  proper  custody.  Justice  DlUard, 
with  his  usual  clearness,  draws  the  line  of 
demarcation  there  between  cases  where  in- 
tention or  motive  is  involved  and  when  it  is 
not) ;  In  re  Moore,  63  N.  0.  397  (attorney's 
disbarment  cases,  where  intent  was  the  gra- 
vamen). Other  notable  cases  are  Ex  parte 
Biggs,  64  N.  C.  217 ;  In  re  Robinson,  117  N. 
G.  533,  23  S.  E.  453,  53  Am.  St.  Rep.  596; 
Kron  V.  Smith,  96  N.  G.  386,  2  S.  E.  463; 
Boyett  V.  Vaughan,  89  N.  G.  27 ;  In  re  Gor- 
ham,  129  N.  G.  481,  40  S.  B.  311;  In  re 
Toung,  137  N.  G.  552,  50  S.  B.  220 ;  Baker  v. 
Gordon,  86  N.  G.  120,  41  Am.  Rep.  448 ;  Her- 
ring V.  Pugh,  126  N.  G.  852,  36  S.  B.  287. 
The  party  must,  of  course,  possess  the  abil- 
ity to  comply  with  the  order,  and  a  lack  of 
it  excuses,  as  in  the  case  of  In  re  Walker, 
supra.  But  the  motive  to  act  In  contempt 
of  the  court  was  manifest  in  this  case,  and 
was  also  found  by  the  court  to  exist,  so  that, 
tested  by  any  rule,  the  respondent  was  prop- 
erly held  to  be  guilty  of  contempt  under  the 
statute.  It  is  not  required  that  we  decide 
whether  he  would  be  guilty  at  common  law, 
because  the  power  to  punish  in  such  a  case 
Is  inherent  in  the  court,  as  essential  to  its 
very  existence  and  in  order  to  preserve  ita 
dignity  and  power  to  enforce  its  orders  and 
Judgments.  Ex  parte  McGown,  supra;  Ex 
parte  Schenk,  65  N.  G.  366 ;  In  re  Patterson, 
99  N.  G.  418,  6  S.  E.  643 ;  In  re  Oldham,  89 
N.  G.  26,  45  Am.  Rep.  673 ;  In  re  Robinson, 
117  N.  G.  533,  23  S.  E.  453,  53  Am.  St,  Rep. 
596.  We  see,  therefore,  that  Walker's  Gase, 
relied  on  by  appellant,  has  no  application*  as^ 
it  does  not  decide  what  is  supposed  by  him 
to  be  its  legal  effect.  Nor  does  Huet  v.  Lum- 
ber Go.,  138  N.  G.  at  page  445,  50  S.  B.  846. 
hit  any  nearer  the  mark.  There  the  injunc- 
tion was  ineffectual  because  the  act  to  be  re- 
strained was  not  only  threatened,  but  ha<I 
been  accomplished,  as  in  the  Newbem  Gase 
of  felling  the  tree  (Harrison  v.  Bryan  and. 
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aty  of  Newbern,  148  N.  G.  315,  02  S.  B.  30^9, 
and  there  was  no  practical  way  of  prevent- 
ing an  apprehended  or  threatened  wrong,  or 
of  protecting  the  right,  by  an  injunction. 
Pickler  v.  Board  of  Education,  149  N.  C. 
221,  62  S.  E.  902 ;  Huet  v.  Lumber  Co.,  138 
N.  C.  at  page  445,  50  S.  B.  846 ;  Wallace  v. 
Wiikesboro,  151  N.  C.  6i4,  6o  !S.  B.  657; 
Moore  v.  Monument  Co.,  166  N.  G.  211,  81  S. 
B.  170;  Little  v.  Lenoir.  151  N.  G.  417,  66 
S.  B.  337. 

[•,  9]  We  may  well  close  with  a  reference 
to  what  was  held  in  several  recent  cases  cov- 
ering fully  the  points  herein  raised.  A  party 
and  his  agents  who  willfully  violate  a  tem- 
porary restraining  order  enjoining  the  party 
and  his  agents  from  doing  a  specified  act 
pending^  litigation  are  guilty  of  contempt  of 
court  In  re  Garo.,  C.  ft  O.  Ry.  Go.,  151  N. 
O.  467,  66  S.  B.  438.  The  motive  of  a  party 
who  directly  and  plainly  violates  a  tempo- 
rary restraining  order  Is  immaterial  on  the 
question  whether  he  was  in  contempt  for 
violating  it  (Weston  v.  Lumber  Go.,  158  N. 
O.  270,  73  S.  B.  799,  Ann.  Gas.  1913D,  373), 
and  in  such  cases,  when  guilt  does  not  de- 
pend upon  the  motive,  the  violator  cannot 
purge  himself  of  the  contempt  by  claiming 
that  he  did  not  intend  ^o  disregard  the  order 
or  to  be  disrespectful  to  the  court,  as  bane- 
ful result  flows  logically  and  necessarily 
from  his  acts  (Mocksville  Lodge  No.  134  v. 
Glbbs.  159  N.  G.  66,  74  S.  B.  743),  and  ad- 
vice of  counsel  will  not  relieve  him  in  law 
from  liability  for  the  penalty,  but  may  be 
material  on  the  question  of  punishment  (Wes- 
ton V.  Lumber  dlo.,  supra).  In  this  case  and 
those  just  cited  the  act  which  necessarily 
obstructed  the  execution  of  the  court's  order 
was  intentionally,  and  even  willfully,  com- 
mitted. Facts  less  strong  than  those  found 
in  this  case  were  held  sufficient  to  show  that 
the  restraining  order  of  the  court  was  know- 
ingly and  intentionally  violated  In  Davis  v. 
Ghampion  Fiber  Go.,  150  N.  G.  84,  63  S.  E. 
178,  and  Mocksville  Lodge  No.  134  v.  Gibbs, 
supra,  and  in  the  case  last  cited  it  was  also 
held  that  the  finding  by  the  court  of  the 
facts  Is  not  reviewable  here,  when  the  re- 
spondent was  adjudged  guilty  of  violating  a 
restraining  order,  if  supported  by  evidence. 
This  is  the  general  rule.  See  Mormand  v. 
Carlisle,  131  Ga.  493,  62  S.  B.  705. 

It  follows  that  there  was  no  error  in  the 
proceedings  and  judgment  of  the  lower  court 

Affirmed. 
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disposed  of  in  any  way,  imless  one  of  the  three 
should  desire  to  sell  his  part  to  one  or  both 
of  the  other  children,  amounted  to  a  total  re- 
straint on  alienation,  and  was  void  as  to  one 
who  offered  to  sell  his  interest  to  the  other 
two,  who  refused  to  either  buy  or  lend  him 
money  thereon. 

2.  Specific    Perfobmange    ^=s>76— Gontbact 
TO  Lend  Money. 

An  action  cannot  be  maintained  for  specific 
performance  of  a  contract  to  lend  money. 

3.  GONTBACTS  ^==»324(1)— Bbeach. 

An  agreement  to  lend  money  upon  land  is 
not  a  promise  to  pay  money,  and  upon  breach 
the  remedy  is  an  action  to  recover  damages. 

Appeal  from  Superior  Gourt,  Wake  Gounty ; 
Allen,  Judge. 

Action  by  Walter  J.  Norwood  and  wife 
against  Ralph  H.  Growder  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Growder 
appeals.    Affirmed. 

This  is  an  action  brought  by  the  plaintiff 
Walter  J.  Norwood  against  the  defendant 
Ralph  H.  Growder,  and  also  against  the  plain- 
tiff's brother,  W.  H.  Norwood,  and  sister,  Re- 
becca Norwood,  Bryan,  to  have  declared  void 
a  clause  in  the  will  of  George  W.  Norwood, 
deceased,  restricting  the  sale  or  disposition 
of  a  plantation  thereby  devised  and  also  to 
compel  said  Growder  to  perform  his  agree- 
ment to  lend  the  plaintiff  $1,000,  secured  by 
mortgage  on  plaintiff's  share  in  said  planta- 
tion. 

George  W.  Norwood  died  domiciled  in  Wake 
county,  N.  G.,  on  or  about  March  23,  1915, 
seized  in  fee  simple  and  possessed  of  a  plan- 
tation in  said  county  of  the  value  of  about 
$20,000,  and  leaving  a  last  will  and  codicil 
thereto  which  were  duly  probated  and  record- 
ed. Said  will  (dated  July  12, 1910)  contained 
the  following  clause: 


(1T7  N.  C.  4fi9) 

NORWOOD  et  nx.  v.  GROWDER  et  al. 

(No.  254.) 

(Supreme  Goart  of  North  Garolina.     May  21, 

1919.) 

1.  Wills  <x=»649  —  Restbaintb  on  Aliena- 
tion. 

A  clause  in  a  will  to  the  effect  that  land 
devised  to  three  children  should  not  be  sold  or 


««n 


1  give  mito  my  sons,  Walter  J.  Norwood,  W. 
H.  Norwood,  and  Geo.  W.  Norwood,  my  planta- 
tion situate  in  Nense  River  township.  None 
of  this  plantation  is  to  be  sold  or  disposed  of 
in  any  way  without  one  of  the  three  sons  men- 
tioned above  desires  to  sell  liis  part  to  one  or 
both  of  his  brothers." 

Said  codicil  (dated  January  14,  1914)  con- 
tained the  following  clause: 

"My  son,  George  W.  Norwood,  having  depart- 
ed this  Ufe  on  the  16th  day  of  January,  1913, 
it  is  my  will  and  desire  that  my  daughter,  Re- 
becca W.  Norwood,  have  the  portion  of  my 
plantation  that  I  had  given  in  the  within  will 
to  George  W.  Norwood  (said  plantation  being 
in  Neuse  River  township,  Wake  county)  upon 
the  same  terms  and  conditions.' 


If 


By  said  will  and  codicil  said  plantation 
was  devised  to  plaintiff  Walter  J.  Norwood, 
defendant  W.  H.  Norwood,  and  defendant 
Rebecca  Norwood  Bryan,  the  last  having  sub- 
sequently married  J.  Winder  Bryan.     That 


^9For  otb«r  cases  see  same  topic  and  KBY-NUMBEB  In  all  Key-Numbered  Disests  and  Indexes 
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plaintiff  Walter  J.  Norwood,  following  the 
wording  of  said  will,  offered  to  sell  his  share 
of  said  plantation  to  his  brother,  the  defend- 
ant W.  H.  Norwood,  or  to  him  and  his  sister, 
the  defendant  Rebecca  Norwood  Bryan, 
Jointly,  and  asked,  if  they  would  not  buy,  that 
he  or  they  wonld  lend  him  $1,000,  to' be  se- 
cured by  mortgage  on  said  Walter  J.  Nor- 
wood's share  of  said  plantation,  but  his  said 
brother  refused  to  either  buy  or  make  the 
loan,  either  singly  or  Jointly  with  his  said 
sister.  The  plaintiff  Walter  J.  Norwood  then 
made  a  similar  offer  and  request  to  his  sister, 
the  defendant  Rebecca  Norwood  Bryan,  and 
she  also  refused  to  either  buy  or  make  the 
loan  either  singly  or  Jointly  with  her  said 
brother,  the  defendant  W.  H.  Norwood.  The 
plaintiff  W.  J.  Norwood  then  applied  to  the 
defendant  Ralph  H.  Growder  for  a  loan  of 
$1,000,  to  be  secured  by  first  mortgage  on  his 
share  in  said*  plantation,  and  the  said  Grow- 
der agreed  to  make  said  loan,  but  subsequent- 
ly discovered  that  said  will  contained  said 
clause  forbidding  the  sale  or  disposition  of 
any  part  of  said  plantation  by  any  one  of 
said  three  chlldroi,  except  to  the  other,  to 
wit,  "None  of  this  plantation  is  to  be  sold  or 
disposed  of  In  any  way  without  one  of  the 
three  sons  mentioned  above  desire  to  sell  his 
part  to  one  or  both  of  his  brothers,"  and 
contended  that  by  reason  of  said  restrictive 
clause  plaintiffs  could  not  convey  or  mort- 
gage to  him,  the  said  Growder,  a  good  title 
to  any  part  of  said  plantation,  and  said  Grow- 
der thereupon,  solely  on  account  of  said  re- 
strictive clause,  refused  to  make  said  loan 
and  accept  said  note  and  mortgage  therefor, 
which  note  and  mortgage  had  theretofore 
been,  and  was  then,  duly  tendered,  and  to 
which  said  Growder  made  no  objection  what- 
ever except  as  to  alleged  defect  of  title  on  ac- 
count of  said  restrictive  clause.  The  plaintiffs 
claim  that  said  restrictive  clause  is  void,  and 
this  suit  is  brought  to  have  said  restrictive 
clause  declared  void  and  to  require  said 
Growder  to  perform  his  agreement  and  lend 
said  $1,000^  and  to  accept  said  note  and 
mortgage.  The  said  Growder  filed  demurrer 
on  account  of  said  alleged  defective  title  by 
reason  of  said  restrictive  clause,  and  express- 
ly waived  all  objections  to  the  title  on  account 
of  the  provision  in  said  will  and  codicil  pro- 
viding for  the  payment  of  taxes  on  the  town 
property  out  of  the  proceeds  and  profits  of 
said  plantation. 
All  the  other  defendants  filed  answer  ad- 


mitting all  the  aUegations  of  the  complaint. 
The  court  below  entered  Judgment  declaring 
said  restrictive  clause  to  be  void  and  adjudg« 
ing  that  plaintiff  Walter  J.  Norwood  recover 
of  the  defendant  Growder  the  sum  of  $1«000, 
and  said  defendant  Growder  appealed. 

J.  G.  Little,  of  Raleigh,  for  appellants. 
Ernest  Haywood,  of  Raleigh,  for  appeUeea. 

ALIiEN,  J.  [1]  Under  the  facts  admitted 
by  the  demurrer,  the  brother  and  sister  of 
the  plaintiff  having  refused  to  buy  his  Inter- 
est in  the  land  or  to  lend  him  any  money 
thereon,  the  provision  in  the  will  amounts  to 
a  total  restraint  on  alienation  and  is  there- 
fore void.  Trust  Go.  v.  Nicholson,  102  N.  G. 
263,  78  S.  E.  152;  Schwren  v.  Falls*  170  N. 
G.  252,  87  6.  B.  49,  L.  R.  A.  1916B,  1235;  Lee 
V.  Gates,  171  N.  G.  721,  88  8.  B.  889,  Ann.  Gas. 
1917A,  614,  and  cases  cited. 

In  Wool  V.  Fleetwood,  136  N.  G.  465,  48  S. 
E.  785,  67  L.  R.  A.  444,  where  the  subject  is 
fully  discussed  by  Justice  Walker,  it  is  held, 
citing  Dick  v.  Pitchford,  21  N.  G.  480,  that 
the  condition  against  alienation  annexed  to 
a  life  estate  is  void,  and  in  Christmas  v.  Wlii- 
ston,  162  N.  G.  48,  67  S.  B.  68,  27  L.  R.  A. 
(N.  S.)  1084,  citing  I^itimer  v.  Waddell,  119 
N.  G.  370,  26  S.  B.  122,  3  L.  R.  A.  (N.  S.)  668. 
that  such  a  condition,  whether  annexed  to  a 
life  estate  or  a  fee,  is  not  made  valid  because 
limited  to  a  certain  period  of  time. 

It  was  also  held  in  Hardy  v.  Galloway,  111 
N.  G.  519,  16  8.  Bw  890,  32  Am.  St  Rep.  828, 
which  has  been  approved  several  times,  that 
a  clause  in  a  deed  reserving  the  right  to  re- 
purchase the  l^d  conveyed  when  sold  came 
under  the  condemnation  of  the  same  rule,  and 
this  is  in  principle  the  case  before  us. 

We  do  not,  however,  approve  the  measure 
of  damages  applied  in  the  court  below,  but, 
as  the  defendant  is  content  to  lend  the  money 
if  the  plaintiff  can  execute  a  valid  mortgage, 
and  makes  no  objection  to  the  form  of  the 
Judgment  or  to  the  amount  recovered,  we  do 
not  reverse  the  Judgment  on  this  account. 

[2,  3]  The  action  cannot  be  maintained  for 
specific  performance,  nor  is  it  an  action  to 
recover  upon  a  promise  to  pay  money,  as  the 
defendant  has  not  agreed  to  pay  anything  to 
the  plaintiff,  but  has  contracted  to  lend  money 
upon  a  certain  security,  and  upon  breadi  of 
this  agreement  the  action  is  to  recover  dam- 
ages. Goles  V.  Lumber  Go.,  150  N.  CX  189, 
63  S.  E.  736. 

Affbrmed. 


N.CJ 

(177  N.  C.  B28) 
NEWTON  T.  SBELEY  et  al. 


NEWTON 
(No.  689.) 


(Sopreme  Court  of  North  OaroUna.     May  27, 

1919.) 

lufBVnjLSCE  ^s>514— Indbunitt  Insubance— 
Right  or  Injttbsd  Eufloyj}  Against  In- 

SUBBB. 

Where  an  employer  insured  himself  against 
Ion  from  liability  for  injuries  to  employes,  and 
an  employ^  was  injured,  and  the  employer,  be- 
ing insolvent,  left  the  state,  the  injured  employ^ 
cannot  sequester  as  an  eqaitable  asset  of  die 
employer  the  contract  of  indemnity  insurance, 
and  apply  it  to  the  satisfaction  of  his  demand, 
since  the  employer,  not  having  discharged  any 
liability,  has  not  sustained  any  loss  for  which 
the  insurer  has  agreed  to  indemnify  him. 

Appeal  from  Superior  Court,  Cherokee 
Gounty;    McElroy,  Judge. 

Action  by  Joe  Newton  against  F.  R.  Seeley 
and  the  Maryland  Casualty  Company.  From 
an  order  overruling  demurrer  to  the  com- 
plaint, the  Casualty  Company  appeals.  Re- 
versed, and  action  directed  to  be  dismissed  as 
to  the  Company. 

The  plaintiff,  who  was  employed  by  de- 
fendant F.  R  Seeley,  alleges  that  be  was  in- 
jured by  the  negligence  of  his  employer,  as 
set  forth  in  the  complaint.  The  negligence, 
as  alleged,  consisted  in  the  failure  to  prop  or 
secure  In  some  way. the  sides  of  the  cut  or 
pit  at  the  bottom  of  which  the  plaintiff  was 
digging  for  iron  ore,  which  caused  the  side 
wall  of  the  pit  to  cave  in  and  injure  the 
plaintiff. 

Defendant  Seeley  was  insured  by  the  de- 
fendant Maryland  Casualty  Company,  and  by 
the  terms  of  the  policy  it  was  agreed  to  in- 
demnify the  assured  against  loss  from  the 
liability  imposed  by  law  upon  it  for  damages 
on  account  of  bodily  injuries  accidentally  suf- 
fered by  any  emjUoy^,  etc. 

The  casualty  company  was  made  a  party, 
as  a  defendant,  with  Seeley,  and  the  com- 
I>1aint  alleges  that  Seeley  is  Insolvent,  has 
left  the  state,  has  no  property  therein,  and  by 
reason  thereof  the  plaintiu  is  entitled  to 
make  the  casualty  company  a  party  defend- 
ant; that  the  contract  of  insurance  consti- 
tutes an  equitable  asset  of  Seeley,  which  by 
an  order  of  the  court  should  be  sequestered 
and  applied  to  the  satisfaction  of  the  plain- 
tiff's demands  against  him. 

The  casualty  -company  demurred  to  the 
complaint,  and  from  an  order  overruling  it 
tbis  appeal  is  prosecuted. 

Merrimon,  Adams  &  Johnston,  of  Asheville, 
Tor  appellant 

Witherspoon  &  Witherspoon,  of  Murphy, 
roT  appellee. 

WAIiKBR,  J.  (after  stating  the  facto  as 
above).    This  case  is  clearly  gov^ned  by 
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f  Clark  v.  Bonsai,  157  N.  0.  270,  72  S.  E.  954, 
48  I|.  R.  A.  (N.  S.)  191,  and  Hensley  v.  Furni- 
ture Co.,  1©4  N.  a  148,  80  S.  E.  154,  which 
were  actions  upon  identical  policies  issued  by 
the  same  company.  In  Clark  v.  Bonsai,  su- 
pra, Justice  Hoke  says: 

"In  construing  contracts  of  this  character, 
the  courto  have  generally  held  that,  if  the  in- 
demnity is  clearly  one  against  loss  or  damage, 
no  action  will  lie  in  favor  of  the  hisured.till 
some  damage  has  been  sustained,  either  by  pay- 
ment of  the  whole  sum  or  some  part  of  an 
employe's  claim;  but,  if  the  stipulation  is, 
in  effect,  one  indemni^ng  against  liability,  a 
right  of  action  accrues  when  the  injury  occurs, 
or,  in  some  instances,  when  the  amount  and 
rightfulnees  of  the  daim  have  been  established 
by  judgment  of  some  court  having  jurisdiction — 
this  according  to  the  terms  of  the  policy ;  but, 
unless  the  contract  expressly  provides  that  it 
is  taken  out  for  the  benefit  of  the  injured '  em- 
ployes and  the  payment  of  recoveries  by  them, 
none  of  the  cases  holds  that  an  injured  em- 
ploy6  may,  in  the  first  instance,  proceed  direct- 
ly against  the  insurance  company.'' 

He  then  adds  that  in  all  the  cases  upon  the 
subject,  so  far  as  examined,  a  right  of  action 
arising  on  the  policy  is  treated  and  dealt 
with  as  an  asset  of  the  insured  employer, 
and,  in  the  absence  of  an  assignment  from 
him,  the  employ^  cannot  appropriate  it  to 
his  claim,  except  by  attachment,  or  by  a  bill 
in  the  nature  of  an  equitoble  fieri  fadas,  or 
some  action  in  the  nature  of  final  process,  in- 
cident to  bankruptcy  or  insolvency,  to  sub- 
ject the  "right  of  action"  to  the  payment  of 
the  plaintiff's  daim. 

We  presume,  and  must  do  so,  that  the 
plaintiff's  assumption  that '  he  can  recover, 
where  there  has  been  no  judgment  against 
the  assured  by  the  employ^,  and  no  payment 
by  it  of  the  latter's  daim,  or  any  part  there- 
of, is  based  upon  the  last  words  we  have 
taken  from  the  opinion  in  Clark  v.  Bonsai, 
supra,  as  to  the  attachment  or  sequestration 
of  the  assured's  claim  against  the  indemnity 
company.  But  such  an  inference  from  that 
language  is  manifestly  not  warranted.  Be- 
fore any  claim  can  be  sequestered,  it  must 
take  the  form  of  a  right  to  sue  the  indemnity 
company,  because  of  a  loss  sustained  by  the 
assured,  and  this  right  does  not  accrue  to  the 
assured  ''until  some  damage  nas  been  sus- 
tained, either  by  payment  of  the  whole  sum 
or  some  part  of  an  employe's  claim"  by  the 
employer,  according  to  the  following  passage 
taken  from  the  opinion  in  that  case : 

"But  unless  the  contract  expressly  provides 
that  it  is  taken  out  for  the  benefit  of  the  in- 
jured employes  and  the  payment  of  recoveries 
by  them,  none  of  the  cases  holds  that  an  in- 
jured employ^  may,  in  the  first  instance,  pro- 
ceed directiy  against  the  insurance  company," 

The  court  in  Bain  y.  Atkins,  181  Mass.  240, 
63  N.  E.  414,  67  li.  R.  A.  791,  92  Am.  St  Rep. 
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411,  approved  in  Clark  v.  Bonsai,  supra,  Isf 
to  the  same  effect,  as  wlU  appear  by  this  lan- 
guage: 

"The  only  parties  to  the  contract  of  Insurance 
were  Atkins  and  the  company.  The  considera- 
tion for  the  company's  promise  came  from  At- 
kins alone,  and  the  promise  was  only  to  him  and 
his  legal  representatives.  Not  only  was  the 
plaintiff  not  a  party  to  either  the  consideration 
or  the  contract,  but  the  terms  of  the  contract 
do  not  purport  to  promise  an  indemnity  for 
the  benefit  of  any  person  other  than  Atkins. 
The  policy  only  purports  to  insure  Atkins  and 
his  legal  representatives  against  legal  liabaity 
for  damages  respecting  Injuries  from  accidents 
to  any  person  or  persons  at  certain  places  with- 
in the  time  and  under  the  circumstances  de- 
fined. It  contains  no  agreement  that  the  in- 
surance shall  inure  to  the  benefit  of  the  per- 
son accidentally  injured,  and  no  language  from 
whiA  such  an  understanding  or  intention  can 
be  implied.  Atkins  was  under  no  obligation 
to  procure  insurance  for  the  benefit  of  the  plain- 
tiff, nor  did  any  relation  exist  between  the  plain- 
tiff and  Atkins  which  could  give  the  latter  the 
right  to  procure  insurance  for  the  benefit  of 
the  plaintiff.  The  only  correct  statement  of 
the  situation  is  simply  that  the  insurance  was 
a  matter  wholly  between  the  company  and  At- 
kins, in  which  the  plaintiff  had  no  legal  or  equi- 
table interest,  any  more  than  in  any  other  prop- 
erty belonging  absolutely  to  Atkins." 

This  court,  in  Clark  ▼.  Bonsai,  supra,  after 
stating  the  foregoing  view,  held  that  the  com- 
plaint in  that  case,  which  is  similar  to  the 
one  in  this  and  substantially  the  same,  did 
not  allege  a  cause  of  action  against  the  in- 
surance company,  and  that  It  did  not  aver 
facts  sufficient  to  show  any  present  right  to 
recover  against  it  **nor  to  have  judgment,  in 
any  way,  directly  affecting  its  rights,"  It  is 
then  said  that — 

"The  principle  is  very  well  stated  in  30  Cyc. 
125,  as  follows:  'It  is  not  sufficient  reason  for 
joining  a  person  as  defendant  that  the  adju- 
dication of  the  case  at  bar  may  determine  points 
of  law  adversely  to  its  interests.  As  a  rule, 
the  record  must  show  a  responsible  interest  in 
all  the  defendants'— citing,  among  other  cases, 
Conklin  v.  Thurston,  18  Ind.  290;  United 
States  V.  Pratt  Coke  &  Coal  Co.  (C.  C.)  18  Fed. 
708." 

The  case  of  Clark  v.  Bonsai,  supra,  was 
approved  in  Henslcy  v.  Furniture  Co.,  supra, 
and  more  recently  in  Lowe  v.  Fidelity  Co., 
170  N.  C.  445,  87  S.  E.  250,  where  the  court 
held,  in  accordance  with  the  ruling  of  the 
courts  In  other  states,  that,  "When  a  contract 
of  Indemnity  is  clearly  against  loss,  no  action 
will  He  In  favor  of  the  Insured  until  some 
damage  has  been  sustained,  either  by  the 
payment  of  the  whole  or  some  part  of  the 
employe's  claim,"  thereby  adopting  the  prin- 
ciple, and  also  the  very  language,  of  the  other 
two  cases,  which  It  cites  together  with  Flnley 
V.  Casualty  Co.,  113  Tenn.  508,  83  S.  W.  2,  3 
Ann.  Cas.  962,  and  Casualty  Co.  v.  Martin, 


163  Ky.  12,  173  S.  W.  307,  L.  B.  A.  1917F, 
924. 

So  that  it  appears  to  be  thoroughly  well 
settled  that  in  a  case  of  this  kind  there  can 
be  no  recovery  by  the  employ^  against  the  In- 
demnity company  until  there  has  been  a  Loss 
by  the  assured  in  the  manner  described  in 
the  decisions  to  which  we  have  referred,  and 
such  a  loss  had  not  been  suffered  in  this  case. 

The  other  positions  taken  by  the  plaintiff 
are  untenable,  and  require  no  discussion,  a» 
the  case  turns  upon  the  question  we  have 
considered.  The  same  stipulations  are  in 
this  policy  which  are  in  those  upon  which  the 
above  decisions  were  based. 

It  was  therefore  error  to  overrule  the  de- 
murrer. It  should  have  been  sustained  as  to* 
the  Maryland  Casualty  Company,  and  the  a<y 
tion  as  to  it  must  be  dismissed* 

Beversed, 


(U2  8.  c.  im 
STATE  v.  BAKER.     (No.  10196.) 

(Supreme  Court  of  South  Carolina.    April  29^, 

1919.) 

Cbiminal  Law  ^=»867— Selection  of  Jubt— 
MisTBiAi/— Homicide  Prosecution. 
In  murder  prosecution,  where  juror,  after 
being  sworn,  informed  court  that  he  was  op- 
posed to  capital  punishment,  and  would  not 
agree  to  any  verdict  involving  infliction  of  deatb 
penalty,  court  did  not  err  in  ordering  a  mis- 
trial, though  two  jurors  had  been  accepted  and 
sworn  and  had  taken  their  seats  as  jurors  in 
the  case. 

Appeal  from  General  Sessions  Circuit 
Court  of  Kershaw  County;  B.  W.  Memmln- 
ger,  Judge. 

Andrew  Baker  was  convicted  of  murderp. 
and  he  appeals.    Affirmed. 

W.  B.  De  Loach  and  M.  Ia  Smith,  both  of 
Camden,  for  appellant 

W.  Hampton  Cobb  and  A.  F.  Splgner,  Sols., 
both  of  Columbia,  for  the  State. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  his  honor  Judge  Memminger  in  or- 
dering a  mistrial  In  this  case,  after  arraign- 
ment, plea  of  not  guilty  to  the  indictment  by 
the  defendant,  and  after  two  jurors  had  been 
accepted  and  sworn  and  taken  their  seats  as 
jurors  in  the  case.  After  this  Juror  Baum 
was  called  and  accepted  by  both  the  state 
and  defendant  and  sworn.  When  he  was  ac- 
cepted and  ordered  to  be  sworn  he  attempted 
to  address  the  court,  and,  when  clerk  finish- 
ed the  oath  administered  to  him,  he  informed 
the  court  that  he  was  opposed  to  capital  pun- 
ishment His  honor  had  him  sworn  on  his 
voir  dire  and  examined  him,  asking  the  usual 
questions  propounded  in  such  examinations. 
He  answered  emphatically  that  he  was  op- 
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poeed  to  the  inflictioD  of  capital  punishment 
in  any  case  and  would  not  agree  to  any 
verdict  which  Involved  the  infliction  of  the 
death  penalty. 

His  honor  ruled  that  It  would  be  unfair  to 
the  state  to  go  on  organizing  a  Jury  with  this 
Juror,  who  had  already,  by  his  own  state- 
ment, acquitted  the  defendant  on  the  main 


different   counties,    the   plaintiff   can   elect  in 
which  county  he  wUl  sue. 

2.  Venue  ^=»22(3)--Godefenoants  — Mate- 
KiAUTY  OF  Resident  Defendant. 

An  immaterial  defendant  cannot  be  Joined 
merely  for  the  purpose  of  depriving  rea)  defend* 
ant  of  the  substantial  right  of  trial  in  the  county 
of  his  residence. 


charge  against  him,  and  his  honor  held  that 

this  Juror  was  not  indifferent,  but  dlsquall-  ^'  Venot^22(3)--Codefendants-Dbfend. 


fled  and  declined  to  proceed,  and  ordered  a 
mistrial,  and  no  objection  was  made  to  this 
order  eltlier  by  the  state  or  the  defendant. 
After  ordering  a  mistrial,  the  court  direct- 
ed the  clerk  to  proceed  and  draw  another 
Jury  for  the  trial  of  the  case.  Whereupon 
counsel  for  the  defendant  stated  to  the  court 
that  the  defendant  interposed  a  special  plea 
of  former  Jeopardy,  stating: 

"We  contend  that  after  a  juror  has  been  pre- 


ANT  Pbopeb  as  Plaintiff. 
Plaintiff  cannot,  by  joining  trustees  as  par- 
ties defendant,  compel  a  defendant  to  try  the 
case  in  a  county  other  than  his  residence,  when 
if  the  trustees  were  necessary  or  proper  parties 
they  should  be  plaintiffs  and  have  sued  in  the 
county  where  the  objecting  defendant  lives  or  in 
county  other  than  where  suit  was  brought 

4.  Vbntte  ^=s>22(3)— Residence  of  Defend- 
ant—Defendant WITH  Substantial  In- 
terest—Nominal Defendants. 


sented  by  the  state  and  accepted  and  sworn  Where  defendant  objecting  to  venue  has  a 


that  your  honor  should  not  have  ordered  a  mis- 
triaL'* 

The  court  overruled  this  plea  and  proceed- 


substantial  interest  adverse  to  that  of  plaintiff 
and  against  whom  substantial  relief  is  sought, 
trustees,  who  are  nominal  defendants  and 
against  whom  plaintiff  does  not  seek  substantial 

ed  to  draw  and  swear  the  Jury  and  try  the   relief,  are,  so  far  as  plaintiff  Is  concerned,  im- 

case.    The  defendant  was  convicted  of  mur- 1  material  defendants. 

der  with  a  recommendation  of  mercy  to  the  |  5.  venue  «=»22(3)— Change— Residence  of 

court.    The  last  Jury  had  the  same  two  Ju- »     Real  Defendant. 

rors  on  It  who  had  been  accepted  and  sworn         Where  the  only,  real  defendant  before  the 


before  the  mistrial  was  ordered. 

After  sentence  defendant  appeals,  and  by 
fire  exceptions  imputes  error  on  the  part  of 
his  honor  In  ordering  a  mistrial  and  in  not 
proceeding  with  the  trial  after  two  Jurors 
bad  been  accepted  and  sworn,  although  hold- 
ing that  Juror  Baum  was  disqualified,  and 
tbat  his  honor  should  have  stood  Baum  aside 
and  proceeded  with  the  trial  by  calling  an- 
other Juror  in  the  place  of  Baum. 

The  exceptions  are  overruled  under  the 
authorities  of  State  v.  Cason,  41  S.  C.  532, 
5S8,  19  S.  E.  918,  and  cases  therein  cited. 
State  V.  Ck)oler  et  al.,  98  S.  B.  845,  recently 
filed. 

Judgment  affirmed. 

GARY,  0,  J.,  and  HTDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(112  S.  C.  128) 

RANKIN  LUMBER  CO.  v.  GRAVELBT  et  al. 

(So.  10194.) 

(Supreme  €k>urt  of  South  Carolina.    April  28, 

1919.) 

1.    VSNTTX    ^=s>22(l)  —  CODBFENOANTS  —  SLBC- 
TIOW. 

The  defendant  in  an  action  is  entitled  to  be 
aued  in  the  county  in  which  he  resides;  and, 
where  there  are  several  defendants  residing  In 


court,  who  has  a  real  and  substantial  interest 
in  the  action  adverse  to  plaintiff,  resides  in  M. 
county,  the  trial  should  be  had  there,  regardless 
of  the  residence  of  immaterial  defendants. 

Appeal  from  Common  Pleas  Circuit  Court 
of  WiUiamsburg  County ;  T.  S.  Sease,  Judge. 

Action  by  the  Ranlsin  Lumber  Company 
against  R.  L.  Graveley  and  others,  and  from 
an  order  of  the  common  pleas  circuit  court, 
refusing  a  motion  by  the  defendant,  the  Pee 
Dee  Brick  &  Tile  Company,  a  corporation, 
etc.,  to  change  the  place  of  trial  from  Wil- 
liamsburg county  to  Marion  county,  the  de- 
fendants appeal.    Order  reversed. 

A.  F.  Woods,  of  Marion,  and  Lee  &  Shuler, 
of  Kingstree,  for  appellanta 

P.  H.  Arrowsmith,  of  Florence,  for  re- 
spondent. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Sease,  refusing  a  motion  made 
by  the  appellant,  the  Pee  Dee  Brick  &  Tile 
Company,  to  change  the  place  of  trial  in 
this  case  from  Williamsburg  county  to  Marion 
county,  in  which  last  county  the  defendant,  a 
corporation,  has  its  principal  place  of  busi- 
ness. 

The  exceptions,  two  in  number,  raise  only 
one  question,  and  that  is,  Shall  the  case  be 
tried  in  Williamsburg  county  or  Marion 
county? 

[1,2]  The  facts  of  the  case  show  condu- 
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slTely  that  the  only  parties  to  the  suit  who) 
reside  In  Williamsburg  county  are  the  three 
trustees  of  the  Hemmlngway  school  district 
The  appellant  is  a  citizen  of  Marlon  county 
and  Graveley  of  Florence  county.  The  trus- 
tees and  Graveley  made  default.  No  judg- 
ment or  relief  of  any  kind  Is  asked  against 
the  trustees.  The  complaint  alleges  that 
they  are  made  parties  defendant  In  this  ac- 
tion, because  of  the  fact  that  the  bond  In 
question  was  made  payable  to  them.  The 
trustees  have  no  Interest  adverse  to  that  of 
the  plaintiffs.  If  they  had  sued  they  would 
have  had  to  bring  their  action  either  tn 
Florence  or  Marlon  county.  The  defendant 
In  an  action  is  entitled  to  be  sued  In  the 
county  In  which  he  resides.  Where  there  are 
more  than  one  defendant  residing  In  different 
counties  the  plaintiff  can  elect  In  which 
county  he  will  sue,  as  the  plaintiff  cannot  be 
required  to  sue  one  defendant  In  one  county 
and  try  that  case  and  be  compelled  to  sue 
another  defendant  In  another  county  and 
attend  another  trial,  but  he  can  elect  which 
county  In  which  a  defendant  resides  as  a 
place  of  trial.  In  this  case  we  doubt  wheth- 
er the  trustees  were  either  necessary  or 
proper  parties.  They  could  have  sued  and 
been  plaintiffs  In  the  action,  and,  had  they 
refused,  could  have  been  made  parties  de- 
fendant, but  there  Is  no  allegation  to  this 
effect  In  the  complaint  In  this  case.  There 
la  nothing  In  the  case  to  show  that  the  trus- 
tees have  or  claim  any  interest  In  the  action 
adverse  to  that  of  the  respondent.  An  im- 
material defendant  cannot  be  Joined  merely 
for  the  purpose  Of  conferring  jurisdiction 
and  to  have  a  trial  in  a  different  county  to 
that  wherein  a  defendant  resides  and  to  de- 
prive the  defendant  of  the  substantial  right 
of  trial  in  the  county  wherein  he  resides. 

[3]  The  respondent  cannot,  by  joining  the 
trustees  as  parties  defendant,  compel  the 
appellant  to  try  the  case  in  Williamsburg 
county.  If  the  trustees  are  necessary  or* 
proper  parties  they  should  be  parties  plain- 
tiff, and  have  sued  In  Florence  or  Marion 
county. 

[4]  The  appellant  has  a  substantial  and 
real  Interest  adverse  to  that  of  plaintiff  and 
against  whom  substantial  relief  is  sought 
The  trustees  are  nominal  defendants,  and  the 
plaintiffs  do  not  seek  any  substantial  relief 
against  them.  They  are,  as  far  as  plaintiffs 
are  concerned,  immaterial  defendants. 

[5]  It  therefore  follows  that  the  only  real 
defendant  now  before  the  court  Is  the  appel- 
lant, who  has  a  real  and  substantial  interest 
In  the  action  adverse  to  the  plaintiff,  and  is 
entitled  to  a  trial  in  Marlon  county. 

The  order  appealed  from  is  reversed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  J  J.,  concur. 


(in  S.  C.  55S) 

■ 

.  BROOEER  V.  SrLVERTHORNIH 
(No.  10199.) 

(Supreme  Court  of  South  CaroiUiUL    May  10» 

1919.) 

1.  Appeal  and  Ersor  ^=»999(1)  —  Rbvikw  — 
Veboict. 

Verdict  for  plaintiff  was  conclusive  as  to 
truth  of  the  facts  alleged  by  her. 

2.  0>UBTB  ^»107  ^  Ruixs  of  Dbcisxons  *- 

CIB0UM8TANCB8  07  PABTICULAB  GASB. 

Every  dedsion  has  tadt  reference  to  the 
facts  and  dreumstances  of  the  caae  dedded. 

3.  Threats  «=»10— Civii.  LiABiLrrr. 

A  threat  of  bodily  injury  to  be .  actionable 
must  produce  fear  in  the  mind  of  person 
against  whom  it  is  made,  and  must  either  be 
of  such  a  nature  and  be  made  under  audi  cir- 
cumstances as  to  effect  the  miud  of  a  person 
of  ordinary  reason  and  firmness,  so  as  to  influ- 
ence his  conduct,  or  must  be  made,  with  knowl- 
edge of  person  making  it,  against  a  person  pe- 
culiarly susceptible  to  fear. 

4.  Threats  ^s»10  —  Abusive  Language  — 
Civil  Action. 

Defendant's  exdamations  over  the  tele- 
phone to  plaintiff  exchange  operator  of,  "You 
Crod  damned  woman!  None  of  you  attend  to 
your  business,^'  and:  **You  are  a  God  damned 
liar.  If  I  were  there,  I  would  break  your  God 
damned  neck"— putting  plaintiff  in  great  fear  and 
making  her  nervous  and  unfit  for  duty,  were 
not  dvilly  actionable,  if  plaintiff  was  a  person 
of  ordinary  reason  and  firmness,  not  being  of 
such  nature  or  made  under  such  circumstances 
as  to  pot  person  of  ordinary  reason  and  fon- 
ness  in  fear  of  injury. 

&.  Evidence   ^ss»84  —  Presumption— Raason 

AND  FiBHNESS. 

Telephone  exchange  operators,  suing  for 
damages  for  alleged  threats  made  over  tele- 
phone, will  not  be  presumed  not'  to  be  per- 
sons of  ordinary  reason  and  firmness. 

6.  Threats  ^t=9»10— Abusive  Language. 

Exclamation    over   telephone    to    exchange 

operator  of,  "If  I  were  there,  I  would  break 

your  God  damned  neck"— was  not  a  ''threat." 

[Ed.  Note.— For  other  definitions,  see  Word* 

and  Phrases,  First  and  Second  Series,  Threat.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  T.  S.  Sease,  Judge. 

Action  by  Mrs.  Cora  Brooker  against  A.  fiL 
Silverthome.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

J.  O.  Patterson,  Jr.,  of  Barnwell,  for  ap- 
pellant 

A.  H.  Ninestein,  of  Blackville,  and  Bates 
&  Slmms,  of  Barnwell,  for  respondent. 

HYDRICK,  J.  Defendant  appeals  from 
Judgment  for  plaintiff  for  $2,000  damages 
for  mental  anguish  and  nervous  shock  alleg- 
ed   to    have    bet^n    caused    by    abusive    and 
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threatening  language  addressed  to  plaintiff 
by  defendant  over  the  telephone. 

Plaintiff  alleges:  That  on  October  27, 
1916,  she  was  night  operator  at  the  telephone 
exchange  at  BamwelL  That  defendant  call- 
ed the  exchange  over  the  telephone  and  ask- 
ed for  a  certain  connection,  which  she 
promptly  tried  to  get  for  him,  but,  upon  her 
failing  to  do  so,  he  cursed  and  threatened 
her  in  an  outrageous  manner,  saying  to  her: 
"You  God  damned  woman!  None  of  you 
attend  to  ydur  business."  That  she  tried  to 
reason  with  him,  telling  him  that  she  had 
done  all  that  she  could  to  get  the  connection 
he  wanted,  but  he  continued  to  abuse  and 
threaten  her,  saying  to  her:  "You  are  a  God 
damned  lian  If  I  were  there,  I  would  break 
your  God  damned  neck."  That  the  language 
lind  threat  of  defendant  put  her  In  great  fear 
that  he  would  come  to  the  exchange  and  fur- 
ther insult  her,  and  that  she  was  so  shocked 
and  unnerved  that  she  was  made  sick  and 
unfit  for  duty,  and  had  to  take  medicine  to 
make  her  sleep.  That  for  weeks  afterwards. 
when  defendant's  number  would  call,  she 
would  become  so  nervous  that  she  could  not 
answer  the  call.  And  that  her  nervous  sys- 
tem was  so  shocked  and  wrecked  that  she 
suffered  and  continues  to  suffer  in  health, 
mind,  and  body  on  account  of  the  abusive 
and  threatening  language  addressed  to  her 
by  defendant 

The  court  overruled  a  demurrer  to  the 
comi^aint  for  insufficiency,  and  defendant 
answered  by  general  denial.  Plaintiff's  tes- 
timony was  in  accord  with  the  allegations  of 
her  complaint,  and,  at  the  close  thereof,  de- 
fendant moved  for  a  nonsuit,  which  was  re- 
fused. 

[1]  Although  it  cannot  affect  the  decision, 
because  the  truth  of  the  facts  alleged  is  con- 
cluded l>y  the  verdict,  it  is  nevertheless  due 
to  the  defendant  to  say  that  he  denied  em- 
phatically using  the  language  attributed  to 
him*  and  his  denial  was  corroborated  by  the 
testimony  of  his  wife  and  a  lineman  of  the 
telephone  company.  Defendant  testified, 
also,  that,  on  hearing  that  plaintiff  was  of- 
fended, he  went  to  her  and  told  her  that  he 
did  not  intend  to  say  anything  to  offend  her, 
and  did  not  remember  having  done  so,  and 
asked  her  what  he  had  said  that  offended 
her,  and  she  replied  that  he  had  spoken  a 
little  harshly  to  her;  that  he  told  her  he  did 
not  remember  having  done  so,  but,  if  she 
thought  so,  he  was  very  sorry,  and  she  seem- 
ed to  be  satisfied  with  this  apology.  This 
conversation  was  not  denied  by  plaintiff. 

The  question  Is  whether  plaintiff  stated  or 
proved  a  cause  of  action.  That  question 
was  decided  in  the  negative  in  Rankin  v. 
Railroad  Co.,  58  S.  a  632,  36  S.  E.  997.  In 
that  case,  Mrs.  Rankin  alleged  that  the  rail- 
road company's  agents  trespassed  upon  her 
(Premises,  and  were  about  to  cut  down  some 
trees  of  great  value  and  beauty,  and,  when 


she  approached  them  and  requested  them  not 
to  do  so,  the  foreman  of  the  gang  "cursed  her 
and  ordered  her  to  get  away  from  there,  or  he 
would  put  her  in  the  penitentiary,  and 
threatened  to  strike  her,  she  being  an  old 
woman,  and  otherwise  maltreated  and  abus- 
ed her  to  her  great  damage."  A  demurrer 
to  this  complaint  was  sustained.  The  court 
considered  the  complaint  as  having  attempt- 
ed to  set  forth  two  causes  of  action,  one  for 
trespass  on  the  plaintiff's  property,  and  the 
other  for  the  abusive  and  threatening  lan- 
guage. After  showing  that  no  cause  of  ac^ 
tion  for  trespass  was  stated,  the  question 
whether  an  action  would  lie  for  the  abusive 
and  threatening  language  was  considered, 
and  it  was  held  that  it  would  not.  On  ap- 
peal, this  court  affirmed  the  Judgment  upon 
the  reasoning  of  the  circuit  court,  and  said: 

"No  assault  upon  the  plaintiff  is  alleged,  and 
mere  words,  under  the  drcumstances  stated, 
would  not  be  civilly  actionable." 

The  circuit  court  rested  its  conclusions  in 
part  upon  the  following  quotations  from 
Cooley  on  Torts: 

"An  act  or  omission  may  be  wrong  in  morals, 
or  it  may  be  wrong  in  law.  It  is  scarcely  nec- 
essary to  say  that  the  two  things  are  not  in- 
terchangeable. No  government  has  undertaken 
to  give  redress  whenever  an  act  was  found  to 
be  wrong,  judged  by  the  standard  of  strict 
morality;  nor  is  It  likely  that  any  government 
ever  will."     Cooley  on  Torts,  p.  3. 

''A  threat  to  commit  an  injury  Is  also  some- 
times made  a  criminal  offense,  but  it  is  not 
actionable  private  wrong.  Many  reasons  may 
be  assigned  for  distinguishing  between  this 
case  and  that  of  an  assault,  one  of  them  be- 
ing that  the  threat  only  promises  a  future  in- 
jury, and  usually  gives  ample  opportunity  te 
provide  against  it,  while  an  assault  must  be  re- 
sisted on  the  instant.  But  the  principal  reason, 
perhaps,  is  found  in  the  reluctance  of  the  law  to 
give  a  cause  of  action  for  mere  words.  Words 
never  constitute  an  assault,  is  a  time-honored 
maxim.  Words  may  be  thoughtlessly  spoken; 
they  may  be  misunderstood;  they  may  have 
indicated  to  the  person  threatened  nothing  but 
momentary  spleen  or  anger,  though  when  aft- 
erwards reported  by  witnesses  they  seem  to  ex- 
press deliberate  malice  and  purpose  to  injure. 
Even  when  defamation  is  complained  of,  the  law 
is  very  careful  to  require  something  more  than 
expressions  of  anger,  reproach,  or  contempt, 
before  it  will  interfere;  justly  considering  that 
it  is  safer  to  allow  too  much  liberty  than  to 
interpose  too  much  restraint.  And  comparing 
assaults  and  threats,  another  important  differ- 
ence is  to  be  noted:  In  the  case  of  threats, 
as  has  been  stated,  preventive  remedies  are 
available;  but  against  an  assault  there  are 
usually  none  beyond  what  the  paxly  assaulted 
has  in  his  own  power  of  physical  resistance." 
Cooley  on  Torts,  p.  39. 

[2, 8]  The  plaintiff  in  tnis  cms/o  %-elles  upon 
the  case  of  Cave  v.  Ry.,  94  S.  C.  5^82,  77  S.  B. 
1017,  L.  R.  A.  1915B,  915,  Ann.  Cas.  1915A, 
1065;  and  Lipman  v.  R.  Co.,  108  S.  G.  151, 
93  S.  E.  714,  L.  R.  A.  191&A,  596  in  which  it 
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(vas  held  that  a  carrier  is  liable  in  damages 
for  abusive  language  addressed  to  a  passen- 
ger by  the  carrier's  servants.  It  was  pointed 
out  in  those  cases  that  the  ground  of  the 
carrier's  liability  for  abusive  language  to  a 
passenger  ^is  exceptional,  on  account  of  the 
special  and  peculiar  relations,  obligations, 
and  duties  existing  between  carrier  and  pas- 
senger, which  differ  in  kind  and  degree  from 
almost  every  other  legal  or  contractual  re- 
lation, since  the  carrier  is  in  duty  bound  to 
protect  his  passengers  from  assault  or  insult 
by  his  servants,  and  to  afford  them  courteous 
and  respectful  treatment  When  the  ground 
of  liability  Is  considered,  the  want  of  analo- 
gy between  those  cases  and  this  becomes  ap- 
parent, for  the  defendant  in  this  case  was 
under  no  legal  or  contractual  obligation  or 
duty  to  protect  the  plaintiff  from  insult,  abu- 
sive language,  or  assault  Every  decision 
has  tacit  reference  to  the  facts  and  circum- 
stances of  the  case  decided.  Therefore,  when 
it  was  said  in  the  Rankin  Case  that  no  ac- 
tion would  lie  for  mere  threats  or  abusive 
words  spoken,  the  court  was  careful  to  quali- 
fy the  statement  by  confining  it  to  the  cir- 
cumstances stated;  for,  as  we  have  seen, 
abusive  language  addressed  to  a  passenger 
by  a  carrier's  servants  is  actionable.  And  it 
is  not  absolutely  true  that  no  action  will  lie 
for  threats.  Blackstone  says  that  injury 
may  be  committed  "by  threats  and  menaces 
of  bodily  hurt,  through  fear  of  which  a 
man's  business  is  interrupted.  A  menace 
alone,  without  a  consequent  Inconvenience 
makes  not  the  injury,  but  to  complete  the 
wrong,  there  must  be  both  of  them  together. 
The  remedy  for  this  is  In  pecuniary  damages, 
*  *  *  this  being  inchoate,  though  not  ah 
absolute  violence."  3  Black.  Com.  120.  But 
the  threat  which  causes  the  fear  must  be 
such  as  the  law  will  recognize  as  adequate 
to  produce  the  result.  There  must  be  Just 
and  reasonable  ground  for  the  fear;  hence 
a  vain  or  idle  threat  is  not  sufficient.  It 
must  be  of  such  nature  and  made  under  such 
circumstances  as  to  affect  the  mind  of  a 
person  of  ordinary  reason  and  firmness,  so  as 
to  influence  his  conduct;  or  it  must  appear 
that  the  person  against  whom  it  is  made  was 


peculiarly  susceptible  to  fear,  and  that  th« 
person  making  the  threat  knew  and  took  aa- 
vantage  of  the  fact  that  he  could  not  samQ 
as  much  as  an  ordinary  perso/j.  Qrimes  r. 
Gates,  47  Vt  594,  19  Am.  Rep.  129. 

[4-6]  If  it  should  be  conceded  that  the  lati- 
guage  of  defendant  contained  a  threat  it  was 
not  of  such  nature  or  made  under  such  cir- 
cumstanoes  as  to  put  a  person  of  ordinary 
reason  and  firmness  In  fear  of  bodily  hurt 
And  it  is  not  alleged  that  plaintiff  was  not 
a  person  of  ordinary  reason  and  firmness  and 
that  defendant  knew  it;  and,  in  the  absence 
of  such  allegation,  it  will  not  be  presumed. 
A  person  of  ordinary  reason  and  firmness 
should  have  known  that  the  profane  and  vul- 
gar language  alleged  to  have  been  used  by 
defendant  was  the  result  of  a  momentary  fit 
of  passion,  caused  by  his  failure  to  get  the 
connection  he  asked  for,  and  that  he  had  no 
intention  of  doing  or  attempting  to  do  plain- 
tiff any  bodily  hurt  But  the  words  used 
did  not  amount  to  a  threat  Defendant  said: 
"If  I  were  there,  I  would  break  your 
•  •  •  neck."  But  he  was  not  there,  and 
plaintiff  knew  It;  and  there  is  nothing  in 
what  he  said  expressive  of  an  intention  to 
go  there  and  injure  plaintiff.  Webster  de- 
fines a  "threat"  as  "the  expression  of  an  in- 
tention to  inflict  evil  or  injury  on  another." 
The  law  dictionaries  give  practically  the 
same  definition.  A  threat  therefore  looks  to 
the  future.  As  Judge  Cooley  says,  in  the 
passage  above  quoted,  "a  threat  only  prom- 
ises a  future  injury."  Here  there  was  no 
expression  of  an  intention  to  injury  in  the 
future,  and  therefore  no  threat 

The  language  attributed  to  defendant — ea- 
pedally  when  used  by  a  man  to  a  woman — 
merits  severest  condemnation  and  subjects 
the  user  to  the  scorn  and  contempt  of  his 
fellow  men.  But  it  is  not  civilly  actionable. 
Diligent  search  has  failed  to  discover  any 
case  or  authority  to  the  contrary,  but  many 
in  support  of  the  conclusion  which  we  have 
reached. 

Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASESR,  and 
OAGE,  JJ.,  concur. 


S.C.) 
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RAINBS  et  &L  v.  8T0NB  et  aL    (No.  102000 

(Sapreme  Conrt  of  Sonth  Carolina.    May  24, 

1919.) 

1.  Blections    <e5^121(2D--Pabtt    Oboaniza- 

TION— EXEOUTIVB    COMMITTEE— VaCANCIKS. 

A  political  party  has  the  right  to  determine 
who  shall  compose  ita  executive  committee, 
how  members  thereof  shall  be  chosen,  what 
powers  the  committee  shall  exercise,  and  how 
▼acaodes  in  the  committee  shall  be  filled. 

2w  Blectionb  ^s>121(^— Politicai<  Pabtibs 
— Appoiittment  to  Ezeoutivb  Committee— 
Review  or  Disobetion. 

Where  the  constitution  of  a  political  party 
provided  that  a  vacancy  upon  ita  executive 
committee  could  be  filled  by  written  nomina- 
tion of  the  president  of  the  dub,  confirmed  by 
its  executive  committee,  and  the  executive  com- 
mittee declined  to  receive  as  a  committeeman 
one  cfaostti  by  the  dub  which  had  no  president 
or  vice  president,  the  matter  being  within 
the  discretion  of  the  committee,  the  court  will 
not  undertake  to  determine  how  that  discretion 
shall  be  exercised,  where  not  arbitrarily  or  ca- 
pridously  exerdsed. 

3.  BuBcnoNs  ^s9l21(2)—O0NVSNTioiTa— Del- 
egation OF  POWBB  TO  BZBOUnVB  OOMMIT- 


It  is  within  the -power  of  a  political  party 
in  convention  assembled  to  give  its  executive 
committee  the  power  to  pass  upon  and  deter- 
mine ccmtests  and  make  up  a  prima  fade  roll 
of  delegates  and  to  allow  delegates  who  have 
been  held  by  the  executive  committee  to  be 
rightfully  entitled  to  sit  as  ddegates  to  vote 
even  upon  appeals  to  the  convention  from  de- 
cisions of  the  executive  committee. 

4.  BLEonoNs  ^s>121(2)— Pabties— Selbotion 
or  Committesmbn-Omission  in  Ruu». 
That  the  constitution  of  a  political  party 
provided  for  the  filling  of  a  vacancy  en  a  writ- 
ten nomination  by  a  president  or  vice  presi- 
dent of  a  dub.  and  refused  to  accept  as  a  mem- 
ber one  chosen  by  a  dub  which  had  no  presi- 
dent or  vice  president  shows  an  omission  in  the 
rules  which  will  not  be  supplied  by  the  court. 

Ai^lication  by  Henry  E.  Raines  and  others 
for  certiorari  Al  Marlon  Stone  and  others 
being  respondents  to  review  the  action  of  the 
dty  Democratic  Executive  Committee  of  the 
City  of  Charleston  in  refusing  to  recognize 

0.  H.  Bissell  as  a  member  of  sudi  commit- 
tee and  refusing  him  participation  with  the 
committee  in  the  determination  of  certain  con- 
tests. Writ  refused,  rule  discharged,  tem- 
porary restraining  order  revoked. 

Augustine  T.  Smythe  and  William  Henry 
Parker,  both  of  Charleston,  for  plaintiffs. 
John  P.  Grace,  W.  Turner  Logan,  and  John 

1.  Cosgrove,  all  of  Charleston,  for  respond- 
ents. 

PBR  CUBIAM.  This  Is  an  application  for 
the  writ  of  certiorari  to  review  the  action  inf 
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the  dty  Democratic  executive  cptnmlttee  of 
the  dty  of  Charleston  In  refusing  to  recog- 
nize O.  H.  Bissell  as  a  member  of  that  com- 
mittee and  In  refusing  to  allow  him  to  par- 
tldpate  with  the  committee  In  the  determina- 
tion of  certain  contests  pending  before  the 
committee  as  to  the  right  of  certain  con- 
tested  delegations  fMm  several  of  the  ward 
clubs  to  be  put  upon  the  prima  fade  roll  of 
delegates  to  the  dty  Democratic  convention 
whldi  was  held  .on  the  first  Monday  in  May, 
1919,  and  also  to  review  the  action  of  the 
convention  In  sustaining  the  decision  of  the 
executive  committee  and  in  allowing  the  con- 
tested delegates  whose  names  had  been  put 
upon  the  prima  ftide  roll  of  delegates  by  the 
executive  to  take  part  in  the  proceedings  of 
the  convention  and  vote  upon  their  own  right 
to  sit  as  delegates  in  the  convention. 

On  motion  of  the  petitioners,  a  rule  W4;s 
issued  requiring  the  defendants  to  show 
cause  why  the  writ  should  not  be  issued,  and 
restraining  further  action  of  the  committee 
and  convention  pending  the  hearing  of  the 
return  to  the  rule.  The  matter  was  heaM 
on  the  23d  of  May,  the  last  day  of  the  present 
term,  and,  on  account  of  pressure  of  other 
duties  upon  the  court,  it  Is  impracticable  to 
prepare  an  extended  opinion  giving  in  full 
our  reasons  for  refusing  the  writ.  But,  as 
the  matter  is  of  local  public  Interest,  and  as 
the  party  machinery  has  been  stopped  by  the 
restraining  order  herein.  It  is  apparent  that 
a  prompt  dedsion  should  be  made. 

The  graveman  of  the  complaint  of  the 
petitioners  is  that  the  executive  committee 
acted  arbitrarily  and  contrary  to  law  and  the 
rules  of  the  party  In  exdudlng  Mr.  Bissell 
from  membership  In  the  committee.  All  thdr 
further  contentions  depend  upon  the  validity 
or  invalidity  of  that  action  of  the  committee. 
If  the  committee  acted  within  Its  rights,  under 
the  rules  of  the  party,  in  refusing  to  admit 
Mr.  Bissell  to  membership,  the  allegations  of 
Illegality  in.  subsequent  proceedings  fall  to 
the  ground. 

[1-3]  It  need  hardly  be  said  that  the  party 
had  the  right  to  determine  who  shall  com- 
pose the  executive  committee,  how  its  mem- 
bers shall  be  dtiosen,  what  powers  it  shall 
exerdse,  and  how  vacandea  in  the  committee 
shall  be  filled.  The  issue  here  arises  out  of 
the  provision  made  in  the  rules  for  filling  a 
vacancy  in  the  committee,  and  the  power  of 
the  coQunlttee  to  determine  contests  and 
make  up  a  prima  fade  roll  of  delegates  to  the 
convention.  Article  XI  of  the  Constitution 
of  the  party  provides  that  a  vacancy  on  the 
committee  by  death,  removal  from  the  ward* 
resignation,  or  otherwise  shall  be  filled  by  the 
written  nomination  of  the  president  of  the 
dub,  to  be  confirmed  by  the  executive  com- 
mittee, and  that,  if  the  office  of  president  of 
the  dub  be  vacant  by  reason  of  death,  re- 
moval from  the  ward,  resignation,  or  others 
wise,  the  power  of  nomination  hereby  vested 
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in  the  president  shall  be  exercised  by  the  Tlce 
president  of  the  club.  There  was  a  vacancy 
on  the  committee  from  dub  2,  ward  8.  The 
president  of  the  club  had  removed  from  the 
ward,  and  the  vice  president  had  died,  and, 
^f  course,  neither  could  act  in  the  nomination 
of  an  executlye  committeeman  from  that  club, 
Rud  the  rules  made  no  otMer  or  further  previa 
«don  for  filling  the  vacancy.  Under  these  cir- 
cumstances, when  the  club  met  for  reorgani- 
zation and  election  of  delegates  to  the  May, 
1919,  convention,  the  club  elected  Mr.  Bissell 
as  its  executive  committeeman.  But  the  com* 
mittee  ruled  that  he  had  not  been  nominated 
in  the  manner  prescribed  by  the  rules  of  the 
party  for  filling  the  vacancy  and  refused  to 
admit  him  to  the  committee.  In  this  action 
we  see  no  error  of  law  or  arbitrary  action  as 
calls  for  the  exercise  of  the  power  of  this 
court  under  the  writ  of  certiorari.  By  the 
rules  of  the  party  the  executive  committee 
had  the  power,  in  its  discretion,  to  confirm 
or  refuse  confirmation  of  a  nomination  made 
in  the  manner  prescribed  by  the  rules.  And 
it  is  well  settled  that,  where  a  discretion  is  to 
be  exercised,  the  court  will  not  undertake  to 
determine  how  it  shall  be  exercised,  provided 
only  that  it  shall  not  be  arbitrarily  or  capri- 
ciously exercised.  As  clearly  was  it  within 
the  power  of  the  party  in  convention  assem- 
bled to  give  its  executive  committee  the  pow- 
er to  pass  upon  and  determine  contests  and 
make  up  a  prima  fade  roll  of  delegates,  and 
it  was  and  is  as  clearly  within  its  power  to 
allow  those  delegates  who  have  been  held  by 
the  executive  committee  to  be  rightfully  enti- 
tled to  sit  as  delegates  to  vote  even  upon  ap- 
peals to  the  convention  from  the  dedsions  of 
the  executive  committee.  The  party  could 
have  made  the  dedslon  of  the  executive  com- 
mittee final.  Hence,  of  course,  it  could  allow 
an  appeal  from  its  dedsion  to  the  convention 
upon  such  conditions  as  it  might  see  fit.  We 
are  not  called  upon  to  pass  upon  the  pro- 
priety of  a  rule  allowing  delegates  whose 
seats  are  contested  to  vote  upon  their  own 
right  to  membership  in  the  convention,  nor 
upon  the  delicacy  of  a  contested  delegate 
voting  upon  his  own  right  to  a  seat  in  the 
convention.  We  are  only  called  upon  to  de- 
termine whether  there  has  been  any  error  of 
law,  violation  of  law,  or  the  rules  of  the 
party,  or  arbitrary  or  capridous  action, 
whidi  has  resulted  in  prejudice  to  the  rights 
of  the  petitioners;  and  we  find  none  sudL 
[4]  The  petitioners*  counsel  suggest  that 
there  is  plainly  a  casus  omissus  in  the  rules 
in  failing  to  provide  a  method  of  selecting  an 
executive  committeeman  where  neither  the 
president  nor  vice  president  of  the  dub  can 
act,  and  that  the  omission  may  be  supplied 
by  the  court  We  do  not  think  so.  That 
would  be  takhig  upon  ourselves  a  power  and 
discretion  which  is  not  vested  in  us  by  law 
or  by  authority  of  the  dty  democratic 
party. 


It  is  therefore  ordered  that  the  writ  be 
refused,  and  the  rule  disdiarged,  and  the 
temporary  restraining  order  heretofore  grant- 
ed be  revoked. 

GARY,  0.  Jm  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur.  FRASER*  J^  did  not  8lt 
In  this  case. 


(m  s.  c.  7> 

PINGENET  et  al.  v.  KNOWLES  et  «L 

(No.  10197.) 

(Supreme  Gourt  of  South  Garolina.    April  80, 

1919.) 

1.  Trial  ^=s>1^9(1>— Nonsuit— Eviuence. 

Where  there  is  any  evidence  of  any  mate- 
rial fact  alleged  necessary  to  make  out  a  prima 
fade  case,  nonsuit  is  improper,  and  case  should 
be  submitted  to  jury  for  determination. 

2.  Landlord  and  Tenant  ^=»66(9— Advxbsb 
Glaim  by  Tenant. 

A  tenant,  desiring  to -set  up  claim  to  land* 
is  bound  bona  fide  to  give  up  his  possession  and 
recover  on  the  strength  of  his  title. 

8.  Descent  and  DiSTBiBtmoN  ^s»90(^— Ti- 
tle OF  HEIB8— PBESUMFTIONS. 

Proof  of  death  of  owner  of  land  raises  pre- 
sumption that  land  descended  to  his  heirs  at 
law;  such  presumption  not  being  overcome  by 
evidence  that  he  left  a  wUl,  in  absence  of  evi- 
dence as  to  how  land  was  devised  thereby. 

4.  Descent  ANn  Distribution  ^=s>90(4)  — 
EEeibs— Title  to  Propertt— Prhca  Pacik 
Gasb. 

In  action  for  recovery  of  real  property, 
proof  that  plaintiffs  were  heirs  at  law  of  for- 
mer owner,  under  whom  both  plaintiffs  and  de- 
fendants claimed,  that  owner  has  died,  and  that 
he  had  title  to  the  land  at  the  time  of  his 
death,  prima  fade  establishes  plaintiffs'  title  to 
the  land. 

6.  Gobts  ^=»238(1)  — Appeal  — Failxtbs  to 
GoMPLT  with  Rules. 

Appellant,  who  has  not  complied  with  rules 
of  court,  will  not  be  awarded  costs  or  dis- 
bursements  upon  appeal,  though  order  appeal- 
ed from  is  reversed. 

Appeal  from  Gommon  Pleas  Circuit  Gonrt 
of  Jasper  (bounty;   Peurifoy,  Judge. 

Action  by  Leonora  G.  Plnckney  and  another 
again  Edward  Knowles  and  another.  Judg- 
ment of  nonsuit,  and  plaintlfTs  appeal.  Re- 
versed. 

H.  Klugh  Pnrdy  and  W.  N.  Heyward, 
both  of  Ridgeland,  and  RenJ.  H.  Rutledge, 
of  Gharleston,  for  appellants. 

John  P.  Wise,  of  Ridgeland,  and  George 
Warren,  of  Hampton,  for  respondents. 

WATTS,  J.  This  was  an  action  for  r^ 
covery  of  real  property  in  Jaeq[>er  county, 
and  at  the  trial  resulted  in  a  nonsuit  granted 
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by  his  honor,  Judge  Penrlfoy,  on  defendantf a 
motion. 

The  plaintiffs  and  defendants  admit  that 
both  claim  from  a  common  source,  to  wit, 
Abram  Huguenln.  The  defense  was  a  gen- 
eral denial  to  claim  of  plaintiffs  and  a  fur- 
tber  defense  that  the  defendants  had  been 
in  possession  under  claim  of  title  by  written 
instrument  for  more  than  20  years,  and  that 
neither  plaintiffs  nor  predecessors  have  been 
in  possession  for  over  20  years  and  statute 
of  limitation.  The  plaintiff  appealed  on  the 
following  ground: 

'The  plaintiffs  appeal  from  the  order  of 
Judge  Peurifoy  on  the  ground  that  his  honor 
was  in  error  in  holding  as  follows,  to  wit:  '1 
don't  think  that  the  testimony  connects  the 
plaintiffs  with  the  common  source,  and  the  tes- 
timony of  Mrs.  Pinckney  to  the  effect  that  her 
hnsband  left  a  will,  and  there  is  no  testimony 
then  to  show  that  either  she  or  her  coplaintiff 
haye  any  title  to  the  land/  Whereas,  he 
ihoold  have  held  that  the  plaintiffs  had  con- 
nected themselves  with  the  common  source, 
and  hence  liis  heirs  at  law,  in  whom,  upon 
the  death  of  Abram  Huguenln,  vested  the  title 
to  the  premises  in  question,  and  since  his  death 
by  mesne  conveyance,  are  now  the  owners  of 
the  whole  tiUe." 

[1]  Wherever  there  Is  any  eyidence  of  any 
material  fact  alleged  necessary  to  make  out 
a  prima  facie  case,  nonsuit  Is  improper,  and 
case  should  be  submitted  to  jury  for  detei>- 
mination.  The  evidence  before  his  honor 
shows  that  both  parties  claim  from  a  com- 
mon source.  By  this  admission  the  identity 
of  the  land  sued  for  is  fixed,  and  plaintiffs 
are  absolved  from  proving  any  other  title; 
the  question  then  being.  Which  has  the  better 
title  fr<Mn  the  common  source?  The  title 
then  can  be  proved  by  deed,  descent,  or  devise. 
There  is  no  question  in  the  case  but  that 
Abram  Huguenln,  the  common  source  did  own 
the  land  in  dispute,  l^ere  is  evidence  that 
Huguenin  is  dead,  leaving  a  widow,  the 
plaintiff,  Mrs.  Pinckney,  and  he  left  several 
ditldren,  among  whom  is  her  coplaintiff.  Ed- 
ward P.  Huguenln.  Deeds  were  introduced 
in  evidence  from  the  other  children,  con- 
v^^ing  their  interests  to  the  plaintiffs.  A 
lease  was  introduced  from  Abram  Huguenln, 
the  common  source,  to  the  defendant  E.  S. 
Knowles  of  the  land  and  premises  described 
in  the  complaint.  This  lease  was  for  the 
term  of  five  years  commencing  January  1, 
1880.  E^nowles  was  the  tenant  of  Huguenin 
under  this  lease  until  December  81,  188i. 


Huguenin  died  February  11,  1885,  survived 
by  his  widow  and  the  children  named  by  her 
in  her  evidence.  If  Huguenin  left  no  will, 
then  the  land  descended  to  his  vddow  and 
children.  We  find  Knowles  going  into  pos- 
session of  the  land  in  dispute  as  a  tenant  of 
Huguenln.  From  the.  evidence  as  developed 
in  this  case,  the  only  possession  he  ever  ac- 
quired was  under  this  lease.  That  is  the 
only  proof  of  defendant's  possession  before 
the  court  when  nonsuit  was  granted. 

[2]  Defendant  makes  no  effort  to  explain 
his  possession  after  lease  terminated,  if  it 
ever  terminated.  In  the  case  of  McCutchen 
V.  McOatchen,  77  S.  O.  pages  138,  139,  57  S. 
B.  678,  12  L.  R.  A.  (N.  S.)  1140,  Justice 
Gary  (now  Chief  Justice)  has  fully  stated 
the  general  rule  as  to  how  one  going  into 
possession  of  land  under  permission  of  own- 
er may  show  title  in  himself.  When  Knowles 
went  in  as  a  tenant  of  Huguenln  and  desir- 
ed to  set  up  claim  to  land,  he  was  bound 
bona  fide  to  give  up  possession  and  recover 
on  the  strength  of  his  own  title. 

[3, 4]  When  plaintiffs  proved  the  death  of 
Huguenln,  the  owner  of  land  in  dispute  at 
that  time,  the  presumption  of  law  was  that 
the  land  descended  to  his  heirs  at  law,  and 
even  though  hli^  widow  testified  that  he  left 
a  will  did  not  overcome  this  presumption. 
The  will  not  being  before  the  court  it  was 
Incumbent  on  the  defendants  to  show  by 
proof  that  the  title  by  descent  had  been 
changed  by  devise  and  his  honor  should  not 
have  granted  the  nonsuit  <m  the  ground  he 
did — ^failure  to  prove  the  will  and  have  it 
in  evidence  before  the  court.  When  the 
plaintiffs  proved  they  were  heirs  at  l^w  of 
Huguenln,  his  death,  and  his  title  to  land 
at  his  death,  then  their  title  to  land  at  that 
time  Is  prima  fade  complete,  and  it  is  in- 
cumbent on  defendants  to  show  that  Hu- 
guenin left  a  will  and  devised  the  land  dif- 
ferently. 

The  court  would  not  have  been  justified  in 
granting  a  directed  verdict  or  a  nonsuit  on 
the  ground  respondents  seek  to  sustain  the 
Judgment,  and  they  did  not  except  to  his 
honor's  ruling.  The  matter  is  not  properly 
before  the  court 

[5]  Order  appealed  from  is  reversed,  but 
as  the  rules  of  court  were  not  complied 
with,  without  costs  or  disbursements  to  ap- 
pellanta 

GART,  O.  J.,  and  HYDRICE.  WATTS,  and 
QAGB;  J  J.,  concur. 
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M eINTOSH  et  al  ▼.  KOLB  et  aL    (No.  10195.) 

(Supreme  €k>iirt  of  South  Ckrolixuu    April  29, 

1919.) 

1.  LnoTATiON  or  Aotions  ^s»70(2)— Minobi- 

TT  or  GOTENANTS. 

The  minority  of  a  cotenant  will  preyent  the 
numing  of  statute  against  adult  cotehants. 

2.  Deeds  ^=»108  —  Taking  Efisot  — Ezeou- 

TION. 

A  deed  takes  effect  at  its  execution. 
8.  Deeds  ^=»105  ^  Constbuotion  ^  Deed  to 

MOTHBB    AND    HBB     "ChILDBBN"  —  AFTEB- 

BOBN  Gbildbbn. 
In  case  of  deed  to  mother  and  her  children, 
where  th^re  are  children  living  at  date  of  the 
deed,  the  mother  and  children  then  liTing  take, 
and  after-bom  children  are  excluded,  unless 
there  is  something  in  the  deed  to  show  a  con- 
trary intention. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chil- 
dren.] 

4.  Deeds  ^s»98--Gon8tbuction— Intention. 
In  construing  deed,  court  will  ascertain  and 
give  effect  to  the  intention  expressed  without 
regard  to  whether  it  is  in  accordance  with 
court's  ideas  as  to  what  provisions  of  deed 
should  have  been. 

6.  Jin>OMBNT  ^=»570(6^NoNBUiT— Decision 
ON  Mebito. 

In  action  involving  title  to  property,  a  non- 
suit granted  on  ground  that  undisputed  evi- 
dence showed  that  plaintiffs  had  acquired  title 
by  adverse  possession  was  in  effect  a  decision 
of  the  case  on  its  merits. 

6.  Advebse  Pobsession  ^s»50  — Runnino  or 
Statute— Ebboneous  Opinion  on  Matteb 
or  Law. 

Statement  by  mother's  grantee  of  land  con- 
veyed to  mother  and  her  children  to  child  claim- 
ing interest  in  land  upon  mother's  death  that 
she  could  do  nothing  toward  giving  the  child 
her  share  until  the  youngest  of  the  mother's 
cliildren  became  of  age,  referring  to  after-bom 
children  not  entitled  to  interest  therein,  was 
an  erroneous  opinion  on  a  matter  of  law  which 
did  not  affect  the  running  of  the  statute. 

7.  Tenancy  in  Goicicon  €=:>14  —  Possession 
undeb  Deed  fbom  Cotenant. 

Where  mother  having  property  in  common 
with  daughter  executed  deed  purporting  to 
convey  the  entire  fee,  and  grantees  took  pos- 
session of  land,  such  possession  and  that  of 
others  to  whom  grantees  conveyed  property 
amounted  to  an  ouster  of  daughter,  so  that 
possession  for  requisite  period  gave  grantees 
title  by  adverse  possession. 

8.  Advebse  Possession  ^s»115(1)  —  Juet 
Question. 

Ordinarily  the  question  of  adverse  posses- 
sion is  one  of  fact  for  the  jury,  but,  where  the 
evidence  is  undisputed  and  susceptible  of  but 
one  inference,  it  becomes  one  of  law  for  court  { 


Appeal  from  Oommon  Fleas  drcnit  Court 
of  Sumter  Ckyunty;  T.  S.  Seas^  Judge. 

Action  by  Ad^aide  Mcintosh  and  another 
against  Theodosia  R.  Kolb  and  others.  From 
an  order  of  nonsuit,  plaintiflk  appeaL  Af- 
firmed. 

Marion  W.  Seabrook,  of  Sumter,  for  ap- 
pellants. 

L.  D.  Jennings  and  A.  8.  Harby,  both  of 
Sumter,  for  respondents. 

HYDRICE,  J.  Plaintiffs  appeal  from  an 
order  of  nonsuit.  They  sued  in  1916  for 
partition  of  a  tract  of  land,  claiming  six- 
sevenths  thereof.  Defendants  denied  that 
plaintiffs  had  any  interest,  and  pleaded  the 
statute  of  limitations  and  title  in  themselves 
hy  adverse  possession.  The  sole  issue  made 
by  the  pleadings  and  evidence  was  the  Issue 
of  title  in  defendants,  and  that  issue  was 
tried  before  the  court  and  a  Jury. 

From  plaintiffs'  evidence  it  appeared  that 
on  October  26,  1881,  W.  W.  Weeks  and  Har- 
riet E.  Harvin,  for  |100  paid  hy  Mary  A. 
Weeks,  conveyed  the  tract  to  Mary  A.  Weeks 
and  her  children — ^habendum,  '*unto  the  said 
Mary  A.  Weeks,  her  children  and  assigns 
forever."  The  word  **heir8,'*  printed  in  the 
habendum,  was  stricken  out. 

At  date  of  this  deed  Mary  A.  We^s  had 
three  children  living,  one  of  whom  is  the 
plaintiff  Mrs.  Mcintosh.  The  other  two  died 
in  infancy.  After  the  deed  she  had  five  other 
children,  one  of  whom  is  the  plaintiff  Mrs. 
Geddings.  The  other  four  conveyed  all  their 
interest  in  the  land  to  plaintiffs. 

On  February  17, 1892,  Mary  A.  Weeks  con- 
veyed the  entire  estate  in  the  tract  to  Ann  J. 
Ardis  *'her  heirs  and  assigns  forever."  On 
November  19, 1892,  Ann  J.  Ardia  conveyed  it 
to  defendanta  These  deeds  were  all  duly  re- 
corded. Defendants  have  been  in  possessiiHi, 
claiming  adversely,  since  Novembw  19,  1892. 

[1]  The  controlling  question  is  whether  the 
children  bom  to  Mrs.  Weeks  after  the  execu- 
tion of  the  deed  to  her  took  under  it  If  they 
did,  they  became  cotenants  of  Mrs.  Mcintosh, 
and  the  minority  of  some  of  them  prevented 
the  running  of  the  statute  against  her,  under 
the  rule  of  this  state  that  the  minority  of  one 
cotenant  will  prevent  the  running  of  the 
statute  against  the  adults ;  otherwise  the  de- 
fenses were  made  out  by  the  undisputed  evU 
denca 

[2, 3]  A  deed  takes  effect  at  its  execution ; 
hence  the  rule  of  construction  Is  that,  in  case 
of  a  deed  to  a  mother  and  her  children 
(where  there  are  children  living  at  date  of 
the  deed),  the  moth^  and  children  then  liv- 
ing take,  and  after-bom  children  are  exclud- 
ed, unless  there  is  something  in  the  deed  to 
show  a  contrary  intention.  Mellichamp  v. 
Mellichamp,  28  S.  C  125,  6  S.  fil  33,  and 
cases  dted.  See,  also,  Folk  ▼•  Hughoa,  10(» 
S.  G.  220,  84  S.  B.  713. 
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Appellants  earnestly  insist  that  this  case 
ought  to  be  distinguished,  on  the  ground  that 
In  all  cases  in  which  that  rule  was  applied 
the  deeds  construed  were  deeds  of  gift  from 
parents  to  th^r  diildren  and  living  grand- 
children, for  whom  a  grandparent  would 
naturally  have  more  affection  and  inclina- 
tion to  provide  than  for  unborn  grandchil- 
dren ;  while  in  this  case  the  deed  was  made 
at  the  instance  of  the  mother  for  valuable 
consideration  paid  by  her,  and  it  should  be 
presumed  that  a  mother  would  naturally  in- 
tend to  benefit  all  her  <diildren  alike,  those 
to  be  born  as  well  as  those  already  born. 

[4]  Without  conceding  the  truth  of  the 
premise  as  to  any  difference  In  the  natural 
affection  of  grandparents,  so  far  as  it  affects 
their  respective  inclination  to  make  provision 
for  the  benefit  of  the  offspring,  the  ground  of 
distinction  is  unsound.  It  wQUld  lead  us 
away  from  the  Intention  expressed  In  the 
deed  into  the  realm  of  conjecture.  The  rule 
is  rested  upon  the  ground  that  It  gives  ef- 
fect to  the  intention  expressed,  and  that  is 
the  main  purpose  of  construction.  In  con- 
struing the  deed,  we  are  not  to  inquire  what 
provisions,  in  our  opinion,  should  have  been 
Inserted,  nor  are  we  to  be  Influenced  by  our 
own  notions  as  to  what  provisions  would  have 
been  made,  if  the  promptings  of  natural  af- 
fection and  duty  had  been  allowed  free  play. 
That  would  be  making  a  deed  by  construction 
rather  than  interpreting  the  one  which  the 
parties  made.  We  are  to  ascertain  and  give 
effect  to  the  Intention  expressed,  without 
regard  to  whether  that  is  or  Is  not  in  ac- 
cord with  our  own  ideas  as  to  what  it  should 
have  been.  Roundtree  v.  Roandtree,  26  8l 
G.  450,  2  S.  K  474 ;  Rosborough  v.  Hemphill, 
6  Blch.  Eq.  95,  106.  Nor  does  the  fact  that 
full  consideration  was  paid  by  the  mother 
vary  the  construction.  That  fact  would  have 
due  weight  in  an  action  to  reform  a  deed, 
where  by  fraud,  accident,  or  mistake,  an  es- 
tate of  less  value  than  that  paid  for  was  con- 
veyed. 

[ij  In  this  connection  we  may  dispose  of 
the  exception  that  the  court  erred  in  suggest- 
ing that  plaintiffs  might  bring  an  action  for 
reformation  of  the  deed.  Evidently  that 
suggestion  was  not  well  considered ;  for,  as 
plaintiffs  say,  the  reformation  suggested, 
that  the  word  "heirs"  should  have  been  used 
in  place  of  the  word  "children,"  would  put 


the  entire  estate  in  Mrs.  Weeks,  and,  by  her 
deed,  in  defendants.  But  plaintiffs  were  in 
no  wise  prejudiced  by  the  suggestion.  The 
court  Intended  to  benefit  them,  for  other- 
wise a  verdict  would  have  been  directed  for 
defendants.  But,  as  the  nonsuit  was  granted 
on  the  ground  that  the  tmdlsputed  evidence 
showed  that  defendants  had  acquired  title 
by  adverse  possession,  it  was  in  efliect  a  de- 
cision of  the  case  on  the  merits. 

[6,  7]  Mrs.  Mcintosh  is  the  only  child  of 
Mrs.  Weeks  now  living  who  took  under  the 
deed.  The  evidence  shows  that  Mrs.  Ardis 
took  possession  under  the  deed  from  Mrs. 
Weeks  which  purported  to  convey  to  her  the 
entire  estate  in  the  tract  in  fee,  and  that  her 
grantees,  the  defendants,  have  held  adverse 
possession  thereof  against  Mrs.  Mcintosh 
since  1802  for  more  than  20  years  before  the 
action  was  brought,  and  for  about  14  years 
after  Mrs.  Mcintosh  attained  her  majority. 
She  knew  of  her  interest  and  that  it  was 
being  held  adversely  to  her.  She  testified 
that  she  applied  to  Mr&  Ardis  twice  for  her 
part,  and  that  she  refused  to  give  it  to  her, 
and  Mrs.  Ardis  told  her  that  she  could  do 
nothing  until  the  youngest  of  her  mother's 
children  became  of  age.  That  was  merely  an 
erroneous  opinion  upon  a  matter  of  law, 
which  did  not  affect  the  running  of  the  stat- 
ute. Besides,  there  is  nothing  to  show  that 
Mr.  Ardis  had  any  authority  to  speak  for  or 
bind  Mrs.  Ardis,  who,  according  to  Mrs.  Mc- 
intosh's own  testimony,  had  twice  denied  her 
claim  to  any  interest  in  the  land.  Under  the 
authority  of  Sudduth  v.  Sumeral,  61  S.  G. 
276,  80  S.  E.  684,  86  Am.  St  Rep.  888,  it  is 
clear  that  the  deed  from  Mrs.  Weeks  to  Mrs. 
Ardis,  purporting  to  convey  the  entire  estate 
in  fee  and  the  possession  of  the  latter  and 
her  grantees  thereunder,  amounted  to  an 
ouster  of  Mrs.  Mcintosh,  and  that  defend- 
ants have  acquired  title  by  adverse  posses- 
sion. 

[6]  Ordinarily  the  question  of  adverse 
possession  is  one  of  fact  for  the  Jury;  but 
where,  as  In  this  case,  the  evidence  is  imdis- 
puted  and  susceptible  of  but  one  inference, 
it  becomes  one  of  law  for  the  court. 

The  foregoing  conclusions  make  it  unhec- 
essary  to  consider  the  other  questions  argued. 

Judgment  afilrmed. 

GARY,  O.  L.,  and  WATTS,  FRASBR,  and 
GAOB,  JJ.,  concur. 
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BREWER  et  uz.  r.  RING  et  al.     (No.  605.) 

(Supreme  CJoort  of  North  Carolina.    Biay  21, 

1919.) 

1.  Appeal  and  Ebbob  ^=:>1056(1)  ^  Ebbone- 
ous  Exclusion  of  Testimony -*  Pbejudi- 
oiAL  Ebbob. 

In  action  for  malpractice,  where  admission 
in  answer  of  one  defendant  of  negligence  charg- 
ed in  one  section  of  complaint  was  an  inadver- 
tence dne  to  substitution  of  "admitted"  for 
"denied/*  and  he  was  permitted  to  amend,  any 
error  in  excluding  the  original  section  of  an- 
swer containing  the  admission  was  not  preju- 
dicial. 

2.  Appeal  and  Ebbob  $=»1026— Revebsiblb 
Ebbob. 

Courts  do  not  lightly  grant  reversals  or  set 
aside  verdicts  upon  grounds  which  show  the 
alleged  error  to  be  harmless,  or  where  the  ap- 
pellant could  have  sustained  no  injury  from  it. 

3.  Appeal  and  Ebbob  ^=»959(1)  —  Mattebs 
op  Discbetion— Review. 

In  action  for  malpractice  where  admission 
in  answer  of  one  defendant  was  manifestly  an 
inadvertence  due  to  the  substitution  of  "admit- 
ted" for  "denied,"  the  trial  court  in  its  dis- 
cretion could  permit  amendment,  and  the  court 
on  appeal  will  not  review  the  exercise  of  the 
discretion  in  the  absence  of  gross  abuse. 

4.  Appeal  and  Ebbob  ^=»1056(4)— Ebbone- 
ous  Exclusion  of  Evidence  —  Habacless 

EBBOIi. 

In  action  for  malpractice  in  negligently 
diagnosing  plaintiff's  pregnancy  as  a  case  of 
fibroid  tumor,  and  performing  an  operation 
therefor  resulting  in  hernia,  error  in  excluding 
evidence  as  to  the  hernia  was  harmless,  in 
view  of  the  verdict  for  plaintiff. 

5.  Evidence  ^=»508— TEsriiiONT. 

It  is  competent  to  examine  medical  experts 
upon  questions  relating  to  their  particular 
science. 

6.  Evidence  <@=s>508—Ezpebts— Diagnosis. 

In  action  for  malpractice  in  negligently  and 
wrongly  diagnosing  the  plaintiff's  pregnancy  as 
a  case  of  fibroid  tumor,  and  performing  an  op- 
eration therefor  resulting  in  hernia,  it  was 
competent  to  ask  a  medical  expert  whether  in 
his  opinion,  upon  the  facts  stated  in  the  hypo- 
thetical question,  if  found  by,  the  jury  upon 
the  evidence,  the  diagnosis  was  made  according 
to  the  approved  practice  and  principles  of  the 
medical  profession. 

7.  Evidence  ^=s>653(4),  555— Expebt  Testi- 
mony—Basis FOB  Opinion. 

An  expert  must  base  his  opinion  upon  the 
supposition  that  the  jury  will  find  the  facts 
recited  in  the  hypothetical  question,  and  there 
must  be  evidence  of  those  facts. 

8.  Appeal  and  Ebbob  ^=»203(3)— Objections 
in  loweb  coubt  —  competency  of  wit- 
NESS. 

Where  plaintiffs  did  not  object  to  ques- 
tions addressed  to  medical  experts  on  the 
ground  that  it  had  not  been  shown  that  they 


were  experts,  plaintiffs  cannot  complain  on  ap- 
peal 

9.  Tbial  ^=»351(5)  ^  Submission  or  Issux&— 
Sufficiency. 

Where,  in  action  for  malpractice,  the  issues 
submitted  were  sufficient  to  develop  the  entire 
case  equally  for  both  parties,  the  rejection  of 
other  issues  tendered  was  not  error. 

10.  Physicians  and   Suboeons   #=:»18(8)  ^ 
Malpbactics— Evidence. 

In  action  for  malpractice  in  negligently  di- 
agnosing the  plaintiff's  pregnancy  as  a  case  of 
fibroid  tumor,  and  performing  an  operation 
therefor  resulting  in  hernia,  evidence  held  not 
to  support  theory  of  plaintiffs  that  they  were 
fraudulently  misled  by  defendants  and  consent- 
ed only  to  the  operation  for  the  tumor. 

11.  Tbial  ^=»248  —  Ebboneous  Requests  — 
Refusal. 

An  instruction  confusing  and  somewhat 
contradictory  should  not  be  submitted  as  re- 
quested. 

12.  Physicians  and  Suboeons  #=:»15  — De- 
obee  of  Caiie  and  Skill. 

A  physician  is  not  ordinarily  liable  for  dam- 
ages consequent  upon  an  honest  mistake  or  an 
.error  of  judgment  in  making  a  diagnosis  in 
prescribing  treatment,  or  in  determining  upon 
an  operation,  where  there  is  reasonable  doubt 
as  to  the  nature  of  the  physical  conditions  in- 
volved, or  as  to  what  should  be  done  in  accord- 
ance with  recognized  authority  and  good  cur- 
rent practice. 

18.  Physicians   and    Suboeons   #=:»14(1)  — 
Reasonable  Skill  and  Diligence. 

Whether  errors  of  judgment  will  or  will  not 
make  a  physician  liable  in  a  given  case  depends 
not  merely  upon  the  fact  that  he  may  be  ordi- 
narily skillful,  but  whether  he  has  treated  the 
case  carefully,  and  has  employed  such  reason- 
able skill  and  diligence  as  is  ordinarily  exer- 
cised in  his  profession. 

14.  Physicians  and  Suboeons  ^=s>15— Fail- 

UBB  TO  SECUBE  INFOBMATION  OF  FACTS  AND 
CtBCUMSTANCES. 

If  a  physician  negligently  omits  to  inform 
himself  as  to  the  facts  and  circumstances,  and 
injury  results  therefrom,  he  is  liable. 

15.  Physicians  and  Suboeons  ^=»18(9)— In- 
sufficient Diagnosis— Question  fos  Juby. 

In  action  for  malpractice  in  negligently 
diagnosing  plaintiff's  pregnancy  as  a  case  of 
fibroid  tumor,  and  performing  an  operation 
tllerefor  resulting  in  hernia,  whether  the  f<Btus 
was  quick  with  life,  so  that  the  beating  of  the 
heart  could  be  detected  by  an  examination,  held 
a  jury  question. 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty; Cline,  Judge. 

Action  by  F.  G.  Brewer  and  wife  against 
J.  W.  Ring  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.     No  error. 

Plaintiffs  sought  to  recover  damages  for 
malpractice  of  defendants,  physidans  and 
surgeons,  in  wrongly  and  neglig^tiy  diag- 
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nosing  tlie  feme  plaintUTs  pregnancy  as  a 
case  of  fibroid  tamor  of  the  uterus,  or  an 
ovarian  tumor.  There  was  much  evidence 
taken  at  the  trial  upon  the  questions  of  neg- 
ligence and  damages  as  to  each  of  the  two 
defendants,  and  the  Jury  returned  the  fol- 
lowing verdict: 

"Were  the  plaintiffs  injured  by  the  negligence, 
or  want  of  skill,  of  the  defendants,  or  either  oi 
them?    Answer:  Ko." 

There  were  two  other  issues  as  to  the  dam- 
ages each  of  the  plaintiffs  was  entitled  to 
recover,  but,  as  the  verdict  upon  the  first 
issue  was  adverse  to  them,  they  were,  of 
course,  not  answered,  as  it  was  not  necessary 
that  they  should  be.  It  is  alleged  in  the  com- 
plaint that  the  doctors,  after  their  examina- 
tion had  been  made  each  acting  separately  in 
making  it,  and  consulting  thereafter  together 
in  regard  to  it,  reported  that  the  feme  plain- 
tiff was  suffering  from  an  ovarian  tumor  of 
rapid  an<}  malignant  growth,  and  that  an 
Immediate  operation  was  necessary,  and  that 
when  the  incision  in  the  abdomen  was  made, 
so  that  the  ocular  proof  of  her  condition  was 
afforded,  and  her  real  trouble  was  disclosed, 
it  was  found  that  there  was  no  tumor,  but 
that  Instead  she  was  between  four  and  five 
months  advanced  in  pregnancy;  that  for  the 
purpose  of  the  operation  she  was  taken,  un- 
der the  advice  of  Dr.  Ring,  to  the  Twin  City 
Hospital  at  Winston- Salem,  where  Dr.  A.  de 
T.  Valk  resided,  and  where,  in  the  hospital, 
he  first  made  his  examination  of  her,  and 
pronounced  her  ailment  that  of  an  ovarian 
tumor  of  rapid  growth,  calling  for  an  Im- 
mediate operation. 

It  is  further  alleged  that  when  they  were 
informed  by  the  physicians  and  surgeons  as 
to  the  cause  of  the  feme  plaintiff's  then  phys- 
ical condition  both  plaintiffs  urged  that  she 
go  to  the  hospital  at  Baltimore  for  further 
diagnosis  and  treatment,  when  Dr.  Ring  pro- 
tested against  such  a  course,  and  insisted 
that,  in  view  of  the  seriousness  of  her  trou- 
ble, she  be  carried  at  once  to  Winston- 
Salem,  as  delay  would  be  dangerous,  if  not 
fatal;  he  further  asserting  that  Dr.  Valk  was 
the  most  skillful  surgeon  in  the  state,  and 
all  would  be  well ;  that  after  both  examina- 
tions had  been  completed  the  defendants  de- 
clared that  their  knowledge  of  her  case  was 
sufficient,  their  diagnosis  was  positively  cor- 
rect, that  they  knew  what  they  were  doing, 
that  no  further  diagnosis  was  necessary  or 
required,  that  they  knew  for  a  certainty  that 
an  ovarian  tumor  existed,  and  that  it  requir- 
ed an  immediate  operation  to  prevent  death; 
that  upon  this  representation,  and  trusting 
to  the  skill  and  ability  of  her  physicians  and 
surgeons,  the  plaintiffs  yielded  to  their  ad- 
vice, the  feme  plaintiff  submitting  to  the 
operation  with  her  husband's  consent,  and 
the  same  was  performed,  with  the  result 
above  stated;  that  morphine  was  injected  in- 
to her  arm,  and  anesthetics  administered, 
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imtil  she  was  sufficiently  under  their  influ- 
ence, when  the  incision,  eight  or  ten  inches  in 
length,  was  made  in  the  abdomen,  which  ex- 
posed the  internal  organs,  and  showed  the 
diagnosis  to  be  false,  as  the  feme  plaintiff 
was  only  normally  pregnant,  and  there  was 
no  indication  of  tumor.  The  surgeon's 
wound  was  closed,  the  patient  recovered  of  it, 
and  in  due  course  was  delivered  of  her  child 
without  any  untoward  incident  in  the  ac- 
couchement She  afterwards,  within  the  us- 
ual period,  was  restored  to  her  normal 
health. 
It  is  further  alleged: 

''That  the  defendants  negligently  performed 
the  operation  without  possessing  or  exercising 
the  knowledge  and  skill  possessed  by  the  ordi- 
nai'y  physician  in  surgery,  and,  without  possess- 
ing and  exercising  this  knowledge,  did  negligent- 
ly and  carelessly  undertake  to  diagnose  and 
determine  the  condition  of  the  feme  plaintiff; 
and  did,  without  possessing  and  exercising  the 
skill  and  knowledge  possessed  and  exercised  by 
the  ordinary  physician  and  surgeon,  carelessly, 
negligently,  and  erroneously  diagnose  and  de- 
termine that  the  said  feme  plaintiff  was  suffer- 
ing from  an  ovarian  tumor  of  rapid  growth, 
when  in  fact  she  was  not  so  suffering,  and  that 
the  defendants  knew,  or  should  have  known, 
it  by  the  exercise  of  the  ordinary  knowledge 
and  skill  possessed  by  the  average  physician  and 
surgeon ;" 

— thereby  requiring  long  confinement  of  feme 
plaintiff  to  her  bed,  and  causing  her  great 
bodily  pain,  and  also  mental  anguish  in 
many  ways,  which  are  particularly  set  forth, 
and  the  loss  of  services  and  other  benefits,  to 
her  damage  $10,000. 

The  defendants  distinctly  and  circumstan- 
tially denied,  except  In  one  respect,  each 
and  every  allegation  of  negligence  or  mal- 
practice, and  the  existence  of  any  fact  tend- 
ing to  show  it,  or  to  prove  that  they  acted 
otherwise  than  the  most  careful  and  skillful 
physician  or  surgeon  would  have  done  under 
like  circumstances,  and  also  denied  all  right 
to  damages,  and  this  denial  made  up  the  is- 
sues submitted  to  the  Jury. 

The  complaint  was  amended  so  as  to  al- 
lege that  the  incision  was  too  long,  and  that 
this  error  in  operation  caused  hernia,  which, 
it  appears,  developed  some  time  after  child- 
birth.   This  also  was  denied. 

We  will  now  state,  in  substance,  the  con- 
tentions of  the  parties,  with  such  allusions 
to  the  testimony  as  may  be  thought  proper 
to  give  a  clear  appi;^hension  of  the  case  from 
the  two  different  standpoints: 

The  plaintiffs  contended  that,  upon  the  evi- 
dence, it  appeared  that  the  feme  plaintiff 
was  not  suffering  from  tumor  of  any  kind, 
but  was  in  a  normal  condition,  with  the  ex- 
ception of  unusual  menstrual  flow  during  her 
state  of  pregnancy,  and  the  fact  that  she  ex^ 
perienced  no  symptoms,  such  as  nausea,  and 
so  forth,  indicating  that  she  was  pregnant; 
that  the  surgeons  had  made  an  exceedingly 
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smperfldal  diagnosis,  and  one  not  calculated 
to  disclose,  with  any  reliable  degree  of  cer- 
tainty, her  real  condition,  and  that  in  not 
making  a  closer  and  more  minute  examina- 
tion of  her  body,  as  a  careful  physidau  of  or- 
dinary knowledge  and  capacity  would  and 
should  have  done,  they  were  misled  by  their 
own  fault  in  this  respect,  and  thereby  caus- 
ed the  feme  plaintiff  great  and  unnecessary 
suffering  of  mind  and  body,  and  her  husband 
great  mental  anguish  and  the  loss  of  her 
society  and  services,  and  subjected  him  to 
great  expense  laid  out  in  her  cure  and  res- 
toration to  health.  They  assert  that  defend- 
ants should  have  been  more  skillful  and 
careful  in  their  diagnosis  and  treatment  of 
their  patient,  especially  ill  view  of  the  ur- 
gent appeal  made  to  them  by  plaintiffs  that 
she  be  taken  to  Baltimore  for  further  obser- 
vations and  study  of  her  case,  which  they 
predict  would  have  resulted  in  a  different 
diagnosis  and  the  ascertainment  of  her  real 
condition,  and  would  have  saved  her  from 
the  serious  operation  she  underwent,  and  its 
attendant  suffering  and  anxiety,  and  left  her 
in  a  normal  state  of  health  and  strength  to 
withstand  and  overcome  the  perils  of  preg- 
nancy and  childbirth.  They  also  complain 
of  the  hernia  which  followed  the  useless  op- 
eration to  which  she  was  subjected.  They 
allege,  with  testimony  to  support  them  in 
their  contention,  that  there  were  other  well- 
known  tests  for  determining  a  case  of  preg- 
nancy, which  were  not  resorted  to  by  the  de- 
fendants, and  that  in  all  they  did  there  was 
a  total  lack  of  proper  care,  caution,  knowl- 
edge, and  skill,  whidi  resulted  in  her  injury; 
and,  further  and  lastly,  that  they  did  not 
give  their  consent  to  an  exploratory  opera- 
tion, but,  having  been  assured  of  the  pres- 
ence of  a  malignant  tumor  requiring  imme- 
diate surgical  interference  to  save  life,  they 
consented,  and  she  submitted,  only  to  that 
kind  of  operation,  relying  upon  the  superior 
knowledge  and  skill  of  the  defendants  to  ac- 
quaint them  with  the  facts  and  to  advise  as 
to  the  proper  course  to  be  taken. 

The  defendants,  on  the  contrary,  contend, 
and  refer  to  evidence  to  sustain  them,  that 
the  sole  theory  of  the  complaint  was  a  neg- 
ligent mistake  in  diagnosis,  in  thdt  the  de- 
fendants, thinking  the  feme  plaintiff  had 
an  ovarian  cyst  or  tumor,  operated  on  her 
for  that  condition,  when  in  fact  she  was 
pregnant,  which  was  disclosed  at  the  time 
of  the  operation.  The  contention  of  the  de- 
fendants was  that  it  was  rery  difficult  to  de- 
termine the  true  condition  of  the  feme  plain- 
tiff, and  that,  in  their  opinion,  the  indica- 
tions were  that  it  was  an  ovarian  tumor  or 
cyst,  but  that  the  true  condition  could  not 
be  determined  other  than  by  an  exploratory 
operation,  and  that  this  was  the  nature  and 
character  of  the  operation.  The  feme  plain- 
tiff is  a  married  woman  47  years  old,  and 
prior  to  the  date  of  her  visit  to  Dr.  Ring  at 
Elkln  on  January  8,  1917,  had  given  birth  to 


three  children,  at  intervals  of  three  and  two 
years,  and  that  at  these  births  conditions 
were  normal,  the  last  of  the  childroi  having 
been  born  twelve  years  prior  to  lier  visit  to 
Dr.  Ring;  that  from  the  date  of  the  birth  of 
the  last  child  until  the  latter  part  of  August, 
1916,  the  feme  plaintiff  was  regular  in  her 
periods,  and  that  on  or  about  September  21, 
1916,  was  noticed  the  first  irregularity,  the 
period  at  that  time  being  partially  suppress- 
ed, continuing  with  slight  but  constant  flow, 
broken  by  periods  of  one  or  two  days  with  an 
absence  of  flow,  and  with  the  etcepUon  of 
one  week,  these  conditions  continued  until 
January  8,  1917;  that  at  the  time  of  her 
visit  to  Dr.  Ring  the  feme  plaintiff  herself 
had  not  observed  any  signs  of  pregnancy, 
but  thought  she  had  a  tumor,  and  so  stated 
to  Dr.  Ring,  at  the  same  time  also  stating 
to  him  the  history  of  her  case  as  Just  detail- 
ed. There  was  an  apparent  enlargement  of 
the  abdomen.  Without  coming  to  a  definite 
conclusion  as  to  the  true  condition,  but 
strongly  suspecting  a  tumor.  Dr.  Ring  advis- 
ed that  she  go  to  Winston-Salem  for  consul- 
tation with  Dr.  Valk,  looking  to  an  opera- 
tion. On  the  12th  of  January,  1917,  Mr. 
and  Mirs.  Brewer,  accompanied  by  Dr.  Ring, 
came  to  Winston-Salem,  and  went  to  the 
Twin  City  Hospital,  arriving  late  In  the  aft- 
ernoon. After  supper  Dr.  Valk  made  an  ex- 
amination of  Mrs.  Brewer,  she  at  the  time 
being  undressed  and  in  bed.  (Dr.  Ring  had 
made  his  abdominal  and  vaginal  examina- 
tion of  the  patient  while  she  was  standing 
in  an  erect  position.)  Dr.  Ring  then  gave 
Dr.  Valk  the  history  of  the  case  that  he  had 
received.  In  addition  to  the  information  re- 
c^ved  from  Dr.  Ring,  Dr.  Valk  was  told  by 
Mrs.  Brewer  that  she  had  not  had  any  pain 
or  nausea,  and  that  there  had  been  no  cancer 
or  tuberculosis  in  the  family.  Mrs.  Brewer 
at  the  time  gave  to  Dr.  Valk  practically  the 
same  history,  only  in  greater  detail,  that  she 
had  given  to  Dr.  Ring,  Mrs.  Brewer  stating 
to  Dr.  Valk  her  belief  that  she  had  a  tumor. 
Dr.  Valk  made  a  vaginal  examination  with 
the  patient  in  bed,  and  also  made  an  external 
examination,  the  vaginal  examination  beln^ 
made  with  the  right  hand  on  the  abdomen 
and  the  two  fingers  of  the  left  hand  in  the 
vagina,  which  disclosed  a  rather  indefinite 
mass  in  the  lower  part  of  the  abdomen,  the 
mass  being  smooth,  inclining  to  be  a  little 
harder  on  the  right  side  than  on  the  left 
This  mass  was  attached  to  the  neck  of  the 
womb,  or  cervix,  which  was  exceedingly  hard, 
and  at  that  time  the  patient  was  bleeding. 
As  a  result  of  this  examination.  Dr.  Valk 
diagnosed  it  as  a  submucous  fibroid  tumor, 
or  possibly  a  cyst.  There  were  two  examina- 
tions made  by  Dr.  Valk,  one  after  supper  of 
the  day  of  the  arrival,  the  next  one  the  sec- 
ond or  third  day  afterward.  Dr.  Valk  re- 
ported to  Mr.  Brewer  his  diagnosis,  qualify- 
ing it  by  the  statement  that  he  was  not  sure 
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of  the  condition,  and  suggesting  an  explora- 
tory incision,  meaning  by  that  an  incision 
for  opening  the  abdomen  with  a  view  to  as- 
certaining the  true  condition.    The  real  point 
at  issue  in  this  case  was  the  allegation  of 
wrongful  or  mistaken  diagnosis.    Upon  this 
point  all  of  the  physicians  agreed  that  there 
were  conditions  under,  which  the  diagnosis 
and  conclusion  as  to  the  choice  between  preg- 
nancy and  tumor  Is  attended  with  extreme 
difficulty,  and  that  all  physicians  make  mis- 
takes in  that  respect    Six  physicians,  other 
than  the  defendants,  testifying  for  the  de- 
fendants, and  one  physician  testifying  for 
the  plaintiff,  stated  that,  under  the  circum- 
stances of  this  case,  it  was  extremely  diffi- 
cult to  know  the  true  condition,  and  all  of 
defendants'  experts  agreed  that,  under  the 
circumstances,  an  exploratory  operation  was 
not  only  the  wisest  course  to  pursue,  but  was 
necessary,  and  in  entire  accord  with  good 
practice..    Two  physicians  testified  for  the 
plaintiff,  Dr&  Duncan  and  Choate.    The  lat- 
ter was  not  asked  for  his  opinion  or  views 
upon  the  question  of  diagnosis,  his  testimo- 
ny dealing  entirely  with  hernia.    Dr.  Dun- 
can was  asked  by  the  plaintiff  a  hypothetical 
question  to  ascertain  his  opinion  as  to  wheth- 
er the  defendant  Ring  was  guilty  of  negli- 
gence, and  his  answer  was :    '*0n  account  of 
the  abnormal  conditions,  I  am  of  the  opin- 
ion that  he  did  use  ordinary  skill."     The 
abnormal  condition  to  which  the  doctor  re- 
ferred was  the  continuous  flow.    Among  the 
physicians  testifying  for  the  defendants  were 
Dr.   H.   F.   Long,  of  Statesville;  Dr.  J.  M. 
Reece,  of  Blkin;  Dr.  F.  H.  Gilreath,  of  Wllkes- 
boro;    Dr.  A.   J.  Williams,   of  Greensboro; 
and  Drs.  W.  L.  Grimes  and  W.  M.  Johnson, 
of  Winston-Salem.    Drs.  Long,  Grimes,  and 
Williams   are   specialists   In   surgery.    Drs. 
Reece,   Gilreath,   and   Johnson   are   general 
practitioners.    Dr.  Ring  made  the  somewhat 
remarkable  statement  that  he  had  delivered 
about  3,000  women,  and  that  only  one  was 
over  the  age  of  47  years.    Dr.  J.  M.  Reece 
stated  that  he  had  delivered  approximately 
2,500,  and,  with  the  exception  of  Mrs.  Brew- 
er, he  had  delivered  only  one  other  over  47 
years  of  age.    There  was  no  dispute  among 
the  physicians  but  what  ventral  hernias  ap- 
pear in  a  woman  who  had  not  had  an  ab- 
dominal  incision.     It  was  likewise  agreed 
that.  If  the  hernia  in  this  case  was  In  any 
way  attributable  to  the  incision,  it  would  in 
aU  probability  have  appeared  at  or  shortly 
after  the  birth  of  the  child,  the  fact  being 
that  In  this  case  Mrs.  Brewer  did  not  ob- 
serve any  signs  of  the  hernia  for  several 
months  after  the  birth  of  the  child.     Mrs. 
Brewer  was  attended  by  Dr.  J.  U,  Reece. 
The  birth  of  the  child  was  entirely  normal  in 
every  respect.    Upon  the  question  of  the  pro- 
priety of  the  exploratory  operation,  we  quote 
from  the  testimony  of  Dr.  H.  F.  Long: 

"When    a    physician    cannot    aaoertain    and 
make  out  the  condition  of  the  patient  by  a 
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diagnosis  to  his  entire  satisfaction  according  to 
the  ordinary  gentle  methods,  such  as  palpation 
externally,  and  a  very  slight  vaginal  examina- 
tion, and,  above  everything,  a  very  careful  his- 
tory of  the  ease  by  the  patient's  own  statement, 
and  if  after  recording  the  history,  and  making 
the  ordinary  abdominal  examination  with  the 
finger,  called  the  digital  examination,  he  is  then 
in  doubt,  he  is  warranted  in  making  an  explora- 
tory incision.  Contrasting  the  dangers  of  let- 
ting the  condition  alone,  whatever  it  may  be, 
when  there  is  a  suggestion  of  pregnancy  and 
tumor,  and  when  there  is  bleeding,  I  should 
say  the  question  should  be  settled,  liecause  the 
bleeding  may  mean  death  on  short  notice." 

Dr.  Long,  together  with  other  physicians, 
expressed  the  opinion  that  the  <^;)eration  did 
not  cause  the  hernia. 

This  recital  presents  fairly* the  material 
questions  in  the  case,  according  to  the  ver- 
sions of  the  respective  parties,  as  stated  in 
their  briefs.  There  was  a  judgment  upon 
the  verdict,  and  the  plaintiffs  appealed. 

Chas.  G.  Gilreath,  of  Wllkesboro,  for  ap- 
pellants. 

F.  B.  Hendren,  of  WJIkesfioro,  and  J.  F. 
Hendren,  of  Elkin,  for  appellee  Ring. 

Hayes  &  Jones,  for  North  Wllkesboro,  and 
Manly,  Hendren  &  Womble,  of  Winston-Sa- 
lem, for  appellee  Valk. 

WALKER,  J.  (after  stating  the  fticts  as 
above).  [1]  We  have  stated  that  the  de- 
fendants denied  categorically  all  allegations 
of  negligence  or  want  of  skill  except  in  one  in- 
stance. The  seventh  section  of  the  complaint 
(diarged  negligence  and  a  lack  of  proper  or 
ordinary  skill  as  against  Dr.  J.  W.  Ring, 
and  in  his  answer  to  that  paragraph  he  ad- 
mitted the  charge.  Defendant  asked  that  he 
be  allowed  to  amend  and  substitute  a  denial, 
as  the  admission  was  manifestly  an  inadver- 
tence. The  request  was  allowed,  and  the 
pleading  accordingly  amended.  Plaintiff  aft- 
erwards offered  the  originals  of  the  section 
and  the  answer  thereto  in  evidence.  On  ob- 
jection of  the  defendant,  they  were  excluded. 
This  may  have  been  error,  although  the  ad- 
mission, when  considered  with  the  other 
parts  of  the  pleading  and  the  drcumstancea 
under  which  the  admission  was  made,  was 
the  very  slightest  proof,  if  proof  at  all,  of  the 
fact  of  negligence.  We  will  assume  it  was 
error  to  exclude  this  evidence,  and,  when  we 
do  so,  we  find  no  substantial,  or  prejudicial, 
effect  in  the  ruling.  If  we  read  the  entire 
pleading,  It  is  as  plain  as  it  could  possibly  be 
that  the  word  "admitted"  was  substituted 
for  "denied"  by  the  clear  inadvertence  or 
misprision  of  the  derk,  stenographer,  or 
typewriter  who  copied  the  pleading,  or  by 
the  pleader  himself,  If  in  his  own  handwrit- 
ing. The  context  shows,  without  the  shadow 
of  a  doubt,  what  was  meant  The  charge  of 
negligence  was  made  more  than  once,  and 
each  time,  accept  the  one  in  question,  It  was 
emphatically  denied.    The  judge  may  have 
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erred,  and  perhaps  it  would  have  been  better 
to  have  admitted  tbe  papers,  in  accordance 
with  our  settled  rule,  but  the  ruling  was 
such  a  slight,  infinitesimal,  and  attenuated 
departure  from  the  correct  line  of  decision  as 
fixed  by  us  In  such  cases  that  we  count  it 
as  having  no  appreciable  weight  in  contribut- 
ing to  the  general  result.  No  one  could  well 
read  the  answer  of  Dr.  Ring  without  clearly 
understanding  that  both  defendants,  who 
acted  in  co-operation,  intended  to  make 
sweeping  denial  of  each  and  every  allegation 
of  negligence,  or  a  want  of  knowledge  and 
skill,  and  such  a  denial  constituted  the  warp 
and  woof  of  their  pleading. 

[2]  Courts  do  not  lightly  grant  reversals, 
or  set  aside  verdicts,  upon  grounds  which 
show  the  alleged  error  to  be  harmless,  or 
where  the  appellant  could  have  sustained  no 
injury  from  it  There  should  be  at  least 
something  like  a  practical  treatment  of  the 
motion  to  reverse,  and  it  should  not  be  grant- 
ed except  to  subserve  the  real  ends  of  sub- 
stantial justice.  HUliard  on  New  Trials  (2d 
Ed.)  §§  1  to  7.*  The  motion  should  be  merito- 
rious, and  not  based  upon  merely  trivial  er- 
rors, committed,  manifestly,  without  preju- 
dice. Reasons  for  attaching  great  importance 
to  small  and  Innocuous  deviations  from  cor- 
rect principles  have  long  ceased  to  have  that 
effect*  and  have  become  obsolete.  The  law 
will  not  now  do  a  vain  and  useless  thing. 
State  V.  Smith,  164  N.  C.  476,  79  S.  E.  979; 
Schas  V.  Asso.  Society,  170  N.  C.  420,  424,  87 
S.  B.  222,  Ann.  Oas.  1918A,  679.  It  is  said  in 
8  Graham  and  Waterman  on  New  Trials, 
1235: 

'*The  foundation  of  the  application  for  a  new 
trial  is  the  allegation  of  injustice,  and  tbe  mo- 
tion is  for  relief.  Unless,  therefore,  some  wrong 
has  been  suffered,  there  is  nothing  to  be  relieved 
against  The  injury  must  be  positive  and 
tangible,  not  theoretical  merely.  For  instance, 
the  simple  fact  of  defeat  is,  in  one  sense,  injuri- 
ous, for  it  wounds  the  feelings.  But  this  alone  is 
one  sufficient  ground  for  a  new  trial.  It  does 
not  necessarily  involve  loss  of  any  kind,  and 
without  loss,  or  the  probability  of  loss,  there 
can  be  no  new  trial.  The  complaining  party 
asks  for  redress,  for  the  restoration  of  rights 
which  have  first  been  infringed  and  then  taken 
away.  There  must  be,  then,  a  probability  of  re- 
pairing the  injury,  otherwise  the  interference 
of  the  court  would  be  bat  nugatory.  There 
mast  be  a  reasonable  prospect  of  placing  tbe 
party  who  asks  for  a  new  trial  in  a  better  posi- 
tion than  the  one  which  he  occupies  by  the  ver- 
dict If  he  obtains  a  new  trial,  he  must  incur 
additional  expense,  and,  if  there  is  no  corre- 
sponding benefit,  he  is  still  the  sufferer.  Be- 
sides, courts  are  instituted  to  enforce  right  and 
restrain  and  punish  wrong.  Their  time  is  too 
valuable  for  them  to  interpose  their  remedial 
power  idly  and  to  no  purpose.  They  will  only 
interfere,  therefore,  where  there  is  a  prospect  of 
ultimate  benefit."  Hulse  v.  Brantley,  110  N. 
C.  134,  14  S.  E.  610;  Alexander  v.  N.  O. 
Trust  Co.,  155  N.  C.  124,  71  S.  E.  69.  36  L. 
R.  A«  (N.  S.)  896;    McKeel  v.  Holloman,  163 


N.  G.  132,  79  S.  B.  445.  See,  also,  Grice  v. 
Ricks,  14  N.  C.  62;  Gray  v.  R.  R.  Co.,  167 
N.  C.  433,  83  S.  B.  849. 

Tried  by  this  rule,  so  well  stated  by  that 
standard  authority,  the  objection  cannot  be 
sustained. 

[3]  The  Judge  had  the  discretion  to  permit 
the  amendment,  and  we  do  not  review  the 
exercise  of  the  same.  In  the  absence  of  gross 
abuse,  which  certainly  does  not  appear  here. 
Peirs  Revisal,  vol.  1,  §§  505,  507,  and  notes  of 
cases.  The  Code  policy  as  to  amendments  is 
a  liberal  one,  and  the  discretionary  power 
of  the  court  is  given  to  secure  and  promote 
a  trial  upon  the  merits  and  to  prevent  a  fail- 
ure of  justice.  Blalock  v.  Clark,  133  N.  C. 
309,  45  S.  E.  642;  Reynolds  v.  R.  R.  Co.,  136 
N.  C.  345,  48  S.  E.  765.  See  Pell's  Revisal, 
vol.  1,  p.  237,  (  507,  for  other  cases. 

This  disposes  of  assignments  of  error  A 
and  B. 

[4]  We  are  unable  to  discover  how  the  evi- 
dence as  to  the  hernia  worked  any  harm  to 
the  appellants,  as  it  related  solely  to  the 
issues  as  to  damages,  and  they  lost  their  case 
on  the  first  issue.  If  there  is  no  cause  of 
actioh,  there  are  no  damages.  The  ruling,  if 
erroneous,  was,  for  the  reason  just  stated, 
without  any  prejudice.  Butts  v.  Screws,  95 
N.  C.  215;  State  v.  Smith,  supra;  Collins  v. 
CbUins,'l25  N.  a  98,  34  S.  B.  195;  May  v. 
Gentry,  20  N.  C.  249;  Gray  v.  R.  R.  Co., 
supra.  If  erroneous,  it  was  rendered  harm- 
less by  the  verdict.  Graves  v.  Trueblood,  96 
N.  C.  495,  1  S.  B.  918 ;  Yickers  v.  Leigh,  104 
N.  C  248i^  10  S.  E.  308;  Perry  v.  Insurance 
C6.,  137  N.  a  402, 49  S.  B.  889. 

[6]  It  was  competent  to  examine  the  medi- 
cal experts  upon  questions  relating  to  their 
particular  science.  We  could  obtain  reliable 
information  upon  sdentlflc  subjects  in  no 
other  way,  and  the  jury  would  be  left  to 
guess  or  grope  in  the  dark,  instead  of  having 
trustworthy  knowledge  as  to  these  special 
matters  of  inquiry,  if  their  opinions  were  not 
admitted  for  the  purpose  of  enlightening  the 
Jury  upon  such  questions  as  are  peculiarly 
within  their  knowledge,  which  they  have  ac- 
quired by  actual  study,  experience,  and  prac- 
tice. Lawson  on  Expert  and  Opinion  Evi- 
dence (2d  E^)  p.  123 ;  State  v.  Slagle,  83  N. 
C.  630 ;  State  v.  Sheets,  89  N.  C.  543 ;  State 
V.  Bowman,  78  N.  C.  509;  State  v.  Secrest, 
80  N.  O.  450;  State  v.  Cole,  94  N.  C.  958; 
State  V.  Wilcox,  132  N.  C.  1134,  44  S.  B.  625. 

[6]  It  was  therefore  competent  to  ask  the 
witness  whether,  in  his  opinion,  u];x>n  the 
facts  stated  in  the  hypothetical  questions,  if 
found  by  the  jury  upon  the  evidence,  the 
diagnosis  was  made  according  to  the  approved 
practice  and  principles  of  the  medical  pro- 
fession. Rogers  on  Expert  Testimony  (2d 
Ed.)  (  64;  Twombly  v.  Leach,  11  Gush. 
(Mass.)  405;  Wright  v.  Hardy,  22  Wis.  348; 
Hoener  v.  Koch,  84  111.  408;  Mertz  v.  Det- 
weiler,  8  Watts  &  S.  (Pa.)  376;    Heath  v. 
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GUsan,  8  Or.  67;  Roberts  ▼.  Johnson,  58  N. 
Y.  613,  615;  Mayo  v.  Wright,  63  Mich.  32. 
29  K  W.  832;  State  y.  Bowman,  supra; 
Sawyer  v.  Berthold,  116  Minn.  .441,  134  N.  W. 
120;  Sly  v.  Powell,  87  Kan.  142,  123  Pac. 
881;  Taylor  v.  Kldd,  72  Wash.  18,  129  Pac. 
406.  It  has  been  held  competent  to  ask 
whether  an  antopsy  had  been  properly  made 
(State  V.  Moxley,  102  Mo.  386,  14  S.  W.  969, 
16  S.  W.  5S6);  whether  It  was  necessary  to 
remove  one  eye  to  save  the  sight  of  the  other, 
which  was  endangered  by  sympathetic  in- 
flammation (Reed  v.  City  of  Madison,  85  Wis. 
667,  56  N.  W.  182) ;  whether  a  limb  of  the 
patient  was  or  not  In  as  good  condition 
as  the  average  of  those  treated  by  skillful 
physicians  or  surgeons  In  like  cases  (Olm- 
stead  V.  (Jere,  100  Pa.  127) ;  and  there  are, 
In  the  books,  other  apt  Illustrations,  which 
are  almost  without  number. 

Expert  testimony  as  to  malpractice  cases 
are  well  considered  and  discussed  in  Rogers 
on  Expert  Testimony  (2d  Ed.)  at  page  148, 
f  64.  It  Is  not  the  province  of  an  expert  to 
draw  Inferences  of  fact  from  the  evidence, 
but  simply  to  declare  his  opinion  upon  a 
known  admitted  or  hypothetical  state  of 
facts.  T7nlted  States  v.  McGlue,  1  Ourt.  1, 
Fed.  Gas.  No.  15679 ;  Heald  v.  Thing,  45  Me. 
392;  1  Greenleaf  on  Evidence,  (  440;  1 
Wharton  on  Bv.  452;  Wharton's  O.  Law,  J 
60  f . ;  State  v.  Wilcox,  supra ;  Summerlln  v. 
Railroad  Co.,  133  N.  G.  664,  46  S.  E.  898; 
State  V.  Bowman,  supra. 

[7]  The  rule  is  that  the  expert  must  base 
his  opinion  upon  the  supposition  that  the  jury 
will  find  the  facts  recited  in  the  hypothetical 
question,  and  there  must  be  evidence  of  those 
facts.  Rogers  on  Expert  Testimony,  (  27; 
State  V.  Bowman,  supra;  State  v.  Cole,  su- 
pra; State  V.  Wilcox,  supra;  Woodbury  ▼• 
Obear,  7  Gray  (Mass.)  467 ;  CJom.  v.  Rogers,  7 
Mete.  (Mass.)  600,  41  Am.  Dec.  468;  Sum- 
merlin  V.  R.  R.  CJo.,  supra. 

[t]  If  the  plaintiffs  objected  to  the  ques- 
tions addressed  to  the  doctors,  because  it  had 
not  been  shown  that  they  were  experts,  they 
should  have  made  It  known,  as  they  cannot 
be  silent  when  they  should  have  spoken,  and 
after  verdict  advance  the  objection  on  this 
ground  for  the  first  time.  Summerlln  v.  Rail- 
road Ck>.,  supra.  If  they  had  Intended  to 
rely  on  any  such  ground,  and  had  stated 
such  an  Intention  to  the  judge,  he  would  have 
heard  the  preliminary  proof,  found  the  facts 
and  decided  upon  their  competency  as  ex- 
perts. Summerlln  Case,  supra.  But  the 
physicians  were  all  experts,  as  the  evidence 
overwhelmingly  shows.  The  court  expressly 
found  that  Dr.  Duncan  was  an  expert,  and 
it  was  to  the  questions  propounded  to  him  as 
such  that  the  objection  just  considered  was 
directed.  The  answers  given  by  the  experts 
were  all  competent,  as  they  were  the  ex- 
pressions of  their  opinions  upon  the  question 
of  malpractice,  and  as  to  whether  the  diagno- 
sis was  properly  and  sufficiently  jnade ;   also 


as  to  whether  the  two  diagnosticians  should 
have  detected  the  pregnancy  during  the  course 
of  their  examinations,  or  by  the  use  of  the 
ordinary  skill  and  the  medical  knowledge  of 
an  average  practitioner. 

[9]  This  brings  us  to  the  question  of  issues, 
requests  for  instructions,  and  the  charge  of 
the  court.  The  issues  subniitted  were  suffi- 
cient to  develop  the  entire  case  equally  for 
both  parties,  and,  where  this  Is  so,  the  rejec- 
tion of  other  issues  tendered  is  not  error. 
The  form  and  number  of  the  issues  are  with- 
in the  sound  discretion  of  tlie  court,  provid- 
ed they  are  sufficient  to  determine  the  rights 
of  the  parties  and  to  support  the  judgment. 
Hatcher  v.  Dabbs,  133  N.  C.  239,  45  S.  E.  562 ; 
Garrison  v.  Machine  Co.,  159  N.  C.  286,  74  S. 
B.  821 ;  Warehouse  v.  Ozment,  132  N.  C.  848, 
44  S.  E.  681 ;  Clark  V.  Guano  Co.,  144  N.  C. 
71,  56  S.  E.  858,  119  Am.  St.  Rep.  931 ;  Pat- 
terson V.  Mills,  121  N.  C.  258,  28  S.  E.  368; 
Pretzfelder  v.  Insurance  Co.,  123  N.  C.  164, 
31  S.  E.  470,  44  L.  R.  A.  424 ;  Strauss  v.  Wil- 
mington, 129  N.  C.  99,  39  S.  E.  772.  There 
was  sufficient  averment  in  the  pleadings  to 
distinctly  present  the  questions  in  contro- 
versy, and  they  could  well  have  been  con- 
sidered under  the  Issues,  which  were  adopted 
by  the  court.    Hatcher  v.  Dabbs,  supra. 

[10]  The  plaintiffs  seem,  by  their  prayers 
for  Instructions,  to  have  considered  the  first 
Issue  as  sufficient  They  alleged  that  they 
consented  only  to  the  operation  for  tumor, 
and  were  fraudulently  misled  by  the  defend- 
ants. We  do  not  think  the  evidence  supports 
any  such  theory. 

[11]  The  prayer  for  instruction,  which  was 
refused,  and  is  covered  by  exception  No.  12, 
is  confusing,  and  somewhat  contradictory. 
It  assumes  In  one  part  that  a  very  serious 
operation  was  to  be  performed  for  tumor,  to 
which  plaintiffs  assented  and  the  feme  plain- 
tiff submitted,  and  In  another  part  that  they 
were  not  Informed  of  the  serious  operation, 
so  that  the  jury  would  have  been  misled  by 
its  form  and  language,  If  the  Instruction  had 
been  given.  It  appears  also  that  the  plaintiffs 
clearly  consented  to  the  operation  and  fully 
understood  the  situation,  and*  the  feme  plain- 
tiff had  said  enough  to  the  physicians  as  to 
her  condition  to  Induce  them  to  go  on  with  It 
They  performed  the  operation  with  a  double 
purpose;  First,  to  explore  and  discover  the 
true  condition,  and  then  to  operate  further 
and  more  extensively  if  the  situation  proved 
to  be  serious,  and  called  for  immediate  and 
drastic  treatment  This  apparently  was  the 
understanding  of  all  parties.  But  whether  so 
or  not,  the  instruction  should  not  have  been 
submitted  as  asked  to  be  given.  Dr.  Duncan, 
the  plaintiff's  own  witness,  testified,  and  he 
concurred  with  the  other  doctors  in  this  re- 
spect, that  Dr.  Ring  used  proper  skill  and 
judgment  in  making  the  diagnosis.  He  also 
said  that  the  peculiar  and  abnormal  condi- 
tions might  well  have  misled  the  two  doctors, 
when  they  made  their  examination  and  form* 
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ed  their  opinion,  especially  mentioning,  as  one 
of  these  conditions,  the  continuance  of  the 
menstrual  flow  after  pregnancy.  Dr.  Ghoate, 
plaintiffs'  witness,  stated  that  ventral  hernia 
arises  sometimes  from  other  causes  than 
an  abdominal  indslon.    Dr.  Valk  testified: 

*'Q.  What  do  physicians  and  surgeons  pos- 
sessing and  exercising  the  knowledge  and  skill 
ordinarily  possessed  by  the  average  physician 
and  surgeon  do  when  there  is  a  suggestion  of 
either  pregnancy  or  tumor  with  respect  to  an 
exploratory  operation  or  the  by-manual  exam- 
ination to  ascertain  the  true  condition?  A.  It 
is  a  question  of  whether  they  should  attempt 
any  examination  through  the  vagina  or  through 
the  neck  of  the  womb;  it  might  bring  about  a 
miscarriage  or  an  abortion.  If  they  should 
make  the  incision,  the  harm  to  the  patient  is 
practically  none." 

The  doctors  all  agreed,  except  Dr.  Ghoate, 
a  young  physician,  that  the  hernia  was  not 
caused  by  the  incision,  and  he  seems  to  have 
doubted  his  own  opinion,  as  the  hernia  came 
later  than  was  to  be  expected.  But  the  evi- 
dence as  to  hernia  was  rendered  immateri&l 
by  the  verdict  on  the  first  issue. 

[12]  We  may  now  well  consider  what  are 
the  duties  and  responsibilities  of  a  physician 
and  surgeon  in  the  diagnosis  of  a  case  and 
the  treatment  of  a  patient  under  his  care.  A 
physician  entitled  to  practice  his  profession, 
possessing  the  requisite  qualifications,  and 
applying  his  skill  and  Judgment  with  due 
care,  is  not  ordinarily  liable  for  damages 
consequent  upon  an  honest  mistake  or  an  er- 
ror of  Judgment  in  making  a  diagnosis,  in 
prescribing  treatment,  or  in  determining  up- 
on an  operation,  where  there  is  reasonable 
doubt  as  to  the  nature  of  the  physical  condi- 
tions involved,  or  as  to  what  should  have 
been  done  in  accordance  with  recognized  tfu- 
thority  and  good  current  practice. 

[13]  Whether  errors  of  Judgment  will  or 
will  not  make  a  physician  liable  in  a  given 
case  depends' not  merely  upon  the  fact  that 
he  may  be  ordinarily  skillful  as  such,  but 
whether  he  has  treated  the  case  carefully, 
and  has  employed  in  its  treatment  such  rea- 
sonable skill  and  diligence  as  is  ordinarily 
exercised  in  his  profession.  There  is  a  funda- 
mental difference  in  malpractice  cases  be- 
tween mere  errors  of  Judgment  and  ne^i- 
gence  in  previously  collecting  data  essential 
to  a  proper  conclusion,  or  in  subse9uent  con- 
duct in  the  selection  and  use  of  instrumental- 
ities with  which  the  physician  may  execute 
his  Judgment. 

[14]  If  he  negligently  omits  to  inform  him- 
self as  to  the  facts  and  circumstances,  and 
injury  results  therefrom,  then  he  is  liable. 
30  Cyc.  1578, 1579,  at  13 ;  Stalock  v.  Holm,  100 
Minn.  276,  111  N.  W.  264,  9  L.  R.  A.  (N.  S.) 
712;  Johnson  v.  Winston,  68  Neb.  425,  94  N. 
W.  607.  The  case  of  Just  v.  Littlefleld,  87 
Wash.  299,  161  Pac.  780,  a  well-considered 
and  well-reasoned  one,  was  much  like  our 
case  in  its  facts.     It  was  stronger  for  the 


plaintiff,  because  of  the  fact  that  other  phy- 
sicians had  diagnosed  the  patient* s  complaint 
as  that  of  tumor  instead  of  pregnancy,  and 
this  was  known  to  the  def^idant,  who  after- 
wards pronounced  it  a  tumor,  and  operated  to 
find  out  if  he  was  correct,  and  to  remove 
the  tumor,  and  treat  the  disease,  if  he  was. 
Judge  ^olcomb,  with  the  concurrence  of  all 
his  associates,  said: 

"At  all  events,  it  would  seem  that  whethef 
appellant  did,  under  the  circumstances  and  con- 
ditions shown  to  exist,  proceed  with  due  and 
ordinary  care  in  treating  the  patient,  was  a 
question  of  fact  for  the  jury.** 

He  then  further  says: 

''The  principal  question  here  is  whether  a 
physician  is,  as  a  matter  of  law,  liable  for  a 
wrong  diagnosis  and  ensuing  treatment  based 
thereon,  even  where  there  may  be  an  honest 
difference  of  opinion  among  members  of  the 
medical  profession  as  to  the  diagnosis,  if  the 
diagnostician  proceeded  with  due  care,  skill,  and 
diligence  in  treating  the  patient.  The  law  is,  of 
course,  well  settled  that  a  physician  is  liable 
for  a  wrong  diagnosis  of  a  case,  resulting  from 
a  want  of  skill  or  care  on  the  part  of  the 
physician,  and  followed  by  improper  treatment, 
to  the  injury  of  the  patient.  But  unless  im- 
proper treatment  follows,  a  wrong  diagnosis 
gives  no  right  of  action."  30  Gye.  1575;  5 
Thompson,  Negligence,  (  6717;  Richardson  v. 
Carbon  HiU  Coal  Co.,  10  Wash.  648,  39  Pac. 
95. 

There  is  an  elaborate  and  most  excellent 
note  to  that  case,  with  a  citation  and  a  review 
of  numerous  decisions  of  the  courts  upon  this 
important  subject,  with  the  fallowing  state- 
ment of  the  rule  as  the  annotator's  text: 

"A  physician  is  not  held  to  a  higher  degree  of 
responsibility  in  making  a  diagnosis  than  in 
prescribing  treatment,  and  is  not  liable  in  dam- 
ages for  an  error  of  judgment  in  making  a 
wrong  diagnosis  of  a  disease  in  the  absence  of  a 
failure  to  exercise  reasonable  care  and  proper 
professional  skilL" 

It  would  seem  to  be  unnecessary  to  pro- 
long this  opinion  with  any  further  reference 
and  discussion  of  the  authorities,  as  we  avail- 
ed ourselves  of  the  occasion  to  treat  this  ques- 
tion at  length  in  the  two  recent  cases  of 
Long  V.  Austin,  153  N.  C.  608,  69  S.  E.  500, 
and  MuUinax  v.  Hord,  174  N.  C.  607,  94  S.  B. 
426. 

Upon  the  general  question  as  to  the  com* 
I>etency  and  value  of  expert  opinions  of  other 
physicians  and  surgeons,  we  may  refer  to 
Sawyer  v.  Berthold,  116  Minn.  441, 134  N.  W. 
120 ;  Sly  v.  Powell,  87  Kan.  142,  123  Pac  881 ; 
Taylor  v.  Kidd,  72  Wash.  18,  129  Paa  406. 
As  to  the  use  of  the  X-ray,  McGraw  v.  Kerr, 
23  Colo.  App.  163,  128  Pac.  876 ;  and,  in  this 
connection,  it  may  be  said  that  Dr.  Long 
stated  that  the  ray  would  be  of  no  service 
at  that  stage  of  the  pregnancy. 

[IB]  Whether  the  foetus  was  quick  with 
life,  so  that  the  beatings  or  sounds  of  the 
heart  oould  be  detected  by  examination«  was 
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a  question  of  fact  for  the  Jnry  to  decide  upon 
the  evldeace,  as  were  the  other  questions  in- 
volved. 30  Oyc.  1588.  Dr.  Long  stated  tliat 
in  some  cases  they  cannot  be  heard,  depend- 
ing somewhat  upon  the  conformation  of  the 
woman,  and  her  physical  development,  and 
that  the  seventh  month  is  the  average  time 
for  such  manifestations. 

In  this  case  importance  is  attached  by  the 
experts  to  the  statement  of  this  good  woman 
as  to  her  condition  and  symptoms.  She  was 
clearly  misled  by  the  unusual  symptoms,  al- 
though she  was  the  mother  of  three  children, 
as  it  seems  never  to  have  occurred  to  her  fhat 
conception  had  taken  place  and  that  she  was 
in  a  delicate  condition.  We  can  well  under- 
stand then — ^with  all  of  this  strong  and  al- 
most irrefragable  testimony  in  favor  of  the 
doctors  who  diagnosed  her  trouble — ^how  the 
jury  reached  the  conclusion  that  they  had 
not  been  negligent  or  unskillful  and  gave 
them  the  verdict  While  we  may  sympathize 
with  the'  feme  plaintiff,  and  deeply  regret  her 
misfortune,  our  plain  duty  is  to  execute  Jus- 
tice not  based  upon  anything  but  the  law  and 
the  evidence  in  the  case.  There  has  been  a 
loss,  no  doubt,  but  no  legal  wrong  or  injury. 
The  case  was  correctly  tried. 

No  error. 


(177  N.  C.  624) 

R.  M.  SUTTON  CO.  et  aL  v.  WELLS  et  al. 

(No.  088.) 

(Supreme  Court  of  North  Carolina.     May  27, 

1919.) 

1.  Fbavdulbnt  Convktances  ^=»54(1)  — 
Suits  to  Set  Aside  --  Rights  or  Subss- 

QUEMT    CBBDrrOBS. 

Where  the  grantee  of  land,  after  having 
paid  off  grantor's  debts  as  directed,  conveyed 
it  to  grantor's  sister  by  his  direction  as  secu- 
rity, and  the  original  grantor  and  his  sister  later 
conveyed  it  to  a  third  party,  grantor's  subse- 
quent creditors  cannot  have  such  deeds  set  aside 
as  fraudulent  and  without  consideraticm,  where 
it  was  admitted  that  the  original  grantor  owed 
nothing  at  the  time  of  the  execution  of  the 
deeds. 

2.  Fbaxtdulent  Conveyances  ^=»208 - 
Rights  of  Subsequent  Crbditobs— Pbb- 
suMPTioN  or  Fbaud. 

While  .a  presumption  of  fraud  arises  where 
an  absolute  deed  is  intended  as  security,  and 
casts  the  burden  on  the  mortgagee  to  show  that 
the  transaction  wss  fair,  the  rule  has  no  ap- 
plication where  the  trust  relation  created  by 
an  absolute  deed  which  was  in  fact  a  mortgage 
had  been  terminated  by  the  execution  of  deeds 
from  both  the  mortgagor  and  mortgagee  before 
the  debts  of  plaintiffs,  who  sought  to  attack  the 
conveyances,  came  into  existence. 

Appeal    from    Superior    Court,    Haywood 
Coimty;  McElroy,  Judge. 


Action  by  the  B.  H.  Sutton  Company  and 
others  against  M.  M.  Wells  and  others,  in 
the  nature  of  a  creditors'  bill  and  to  set 
aside  a  deed.  From  a  Judgment  of  nonsuit, 
plaintiffs  appeal.    Afltooaed. 

This  is  an  action,  brought  by  the  creditors 
of  M.  M.  Wells,  in  the  nature  of  a  credi- 
tors' bill,  against  the  said  M.  M.  Wells,  Mag- 
gie R.  Treadway  and  husband,  J.  R  Tread- 
way,  and  C.  T.  Wells,'  to  recover  Judgment 
against  the  said  M.  M.  Wells,  for  amounts 
due  each  creditor,  respectively,  and  to  set 
aside  a  deed  as  fraudulent,  executed  by  C.  T. 
Wells  and  wife  to  Maggie  R.  Treadway  at 
the  instance  of  M.  M.  Wells,  and  to  have 
Maggie  R.  Treadway  declared  a  trustee,  hold- 
ing the  land  described  in  said  deed  in  trust 
for  M.  M.  Wells,  who  died  intestate  since 
the  commencement  of  the  action,  and,  his 
death  having  been  suggested,  his  heirs  and 
administrator  were  made  parties  by  order  of 
court. 

On  August  27,  1903,  the  intestate,  1£  M. 
Wells,  was  owner  of  a  one-half  acre  of  im- 
proved land  in  the  town  of  Canton,  referred 
to  as  "tract  1,"  and,  being  heavily  involved, 
made  a  conveyance  thereof  and  a  bill  of  sale 
of  certain  merchandise  to  R.  Winfield,  'to  be 
used  in  settling  with,  paying  off,  and  satis- 
fying" the  creditors  of  Intestate.  Winfield 
'^settled  with  and  paid  off  the  creditors"  of 
intestate,  receiving  the  merchandise  as  the 
consideration  therefor,  and  by  direction  of 
intestate  conveyed  the  land  (tract  1)  to  in- 
testate's sister,  Maggie  R.  Treadway,  on  Sep- 
tember 30,  1903,  as  security  for  moneys  ad- 
vanced and  to  be  advanced  by  her  to  intes- 
tate, and  the  relation  of  mortgagor  and  mort- 
gagee was  thereby  created  between  intestate 
and  Mrs.  Treadway.  This  relation  continued 
from  September  80,  1003,  until  September  1, 
1914,  when  intestate  and  Mrs.  Treadway 
jointly  conveyed  the  land  to  C.  T.  Wells  and 
wife,  in  consideration  of  a  house  and  lot  in 
Canton  known  as  "tract  2"  and  the  sum  of 
$5,000  in  money  and  the  half  interest  of  C.  T. 
Wells  in  a  stock  of  merchandise,  and  C.  T. 
Wells  thereupon  executed  the  deed  for  "tract 
2"  to  Mrs.  Treadway,  and  intestate  received 
the  $6,000  and  the  merchandise. 

This  stock  of  merchandise  was  in  the 
buildings  of  tract  2,  and  J.  R.  Treadway,  the 
hsuband  of  Maggie  R.  Treadway,  was  the 
owner  of  the  other  half  interest.  The  busi- 
ness was  conducted  by  intestate  and  J.  R. 
Treadway  for  some  time,  and  intestate  then 
purchased  the  interest  of  J.  R  Treadway 
and  became  the  sole  owner.  The  intestate 
took  charge  of  the  stock  of  goods  and  rented 
the  upstairs  of  the  building  to  J.  R.  Price, 
except  one  room,  which  he  retained  for  him- 
self, and  remained  in  possession  until  he 
made  an  assignment  on  September  20,  1015. 
Tract  2  was  listed  for  taxes  In  May,  1915, 
by  and  in  the  name  of  intestate,  and  intes- 
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tate  paid  the  state  and  county  taxes  for  that 
year ;  but  the  town  taxes  were  paid  by  Mrs. 
Treadway  after  the  death  of  Intestate.  The 
Intestate  died  on  December  16,  1915.  It  was 
admitted  that  intestate  was  not  indebted  to 
any  person  at  the  time  *'tract  1"  was  con- 
veyed by  Wlnfleld  to  Mrs.  Treadway,  and 
that  intestate  was  not  indebted  at  the  time 
"tract  2"  was  conveyed  by  0.  T.  Wells  to 
Mrs.  Treadway. 

"After  the  trial  had  commenced  and  the 
pleadings  had  been  read,  counsel  for  the  plain- 
tiffs stated  to  the  court  that,  at  the  time  of 
the  conveyance  of  the  land  in  controversy  by 
C.  T.  Wells  to  Maggie  R.  Treadway,  the  in- 
testate, M.  M.  Wells,  was  not  indebted,  and 
that  the  plaintiffs  were  unable  to  produce  any 
written  evidence  that  said  Maggie  R.  Treadway 
was  holding  the  legal  title  to  said  land  in  trust 
for  said  M.  M.  Wells.  Thereupon  the  court 
stated  that  he  was  of  the  opinion  that  the  plain- 
tiffs would  first  have  to  lay  a  foundation  for 
the  admission  of  evidence  of  transactions  be- 
tween said  Maggie  R,  Treadway  and  M.  M. 
Wells  prior  to  the  execution  of  said  deed,  by 
showing  that  the  conveyance  was  made  by  C. 
T.  Wells  to  Maggie  R.  Treadway  with  actual 
intent  on  the  part  of  said  M.  M.  Wells  to  de- 
fraud future  creditors,  and  that  said  Maggie 
R.  Treadway  was  a  party  to  said  fraudulent 
arrangement  and  understanding." 

The  plaintiffs  offered  other  testimony  tend- 
ing to  show  that  Mrs.  Treadway  was  not  the 
owner  of  "tract  1,"  consisting  of  declarations 
and  acts  of  ownership  on  the  part  of  the  in- 
testate, indnding  his  statement  that  the  ab- 
solute conveyance  by  Wlnfleld  to  Wells  was 
in  fact  a  mortgage;  but  his  honor  excluded 
the  testimony,  his  ruling  being  as  follows: 

"It  appearing  to  the  court,  from  the  allega- 
tiona  of  the  complaint  and  the  admissions  in 
the  answer,  that  the  conveyance  of  tract  No. 
1  by  Mrs.  Treadway  and  husband  and  M.  M. 
Wells  to  C.  T.  Wells  on  September  1,  1914, 
eliminated  the  trust  established,  theretofore  cre- 
ated and  existing  by  virtue  of  the  deed  from 
M.  M.  Wells  to  Winfield,  and  from  Winfield  to 
Mrs.  Treadway,  and  that  at  the  time  of  the 
conveyance  of  the  property  by  Mrs.  Treadway 
and  husband  and  M.  M.  Wells  to  O.  T.  Wells 
on  September  1,  1914,  there  is  no  contention 
that  the  said  M.  M.  Wells  was  indebted  to 
the  plaintiffs  or  to  any  one  else,  all  evidence 
bearing  on  the  question  of  the  trust  estate  cre- 
ated and  existing  prior  to  September  1,  1914, 
is  excluded  by  the  court" 

The  plaintiffs  contend: 

(1)  That  the  deeds  of  1903  and  1914  to 
Maggie  R.  Treadway  were  without  consider- 
ation, and  are  fraudulent  and  void  as  to  the 
plaintiffs,  creditors  of  M.  M.  Wells. 

(2)  That,  whether  upon  a  valuable  consid- 
eration or  not,  the  deed  of  1903  was  execut- 
ed as  a  security  for  debt;  that  this  estab- 
lished the  relation  of  mortgagor  and  mort- 
gagee, and  as  the  land  in  the  deed  of  1903 
was  exchanged  for  the  land  in  the  deed  of 
1914,  the  same  relation  exists  as  to  the  last 


tract  of  land ;  and  that  therefore  Maggie  R. 
Treadway  holds  an  interest  in  said  land,  the 
equity  of  redemption,  in  trust  for  M.  M« 
Wells,  and  that  this  can  be  subjected  to  the 
payment  of  the  plaintiffs*  debts. 

At  the  conclusion  of  the  evidence  his  honor 
entered  judgment  of  nonsuit,  and  the  plain- 
tiffs excepted  and  appealed. 

J.  T.  fiorney,  of  Canton,  and  W.  J.  Han- 
nah and  Morgan  &  Ward,  all  of  Waynesville, 
for  appellants. 

J.  Scroop  Styles,  of  Asheville,  Smathers  & 
Clark,  of  Canton,  Felix  E.  Alley,  of  Wayn^- 
ville,  and  Mark  W«  Brown,  of  Asheville,  for 
appellees. 

ALLEN,  J.  [1]  The  first  position  of  the 
plaintiffs  cannot  be  sustained,  because  they 
are  subsequent  creditors,  and  they  admit 
that  M.  M.  Wells  owed  nothing  at  the  time 
of  the  execution  of  the  deeds  they  seek  to 
attack;  the  controlling  principle  being  stat- 
ed in  Aman  v.  Waller,  165  N.  O.  227,  81  S. 
E.  164,  as  follows: 

"If  the  conveyance  is  voluntary,  and  the 
grantor  did  not  retain  property  fuUy  sufficient 
and  available  to  pay  his  debts  then  existing,  it 
is  invalid  as  to  creditors ;  but  it  cannot  be  Im- 
peached by  subsequent  creditors  without  proof 
of  the  existence  of  a  debt  at  the  time  of  its 
execution,  which  is  unpaid,  and  when  this  is 
established,  and  the  conveyance  avoided,  sub- 
sequent creditors  are  let  in,  and  the  property 
is  subjected  to  the  payment  of  creditors  gener- 
ally." 

The  second  position  la  upon  the  ground 
that  the  deed  of  1903,  although  absolute  in 
form,  was  intended  as  a  security  for  debt, 
and  established  the  relation  of  mortgagor 
and  mortgagee,  and  that  from  this  relation- 
ship a  presumption  of  fraud  arises  as  to  deal- 
ings between  the  mortgagor  and  mortgagee, 
and  casts  the  burden  on  the  mortgagee  to 
show  that  the  transaction  was  fair  and  free 
from  fraud,  undue  influences,  or  oppression, 
and,  the  burden  being  on  the  defendants,  it 
was  error  to  enter  judgment  of  nonsuit 

[2]  The  principle  contended  for  is  well  sop- 
ported  by  authority  (Pritchard  v.  Smith,  160 
N.  O.  84,  75  S.  E.  803 ;  Alf ord  v.  Moore,  161 
N.  C.  386,  77  S.  E.  343),  and  has  been  rigidly 
enforced,  but  it  has  no  application  on  the 
admitted  facts,  for  the  reason  that  the  trust 
relation  was  closed  by  the  execution  of  deeds 
between  the  parties  in  1914,  before  the  debts 
due  the  plaintiffs  came  into  existence,  and 
no  one  who  then  had  any  interest  in  the 
property  is  complaining. 

"It  is  a  rule  in  equity  not  to  allow  the  mort- 
gagee to  enter  into  a  contract  with  the  mort- 
gagor, at  the  time  of  the  loan,  for  the  absolute 
purchase  of  the  estates  for  a  specific  sum,  in 
case  of  default  made  in  the  payment  of  the 
mortgage  money  at  the  appointed  time,  justly 
considering  it  would  throw  open  a  wide  dctor  to 
oppression,  and  enable  the  creditor  to  drive  an 
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inequitable  and  hard  bargain  with  the  debtor, 
who  is  rarely  prepared  to  discharge  his  debt 
at  the  specified  time.  But  eyen  in  equity  the 
mortgagee,  at  a  subsequent  time,  may  purchase 
the  equity  of  redemption,  as  well  as  a  stranger, 
for  then  the  mortgagor  ia  not  so  much  in  his 
power,  as  he  may  himself  redeem  the  mortgage, 
or  sell  the  estates  mortgaged  to  another  per- 
son, and  raise  the  money  and  discharge  the 
mortgage."  Shelton  y.  Hampton,  28  N.  O. 
218. 

The  mortgagee  haying  this  right  to  boy 
the  equity  of  redemption,  subject  to  the  su- 
I)ervision  of  a  court  of  equity,  exercised  to 
preyent  fraud  and  oppression,  and  no  one 
haying  any  interest  in  the  property  or  the 
right  to  follow  its  proceeds  at  the  time  of 
the  execution  of  the  deed  in  1914  raising  any 
objection,  the  relation  of  mortgagor  and 
mortgagee  was  then  closed  by  the  deeds  then 
executed,  and  the  plaintiffs,  whose  debts 
were  thereafter  contracted,  haye  no  right  to 
complain. 

Affirmed 


an  N.  a  688) 

JjANGLEY  y.  inSENHEIMER.     (No.  443.) 

(Supreme  Court  of  North  Carolina.    May  21, 

1919.) 

1.  BiABTBB  AND  SSRyANT  ^S»276(l)— PBBSONAL 
INJTTBY— gyiDBNClB— S Uff lOlJENOT  TO  GO  TO 
JlTBT. 

In  an  action  by  an  employ^  for  Injuries  re- 
ceiyed  from  an  explosion  of  a  dynamite  cap,  evi- 
dence largely  conjectural  in  character  held  to 
sustain  yercUct  for  defendant. 

2l  Tbial  ^=:»208—Instbuotionb— Exclusion 
or  EyiDSNCE  rsoM  Consideration. 
In  an  employe's  action  for  injuries  from 
the  explosion  of  a  dynamite  cap,  evidence  that 
another  employ^  had  used  dynamite  in  a  field 
about  one-fourth  of  a  mile  from  the  place  of 
the  explosion  was  properly  excluded  from  the 
Jury's  consideration. 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;  Harding,  Judge. 

Action  by  W.  S.  Langley  against  O.  A. 
Misenhelmer.  Verdict  and  Judgment  for 
defendant,  and  plaintiff  appeals.    No  error. 

1Mb  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  the  explosion  of  a 
dynamite  cap  on  the  lands  of  the  defendant, 
which  the  plaintiff  had  leased ;  the  plaintiff 
at  the  time  of  the  explosion  being  engaged 
in  heating  water  for  killing  hogs  of  the  de- 
fendant 

The  plaintiff  was  injured  on  the  24th  day 
of  B^bruary,  1014.  The  evidence  tended  to 
show  that  in  August,  1913,  the  defendant  had 
a  stone  house  built  on  said  land  within 
about  20  feet  of  the  house  at  that  time  oc- 
cupied by  tenants  of  the  defendant,  and  that 


dynamite  was  used  in  blasting  rock  for  the 
construction  of  the  house ;  that  John  Fisher, 
who  was  then  a  tenant  and  employd  of  the 
defendant  and  living  upon  the  premises, 
bought  the  dynamite  with  the  knowledge  of 
the  defendant;  that  while  the  house  was  be- 
ing built  Moses  Wright,  another  employ 6  of 
the  defendant,  was  seen  at  one  time  to  bring 
a  bundle  of  dynamite  from  the  house  and 
place  it  on  the  ground  not  far  from  the  place 
of  the  explosion  in  February,  while  he  light- 
ed a  pipe,  and  that  he  then  took  up  the 
bundle  and  carried  It  to  the  place  of  the 
blasting  300  or  400  yards  distant;  that  an- 
other employ^  of  the  defendant,  named  Rob- 
inson, bought  50  sticks  of  dynamite,  all  of 
which  was  used  in  shooting  holes  for  the 
planting  of  pecan  trees. 

There  was  no  evidence  that  any  part  of 
the  dynamite  brought  from  the  house  by 
Wright  was  left  on  the  ground,  nor  was 
there  any  evidence  that  the  dynamite  used 
by  Robinson  was  at  any  time  in  or  near  the 
premises  where  the  explosion  took  place,  and 
Fisher  testified  that  he  did  not  carry  the 
dynamite  he  bought  for  the  defendant  near 
the  place  of  the  explosion,  and,  on  the  con- 
trary, he  stored  it  in  a  house  about  100  yards 
distant 

His  honor,  among  other  things,  charged  the 
Jury  as  follows: 

''That  there  is  no  evidence  in  this  case  from 
which  the  jury  can  find  that  the  dynamite  cap 
which  the  plaintiff  claims  exploded,  causing  his 
injury,  was  left  on  the  premises  by  any  other 
tenant  or  employ^  of  the  defendant  than  Fisher, 
and  therefore,  in  passing  upon  the  issue  of  neg- 
ligence, the  jury  will  leave  out  of  their  consid- 
eration altogether  evidence  tending  to  show  that 
one  German  Robinson  had  some  time  prior  to 
the  plaintiff's  injury  used  dynamite  caps  hi  a 
field  some  one-fourth  or  half  mUe  from  the 
place  of  the  injury  for  the  purpose  of  blasting 
holes  for  pecan  trees." 

And  the  plaintiff  excepted  upon  the  ground 
that  the  charge  excluded  from  the  Jury  the 
consideration  of  the  conduct  of  all  the  em- 
ploy^ of  the  defendant  except  Fisher. 

There  was  a  verdict  in  favor  of  the  de- 
fendant, and  from  the  Judgment  entered 
thereon,  the  plaintiff  appealed. 

Mangum  &  Woltz,  of  OastoniSt  for  ap- 
pellant. 

Cansler  &  Cansler,  of  Charlotte,  Carpen- 
ter &  Carpenter,  of  Gastonia,  and  Thaddeus 
A.  Adams,  of  Charlotte,  for  appellee. 

PE>R  CURIAM.  [1]  The  evidence  in  this 
case,  while  probably  sufficient  to  be  submit- 
ted to  a  Jury,  was  largely  conjectural  in 
character.  The  injury  was  in  February,  1914, 
and  the  evidence  shows  that  the  dynamite 
carried  on  the  premises  with  the  consent  of 
the  defendant  was  used  in  August,  1913,  six 
months  before.     The  explosion  was  in  the 
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yard  about  20  feet  from  the  honse,  and  there 
Is  no  evidence  that  any  one  procured  dyna- 
mite except  Usher  and  Robinson. 
Fisher  testified: 


«« 


'As  to  where  I  took  the  dynamite  when  I  car- 
ried it  home,  will  say  there  was  a  cotton  house 
about  100  yards  from  the  house;  so  I  took  it 
there  and  put  it  there.  I  had  children,  and  did 
not  want  them  to  get  hold  of  the  dynamite 
and  caps,  and  I  locked  the  dynamite  and  caps 
up.  As  to  how  far  from  the  cotton  house  the 
blasting  was  done  and  which  way  you  would 
go  from  cottton  house  to  the  blasting,  will 
say  some  300  or  400  yards.  Cotton  house  was 
between  the  house  and  the  place  where  the 
blasting  was  done.  No ;  I  didn't  pass  through 
the  yard  either  way.  I  remember  there  was 
one  negro  helping  me  with  the  blasting,  and  he 
bored  one  more  hole  than  I  had  caps  for.  I 
tiiought  I  had  more  caps  and  dynamite,  and  I 
bad  used  all  the  dynamite  and  caps  I  had." 

And  Robinson: 

"Lived  on  Dr.  Misenheimer's  farm  in  1912. 
Used  60  dynamite  caps  to  shoot  out  pecan  tree 
holes.  Dr.  Misenheimer  told  me  to  use  them; 
got  them  at  the  Charlotte  Hardware  Company 
in  January,  1912;  carried  them  to  the  field 
where  the  pecan  trees  was,  about  half  a  mile 
from  the  house.  The  pecan  orchard  was  be- 
tween Charlotte  and  the  house.  Never  carried 
none  of  those  dynamite  caps  or  any  of  the  dyna- 
mite to  the  house;  put  them  hi  a  sack  at 
Charlotte  Hardware  Company,  and  put  them 
out  there  in  an  old  field  until  I  could  see  them." 

The  only  other  evidence  of  dynamite  In 
possession  of  any  employd  of  the  defendant 
is  from  a  witness  Brice,  who  said: 

"I  saw  Moses  Wright  come  out  of  the  house 
with  dynamite  wrapped  up  in  paper ;  came  out 
of  the  porch,  and  he  stopped  to  light  his  pipe 
there  where  I  was  waiting  on  the  masons,  and 
after  he  lighted  his  pipe,  he  took  the  dynamite 
and  went  on  down  the  road.  Just  saw  the  dy- 
namite; did  not  see  the  caps  at  all;  saw  the 
fuse ;  the  paper  was  not  tied  up ;  was  in  a 
bundJe  like.  I  did  not  see  no  strings  to  it 
After  he  got  done  lighting  his  pipe,  picked  it  up 
and  went  on." 

[2]  This  recital  of  the  evidence  shows  that 
the  dynamite  used  by  Robinson  was  not  at 
any  time  near  the  place  of  the  explosion, 
that  he  had  only  50  sticks,  and  that  all  were 
used  in  shooting  the  holes  for  the  pecan  trees, 
and  the  part  of  the  charge  excepted  to  was 
simply  for  the  purpose  of  excluding  from  the 
consideration  of  the  Jury  the  evidence  as 
to  Robinson's  having  dynamite,  with  the 
knowledge  and  approval  of  the  defendant, 
which  it  was  proper  to  do.  He  could  also 
with  propriety  have  excluded  the  consider- 
ation of  the  dynamite  brought  from  the  house 
by  Wright  because  the  same  witness  who 
testified  to  this  fact  said  that  after  Wright 
lighted  his  pipe  he  picked  up  the  bundle  and 
carried  the  dynamite  away,  and  there  is  no 
evidence  that  any  part  of  ttie  dynamite  was 


left  on  the  ground,  bnt  his  honor  did  not 
withdraw  this  evidence  from  the  Jury,  and, 
on  the  contrary,  he  charged  the  Jury  as  fol- 
lows, at  the  request  of  the  plaintiff: 

''Although  the  plaintiff  did  not  show  by  di- 
rect evidence  as  to  how  any  dynamite  cap  which 
exploded  and  injured  the  plaintiff,  if  yon  find  a 
dynamite  cap  did  explode  and  injure  the  plain- 
tiff, was  placed  in  or  near  the  fire  mentioned  in 
plaintiff's  evidence,  if  you  find  it  was  so  placed, 
still,  if  from  all  the  circumstances  you  find  by 
a  greater  weight  of  the  evidence  that  any  such 
cap  was  carelessly  left  at  said  place  by  any 
employ^  of  the  defendant  acting  within  the 
scope  of  his  employment,  and  the  plaintiff  was 
injured  by  an  explosion  of  such  cap,  and  any 
such  careless  acts  were  the  proximate  cause  of 
plaintiff's  injury,  It  will  be  your  duty  to  answer 
the  first  issue  *Tes' " 

— ^thereby  leaving  the  evidence  as  to  Moses 
Wright,  who  was  an  employ^  to  the  Jury. 

We  have  carefully  examined  the  record, 
and  find  no  error  which  entitles  the  plaintiff 
to  a  reversal  of  the  Judgment. 

No  error. 


(Xn  N.  a  6M> 
STATE  ▼.  DITMORB.    (No.  577.) 

(Supreme  Court  of  North  Oarolina.    May  27, 

1919.) 

1.  Abbest  ^=s>69— SumcoNiNQ  Btstandebs— 

CON8TBX7CTION    OF   STATUTE; 

Revisal  1905,  |  8701,  requiring  person  to 
aid  officer  in  making  arrest  upon  being  law- 
fully commanded  to  so  do,  does  not  require  that 
the  person  so  summoned  be  informed  as  to  the 
court  from  which  the  process  issued,  or  the 
nature  of  the  offense,  or  the  name  of  the  party 
to  be  arrested. 

2.  Abbest  ^s3»09— Authobitt  to  Suhiion  Bt- 

STAMDBBS-rlNNOCENCE  OP  PABTT  CHABOSD-^ 

FALsmr  OF  Testdcoiit. 

The  guilt  or  innocence  of  the  party  <diarged 
or  the  false  evidence  upon  which  the  precept 
was  based  does  not  impair  oiBcer's  authority 
under  Revisal  1905,  8  8701,  to  summon  a  per- 
son to  aid  him  in  arresting  the  person  charged. 

8.  Cbihinal  Law  ^=»118&—APFEAii— Remand 
OF  Case. 

Where  Jury  returns  a  special  verdict  upon 
the  facts  and  court  enters  a  verdict  of  not 
guilty  thereon,  appellate  conrt»  on  state's  ap- 
peal, will  remand  the  case  for  Judgment  of  con- 
viction, where  upon  the  facts  as  found  by  the 
special  verdict,  defendant  should  have  been  con- 
victed. 

Appeal  from  Superior  Court,  Graham 
Ck>unty;   McElroy,  Judge. 

John  Ditmore  was  indicted  for  refusing 
to  help  sheriff  to  make  arrest  npon  being 
commanded  to  so  do.  Verdict  of  not  guilty 
entered  by  court  upon  special  verdict,  and 
the  State  excepts  and  appeals.    Reversed. 
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The  state  appeals  from  a  Judgment  upon 
this  apodal  verdict: 

"On  the  1st  day  of  September  1918,  J.  A. 
Ammons,  sheriff  of  Graham,  had  in  his  pos- 
session a  capias  with  him,  which  was  issued 
from  the  superior  court  of  Graham  on  a  bill  of 
indictment,  conmianding  him  to  arrest  one  Mack 
Borchfield;  that  he  took  Sherman  Crisp  and 
eight  others  with  him  and  started  to  the  home 
of  said  Burchfield  to  make  the  arrest,  and  on 
the  way  they  passed  the  defendant  in  the  road; 
that  he  told  the  defendant  that  he  would  have 
to  summon  him  to  go  and  help  arrest  some  par^ 
ties  for  whom  he  had  a  warrant,  but  did  not 
tell  who  the  parties  were;  that  the  defendant 
stated  he  did  not  want,  to  go,  whereupon  the 
sheriff  told  him  that  if  he  did  not  go  he  would 
have  to  arrest  him  and  take  him,  thereupon 
the  defendant  started  with  the  sheriff  and  those 
who  accompanied  him  and  went  for  a  short  dis- 
tance until  he  came  near  to  his  house,  when 
he  left  the  party  and  went  in  the  direction  of 
his  house ;  that  the  sheriff,  upon  being  told  that 
he  had  gone,  went  to  his  house  and  made  a 
search  for  hhn,  but  failed  to  find  him." 

The  court,  being  of  the  opinion  that  in 
order  to  constitute  a  legal  summons  it  was 
necessary  that  the  sheriff  should  have  told 
the  defendant  who  it  was  that  he  was  going 
to  arrest,  adjudged  that  the  defendant  was 
not  guilty,  and  the  verdict  was  so  entered, 
to  which  the  solicitor  for  the  state  excepted 
and  appealed. 

The  Attorney  General  and  Assistant  Attor- 
ney General  Nash,  for  the  State. 
T.  M.  Jenkins,  of  RobbinsviUe,  for  appellee. 

CLARK,  C.  J.    Bevisal,  |  3701,  provides: 

"If  any  person,  after  having  been  lawfully 
commanded  to  aid  an  officer  in  arresting  any 
person,  or  in  retaking  any  person  who  has  es- 
caped from  legal  custody,  or  in  Executing  any 
legal  process,  willfully  neglects  or  refuses  to  aid 
such   officers,  he  shall  be  guilty  of  a  misde- 


meanor. 


ft 


The  essential  elements  of  the  offense  de- 
fined in  the  above  section  are  that  the  de- 
fendant, when  commanded  to  aid  an  officer 
in  arresting  any  person,  or  in  retaking  any 
person  escaped  from  legal  custody,  or  in  ex- 
ecuting any  legal  process,  should  willfully 
neglect  or  refuse  to  aid  such  officer.  These 
facts  all  appear  in  the  above  special  verdict. 
As  is  said  in  Bishop,  New  Cr.  Proc  (2d  Ed.)  | 
186: 

'*An  officer  who  is  making  an  arrest,  either 
with  or  without  a  warrant,  or  securing  his  pris- 
oner afterward,  may,  if  he  deems  it  mecessary, 
call  upon  a  bystander  for  help,  or  even  com- 
mand the  aid  of  all  persons  in  his  precinct.  A 
refusal  is  indictable,  provided  he  is  proceeding 
by  lawful  authority;  or  if  he  is  mot,  his  com- 
mand will  be  a  justification  to  one  who,  knowing 
his  official  character,  comes  in  good  faith  to  his 
assistance." 

[1]  The  statute  does  not  require  that  the 
person  so  summoned  by  the  officer  to  aid 
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in  the  arrest  should  be  informed  as  to  the 
court  from  which  the  process  issued,  or  the 
nature  of  the  offense,  or  the  name  of  the 
party  to  be  arrested.  Whether  or  not  he  had 
knowledge  of  these  matters,  it  would  in  no 
vrise  affect  his  duty  to  obey  the  summons  of 
the  officer.  It  is  sufficient  if  the  officer  Is  a 
lawful  officer  and  has  summoned  the  defend- 
ant to  assist  him  in  making  the  arrest. 

"The  duty  of  the  dtisen  to  aid  the  officer 
is  absolute.  His  obligation  to  come  to  the  aid 
of  the  sheriff  (or  other  officer)  is  just  as  im- 
perative as  that  imposed  on  the  latter,  to  see 
that  the  community  suffer  no  harm  from  licen- 
tiousness." 2  Wharton,  Cr.  Law  (11th  Ed.)  sec. 
j856. 

I  "The  protection  afforded  by  a  precept  regu- 
I  larly  issued  to  an  officer  for  the  arrest  of  a 
j  party  diarged  with  crime  extends  to  all  who  aid 
in  its  execution."  State  v.  James,  80  N.  C. 
i  370;  State  v.  McMahan,  108  N.  C.  382,  9  S. 
'B.489. 

In  Watson  v.  State,  83  Ala.  fiO,  8  South. 
441,  it  is  said: 

"A  sheriff,  or  other  lawful  officer,  may  re- 
quire any  bystander  to  assist  him  in  making  an 
arrest,  and  a  refusal  to  assist  him  is  a  criminal 
offense.  *  *  ^  Though  the  officer  may  be  a 
trespasser  in  making  the  arrest,  as  by  arresting 
one  person  under  a  warrant  for  another,  a  by- 
stander who  assists  him  on  demand,  knowing 
his  official  character,  is  not  criminally  respon^- 
ble,- 


On  an  occasion  of  this  kind  there  is  not 
miually  time,  and  it  is  certainly  not  neces- 
sary for  the  officer  to  have  a  conference  with 
the  person  summoned  to  aid  in  making  an 
arrest,  and  convince  him  that  the  process  is 
lawful,  and  the  nature  of  the  offense,  or 
whether  the  defendant  therein  is  guilty,  or 
the  name  of  the  party  sought  to  be  arrested. 
It  is  sufficient  that  the  officer  is  a  lawful 
officer  and  is  proceeding  by  lawful  authority ; 
and,  even  if  he  Is  not,  as  said  by  Bishop, 
supra,  the  command  of  the  officer  ''will  be 
justification  to  one  who,  knowing  his  official 
character,  comes  in  good  f&ith  to  his  assist- 
ance." 

[2]  As  was  said  in  State  v.  James,  supra: 

"The  guilt  or  innocence  of  a  party  charged, 
*  *  *  or  the  .false  evidence  on  which  the 
precept  ^  ^  ^  was  based,  cannot  impair  the 
authority.''    Meeds  v.  Carver,  30  N.  C.  29^. 


To  the  person  summoned  by  a  lawful  offl* 
cer  to  come  to  his  aid  in  making  an  arrest  it 
is  absolutely  immaterial  and  irrelevant  what 
is  the  name  of  the  party  to  be  arrested  or 
the  nature  of  the  offense.  "It  is  not  for  him 
to  ask  the  reason  why."  It  is  his  duty  as  a 
good  dtizen,  and  in  obedience  to  the  author- 
ity o)?  the  state  as  represented  by  a  lawful 
officer,  to  aid  in  the  arrest 

Upon  the  q[>ecial  verdict  the  defendant 
should  have  been  adjudged  guilty. 

[3]  The  case- will  be  r»nanded  to  the  end 
that  such  judgment  shall  be  rendered  upon 
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the  facts  found,  and  the  court  will  Impose  the 
sentence  of  the  law.    State  v.  Ewlng,  108  N. 
C.  755, 13  S.  E.  10 ;  State  ▼.  Robinson,  U6  N. 
C.  1048,  21  S.  B.  701. 
Reversed. 


(177  N.  C.  512) 

WILUAMS  et  al.  y.  GAMP  MFG.  GO. 

(No.  224.) 

(Supreme  Gourt  of  North  Garolina.     May  27, 

1919.) 

1.  TBIAL     ^=s>295(6)  —  INBTBUCTIONS  -^  GON- 

STBUonoN  AS  A  Wholic— Re8  Ipsa  Loqui- 

TUB. 

In  an  action  for  damages  by  fire  set  by 
defendant's  locomotive,  an  instruction  held  not 
erroneous,  when  viewed  as  a  whole,  in  failing  to 
state  clearly  that  it  was  the  fact  itself  that  a 
spark  from  defendant's  engine  caused  the  fire, 
which  made  out  a  prima  facie  case  of  negligence 
under  the  doctrine  of  res  ipsa  loquitur. 

2.  Razlboads    ^=»482(1)— B^bes— Evidencs— 
sufficibnot. 

In  an  action  for  damages  from  fire  set  by 
defendant's  locomotive,  evidence  held  sufficient 
to  sustain  a  verdict  for  plaintiff. 

Appeal  from  Superior  Gourt»  Duplin 
Gounty;  GuIoq,  Judge. 

Action  by  Garrie  WilUama  and  another 
against  the  Oamp  Manufacturing  Gompany. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   No  error.  • 

Plaintiffs  sued  for  damage  which  they 
allied  was  caused  by  defendant's  negllgenoe 
in  burning  their  timber.  It  appears  that  the 
defendant  was  <q;>eratlng  a  locomotive  engine 
on  its  railway  about  65  or  70  yards  from 
the  place  where  the  fire  started,  which  was 
on  the  edge  of  a  branch.  The  engine  was 
pushing  back  20  or  25  empty  log  cars  to 
Harvell  Switch,  and  the  smoke  from  the 
fire  was  first  discovered  about  45  minutes, 
or  one  hour,  after  the  engine  had  passed  the 
point  on  the  railway  opposite  the  place  of 
the  fire  on  plaintiffs*  land.  There  was 
evidence  that  the  smokestack  of  the  engine 
was  defective,  as  some  of  the  asbestos  pack- 
ing was  miscdng.  The  witness  A.  B.  Sykes 
described  the  engine  and  its  stack  as  follows : 

"We  had  a  1910  Baldwin  engine,  with  a 
wood-bnmhig  stack  on  it,  a  cone  in  her  damp- 
down,  and  net  in  the  stack.  Was  equipped  as 
wood  burner.  We  were  burning  wood  and  coal 
mixed,  and  box-faced  lightwood  that  morning. 
Was  not  equipped  with  coal  spark  arrester. 
Stadc  was  about  four  feet  high,  I  think.  Same 
stack  as  was  on  engine  the  first  time  I  ever  saw 
It  Examined  stack;  part  of  it  was  so  sparks 
could  not  pass  through  or  out  of  it.  Was  not 
made  solid.  They  have  some  with  solid  tops  and 
some  with  bolts,  and  you  have  to  put  packing 
in   the  latter,   where   they   are  bolted.     This 


stack  was  bolted  around  top,  and  we.  packed  It 
with  asbestos,  or  something  like  that,  to  keep 
the  sparks  from  going  out  of  joints,  best  we 
could.  Some  time  after  that,  within  two  weeks, 
I  think,  we  took  stack  down,  went  in  it,  and 
looked  at  it,  and^my  remembrance  is  that  we 
found  on  one  side  where  this  packing  was  blown 
out,  and  Lamb  English  cut  a  piece  and  put  in 
there  and  clamped  it  down.  We  found  a  little 
hole  in  the  side  of  the  stack,  just  below  where 
packing  is,  where  the  stack  curves;  there  is  a 
litle  hole  in  the  stack.  Suppose  hole  is  three- 
fourths  of  an  inch  long,  and  you  could  sti^ 
a  match  in  it,  I  suppose." 

He  also  said  the  road  Is  lev^  towards 
Harvell  Switch,  except  for  a  little  rise 
occasionally,  and  there  Is  not  much  grade. 
''There  was  no  sign  of  fire  between  railroad 
and  the  run  of  the  branch,  where  the  smoke 
came  from,"  said  the  witness ;  "but  the  wind 
was  blowing  in  the  direction  of  the  fire  from 
the  engine,  and  there  was  no  fire  at  the  place 
near  the  branch  when  the  engine  passed,  on 
its  way  to  the  switch." 

Verdict  and  judgment  for  the  plaintiff,  and 
defendant  appealed. 

Stevens  &  Beasley,  of  Kenanville,  for  ap- 
pellant. 

Geo.  R.  Ward,  of  Wallace,  and  Ward  A 
Ward,  of  New  Bern,  for  app^ees. 

WALKER,  J.  (after  stating  the  facta  aa 
above).  [1]  The  court  charged  the  Jury, 
among  other  things,  as  follows: 

"You  have  the  right  to  consider,  in  passing  up- 
on the  evidence  that  has  been  offered  to  you, 
in  order  to  show  you  that  this  engine  was  the 
origin  of  the  fire,  the  fact  that  there  was  no 
fire  at  that  place  when  the  engine  passed,  that 
the  wind  was  blowing  in  the  direction  of  the 
place  at  whidi  the  fire  occurred,  if  yon  find 
those  facts  -from  the  evidence ;  and  if  you  do 
so  find,  then  the  law  presumes,  or  makes  what  is 
known  as  a  prima  facie  case,  entitling  Mr. 
Williams  to  ask  at  your  hands  your  answer  to 
that  issue,  because,  if  you  shall  have  found  from 
those  facts  that  a  spark  came  from  the  engine 
of  the  defendant,  the  Gamp  Manufacturing 
Company,  and  set  fire  to  the  woods,  the  law 
would  presume,  unexplained,  that  the  engine 
was  negligently  operated,  or  that  it  was  not  fit- 
ted with  proper  appliances  in  good  c<mditi<m,  or 
operated  by  a  skillful  engineer  in  a  carnal 
manner. 


f> 


Defendant  excepted.  This  Instruction  may 
properly  be  subject  to  the  criticism  of  the 
defendant,  as  not  being  very  clear ;  but  it  is 
not  so  erroneous  as  to  be  fatal  to  the  ver- 
dict, for  if  construed  as  a  whole,  and  in  the 
connection  where  we  find  it,  we  do  not  think 
that  an  Intelligent  jury  could  have  been 
misled  by  it.  They  would  natinrally  and 
reasonably  conclude  that  the  fact  to  be  foand. 
In  order  to  constitute  a  prima  fade  case  of 
negligence,  arising  either  from  a  defective 
condition  of  the  engine  or  its  improper  and 
careless  operation,  was  that  the  ^igine  had 
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emitted  the  spark  wbich  caused  the  fire.  If 
this  fact  had  been  found  by  the  Jury  from  the 
evidence,  to  which  the  judge  referred,  it 
would  carry  the  case  to  the  Jury,  and  it 
would  then  deyolye  upon  the  defendant  to 
show  that  the  engine  was  in  proper  condition, 
and  had  been  carefully  handled,  or,  in  de- 
fault of  doing  so,  to  take  the  risk  of  an 
adverse  verdict.  In  other  words,  the  fact 
that  a  spark  from  the  engine  caused  the  fire, 
whether  on  or  off  the  right  of  way,  is 
evidence  of  negligence,  though  not  conclusive, 
and  may  warrant  a  verdict  of  negligence,  in 
the  absence  of  explanatory  proof,  so  that  it 
behooves  the  defendant  to  go  forward  and 
offer  exculpatory  evidence,  unless  there  are 
circumstances  appearing  in  the  plaintiff's 
own  evidence  upon  which  he  may  rely  to 
show  care  on  his  part  The  nature  of  such 
proof  as  makes  a  prima  facie  case  of  negli- 
gence is  discussed  in  Stewart  v.  Oarpet  Ck>., 
138  N.  0.  eo,  50  S.  H.  562,  which  is  cited 
with  approval  in  Sweeney  v.  Erving,  228  U. 
S.  233,  33  Sup.  Ct.  416,  57  L.  Ed.  815,  Ann. 
Oas.  1914D,  905,  where  the  court,  speaking 
through  Justice  Pitney  of  the  maxim  res  ipsa 
loquitur,  says: 

"In  our  opinion,  res  ipsa  loquitur  means  that 
the  facts  of  the  occurrence  warrant  the  infer- 
ence of  negligence,  not  that  they  compel  such 
an  inference;  that  they  furnish  circumstantial 
evidence  of  negligence  where  direct  evidence  of 
it  may  be  lacking,  but  it  is  evidence  to  be 
weighed,  not  necessarily  to  be  accepted  as  suffi- 
cient; that  they  call  for  explanation  or  rebut- 
tal, not  necessarily  that  they  require  it;  that 
they  make  a  case  to  be  decided  by  the  jury,  not 
that  they  forestall  the  verdict.  Bes  ipsa  loqui- 
tur, where  it  applies,  does  not  convert  the  de- 
fendant's general  issue  into  an  affirmative  de- 
fense. When  all  the  evidence  is  in,  the  question 
for  the  Jury  is  whether  the  preponderance  is 
with  the  plaintiff.  Such,  we  think,  is  the  view 
generally  taken  of  the  matter  in  well-considered 
judicial  opinions." 

The  casting  of  sparks  from  a  locomotive 
engine  upon  another's  land,  and  burning  the 
timber  on  it,  is  a  striking  illustration  of  this 
doctrine,  and  the  rule  we  have  mentioned 
applies  strictly  to  such  a  case.  There  are 
many  cases  decided  by  this  court  in  which  it 
has  been  applied.  Williams  v.  Railroad,  140 
N.  O.  623,  53  S.  E.  448 ;  Craft  v.  Timber  Co., 
132  N.  a  151,  43  S.  E.  587;  Knott  v.  RaU- 
road,  142  N.  C.  238,  55  S.  E.  150;  Cox  v. 
Railroad,  149  N.  C.  117,  62  S.  E.  884 ;  Deppe 
V.  Railroad,  152  N.  C.  79,  67  S.  E.  262; 
Komegay  v.  Railroad,  154  N.  0.  389,  70  S. 
E.  731 ;  Currie  v.  Railroad,  156  N.  C.  419,  72 
S.  B.  488;  Hardy  v.  Lumber  Co.,  160  N.  O. 
113,  75  S.  E.  855,  42  L.  R.  A.  (N.  S.)  759; 
Aman  v.  Lumber  Co.,  160  N.  C.  370,  75  S.  E. 
931,  and  the  recent  case  of  Perry  v.  Man- 
ufacturing Co..  176  N.  C.  68,  97  S.  E.  162, 
in  which  the  court  held,  as  will  appear  from 
the  statement  of  the  case  and  the  opinion, 
that  it  was  the  fact  itself  that  a  spark  from 
the  defendant's  engine  caused  the  fire,  which 


made  out  a  prima  fade  case  of  negligence^ 
and  not  merely  the  evidence  of  the  fact,  as 
stated  inadvertently  in  one  part  of  the  print> 
ed  report  of  the  case. 

That  discrepancy  is  what  may  have  caused 
the  Judge,  who  presided  at  the  trial,  to  9,dopt 
the  particular  form  of  Ms  instruction,  though 
afterwards,  and  in  the  same  connection,  he 
pointedly  told  the  Jury  what  is  the  correct 
rule  of  law.  If  the  two  propositions,  which 
he  stated  in  his  instruction,  were  not  so 
closely  and  intimately  connected  as  to  fully 
explain  each  other,  and  thereby  prevent  any 
misunderstanding  by  the  Jury,  we  would 
reverse  for  error;  but  we  cannot  well  see 
how  they  were  misled,  as  we  must  presume 
that  they  were  men  of  at  least  ordinary 
intelligence.  We  call  special  attrition  to 
this  matter,  as  the  rule  should  be  clearly  de- 
fined and  understood,  so  that  there  will  be 
no  misapprehension  of  it  in  its  practical 
application.  The  instruction,  reasonably  con- 
strued, means  that,  if  the  Jury  found,  from 
the  facts  recited  by  the  Judge,  the  main  fact 
that  the  engine  sparks  started  the  fire,  a 
prima  facie  case  was  presented,  calling  upon 
defendant  to  go  forward  with  his  proof  or 
take  the  risk  before  the  Jury  of  an  adverse 
verdict. 

[2]  There  was  evidence  given,  for  the  de- 
fendant, whidi  conflicted  with  that  Intro* 
duced  by  the  plaintlif;  but  the  Jury  alone 
could  settle  this  conflict,  and  while  the  plain- 
tifT  did  not  make  out  a  strong  case,  but  rather 
a  weak  one,  when  we  review  all  of  the  facts 
in  concourse^  we  cannot  withdraw  the  case 
from  the  Jury,  who  are  the  triers  of  the 
facts,  if  there  is  any  evidence  reasonably 
tending  to  support  the  plaintiff's  allegations. 
Wittkowsky  v.  Wasscm,  71  N.  C.  451;  Byrd 
V.  Express  Co.,  139  N.  C.  273,  51  S.  E.  851, 
and  cases  cited.  The  case  of  Broadfoot  v. 
Railroad  Co.,  174  N.  C.  410,  93  S.  B.  932, 
it  seems,  is  directly  in  point  as  Justifying 
the  submission  of  this  case  to  the  Jury;  the 
facts  being  substantially  alike.  See,  also, 
McMillan  v.  Railroad  Co.,  126  N.  C.  725, 
36  S.  E.  129;  McRainey  v.  Railroad,  168  N. 
C.  571,  84  S.  E.  851 ;  Deppe  v.  Railroad  Co., 
152  N.  C.  82,  67  S.  E.  262. 

The  statement  of  the  witness  as  to  the 
dropping  of  sparks  by  this  engine  placed  the 
event  suflidently  proximate  to  the  time  when 
the  fire  started  for  it  to  be  competent  as 
additional  evidence  of  its  defective  condition. 
E^nott  V.  Railroad,  142  N.  C.  238,  55  S.  E. 
150;  Whitehurst  v.  Railroad,  146  N.  C.  591, 
60  S.  E.  648;  Kemer  v.  Railroad,  170  N.  C. 
94,  86  S.  E.  998 ;  Meares  v.  Lumber  Co.,  172 
N.  C.  289,  90  S.  E.  190;  Broadfoot  v.  Rail- 
road Co.,  supra;  Deppe  v.  Railroad,  supra. 

We  are  of  the  oplnioa  that  the  other 
criticisms  of  the  charge  of  the  court,  and  its 
rulings,  are  without  any  substantial  merit 
It  will  be  certified,  therefore,  that  there  is 
no  error  in  the  case. 

No  error. 
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BOARD  OP  COBTRS  OP  YANCEY  COUN- 
TY y.  HALL  et  al.     (No.  607.) 

{SuiHreme  Court  of  North  Carolina.     May  21, 

1919.) 

L  Taxation     «=»568(3)—CaLLEOTioN— Fail- 
ure TO  Account  —  Set-Off  of  Ovebpay- 

liENTS  IN  PbEVIOUS  YeAK-^BoND. 

In  an  action  by  a  board  of  county  commia- 
fiionera  against  a  sheriflf  and  his  bondsmen  to 
recover  an  amount  due  for  taxes  and  penalties, 
defendants  could  not  set  oflt  overpayments  for 
the  taxes  of  previous  years  made  by  the  sheriff 
because  of  mutual  mistake  in  settlements,  since 
there  can  be  no  set-off  against  a  demand  for 
taxes. 

2.  Taxation  ^s»568(8)->Collegtion— Bond 
OF  Collectob-^Aotions. 
In  an  action  by  the  board  of  commissioners 
against  the  sheriff  and  his  bondsmen  for  an 
amount  due  for  taxes  and  penalties,  wherein 
defendants  sought  to  counterclaim  for  over- 
payments during  previous  years,  neither  Re- 
visal  1905,  |  6246,  providing  for  a  deduction 
by  the  state  auditor  from  the  tax  list  of  all  over- 
payments in  former  settlements,  nor  section 
5261  relating  to  the  correction  of  errors  in 
the  abstract  of  taxes,  constitute  a  defense  where 
the  credits  claimed  by  defendants  arose  from  a 
payment  of  more  than  was  due,  notwithstanding 
the  correct  amount  had  been  charged.  ' 

Appeal  from  Superior  Court,  Yancey  Coun- 
ty ;  Finley,  Judge. 

Action  by  the  State,  o^  the  relation  of  the 
Board  of  Commissioners  of  Yancey  County, 
against  W.  A.  Hall  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

This  is  an  action  against  the  sheriff  of 
Yancey  county  and  the  sureties  on  his  bond 
to  recover  $10,578.30  alleged  to  be  dile  on  the 
taxes  for  1916,  and  also  to  recover  the  penal- 
ties provided  for  by  statute  for  the  non- 
payment of  said  amount 

The  defendants  admitted  that  said  amount 
was  due  upon  the  taxes  of  1916,  but  pleaded 
that  nothing  wiTs  due  the  county  on  account 
of  the  defendant  sheriff  having  paid  more 
than  was  due  on  the  taxes  for  the  years 
1913, 1914.  and  1915. 

H1j9  honor  rendered  Judgment  for  the 
amount  due  on  the  taxes  of  1916  and  for  the 
penalties  as  demanded  in  the  complaint,  and 
the  defendants  excepted  and  appealed. 

Pless  &  Winbome,  of  Marion,  Merrim(m, 
Adams  &  Johnston,  of  Asheville,  and  Chas. 
Hutchins,  of  BumsviUe,  for  appellants. 

Hudgins,  Watson  &  Watson,  of  Burnsville, 
for  appellee. 

ALLBN,  J.  The  judgment  from  which  the 
defendants  have  appealed  was  r^idered  upon 
the  pleadings,  and  we  must  therefore  accept 
the  allegations  of  the  answer  by  way  of  de- 


fense as  true,  and  when  so  considered  It  ap- 
pears that  the  defendant  Hall  collected  the 
taxes  of  Yancey  county,  as  sheriff,  for  the 
years  1913,  1914,  1915,  and  1916 ;  that  he  1b 
indebted  to  the  county  for  the  taxes  of  1916 
in  the  sum  of  $10,578.30,  and  that  by  reason 
of  mutual  mistakes  in  settlements  for  former 
years,  to  wit.  In  1913  $8,828.16,  in  1914  $460.- 
80,  in  1915  $2,560.78,  making  a  total  of  $1V 
839.74,  he  has  a  claim  against  the  county 
amounting  to  more  than  is  due  on  the  taxes 
for  the  year  1916. 

This  presents  a  hard  case,  and  parttcularly 
as  to  the  penalties  recovered  against  the 
sheriff  and  his  securities,  approximatinsr 
$5,000,  and  we  would  afford  relief  If  not  re- 
strained by  well-settled  legal  principles. 

The  question  was  ccmsidered  and  the  au- 
thorities dted  in  Graded  School  v.  McDowell, 
157  N.  C.  317,  72  S.  E.  1083,  in  which  the 
sheriff  of  Burke,  admitting  a  balance  to  be 
due  on  the  taxes  for  1905  and  1906,  asked  to 
be  credited  with  certain  commissions  on  the 
collection  of  taxes  for  1903  and  1904,  which 
had  not  been  allowed  in  his  settlements.  The 
court  refused  to  permit  any  deduction  from 
the  taxes  of  1905  and  1906,  and  said: 

"As  against  the  balance  due  by  the  defendant 
as  sheriff  for  taxes  in  his  hands  cc^lected  for 
the  years  1905  and  1906,  no  counterclaim  or 
debt  of  any  kind,  however  valid,  can  be  sus- 
tained. This  has  been  so  fully  discussed  that 
it  is  only  necessary  to  cite  a  few  of  the  cases. 
Wilmington  v.  Bryan,  141  N.  C.  679  [54  S.  B. 
543] ;  GuUford  v.  Georgia  Co.,  112  N.  C  37  [17 
S.  E.  10,  19  L.  R.  A.  485] ;  Catling  ▼.  Com- 
missipners,  92  N.  C.  536  [53  Am.  Rep.  432]; 
Cobb  V.  Elizabeth  City,  75  N.  C.  1 ;  Battle  ▼. 
Thompson,  65  N.  C.  406.  In  Wilmington  ▼• 
Bryan,  141  N.  C.  675  [54  S.  E.  546],  Brown, 
J.,  says  'No  counterclaim  is  valid  against  a 
demand  for  taxes;'  citing  Catling  v.  Commis- 
sioners, supra.  In  same  case  Walker,  J.,  in 
his  dissenting  opinion  (as  to  other  points),  con- 
curs as  to  this  proposition,  and  says:  'Neither 
a  taxpayer  nor  a  sheriff  can  plead  a  set-off  in  a 
suit  against  him  for  taxes  due  and  owing. 
*  *  *  'This  is  so  upon  the  ground  of  public 
policy.  To  permit  a  taxpayer,  or  an  officer 
charged  with  the  collection  of  taxes,  to  set 
up  an  opposing  claim  against  the  state  or  the 
city  might  seriously  embarrass  the  government 
in  its  financial  operations  by  delaying  the  col- 
lection of  taxes  to  pay  current  expenses;'  citing 
the  cases  above  quoted.' 


f> 


[1]  The  obligati<xi  ta  pay  taxes  does  not 
rest  upon  contract,  or  upon  the  consent  of 
taxpayers,  and  is  not  a  debt  in  the  ordinary 
sense  of  the  word.  Taxes  are  cdiarges  im- 
posed by  the  (General  Assembly,  or  under  its 
authority,  for  public  purposes,  and,  upon 
grounds  of  public  policy,  pleas  of  set-off  and 
counterclaim  are  not  allowed  in  behalf  of  the 
taxpayer  or  the  officer,  because  to  do  so 
would  delay  the  collection  and  payment  of 
taxes,  and  would  deprive  the  government  of 
the  means  of  performing  its  functions. 
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government  and  destructive  of  the  v^ry  end 
of  taxation.*'  Ck>oley  on  Taxation,  quoted  in 
Catling  V.  Commissioners,  92  N.  C.  540,  53 
Am.  Rep.  432. 

[2]  The  statutes  upon  which  the  def endantst 
rely  (Rev.  §|  5246  and  5261)  have  no  applica- 
tion to  the  tlicts  in  this  record.  The  first 
permits  a  deduction  by  the  State  Auditor 
from  the  tax  lists  of  "all  overpayments  made 
in  former  settlements,*'  and  the  second  a 
correction  by  the  same  officer  of  any  error 
"tn  consequence  of  an  error  in  the  abstract 
of  taxes  sent  to  the  auditor  or  otherwise'*; 
and,  while  we  think  the  same  deductions  and 
correcti(Xi8  may  be  made  in  settlements  by 
the  county,  under  section  1376  of  the  Reviaal, 
which  provides  that  settlements  by  the  sheriff 
with  the  county  treasurer  shall  be  under  the 
same  rules  and  regulations  as  with  the  au- 
ditor, the  deductions  under  section  5246  are 
confined  to  overpayments  arising  ''by  reason 
of  any  error  in  the  clerk's  abstract  of  tax- 
ables,"  and  the  errors  uq^er  section  5261  to 
those  causing  the  sheriff  to  be  "charged  with 
more  than  the  true  amount  with  which  he 
should  be  chargeable,'*  and  the  credits  whidi 
the  defendants  claim  are  not  from  either  of 
these  causes,  but  because,  being  charged  with 
correct  amounts,  he  paid  more  than  was  due, 
bringing  the  matter  in  defense  within  the 
principle  of  set-off. 

The  reascm  for  thus  limiting  the  operation 
of  the  statutes  is  that  errors  in  the  tax  lists 
and  in  the  records  showing  the  amounts  with 
which  the  sheriff  should  be  chargeable  can  be 
easQy  ascertained  by  calculation,  and  would 
not  involve  delay,  while  to  go  further  would 
break  down  the  principle  that  pleas  of  set-off 
and  counterclaim  cannot  be  allowed  as 
against  a  claim  for  the  payment  of  taxes,  and 
we  do  not  feel  at  liberty  to  extend  the  stat- 
utes beyond  their  declared  purpose. 

In  the  present  case,  although  for  the  pur- 
pose of  this  appeal  we  must  accept  the  allega- 
tions of  the  answer  as  true,  the  plaintiff  de- 
nies that  any  error  has  been  committed,  or 
that  the  defendant  sheriff  has  paid  more  than 
was  justly  due  for  the  years  1913,  1914,  and 
1915,  and  specially  pleads  full  settlements 
made  for  those  years,  in  one  instance,  for  the 
year  of  1913,  showing  that  after  having  given 
a  county  warrant  to  the  defendant  for  $4,005.- 
76  when  it  was  afterwards  discovered  that  a 
mistake  of  $3,000  had  been  made  in  favor  of 
the  defendant  sheriff,  and  by  agreement  of 
the  parties  this  mistake  was  corrected,  and 
all  matters  fully  compromised  and  settled  be- 
tween the  plaintiffs  and  the  defendants  for 
that  year. 

If,  therefore,  we  should  sustain  the  posi- 
tion of  the  defendants,  it  would  be  necessary 
for  the  allegations  of  mistake  made  by  the 
defendants  to  be  tried  and  investigated,  and 
all  of  the  evils  which  the  law  has  undertaken 
to  prevent,  arising  from  withholding  the  or- 


We  have  given  the  matter  careful  con- 
sideration, and  have  concluded  that  the  judg- 
ment must  be  affirmed. 

Affirmed. 

CLARK,  C.  J.,  concurs  in  the  opinion  of  the 
court  in  all  respects  and  in  the  reasons  there- 
in given.  However,  there  are  three  addition- 
al grounds  wbidi  it  may  be  well  to  mention. 

"Recoupment  and  set-off**  were  unknown 
at  common  law  and  were  created  only  by 
statute.  34  Cyc.  625 ;  Boyett  v.  Vaughan,  85 
N.  C.  363.  "Counterclaim  is  broader,  and  em- 
braces, as  a  general  rule,  both  recoupment 
and  set-off,  although  broader  than  either** 
(34  Cya  630),  and  was  unknown  in  this  state 
until  the  Code  of  C^vil  Procedure  (Valentine 
V.  Holloman,  68  N.  C.  475;  Oaither  v.  Gib- 
son, 63  N.  C.  98,  and  cases  dted  to  the  above 
in  Anno.  Ed.;  and  cases  dted  Clark*s  Code 
[3d  Ed.]  I  244). 

Revisal,  |  481,  specifies  that  the  counter- 
claim must  be  dther  (1)  "a  cause  of  action 
arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of 
the  plaintifTs  claim,  or  connected  with  the 
subject  of  the  action,'*  or  (2)  "in  an  action 
arising  on  cohtract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action.*' 

The  plaintiff's  cause  of  action  does  not 
arise  on  contract,  but  is  based  upon  the  duty 
of  the  defendant  sheriff  to  collect  (Rev.  | 
2867)  and  account  to  the  plaintiffs  for  the 
county's  moneys  which  he  has  collected  as  its 
agent  and  should  have  in  hand  (Rev.  |  298). 
Therefore: 

1.  The  defendant  cannot  counterclaim  and 
set  off  against  the  plaint!ff*s  demand  that  he 
should  turn  over  to  the  county  the  money  of 
the  county  which  he  has  in  his  hands  any 
indebtedness  he  claims  against  the  county. 
There  is  no  mutual  indebtedness  by  reason 
of  any  alleged  indebtedness  to  the  sheriff  by 
reason  of  error  in  settlement  of  his  accounts 
of  a  previous  year.  For  that  the  sheriff 
would  have  his  action  of  debt  against  the 
county,  but  he  cannot  give  himself  a  lien  or 
priority  by  withholding  the  public  money  In 
his  hands. 

2.  If  this  counterdaim  could  be  set  up  by 
the  defendant  sheriff  against  the  county  on 
the  ground  that  his  obligation  is  merely  a 
debt  which  he  owes  to  the  county,  it  would 
necessarily  follow  that  he  could  not  be  in- 
dicted for  embezzlement"  (Rev.  H  3408,  5195) ; 
for  an  indictment  does  not  lie  for  the  non- 
payment of  a  "debt" 

3.  If  the  sheriff  could  counterclaim  against 
the  county,  it  can  only  be  because  the  coun- 
ty's claim  is  merely  a  debt,  and  therefore  he 
could  in  sudi  case  set  off  "any  other  cause  of 
action  arising  also  on  the  contract,  and  exist- 
ing at  the  commencement  of  the  action." 
This  would  enable  any  sheriff  to  buy  up  any 
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indebtedness  against  the  county,  notwith- 
standing Rev.  I  3575  (if  bought  at  par),  and 
would  put  It  In  his  hands  to  pay  off  such  In- 
debtedness of  the  county  as  he  thought  fit  out 
of  the  funds  In  his  hands,  leaving  the  current 
expenses  of  the  county  unpaid.  For  this  rea- 
son there  is  a  penalty  on  the  sheriff  of  $1,000 
and  10  per  cent  by  summary  judgment  pre- 
scribed by  Rev.  §  5248. 

These  considerations  are  embraced  in  some 
of  the  decisions  cited  in  the  opinion  of  the 
court.  It  would  be  entirely  destructive  of  the 
responsibility  of  the  sheriff  for  the  funds 
collected  by  him  if  he  could  thus  counter- 
claim against  the  county.  It  is  of  the  high- 
est importance  that  the  money  which  the 
sheriff  receives  on  behalf  of  the  county  shall 
be  promptly  paid  over  without  any  delay* 
For  this  reason  the  money  which  he  collects 
for  taxes  Is  not  a  mere  debt  due  by  him  to  the 
county,  but  it  is  the  county's  own  funds,  for 
which  he  is  made  Indictable  for  emb^zle- 
ment  for  nonpayment  to  the  county.  He  is 
made  chargeable  with  the  entire  tax  list 
when  it  is  placed  in  his  hands,  and  he  is  only 
excused  from  payment  of  any  part  thereof 
upon  allowance  by  the  county  commissioners 
for  "insolvents."  He  is  also  required  to  give 
b<Hid  for  the  faithful  performance  of  his  duty 
in  collecting  the  taxes,  and  to  pay  over  the 
taxes  as  fast  as  they  are  collected,  and  never 
to  retain  more  than  $500  of  the  tax  money  at 
any  time  in  his  possession.  Rev.  §|  298  and 
30a 


a*»  Ga.  114) 

GULF  PAVING  CO.  v.  CITY  OF  ATLANTA. 

(No.  1101.) 

(Supreme  Court  of  Georgia.     May  14,  1910.) 

(Byttahus  5y  the  Oouri.) 

The  dty  of  Atlanta,  desiring  to  repave  a 
portion  of  a  street  within  the  dty  limits  on  the 
basis  of  assessments  against  abutting  property 
owners  for  part  of  the  cost  of  the  improvement 
and  against  the  property  of  the  street  car  com- 
pany which  occupied  the  street  for  a  part  of 
the  cost  of  the  improrement,  and  without  any 
provision  for  payment  of  the  balance  of  the 
cost  of  the  improvement,  except  that  the  board 
of  commissioners  of  roads  and  revenues  of  the 
county  of  Fulton  "had  appropriated"  a  specified 
amount  for  that  purpose,  advertised  for  bids 
to  make  the  improvement,  and  in  the  adver- 
tisement provided  that  each  bidder  should  depos- 
it $1,000,  conditioned  to  enter  into  a  contract 
to  make  the  improvement  in  the  event  the  bid 
should  be  accepted,  and  that  upon  failure  to  en- 
ter into  the  contract  the  deposit  should  be  for- 
feited to  the  city  as  liquidated  damages.  The 
Uulf  Paving  Company  filed  a  bid,  and  in  con- 
nection therewith  made  a  deposit  of  $1,000 
with  the  city,  conditioned  as  above  mentioned. 
The  bid  was  accepted,  and  after  notice  of  the 
acceptance  a  demand  was  made  upon  the  bid- 
der to  execute  the  contract  to  do  the  paving. 


The  Gulf  Paving  Company  declined,  upon  the 
ground  that  the  city  had  not  provided  means 
with  which  to  pay  for  the  work,  a  fact  un- 
known to  it  when  the  bid  was  made,  and  conse- 
quently had  no  authority,  ''under  the  Constitn- 
tion  and  laws  of  the  state,"  to  enter  into  the 
contract  Thereafter,  the  dty  having  notified 
the  Gulf  Paving  Company  that  it  would  claim 
the  amount  deposited  as  a  forfeiture  and  for 
liquidated  damages,  retained  for  its  own  use 
the  $1,000  so  deposited.  The  Gulf  Paving  Com- 
pany then  brought  an  action  for  money  had  and 
recdved,  to  recover  that  amount.  The  petition, 
alleging  facts  as  above  indicated,  was  dismissed 
on  general  demurrer,  and  the  plaintiff  excepted. 
The  bill  of  exceptions  was  returned  to  the  Court 
of  Appeals.  That  court  dedded :  (1)  "Since  the 
adoption  of  the  amendment  to  section  2  of  ar- 
ticle 6  of  the  Constitution  of  this  state,  rati- 
fied November  7, 1916,  ♦  ♦  ♦  and  prodaimed 
by  the  Governor  on  December  15,  1916^  as  a 
part  of  the  Constitution,  the  Court  of  Appeals 
has  no  jurisdiction  of  any  case  that  involves 
a  construction  of  the  Constitution  of  the  state 
of  Georgia."  (2)  **Under  repeated  rulings  of 
the  Supreme  Court,  that  court  vnll  not  pass 
upon  a  constitutional  question  not  properly  rais- 
ed in  the  court  below.  A  constitutional  ques- 
tion is  not  properly  raised,  where  no  provi- 
sion of  the  Constitution  is  specified.  Johnston 
V.  Brenau  CJollege,  146  Ga.  182,  91  S.  B.  85 
(5)."  (3)  "Under  the  foregoing  rulings  the 
question  as  to  whether  the  dty  of  Atlanta,  un- 
der the  Constitution  of  this  state,  could  legal- 
ly enter  into  the  proposed  contract  set  forth  in 
the  petition,  cannot  be  considered  by  this  court ; 
nor  can  the  question  be  certified  to  the  Supreme 
Court;  nor  can  the  case  be  transferred  to  the 
Supreme  Court"  (4)  "The  question  last  refer- 
red to  bdng  eliminated,  the  petition  did  not 
set  forth  a  cause  of  action,  and  the  court  did 
not  err  In  sustaining  the  genertd  demurrer  and 
dismissing  the  petition."  96  S.  E.  392.  The 
plaintiff,  being  dissatisfied  witii  the  judgment 
of  the  Court  of  Appeals,  filed  a  petition  for 
certiorari  to  the  Supreme  Court,  which  was 
granted.  It  was  alleged  that  the  Court  of 
Appeals  erred  in  holding:  "(1)  that  this  case 
'involved  a  construction  of  the  Constitution  of 
the  state  of  Greorgia';  (2)  that  'whether  the 
city  of  Atlanta,  under  the  Constitution  of  this 
state,  could  legally  enter  into  the  proposed  con- 
tract set  forth  in  the  petition,  cannot  be  con- 
sidered by  this  court*;  and  (3)  that  'the  court 
did  not  err  in  sustaining  the  general  demurrer 
and  dismissing  the  petition.' " 

1.  COUBTS  ^=»217— JUBISDIOTION  OF  SUPBEMB 
COUBT— COWSTITUTIONAL  QUESTION— "(^ON - 
8TBU0TION  OF  THE  CONSTITUTION." 

Under  the  constitutional  amendment,  defin- 
ing the  jurisdiction  of  the  Supreme  Court  and 
the  Court  of  Appeals  (Acts  1916,  p.  19),  the 
Supreme  Court  has  exclusive  jurisdiction  to 
correct  errors  committed  by  the  several  trial 
courts  therein  specified,  "in  all  cases  that  in- 
volve the  construction  of  the  Constitutioii  of 
the  state  of  Georgia  or  of  the  United  Htates, 
or  treaties  between  the  United  States  and  for- 
eign governments;  in  all  cases  in  which  the 
constitutionality  of  any  law  of  the  state  of 
Georgia  or  of  the  United  States  is  drawn  in 
question,"  etc.     The  Court  of  Appeals  has  Jn- 
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rifldlctioii  to  correct  errors  of  law  from  the  same 
courts  ''in  all  cases  in  which  such  jurisdiction 
has  not  been  conferred  by  this  Constitution  up- 
on the  Supreme  Court" 

(a)  The  words  "construction  of  the  Constitu- 
tion," etc.,  as  here  employed,  contemplate  con- 
Btruction  where  the  meaning  of  some  provision 
of  the  Constitution  is  directly  in  question,  and 
is  doubtful  by  force  of  its  own  terms  or  un- 
der the  decisions  of  the  Supreme  Court  of  the 
United  States  or  of  the  Supreme  Court  of 
Georgia,  and  the  provision  of  the  Constitution 
in  which  they  are  employed  is  not  to  be  con- 
strued as  denying  to  the  Court  of  Appeals  Ju- 
risdiction of  cases  which  involve  mere  applica- 
tion of  unquestioned  and  unambiguous  provi- 
sions of  the  Constitution  to  a  given  state  of 
facts.  See  Fews  v.  State,  1  Ga.  App.  122,  58 
S.  E.  d4 ;  Goz  v.  State,  19  Ga.  App.  283,  289, 
91  S.  E.  422. 

(b)  The  decision  of  the  case  involved  applica- 
tion of  the  Constitution  and  laws  of  the  state 
in  a  general  sense,  but  did  not,  witiiiin  the  mean- 
ing of  the  above  provision  of  the  Constitution, 
involve  any  construction  of  the  state  or  fed- 
eral Constitution  or  any  treaty ;  and  it  was  er- 
roneous for  the  Court  of  Appeals,  in  rendering 
its  decision,  to  decline  to  rule  on  the  city's  lia- 
bility to  the  plaintiff  on  the  ground  that  it  in- 
volved a  construction  of  the  Constitution  of 
this  state. 

2.  Cebtiobasi  ^=s>64(1)— JXTBISDIOnON  OF  Su- 
PRKICB  COUBT  —  COKTSTITDTIONAL  AMEND- 
MENT. 

The  amendment  to  the  Constitution  ratified 
in  1916,  supra,  provides:  "It  shall  also  be  00m- 
petont  f6r  the  Supreme  Court  to  require,  by 
certiorari  or  otherwise,  any  case  to  be  certified 
to  the  Supreme  Court  from  the  Court  of  Ap- 
peals for  review  and  determination  with  the 
same  power  and  authority  as  if  the  case  had 
been  carried  by  writ  of  error  to  the  Supreme 
Court."  The  writ  of  certiorari  having  issued  in 
this  case,  the  Supreme  Court  has  Jurisdiction 
to  rule  upon  the  several  assignments  of  error 
made  by  the  bill  of  exceptions.  It  is  so  held  in 
cases  of  certiorari  from  the  Circuit  Court  of 
Appeals  to  the  Supreme  Court  of  the  United 
States.  City  of  Denver  v.  New  York  Trust  Co., 
229  U.  S.  123.  33  Sup.  Ct  657,  57  L.  Ed.  1101 ; 
Donovan  v.  Penn.  Co.,  199  U.  S.  279,  292,  26 
Sup.  Ct.  91,  93  (50  L.  Ed.  192).  In  the  latter 
case  the  court  said:  "As  this  case  is  before  us 
on  writ  of  certiorari,  we  can  dispose  of  all 
questions  arising  on  the  record."  The  simi- 
larity of  the  provision  of  the  state  Constitu- 
tion to  that  of  the  federal  statute  is  such  as 
to  render  federal  decisions  applicable  upon 
questions  of  this  character.  Central  of  Ga. 
Ry.  Co.  V.  Xesbik,  146  Ga.  620,  91  S.  E.  873. 

3b  MUNXOIPAIi  COBPORATIONS  ^=s>868(l)-- CRE- 
ATION OF  Liability  fob  Cubbent  E^zpens- 
E8— fi^NDS  to  Meet  Liabilitt— CoNSTrru- 
nONAL  Pbovibions. 

Before  a  liability  for  a  legitimate  current 
expense    can    be   incurred    by    a   municipality 


without  creating  a  debt,  within  the  meaning  of 
article  7,  |  7,  par.  1,  of  the  Constitution  of 
this  state  (Civ.  Code  1910,  |  6563),  there  must, 
at  the  time  of  incurring  the  liability,  be  a  suf- 
ficient sum  in  the  treasury  which  can  be  law- 
fully used  to  pay  the  liability  incurred,  or  there 
must  be  authority  and  ability  to  raise  a  suf- 
ficient sum  to  discharge  the  liability  by  taxa- 
tion during  the  current  year,  or,  where  the 
legitimate  current  expense  is  for  paving  a  street 
upon  the  basis  of  assessment  of  abutting  prop- 
erty, the  money  to  satisfy  the  liability  must 
be  provided  for  by  the  lawful  assessment  of 
property  by  the  municipality  to  pay  the  cost 
of  paving.  City  of  Waycross  v.  Tomberlin,  146 
Ga.  504,  91  S.  E.  560. 

(a)  Even  if  the  board  of  commissioners  of 
roads  and  revenues  for  the  county  of  Fulton, 
in  the  absence  of  express  authority,  eould  ap- 
propriate county  money  to  the  City  of  Atlanta 
for  the  purpose  of  paving  streete  in  that  city 
(De  Vaughn  v.  Booten,  146  Ga.  836^  92  S.  E. 
629;  Howard  v.  Early  County,  104  Ga.  669, 
30  S.  E.  880;  15  Corpus  Juris,  586,  587),  the 
mere  "appropriation"  by  the  county,  of  money 
for  such  purpose  would  not  be  such  a  provi- 
sion by  the  city  for  paying  the  cost  of  the  im- 
provement as  would  authorize  it  to  incur  a 
liability  therefor.  See  Tate  v.  City  of  Elbei> 
ton,  136  Ga.  301,  71  S.  B.  420  (4). 

4.  Petition— Sufficiency. 

Applying  the  principles  announced  in  the 
preceding  division,  the  petition  alleged  a  cause 
of  action,  and  it  was  erroneous  for  the  trial 
court  to  dismiss  the  petition  upon  general  de- 
murrer. 

5.  Disposition. 

The  judgment  of  the  Court  of  Appeals  is 
reversed,  and  the  case  is  remanded  for  disposi- 
tion by  that  court  in  accordance  ^th  the  rul- 
ings made. 


Certioiari  to  Court  of  AxHpeals.  * 

» 

Action  by  the  Gulf  Paving  Company 
against  the  City  of  AUanta.  Petition  dis- 
missed on  general  demurrer,  and  plaintiff 
excepts  and  brings  error,  and  from  a  Judg- 
ment of  the  Court  of  Appeals  (96  S.  E.  392), 
affirnrlng  the  Judgment  below,  plaintiff  peti- 
tioned for  certiorari  to  Supreme  Court,  which 
was  granted.  Reversed  and  remanded  to 
Court  of  Appeals. 

Anderson,  Rountree  &  Crenshaw,  of  At- 
lanta, for  plaintiff  in  error. 

J.  Ih  Mayson  and  S.  D.  Hewlett,  b^  of 
Atianta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed,  and 
case  remanded.    All  the  Justices  concur. 


«s»For  oth«r  cases  see  same  topte  and  KBT-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 
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8TAMtiET  eC  al.  t.  REEVES  et  aL 
(No.  1252.) 

(Saprema  Cknirt  of  Georgia:     May  15,  1919.) 

(8yUahu9  by  the  Court.) 
1.  LnoTATioif  OF  Actions  ^=972(3)— 'Miitob- 

ITT— SiTIT  FOB  RKFOBMATION  OF  DDBD. 

The  contention  that  the  suit  is  barred  by  the 
statute  of  limitations  is  ip^thout  merit 

2.  REFOBMATION  OF  INSTBUMBNTS  ^=s>82~PB- 
TITION  BT  MmOB  RjEMAINDBBMAN— LaOHEB. 

Under  the  facts  of  the  case  the  petition  was 
not  barred  on  tiie  ground  of  laches. 

3.  Rbfobmation  of  Ixvstbttments  ^=s>36{iy— 
Equitablb  Petition-^Sufficiency. 

The  deed  upon  which  plaintiffs  base  their 
daim  conveyed  a  life  estate  to  Mrs.  Stephens, 
the  first  taker,  with  remainder  to  her  children. 
One  of  her  children,  who  was  in  life  when  the 
deed  was  executed,  having  predeceased  her,  leav- 
ing children,  these  children  took  a  vested  re- 
mainder, and,  being  minors,  are  not  barred  by 
the  statute  of  limitations;  and,  their  demand 
not  being  stale,  the  petition  set  out  a  cause 
of  action.  The  judgment  of  the  court  dismissing 
the  same  on  general  demumr  was  erroneous. 

(Additional  8yllalnt9  hy>  Editorial  Staff.) 

4.  Equitt   ^s»72(1)  —  Stale   Demand    Dog- 

TBINE. 

The  doctrine  of  stale  demand  is  a  purely 
equitable  one,  and  only  arises  whenever  from 
the  lapse  of  time  and  laches  of  the  plaintiff  it 
would  be  inequitable  to  allow  a  party  to  enforce 
his  legal  rights. 

Error  from  Superior  Court,  Upson  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Suit  by  Mary  Irene  Stanley  and  others 
against  L.  B.  Reeves,  administratrix  of  the 
estate  of  John  H.  Reeves,  deceased,  and  oth- 
ers. Demurrer  to  petition  sustained,  petition 
dismissed,  and  plaintiffs  bring  error.  Re- 
versed. 

In  18d4  William  T.  Garland  willed  his  en- 
tire estate  "to  be  the  property  In  absolute 
fee  simple**  of  his  wife,  Sarah  A.  Garland, 
and  four  named  children,  to  be  equally  divid- 
ed in  kind  among  them  upon  the  youngest 
child  becoming  of  age,  marriage  of  the  wid- 
ow, or  upon  marriage  of  any  of  the  children 
before  attaining  majority,  proper  allotment 
to  be  made  by  the  wife  to  such  child.  Sarah 
A.  Garland  and  William  T.  Garland,  Jr.,  one 
of  the  children,  were  appointed  to  execute 
the  will.  In  1873  William  T.  and  Sarah  A. 
Garland  individually  conveyed  by  deed  to 
Melvina  C.  E.  Stephens  (formerly  Melvina  C. 
E.  Garland,  one  of  the  children  above  nam- 
ed) during  her  life,  and  at  her  death  to  her 
children,  a  portion  of  the  land  covered  by  the 
will  above  mentioned,  including  the  south 
half  of  lot  98  in  the  Tenth  district  of  Upson 
county.    It  was  the  intention  of  all  the  par- 


ties to  the  deed  to  convey  tbe  south  half  of 
lot  97,  but  through  accident  and  mistake  in 
the  identity  of  the  two  lots  the  number  was 
stated  in  the  deed  as  98  instead  of  97.  Mrs. 
Stephens  took  possession  of  the  south  half 
of  lot  97,  instead  of  the  south  half  of  lot  98 
as  called  for  In  the  deed.  This  conveyance 
was  made  in  order  to  effectuate  a  settlement 
with  Mrs.  Stephens  of  her  Interest  in  the  es- 
tate of  William  T.  Garland ;  she  at  the  same 
time  conveying  her  interest  in  the  rest  of  the 
estate  to  W.  T.  Garland  and  making  in  the 
deed  to  him  the  mistake  of  conveying  the 
south  half  of  lot  97  instead  of  the  south  half 
of  lot  98.  He  went  into  possession  of  the 
south  half  of  lot  98,  and  his  heirs  are  now  in 
possession  of  the  same. 

In  1886  Mrs.  Stephens  sold  her  land  to  Su- 
san p.  Ward,  making  the  same  mistake  in 
description  as  to  lot  Nos.  98  and  97  that  had 
been  made  in  the  deed  to  her.  Susan  D. 
Ward  w&at  into  possession  of  the  south  half 
of  lot  97.  She  afterwards  conveyed  the  land 
to  John  Q.  Fox  under  a  Uke  description,  the 
conveyance  reciting  that  the  land  was  the 
same  as  that  conveyed  by  the  deed  from  W. 
T.  and  Sarah  A.  Garland  to  Mrs.  St^hens. 
Fox  discovered  the  mistake  in  description, 
and  on  February  18,  1893,  procured  from 
Mrs.  Stephens  a  deed  reciting  that  "this  deed 
Is  made  for  the  purpose  of  correcting  a  mis- 
take in  a  deed  made  by  Melvina  C  E.  Ste- 
phens to  Susan  D.  Ward,  ^  ^  ^  in  which 
deed  one  hundred  and  sixty  acres  of  the 
southern  portion  of  lot  of  land  98  in  the  10th 
Dlst.  of  Upson  County,  Ga.,  is  conveyed, 
when  it  should  have  been  one  hundred  and 
sixty  acres  of  the  southern  portion  of  lot  of 
land  No.  97,  in  the  10th  Dlst.  of  Upson  Coun- 
ty, Ga."  By  a  chain  of  intermediate  convey- 
ances the  land  passed  from  Fox  to  John  H. 
Reeves,  and  thence  to  his  administratrix. 
Mrs.  Stephens  died  on  March  8,  1908,  during 
Reeves'  possession  of  the  property.  At  the 
time  of  the  execution  of  the  deed  from  W.  T. 
and  Sarah  A.  Garland  to  Mrs.  Stephens  she 
had  three  children,  Mary  Irene  Stanley,  Wil- 
liam T.  Stephens,  and  Garland  Stephens. 
Another  son  was  lK>m  afterward,  but  both 
he  and  Garland  Stephens  died  in  infancy, 
leaving  neither  wife  nor  children.  William 
T.  Stephens  died  prior  to  the  death  of  his 
mother.  He  left  as  his  sole  heirs  at  law  Bes- 
sie Stephens,  Nora  Stephens,  and  Garland 
Stephens,  minors. 

An  equitable  petition  was  brought  by  Mary 
Irene  Stanley  as  next  friend  of  the  three  mi- 
nors just  named,  alleging  in  substance  the 
above-stated  facts;  that  plaintiffs  stand 
ready  to  rectify  the  mistake  arising  from  the 
confusion  of  lot  numbers,  and  that  upon  tbe 
death  of  Mrs.  Melvina  Stephens  th^,  as  re- 
maindermen under  the  deed  from  W.  T.  and 
Sarah  A.  Garland  to  Mrs.  Stephens,  became 
entitled  to  the  possession  of  an  undiylded 
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third  interest  in  160  acres  of  land  on  the 
sonth  side  of  land  lot  97;  that  because  of 
the  mistake  in  the  deed  last  mentioned  they 
are  unable  to  sue  at  law  for  the  possession 
of  the  land  and  for  recovery  of  mesne  prof- 
its. They  pray  for  reformation  of  the  deed, 
and  that  they  have  and  recover  of  Mrs.  Leola 
Reeves,  administratrix  of  the  estate  of  John 
H.  Reeves,  possession  of  an  undivided  third 
interest  in  said  160  acres  of  land  on  the 
south  side  of  land  lot  97,  with  rents  and  prof- 
its from  the  date  of  Mrs.  Stephens'  death. 
Attached  to  the  petition  as  exhibits  are  cop- 
ies of  the  will  of  William  T.  Garland  and  of 
the  deed  from  William  T.  and  Sarah  A.  Gar- 
land to  Mrs.  Stephens.  The  petition  was  de- 
murred to  by  Mrs.  Reeves,  administratrix: 
(a)  For  want  of  equity ;  (b)  because  the  alle- 
gations do  not  state  a  case  entitling  petition- 
ers to  any  recovery  against  the  defendant; 
(c)  because,  if  they  were  ever  entitled  to  any 
relief,  the  petitioners  are  barred  by  the  stat- 
ute of  limitations,  more  than  7  years  having 
elapsed  since  the  right  of  action  accrued;  (d) 
because  the  right  of  action  asserted  is  a 
"stale  demand,"  more  than  43  years  having 
elapsed  since  the  execution  of  the  deed 
sought  to  be  reformed,  no  legal  reason  being 
stated  in  the  petition  why  the  mistake  has 
not  been  corrected  or  why  the  parties  inter- 
ested have  not  petitioned  the  court  for  its 
correction  during  this  long  period;  (e)  be- 
cause the  right  of  action  is  barred  by  the 
laches  of  petitioners  and  those  under  whom 
they  claim.  The  demurrer  was  sustained, 
and  the  petition  dismissed,  and  the  plaintiffs 
excepted. 

Little,^  Powell.  Smith  A  Goldstein,  of  At- 
lanta, and  Claude  Worrill,  of  Thomaston,  for 
plaintiffs  in  error. 

Robt  L.  Bemer,  of  Macon,  and  M.  H. 
Sandwich,  of  Thomaston,  for  defendants  in 
error. 

GIIiBERT,  J.  [1]  1.  The  contention  that 
the  suit  is  barred  by  the  statute  of  limita- 
tions is  without  merit.  William  T.  Stephens 
was  one  of  three  children  of  Melvina  Ste- 
phens at  the  time  of  the  conveyance  of  the 
land  to  her.  The  son  predeceased  the  moth- 
er. On  the  death  of  Mrs.  Stei^ens  the  re- 
mainder interest  of  William  T.  Stephens  im- 
mediately vested  in  his  children,  the  plain- 
tifTs  in  this  case.  These  children  were  mi- 
nors when  the  suit  was  filed. 

[2, 4]  2.  The  demurrer  based  upon  the 
ground  that  the  petition  undertook  to  set  out 
a  stale  demand  is  also  without  merit.  Mrs. 
Reeves  is  the  only  defendant  demurring  to 
the  petition.  She  is  in  possession  of  the  land 
holding  the  same  under  Mrs.  Stephens  by 
successive  conveyances.  Mrs.  Steph^s  in 
her  lifetime  made  a  second  deed  for  the  sole 
purpose  of  correcting  the  error  in  the  de- 
scription as  it  affected  the  predecessors  in 
title  of  Mrs.  Reeves;    so  that  Mrs.  Reeves 
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has  the  benefit  of  the  very  reformation  which 
these  plaintiffs  are  undertaking  to  obtain  in 
this  suit.  The  other  defendants  occupying 
lot  98  under  a  deed  purporting  to  convey  lot 
97  are  themselves  In  need  of  the  reformation, 
and,  so  far  as  this  record  discloses,  are  mak- 
ing no  objection  to  such  a  judgment.  Mrs. 
Reeves  and  her  predecessors  in  title  hold 
under  Mrs.  Stephens,  the  life  tenant,  and 
their  possession  could  not  be  disturbed  until 
that  tenancy  expired.  Mrs.  Stephens  died  on 
March  8,  1908.  The  record  does  not  show 
the  date  on  which  this  suit  was  filed,  but  it 
does  show  that  service  was  acknowledged  on 
the  petition  on  April  9,  1917.  The  petition- 
ers  were  then  minors.  In  so  far  as  the  peti- 
tion seeks  to  reform  the  deed,  it  is  not  di- 
rected against  Mrs.  Reeves,  whose  possession 
and  daim  of  title  is  consistent  with,  and  not 
adverse  to,  the  reformation  sought,  but  is 
against  the  other  defendants  as  stated  above, 
who  do  not. object 

'The  doctrine  of  stale  demand  is  a  purely  eg-' 
aitable  one,  and  only  arises  whenever  from  the 
lapse  of  time  and  ladies  of  the  plaihtiff  it  would 
be  inequitable  to  allow  a  par^  to  enforce  his 
legal  rights."  Ellis  v.  Smith,  112  Ga.  480,  482, 
87  S.  E.  739. 


In  Pierce  v.  Middle  Georgia  Land  Co.,  131 
Ga.  99,  61  S.  E.  1114,  it  was  said: 

"Equity  follows  the  analogy  of  the  law,  and 
will  not  dose  her  doors  to  the  complaint  of  the 
true  owner  of  land  to  cancel  a  deed  constituting 
a  doud  on  his  title,  when  the  complaint  is 
made  within  a  less  time  than  that  in  which  pre- 
scription could  have  ripened,  and  where  no 
spedal  circumstances  appear  demanding  an  earli- 
er application/' 

[3]  3.  The  deed,  construed  by  itself,  gives 
a  life  estate  to  Mrs.  Stephens  and  a  vested 
remainder  to  her  children.  Following  the 
statement  of  the  consideration,  the  language 
"doth  grant,  bargain,  sell,  alien,  and  confirm 
unto  the  said  Melvina  Stephens  during  her 
life,  and  at  her  death  to  her  children,"  dear- 
ly describes  a  life  estate  in  the  first  taker 
and  remainder  to  the  children,  and  that  will 
not  be  reduced  by  the  other  words  unless  it 
was  dearly  the  intention  of  the  grantor  to 
do  it;  and  the  following  words,  "her  heirs  or 
assigns,"  do  not  have  this  effect,  for  under 
the  provision  of  Civil  Code,  |  3660,  where 
there  are  limitations  over  to  "heirs  of  the 
body,"  etc.,  or  words  of  similar  import,  they 
shall  be  held  to  mean  children,  whether  the 
parent  be  dead  or  alive,  and  under  such 
words  children  and  the  descendants  of  de- 
ceased children  by  representation  take.  Ew- 
ing  V.  Shropshire,  80  Ga.  374,  377,  378,  7  S. 
E.  654;  MUner  v.  Gay,  145  Ga.  858,  90  S.  E. 
65.  Of  course  it  is  a  rule  that  every  convey- 
ance properly  ex^uted  shall  be  construed  to 
convey  the  fee  unless  a  less  estate  is  men- 
tioned and  limited  in  the  conveyance;  but  in 
this  deed,  under  the  unambiguous  words 
which  we  have  quoted,  a  less  estate,  to  wit. 
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a  life  estate,  is  limited.  And  if  there  is  some 
confusion  in  the  terms  employed  in  the  sub- 
sequent part  of  the  deed,  the  limitation  of 
the  property  to  the  children  of  Melvina  Ste- 
phens and  her  children  as  aforesaid,  or  heirs, 
executors,  administrators,  and  assigns,  nev- 
ertheless the  expression  "as  aforesaid"  indi- 
cates that  the  grantor  still  has  in  mind  the 
provisions  that  were  expressly  made  in  the 
part  of  the  deed  which  we  have  first  quoted 
and  held  to  convey  a  life  estate  to  the  first 
taker  and  remainder  to  the  children.  Sec- 
tion 4187  of  the  Civil  Code  declares: 

"If  two  clauses  in  a  deed  be  utterly  incon- 
sistent,  the  former  must  prevail;  but  the  in- 
tention of  the  parties,  from  the  whole  instru- 
ment, should,  if  possible,  be  ascertained  and  car- 
ried into  effect." 

Considering  the  whole  deed  together,  which 
it  is  our  duty  to  do,  we  do  not  think  that  any 
two  clauses  of  the  deed  are  utterly  inconsist- 
ent That  part  of  the  deed  naming  the  par- 
ties of  the  second  part  recites  that  "Melvina 
Stephens  and  her  children"  are  of  the  second 
part.  This,  of  course,  does  not  undertake  to 
describe  the  quantity  of  estate  which  the 
mother  and  children  respectively  are  to  take 
under  the  deed.  It  merely  recites  that  they 
are  all  grantees.  The  granting  clause  of  the 
deed  provides  that  the  property  is  sold  and 
conveyed  unto  "the  said  Melvina  Stephens 
during  her  life  and  at  her  death  to  her  chil- 
dren and  her  heirs  and  assigns."  There  is  no 
necessary  conflict  between  these  two  clauses. 
In  the  habendum  clause  the  words  "her,  the 
said  Melvina  Stephens,  and  her  children  as 
aforesaid,"  and  in  the  warranting  clause  the 
same  words,  are  found.  As  stated  above,  the 
word  "aforesaid"  can  only  refer  to  the  grant- 
ing clause  which  definitely  fixes  the  respec- 
tive estates.  If  we  concede  for  the  sake  of 
argument  that  an  inconsistency  can  be  found 
between  the  granting  clause  and  the  haben- 
dum and  warranty  clauses,  the  former  must 
prevail.  We  do  not  think,  however,  that 
there  is  any  irreconcilable  inconsistency.  The 
decision  in  Burnett  v.  Summerlln,  110  Ga. 
349,  35  S.  E.  655,  dealt  with  a  deed  not  iden- 
tical with  that  in  the  present  case,  but  sufQ- 
ciently  like  it  to  furnish  authority  for  the 
conclusions  at  which  we  have  arrived.  The 
will  attached  to  the  petition  as  an  exhibit 
does  not  limit  the  interest  of  Mrs.  Stephens 
in  the  estate  of  her  father.  The  petition  al- 
leges that  the  will  was  probated,  but  does  not 
allege  that  the  deed  was  made  by  the  persons 
designated  as  executors  in  that  capacity, 
rhe  deed  itself  shows  the  contrary.  The  pe- 
tition does  allege  that  the  deed  was  made  in 
settlement  with  Mrs.  Stephens  for  her  inter- 
est in  the  estate  of  her  father  and  of  her  in- 
heritance of  that  portion  of  her  father's  es- 
tate devised  to  a  brother  and  sister  who  had 
died.    In  the  deed  there  is  no  internal  refer- 


ence to  the  will  for  the  purpose  of  forming 
a  connecting  link  between  the  two  instru- 
ments. It  is  not  shown  that  the  land  con- 
veyed by  the  deed  to  Mrs.  Stephens  consti- 
tuted her  exact  share  of  the  estate.  It  may 
be  that  she  received  and  accepted  a  deed  to 
a  much  more  valuable  part  of  the  estate  than 
she  was  entitled  to,  and  that  the  other  heirs 
were  moved  to  accede  to  such  unequal  distri- 
bution in  consideration  of  the  acceptance  by 
Mrs.  Stephens  of  a  life  estate  with  remain- 
der to  her  children.  This,  of  course,  is  a 
mere  possibility,  but  it  is  sufllcient  to  sug- 
gest a  reason  against  projecting  the  language 
of  the  will  into  the  deed  for  the  purpose  of 
ascertaining  the  intent  of  the  parties  to  the 
deed  and  thus  aiding  in  the  construction. 
Mrs.  Stephens  accepted  the  land  and  went 
into  possession  thereof  under  the  belief  of 
all  parties  that  the  description  in  the  deed 
referred  to  the  land  which  she  was  accepting. 
She  treated  it  so  by  selling  and  conveying  it 
to  another.  She  could  not  thereafter  claim 
any  greater  estate  than  that  provided  for 
her  in  the  deed.  Civil  Code,  |  4180;  Dixon 
V.  Patterson,  135  Ga.  183,  09  S.  B.  21(2); 
Kytle  V.  Kytle,  128  Ga.  387,  57  S.  E.  748(2); 
McCraw  v.  Webb,  134  Ga.  579,  68  S.  B.  324. 
This  limitation  would  apply  to  all  who  claim 
under  the  life  tenant,  since  she  could  convey 
no  greater  title  than  she  possessed.  Stubbs 
V.  Glass,  143  Ga.  66,  84  S.  E.  126 ;  Hitchcock 
V.  Hines,  143  Ga.  377,  85  S.  E.  119. 

Judgment  reversed. 

AU  the  Justices  concur. 


(149  Oa.  126) 
CRAWrORD  V.  WILLIAMS  et  al.    (No.  1208.) 

(Supreme  Court  of  Georgia.    May  14, 1919.) 

(SyttahuM  hy  the  Court,) 

1.  Appeal  and  Erbob  ^s»401~Dismi88ax.  of 
Wbit  of  Ebbob. 

The  motion  to  dismiss  the  writ  of  error  is 
without  merit. 

2.  Mines  and  Minbbals  <S=»60— Mining  Of- 
EBATioNgH-AcnoNS— Sufficiency  of  Peti- 
tion. 

The  petition  set  out  a  cause  of  action,  and 
the  judgment  dismisshig  the  same  on  general 
demurrer  was  erroneous. 

(Addiiumdl  SyllabUM  hy  Editorial  Staff.) 

3.  PuEADiNG  ^=s>214(l)  —  DEMUBBEft— Admis- 
sions. 

The  allegations  of  a  petition  considered  on 
demurrer  are  accepted  as  true. 

4.  Mines  and  Minebals  ^=»5S—Lea8B— Op- 
tion Contbactv-Unilatebal  Contbact. 

Where  lease  provided  for  mining  of  miner- 
als on  royalty  basis,  and  option  contract  of 
purchase  recited  a  consideration,  $1  paid  by  lea- 
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see  to  lessor  and  mutnal  benefits,  it  was  not  a 
unilateral  contract,  but  was  supported  by  valu- 
able consideration,  including  mutual  benefits, 
and  was  valid. 

6.  Lis  Pendens  ^=s>25(1)— Pabtieb  Bound- 
Notice — Statuvb. 

Where  option  contract  was  obtained  by 
plaintiff,  pending  litigation  between  other  party 
to  contract  and  his  vendor,  but  prior  to  the 
decree,  the  pending  suit  was  notice  to  plaintiff, 
under  Civ.  Code  1910,  §  4533,  so  that  he  would 
have  been  bound  by  any  judgment  duly  and 
not  collusively  prosecuted. 

6.  Specific  Pebfobmance  <&==>5  —  Repabablb 
Injuby— Adequate  Remedy  at  Law. 

Even  if  injury  to  one  holding  option  con- 
tract from  a  purchaser  was  reparable  in  dam- 
ages after  the  fraud  of  the  purchaser  and  his 
vendor,  a  money  judgment  against  the  purchas- 
er would  not  be  adequate  compensation,  where 
he  was  insolvent. 

7.  IfiNBS  and  Minebals  ^s»50— Actions— 
Intebvention  —  Pbesumftion  op  Honest 
Litigation. 

One  holding  lease  and  option  contract  from 
a  purchaser  was  not  bound  to  intervene  in  ven- 
dor's action  against  purchaser,  as  he  was  not 
bound  to  anticipate  fraudulent  acts  of  parties 
or  a  fraudulent  conclusion  of  litigation,  but 
might  assume  that  litigation  would  be  conduct- 
ed fairly  and  duly  prosecuted. 

3.  Lis    Pendens   ^=s>26(1)— Litioation— No* 

nCE  TO  PUBCHASEB. 

Where  a  vendor  obtained  his  consent  agree- 
ment, in  litigation  with  the  purchaser,  with 
fnll  knowledge  of  rights  of  one  holding  a  lea^e 
and  an  option  contract  from  the  purchaser,  and 
where  all  of  vendor's  grantees  obtained  their 
rights  with  full  notice,  none  of  vendor's  con- 
veyances nor  judicial  sale  at  which  he  pur- 
chased could  prevail  over  legal  rights  under  op- 
tion contract. 

9.  Lis  Pendens  ^s»26(4)  —  Pubchase  Pend- 
ing Action— Rights  undeb  Contbact  with 
PuBOHASEB — ^Notice. 

Where  all  grantees  of  land  took  in  subjec- 
tion to  the  rights  of  plaintiff's  option  contract, 
a  conrt  of  equity  would  compel  them,  by  prop- 
er decrees,  to  carry  out  the  contract,  if  plain- 
tiff duly  complied  with  his  part  thereof. 

10.  Tendeb  <8s»22  —  Pleading — Option  Con- 
tbaot^-Conditions  Pbecedent. 

Where  petition  for  injunction  by  plaintiff 
holding  an  option  contract  from  a  purchaser 
alleged  a  tender  -to  such  purchaser  and  to 
his  vendor,  and  alleged  his  ability  and  willing- 
ness to  pay  contract  price  and  to  comply  with 
contract,  and  asked  for  an  adjudication  of  his 
rights,  there  was  a  substantial  compliance  in 
the  matter  of  tender,  especially  where  before 
suit  the  purchaser  had  put  it  beyond  his  power 
to  comply  therewith. 

11.  JtrDGMXNT   ^s»382— Fraud— Attack. 

A  judgment  infected  with  fraud  and  collu- 
sion is  open  to  attack  whenever  or  wherever 
it  conflicts  with  the  rights  or  interests  of  third 
persons,  in  view  of  Civ.  Code  1910,  |  6964. 


12.  Estoppel  ^s»94(2)— Acquiescence— Sale 
op  Pbopebty. 

That  holder  of  option  contract  from  pur- 
chaser knew  of  an  alleged  fraudulent  and  collu- 
sive judgment  between  purchaser  and  his  ven? 
dor,  after  it  was  rendered,  and  allowed  vendor 
to  purchase  the  land  at  a  sheriff's  sale  and  to 
convey  it  to  others,  who  went  into  possession, 
would  not  estop  plaintiff,  when  all  those  facts 
were  performed  with  full  knowledge  to  every- 
body concerned. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;   Moses  Wright,  Judge. 

Suit  by  L.  H.  Crawford  against  W.  L. 
Williams  and  others.  Petition  dismissed  on 
general  demurrer,  and  plaintiff  excepts  and 
brings  error.    Reversed. 

See,  also,  147  Ga.  219,  93  S.  B.  216. 

As  amended,  the  petition  alleges  substan- 
tially the  following:  Williams  sold  to  Segers 
seven  lots  of  land,  among  which  were  two 
lots  called  the  Spann  and  Prater  lots.  The 
consideration  for  all  of  the  lots  was  $16,000, 
payable  $1,000  in  cash  and  the  balance  in 
installments  evidenced  by  promissory  notes, 
the  first  of  which,  for  the  principal  sum  of 
$5,500,  became  due  January  1,  1915.  Wil- 
liams verbally  agreed  with  Segers  that  upon 
anticipation  of  the  payment  of  this  note  an 
abatement  of  the  interest  and  $100  of  the 
principal  would  be  allowed,  and  that  the 
Spann  and  Prater  lots  would  be  conveyed  to 
Segers.  Before  its  due  date  Segers  actually 
paid  Williams  coivsiderably  more  than  the 
amount  of  the  note.  He  demanded  of  Wil- 
liams conveyance  of  the  two  lots  named. 
One  of  Segers'  creditors  was  at  this  time 
pressing  him  for  payment  of  a  debt.  Wil- 
liams stated  to  Segers,  if  the  latter  would 
make  to  him  a  bill  of  sale  covering  his  per- 
sonal property  and  leave  the  state  until  the 
trouble  with  this  creditor  "blew  over,"  or  its 
debts  and  judgments  should  be  settled  in 
some  way,  he  (Williams)  could,  in  the  event 
of  a  levy  upon  the  personal  property,  claim 
and  hold  same  for  the  protection  of  Segers 
At  the  same  time  Williams  persuaded  Segers 
not  then  to  insist  upon  conveyance  of  the 
two  lots  of  land,  telUng  him  that  he  could 
not  immediately  give  the  deed,  as  the  notes 
had  been  placed  in  a  Chattanooga  bank  and 
he  would  have  to  get  the  note  which  had 
been  paid,  but  promised  to  convey  them  later. 
Segers  demurred  at  first  to  this  scheme,  but 
through  his  influence  and  power  Williams 
prevailed  in  procuring  the  same  to  be  car- 
ried out.  After  a  considerable  absence  from 
the  state  Segers  again  demanded  conveyance 
of  tlie  two  lots,  which  Williams  then  declined 
to  make.  Williams  brought  suit  against  Se- 
gers on  all  of  the  purchase-money  notes,  in- 
cluding the  one  due  January  1,  1915,  which 
had  been  paid.  Segers  defended,  and  the 
jury  found  that  he  was  entitled  to  conv^- 
ance  of  the  Spann  and  Prater  lots  in  ao^ 


^=:»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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eordance  with  the  Terbal  agreement  Wil- 
liams' motion  for  a  new  trial  was  denied,  and 
he  excepted.  Pending  the  decision  by  the  Su- 
preme Court  Segers  executed  to  Crawford  a 
lease  and  option  to  buy  the  two  lots  specifical- 
ly referred  to,  which  was  duly  recorded  in 
the  office  of  the  clerk  of  Whitfield  superior 
court  With  the  knowledge  of  WiUiams 
Crawford  entered  and  began  testing  for  min- 
erals. The  Supreme  Court  reversed  the  Judg- 
ment, refusing  Williams  a  new  trial,  and 
pending  retrial  Crawford  discontinued  his 
operations  on  the  land.  On  the  day  when 
the  case  was  to  be  retried  in  the  court  below 
Crawford  heard  that  Segers  and  Williams 
were  about  to  settle  and  compromise  said 
lawsuit.  He  made  objection  to  Segers,  and 
received  his  promise  that  no  settlement  would 
be  made.  Believing  that  Segers  would  pros- 
ecute his  defenses  and  gain  said  suit,  Craw- 
ford left  the  city  of  Dalton  on  the  morning 
set  for  the  trial,  and,  returning  late  in  the 
afternoon,  found  that  the  suit  of  Williams 
against  Segers  had  been  secretly  compromis- 
ed upon  the  following  terms:  It  was  to  be 
consolidated  with  another  suit  which  Wil- 
liams had  brought  against  Segers;  all  of 
Segers'  defenses  were  to  be  withdrawn ;  Wil- 
liams was  to  have  Judgment  against  Segers 
for  the  full  amount  of  the  purchase-money 
notes,  $15,000,  with  interest,  attorney's  fees, 
and  costs,  and  the  Judgment  was  to  be  made 
a  special  lien  upon  the  land,  including  the  two 
lots  leased  and  ''optioned"  to  Crawford ;  Wil- 
liams to  pay  Segers  $3,000,  and  to.  accept 
in  settlement  of  his  Judgment  whatever 
amount  the  land  should  bring  at  sheriff's 
sale.  It  is  alleged  that  the  matter  was  han- 
dled in  this  way  in  tmxid  of  and  in  order 
to  defeat  the  rights  of  Crawford  under  his 
lease  and  option  to  buy ;  that  at  the  sheriff's 
sale  of  the  land,  in  Williams'  presence,  Craw- 
ford made  public  announcement  of  the  fact 
that  he  held  the  lease  and  option  upon  the 
Spann  and  Prater  lots,  and  that  any  pur- 
chaser would  buy  them  with  full  notice  of 
his  claims  thereunder.  Willilims  bought  all 
of  the  land  for  the  sum  of  $9,000.  He  then 
conveyed  certain  interests  to  other  parties, 
all  of  whom  were  made  defendants  in  this 
suit  and  who  are  alleged  to  have  taken  their 
conveyances  with  full  knowledge  and  notice 
of  the  plaintiff's  rights  under  his  lease  and 
option  to  buy.  It  is  also  alleged  that  Segers 
acquired,  upon  payment  of  the  above-men- 
tioned note,  a  perfect  equity  in  the  two  lots 
of  land  named ;  that  Williams  held  the  legal 
title  in  trust  for  Segers ;  that  Crawford  de- 
sires to  exercise,  under  the  option  made  oy 
Segers  to  himself,  the  right  to  purchase  the 
two  lots ;  that  prior  to  the  institution  of  this 
proceeding  he  tendered  to  Segers  and  Wil- 
liams the  amount  named  in  the  option,  $3,500, 
and  has  tendered  same  to  each  of  the  other 
defendants,  but  that  it  has  been  refused; 
that  the  consent  Judgment  in  the  consolidate 
ed  cause  of  Williams  v.  Segers  was  collusive» 


was  for  an  amount  greater  than  that  sued 
for,  was  for  a  sum  largely  in  excess  of  that 
owed  by  Segers  to  T^liams;  that  allowing 
proper  credit  for  payments  made  by  Segers 
to  Williams,  there  was  sufficient  property  to 
satisfy  his  Judgment  exclusive  of  the  two 
lots  optioned  to  Crawford ;  that  plaintiff  had 
discovered  upon  said  land  valuable  deposits 
of  manganese  ores,  and  intended  to  mine  and 
ship  the  same ;  that  the  mining  and  shipping 
of  these  ores  by  the  defendant  Fitzgerald  will 
materially  decrease  the  value  of  the  prop- 
erty ;  that  he  is  ready,  willing,  and  able  to 
pay  the  amount  of  $3,500,  and  will  do  so 
whenever  it  is  determined  who  is  entitled  to 
receive  the  same;  and  that  Segers  is  insol- 
vent He  prayed  for  injunction  to  prevent 
the  ndning  and  shipping  of  ores  by  Fitzger- 
ald; that  all  the  defendants  be  enjoined 
from  Interfering  with  his  possession  of  and 
mining  operations  upon  said  two  lots  of 
land;  that  his  lease  and  option  be  decreed 
to  be  valid  and  binding ;  that  upon  payment 
of  $3,500  the  fee-simple  title  to  said  prop- 
erty be  decreed  to  be  in  him,  free  from  all 
incumbrances;  that  all  the  defendants  be 
enjoined  from  deeding,  liening,  incumbering, 
or  disposing  of  said  two  lots  of  land ;  that 
the  contract  between  Williams  and  Segers 
settling  the  lawsuit  between  them,  the  judg- 
ment therein,  the  sheriff's  deed  to  Williams, 
the  deed  from  Williams  to  other  defendants, 
and  the  executory  contract  made  by  Wil- 
liams for  the  sale  of  the  land  to  Fitzgerald, 
In  so  far  as  they  appertain  to  these  two  lots 
of  land,  be  declared  null  and  void  and  der 
llvered  up  and  canceled ;  that  plaintiff  have 
specific  performance  by  each  of  the  defend- 
ants in  order  that  the  free  unincumbered 
title  to  said  two  lots  of  land  may  be  placed 
in  him,  and,  if  this  for  any  reason  cannot 
be  had,  that  the  court  assess  such  damages 
as  the  law  and  facts  may  entitle  him  to; 
and  for  general  relief. 

The  petition  was  dismissed  on  general  de- 
murrer, and  plaintiff  excepted.  Defendants 
in  error  moved  in  this,  court  to  dismiss  the 
writ  of  error,  on  the  ground  of  Insufiicient 
service  on  Segers,  the  service  having  been 
effected  by  the  sheriff,  who  was  a  party  de- 
fendant as  to  the  cancellation  of  the  deed 
made  by  him  as  sheriff.  Segers  afterwards 
acknowledged  service,  waiving  all  defects. 

Neel,  Finley  &  Neel  and  Paul  F.  Akin,  all 
of  Cartersville,  for  plaintiff  in  error. 

W.  E.  Mann,  W.  C.  Martin,  and  Maddox, 
McCamy  &  Shumate,  all  of  Dalton,  for  de- 
fendants in  error. 

GILBERT,  J.  [1]  1.  The  motion  to  dis- 
miss the  writ  of  error  is  without  merit 

[2,  31  2.  The  case  is  on  exceptions  to  the 
dismissal  of  the  petition  on  general  demur- 
rer. The  observations  which  follow  are 
based  on  the  familiar  rule  that  the  allega- 
tions of  the  petition  considered  on  demurrer 
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are  accepted  as  true.  Tliis  court  bas  al- 
ready held  that  the  allegations  in  regard  to 
the  payments  of  money  by  Segers  to  Wil- 
liams and  the  yerbal  agreement  by  Williams 
to  convey  designated  lots  of  land  to  Segers 
set  out  a  cause  of  action.  Williams  ▼.  Segers, 
147  Ga.  219,  93  S.  E.  215(1);  Upon  proof 
of  the  facts  alleged  Segers  would  have  been 
entitled  to  a  decree  placing  the  title  in  him 
as  effectually  as  if  Williams  had  executed 
a  deed  conveying  the  same.  Segers  was  in 
possession.  Crawford,  relyhig  upon  the  al- 
legations made  in  the  pleadings  in  the  pend- 
ing litigation  between  Williams  and  Segers, 
obtained  a  written  contract  of  lease  and  op- 
tion to  purchase. 

[4]  The  lease  provided  for  the  mining  of 
minerals  on  a  royalty  basis,  and  the  contract 
of  purchase  provided  that  it  might  be  ex- 
ercised upon  payment  of  $3,500  in  cash  on  or 
before  August  3,  1918.  The  contract  recited 
a  "consideration  of  one  dollar  paid  lessor  by 
lessee  and  the  mutual  benefits  which  will 
flow  to  both  parties  hereto  by  the  fulfillment 
of  this  leasa"  This  was  not  a  unilateral 
contract,  but,  on  the  contrary,  was  supported 
by  a  valuable  consideration  including  mutual 
benefits,  and  therefore  was  valid  and  binding. 
Nathans  v.  Arkwrlght,  66  Ga.  186;  Simms 
V.  Lide,  94  Ga.  554,  21  S.  £.  220;  Black  v. 
Maddox,  104  Ga.  157,  30  S.  E.  723;  Ck>lum- 
bus  R.  Co.  V.  City  Mills  C6.,  135  Ga.  626, 
70  S.  E.  242.  Thereafte)r  Williams  and  Se- 
gers settled  their  litigation  upon  terms  mu- 
tually satisfactory  to  themselves,  Williams 
obtaining  a  consent  decree  in  his  own  favor 
for  a  sum  larger  than  that  sued  for.  while 
Segers  received  under  the  agreement  the 
sum  of  $3,000  in  cash.  The  consent  decree 
provided  that  it  should  be  a  special  lien  on 
the  land. 

[S]  The  option  contract  was  obtained  by 
Crawford  pending  the  litigation  but  prior  to 
the  decree.  "Decrees  ordinarily  bind  only 
parties  and  their  privies ;  but  a  pending  suit 
is  a  general  notice  of  an  equity  or  daim  to 
all  the  world  from  the  time  the  petition  is 
filed  and  docketed ;  and  if  the  same  is  duly 
prosecuted  and  is  not  collusive,  one  who 
purchases  pending  the  suit  is  affected  by  the 
decree  rendered  therein."  Civil  Code,  | 
4533.  The  pending  suit  was  notice  to  Craw- 
ford, and  he  certainly  would  have  been  bound 
by  any  Judgment  duly  prosecuted  and  not 
collusive.  The  allegation  that  the  decree  was 
obtained  by  consent  does  not  necessarily  neg- 
ative the  theory  that  it  was  duly  prosecuted ; 
but  the  petition  afiirmatively  alleges  that  it 
was  not  duly  prosecuted,  that  the  Judgment 
rendered  in  accordance  with  the  agreement 
'•was  in  fraud  of  plaintiff's  rights,"  and  that 
It  was  a  collusive  Judgment.  Whether  or 
not  these  allegations  were  sufficient  to  with- 
stand a  special  demurrer  we  do  not  decide, 
because  the  petition  was  dismissed  on  gen- 
eral demurrer,  and  it  is  with  that  Judgment 
that  we  are  called  upon  to  deal.    Accepting, 
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therefore,  as  true  the  allegation  that  the 
agreement  and  the  Judgment  rendered  there- 
on was  in  fraud  of  plaintiff  and  was  col- 
lusive, it  cannot  prevail  over  whatever  rights 
Crawford  obtained  under  his  written  con- 
tract with  Segers.    . 

[6]  It  is  insisted,  however,  that  Crawford 
had  an  adequate  remedy  at  law.  Even  if  the 
injury  is  reparable  in  damages,  a  money 
Judgment  against  Segers  would  not  be  ade- 
quate compensation,  because  he  is  Insolvent. 

[7]  No  duty  rested  upon  Crawford  to  in- 
tervene, because  he  was  not  bound  to  an- 
ticipate fraudulent  acts  of  the  parties  nor 
fraudulent  conclusion  of  the  litigation;  up- 
on the  contrary,  he  had  the  right  to  assume 
that  the  litigation  would  be  conducted  fairly 
and  honestly,  and  duly  prosecuted  to  the  end 
sought  in  every  legal  investigation;  that  iSr 
the  discovery  of  truth. 

[8]  Since  Williams  obtained  his  consent 
agreement  with  full  knowledge  of  the  rights 
of  Crawford,  and  since  all  of  his  vendees  ob- 
tained their  rights  from  Williams  with  full 
notice,  none  of  the  conveyances  by  Williams 
nor  the  Judicial  sale  at  which  Williams  was 
the  purchaser  can  prevail  against  the  legal 
rights  to  which  Crawford  was  entitled  under 
his  written  contract  with  Segers. 

[9]  Since  all  of  the  parties  who  have  ac- 
quitted conveyances  of  the  land  hold  them 
in  subjection  to  the  rights  of  Crawford,  a 
court  of  equity  will  compel  them  by  proper 
decrees  to  carry  out  the  contract  of  Segers, 
provided  Crawford  duly  complies  with  his 
part  of  the  contract. 

[10]  It  is  Insisted,  however,  that  Crawford 
has  not  made  an  unconditional  tender,  as 
required  by  law,  of  the  $3,500  which  he 
agreed  to  pay.  We  think  there  la  no  merit 
in  this  contention.  The  petition  alleges  a 
tender  to  both  Segers  and  Williams.  Prior 
to  the  filing  of  the  suit  Segers  put  it  beyond 
his  power  to  comply  with  his  contract.  When 
Crawford  filed  his  suit  in  equity,  alleging  ^is 
ability  and  willingness  to  pay  and  his  readi- 
ness to  comply  with  his  contract,  and  asking 
for  an  adjudication  of  his  rights,  there  was 
a  substantial  compliance  in  the  matter  of 
tender.  Kerr  v.  Hammond,  07  Ga.  567,  25 
S.  E.  337.  It  is  contended  that  Crawford  is 
privy  to  Segers,  and  that,  Segers  being  es- 
topped by  his  scheme  with  Williams  to  de- 
feat and  defraud  his  creditors,  Crawford  is 
also  estopped  from  asserting  any  right  or  in- 
terest in  the  land,  tinder  the  allegations  it 
is  not  clear  that  in  entering  into  the  scheme 
devised  by  Williams  Segers  did  so  with  the 
Intention  of  defrauding  his  creditors.  The 
transaction,  as  alleged,  has  the  appearance 
more  of  Ignorance  yielding  to  cunning  for 
the  benefit  of  the  latter.  If  it  be  conceded, 
however,  that  the  bill  of  sale  to  the  personal 
property  made  by  Segers  to  Williams  was 
made  with  fraudulent  intent,  it  does  not  ap- 
pear that  the  land  was  a  part  of  the  scheme. 
The  excuse  for  delay  in  executing  a  cou^ 
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veyance  by  Williams  to  Segers  of  the  land 
was  that  the  papers  wer^  In  a  bank  In  Chat- 
tanooga and  Inaccessible  at  the  time. 

{11]  The  Judgment  may  be  res  adjudlcata 
as  to  Segers,  because  of  his  participation  In 
the  fraud  and  collusion  against  Crawford. 
"Such  Judgment  will  be  open  to  attack  when- 
ever and  wherever  It  may  come  In  conflict 
with  the  rights  or  the  Interest  of  third  per- 
sons. •  ♦  ♦  Fraud  Is  not  a  thing  that 
can  stand,  even  when  robed  in  a  Judgment." 
Smith  V.  Cuyler,  78  Ga.  654,  660,  3  S.  E. 
406,  407 ;  Civil  Code,  {  5984. 

[12]  The  fact  that  Crawford  knew  of  the 
Judgment  after  It  was  rendered,  and  allow- 
ed Williams  to  purchase  the  land  at  the 
sheriff's  sale,  and  subsequently  to  convey  it 
to  other  parties  who  went  into  possession 
and  worked  the  same,  will  not  constitute  an 
estoppel  against  Crawford,  when  all  of  these 
facts  were  performed  with  full  notice  upbn 
the  part  of  everybody  concerned. 

The  foregoing  rulings  are  controlling  as  to 
the  Issues  Involved  in  the  Judgment  sustain- 
ing the  general  demurrers.  Those  not  spe- 
cially dealt  with  are  in  the  nature  of  special 
demurrers,  or  are  without  merit. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Oa.  107) 

WATER  POWER  &  MINING  00.  v.  ARN- 
OLD. 

ARNOLD  V.  WATER  POWER  &  MINING 

CO. 

(No.  1097.) 
(Supreme  Court  of  Georgia.     May  14,  1919.) 

(8yUdbu9  ly  ihs  Court.) 

1.  Appeal  and  Ebbob  ^s»817— Ooubts  ^=s> 
484,  488,  488(1)— TBansfeb  of  Causes— 
CoNSxrruTiONAL  Pbovisions— Wbit  of  Eb- 
bob. 
The  provision  in  the  Constitution  of  1877 
(article  6,  §  2,  par.  6;  CHvil  Code  of  1910,  § 
6503)  which  requires  the  Supreme  Ck)urt  to 
"dispose  of  every  case  at  the  first  or  second 
term  after  sudi  writ  of  error  is  brought/'  or  an 
affirmance  by  operation  of  law,  is  to  be  con- 
strued in  connection  with  the  amendment  to 
the  Constitution  (Acts  1916,  p.  19)  which  pro- 
vides :  "Any  case  carried  to  the  Supreme  Court 
or  to  the  Ck>urt  of  Appeals  which  belongs  to 
the  class  of  which  the  other  court  has  jurisdic- 
tion, shall,  until  otherwise  provided  by  law, 
be  transferred  to  the  other  court  under  such 
rules  as  the  Supreme  Court  may  prescribe,  and 
the  cases  so  transferred  shall  be  heard  and 
determined  by  the  court  which  has  jurisdiction 
thereof." 

(a)  Under  the  amendment  of  1916  (Acts  1916* 
p.  19)  the  Supreme  Court  has  jurisdiction  to  de- 
termine the  jurisdiction  of  a  particular  case 


and  to  order  its  transfer  to  the  court  having  ju- 
risdiction of  the  case. 

(b)  The  amendment  contemplates  the  recep- 
tion of  a  writ  of  error  by  the  Court  of  Appeals, 
whether  in  due  course  or  by  transmission  from 
the  Supreme  Court;  and  a  writ  of  error  in  a 
case  carried  to  the  Supreme  Court  which  be- 
longs to  the  class  of  cases  of  which  the  (3ourt 
of  Appeals,  under  the  Constitution,  has  juris- 
diction, is  not  brought  to  the  Court  of  Appeals 
until  the  Supreme  Court  has  determined  the 
question  of  jurisdiction  and  has  ordered  a 
transfer  of  the  case. 

(c)  Accordingly,  where  a  writ  of  error  was 
properly  brought  to  the  October  term,  1916, 
of  the  Supreme  Court,  and,  after  the  ratifica- 
tion of  the  constitutional  amendment  of  1916, 
argument  was  heard  in  this  court  upon  the  ques- 
tion of  jurisdiction,  and  the  Supreme  Court  re- 
served its  decision  until  the  March  term,  1917, 
when  it  decided  tha,t  the  Court  of  Appeals  had 
jurisdiction  and  ordered  the  transfer  of  the 
case,  and  the  case  was  duly  transmitted  to  the 
Court  of  Appeals,  and  duly  entered  on  the  dock- 
et of  the  October  term,  1917,  of  that  court  (the 
Court  of  Appeals  having,  by  order,  closed  its 
docket  for  the  March  term,  1917,  prior  to  the 
order  of  transfer),  the  Court  of  Appeals  had  un- 
til the  end  of  the  March  term,  1918,  in'  which 
to  dispose  of  the  case.  Therefore  it  was  not 
erroneous  to  refuse  to  strike  the  case  from  the 
docket  and  to  enter  a  judgment  of  affirmance. 

2.  Affibmange. 

The  judgment  of  the  Court  of  Appeals  on 
the  merits  of  the  case  is  affirmed. 

Petition  for  certiorari  to  Court  of  Appeals. 

Dlspossessory  warrant  proceeding  by  the 
Water  Power  &  Mining  Company  of  Georgia 
against  C.  R.  Arnold,  with  counter  aflldavlt 
by  defendant.  Judgment  for  plaintiff,  and 
defendant  brings  error,  and  plaintiff  takes  a 
cross-bill  of  exceptions,  and  from  a  judg- 
ment of  .the  Court  of  Appeals  (96  S.  B.  343) 
reversing  on  main  bill  of  exceptions  and  af- 
firming on  cross-bill  of  exceptions,  the  Su- 
preme Ck>urt,  on  application  of  the  (Company, 
granted  a  writ  of  certiorarL    Affirmed. 

See,  also,  147  Ga.  91,  92  S.  B.  889. 

The  Water  Power  and  Mining  Company 
of  Georgia,  a  corporation,  sued  out  a  dls- 
possessory warrant  against  Arnold,  for  the 
purpose  of  evicting  him  as  a  tenant  holding 
over.  Arnold  ^led  ^  counter  affidavit,  in 
which  he  denied  the  tenancy,  but  asserted 
that  he  was  In  possession  of  the  premises  in 
his  own  right.  By  amendment  he  averred 
that  he  had  acquired  the  title  from  the  min- 
ing company  after  the  creation  of  the  ten- 
ancy, and  that  he  was  the  holder  of  a  per- 
fect equitable  title  to  the  premises.  The 
issue  thus  made  was  heard  and  determined 
at  the  October  term,  1916,  of  Lumpkin  su- 
perior court,  to  which  the  warrant  and  coun- 
ter affidavit  had  been  returned.  The  court 
directed  a  verdict  for  the  plaintiff.  Arnold 
filed  a  direct  bill  of  exceptions,  which  was 
certified  by  the  trial  judge  on  October  31, 
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1918.  The  mining  oomt^any  filed  a  cross-bill 
of  exceptions,  assigning  error  on  the  order 
of  the  court  in  allowing  an  amendment  to 
the  counter  affidavit,  and  on  the  judgment 
oyerruling  his  demurrer  to  the  counter  affi- 
davit as  amended.  The  writ  of  error  was 
filed  in  the  Supreme  Court  on  November  2, 

1916,  and  docketed  to  the  October  term,  1916, 
of  that  court  The  constitutional  amendment 
fixing  the  Jurisdiction  of  the  Supreme  Court 
(Acts  1916,  p.  19)  was  ratified  at  the  election 
held  on  November  7,  1916,  and  the  Governor 
issued  his  proclamation  on  December  15, 1916. 
On  the  last-mentioned  date  the  Supreme 
Court,  by  order,  required  counsel  in  certain 
cases  pending  in  this  court  to  show  cause,  on 
or  before  December  27,  1916,  why  the  said 
cases  should  not  be  transferred  to  the  Court 
of  Appeals.  The  order  recited  that  '*upon  ex- 
amination the  cases  hereinafter  listed  ap- 
pear to  be  transferable  to  the  Court  of  Ap- 
peals.** This  case  was  among  the  cases  sq 
listed.  Arnold  filed  objection  to  the  traasfer 
of  the  case  to  the  Court  of  Appeals,  and  up- 
on this  objection  the  Supreme  Court  heard 
argument.  During  the  March  term,  1917, 
and  on  June  14,  1917,  the  Supreme  Court 
decided  that  the  Court  of  Appeals  had  juris- 
diction of  the  case,  and  that  the  Supreme 
Court  had  no  jurisdiction,  and  directed  the 
transfer  of  the  case  to  the  former  court. 
Arnold  v.  Water  Power  &  Mining  Co.,  147 
Ga.  91,  92  S.  E.  889.  Accordingly  the  case 
was  transferred  to  the  Court  of  Appeals  un- 
der date  of  June  14,  1917.  The  docket  of 
the  March  term,  1917,  of  the  Court  of  Ap- 
peals having,  by  order  o|  that  court  been 
closed  prior  to  the  date  of  its  transmission, 
the  case  was  docketed  to  the  October  term, 

1917,  of  the  Court  of  Appeals.  It  was  heard 
in  the  Court  of  Appeals  during  the  October 
term,  1917.  On  the  call  of  the  case  for  argu- 
ment in  the  Court  of  Appeals,  the  mining 
company  filed  a  motion  to  strike  the  case 
from  the  docket,  and  to  enter  a  judgment  of 
affirmance,  upon  the  ground  that,  the  writ 
of  error  having  been  brought  to  the  October 
term,  1916,  of  the  Supreme  Court,  and  the 
case  not  having  been  finally  disposed  of  at 
either  the  first  or  the  second  term  thereafter, 
the  Judgment  of  the  court  below  was  affirm- 
ed by  operation  of  law.  The  Court  of  Ap- 
];>eals  rendered  a  decision  in  the  case  dur- 
ing the  March  term,  1918,  holding,  in  ef- 
fect, that  the  motion  to  strike  the  case  from 
the  docket  was  without  merit ;  that  the  trial 
court  did  not  err  in  overruling  the  demurrer 
to  the  defendant's  plea ;  and  that  the  court 
erred  in  directing  a  verdict  for  the  plaintifit. 
96  S.  Ew  343.  Upon  the  application  of  the 
mining  company,  the  Supreme  Court  granted 
the  writ  of  certiorari  to  review  the  judgment 
of  the  Court  of  Appeals. 

W.  A.  Charters,  of  Gainesville,  and  O.  J. 
Lilly,  of  Dahlonega,  for  plaintiff  in  error. 

H.  H.  Perry,  of  Gainesville,  and  R.  H. 
Baker*  of  Dahlonega,  for  defendant  in  error. 


GEORGB,  J.  [1]  The  statement  that  the 
March  term,  1917,  of  the  Court  of  Appeals 
had,  by  order  of  the  judges,  been  closed 
prior  to  June  14,  1917,  the  date  upon  which 
the  record  in  this  case  was  actually  trans- 
mitted to  the  Court  of  Appeals,  is  justified. 
In  paragraph  9  of  section  2  of  article  6  of 
the  Constitution  this  provision  is  found: 

"All  writs  of  error  in  the  Court  of  Appeals 
when  received  by  its  clerk  during  a  term  of 
the  court  and  before  the  docket  of  the  term 
is  by  order  of  the  court  closed,  shall  be  entered 
thereon,  and  when  received  at  any  other  time 
shall  be  entered  on  the  docket  of  the  next  term, 
and  they  shall  stand  for  hearing  at  the  term 
for  which  they  are  so  entered,  under  such 
rules  as  the  court  may  prescribe,  until  otherwise 
provided  by  law." 

The  clerk  of  the  Court  of  Appeals  entered 
the  case  on  the  docket  of  the  October  term, 
1917.  In  the  first  reported  decision  of  the 
Supreme  Court  after  its  organization,  it  was 
ruled  that — 

**The  court  will  presume  in  favor  of  public 
oflScers,  in  the  absence  of  all  proof  to  the  con- 
trary, that  they  discharged  their  duty  in  com- 
pliance with  the  law."  Truluck  v.  Peeples,  1 
Ga.  1  (2). 

Section  1,  art  8,  of  the  Constitution  df 
1798,  provided  in  part  as  follows: 

"The  judicial  powers  of  this  state  shall  be 
vested  in  a  superior  court,  and  in  such  inferior 
jurisdictions  as  the  Legislature  shall,  from 
time  to  time,  ordain  and  establish." 

By  an  amendment  proposed  in  an  act  as- 
sented to  in  December,  1834  (Acts  1884,  p. 
66),  and  confirmed  by  an  act  assented  to  De- 
cember 22,  1835  (Acts  1835,  p.  49),  the  first 
section  of  the  third  article  of  that  Ck>nstitu- 
tion  was  amended  by  repealing  a  part  of  the 
section  and  adopting  in  part  the  following 
in  lieu  thereof: 

'*The  judicial  powers  of  this  state  shall  be 
vested  in  a  Supreme  Court  for  the  correction  of 
errors,  a  superior,  inferior,  and  justices'  courts, 
and  in  such  other  courts  as  the  Legislature 
shall,  from  time  to  time,  ordain  and  establish." 

The  amendment  referred  to  provided  for 
the  election  by  the  Legislature  of  three  judg- 
es for  the  Supreme  Court,  and,  among  other 
things,  declared  that — 

The  court  "shall  sit  at  least  once  a  year,  at 
a  time  to  be  prescribed  by  law,  in  each  of  five 
judicial  circuits  to  be  hereafter  laid  off  and 
designated  by  the  Legislature  for  that  purpose, 
at  the  most  central  point  in  such  judicial  dis- 
trict, or  at  such  other  point  in  each  district  as 
shall  by  the  General  Assembly  be  ordained  for 
the  trial  and  determination  of  writs  of  error 
from  the  several  superior  courts  included  in  such 
judicial  districts." 

It  further  provided: 

"And  the  said  court  shall,  at  each  session  la 
each  district  dispose  of  and  finally  determine 
each  and  every  case  on  the  docket  of  such  court 
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at  the  first  term  after  such  writ  of  error 
brought;  and  in  case  the  plaintifif  in  error  in 
any  such  case  shall  not  be  prepared,  at  such 
first  term  of  such  court  after  error  brought  to 
prosecute  the  same,  unless  precluded  by  some 
providential  cause  from  such  prosecution,  it 
shall  be  stricken  from  the  docket,  and  the  judg- 
ment below  shall  stand  affirmed.*' 

By  an  act  approved  December  10,  1845 
(Acts  1845,  p.  18),  the  Legislature  carried 
into  effect  the  first  section  of  the  third  ar- 
ticle of  the  Constitution,  by  establishing  "a 
court  for  the  correction  of  errors,  to  be  called 
the  Supreme  Ck>urt  of  the  State  of  Qeorgia." 
By  section  4  of  that  act  it  was  provided: 

''The  Supreme  Court  shall  hear  and  deter- 
mine, at  the  first  term  of  each  court,  all  such 
cases  in  law,  and  equity,  as  may  be  brought 
from  any  of  the  superior  courts  of  this  state, 
within  the  district  as  created  by  this  act  for 
which  said  Supreme  Court  is  holden." 

The  fifth  section  of  that  act  declared  that — 

"The  Supreme  Court  shall  proceed  at  the 
first  term  (unless  prevented  by  providential 
cause)  to  hear  and  determine  each  and  every 
cause  which  may  in  manner  aforesaid*  be  sent 
up  from  the  court  below.    ♦    •    • »» 

By  paragraph  4  of  section  1  of  article  4 
of  the  Constitution  of  1861  the  Supreme 
Court  was  required  to— 

"dispose  of  and  finally  determine  every  case 
on  the  docket  of  such  court  at  the  first  or  sec- 
ond term  after  such  writ  of  error  brought; 
and  in  case  the  plaintiif  in  error  shall  not  be 
prepared,  at  the  first  term  of  such  court  after 
error  brought,  to  prosecute  the  case,  unless  pre- 
cluded by  some  providential  cause  from  such 
prosecution,  it  shall  be  stricken  from  the  dock- 
et, and  the  judgment  below  shall  stand  af- 
firmed." 

By  the  Constitution  of  1865  the  several 
judicial  districts  of  the  state  were  abolished, 
and  the  court  was  required  to  sit,  "at  the 
seat  of  government"  at  such  time  in  each 
year  as  the  General  Assembly  should  pre* 
scribe.  Code  of  1868,  8  4961  et  seq.  Para- 
graph 4  of  section  1  of  article  4  of  the  Con- 
stitution of  1861  was  carried  forward  into 
the  Constitution  of  1865,  with  this  addition- 
al provision: 

"And  in  any  case  that  may  occur,  the  court 
may,  in  its  discretion,  withhold  its  judgment 
until  the  term  next  after  the  argument  there- 
on. 
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This  provision.  In  substantially  the  same 
language,  is  contained  in  the  Constitutions  of 
1868  and  1877.  Since  1885  the  terms  of  the 
Supreme  Court  have  been  fixed  to  begin  on 
the  first  Monday  in  March  and  on  the  first 
Monday  in  October  in  each  year.  Acts  1884- 
85,  p.  45 ;  Civil  Code  of  1910,  {  6099. 

That  the  provision  in  our  present  Consti- 
tution (Civil  Code  of  1910,  {  6506)  which  re- 
quires a  final  disposition  of  every  case  at 
the  first  or  second  term   "after  such  writ 


of  error  is  brought,^  or  an  afldrmance  by 
operation  of  law,  as  a  penalty,  was  not  in- 
tended to  correct  an  evil  already  existing, 
is  apparent  from  the  foregoing.  Its  true  in- 
tent and  purpose  was  to  prevent  an  evil 
which  existed  even  in  England  before  our 
Supreme  Court  was  established.  This  provi- 
sion of  our  Constitution  was  intended  to  pre- 
vent two  things:  First,  a  delay  by  the  pros- 
ecuting litigant  of  his  case;  and,  second, 
a  delay  by  the  court  in  determining  the  ques- 
tion involved.  No  just  law,  statutory  or 
organic,  may  penalize  a  litigant  for  failure 
of  the  law  or  its  agents.  In  the  case  at  bar 
everything  that  has  worked  a  delay,  save 
one,  is  due  to  the  act  of  the  law  or  its  agents. 
At  the  October  term,  1916,  of  the  Supreme 
Court  the  prosecuting  litigant  filed  objection 
to  the  transfer  of  the  case  to  the  Court  of 
Appeals.  It  cannot  be  left  out  of  view  that 
the  constitutional  amendment  of  1916  worked 
a  radical  change  in  the  fundamental  law  of 
the  state ;  and  the  litigant  can,  upon  no  just 
ground,  be  penalized  on  account  of  the  ob- 
jection made  to  the  transfer  of  his  case,  an 
objection  which  this  court,  impliedly  at  least, 
invited  him  to  make.  Frequently  no  question 
is  more  difilcult  of  solution  than  that  of  juris- 
diction in  a  particular  case.  The  fault,  there- 
fore, if  fault  there  be,  is  not  the  litigant's. 
But  it  is  said  that  the  constitutional  pro- 
vision is  imperative.  The  statement  is  in 
entire  consonance  with  the  decisions  by  this 
court  so  construing  it.  But  the  constitution- 
al amendment  of  1916  provides: 
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'Any  case  carried  to  the  Supreme  Court  or 
to  the  Court  of  Appeids,  which  belongs  to  the 
class  of  which  the  other  court  has  jurisdiction, 
shall,  until  otherwise  provided  by  law,  be  trans- 
ferred to  the  other  court  under  such  rule  aa  the 
Supreme  Court  may  prescribe,  and  the  case 
so  transferred  shall  be  heard  and  determined 
by  the  court  which  has  jurisdiction  thereof. 
Acts  1916,  p.  19. 


The  Legislature  not  having  "otherwise  pro- 
vided by  law,"  the  Supreme  Court,  on  De- 
cember 15,  1916,  passed  what  may  be  termed 
a  tentative  order  of  transfer.  The  case  at 
bar  was  affected  by  that  order.  The  case^ 
prior  to  the  adoption  of  the  constitutional 
amendment,  was  properly  in  the  Supreme 
Court  Under  the  rule  adopted  by  the  Su- 
preme Court,  the  rule  of  the  case  it  is  true, 
this  case  was  finally,  on  June  14, 1917,  trans- 
ferred to  the  Court  of  Appeals.  That  court, 
under  the  express  authority  of  the  Constitu- 
tion, had  closed  its  docket  Acts  1916,  pp. 
19,  21.  Even  In  the  absence  of  express  pro- 
vision, that  court  had  control  over  its  dock- 
ets. Temple  Baptist  Church  v.  Georgia  Ter- 
minal Co.,  128  6a.  669,  58  S.  E.  157.  That 
the  amendment  of  1916  fixing  the  jurisdiction 
of  the  Supreme  Court  and  of  the  Court  of 
Appeals  affected  pending  cases  is  not  open 
to  auestton. 


Ga.)  WILSON 
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"Where  a  law  conferring  Jurisdiction  is  re- 
pealed without  any  reservation  as  to  pending 
cases,  all  such  cases  fall  with  the  law/'  Grif- 
fin ▼.  Sisson,  146  Ga.  661,  92  S.  E.  278  (2). 

The  writ  of  error,  therefore,  was  preserved 
solely  by  the  provision  in  the  constitutioiial 
amendment  of  1916  providing  for  the  trans- 
fer of  any  case  in  the  Supreme  Court  or 
Court  of  Appeals  of  which  the  other  court 
has  Jurisdiction.  It  is  said  with  much  force 
that  thla  provision  fbr  the  transfer  of  pend- 
ing cases,  or  cases  thereafter  brought,  has  not 
the  effect  of  extending  the  time  imperatively 
fixed  by  the  Constitution  for  the  final  dis- 
position of  the  case.  But  the  provision  in 
the  constitutional  amendment  requiring  the 
transfer  of  this  case  is  equally  imperative. 
The  writ  of  error  was  properly  brought  to 
this  court  While  the  Jurisdiction  was  not 
suspended,  the  case  could  not  be  transferred 
except  under  rules  prescribed  by  the  Su- 
preme Court;  and  we  therefore  conclude 
that  the  cade  was  not  in  the  Court  of  Ap- 
peals until  it  had  been  sent  there  by  order 
of  this  court  The  provision  in  our  Con- 
stitution which  requires  a  final  disposition  of 
every  case  at  the  first  or  second  term,  or 
an  affirmance  by  operation  of  law,  must  be 
construed  in  connection  with  the  imperative 
provision  of  the  amendment  that— 

"Any  case  carried  to  the  Supreme  Court  or 
to  the  Court  of  Appeals,  which  belongs  to  the 
class  of  which  the  other  court  has  jurisdic- 
tion, i^all  *  *  *  be  transferred  to  the  oth- 
er court  under  such  rules  aa  the  Supreme  Court 
may  prescribe,  and  the  cases  so  transferred  shall 
be  heard  and  determined  by  the  court  which 
has  Jurisdiction  thereof." 

The  constitutional  amendment  of  1916 
clearly  contemplates  the  reception  of  a  writ 
of  error  by  the  Court  of  Appeals,  whether 
in  due  course  or  by  transmission  from  the 
Supreme  Court,  and  the  case  "so  transferred 
shall  be  heard  and  determined*'  by  that 
court  Thus  construed,  the  Court  of  Appeals 
rightly  declined  to  strike  the  case  from  its 
docket  and  to  enter  a  Judgment  of  afilrmance. 

[2]  2.  Upon  the  merits  of  the  case  the  Judg- 
ment of  the  Court  of  Appeals  is  also  af- 
fljrmed. 

All  the  Justices  concur. 


V.  BRICE 
as.) 
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WILSON  V.  BRICE.     (No.  10164.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  14, 1919.) 

(SyUalms  by  the  Court  J 
1.  Wills   <S=»748  —  Acnow   bt  Residuabt 

liKGATEB    TO    BnFOBOS   ESTATE'S    RIGHT    OF 
CONTBIBXTTION. 

Neither  a  residuary  legatee  of  a  person  de- 
ceased nor  his  gnardian  can  maintain  an  action 


to  enforce  the  right  of  contribution  of  the  es- 
tate of  the  decedent,  growing  out  of  a  cosurety* 
ship.  Such  a  right  is  a  chose  in  action  of  the 
estate,  and  can  be  exercised  only  by  the  per- 
sonal representative  of  the  estate.  This  is 
true,  although  the  administrator  has  paid  all 
the  estate  debts  and  has  fully  administered  the 
same,  and  has  transferred  the  judgment  and 
execution  (the  payment  of  which  by  the  admin- 
istrator gave  him  the  right  of  contribution)  to 
the  guardian  of  the  legatee,  and  although,  under 
the  will  of  the  decedent,  the  legatee  was  the 
sole  legatee  of  the  residuum  of  the  estate,  and 
the  money  which  paid  the  Judgment  and  execu- 
tion referred  to  would  otherwise  have  gone  to 
the  legatee  as  a  part  of  his  legacy.  Under  such 
circumstances,  an  action  against  another  for 
contribution  could  be  maintained  only  by  the 
administrator  of  the  estate,  and  could  not  be 
assigned  to  any  other  person,  except  by  a  sale 
ordered  by  the  ordinary  as  a  part  of  the  admin- 
istration of  the  estate.  Smith  v.  Turner,  112 
Ga.  533,  37  S.  E.  705;  People's  National  Bank 
V.  Cleveland,  117  Ga.  908,  44  S.  B.  20  (5); 
Brown  v.  Mutual  Life  Insurance  Co.,  146  Ga. 
123,  90  S.  E.  856;  HiU  v.  Maffett,  3  Ga.  App. 
89,  59  S.  B.  325;  Buchhols  v.  Sapp  (Sup.)  96 
S.  B.  858. 

2,  OVEBBUUNO  OF  DEMT7BBBB. 

Under  the  foregoing  ruling,  the  court  erred 
in  overruling  the  first  and  second  grounds  of 
the  demurrer  to  the  plaintiff's  petition,  and  in 
not   dismissing   the   petition. 

3.  BBBONEOUS  JUDOIOBNT  OV  DeICUBBBB. 

The  error  In  the  Judgment  tipon  the  demur- 
rer rendered  the  further  proceedings  in  the 
case  nugatory 

Error  from  Superior  Court,  Brooks  Coun^ 
ty;  W.  E.  Thomas,  Judge. 

Action  by  M.  B.  Brice,  guardian,  against 
J.  B.  Wilson.  Demurrers  to  petition  over- 
ruled, and  defendant  brings  error.  Be- 
versed. 

Bennet  &  Harrell  and  Branch  &,  Snow,  all 
of  Quitman,  for  plaintiff  in  error. 

E.  K.  Wilcox  and  Dan  R.  Bruce,  both  of 
Valdosta,  for  defendant  in  error. 

BROYLES,  P.  J.  [1-S]  The  headnotes  need 
no  elaboration.  We  cannot  forbear  saying, 
however,  ;that  under  the  facts  of  this  case 
it  looks  as  if  Justice,  expediency,  and  com- 
mon sense  would  all  answer  yes  to  the  ques- 
tion whether  the  plalntUf  should  be  allowed 
to  maintain  her  action;  but,  as  was  said  by 
Powell,  J.,  in  Hill  v.  MaiSTett,  supra : 

"Expediency,  in  such  cases,  loudly  argues 
for  an  affirmative  answer,  but  the  law  says  no. 
The  dictates  of  the  law  are  superior  to  the  dic- 
tates of  expediency.  The  title  to  personal 
property,  including  choses  in  action,  belonging 
to  the  estate  of  a  decedent,  passes  at  his  deathf 
not  to  his  heirs,  but  to  his  administrator.  The 
heirs  have  merely  an  equitable  interest, in  such 
assets,  and  they  sue  for  the  recovery  of  such 
property  or  for  the  collection  of  s^ch  debts 
only  when,  on  the  part  of  the  administrator, 
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there  is  collusion,  insolyency,  miwiUingness  to 
collect  the  assets  when  called  on,  or  some  other 
like  special  circumstance.  Worthy  v.  John* 
son,  8  Ga.  236  [52  Am.  Dec.  399];  Morgan 
▼.  Woods,  69  Ga.  599;  Smith  ▼.  Turner,  112 
Ga.  533,  37  S.  E.  705.  Many  more  citations 
to  the  same  effect  could  be  given,  if  necessary." 


Judgment  reversed. 

BLOODWORTH    and    STEPHENS, 
concur. 


JJ., 


(23  Oa.  App.  760) 

GRIFFIN  et  al.  v.  SMITH,  Solicitor. 
(No.  10142.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

May  16,  1919.) 

(Syllahut  by  ike  Court,) 

1.  Intoxicating  Liquobs  ^=»251— Condem- 
nation OF  AUTOKOBILE  —  InTEBVENTION  OF 
OWNEB. 

When  proceedings  to  condemn  an  automo- 
bile are  instituted  under  the  provisions  of  sec- 
tion 20  of  the  act  of  the  General  Assembly  of 
this  state  (Acts  Ex.  Sess.  1917,  p.  17),  the 
owner  of  the  car  has  the  right  to  intervene, 
and  file  a  "defense."  Bernstein  v.  Higginboth* 
am,  148  Ga.  110,  96  S.  E.  1;  Gunn  v.  AtweU, 
148  Ga.  137,  96  S.  E.  2. 

2.  INTOXIOATINQ  LIQUOB8  ^3»251— CONDEM- 
NATION OF  Automobile— INTEBVENTION  of 
OwNEB— Affidavit  and  BoNDa 

Under  proceedings  such  as  are  referred  to 
above,  the  intervener  is  not  required  to  make 
affidavit  and  give  bond  aa  in  claim  cases. 
Bernstein  v.  Higginbotham,  148  Ga.  353,  96  S. 
E.  866. 

8.  Intoxicating  Liquobs  ^=»251— Condem- 
nation OF  Automobile— Defense. 

Under  the  foregoing  rulings  the  court  erred 
in  dismissing,  "for  the  reason  that  no  bond 
or  affidavit  is  made  or  given,"  the  "defense" 
filed  in  this  case  by  L.  H.  Griffin,  in  which  he 
alleged  in  part:  "Your  claimant  further  shows 
that  the  said  automobile  described  in  paragraph 
I  is  not  the  property  of  the  said  Dave  Cook, 
but  is  the  lawful  property  of  your  claimant, 
and  that  your  claimant  did  not  know,  nor  con- 
sent, nor  would  he  have  allowed  the  said  au- 
tomobile to  have  been  used,  if  the,  same  was 
used,  in  conveying  any  liquor  or  beverage  in 
this  state,  the  sale  or  possession  of  which  is 
prohibited  by  law,  and  that  he  had  no  knowl- 
edge that  said  Dave  Cook  would  use  the  auto- 
mobile for  any  such  purpose,  and  if  he  had 
he  would  not  have  allowed  it  to  be  used,  is[?] 
it  was  used"  (Dave  Cook  being  the  party  hav- 
ing possession  of  the  automobile  when  seized 
by  the  sheriff,  and  against  whom  the  original 
proceedings  were  instituted). 

4.  Intoxicating  Liquobs  ^s>251— Condem- 
nation OF  Automobile  —  NuGATOBY  Pbo- 

CEEOING& 

The  court  having  erred  in  striking  the  de- 
fense filed  by  K  H.  Griffin,  the  further  pro- 
ceedings were  nugatory.    In  this  connection  see 


White  V.  State,  23  Ga.  App.  174.  96  S.  E.  171; 
Shrouder  y.  Sweat,  148  Ga.  878,  96  S.  E.  881, 
both  being  proceedings  to  condemn  automobiles 
for  illegally  transporting  liquor.  In  the  former 
case  the  owner  had  taken  notes  reserving  title, 
and  in  the  latter  the  note  was  secured  by 
mortgage. 

Error  from  City  Court  of  Oarrolltkm; 
James  Beall,  Judge. 

Proceedings  by  WlUla  Smith,  Solicitor, 
against  U.  H.  Griffin  and  others.  Defense 
filed  by  U  H.  Griffin,  claimant,  stricken,  and 
defendants  bring  error.    Reversed. 

Boykln  &  Boykin,  of  CarroUton,  for  plain- 
tiffs in  error. 
Willis  Smith,  Sol.,  of  CarroUton,  pro  se. 

BLOODWORTH,   J.     Judgment   reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(»  Oa.  App.  717> 

JARRBLL  V.  SEABOARD  AIR  LINE   RY. 

(No.  9974.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

May  13,  1919.) 

(QyUahuB  ly  the  Court,) 

1.  Afpbal  and  Bbbob  ^s»1099(6)— Stidbnck 
^=»694— Law  or  OAs^-^vmsQ  Pibbs— 
Neoligsnce. 

On  a  former  writ  of  error  in  this  case  it 
was  held  by  the  Supreme  Court  that  the  evi- 
dence then  submitted  did  not  authorise  the 
jury  to  find  that  the  fire  which  consumed  the 
plaintiffs  property  was  caused  by  the  emission 
of  sparks  from  either  of  the  two  locomotiyes 
which  it  was  alleged  occasioned  the  injuries^ 
there  being  also  uncontradicted  proof  to  show 
that  these  locomotives  were  at  the  time  prop- 
erly equipped  with  approved  spark  arresters. 
145  Ga.  688,  89  S.  E.  718.  When  the  case 
was  tried  again,  and  subsequently  appeared  in 
this  court  on  exceptions  taken  by  the  plaintiff  to 
the  grant  of  a  nonsuit,  it  was  held  that  the 
court  below  erred  in  making  such  a  disposition 
of  the  suit,  since  at  the  second  trial  "not  only 
was  there  no  uncontradicted  evidence  to  show 
that  the  two  engines  which  passed  on  the  day 
of  the  fire  and  prior  thereto  were  properly 
equipped  with  approved  spark  arresters,'  but 
there  was  no  evidence  whatever  to  this  ef- 
fect." 21  Ga.  App.  415,  94  S.  E.  648.  The 
plaintiff  now  brings  his  exceptions  to  the  di- 
rection of  a  verdict  in  favor  of  the  defend* 
ant  on  a  third  trial,  on  which  it  appears  that 
the  same  proof  was  furnished  as  to  the  use  of 
approved  spark  arresters  and  as  to  their  being 
in  good  condition  as  was  made  at  the  first 
trial;  but  the  plaintiff  contends  that  there  were 
substantial  and  material  differences  between  the 
evidence  submitted  at  the  third  trial  and  that 
which  was  offered  at  the  first  trial,  and  that 
consequently  the  law  of  the  case  as  fixed  by 
the  Supreme  Court  under  the  testimony  first 
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the  plaintiff  as  being  sufficient  to  take  the  case 
from  under  the  ruling  made  by  the  Supreme 
Court  that  the  jury  were  then  unauthorized  to 
find  in  favor  of  the  plaintiff,  is  to  the  effect,  first, 
that  when  the  defendant's  engine  which  it  is 
alleged  caused  the  fire  passed  the  point  where 
the  fire  occurred,  it  was  exhausting  heavily,  in 
such  manner  as  is  usual  when  sparks  are  being 
emitted;  second,  that  such  a  fire  could  have 
originated  from  coals  dropping  from  the  ash 
pan,  or  from  clinkers  which  the  fireman  could 
have  thrown  from  the  engine,  although  the  pe- 
tition does  not  allege  any  such  grounds  of  neg- 
ligence by  reason  of  which  the  fire  was  brought 
about,  and  the  undisputed  evidence  for  the  de- 
fendant is  to  the  effect  that  the  ash  pan  was  in 
good  condition,  and  that  no  clinUers  or  coals 
were  thrown  out  by  the  fireman;  third,  that 
the  plaintiff  offered  to  show  that  large  clinkers, 
or  cinders  too  big  to  come  through  a  proper 
spark  arrester  netting,  covered  the  right  of 
way  along  the  point  where  the  fire  occurred, 
and  at  about  the  time  of  the  fire,  although  the 
plaintiff  did  not  offer  to  show  by  what  means 
such  cinders  or  clinkers  were  deposited,  or,  if 
from  the  smokestack  of  an  engine,  from  what 
engine  they  were  emitted,  or  at  what  time  they 
were  deposited  along  the  right  of  way.     Held: 

(a)  Since  the  record  of  the  case  as  it  was 
presented  to  the  Supreme  Court  shows  that  sub- 
stantially the  same  evidence  was  then  before  it 
as  is  now  presented  relative  to  the  exhaust  noise 
made  by  the  engine,  with  similar  testimony  rel- 
ative to  the  alleged  necessary  result  as  to  the 
attendant  emission  of  sparks,  the  ruling  made 
by  the  Supreme  Court  wiU  be  taken  as  having 
been  made  with  that  testimony  in  view,  and 
so  far  as  the  law  of  this  case  is  concerned,  such 
evidence  must  be  taken  as  being  without  proba- 
tive value;  especially  so  since  it  does  not  ap- 
pear that  the  attention  of  the  Supreme  Court 
was  called  to  such  testimony  as  having  been 
overlooked  in  the  adjudication  made  by  it. 
Carr  v.  Neal  Loan  &  Banking  Co.,  99  6a.  322, 
25  S.  E.  655. 

(b)  The  specific  allegations  of  negligence  con- 
'tained  in  the  petition  all  having  reference  to  the 

emission  of  sparks,  in  which  specified  way  it 
was  contended  that  the  fire  was  occasioned,  and 
furthermore,  there  being  no  evidence  substan- 
tiating the  theory  that  the  fire  in  fact  originated 
by  reason  of  such  coals  having  dropped  from  the 
ash  pan  or  from  clinkers  thrown  out  by  the 
fireman,  and  since  the  contrary  evidence  for 
the  defendant  on  this  point  is  uncontradicted, 
the  theories  of  negligence  which  it  is  thus  sought 
to  raise  solely  from  the  testimony  cannot  be 
allowed.  C^itral  Railroad  Co.  v.  Hubbard,  86 
6a.  623,  12  S.  E.  1020(4).  See,  also,  Georgia 
Brewing  Association  v.  Henderson,  117  Oa. 
480,  482,  43  S.  E.  608;  Palmer  Brick  Co.  v. 
Chenall,  119  Ga.  887,  844,  47  S.  E.  329(5,  7). 

(c)  The  proffered  evidence  as  to  the  clinkers 
found  along  the  right  of  way  as  stated  in  the 
foregoing  third  division  of  the  statement  is 
without  probative  value,  and  could  not  alter 
the  law  of  the  case  as  originally  laid  down  by 
the  Supreme  dJourt.  See  Western  &  Atiantic 
R.  Co.  y.  Slate,  23  Ga.  App.  225,  97  S.  E. 
878(3). 


The  witness  for  the  defendant  having  testi- 
fied that  he  himself  made  the  entry  in  the  book 
upon  which  he  based  his  positive  testimony 
as  to  the  inspection  of  the  defendant's  engine, 
though  he  had  no  independent  recollection 
of  such  inspection,  the  court  did  not  err  in  re- 
fusing to  exclude  his  testimony  for  any  of  the 
reasons  assigned  in  the  fifth  ground  of  the 
motion  for  a  new  trial.  See  Smith  v.  City  of 
Atlanta,  22  Ga.  App.  511,  96  S.  E.  334(4)  and 
cases  cited. 

Error  ftom  Superior  Coart,  Effingham 
County;  W.  W.  Sheppard,  Judge. 

Action  by  W.  B.  Jarrell  against  the  Sea- 
board Air  line  Hallway.  Judgment  on  di- 
rected verdict  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

W.  B.  Stnbbs,  Gordon  Saussy,  and  A.  N. 
Keeffer,  all  of  Savannah,  for  plaintiff  in  er- 
ror. 

Anderson,  Cann,  Cann  &  Walsh,  of  Savan- 
nah, for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(2S  Oft.  App.  724) 

JONES  et  al,  ▼,  OWENS.    (No.  9800.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  13, 19m) 

(8yUahU9  hy  the  Court,) 

Vbndob    and    Pubchaseb    $=:»39,    214(5)  — 
Notes  of  Pubchaseb— Illboal  Considbba- 
TioN— SEoimrrT— Tbansfeb  and  Release. 
This  case  (22  Ga.  App.  558,  96  S.  E.  444) 
was  carried  by  writ  of  certiorari  to  the  Su- 
preme Court,  and  that  court  held: 

**1.  The  Court  of  Appeals  properly  affirmed 
the  judgment  of  the  court  below  sustaining  the 
demurrer  to  the  defense  based  upon  the  de- 
fendants' contention  that  they  were  mere  sure- 
ties upon  the  notes  given  for  the  purchase 
money  of  the  property  in  question  and  sued  up- 
on by  Owens,  the  holder. 

"2.  But  we  are  of  the  opinion  that  the  de- 
fense set  up  by  way  of  amendment,  based  upon 
the  ground  that  the  notes  were  unenforceable 
because  they  w;ere  based  upon  an  illegal  and 
immoral  consideration,  was  meritorious,  and 
the  tiial  court  erred  in  sustaining  the  demur- 
rer thereto,  and  the  Court  of  Appeals,  instead 
of  affirming  the  judgment  of  the  court  below, 
should  have  reversed  it." 

(For  full  opinion  of  the  Supreme  Court,  see 
149  Ga.  — ,  99  S.  E.  121.) 

Under  the  latter  ruling  "the  defendants,  the 
original  makers  of  the  notes  sued  on,  are  en- 
titled to  have  the  issue  made  by  their  answer 
submitted  to  a  jury,  and  exceptions  to  the  rul- 
ing of  the  trial  judge  upon  this  question  in  the 
case  should  have  been  sustained." 
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The  ruling  of  this  court  on  this  issue  having 
been  reversed,  so  far  as  it  relates  to  Ohas.  O. 
and  Mrs.  Ola  B.  Jone^,  and,  under  the  prin- 
ciple announced,  the  plea  of  illegal  and  immoral 
consideration  filed  by  Buchanan  being  improp- 
erly stricken  by  the  trial  judge,  the  judgment 
originally  entered  by  this  court  is  vacated,  and, 
as  to  all  the  defendants,  the  judgment  6f  the 
trial  court  is  reversed. 


Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Suit  by  Mrs.  T.  O,  Owens,  executrix, 
against  C.  O.  Jones  and  others.  Verdict 
and  judgment  for  plaintiff,  and  from  an 
affirmance  by  the  Court  of  Appeals  (22  Ga. 
App.  558,  96  S.  ly.  444),  defendants  brought 
certiorari  to  the  Supreme  Court,  which  re- 
versed (149  Ga. ,  99  S.  E.  121).    Reversed, 

In  conformity  to  (pinion  of  Supreme  Court. 

Hewlett  &  Dennis,  of  Atlanta,  for  plain- 
tiffs. 

Mayson  St  Johnson,  of  Atlanta,  for  defend- 
ant. 

BLOODWORTH,  J.  Reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


23  Ga.  App.  725) 

JONES  T.  WESTERN  ft  A.  B.  CO. 
(No.  10110.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  IS,  1919.) 

(SyJlahua  hy  the  Court) 

!•  Chabob  or  Coubt. 

There  is  no  material  error  in  any  of  the 
excerpts  from  the  charge  of  the  court  com- 
plained of,  when  the  entire  charge  is  consid- 
ered. 

2.  Cabbibbs  <Ss»321(1Q— Injubt  to  Pabsbn- 

OEB-^lNSTBTTOnONS. 

The  sole  negligent  act  of  the  defendant,  ac- 
cording to  the  petition,  was  the  Buddetk  start- 
ing of  its  train  just  as  the  plaintiff  entered. 
In  the  light  of  this  allegation  of  the  petition, 
and  when  the  charge  given  by  the  court  is  con- 
sidered, it  was  not  error  for  the  court  to  re- 
fuse a  request  to  charge  as  follows:  ''If  you 
find  from  the  evidence  that  the  defendant  com- 
pany failed  to  stop  its  train  sufficiently  long 
for  the  plaintiff  to  get  aboard  said  train  in 
safety,  and  she  was  injured  as  alleged  she  would 
be  entitled  to  recover,  whether  the  train  was 
properly  9iarted  or  not,  it  being  the  duty  im- 
posed by  law  upon  the  company  to  stop  its 
trains  long  enough  for  passengers  to  board 
them  in  safety,  provided  the  plaintiff's  injury 
Was  not  the  result  of  her  own  negligence." 
(Italics  ours.) 
ft.. 


3.  New  Tbzaz.  ^s»128(3)^GBOT7ifDB  ov  Mo- 
tion TOB  New  Tbiait— RxrcsAi.  or  Rxqubst 
TO  Chaboe. 

Under  repeated  rulings  of  this  court  and 
of  the  Supreme  Court,  a  ground  of  a  motion 
for  a  new  trial,  assigning  error  upon  the  re- 
fusal of  a  written  request  to  charge,  must  af- 
firmatively show  that  the  request  was  tendered 
to  the  judge  before  the  jury  retired  to  consider 
the  case.  The  statement  in  such  a  ground  that 
the  request  was  "properly  submitted"  is  a 
mere  conclusion  of  the  plaintiff  in  error  and 
does  not  come  up  to  the  rule.  Under  this  rul- 
ing the  third  and  a  portion  of  the  fourth  spe- 
cial ground  of  the  motion  for  a  new  trial  cannot 
be  considered. 

4.  Appeal  and  Ebbob  ^s»104S(4)— ^Admission 

OF    il^VIDENCE—HABMLESa    EbBOB. 

If  the  court  erred  in  allowing  H.  B.  Duck- 
ett,  a  witness  for  the  defendant,  to  testify,  aft- 
er refreshing  his  memory  from  records  not 
made  by  him,  that  he  was  the  engineer  of  the 
train  in  question,  this  error  was  not  harmful 
to  the  plaintiff,  since  the  conductor  of  the 
same  train  testified,  without  objection,  after 
refreshing  his  memory  from  records  nmide  and 
kept  by  him,  that  Duckett,  the  witness  just 
mentioned,  was  the  engineer  of  the  train;  and 
the  records  showing  the  same  fa<%  were  ad- 
mitted in  evidence  without  objection. 

5.  Evidence  €=>471(3)— Fact  ob  Opinion— 
Memobt. 

The  testimony  of  the  engineer:  "If  there 
had  been  an  unusual  jar  or  jerk,  I  would  have 
remembered  it,''  was  admissible.  It  was  not  a 
mere  conclusion  of  the  witness,  but  was  a 
statement  of  a  positive  fact,  viz.  that  if  there 
had  been  an  unusual  jar  or  jerk  he  would  have 
remembered  it.  It  was  admissible  for  what  it 
was  worth. 

6.  New  Tbiai*  ^=»4i(2)— Admission  of  Bvi- 
denoe—Pbejudioial  Ebbob. 

The  following  testimony  of  the  conductor 
of  the  train  was  admitted  over  the  defendant's 
objection:  "In  leaving  Emerson  that  after- 
noon, if  there  bad  been  any  unusual  jar  or 
jerK,  I  think  I  would  have  remembered  it  up< 
to  the  time  I  was  called  to  the  office  to  make 
a  statement  about  this  case.''  If  the  admission 
of  this  testimony  was  error,.  was  not  so 
prejudicial  ks  to  require  a  new  trial 

7.  Witnesses  ^=926S— Rboaixino  Witneoo 
Disobbtion  op  Coubt. 

It  does  not  appear  that  the  trial  judge 
abused  his  broad  legal  discretion  in  allowing 
the  defendant,  over  the  objections  of  the  plain- 
tiff, to  recall  one  of  its  witnesses  for  the  second 
time,  for  the  purpose  of  explaining  his  testi- 
mony given  on  the  previous  day.  It  is  immate- 
rial t^t  the  witness  recalled  may  hare  con- 
ferred with  the  defendant's  counsel  about  the 
case  before  he  was  put  back  on  the  stand. 

8.  SuTnciBNOT  OP  Evidence. 

The  verdict  was  amply  authorised  by  the 
evidence,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Error  from  City  Court  of  Cartersvllle;   G. 
H.  Aubrey,  Judge. 
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Action  by  Mrs.  Willie  Jones  against  tbe 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  defendant,  motion  for  new 
trial  overmled,  and  plaintiff  brings  error. 
Affirmed. 

J.  R.  Whitaker  and  A.  W.  Fite,  both  of 
CartersvlUe,  for  plaintiff  In  error. 

Neel,  Finley  &  Neel,  of  Cartersville,  and 
Tye,  Peoples  &  Tye,  of  Atlanta,  for  defend- 
ant in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(2S  Qa.  App.  7«3) 

AUTRBY  ▼.  STATE.     (No.  10256.> 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16,  1919.) 

(SyUahuM  hy  the  Court.) 

1.  Obiminal  Law  ^=»1160  — Vebdict  — Af* 
fibmance. 

Tlie  defendant  was  indicted  for  having  in 
bis  possession  intoxicating  liquors.  The  evi- 
dence for  the  state  showed  that  on  two  dlf^ 
lerent  occasions  he  was  in  possession  of  such 
liquors.  In  his  statement  at  the  trial  he  denied 
possession  of  the  liqnors  at  one  of  the  times  at 
which  the  witnesses  for  the  state  testified  he 
was  in  possession  thereof,  and  sought  by  ev- 
idence to  impeach  the  chief  witnesses  for  the 
state,  and  also  to  establish  an  alibi.  There 
was  a  verdict  of  guilty.  The  defendant  filed 
a  motion  for  new  trial,  and  insisted  that  the 
▼erdict  should  be  set  aside  as  being  without  ev- 
idence to  support  it.  There  was  evidence  suf- 
ficient to  authorize  the  verdict,  and,  under  the 
repeated  and  uniform  rulings  of  this  court,  the 
▼erdict  must  stand. 

2.  Cbiminai.  Law  «ft»3e9(l,  6),  684,  687a), 
921  —  iNTOXiOATuro  LiQUOBS  #a»223<5)  — 
Uni^wfui,  PossBsaioN— Evidbncb  —  Oth- 

EB  MiSDEMBANOBS— DiBGBBnON   OF  OOURT— 
RSVEBSAL. 

In  the  motion  for  a  new  trial  it  is  insist- 
ed that  the  court  erred  in  allowing  a  witness 
to  testify  that  "when  Autrey  got  out  of  the 
car  I  saw  him  drop  a  flask  of  whisky  from  bis 
pocket  It  was  a  pint  bottle  about  half  full 
of  com  whisky."  The  objection  urged  to  this 
testimony  was  that  it  was  ''irrelevant  and  im- 
material, and  not  in  rebuttal  of  any  evidence 
sought  to  be  established  by  the  defendant*' 
In  permitting  this  evidence  to  go  to  the  jury 
the  court  did  not  err.  When  a  person  is  in- 
dicted for  having  in  his  possession  intoxicat- 
ing liquor,  the  state  may  prove  such  posses- 
sion at  any  time  prior  to  the  finding  of  the 
indictment  and  subaequent  to  March  28,  1917 
(Acts  Elztra  Sess.  1917,  p.  7),  the  date  of  the 
approval  of  the  act  under  which  defendant  was 
indicted.    (When  the  act  is  two  years  old,  the 


I  proof  of  possession  must  be  within  two  years 
Immediately  prior  to  the  time  the  indictment 
is  returned.)  In  Bryant  v.  State,  97  Ga.  105, 
25  S.  E.  451,  Mr.  Justice  Atkinson  says: 
"In  misdemeanor  cases,  it  is  the  constant  prac- 
tice to  submit  to  the  jury  evidence  of  seyeral 
misdemeanors  of  the  same  character,  perpe- 
trated by  the  same  person.  No  harm  can  re- 
sult from  this  practice;  inasmuch  as  the  state 
is  permitted  to  give  in  evidence  before  the 
jury  testimony  showing  the  commission  of  the 
alleged  misdemeanor  at  any  time  within  two 
years  next  before  the  finding  of  the  indictment, 
the  defendant  must  be  prepared  to  answer  for 
himself  as  to  each  occasion  upon  which  the 
state  may  elect  to  prove  his  guilt,  but  with 
the  resulting  advantage  that  but  one  judgment 
can  be  given  upon  the  same  indictment,  and, 
though  he  may  have  committed  many  misde- 
meanors of  like  character,  a  judgment  of  con- 
viction as  to  one  will  protect  him  as  to  all, 
the  indictment  being  general  and  not  specific  in 
its  descriptive  averments."  See,  also,  Graig 
V.  State,  108  Ga.  776,  33  S.  E.  653(2).  The 
correctness  of  the  above  ruling  has  never  been 
challenged,  and  in  misdemeanor  cases  it  is 
still  the  practice,  and  a  correct  one,  "to  sub- 
mit to  the  jury  evidence  of  several  misdemean- 
ors of  the  same  character,  perpetrated  by  the 
same  person."  l%e  indictment  ta  this  case 
is  a  general  one,  and  under  it  the  state  would 
be  allowed  to  riiow  any  number  of  "posses- 
sions" of  liquor  since  the  passage  of  the  act 
This  being  true,  had  the  evidence  above  quoted, 
and  to  the  introduction  of  which  objection 
was  made,  been  offered  "in  chief,"  it  would 
dearly  have  been  admissible.  It  is  both  rel- 
evant and  material.  Then  should  it  have  been 
rejected  as  "not  in  rebuttal  of  any  evidence 
sought  to  be  established  by  the  defendant? 
This  question  is  answered  in  the  negative  by 
rulings  of  the  Supreme  Court  of  our  state. 
In  Bigelow  v.  Young,  30  Ga.  121,  the  third 
headnote  is  as  follows:  "It  is  within  the  dis- 
cretionary power  of  the  court  to  allow  a  wit- 
ness to  be  sworn  after  the  evidence  on  both 
sides  has  been  announced  closed,  and  the  argu- 
ment has  been  commenced;  and  a  liberal  prac- 
tice in  this  respect  is  most  favorable  to  the 
ends  of  justice."  In  Orr  v.  Garabold,  85  Ga. 
373, 11  S.  E.  778,  the  fifth  headnote  reads  thus: 
'*The  admission  of  testimony  after  plaintiff  haa 
closed  his  evidence,  over  objection  that  it  is  not 
in  rebuttal  and  should  have  been  introduced 
in.  chief,  is  within  the  discretion  of  the  trial 
court."  See,  also,  Watson  v.  Barnes,  125  Ga. 
733,  54  S.  E.  723(2);  Green  v.  State,  119 
Ga.  120,  45  S.  E.  990(3);  (Georgia  Railroad 
&  Banking  (Do.  v.  Oburchill,  118  Ga.  12,  38 
S.  E.  836(3) ;  Huff  v.  State,  104  Ga.  521,  30 
S.  Bw  808(5);  Johnson  v.  State,  85  Ga.  662, 
11  S.  E.  844(3) ;  Augusta  &  Summerville  Rail- 
road Co.  V.  Randall,  85  Ga.  297,  11  S.  E.  706 
(4).  This  evidence  being  properly  before  the 
jury,  not  being  contradicted,  and  the  defend*- 
ant  having  made  a  statement,  and  not  denying 
it,  the  verdict  found  was  demanded.  As  this 
evidence  demanded  a  verdict  of  guilty,  even 
if  the  evidence  referred  to  in  the  other  special 
ground  of  the  motion  for  new  trial  was  improp- 
erly admitted,  its  admission  would  not  warrant 
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the  granting  of  a  new  trial.  The  motion  for 
a  new  trial  shows  no  error,  was  properly  over- 
ruled,  and  the  judgment  must  be  affirmed. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty;  N.  A.  Morris,  Judge. 

V.  D.  Autrey  was  convicted  of  having  pos- 
session of  intoxicating  liquors,  his  motion 
for  new  trial  was  denied,  and  he  brings  er- 
ror.   Affirmed. 

R.  B.  Russell,  of  Atlanta,  and  J.  P. 
Brooke,  of  Alpharetta,  for  plaintiff  in  error. 

John  T.  Dorsey,  Sol.  Gen.,  of  Marietta, 
and  Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J., 
concur. 


(23  Ga.  App.  727) 

WILKES  V.   STATE.     (No.  10240.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  13,  1910.) 

(SyUahui  5y  the  Court,) 

1.  DiSOBDERLT  HoUSE  ^=»17— KEEPING— SUF- 
FICIENCY OF  Evidence. 

The  evidence  does  not  authorize  the  verdict 
and  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

(Additional  Syllahug  hy.  Editorial  SiaifJ 

2.  DiSOBDEBLY  HoUSE  ^=»16,  17— CONVICTION 

—Evidence. 

To  convict,  in  a  prosecution  for  keeping  a 
lewd  house,  evidence  of  its  general  reputation 
is  insufficient;  but  the  jury  must  be  satisfied 
that  it  was  maintained  for  lewd  purposes,  and 
its  reputation  may  be  considered  in  corrobora- 
tion of  the  circumstances. 

3.  Ddsobdebly  Uoube  ^5»17— Bad  Reputa- 
tion —  COBBOBOBATION  —  SUFFICIENCY    OF 

Bvidbncb. 

In  a  prosecution  for  keeping  a  lewd  house, 
evidence  that  defendant  and  her  house  where 
she  had  resided  only  a  few  months,  had  a  bad 
reputation  for  lewdness,  standing  alone,  wholly 
uncorroborated,  was  not  sufficient  to  establish 
the  offense  of  keeping  and  maintaining  a  lewd 
house. 

4.  DiSOBDBBLY    HOUSI    (d=>17— REPUTATION— 
COBROBOBATION. 

The  circumstances  corroborative  of  reputa- 
tion for  lewdness,  that  would  authorize  a  con- 
viction for  maintaining  a  lewd  house  must  be 
such  circumstances  as  tend  to  show  lewd  and 
lascivious  conduct  at  such  house,  and  from 
which  it  might  reasonably  be  .inferred  that 
fornication  or  adultery  took  place  there. 


5.  DiSOBDEBLT     HoUSE     ^S»17— CONVICTION— 
COBBOBOBATION. 

Evidence  of  the  general  character  of  the 
inmates  of  a  house  is  merely  corroboratory  evi- 
dence, and  is  of  itself  insufficient  to  authorize  a 
conviction. 

6.  Disorderly  House  ^=5>17— Conviction— 
cobbobobation. 
The  mere  presence  of  men  at  the  defend- 
ant's house,  who  can  be  seen  from  the  streets, 
and  whose  conduct  was  in  no  wise  improper 
or  suggestive  of  lewdness,  was  not  sufficient 
corroboration  of  the  evidence  that  either  the 
house  or  the  defendant  possessed  a  bad  repu- 
tation. 

Error  from  City  Court  of  Swainsboro; 
Geo.  Kirkland,  Jr.,  Jndge. 

Scottie  Wilkes  was  convicted  of  keeping 
a  lewd  house,  her  motion  for  new  trial  was 
overruled,  and  she  brings  error.    Reversed. 

I.  L.  Price  and  I.  W.  Rountree^  both  of 
Swainsboro,  for  plaintiff  in  error. 

Alfred  Herrington«  Jr.*  Sol.,  of  Swains- 
boro, for  the  State. 

STEPHENS,  J.  m  "To  authorize  convie- 
tion,  in  a  prosecution  for  the  offense  of  keeiH 
ing  a  lewd  house,  it  is  not  enough  to  prove 
the  general  reputation  of  the  house,  or  of  its 
inmates,  or  both,  for  the  gist  of  the  offense  is 
that  the  house  was  kept  'for  the  practice  of 
fornication  or  adultery,*  and  the  Jury  must 
be  satisfied  that  acts  of  lewdness  were  prac- 
ticed in  the  house,  and  tliat  it  was  maintain- 
ed for  the  purpose  of  prostitution.  Reputa- 
tion for  lewdness,  however,  may  be  a  dream- 
stance  tending  to  show  the  diaracter  of  the 
house,  and  may  be  considered  by  the  jury 
in  corroboration  of  such  facts  and  circum- 
stances as  may  reasonably  satisfy  than  of 
the  essential  fact  that  fornication  or  adul- 
tery was  actually  committed  therein."  Smith 
V.  State,  13  Qa.  App.  241,  79  S.  B.  51(9. 
The  above  is  a  correct  statement  of  the  law 
applicable  to  cases  of  this  kind. 

[3]  In  the  case  imder  consideration  the 
evidence  shows  that  the  defendant  and  her 
house,  where  she  had  resided  only  a  few 
months,  bore  a  reputation  for  lewdness. 
"Such  evidence  alone,  wholly  uncorroborat- 
ed, is  not  sufficient  to  establish  the  offense 
of  keeping  and  maintaining  a  lewd  house.*' 
Jones  V.  State,  2  Ga.  App.  433,  68  S.  B. 
559(7).  The  only  attempt  at  corroboration 
Is  evidence  of  an  admission  of  the  defendant 
that  she  had  suffered  from  a  venereal  dis- 
ease (but  it  Ls  not  shown  when  she  was  so  af- 
flicted) and  evidence  from  a  number  of  wit- 
nesses that  men  were  seen  at  her  house  on 
several  occasions,  but  nowhere  was  there  a 
scintilla  of  evidence  that  the  least  immoral 
conduct  transpired  there.    The  men  visiting 
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the  house  did  bo  In  the  daytime,  and  were 
observed  at  the  place  by  passers-by,  which 
latter  fact  refutes,  rather  than  corroborates, 
the  Idea  that  immoral  conduct  was  carried 
on.  One  of  the  witnesses  visited  the  house 
and  saw  three  men  there.  He  stated  that 
''there  was  nothing  wrong  done  there  that  1 
saw."  This  was  substantially  the  testimony 
-for  the  state.  None  of  it  authorizes  the  in- 
ference that  acts  of  fornication  or  adultery 
were  practiced  in  the  house. 

[1,  4,  6]  The  circumstances  corroborative  of 
reputation  for  lewdness,  that  would  under 
the  authorities  authorize  a  conviction  for 
maintaining  a  lewd  house  must  be  such  cir- 
cumstances as  tend  to  show  lewd  and  las- 
civious conduct  at  such  house,  and  from 
which  it  might  reasonably  be  inferred  that 
fornication  or  adultery  took  place  there. 
The  case  of  Ward  v.  State,  14  Ga.  App.  110, 
80  S.  B.  295,  sustains  this  view.  The  evi- 
dence adduced  upon  the  trial  there  was  held 
insufficient  to  authorize  a  conviction  for 
maintaining  a  lewd  house.  Chief  Judge 
Russell  In  the  opinion  in  that  case  said: 
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'It  appears  from  the  record  that  the  defend- 
ant lives  with  her  daughter  in  the  outskirtB  of 
tae  dty  of  Rome,  and  that  the  house  she  oc- 
cupies has  the  general  reputation  of  being  a 
lewd  house.  According  to  the  testimony  her 
daughter,  though  quite  young,  has  the  general 
reputation  of  being  a  lewd  woman.  The  de- 
fendant's son  and  one  John  Fowler  also  live 
at  the  house,  which  the  defendant  states  she 
purchased  with  her  own  labor.  There  is  no 
direct  evidence  that  any  act  of  adultery  was 
committed  in  the  house,  nor  any  circumstance 
indicating  that  such  an  act  was  committed 
there,  unless  it  can  be  assumed  that  Fowler 
was  capable  of,  and,  having  had  the  opportu- 
nity by  reason  -of  his  propinquity,  was  guilty  of, 
the  sexual  act  with  either  the  mother  or  the 
daughter.  There  is  evidence  of  noise  and  dis- 
order, which  might  authorize  the  conviction  of 
the  defendant  of  the  offense  of  keeping  a  dis- 
orderly house;  but  the  defendant  was  not  ac- 
cused of  keeping  a  disorderly  house,  and  she 
has  been  accused  and  convicted  of  keeping  a 
lewd  house.  We  think  the  learned  trial  judge 
erred  in  ruling  upon  the  testimony  to  which 
objection  was  made,  and  that  the  pertinent 
evidence  submitted  by  the  state  is  insufficient 
to  have  authorized  the  conviction  of  the  defend- 
ant. Testimony  as  to  the  general  reputation 
of  the  house  for  lewdness  was  properly  admit- 
ted, and  there  was  no  objection  to  the  testi- 
mony in  regard  to  the  general  reputation  of  the 
defendant's  daughter,  Who  lived  with  her  at  the 
house,  and  who  was  proved  to  have  a  bad  repu- 
tation; but  timely  objection  was  made  to  the 
testimony  of  eacn  of  the  witnesses  who  testified 
that  the  defendant  herself  had  the  reputation 
of  being  a  lewd  woman.    ♦    *    ♦ 

"We  do  not  think  the  evidence  In  the  pres- 
ent case  was  sufficient  to  authorize  the  convic- 
tion of  the  defendant.  There  is  no  circumstance 
which,  to  the  exclusion  of  every  other  reasona- 
ble supposition,  could  satisfy  the  jury  that  the 
house  was  used  for  the  practice  of  fornication 
or  adultery.    Even  If  it  had  been  proved  that  a 


single  act  of  inunorality,  as  above  referred  to^ 
had  been  committed,  this  alone  would  not  have 
been  sufficient  to  show  that  the  house  was  kept 
or  maintained  for  that  purpose,  though,  had 
there  been  such  proof,  we  think  the  circum- 
stances and  the  reputation  of  the  defendant's 
daughter  and  of  the  house  might  have  supplied 
sufficient  corroboration  to  sustain  the  charge  by 
authorizing  the  inference  that  what  was  once 
done  was,  in  all  human  probability,  repeated. 
The  incriminatory  proof  in  this  case  is  con- 
fined to  the  matter  of  reputation,  and,  as  was 
held  in  Coleman  v.  State,  5  Ga.  App.  366,  63 
S.  E.  244,  and  Smith  v.  "State,  13  Ga.  App. 
241,  79  S.  R  61,  this  alcme  is  insufficient  to 
authorize  conviction.  There  was  evidence  that 
men  were  seen  to  go  to  this  house  by  day  and 
by  night,  and  that  there  was  some  boisterous- 
ness  and  other  noise  likely  to  disturb  the  neigh- 
borhood. This  might  have  authorized  a  convic- 
tion of  the  statutory  offense  of  keeping  a  dis- 
orderly and  ill-governed  house  (Penal  Code,  } 
383),  because  the  defendant  admitted  that  it 
was  her  house  and  in  her  charge ;  but  the  mere 
fact  that  men  went  to  the  house,  and  came 
away  under  the  influence  of  liquor,  and  durins[ 
their  stay  were  noisy  and  boisterous,  would  as 
reasonably  suggest  the  inference  that  they  visit- 
ed the  house  to  obtain  intoxicating  liquor,  in 
violation  of  law,  as  that  their  visit  was  with  the 
intent  to  be  guilty  of  immoral  practice,  which 
ordinarily  is  not  accompanied  by  much  noise. 

"Evidence  of  the  general  character  of  the  in- 
mates of  the  house  is  merely  corroboratory  evi- 
dence, and  is  of  itself  insufficient  to  authorize 
conviction.  The  point  can  well  be  illustrated 
by  the  case  of  numerous  institutions  which  a 
progressive  and  most  commendable  philanthropy 
is  attempting  to  maintain.  *  *  *  A  case  can 
be  conceived  of  where  all  of  the  inmates  except 
the  matron  might  be  girls  or  women  whose  rep- 
utation for  chastity  was  bad,  and  in  the  work 
of  reformation  it  might  be  economical,  conve- 
nient, or  otherwise  desirable  to  use  a  house 
which  had  not  borne  a  good  reputation." 

If  the  rule  were  as  contended  on  the  part 
of  the  state  in  the  preBent  case,  those  at  the 
head  of  each  of  these  institutions  could  very 
promptly  be  convicted  of  keeping  a  lewd 
house  on  proof  of  the  general  reputation  of 
the  inmates. 

The  facts  in  the  Fitzgerald  Case,  10  Ga. 
App.  70,  72  S.  E.  541,  and  in  the  Basil  Case, 
22  Ga.  App.  765,  97  S.  E.  259,  are  entirely 
different  from  the  facts  in  the  case  now  un- 
der consideration.  In  each  of  these  cases 
the  evidence  shows  that  the  house  in  ques- 
tion was  a  dty  hotel  of  a  bad  reputation,  in- 
fested with  numerous  notoriously  lewd  wo- 
men, who  made  dates  with  men  to  meet  them 
there,  and  occupied  rooms  there,  and  slept 
there  with  men  who  were  not  their  hus* 
bands.  Such  evidence,  of  course,  authorize 
ed  a  conviction  of  maintaining  a  lewd  housc\ 
as  "was  4ield  in  both  of  those  cases.  It  not 
only  authorized,  but  even  demanded,  the  in- 
ference that  acts  of  fornication  and  adultery 
were  practiced  there.  In  the  Coleman  Case, 
supra,  the  question  of  whether  the  evidence 
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was  suffident  to  support  the  verdict  was  not 
decided.  Judgment  in  that  case  was  re- 
versed on  an  erroneous  charge  of  the  court. 
It  was  there  held  to  be  error  to  instruct  the 
jury  that — 

"It  would  be  sufficient  if  the  state  proves  to 
70ur  reasonable  satisfaction  that  she  bears  the 
general  reputation  of  being  a  lewd  woman,  and 
that  the  house  or  place  kept  by  her  bears  the 
general  reputation  of  being  a  lewd  house  or 
place  of  prostitution,  and  that  the  women  there 
at  that  house  bear  the  general  reputation  of 
being  lewd  women,  and  that  men  were  seen 
to  frequent  the  place  by  day  and  by  night." 

[6]  According  to  the  authorities  above  cit- 
ed, the  mere  presence  of  men  at  the  defend- 
ant's house,  who  could  be  seen  from  the 
streets,  and  whose  conduct  was  in  no  wise 
improper  or  suggestive  of  lewdness,  was  not 
su£Qcient  corroboration  of  the  evidence  that 
either  the  house  or  the  defendant  possessed 
a  bad  reputation,  to  authorize  her  conviction 
of  the  offense  of  maintaining  a  lewd  house. 
She  was  convicted  upon  bad  reputation  alone, 
which  is  not  sufficient.  She  certainly  could 
not  be  condemned  for  indulging  in  the  com- 
pany of  men  visitors  at  her  home,  who  visit- 
ed there  at  seasonable  hours,  and  whose  con- 
duct on  such  occasions  was  perfectly  ex- 
emplary so  far  as  the  evidence  shows.  The 
evidence,  moreover,  shows  that  the  defend- 
ant did  some  farm  worlt,  and  therefore,  pre- 
sumably, had  8<Hne  means  of  support. 

In  our  opinion,  the  evidence  was  wholly 
insufficient  to  authorize  the  verdict,  and  the 
court  erred  in  overruling  the  motion  for  a 
new  trial. 

Judgment  reversed. 

BLOODWORTH,  J.,  concurs. 

BROYLBS,  P.  J.  (specially  concurring).  I 
agree  that  under  the  particular  facts  of  this 
case  the  conviction  of  the  defendant  was  un- 
authorized. I  do  not,  however,  concur  in  all 
that  is  said  in  the  opinion  of  the  majority  of 
the  court 


(23  Ga.  App.  722) 

WALKER  V.  CUFF  DRUG  CO.    (No.  10263.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

May  13,  1919.) 

(SyUahua  by  the  Courts) 

L  CouBTS  «=5>190(3%)— Municipal  CotJBTs— 
Pbocedure— Exceptions  Pendente  Lite. 

The  act  creating  the  municipal  court  of  At- 
lanta (Acts  1913,  p.  145,  I  37)  provides  "that 
suits  in  this  court,  except  as  herein  ifrovided, 
or  as  may  be  provided  by  rules  of  the  court, 
shall  proceed  as  suits  or  actions  in  justicei^ 
courts,  under  the  practice  thereof  existing  under 


the  laws  relating  thereto.**  There  being  in  this 
act  nothing  requiring  that  exceptions  pendente 
lite  be  taken  to  a  ruling  upon  a  motion  to 
dismiss  pleadings,  such  exceptions  are  not  neces- 
sary, and  the  ruling  thus  made  may  be  assigned 
as  error  in  the  petition  for  certiorari  without 
such  exceptions  pendente  lite  having  been  first 
taken  thereto.  The  ruling  in  Brooke  v.  Cun- 
ningham, 19  Ga.  App.  21,  90  S.  E.  1037  (1), 
is  not  in  conflict  with  what  is  here  held,  for 
that  case  was  decided  before  the  constitutional 
amendment  of  1916  (Acts  1916,  p.  19),  when 
a  direct  writ  of  error  would  lie  from  the  mo- 
nicipal  court  of  Atlanta  to  this  court,  and  the 
overruling  of  a  demurrer  in  that  case  was 
sought  to  be  made  the  ground  of  a  motion  for 
a  new  trial. 

2.  GOUBTS    ^5»189(7)  —  MUNICIPAI*    Ck>UBT8  — 

Pbocbdubb~»Mx8Joiivdkb  or  Causes  of  Ac- 
tion. 

'*While  the  municipal  court  of  Atlanta  has 
jurisdiction  of  suits  involving  larger  amounts 
than  those  formerly  within  the  jurisdiction  of 
the  justice's  courts,  the  procedure  in  the  munici- 
pal court  of  Atlanta,  so  far  as  the  necessity  for 
pleadings  is  concerned,  does  not  differ  from  that 
of  the  justice's  courts;  *  *  *  and  a  mere 
misjoinder  of  causes  of  action  is  immaterial." 
Shippcy  V.  Owens,  17  Ga.  App.  127,  86  S.  E. 
407;  Moon  v.  Brandt,  20  Ga.  App.  396,  93 
S.  E.  43.  The  trial  judge  did  not  err,  there- 
fore, in  overruling  the  motion  to  dismiss  plain- 
tiff's petition. 

3.  Appeal  and   Ebbob  ^=>1094(1)  —  Cottbts 
^s>190(ly  8)— Municipal  Coubts— Review, 

Under  the  act  creating  the  municipal  court 
of  AtlanU  (Acts  1913,  p.  145)  and  the  decisions 
of  the  Supreme  Court  in  Johnston  ▼•  Brenau 
College,  146  Ga.  182,  91  S.  E.  86,  and  Taylor 
V.  Mutual  Benefit  Industrial  Life  Ins.  Asso.. 
146  Ga.  660,  92  S.  E.  47,  the  losing  party  m 
the  municipal  court  may  pursue  either  of  the 
three  following  remedies  to  review  the  decision 
of  the  trial  judge  or  the  verdict  of  the  jury 
therein:  (1)  He  may  make  a  motion  for  a  new 
trial  before  the  trial  judge,  and,  upon  the  over- 
ruling of  the  motion,  may  enter  an  appeal  to  the 
appellate  division  of  that  court;  and  if  the  de- 
cision of  the  appellate  division  be  adverse,  he 
may  carry  the  case  to  the  superior  court  by 
certiorari.  (2)  He  may  make  a  motion  for  a 
new  trial  before  Uie  trial  judge  in  the  munici- 
pal court,  and  the  judgment  of  the  trial  judge 
in  overruling  .the  oral  motion  for  a  new  trial 
may  be  reviewed  on  direct  writ  of  certiorari 
by  the  superior  court,  without  first  taking  an 
appeal  to  the  appellate  division.  (3)  He  may 
by  certiorari  except  directly  to  the  judgment  of 
the  trial  judge,  or  the  verdict  of  the  jury  in 
the  municipal  court,  without  first  making  an 
oral  motion  for  a  new  trial  before  the  trial 
judge,  and  without  entering  an  appeal  to  the  ap- 
pellate division  of  the  municipal  court  If  the 
remedy  last  stated  be  pursued,  he  can  have  re- 
viewed the  question  of  whether  the  finding  is 
contrary  to  law  because  not  supported  by  the 
eridence;  but  if  he  pursue  either  of  the  other 
two  remedies  above  set  out,  under  section  42(b) 
of  the  act  of  1913  (Acts  1913,  p.  168),  he  can- 
not, in  bin  petition  for  certiorari,   urge  as  a 
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ground  for  reyeraal  the  insafficieiicy  of  the  evi- 
dence (Johnston  v.  Brenau  GoUegOi  supra),  for, 
as  was  said  in  Dnnlop  Milling  Oo.  ▼.  Collier,  19 
Ga.  App.  725,  727.  92  S.  B.  296,  the  discretion 
to  grant  a  new  trial  upon  the  grounds  (1)  that 
the  verdict  found  or  the  judgment  rendered  is 
contrary  to  the  evidence  and  the  principles  of 
equity,  and  (2)  that  said  verdict  or  judgment  is 
decidedly  and  strongly  against  the  w^ht  of 
the  evidence,  is  exhausted  when  the  judge  of  the 
municUMil  court  who  tried  the  case  refuses  to 
grant  a  new  trial  thereon.  The  plaintiff  in 
error  in  this  case  having  pursued  the  second 
remedy,  the  superior  court  did  not  err  in  over- 
ruling the  petition  for  certiorari,  hased  upon 
the  ground  that  the  judgment  rendered  was  con- 
trary to  law,  because  not  supported  by  the  evi- 
dence. 

Error  from  Superior  Court,  Falton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  C.  B.  Walker  and  the  Clift 
Drug  Company.  Motion  to  dismiss  petition 
overruled,  petition  for  certiorari  overruled, 
and  Walker  brings  error.    Affirmed. 

Jack  C.  Savage  and  Moore  &  Pcmieroy,  all 
of  Atlanta,  for  plaintiff  in  error. 

Geo.  B.  Rush,  of  Atlanta,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

WADDB,  C.  J.,  and  LUKE,  J.,  concur. 
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(89  B.B.) 

(2S  Oa.  App.  786) 

NATIONAL  BANK  OF  SAVANNAH  et  aL  v. 
EVANS  et  aL    (No.  0386.) 


(23  Ga.  App.  728) 

WALKEB  v.  PALACE  PHABMACt. 

(No.  10264.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  18,  1019.) 

(ByttaJm$  hp  the  Court,) 

Followed  Case. 

This  case  is  controlled  by  the  ruling  made 
by  this  court  in  Walker  ▼.  CliflP  Dmg  Co.,  00  8. 
E.  302,  this  day  decided;  the  onl^  point  insist- 
ed npim  by  counsel  for  plaintiff  m  error  being 
that  the  evidence  was  ingofficient  to  authorise 
the  judgment  rendered. 

Erzor  from  Superior  Court,  Fulton  Ck)un- 
ty;  J.  T.  Pendleton,  Judge 

Action  between  C.  B.  Walker  and  the 
Palace  Pharmacy.  Judgment  for  the  latter, 
and  the  former  brings  error.    Afflrihed. 

Jack  C.  Savage  and  Moore  &  Pomeroy,  all 
of  Atlanta,  for  plaintiff  in  error. 

Geo.  B.  Bush,  of  Atlanta,  for  defendant  in 
error. 

JENKINS,  J.   Judgment  affirmed* 


WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16,  1010.) 

(8yllAhu§  hy  the  Oowri,) 

1.  Conspiracy  ^=>6— Action  on  the  Case— 
pusadino  in  tobt. 

*'In  an  action  on  the  case  for  conspiracy, 
the  conspiracy  is  not  the '  gravamen  of  the 
charge,  but  may  be  both  pleaded  and  proved  as 
aggravating  the  wrong  of  which  the  plaintiff 
complains,  and  enabling  him  to  recover  in  one 
action  against  all  as  joint  tort-feasors.  Wood- 
ruff V.  Hughes,  2  Ga.  App.  861,  58  S.  E.  551 ; 
Van  Horn  v.  Van  Horn,  56  N.  J.  Law,  318,  28 
AtL  660;  s.  c  62  N.  J.  Law,  284,  20  Ati.  485, 
10  L.  B.  A.  184;  Parker  ▼.  Hontiiigton,  2 
Gray  (Mass.)  124 ;  8  Cyc.  678.'' 

2.  CoNSPiBAOT  ^s>18  —  Petition  —  GsNBBAii 

AND  SPBOIAI.  DeKURBEB. 

** Accordingly,  a  petition  which  alleged  that 
three  named  persons,  at  a  time  stated,  'en- 
tered into  a  conspiracy  for  the  'purpose'  of 
wrongfully  withholding  from  the  plaintiff  cer- 
tain commercial  securities  *and  for  the  purpose 
of  converting  them  [the  securitiesl  to  the  joint 
use  and  benefit  of  the  said'  named  persons,  and 
that  the  said  defendants  in  furtherance  of  aaid 
conspiracy*  did  withhold  the  described  securi- 
ties from  the  plliintiff,  and  on  a  day  named  did 
convert  the  same  'to  their  own  joint  use  and 
benefit,'  to  the  loss  and  injury  of  the  plaintiff 
in  a  sum  alleged  as  the  actual  value  of  the 
securities  on  the  date  of  their  conversion,  sufii- 
ciently  set  forth  a  conspiracy  as  against  a 
general  demurrer.  Nor  was  such  petition  sub- 
ject to  special  demurrer,  'which,  attacked  it 
because  of  the  alleged  lack  of  sufficient  facts 
or  overt  acts  to  support  a  charge  of  conspira- 
cy between  the  three  defendants.' 

"(a)  So  far  ias  the  conspiracy  is  concerned, 
no  further  specification  is  required  than  the 
general  terms  in  which  it  is  pleaded  in  the 
declaration;  and  this  is  true,  although  the  ju- 
risdiction of  the  court  to  render  judgment 
against  one  or  more  of  the  defendants  depends 
upon  allegations  and  proof  of  conspiracy."  140 
Ga.  — ,  00  S.  B.  128. 

3.   BULINa    IN    CONrOBlOTT    TO    ANSWEB    TO 
CEBTIVIBD  QtFESnONS. 

The  petition  was  good  as  against  the  gen- 
eral grounds  of  the  demurrers,  and  as  against 
the  spedai  grounds  therein  which  attacked  it 
because  of  the  alleged  lack  of  sufficient  facts  or 
overt  acts  to  support  a  charge  of  conspiracy 
between  the  three  defendants. 

i.  Venue   ^=>22(1)— P-opkrendant^— Oonbpi- 

BACT. 

The  petition  showed  that  the  superior  court 
of  Screven  county  had  jurisdiction  .of  all  the 
defendants. 
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5.  Action  ^=s»38{3)  —  Banks  and  Banking 
^=>77(6)  —  Conspiracy  ^s>13,  18  — Action 
BY  Receiver  —  Withholding  Securities- 
Petition. 

The  petition  was  subject  to  some  of  the 
special  grounds  of  the  demurrers,  and  the  court 
erred  in  overruling  those  grounds. 

Error  from  Superior  Oourt,  Screven  Coun- 
ty ;  B.  N.  Hardeman,  Judge. 

Suit  by  T.  J.  Kvans  and  others  as  receiv- 
ers of  the  Citizens'  &  Screven  County  Bank, 
against  the  National  Bank  of  Savannah  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error,  and  the  Court  of  Appeals 
certified  questions,  which  were  answered  by 
the  Supreme  Court  (149  Ga.  — ,  d9  S.  E. 
123)  in  the  affirmative.  Beversed,  in  con- 
formity to  answer  to  certified  questions. 

Garrard  &  Gazen  and  B.  S.  BUiott,  all  of 
Savannah,  and  E.  K.  Overstreet  and  M.  B. 
Lufburrow,  both  of  Sylvanla,  for  plaintiffs  in 
error. 

T.  J.  Evans,  of  Sylvanla,  for  defendants  in 
error. 

BBOYLES,  P.  J.  This  was  a  suit  brought 
to  the  superior  court  of  Screven  county  by 
the  receivers  of  the  Citizens'  &  Screven 
County  Bank  against  the  National  Bank  of 
Savannah,  J.  E.  Jaudon,  and  W.  J.  Walker. 
According  to  the  petition,  Walker  was  a  res- 
ident of  Screven  county,  while  the  other  two 
defendants  were  residents  of  Cliatham  coun- 
ty. The  petition  charged  that  the  three  de- 
fendants had  conspired  to,  and  actually  did, 
In  pursuance  of  such  conspiracy,  withhold 
from  the  plaintiffs  certain  collateral  notes 
and  other  securities  which  had  previously 
been  fraudulently  pledged  by  the  Citizens'  & 
Screven  County  Bank  to  the  National  Bank 
of  Savannah  to  secure  an  antecedent  indebt- 
edness of  the  former  bank  to  the  latter  bank. 
Separate  demurrers,  substantially  identical, 
containing  both  general  and  special  grounds, 
were  interposed  by  the  defendants,  and  were 
overruled,  and  the  defendants  excepted. 

[1-3]  1-3.  The  question  as  to  whether  the 
alleged  conspiracy  of  the  defendants  was 
sufficiently  set  out  in  the  petition  to  enable 
the  petition  to  withstand  a  general  and  spe- 
cial demurrer  was  certified  by  this  court  to 
the  Supreme  Court,  and  the  first  and  second 
headnotes  contain  the  affirmative  answer  of 
the  Supreme  Court 

[4,  6]  4, 5.  The  petition,  properly  construed 
as  a  whole,  does  not  allege  that  the  National 
Bank  of  Savannah  alone  converted  the  prop- 
erty in  October,  1015,  or  at  any  other  time, 
but  alleges  that  the  bank.  Jointly  with  the 
other  two  defendants,  converted  it  to  their 
joint  use  on  or  about  November  27, 1915.  On 
the  subject  of  the  alleged  conspiracy,  the  pe* 
tition  is  not  defective  because  it  avers  that 
the  National  Bank  of  Savannah  had  posses- 
sion of  the  securities  at  the  time  of  the  ap- 


pointment of  the  receivers,  and  falls  to  al- 
lege that  the  securities  were  transferred  to 
the  other  two  defendants.  If  there  was  a 
conspiracy,  as  alleged,  the  act  of  the  bank  in 
withholding  the  securities  was  also  the  act  of 
the  other  two  defendants.  It  was  not  neces- 
sary for  all  three  of  the  defendants  to  have 
actual  physical  possession  of  the  securities, 
or  for  all  three  to  actually  physically  with- 
hold them  from  the  receivers.  The  act  of  one 
was  the  act  of  all.  The  petition  was  not  de- 
murrable because  it  alleged  a  refusal  on  the 
part  of  the  National  Bank  of  Savannah  to 
turn  over  the  securities  to  the  receivers,  and 
failed  to  allege  a  like  refusal  on  the  part  of 
the  other  defendants.  If  the  securities  had 
been  converted  as  alleged,  it  was  unnecessary 
to  show  a  demand  upon,  and  a  refusal  of, 
any  one  of  the  defendants.  Accordingly,  the 
allegations  as  to  the  refusal  of  the  bank  (aft- 
er a  demand)  to  turn  over  the  securities 
should  have  been  treated  as  mere  surplus- 
age. Under  the  preceding  rulings  the  supe- 
rior court  of  Screven  county  had  jurisdic- 
tion of  all  the  defendants. 

The  petition  was,  however,  subject  to  the 
special  ground  of  the  demurrers  which  set 
up  a  misjoinder  of  actions,  since  the  plaintiff 
sought  a  recovery  in  a  single  count  upon  two 
contradictory  theories,  to  wit:  (1)  Because 
the  defendants  had  converted  the  securities; 
and  (2)  because,  after  the  conversion  had  oc- 
curred, the  securities  depreciated  in  value  on 
account  of  the  negligent  handling  of  the  same 
by  the  defendants.  If  the  securities  were 
thus  converted,  the  defendants  became  imme- 
diately liable  for  their  full  value;  and  the 
alleged  suosequent  depreciation  in  value  was 
Immaterial,  and  the  claim  therefor  was  in- 
consistent with  the  theory  of  conversion. 
The  court  should  have  sustained  this  ground 
of  the  demurrers,  and  have  ordered  the 
plaintiffs  to  strike  one  of  the  two  conflicting 
claims  from  the  petition,  or  to  put  them  in 
separate  counts.  Moreover,  the  nineteenth 
and  twentieth  paragraphs  of  the  petition, 
which  set  up  the  claim  for  the  negligent  han- 
dling of  the  securities,  were  also  subject  to 
the  special  grounds  of  the  demurrers  as  set 
forth  in  the  fifteenth  and  sixteenth  para- 
graphs thereof. 

The  petition  was  also  subject  to  the  spe- 
cial ground  of  the  demurrers,  which  pointed 
out  that  it  was  not  stated  in  the  petition 
when  the  Citizens'  &  Screven  County  Bank 
was  placed  in  the  hands  of  the  receivers. 
With  the  exceptions  stated,  the  petition  was 
not  subject  to  any  of  the  special  grounds  of 
the  demurrers.  The  court  having  overruled 
all  of  the  grounds  of  the  demurrers,  both 
general  and  special,  and  the  i)etlrion  betu;; 
subject  to  some  of  the  special  grounds,  the 
judgment  is  reversed. 

BLOODWOBTH  and  STEPHENS,  JJ^ 
concur.  • 
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W.Va*> 


(28  Ga.  App.  789) 

NATIONAL  BANK  OP  SAVANNAH  et  al. 

y.  EVANS  et  aL    (No.  M15.) 


(Ooort  of  Appeals  of  Georgia,  Diviaion  No.  1. 

May  16,   1919.) 

(ByllabuM  ly  the  Court.} 

1.  Followed  Case. 

This  case  is  controlled  by  the  decision  in 
National  Bank  of  Savannah  et  aL  v.  Eirans  et 
aL,  ReceiTers  (No.  9386)  99  S.  E.  896,  this 
day  decided,  and  for  the  reasons  therein  stated 
the  judgment  overruling  the  special  demurrers 
therein  pointed  out  is  reversed.  See,  also,  the 
answer  of  the  Supreme  Court  to  certified  ques- 
tions in  National  Bank  of  Savannah  et  al.  v. 
Evans  et  al.,  Receivers,  149  Ga.  — ^  99  S.  B. 
124. 

2.  Amendicert  to  Petition. 

Under  the  foregoing  ruling,  the  conrt  did 
not  err  in  allowing  the  amendment  to  the  peti- 
tion. 

Error  from  Superior  Gonrt,  Screyen  Covat- 
ty;   K  N.  Hardeman,  Judge. 

Action  between  the  National  Bank  of 
Savannali  and  others  and  T.  J.  Evans  and 
others,  receivers.  Judgment  for  the  latter, 
and  the  former  bring  error.  Reversed,  In 
conformity  to  answers  of  the  Suprepie  Court 
(99  S.  B.  124)  to  certified  questions. 

Garrard  &  Gazan  and  E.  S.  Elliott,  all  of 
Savannah,  and  E.  K.  Overstreet  and  M.  R. 
liUfburrow,  both  of  Sylrania,  for  plaintiffs 
in  error. 

T.  J.  Evans,  of  Sylvania,  for  defendants  in 
error. 

IfUKB,  J.   Judgment  reversed. 

WADB^  a  J.,  and  JENKINS,  J.,  concur. 


FARR  V.  WEAVER  895 

(99  S.B.) 

by  the  payment  of  such  money,  and  such  cred- 
itor has  knowledge  of  the  source  of  such  fund 
and  the  purpose  for  which  it  was  turned  over 
to  the  debtor. 


(M  W.  Va.  182) 

FARB  T.  WEAVER  et  aL     (No.  81.)   ' 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  13,  1919.) 

(ByUahua  hy  the  Court,) 

1.  Pathent  «=»38(1),  39(1),  47(1)— Applica- 
tion—Exception TO  Rule. 

While,  as  between  a  debtor  owing  several 
debts  to  the  same  party  and  his  creditor,  the 
former  paying  a  sum  of  money  has  a  right  to 
designate  to  which  of  said  debts  the  same  shall 
be  applied,  or  upon  his  failure  to  do  so  the 
creditor  may  make  such  application  as  he  sees 
fit;  yet  there  is  an  exception  to  this  rule  where 
the  money  was  received  by  the  debtor  from  a 
third  party  whose  property  is  subject  to  a  lien 
in  favor  of  such  creditor,  which  it  was  the  pur- 
pose of  such  third  party   to  have  discharged 


2.  Mechanics'  Liens  ^=?>239— Matebiaucbn 
—Application  of  Owneb's  Obligation- 
Lien. 

Where  a  materialman  furnishes  to  a  con- 
tractor material  and  supplies  for  the  construc- 
tion and  erection  of  a  building,  and  receives 
from  said  contractor,  with  full  knowledge  that 
the  same  was  turned  over  to  said  contractor 
for  the  purpope  of  paying  for  the  supplies  which 
went  into  such  building,  money  or  other  obliga- 
tion of  the  owner  of  said  building,  such  materi- 
alman must  apply  the  same  upon  the  account  for 
material  going  into  such  building.  He  cannot 
make  application  of  such  funds,  even  at  the 
direction  of  the  contractor,  to  an  older  or  other 
debt  of  the  contractor,  and  retain  a  lien  upon 
the  building  of  the  party  furnishing  such  fund 
for  the  material  furnished  therefor  by  him. 

3.  Mechanics'  Liens  ^=>96— Contractob  ab 
Agent  fob  Owneb— Payment  of  Matebial- 
men. 

Where  the  owner  of  real  estate  contracts 
with  another  for  the  construction  and  erection 
of  a  building  thereon,  but  fails  to  take  from 
him  a  solvent  bond,  as  provided  by  section  14 
of  chapter  75  of  the  €k>de  1918  (sec  8856),  as 
between  such  owner  and  a  materialman  furnish- 
ing material  for  the  construction  and  erection 
of  such  building  to  such  contractor,  the  contrac- 
tor becomes  the  agent  of  the  owner,  and  a  ma- 
terialman receiving  from  such  contractor  money 
or  other  property,  with  knowledge  that  the  same 
was  turned  over  to  him  by  the  owner  of  the 
property  for  the  purpose  of  paying  for  the  ma- 
terial which  had  been  used  in  its  construction, 
must  apply  such  money  or  other  pfroperty  to  that 
purpose. 

Suit  by  John  S.  Farr  against  J.  S.  Wearer 
•and  others  to  enforce  a  mechanic's  lien.  Ob- 
jections to  answer  overruled,  and  objection 
to  filing  of  replication  sustained  and  cause 
certified.    Affirmed  and  remanded. 

Marcum  &  Shepherd,  of  Huntington,  for 
plaintiff. 

J.  H.  Strlckling,  of  Huntington,  for  de- 
fendanta 

RITZ,  J.  The  questions  to  be  determined 
upon  the  certificate  in  this  case  are  the  suffi- 
ciency of  an  answer  ffied  in  a  suit  to  en- 
force a  mechanic's  lien,  and  the  sufficiency 
of  a  special  replication  tendered  to  said  an- 
swer. 

The  plaintiff,  John  S.  Farr,  is  engaged  in 
the  business  of  selling  building  materials. 
The  defendant  J.  S.  Weaver  was  the  owner 
of  two  lots  in  the  dty  of  Huntington.  In  the 
summer  of  1917,  the  defendant  Weaver  en- 
tered into  a  contract  with  Watts-Castle  CJon- ' 
struction  Company  for  the  construction  and 
erection  of  a  house  on  each  of  his  said  lots. 


4ts»For  other  cases  see  saxo*  toolr  unA  XAT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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For  the  purpose  of  complying  with  this  con- 
tract, the  Watts-Castle  Construction  Com- 
pany purchased  building  material  from  said 
Farr  amounting  to  approximately  $1,200, 
which  went  into  the  said  houses  tn  practical- 
ly equal  proportions.  Upon  the  completion 
of  the  buildings  Farr  filed  his  notice  in  the 
county  clerk's  office  to  perfect  his  liens  as 
materialman  under  the  provisions  of  chapter 
75  of  the  Code  (sees.  3842-3857),  and  subse- 
quently brought  a  suit  against  each  of  said 
properties  for  the  purpose  of  subjecting  the 
same  to  sale  in  satisfaction  of  said  liens. 
The  defendant  Weaver  filed  an  answer  in 
the  one  case  certified  here,  which  it  is  said 
will  be  conclusive  of  the  other  case,  In  which 
he  admits  that  Farr  furnished  the  material 
as  set  up  in  the  bill;  that  the  same  was  used 
in  the  construction  and  erection  of  the  hous- 
es on  his  lots  as  stated  in  said  bill;  that 
Farr  gave  notice  as  required  by  law  for  the 
purpose  of  perfecting  said  Hens;  but  he  avers 
in  his  answer  that  the  amount  due  Farr  has 
been  entirely  paid,  wherefore  no  recovery 
should  be  allowed. 

The  facts,  as  alleged  in  his  answer,  upon 
which  he  bases  this  conclusion,  are  that  on 
the  12th  of  September,  1917,  while  the  woilc 
was  in  progress  on  these  houses,  he  executed 
to  the  Watts-Castle  Construction  Company 
his  note  for  $1,200  to  pay  for  material  that 
had  been  furnished;  that  the  Watts-Castle 
Construction  Company  took  this  note  to 
Farr,  and  indorsed  the  same  to  him;  and 
that,  instead  of  crediting  it  on  the  account 
wliich  Farr  had  for  material  furnished  for 
Weaver's  houses,  he  credited  it  on  an  older 
account  which  the  Watts-Castle  Construc- 
tion Company  owed  him.  The  original  an- 
swer did  not  aver  that  Farr  knew  that  this 
note  was  given  to  pay  for  material  which 
went  into  Weaver's  houses,  and  upon  an  ex- 
ception being  filed  to  it  by  Farr  the  same 
was  sustained.  An  amended  answer  was 
thereupon  filed  by  leave  of  the  court  which 
averred  that  at  the  time  Farr  took  this  note 
he  knew  It  had  been  given  by  Weaver  to  pay 
for  material  which  had  been  furnished  for 
his  houses,  and  that  it  was  his  duty  with 
that  knowledge  to  apply  the  same  to  dis- 
charge the  account  which  he  had  for  this 
material.  This  answer  further  charged  that 
the  Watts-Castle  Construction  Company  was 
at  said  time  insolvent,  and  that  Farr  knew 
this  fact,  or  that  he  knew  that  it  was  in  an 
embarrassed  financial  condition,  but  that 
Weaver  had  no  knowledge  of  this  kind.  Ex- 
ceptions were  filed  to  this  answer  ui)on  the 
ground  that  the  fact  of  the  payment  being 
made  by  Weaver  as  aforesaid,  and  received 
by  Farr  under  the  conditions  aforesaid, 
made  no  defense  In  the  mechanic's  lien  suit 
The  court  overruled  these  exceptions,  how- 
ever, and  sustained  the  answer.  The  plain- 
tiff Farr  then  tendered  a  special  replication, 
in  whldi  he  averred  that  the  $1,200  note  glv- 


f  en  by  Weaver  to  the  Watts-Castle  Construc- 
tion Company  was  not  applied  by  him  to  any 
former  Indebtedness  of  the  Watts-Castle  Con- 
struction Company,  but  was  applied  by  that 
company  itself  to  a  note  upon  which  he 
(Farr)  was  an  indorser;  that  the  bank  wlilch 
held  this  note  had  been  insisting  to  the 
Watts-Castle  Construction  Company,  as  well 
as  to  Farr,  the  Indorser,  that  it  be  paid; 
and  that  upon  Farr's  Insistence  the  Watta- 
Castle  CSonstructlon  Company  procured  this 
$1,200  note  from  Weaver  together  with  an 
$800  note  from  another  party,  and  turned 
them  over  to  Farr  with  directions  to  apply 
them  to  the  note  which  had  theretofore  been 
given  to  Farr  and  discounted  by  him  at  the 
bank.  The  court  sustained  an  objection  to 
the  filing  of  this  replication,  holding  that  the 
facts  therein  stated  would  not  excuse  Farr 
from  applying  the  $1,200  note  to  the  account 
he  had  for  material  which  went  into  the 
Weaver  houses,  and  it  is  the  action  of  the 
court  in  overruling  the  exceptions  taken  to 
the  answer  and  sustaining  the  objection  to 
this  replication  which  is  complained  of  by 
Farr. 

[1]  He  contends  that  the  question  involves 
the  doctrine  of  the  application  of  payments 
between  creditor  and  debtor,  and  that  inas- 
much as  his  debtor,  the  Watts-Castle  Con- 
struction Company,  directed  the  application 
of  this  note  In  a  particular  way,  Weaver 
cannot  complain  that  it  was  so  applied. 
There  is  no  doubt  but  that  between  debtor 
and  creditor  the  rule  Is  that  the  debtor, 
when  he  makes  a  payment,  has  the  right  to 
say  upon  what  particular  debt  the  same  shall 
be  credited,  and,  in  case  he  fails  to  make  any 
particular  application  of  it,  the  creditor  may 
make  such  application,  and,  in  case  neither 
of  them  make  such  application,  the  same  will 
be  made  by  the  court,  giving  due  weight  to 
all  the  equities  between  the  parties.  Wait 
V.  Building  Association,  81  W.  Va.  702;  95  S. 
B.  203.  There  is  involved  here  more  than 
the  simple  relation  of  debtor  and  creditor. 
At  the  time  Farr  furnished  this  material  to 
the  Watts-Castle  Construction  Company  to 
be  used  in  Weaver's  houses,  under  the  law 
of  this  state,  by  the  simple  act  of  delivering 
material  to  the  houses  to  be  used  therein,  he 
acquired  a  lien  upon  the  property  of  Weav- 
er. It  is  true  that  he  must  give  certain  no- 
tices and  file  and  record  the  same  within  a 
certain  time  in  order  to  retain  this  lien;  but 
the  law  brings  it  into  existence  at  the  time 
the  material  Is  furnished.  He  knew  this  fact 
and  knew  at  the  time  he  took  this  $1,200, 
according  to  the  allegation  of  the  answer, 
that  Weaver  had  turned  it  over  to  the  Watts- 
Castle  Construction  Company  for  the  very 
purpose  of  paying  for  the  material  that  went 
into  his  houses.  Weaver,  of  course,  knew  at 
that  time  that  whoever  furnished  this  mate- 
rial had  a  lien  on  his  property  for  the  price 
thereof,  and  his  payment  and  delivery  of  the 
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money    to    tli^    Watts-Castle    Constmction  |  property  the  owner  of  which  furnished  the 


Ck)mpany  was  for  the  very  purpose  of  dis- 
charging this  lien.  Can  it  he  said  that  Farr 
holding  this  Hen  can  receive  the  money  of 
the  owner,  which  he  knows  at  the  time  he 
receives  it  is  paid  for  the  particular  purpose 
of  discharging  the  lien,  and  even  at  the  di- 
rection of  the  contractor  apply  it  to  some 
other  debt  due  him  by  the  contractor,  and 
preserve  his  lien  against  the  premises?  We 
think  not.  The  application  of  this  money  by 
the  Watts-Castle  Construction  Company  for 
any  other  purpose  than  payment  for  the  ma- 
terials which  had  gone  into  the  houses  was 
the  perpetration  of  a  fraud  by  it  upon  Weav- 
er, and  Farr  knew  this  at  the  time  he  ac- 
cepted the  money,  according  to  the  allegation 
of  the  answer.  The  original  answer  filed  did 
not  aver  such  knowledge  on  the  part  of  Farr, 
and  for  that  reason  exceptions  to  it  were  sus- 
tained. This  action  of  the  court  we  think 
was  entirely  right,  although  there  are  some 
authorities  which  hold  that,  even  though  the 
materialman  does  not  know  from  what  source 
the  money  comes,  he  must  find  out  and 
apply  it  to  the  discharge  of  the  indebtedness 
which  would  relieve  the  owner  of  the  money 
from  any  Hens  he  might  thereafter  have  as 
materialman.  Sioux  City  Foundry  &  Mfg. 
Co.  V.  Merten,  174  Iowa,  332,  156  N.  W.  367, 
L.  R.  A.  1916D,  1247;  WllUams  v.  Wllling- 
ham-Tift  Lumber  Co.,  5  6a.  App.  533,  63  S. 
E.  584. 

.  It  does  not  occur  to  us,  however*  that 
these  decisions  are  sound.  There  is  no  duty 
upon  the  ^rt  of  the  materialman  in  a  case 
like  this  to  set  on  foot  an  inquiry  as  to  the 
source  from  which  a  contractor  derives  funds 
that  he  pays  over  to  him.  His  duty  to  apply 
than  on  a  particular  account  arises  when  he 
has  notice  that  they  have  been  paid  to  the 
contractor  by  the  owner  of  th^  building  Into 
which  the  materials  went  fbr  the  purpose  of 
discharging  the  owner's  indebtedness  there- 
for. This  view  seems  to  be  supported  by  the 
weight  of  authority.  Lee  v.  Store  Brewing 
Co.,  76  Neb.  212,  106  N.  W.  220;  Crane  Bros. 
Mfg.  CO.  V.  Keck,  36  Keb.  683,  63  N.  W.  606; 
Boyer-Van  Kuran  Lumber  &  Coal  Co.  v.  Co- 
lonial Apartment  House  Co.,  94  Neb.  180,  142 
N.  W.  519 ;  Petersen  v.  Shain,  4  Cal.  Unrep. 
122,  33  Pac.  1086 ;  Flexner  University  School 
V.  Strassel  Gans  Paint  Co.  (Ky.)  112  S.  W. 
686;  Clow  &  Sons  v.  Goldstein,  147  111.  App. 
571 ;  MUls  V.  Olsen.  43  Mont.  129,  115  Pac.  88. 
And  see  monographic  note  on  this  subject  in 
L.  R.  A.  1916D,  p.  1264,  etc.  There  are  some 
authorities  which  apparently  take  the  con- 
trary view.  Most  of  them  are  distinguisha- 
ble upon  the  facts.  We  have  carefully  exam- 
ined all  of  the  cases  to  which  we  have  ac- 
cess, and  we  find  that,  in  most  instances 
where  either  the  debtor  or  creditor  was  al- 
lowed to  make  application  of  such  payments 
to  anotlier  debt  than  the  one  against  the 


money,  some  of  the  dements  above  indicated 
were  lacking,  or  at  least  it  does  not  appear 
from  the  opinions  in  most  of  these  cases  that 
the  materialman  or  subcontractor  receiving 
the  money  had  notice  of  the  source  from 
which  it  came»  and  the  purpose  for  which  it 
was  paid  to  the  contractor.  There  are  one 
or  two  cases  dted  where  it  appears  that  the 
materialman  did  have  such  notice,  and  which 
hold,  notwithstanding  this,  that  he  might 
make  such  application  of  the  fund  as  was 
directed  by  the  contractor,  even  .to  the  prej- 
udice of  the  owner  of  the  building  who  fur- 
nished the  money.  We  do  not  think  these 
cases  are  sound. 

[2,  8]  niere  is  another  very  strong  reason 
in  this  case  which  convinces  that  Weaver 
has  the  superior  equity,  and  that  is  the  aver- 
ment that  the  contractor  was  at  the  time  in- 
solvent, which  fact  was  known  to  Farr,  but 
unknown  to  Weaver.  Taking  this  averment 
as  true,  it  is  equivalent  to  saying  that  at  the 
time  Farr  took  this  money  he  knew  that  he 
would  have  to  enforce  his  Uen  against  Weav- 
er's houses  to  collect  his  debt,  because  of  the 
Insolvency  of  the  contractor;  that  he  knew 
that  Weaver  had  turned  over  this  note  to 
the  contractor  for  the  very  purpose  of  reliev- 
ing his  property  of  that  lien,  and  notwith- 
standing this  state  of  facts  Fare,  at  the  con- 
tractor's direction,  applied  it  to  a  purpose  to 
which  it  was  never  intended  to  be  applied  by 
the  owner  of  the  fund. 

It  may  be  said  further  that  our  mechanic's 
Hen  statute  is  conclusive  of  this  case  against 
the  plaintiff.  While  there  is  no  positive 
averment  that  Weaver  did  not  take  a  bond 
from. his  contractor  and  record  the  same, 
this  appears  from  the  pleadings  by  necessary 
implication,  and  our  statute  provides  that 
where  the  owner  does  not  take  a  solvent 
bond  from  his  contractor,  and  have  the  same 
recorded,  as  between  such  owner  and  any 
subcontractor  or  materialman  furnishing 
materials  for  the  construction  of  the  build- 
ing, the  contractor  will  be  treated  as  the 
agent  of  the  owner.  Sectloii  14,  c.  75,  of  the 
Code.  The  effect  of  this  statute  in  a  case 
like  this  is  to  compel  the  owner  to  pay  for 
all  materials  furnished  for  his  buildings,  no 
matter  how  much  the  amount  thereof  may 
exceed  the  contract  price  unless  he  takes 
from  the  contractor  a  bopd  sufficient  to  in- 
demnify any  one  furnishing  such  materials. 
As  before  stated,  the  pleadings  do  not  posi- 
tively aver  that  no  such  bond  was  taken,  but 
the  conclusion  is  irresistible  from  the  allega- 
tions made  that  such  is  the  case.  Then  so 
far  as  Farr  and  Weaver  are  concerned  the 
WattS'Castle  Construction  Company  was 
Weaver's  agents  and  any  materials  which 
that  company  purchased  from  Farr  for 
Weaver's  houses  it  purchased  for  Weaver, 
and  the  full  value  of  Weaver's  property  was 
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pledged  for  the  payment  thereof.     It  also  1 2.  Tbial  ^s»55— Exolubiov  or,  Evidbncb. 


necessarily  follows  that  that  other  doctrine 
of  agency  which  forbids  an  agent  from  mak- 
ing a  misapplication  of  his  principal's  funds 
must  also  apply.  It  is  quite  well  settled  that 
one  dealing  with  an  agent  may  not  allow 
such  .agent  to  pay  his  own  debt  with  the 
funds  of  his  principal.  This  doctrine  is  so 
familiar  that  it  scarcely  needs  the  citation 
of  authority  to  support  it.  21  R.  C.  L.  p. 
913;  Mechem  on  Agency,  {  2090,  etc.;  Gerard 
V.  McCormick,  130  N.  Y.  261.  29  N.  E.  115,  14 
L.  R.  A.  234  and  note.  So,  that  it  may  be 
said,  when  the  Watts-Castle  Construction 
Company  turned  this  note  over  to  Farr,  it 
was  acting  as  the  agent  of  Weaver,  and  Farr 
knowing  that  this  was  Weaver's  money  had 
no  right  to  accept  it  from  Weaver's  agent  in 
payment  of  the  agent's  personal  obligation  to 
him,  or  in  discharge  of  the  agent's  obligation 
upon  which  he  was  indorser. 

There  is  no  averment  in  either  the  answer 
or  the  amended  answer  filed  in  this  case  that 
Weaver  has  not  sufficient  funds,  remaining 
in  his  hands  from  the  contract  price  <ef  the 
buildings  erected  by  the  Watts-Castle  Con- 
struction Company  for  him,  to  pay  off  his 
mechanic's  lien.  Of  course,  if  it  should  ap- 
pear that  there  are  in  his  hands  unapplied 
sufficient  funds  for  the  purpose,  he  cannot 
complain.  The  answer  is  not  excepted  to  up- 
on this  ground,  and  the  allegations  contained 
in  it  lead  to  the  conclusion  that  Weaver  has 
fully  paid  the  contract  price  for  the  houses. 
However,  in  this  case  it  should  be  positively 
averred  in  either  the  answer  or  the  amended 
answer  ffied,  in  order  that  the  pleadings  may 
fully  present  all  matters  necessary  for  a  de- 
termination of  the  questions  involved.  We 
are  of  the  opinion  that  the  action  of  the 
court  in  sustaining  the  exceptions  to  the 
original  answer  was  correct,  and  that  his  ac- 
tion in  overruling  the  exceptions  to  the 
amended  answer,  and  in  refusing  to  allow 
the  special  replication  to  be  filed  because  it 
presented  no  defense  to  the  matter  set  up  in 
the  amended  answer,  was  likewise  correct. 

We  therefore  affirm  the  rulings  of  the  low- 
er court  and  remand  the  cause  to  be  further 
proceeded  with. 


(84  W.  Va. 

FAIRBANKS,  MORSE  &  CO.  v.  BRECKIN- 
RIDQE.    (No.  8068.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  13,  1919.) 

(ByUahuB  hy  the  Court,) 

1.  Sbt-Off  and  Countbbclaih  ^s>35(2)>-Un- 
lxqttidated  damages. 

UnUqnidBted  damages  cannot  be  set  ofif 
against  tbe  debt  sued  for  unless  they  arise  out 
of  a  breach  of  the  contract  sued  on. 


When  the  evidence  offered  by  the  defendant 
does  not  tend  to  prove  any  legal  defense  to  the 
action  the  court  may  on  motion  properly  ex- 
clude it  from  the  jury. 

3.  Sales  e=s>68  —  Action  fob  Psicb  -*  Gon- 

TBAOT— CONSTBTJCnON. 

A  contract  involves  not  only  obligation^  but 
agreement;  and  while  a  contract  may  be  im- 
plied from  actions  and  conduct,  these  must 
amount  to  clear  evidence  &om  which  the  law 
may  properly  imply  a  contract. 

Error  from  Circuit  Court,  Nicholas  County. 

Action  by  Fairbanks,  Morse  &  Ck>.  against 
A.  N.  Breckinridge.  Judgment  for  plaintiff, 
and  defendant  brings  error.   Af&tmed, 

G.  0.  Duff,  of  Summarsvllle,  and  Brown  & 
Eddy  and  Alderson  &  Breckinridge,  all  of 
Richwood,  for  plaintiff  in  error. 

Conley  &  Johnson  and  F.  B.  Morgan,  all  of 
Charleston,  for  defendant  In  error. 
« 

MILLER,  P.  This  action,  begun  before  a 
justice,  was  upon  two  notes  executed  by  de- 
fendant to  plaintiff  on  August  15,  1916,  at 
sixty  days  and  four  months,  for  $62.50  each, 
given  in  settlement  for  a  pumping  outfit  for 
his  dwelling  house. 

On  the  trial,  on  appeal  by  defendant  from 
the  judgment  of  the  justice  against  him  for 
the  full  amount  of  the  notes,  he  was  permit- 
ted to  file  in  addition  to  his  general  denial 
his  notice  of  recoupmoit  in  damages  and 
set-off,  setting  forth  some  five  items  of  dam- 
ages, which  notice  on  objection  of  plaintiff 
the  justice  rejected.  The  result  on  appeal 
was  a  verdict  and  judgment  for  plaintiff  for 
$108.10  with  Interest  and  costs. 

It  is  apparent  from  the  record  that  the  ju- 
ry arrived  at  their  verdict  by  charging  de- 
fendant with  the  notes  and  accrued  interest 
and  crediting  him  with  $23.40,  the  amount  of 
his  check  of  December  It,  1916,  made  to 
plaintiff  for  certain  parts  of  the  pumping 
outfit  needed  to  replace  those  burst  by  freez- 
ing due  to  the  negligence  of  defendant  in 
failing  to  protect  the  pump  against  weather 
conditions.  The  notes  and  the  execution  of 
them  by  defendant,  and  that  they  were  past 
due  and  unpaid  at  the  date  defendant  gave 
his  order  and  made  his  check  for  the  new 
parts,  were  fully  proven  and  not  contro- 
verted. 

The  first  item  in  defendant's  notice  of  re- 
coupment and  set-off,  described  at  length.  Is 
predicated  on  the  theory  that  it  was  a  part 
of  the  original  contract  for  the  outfit,  ex- 
press or  implied*  that  plaintiff  would  at  all 
times  and  unconditionally  furnish  defendant 
with  new  parts,  which  contract  it  had  broken 
by  accepting  his  order  and  check  for  $23.40 
and  failing  to  ship  the  parts  ordered,  and 
that  by  reason  thereof  he  was  damaged  the 
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price  or  value  of  a  new  pump,  which  he 
places  at  $68.00.  The  second  item  was  |24.00 
paid  out  in  an  effort  to  repair  the  pump,  bas- 
ed on  the  failure  of  plaintiff  to  famish  the 
new  parts  ordered.  The  third  item  was  for 
$21.00,  paid  for  extra  labor  in  repairing  the 
broken  pump,  caused  by  the  failure  of  plain- 
tiff to  supply  said  parts.  The  fourth  item 
was  for  $21.00,  paid  out  for  extra  labor  and 
work  during  the  time  said  pump  was  out 
of  repair,  because  of  plaintiff's  failure  to  fur- 
nish new  parts  ordered.  The  fifth  and  last 
item  of  damage  was  for  $50.00,  damages  for 
alleged  Inconyeniences  suffered,  by  defendant 
and  his  family  at  his  dwelling  house,  for 
want  of  the  parts  ordered. 

[1,  3]  At  the  conclusion  of  the  trial,  on  mo- 
tion of  plaintiff  the  court  struck  out  all  of 
defendant's  evidence  offered  in  support  of 
any  of  these  items  except  the  first ;  and  this 
is  the  first  point  of  error  urged  against  the 
Judgment.  In  this  ruling  the  court  commit- 
ted no  error  to  the  prejudice  of  defendant 
If  any  error  was  committed.  It  was  in  not 
sustaining  the  motion  as  to  the  first  item  al- 
so ;  but  the  latter  is  not  a  question  now  pre- 
sented. The  last  four  items  in  the  notice 
were  based  on  the  theory  that  it  was  not 
only  a  part  of  the  original  agreement  that 
plaintiff  would  furnish  when  required  new 
parts  for  the  machine  sold,  but  also  upon  the 
theory  that  defendant  was  entitled  to  off*set 
against  his  notes  damages  sustained  by  plain- 
tiff's failure  to  furnish  the  parts  upon  his 
special  order  therefor.  The  first  claim  was 
not  supported  by  any  appreciable  evidence. 
Indeed  a  letter  firom  defendant  to  plaintiff 
during  the  subsequent  negotiations  for  the 
new  parts  distinctly  stated  that  the  contract 
for  these  parts  had  nothing  to  do  with  the 
original  contract,  wherefore  plaintiff  had  no 
right  to  hold  back  and  refuse  to  deliver  the 
parts  ordered,  except  upon  conditions  of  pay- 
ment of  the  notes  sued  on.  Defendant's  ev- 
idence on  the  question  whether  it  was  a  part 
of  the  original  contract  that  plaintiff  would 
furnish  new  parts  amounts  to  nothing  more 
than  his  recollection  of  loose  conversation  be- 
tween him  and  plaintiff's  agent  with  whom 
he  dealt,  to  the  effect  that  plaintiff  was  the 
manufacturer  of  the  machine  and  could  fur- 
nish new  parts,  not  that  it  agreed  to  do  so. 
The  evidence  shows  that  plaintiff  had  trou- 
ble with  defendant  in  getting  a  settlement 
for  the  original  price  of  the  machine,  and  in 
compromise  had  accepted  the  notes  sued  on 
in  part  payment.  Nothing  is  better  settled  in 
the  law  than  that  unliquidated  damages  can- 
not be  off-set  against  a  debt  unless  arising 
out  of  the  same  contract,  and  it  is  not  suf- 
ficient that  the  damages  claimed  may  have 
some  relation  to  the  subject  matter  of  the 
original  contract  To  be  availing,  the  dam- 
ages must  have  been  the  direct  result  of  the. 
breach  of  the  contract  sued  on.  Dodge  v. 
Brown  &  Hill,  74  W.  Va.  406.  82  S.  B.  262; 
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Clark's  Cove  Guano  Co.  ▼.  Appling,  9S  W. 
Va.  470,  10  S.  E.  809 ;  Ashland  Coal  &  Coke 
Co.  V.  Hull  Coal  &  Coke  Corporation,  67  W. 
Va.  603,  68  S.  E.  124 ;  Logie  v.  BUck,  24  W. 
Va.  1,  19;  Dillon  Beebe's  Son  v.  Eakle,  43 
W.  Va.  602,  27  S.  B.  214. 

[2]  And  Justifying  the  particular  ruling  of 
the  trial  court  complained  of,  our  decisions 
say  that  where  the  evidence  offered  by  de- 
fendant does  not  tend  to  prove  any  legal  de- 
fense to  the  action,  the  court  on  motion  of 
plaintiff  should  exclude  it  Spence  v.  Rose, 
28  W.  Va.  333.  And  this  is  the  law  applica- 
ble alike  to  either  party  having  the  burden 
of  making  out  his  cause  of  acti(»i  or  defense. 
Butcher  v.  Sonmaerville,  67  W.  Va.  261,  67  S. 
E.  726 ;  Wandling  v.  Straw  &  Morton,  26  W. 
Va.  692. 

Defendant  also  complains  of  the  refusal  of 
the  court  to  give  to  the  Jury  his  instruction 
number  3.  By  this  instruction  he  assumed 
the  fact  not  proven  that  it  was  a  part  of 
plaintiff's  original  contract  to  furnish  de- 
fendant with  new  parts,  and  the  court  was 
asked  to  tell  the  Jury  as  a  matter  of  law  that 
he  was  entitled  to  recoup  against  his  notes 
such  damages  as  the  Jury  should  find  from 
the  evidence  he  had  suffered  by  plaintiff's 
alleged  breach,  and  that  the  measure  of  his 
damages  was  such  reasonable  amount  as  the 
Jury  should  find  he  had  reasonably  expehded 
in  an  effort  to  render  said  pumping  system 
serviceable  and  such  outlay  as  he  was  re- 
quired to  make  by  reason  of  his  inabilily  to 
use  said  water  plant,  from  the  time  plain- 
tiff in  due  course  after  receipt  of  his  <M:der 
should  have  delivered  such  parts  to  him  to 
the  time  defendant  could  after  receiving  no- 
tice of  plaintiff's  refusal  have  obtained  a 
new  pump  of  like  grade  and  capacity,  and 
in  addition  thereto  the  price  of  a  new  pump 
whether  actually  purchased  by  him  or  not 
Clearly  the  court  committed  no  error  in  re- 
fusing this  instruction;  first,  because  there 
was  no  appreciable  evidence  to  support  the 
theory  thereof.  We  hold  there  was  no  evi- 
dence Justifying  the  conclusion  that  the  orig- 
inal contract  included  an  agreement  to  sup- 
ply the  new  parts.  Defendant  here  resorts  to 
the  theory  of  an  implied  contract  We  find 
none  of  the  elements  of  an  implied  contract 
If  there  was  no  express  contract  we  cannot 
see  how  either  the  acts,  conduct  or  relation- 
ship of  the  parties  would  imply  a  contract  on 
the  part  of  plaintiff  to  supply  defendant  new 
parts  for  the  machinery  sold  him.  If  so,  for 
how  long  a  time,  and  upon  what  terms  and 
conditions?  All  contracts  whether  express 
or  implied,  must  contain  the  elements  of  a 
contract  Implied  contracts  differ  in  no  re- 
spects from  other  contracts  involving  agree- 
ment except  in  the  evidence  of  the  agree- 
ment As  an  illustration,  if  a  person  takes 
goods  of  another,  with  or  without  the  oth- 
er's consent  the  law  implies  a  promise  to 
pay  for  them.   This  amounts  to  no  more  than 
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that  his  conduct  proyes  his  agreement  to  pay 
for  the  goods.  The  conduct  is  evidence  of 
Intuition  to  pay.  An  able  text  writer  says 
Much  contracts  are  more  properly  called 
"quasi  contracts/'  and  are  contracts  made 
by  law,  and  not  by  the  parties.  Clark  on 
Contracts,  pp.  6,  27,  752.  He  says,  every  true 
contract  involves  not  only  obligation,  but 
agreement  If  there  is  no  agreement  there 
can  be  no  contract  The  cases  cited  by  coun- 
sel for  defendant  are  good  illustrations  of 
Implied  contracts;  one  a  suit  for  services 
rendered  on  an  implied  contract  to  pay  what 
the  services  were  reasonably  worth,  the  oth- 
er involving  gravel  taken  from  another's 
land  and  the  implied  agreement  to  pay  the 
owner  what  it  was  worth.  We  have  no  case 
of  conduct  on  the  part  of  plaintiff  from  which 
an  agreement  could  be  implied  to  furnish  new 
parts  of  a  machine  sold.  If  defendant 
should  purchase  an  automobile,  would  the 
fact  of  his  purchase  imply  a  contract  on  the 
part  of  the  manufacturer  to  supply  new 
parts?  He  <^uld  reasonably  rest  assured 
without  contract  that  so  long  as  the  manu- 
facturer continued  to  make  the  parts,  he 
^ould  obtain  them;  but  without  an  express 
contract,  upon  what  principle  could  the  man- 
ufacturer be  held  liable  for  not  doing  so? 
The  theory  of  an  implied  or  quasi  contract 
will  not  do.  There  is  nothing  in  the  fact  of 
sale  and  purchase  evidencing  any  such  agree- 
ment or  intention  on  the  part  of  the  seller. 
The  court  gave  defendant's  instruction  num- 
ber 4  to  the  effect  that  if  the  Jury  found  it 
was  a  part  of  the  original:  contract  that 
plaintiff  should  furnish  the  new  parts,  de- 
fendant was  entitled  to  recoup  in  damages 
against  his  notes  the  value  of  a  new  pump 


not  to  exceed  the  sum  of  $68.00,  as  proven  by 
the  evidence.  But  the  jury  evidently  con- 
cluded that  there  was  no  evidence  to  sup- 
port the  theory  of  the  instruction  and  refus- 
ed to  allow  even  this  claim.  So  defendant 
in  this  way  obtained  the  verdict  of  the  Jury 
as  to  what  was  Included  in  the  original  con- 
tract 

Lastly,  it  is  complained  that  the  court 
gave  plaintiff's  instructions  numbers  1  and 
3.  The. first  related  to  the  burden  upon  de- 
fendant to  establish  his  defense  of  recoup- 
ment and  counterclaim,  and  correctly  pro- 
pounded the.  law  on  this  question.  As  to 
number  3»  it  simply  told  the  Jury  that  unless 
they  found  that  at  the  time  of  the  sale  plain- 
tiff expressly  or  impliedly  agreed  to  sui;v)ly 
defendant  with  new  parts,  it  was  under  no 
obligation  to  do  so  simply  because  defendant 
had  made  an  order  therefor  and  accomplish- 
ed the  same  with  his  check  In  payment  Of 
course  the  instruction  meant  no  legal  obli- 
gation under  the  contract  sued  on,  or  that 
could  furnish  foundation  for  recoupment  of 
damages  against  the  notes  of  defendant  As 
there  was  no  evidence  supporting  the  con- 
tention that  furnishing  of  the  parts  was  cov- 
ered by  the  original  contract,  defendant  could 
not  have  been  prejudiced. 

We  observe  that  plaintiff  did  finally  ship 
the  parts  ordered  to  their  representative  and 
notified  defendant  that  they  would  be  deliv- 
ered through  him  upon  condition  of  his  pay- 
ment of  his  past  due  notes,  but  defendant 
would  not  receive  them  on  this  condition  ^d 
by  his  correspondence  seems  to  have  prefer- 
red a  lawsuit  and  an  adjudication  of  his  le- 
gal rights. 

Our  conclusion  is  to  affirm  the  Judgment 
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PATTEIRSON  et  aL  ▼.  McGOBMICK  et  aL 

(No.  409.) 

(Supreme  Conrt  of  North  Carolina.    May  27, 

1919.) 

1.  Wills  ^s»546(2)  —  Gontingbnt  LnoTA- 
TION&— Time  or  Taxing  Effect. 
Under  will  bequeathing  plantation  to  testa- 
tor's mother,  and  providing  that,  after  her  death, 
"I  will  and  beqneath  the  plantation  above  men- 
tioned to  my  nephew/*  and  'In  case  they  or 
either  of  them  die  withont  issne  it  is  my  will 
that  the  property  herein  bequeathed  shall  go  to 
heirs  of  etc.,  held  that  the  time  of  dying  with* 
out  issue  was  referable  to  the  death  of  the 
nephews  or  one  of  them,  in  yiew  of  Bevisal 
1905,  I  1581. 


2.  CouBTs  «=903(4)^Rt7lb  of  Stabe  Decibib 
— Afplioabilitt. 

To  make  a  line  of  decisions  a  rule  of  prop- 
erty they  must  be  uniform  and  consistent,  and 
not  in  conflict  within  the  plain  expression  of 
the  statute,  for  the  statute  law,  unless  in  con- 
flict with  some  provision  of  the  Constitution,  is 
supreme. 

8.  CouBTs  ^=>90(6>— Rulb  of  Stabe  Dboisis 
— Afpucabilitt. 

The  rule  of  stare  decisis  cannot  be  applied 
to  i>erpetuate  error. 

4.    CoUBTS  ^s»90(l)— RXTUB  OF  STAXB  DBOIBIB 

— CoNFEJCTiNo  Decisions. 

The  doctrine  of  stare  decisis  cannot  be  con- 
strued as  giving  a  vested  right  when  there  are 
conflicting  decisions,  but  can  only  be  sustained 
when  the  decisions  are  uniform  and  consistent. 
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"Item.  2.  I  will  and  bequeath  to  my  nephew 
John  D.  Jowers  one  sorrel  horse  Charlie. 

"Item  2.  I  will  and  bequeath  to  my  nephew 
Clem  Jowers  one  bay  colt. 

"Item  3.  After  the  death  of  my  mother  I  will 
and  bequeath  the  plantlition  above  mentioned  to 
my  nephews  John  D.  and  Clem  Jowers,  to  be 
divided  equally  between  them.  In  case  they  or 
either  of  them  die  without  issue,  it  is  my  will 
that  the  property  herdn  bequeathed  shaU  go 
to  the  heirs  of  Arch'd  and  Gilbert  Patterson 
and  to  the  surviving  brother  John  D.  or  Clem 
Jowers,  as  the  case  may  be,  to  be  equally  di- 
vided between  them. 

**Item  4.  To  the  heirs  of  my  brother  Arch'd 
Patterson,  I  give  the  original  capital  invested 
in  the  firm  of  R.  Lilly  &  Co.  at  Floral  College 
and  afterwards  transferred  to  Shoe  Heel  Depot 
under  the  title  of  Lilly  &  Patterson  and  all 
the  profits  accruing  therefrom. 

"Item  5.  To  .the  heirs  of  Gilbert  and  Mar- 
garet Patterson  I  bequeath  the  McKay  planta- 
tion, together  with  all  my  landed  interests  as 
Shoe  Heel  Depot  money  and  everything  else  not 
hereinbefore  mentioned.  Also  ten  bales  of  cot- 
ton out  of  the  present  growing  crop  on  the  plan- 
tation bequeathed  in  item  first  of  this  will,  and 
all  other  property  not  hereinbefore  mentioned. 

"Item  6.  I  hereby  appoint  Gilbert  Patter- 
son as  executor  of  this  my  last  will  and  testa- 
ment 

"Item  7.  It  is  my  will  that  the  lands  which 
I  purchased  at  the  bankrupt  sale  of  William 
Patterson,  if  not  redeemed  this  ensuing  fall, 
shall  go  to  the  heirs  of  my  brother  Arch'd  Pat- 
terson; if  redeemed,  that  the  money,  five  hun- 
dred dollars  in  amount,  shall  go  to  the  same. 
Aug.  80th,  1870.' 


5.    OotTBTS  ^S»90(7>— DOCTBINE  OF  STABB  DE- 
OIBIB— OVEBLOOKINO    STATUTE. 

Where  the  statute  is  explicit,  and  has  been 
overlooked,  the  doctrine  of  stare  decisis  does 
not  apply  save  when  there  have  been  uniform 
decisions  giving  a  statute  a  certain  construc- 
tion, and  a  contract  has  been  made  which  would 
be  valid  under  such  construction,  in  which  case 
the  latter  decision  does  not  retroact  so  as  to  in- 
validate such  contract. 

Allen,  J.,  dissenting. 

« 

Appeal  from  Superior  Court,  Scotland 
County;  Harding,  Judge. 

Action  by  D.  A.  Patterson  and  others 
against  Sallle  R  McCormlck  and  others. 
Verdict  and  Judgment  for  defendants  and 
plaintiffs  appeal.    Error. 

This  is  an  action  to  recover  land.  The 
lands  in  question  were  owned  by  Hugh  L. 
Patterson,  who  died  September,  1870,  leaving 
a  will,  which  reads  as  follows: 

'In  the  name  of  God,  amen.  I  make  this  my 
last  will  and  testament,  viz.: 

"Item  1.  I  will  and  bequeath  to  my  beloved 
mother  the  plantadon  she  now  resides  on  during 
her  lifetime,  with  all  the  growing  crop  and  ev- 
erything connected  with  the  place,  except  ^b 
hereinafter  mentioned. 


fi 


Nancy  Patterson,  the  mother  of  the  tes- 
tator, who  is  referred  to  in  the  first  item  of 
the  will,  died  10th  September,  1877. 

John  D.  Jowers,  referred  to  in  items  2 
and  3  of  the  will,  a  nephew  of  the  testa- 
tor, died  8th  January,  1904,  without  Reaving 
any  issue  surviving  him.  Clem  Jowers  is 
still  living  and  has  several  children. 

At  the  death  of  the  testator  John  D.  and 
Clem  Jowers  were  both  minors  unmarried, 
and  resided  with  testator,  and  were  support- 
ed by  liim.  Arch'd  Patterson,  mentioned  in 
item  8,  was  a  brother  of  the  testator,  and 
died  prior  to  the  death  of  the  testator. 

Gilbert  Patterson,  mentioned  in  ih^  third 
item,  was  a  brother-in-law  of  the  testator. 
Gilbert  Patterson's  wife,  Margaret,  was  a 
sister  of  the  testator,  and  she  died  prior  to 
the  date  of  the  will.  The  defendant  Sallle 
B.  McCormlck  purchased  the  land  for  value 
in  1883,  and  the  other  defendants  claim  un- 
der her. 

It  is  contended  by  the  plaintiffs,  as  shown 
by  the  complaint,  that  although  John  Jowers 
died  after  the  death  of  the  life  tenant,  Nancy 
Patterson,  the  testator's  mother,  yet,  because 
he  died  without  issue,  the  entire  property  is 
to  be  divided  at  this  time  between  the  heirs 
of  Archibald  and  Gilbert  Patterson  and  Clem 
Jowers ;  if,  upon  the  death  of  Clem  Jowers, 
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none  of  his  children  suryive  tdm,  the  entire 
property  must  necessarily  be  dMded  again 
among  the  heirs  of  Arch'd  and  GTUbert  Pat- 
terson. 

The  defendants,  on  the  other  hand,  con- 
tend that  upon  the  death  of.  the  life- tenant, 
Nancy  Patterson,  the  mother  of  the  testator, 
the  entire*  estate  devised  In  the  third  Item 
of  the  will  was  to  be  divided  between  John 
and  Clem  Jowers  and  then  vested  absolutely 
and  unconditionally  in  them,  both  of  them 
having  survived  the  life  tenant;  and  inas- 
much as  the  defendants  have  acquired  by 
purchase  the  title  of  both  John  D.  and  Clem 
Jowers  to  the  lands  mentioned  In  the  first 
item  and  the  third  Item  of  the  will,  they  are 
the  owners  of  said  lands  in  fee  simple. 

The  defendants  also  contend  that,  although 
their  construction  of  the  will  may  be  wrong, 
this  construction  prevailed  at  the  time  of 
their  purchase,  and  that  they  are  protected 
under  the  doctrine  of  stare  decisis.  The 
court  instructed  the  Jury  if  they  believed  the' 
evidence  to  answer  the  issues  in  favor  of  the 
defendants.    The   plaintiffs   excepted. 

There  was  verdict  and  judgment  for  the 
defendants,  and  the  plaintiffs  appealed. 

Cansler  &  Cansler,  of  Charlotte,  Russell, 
Wltherspoon  &  Gibson,  of  Laurinburg,  and 
G.  B.  Patterson,  of  Maxton,  for  appellants. 

W.  H.  Neal  and  Cox  &  Dunn,  all  of  Laurin- 
burg, McLean,  Yarser  &  McLean  and  Mc- 
Intyre,  Lawrence  &  Proctor,  all  of  Lumber- 
ton,  and  Tlllett  &  Guthrie,  of  Charlotte^  for 
appellees. 

CLARK,  C.  J.  [1]  This  controversy  turns 
almost  entirely  upon  the  construction  given 
to  these  words  in  item  3  of  the  will,  "In 
case  they  or  either  of  them  die  without  is- 
sue," and  this  depends  upon  the  act  of  1827, 
now  Revisal  1581,  which  reads  as  follows: 

"Every  contingent  limitation  in  any  deed  or 
will,  made  to  depend  upon  the  dying  of  any 
perspn  without  heir  or  heirs  of  the  body,  or 
without  issue  or  issues  of  the  body,  or  without 
children  or  ofl^ring,  or  descendant,  or  other 
relative,  shall  be  held  and  interpreted  a  limi- 
tation to  take  effect  when  such  person  shall 
die,  not  having  such  heir,  or  issue,  or  child,  or 
offlipring,  or  descendant  or  other  relative  (as 
the  case  may  be)  living  at  the  time  of  his  death, 
or  bom  to  him  within  ten  lunar  months  there- 
after, unless  the  intention  of  such  limitation  be 
otherwise,  and  expressly  and  plainly  declared  In 
the  face  of  the  deed  or  will  creating  it:  Provid- 
ed, that  the  rule  of  construction  contained  in 
this  section  shall  not  extend  to  any  deed  or  wUl 
made  and  executed  before  the  fifteenth  of  Jan- 
uary, one  thousand  eight  hundred  and  twenty- 
eight" 

If  the  time  of  dying  without  issue  is  to 
be  referred  to  the  death  of  John  D.  and  Clem 
Jowers  during  the  existence  of  the  life  estate 
of  their  mother,  Nancy  Patterson,  the  title 
of  the  defendants  is  good,  because  John  D. 
and  Clem  survived  the  life  tenant,  and 
neither  died,  during  her  life,  leaving  no  is- 


sue; but  if  the  time  is  the  death  of  John 
D.  and  Clem,  the  title  of  the  defendants  is 
defective  unless  protected  by  the  doctrine  of 
stare  decisis,  as  John  died  leaving  no  1»> 
sue. 

At  common  law  a  limitation  contingent  up- 
on death  was  held  to  be  an  indefinite  fail- 
ure of  issue  and  was  void  for  remoteness. 

In  the  application  of  this  principle,  and  in 
order  to  avoid  as  far  as  possible  defeating 
the  intent  of  the  grantor  or  testator,  if  there 
was  in  any  deed  or  will  an  intermediate 
period,  such  as  the  termination  of  the  life 
estate,  a  period  fixed  for  division,  arrival  at 
full  age,  or  the  like,  the  courts  held  that 
"dying  without  issue  was  referable  to  this 
intermediate  period."  This  was  the  rule 
laid  down  in  Hllliard  ▼.  Kearney,  45  N.  C. 
221,  at  June  term,  1853,  which  was  based 
on  no  precedent  in  this  state,  but  dted  and 
relied  solely  upon  English  decisions.  The 
statute  of  1827  forbade  its  application  to 
deeds  or  wills  executed  prior  to  15th  January, 
1828,  and  the  will  construed  in  Hllliard  t. 
Kearney  had  been  executed  in  1775. 

The  statute  of  1827  changed  the  principle, 
making  the  limitaticm  "dying  without  issue" 
void  for  remoteness,  and  abrogated  the  rule 
of  construction  whlcb  applied  it  to  an  inter- 
mediate period.  This  statute  applied  to  all 
limitations  contingent  upon  djring  without 
issue,  and  is  not  restricted  to  those  where 
there  is  no  intermediate  estate.  The  lan- 
guage is  "every  contingent  limitation,"  and 
there  is  no  exception  from  its  operation. 

The  statute  also  establishes  a  new  rule  of 
construction,  and  fixed  as  the  time  for  dy- 
ing without  issue  "when  such  person  shall 
die,"  and  in  this  case  John  and  Clem  or  one 
of  them. 

This  rule  laid  down  by  the  statute  is  ob- 
ligatory on  the  courts,  and  must  be  observed 
in  all  cases  except,  as  provided  by  the  stat- 
ute, when  a  contrary  Intent  is  "expressly  and 
plainly  declared  in  the  face  of  the  deed  or 
wiU."  And  we  find  no  such  contrary  intent 
in  the  will  before  us. 

The  contention  of  the  defendant  is  that 
while  the  above  propositions  are  true,  and 
the  provisioA  of  the  statute  is  dear  and 
unambiguous  and  is  obligatory  on  the  court, 
yet  that  at  the  time  the  title  to  the  land  in 
controversy  was  acquired  by  those  under 
whom  the  defendants  claim  there  had  be^i  a 
line  of  decisions  placing  a  different  iconstruc- 
tion  upon  such  words  in  a  deed  and  wilL 

[2]  Even  if  it  were  true  that  there  had 
been  dedsions  construing  such  limitation 
contrary  to  the  plain  intent  of  the  statute, 
the  statute  must  govern,  and  not  the  erro- 
neous construction  of  the  courts.  In  order 
to  make  a  line  of  dedsions  a  rule  of  prop- 
erty, they  must  be  uniform  and  consistent, 
and  not  in  conflict,  within  the  plain  expres- 
sion of  the  statute ;  for  the  statute  law,  un- 
less in  conflict  with  some  provision  of  the 
Constitution,  is  supreme. 


N.a) 


PATTERSON  v.  MgGOBMICK 
(99  an.) 


403 


On  examination  we  find  that  while  there 
are  some  decisions  of  the  tenor  of  HUUard 
V.  Keamey,  upon  examination  they  have  not 
been  uniform,  and,  on  the  contrary,  have 
been  almost  invariably  in  cases  where  the 
will  or  deed  conbtmed  came  within  the  ex- 
ception in  the  statute  of  1827,  that  "this  sec- 
tion shall  not  extend  to  any  deed  or  will 
made  and  executed  before  15th  January, 
1828,"  and  a  few  cases  in  which  it  does  not 
appear  at  what  date  the  instrument  was 
recorded,  and  others  in  which  the  court 
does  not  refer  to  the  'statute.  There  has  not 
been  by  any  means  a  uniform  line  of  deci- 
sions or  "consistency  in  error"  which  would 
have  justified  any  reasonably  prudent  man  in 
relying  npon  decisions  in  conflict  with  the 
express  provisions  of  the  statute,  if  that 
could  be  done  in  any  case  whatever. 

On  the  contrary,  in  the  following  cases  the 
court  had  under  consideration  the  construc- 
tion of  a  limitation  in  a  will  executed  sinoe 
15th  January,  1828,  and  which  therefore 
came  under  the  act  of  1827.  In  each  of  these 
cases  the  court  expressly  referred  to  the 
act  of  1827,  and  construed  the  limitation  in 
accordance  with  the  plain  words  of  that  act, 
and  not  according  to  the  rule  stated  in  HU- 
Uard V.  Kearney.  In  one  or  two  of  these 
cases  the  limitation  was  precisely  like  that 
in  the  present  case,  1.  e.  Clapp  v.  Fogleman, 
21  N.  C.  467,  opinion  by  Daniel,  J.;  Till- 
man V.  Sinclair,  23  N.  G.  183,  opinion  by 
Buffln,  0.  J. ;  Moore  v.  Barrow,  24  N.  O.  436, 
opinion  by.RufDn,  G.  J.  (in  which  case  the 
limitation  was  exactly  like  that  in  the  pres- 
ent case);  Garland  v.  Watt,  26  N.  G.  287, 
42  Am.  Dec.  120,  opinion  by  Daniel,  J. ;  Jones 
V.  OUver,  38  N.  O.  370,  opinion  by  Daniel,  J. ; 
Weeks  v.  Weeks,  40  N.  G.  Ill,  at  page  115, 
47  Am.  Dec.  358,  opinion  by  Buffln,  0.  J.; 
SpruiU  V.  Moore,  40  N.  G.  284,  49  Am.  Dec. 
428,  opinion  by  Buffln,  O.  J. ;  Holton  v.  Mc- 
Allister, 51  N.  G.  12,  opinion  by  Buffln,  J. 

In  the  following  cases  the  wills  were  ex- 
ecuted before  15th  January,  1829;  but  the 
court,  in  delivering  the  opinions,  advert  to 
the  act  of  1827,  and  state  that  the  laws  since 
the  will  was  executed  had  been  materlaUy 
changed,  and  that  the  construction  of  the 
limitation  would  be  different  under  the  act 
Rice  V.  SatterwhJte,  21  N.  G.  69,  opinion  by 
Gaston,  J.;  Brown  v.  Brown,  25  N.  O.  134, 
opinion  by  Buffln,  O.  J.;  Gibson  v.  Gibson, 
49  N.  O.  425,  opinion  by  BatUe,  J.  This  last 
case  was  decided  In  1857. 

In  every  case  relied  upon  by  the  defend- 
ants to  support  their  contention  the  will  was 
either  made  prior  to  the  act  of  1827,  or 
the  decisions  were  based  entirely  upon  Bng- 
lish  decisions,  or  decisions  of  this  court  con- 
struing wills  made  before  the  passage  of  that 
act,  or  the  act  was  not  noticed,  and  the  court 
appears  to  have  been  oblivious  of  it,  tem- 
porarily of  course. 

Hilllard  v.  Kearney,  45  N.  0.  221,  was  de- 


construed  a  will  which  had  been  made  in 
1775,  whi<!h  of  course  was  excepted  by  the 
act  of  1827  in  the  proviso  thereto,  and  the 
court  in  that  case  dted  and  relied  upon 
Bnglish  cases  exclusively  in  support  of  the 
construction  given  to  the  will  In  that  case. 

As  to  the  other  cases  cited  by  the  defend- 
ant, Webb  V.  Weeks,  48  N.  G.  282,  construed 
a  will  made  in  1802;  Blddle  v.  Hoyt,  54 
N.  G.  160,  construed  a  will  made  in  1804; 
and  Fairly  v.  Priest,  56  N.  G.  21,  does  not 
even  ref^  to  or  discuss  the  question  now 
under  consideration.     . 

Vass  V.  Freeman,  56  N.  O.  221,  69  Am. 
Dec  734,  construed  a  will  the  date  of  which 
does  not  appear  in  the  report  of  the  case. 
The  opinion  therein  cites  and  relies  upon 
Hilllard  v.  Kearney,  Blddle  v.  Hoyt,  an^ 
fi^ngllsh  decisions  in  support  of  the  "interme- 
diate period"  rule  therein  laid  down,  which 
was,  moreover,  but  a  dictum,  for  the  rea- 
son that  In  that  will  there  was  neither  a 
preceding  life  estate  nor  any  provision  for  a 
division  of  the  property  at  any  specified 
time. 

Jenkins  v.  Hall,  57  N.  O.  334,  construed  a 
will  the  date  of  which  is  not  given,  and 
relies  upon  Hilllard  v.  Kearney  in  support 
of  the  "intermediate  period"  rule  above  re- 
ferred to,  though  the  language  in  that  will 
was  suffldently  definite  and  specific  to  meet 
the  requirements  of  the  act  of  1827,  if  made 
after  the  statute,  for  fixing  an  intermediate 
period  "for  the  resting  of  the  estate."  Gamp 
V.  Smith,  68  N.  O.  537,  was  not  only  decided 
after  the  probate  of  the  will  now  before  us, 
but  is  a  dictum.  The  point  was  not  de- 
cided at  all. 

Davis  V.  Parker,  69  N.  O.  271,  construed  a 
will  where  there  was  neither  a  preceding  life 
estate  nor  any  provision  for  the  division  of 
the  property,  and  what  was  said  in  sup- 
port of  the  intermediate  period  rule  was 
therefore  a  dictum  only,  and  was  stated  upon 
the  authority  of  Hilllard  v.  Kearney. 

Burton  v.  Gonigland,  82  N.  G.  100,  the  first 
case  strongly  relied  upon  by  th%  defendants 
in  support  of  their  contention  In  this  respect, 
construed  a  will  the  date  of  which  is  not 
given  in  the  report  of  the  case,  a  clause  of 
whidi  provided: 

"I  give  and  bequeath  to  my  nephew  John  H. 
Ponton  my  tract  of  land  in  Quankey  known 
as  'Longs.'  •  •  •  My  friend  Mungo.T.  Pon- 
ton 1b  to  have  the  use  and  benefit  of  said  tract 
of  land  until  he,  the  said  John  H.  Ponton,  ar- 
rives to  the  years  of  twenty-one.  If  he  dies 
leaving  no  child,  I  give  it  to  his  brother  Wil- 
liam Ponton,  Mariah  and  Mary  Ponton.  Should 
they  die  leaving  no  child,  I  give  to  Brother 
Henry  Doggett" 

The  court,  in  holding  that  the  effect  of  this 
clause  of  the  will  was  (1)  to  vest  the  estate 
at  once  in  the  nephew,  and  (2)  that  the  con- 
tingent limitation  over  In  the  event  of  the 
death  of  the  nephew  leaving  no  child  must 


dded  in  1853,  but,  as  above  mentioned,  it   be  restricted  to  a  death  occurring  during  the 
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testator's  life-time  or  the  nephew's  minority, 
made  no  reference  whatever  to  the  act  of 
1827,  and  relied  entirely  for  the  decision  up* 
on  HiUiard  v.  Kearney  and  other  cases  there- 
in dted,  in  all  which  that  case  was  cited  as. 
the  basic  authority  for  the  "intermediate  pe- 
riod" rule,  and  in  all  of  which  save  one 
the  wills  construed  were  made  prior  to  the 
act  of  1827  or  the  dates  thereof  do  not  ap- 
pear in  the  reported  cases. 

The  counsel  for  the  losing  side  in  Burton 
y.  Ck)nigland  did  not  in  his  brief  rely  on,  nor 
«yen  refer  to,  the  act  of  1827.  In  Murchiscm 
V.  Whitted,  87  N.  O.  466,  the  date  of  the 
will  is  not  stated,  and  the  court  decided 
solely  upon  the  authority  of  Billiard  v. 
Kearney  as  if  the  will  was  made  before  1827 
or  the  statute  was  not  then  in  the  mind  of 
the  court.  The  same  judge  (Ashe,  J.)  in  the 
other  cases  written  by  him  recognized  the 
change  made  by  the  statute  and  construed 
similar  limitations  differently. 

The  act  of  1827  has  been  construed  by  this 
court  at  least  26  times,  beginning  with  Till- 
man ▼.  Sinclair,  23  N.  C.  183  (decided  in 
1840),  and  ending  with  Kirkman  y.  Smith, 
175  N.  O.  579,  96  S.  El  51,  and  in  every 
case  in  which  it  has  come  before  the  court 
for  constructidn  it  has  uniformly  been  held 
that  "dying  without  h^rs  or  issue,"  upon 
which  a  limitation  over  takes  effect,  is  refer- 
able to  the  death  of  the  first  taker  of  the 
fee  without  issue  living  at  the  time  of  his 
death,  and  not  to  the  death  of  any  other 
person  or  to  any  Intermediate  period.  Rice 
v.  Satterwhite,  21  N.  C.  69,  and  note;  Clapp 
y.  Fogleman,  21  N.  O.  467 ;  Tillman  v.  Sin- 
clair, 23  N.  C.  183;  Moore  v.  Barrow,  24 
N.  C.  436;  Brown  v.  Brown,  25  N.  0.  134; 
Garland  v.  Watt,  26  N.  C.  288,  42  Am.  Dec 
120;  Brantley  y.  Whitaker,  27  N.  C.  225; 
Jones  V.  Oliver,  38  N.  0. 370 ;  Weeks  v.  Weeks, 
40  K.  O.  Ill,  47  Am.  Dec.  358;  Sanderlin 
y,  Deford,  47  N.  O.  77;  Gibson  v.  Gibson, 
49  N.  C.  426;  Holton  v.  McAllister,  51  N. 
X3.  12:  Miller  v.  Churchill,  78  N.  0.  373; 
Hathaway  v.  Harris,  84  N.  0.  96;  King  v. 
Utley,  85  N.  G.  60;  Smith  v.  Brisson,  90 
X.  C.  285;  Buchanan  v.  Buchanan,  99  N.  C. 
306,  5  S.  B.  430;  Komegay  v.  Morris,  122 
N.  C.  202,  29  S.  E.  875;  reheard  124  N.  C. 
424,  32  S.  E.  733 ;  Sain  v.  Baker.  128  N.  C. 
256,  38  S.  E.  858;  Sessoms  v.^  Sessoms,  144 
N.  0.  121,  56  S.  E.  687;  Staton  v.  Godard, 
148  N.  O.  434,  62  S.  E.  519 ;  Perrett  v.  Bird, 
152  N.  C.  220,  67  S.  E.  507 ;  Rees  v.  WilUams, 
165  N.  C.  201,  81  S.  B.  286;  Burden  v. 
Lipsitz,  166  N.  0.  523,  82  S.  E.  863 ;  O'Neal 
V.  Borders,  170  N.  0.  483,  87  S.  E.  340; 
Kirkman  v.  Smith,  175  N.  a  579,  96  S. 
E.  51. 

The  earlier  cases,  in  which  there  were  In- 
tervening life  estates,  notwithstanding  which 
it  was  held  that  the  limitation  over  did  not 
take  effect  until  the  first  taker  of  the  fee 
died  without  leaving  issue  surviving  him, 
arc  Ferrand  v.  Jones,  37  N.  0.  633  (decided 


in  1843);  Sprulll  y.  Moore,  40  N.  C.  284, 
49  Am.  Dec.  428  (1848);  Sadler  v.  Wilson, 
40  N.  a  296  (1848);  Douthett  v.  Bodenhe- 
mer,  57  N.  0.  444  (1859).  It  is  suflident  to 
quote  from  only  one  of  them,  in  which  David 
Latham  gave  certain  slaves  to  his  wife  for 
life,  and  after  her  death  to  his  daughters, 
and  provided: 

"If  either  of  my  said  daaghten  shonld  die 
without  lawful  issue,  then  and  in  that  case  the 
Burrivors  or  survivor  of  my  said  daughters 
shall  have  all  the  nid  negroes  and  tiieir  in- 
crease forever." 

The  life  tenant  was  dead  and  two  of  the 
daughters  had  died  without  issue.  Ruflln,  G. 
J.,  writing  the  opinion  said: 

"There  is  no  doubt  that  each  of  the  daughters 
took  a  vested  interest  in  the  slaves,  subject  to 
be  divested  upon  her  death  without  leaving  is- 
sue, and  to  go  over,  as  long  as  there  was  one 
or  more  of  them  who  could  take  by  survivorship. 
*  *  *  Whatever  doubt  may  have  before  ex- 
isted, there  is  none  now;  as  the  Act  1^7,  c. 
7,  enacts  that  such  a  limitation  ii  to  be  inter- 
preted as  one  to  take  effect  upon  the  de^th  of 
the  party  without  leaving  issue  living  at  the 
death,  unless  the  contrary  be  plainly  declared  In 
the  wilL- 

It  is  to  be  noted  that  In  this  case  Judge 
Pearson,  who  wrote  the  opinion  in  Hilliard 
V.  Kearney,  concurred  in  the  decision,  the 
only  difference  between  the  two  cases  being 
that  the  will  In  the  latter  case  was  made 
before  the  statute  of  1827. 

The  more  recent  cases  where  there  were 
intervening  life  estates,  in  which  this  court 
has  held  that  the  statute  applies,  are  as  fol- 
lows: Oowand  v.  Meyers,  99  N.  G.  199,  6 
S.  E.  82 ;  Dunning  v.  Burden,  114  N.  C.  34. 
18  S.  E.  969 ;  Komegay  v.  Morris,  122  N.  C. 
199,  29  S.  EX  875;  Harrell  v.  Hagan,  147 
N.  0.  Ill,  60  S.  E.  909,  125  Am.  St  Rep.  539 ; 
Dawson  v.  Ennett,  161  N.  O.  544,  66  S.  E. 
566;    Perrett  v.  Bird,  152  N.  O.  220,  67  S. 

B.  507;  Elkhis  v.  Selgler,  154  N.  C.  374, 
70  S.  E.  636;    Hobgood  v.  Hobgood,  169  N. 

C.  486,  86  S.  E.  189;  Vinson  v.  Wise,  159 
N.  C.  653,  75  S.  E.  732 ;  Whichard  v.  Craft, 
175  N.  C.  128,  95  S.  E.  94 ;  Kirkman  v.  Smith, 
175  N.  C.  579,  96  S.  E.  51.  The  case  of  Vin- 
son  v.  Wise  construed  the  will  of  the  late 
Chief  Justice  Smith,  in  which  there  were  two 
intervening  life  estates,  notwithstanding 
which  this  court  held  that — 

"Under  numerous  decisions  of  the  court,  in  a 
devise  of  this  diaracter,  and  unless  a  contrary 
intent  appears  from  the  will,  the  event  by  which 
the  estate  must  be  determined  will  be  referred, 
not  to  the  death  of  the  devisor,  but  the  holder  of 
the  particular  estate  itself,  and  the  determinable 
quality  of  such  an  estate  or  interest  wUl  con- 
tinue to  affect  it  till  *the  event  occurs  by  which 
same  is  to  be  determined  or  the  estate  becomes 
absolute.' " 

The  language  of  the  statute  is^  so  plain, 
and  its  purpose  has  been  so  clearly  stated 
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therein  and  in  the  decision^,  fhat  the  sole  |  Hoke,  J.,  in  Mason  ▼.  Cotton  Co.,  148  N.  G. 


contention  of  the  defendants  is  based  npon 
the  doctrine  of  stare  ^decisis,  and  which  is 
that  the  law  was  otherwise  settled  by  the 
decisions  of  this  court  at  the  time  the  plain- 
tiff*8  title  accrued,  and  therefore  that  the 
purchaser  has  a  vested  interest  in  the  erro? 
neous  decisions  of  the  court,  even  to  the  ex- 
tent of  depriving  the  plaintiffs  of  the  vested 
Interest  which  they  have  by  virtue  of  the 
statute  of  the  state. 

*The  Circuit  Court  of  Aj^eals  was  ob- 
viously not  bound  to  follow  its  own  prior  de- 
cision. The  rule  of  stare  decisis,  the  one 
tending  to  consistency  and  uniformity  of 
decision,  is  not  Inflexible."  Hertz  v.  Wood- 
man, 218  U.  S.  205,  SO  Sup.  Ct  021,  54  L. 
Ed.  1001. 

"Where  the  statute's  meaning  is  plain  and 
obvious, .the  court  should  uphold  it  In  its 
integrity,  even  if  necessary  to  overrule  or  dis- 
regard prior  decisions  upon  it  ~15  0.  J.  p. 
045,  §  840,  note  19a;  Remey  ▼.  R.  R.,  116 
Iowa,  133,  88  N.  W.  218. 

'*If  it  appears  from  the  report  of  the  case 
that  it  (the  point)  was  not  taken  or  inquired 
into  at  all,  there  is  no  ground  for  presuming 
that  it  was  duly  considered,  and  the  author- 
ity of  the  case  is  proportionately  weakened." 
15  Corpus  Juris,  p.  942  (sec.  333);  Holony 
v.  Dows,  8  Abbi  Prac.  (N.  Y.)  316;  In  re 
Lyman,  161  N.  Y.  119,  55  N.  B.  408;  s,  c, 
160  N.  T.  96,  54  N.  B.  577.  ''The  rule  does 
not  preclude  overruling  decisions  upon  sub- 
jects plainly  erroneous."  15  Corpus  Juris, 
044,  946;  15  O.  J.  p.  945  (section  340)  1; 
llason  V.  McCormlck,  80  N.  C.  244. 

[3}  The  rule  of  stare  decisis  cannot  be  ap- 
plied to  perpetuate  error.  Section  357, 15  C 
J.  p.  956. 

There  are  several  insuperable  objections  to 
the  contention  of  the  defendant. 

[4]  1.  The  doctrine  of  stare  decisis  cannot 
be  construed  as  giving  a  vested  right  when 
there  are  conflicting  decisions.  It  can  only 
be  sustained  when  the  decisions  are  imlform 
and  consistent  "When  there  are  conflicting 
decisions  there  can  be  no-  application  of  the 
doctrine  of  stare  decisis."  15  C.  J.  p.  955, 
fi  355,  notes  8  and  9. 

[5]  2.  "Where  the  statute  is  explicit  and 
has  been  overlooked,  the  doctrine  of  stare 
decisis  does  not  apply."  15  C  J.  958,  note  (h), 
col.  3,  near  bottom,  citing  Remey  y.  R.  R., 
116  Iowa,  133,  89  N.  W.  218 ;  Law  v.  Smith, 
34  Utah,  394,  98  Pac.  300;  Tel.  Co.  v.  R. 
R.,  96  Va.  661,  32  S.  B.  468.  When  the  stat- 
ute and  the  precedents  conflict  the  statute 
controls.  The  courts  cannot  by  a  line  of 
erroneous  decisions  overrule  the  statute. 

3.  To  this  last  rule  there  has  been  only  one 
exception  claimed,  which  is  that  when  there 
have  been  uniform  decisions  giving  a  statute 
a  certain .  construction,  and  a  contract  has 
been  made  which  would  be  valid  under  such 
construction,  the  later  decision  does  not  re- 
troact   so  as   to  invalidate  such   contract 


509,  62  &  B.  625,  18  L.  R.  A.  (N.  S.)  1221, 
128  Am.  St  Rep.  635,  citing  Falconer  v. 
Simmons,  51  W.  Va.  172,  41  S.  B.  193;  26 
A.  &  B.  184.  But  a  conclusive  r^ly  to  this 
is  that  this  exception  to  the  principle  has 
no  application  in  this  case,  for  the  reason 
that  this  court  has  never  in  any  case  con- 
strued the  act  of  1827  to  mean  other  than 
that  the  death  of  the  first  taker  of  the  fee, 
without  heirs  dr  Issue,  meant  dying  without 
Uvlng  issue  at  the  time  of  his  death. 

This  is  conclusive  of  this  controversy. 
There  has  been  no  uniform  line  of  decisions 
under  which  the  defendants  could  claim,  as 
creating  stare  decisis  contrary  to  the  stat- 
ute, if  this  could  be  done;  The  decisions 
which  the  defendants  die  are  those  constru- 
ing wills  or  deeds  executed  prior  to  the  en- 
actment of  the  statute,  or  in  cases  where  the 
statute  was  ignored.  There  have  been  no 
decisions  construing  the  statute  contrary  to 
the  line  of  decisions  which  is  now  the  settled 
law,  and  under  which  the  plaintlfte  are  en- 
titled to  recover. 

We  are  of  opinion  that  upon  the  death  of 
John  D.  Jowers  the  title  of  the  plantation 
in  question  vested  absolutely  in  the  plain- 
tiffs, as  the  children  of  Archibald  and  Gil- 
bert Patterson,  and  the  defendants,  the  pur- 
chasers from  Clem  Jo^yers ;  and  it  appearing 
from  the  record  that  the  defendants  in  their 
answer  admitted  an  eviction  by  absolutely 
denying  plaintiffs'  title  or  interest  in  said 
plantation,  his  honor  erred  In  charging  the 
Jury  as  set  out  in  the  record. 

Error. 

ALLBN,  J.  (dissenting).  The  determina- 
tion of  the  controversy  between  the  plain- 
tiffs and  defendants  requires  the  considera- 
tion of  the  act  of  1827,  now  Revlsal,  f  1581, 
which  Is  as  follows: 

"'EjYexs  contingent  limitation  in  any  deed  or 
will,  made  to  depend  upon  the  dying  of  any 
person  without  heir  or  heirs  of  the  body,  or 
without  issue  or  issnes  of  the  body,  or  without 
children,  or  offspring,  or  descendant,  or  other 
relative,  shall  be  held  and  interpreted  a  limita- 
tion to  take  effect  when  such  person,  shall  die, 
not  having  such  heir,  or  issue,  or  child,  or  off- 
spring, or  descendant  or  other  relative  (as  the 
case  may  be)  Uving  at  the  time  of  his  death,  or 
born  to  him  within  ten  lunar  months  thereaft- 
er, unless  the  intention  of  such  limitation  be 
otherwise,  and  expressly  and  plainly  declared 
in  the  face  of  the  deed  or  will  creating  it:  Pro- 
vided, that  the  rule  of  construction  contained  in 
this  section  shall  not  extend  to  any  deed  or  will 
made  and  executed  before  the  fifteenth  of  Jan* 
uary,  one  thousand  eight  hundred  and  twenty- 
eight" 

If  the  time  of  dying  without  issue  is  to  be 
referred  to  the  death  of  John  D«  and  Clem 
Jowers  during  the  existence  of  the  Ufe  es- 
tate of  the  mother,  Nancy  Patterson,  the 
titie  of  the  defendants  Is  good,  because  John 
D.  and  Clem  survived  the  life  tenant,  and 
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neither  died  during  her  life  leaving  no  Is- 
sue; but  If  the  time  Is  as  of  the  death  of 
John  D.  and  Clem,  the  title  of  the  defend- 
ants Is  defective,  unless  protected  by  the 
doctrine  stare  decisis,  as  John  died  leaving 
no  Issue. 

The  decisions  dealing  with  the  statute  and 
with  the  rule  prevailing  prior  to  Its  enact- 
ment, running  from  Bryant  v.  Deberry,  8  N. 
C.  356,  to  Klrkman  v.  Smith,  175  N.  G.  679, 
96  S.  B.  51,  and  Including  at  least  76  cases, 
are  collected  and  discussed  In  the  learned 
and  discriminating  briefs  of  plaintiffs  and 
defendants.  I  have  devoted  much  time  to 
their  consideration,  with  the  result  that  they 
are  found  to  be  In  such  conflict  that  they 
cannot  be  reconciled,  and  I  have  concluded 
that  It  Is  the  better  course  to  announce  the 
principles  that  I  believe  to  be  controlling 
rather  than  attempt  a  classification  and  rec- 
oncilement of  authority,  which  I  do  as  fol- 
lows: 

(1)  At  common  law  a  limitation  contingent 
upon  death  without  Issue  was  held  to  be  an 
Indefinite  failure  of  Issue  and  was  void  for 
remoteness. 

(2)  In  the  application  of  the  principle,  and 
in  order  to  avoid  as  far  as  possible  defeat- 
ing the  Intent  of  the  grantor  or  testator.  If 
there  was  In  the  deed  or  will  an  intermedi- 
ate period,  such  as  the  termination  of  a  life 
estate,  a  period  fixed  for  division,  arrival 
at  full  age,  and  the  like,  the  courts  held  that 
''dying  without  Issue*'  was  referable  to  this 
intermediate  period.  This  Is  the  rule  of 
construction  announced  In  HllUard  v.  Kear- 
ney, 45  N.  G.  221,  and  It  has  been  followed 
many  times  since  the  act  of  1827,  although 
not  always  with  the  construction  of  the  stat- 
ute under  consideration. 

(3)  The  statute  of  1827  changed  the  prin- 
ciple making  the  limitation  void  for  remote- 
ness, and  abrogated  the  rule  of  construction 
referring  the  "dying  without  Issue"  to  an 
intermediate  period.  I  have  reached  this 
conclusion,  being  conscious  that  it  Is  at  vari- 
ance with  what  has  been  said  In  several  re- 
cent decisions  of  this  court,  but  it  Is  in  har- 
mony with  Harrell  v.  Hagan,  147  N.  C.  Ill, 
60  S.  E.  909,  125  Am.  St.  Bep.  539;  Klrkman 
V.  Smith,  and  other  cases. 

(4)  The  statute  applies  to  all  limitations 
contingent  upon  dying  without  Issue,  and  is 
not  restricted  to  those  where  there  Is  no  In- 
termediate estate.  The  language  Is  "every 
contingent  limitation,"  and  there  is  no  excep- 
tion from  its  operation. 

(5)  It  also  establishes  a  new  rule  of  con- 
struction, and  fibres  as  the  time  for  dying 
without  issue  "when  such  person  shall  die," 
in  this  case  John  and  Clan  or  one  of  them. 

(6)  This  rule  is  obligatory  on  the  courts, 
and  must  be  observed,  unless  a  contrary  in- 
tent is  "expressly  and  plainly  declared  In  the 
face  of  the  deed  or  will,"  and  we  find  no  such 
*'*Mitrary  Intent  In  the  will  before  us. 

Applying  these  principles,  the  plaintiffs 


would  be  entitled  to  recover,  but  for  the  doc- 
trine that  the  laws  In  force  at  the  time  of 
making  a  contract,  as  Interpreted  by  the 
highest  courts,  enter  Into  and  become  a  part 
of  the  contract,  and  property  rights  acquired 
thereunder  cannot  be  divested  by  a  subse- 
quent change  of  decision,  a  doctrine  peculiar- 
ly applicable  to  real  estate  titles. 

At  the  time  title  to  the  land  in  controver- 
sy was  acquired  by  those  under  whom  the  de- 
fendants daim  the  latest  decisions  of  the 
court  dealing  with  a  limitation  contingent 
upon  death  without  Issue  were  Burton  v. 
Ccmigland,  82  N.  C.  99,  and  Murchlson  v. 
Whltted,  87  N.  C.  465,  and  in  both  the  doc- 
trine of  HUliard  v.  Kearney  was  applied,  and 
under  them  the  title  of  the  defendants  would 
be  good,  because  John  and  Clem  Jowers  sur- 
vived the  life  tenant,  and  neither  died  leav- 
ing no  issue  during  her  life. 

The  case  of  Hathaway  v.  Harris,  84  N.  G. 
96,  relied  on  by  the  plaintiffis,  does  not  weak- 
en the  authority  of  these  decisions  because 
in  that  case  the  person  upon  whose  death 
the  contingent  limitatidii  depended  left  is- 
sue. 

I£  it  can  be  supposed,  as  the  plaintiffs  con- 
tend, that  the  learned  judges  who  concurred 
in  these  decisions — Smith,  Ashe,  Dillard,  in 
the  first,  and  Smith,  Ashe,  Kuflln,  in  the  sec- 
ond— ^were  Inadvertent  to  the  act  of  1827  an 
Important  statute  affecting  the  title  to  land, 
which  had  been  In  force  more  than  50  years 
when  Burton  v.  Con  inland  was  decided,  and 

which  had  been  frequently  referred  to  in 
the  reported  cases,  it  would  seem  to  be  un- 
reasonable and  unjust  to  demand  greater  dil- 
igence and  more  perfect  knowledge  of  the  de- 
fendants, and  to  require  them  to  keep  the 
statute  in  mind  while  relying  on  the  solemn 
adjudications  of  the  court 

As  said  by  Walker,  J.,  in  mu  v.  B.  B^  148 
K.  C.  581,  55  S.  E.  869,  9  L.  B.  A.  (N.  S.)  606 : 

'The  people  are  supposed  to  have  confidence 
in  their  highest  court,  at  least  to  the  extent  of 
ascribing  to  It  the  virtue  of  consistency,  and 
a  desire  to  see  that  by  no  lack  of  stability  in 
its  decisions  shall  any  dtisen  be  jeopardised  or 
prejudiced  in  his  rights  because  he  has  simply 
acted  upon  the  supposition  that  what  the  court 
has  80  solemnly  determined  will  again  be  its 
decision  upon  the  same  state  of  facts,  or  tfant, 
at  least,  if  it  does  change  its  mind,  his  rights 
and  interests  will  be  thoroughly  safeguarded.  If 
courts  proceeded  upon  any  different  theory  in 
the  decision  of  causes,  the  people  would  be  left 
in  a  state  of  uncertainty  as  to  what  the  law  is, 
and  could  not  adjust  tiieir  business  affairs  to 
any  fixed  and  settled  principles,  which  would, 
of  course,  produce  most  misciiievous,  if  not  dis- 
astrous, consequences." 

Again,  Brown,  J.,  says  in  Hill  v.  Brown. 
144  N.  C.  119,  56  S.  E.  693: 

"We  deduce  the  wdl-settled  principle  from  a 
number  of  authorities  that  the  law  of  contract 
enters  into  the  contract  itself,  and  in  the  con- 
struction forms  a  part  of  it  It  is  practically 
a  dormant  stipulation  in  the  contract,  and  it 
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must  be  enforced  as  a  part  of  it  and  as  it  is 
construed  at  the  time  the  contract  is  made. 
Napier  v.  Jones,  47  Ala.  96;  Davis  v.  Mont- 
gomery, 51  Ala.  146  [23  Am.  Rep.  545] ;  Hem- 
don  T.  Neave,  18  S.  O.  354;  Haskett  ▼.  Mazey, 
139  Ind.  66,  19  K  R.  A.  379.  The  annotator 
says  in  commenting  on  the  last  cited  ease: 
'The  effect  of  judicial  decisions  as  the  law  of 
a  contract  made  while  the  decisions  are  in 
force,  although  they  are  overruled  before  the 
time  for  enforcing  the  contract,  is  recognized 
in  the  above  decision.  The  justice  of  this  doc- 
trine is  apparent.'" 

In  the  last  case  (Hill  y.  Brown)  a  title  to 
land  acquired  in  1903  was  sustained,  because 
valid  under  a  decision  of  the  Supreme  Court 
rendered  in  1902,  although  overruled  in  1904, 
and  it  has  beeA  approved  in  Mason  v.  Cotton 
Co.,  148  N.  O.  511,  62  S.  B.  625,  18  L.  R.  A. 
(N.  S.)  1221,  128  Am.  St  Rep.  635,  and  Jones 
V.  Williams,  155  N.  C.  190,  71  S.  B.  227,  36  L. 
R.  A.  (N.  S.)  426,  the<x)urt  saying  in  the  last 
case: 

''Parties  have  the  right  to  act  upon  the  ded« 
sions  of  this  court  in  acquiring  titles,  and  such 
titles  will  not  be  disturbed  or  the  parties  prej- 
udiced by  a  subsequent  reversal  of  the  decision. 
We  have  so  held  in  two  recent  cases:  Hill  v« 
R.  R.,  143  N,  C.  539  [55  S.  E.  854,  9  L.  R.  A. 
(N.  S.)  606] ;  Hill  v.  Brown,  144  N.  O.  117  [56 
S.  B.  693].  Such  a  rule  is  based  upon  an  an- 
cient maxim  of  the  law,  is  a  just  one,  and  should 
be  perpetuated." 

The  same  doctrine  was  approved  at  the 
last  term  in  Fowle  v.  Ham,  176  N.  C  12,  96 
S.  B.  639,  and  a  title  to  land  protected  which 
was  acquired  imder  the  law  as  laid  down  in 
a  single  decision,  although  it  had  been  over- 
ruled, 
of  this  court  bearing  on  the  question,  by 

The  defendants,  who  are  purchasers  for 
value,  bought  when  the  two  latest  decisions 
unanimous  opinion,  declared  their  title  to  be 
good,  and  I  think  they  ought  to  be  protect- 
ed as  against  the  plalntiffa,  who  are  volun- 
teera. 


(177  N.  C.  620) 

D0RSB7  V.  KIRKLAND.    (No.  586.) 

(Supreme  Court  of  North  Carolina.     May  27, 

1919.) 

1.  Pbocssb  ^s»21~8xmMON&-TxHB  or  Isau- 

AlVCE. 

Summons  may  issue  at  any  time,  including 
daring  a  term  of  court,  under  Revisal  1905,  | 
434  et  seq. 

* 

2.  Basements  ^s>12(1)  —  Consideration— 
(Conveyance  or  Rioht  or  Wat— Aobee- 

ICENT  to  PTTBCHASE  PtJLP  AND  AOID  WoOD. 

Deed  conveying  right  of  way  for  location 
of  flume,  in  consideration  of  grantee's  agree- 
ment to  purchase  from  grantors  all  the  pulp  and 
add  wood  delivered  within  specified  number  of  1 
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feet  of  the  flume,  at  specified  price  per  cord, 
was  based  upon  a  valuable  consideration. 

3.  Acknowledgment   ^s»27— Pbobatb— Sur- 

riCIENOT. 

Probate  of  deed  held  in  sufficient  conformity 
to  requirements  of  Revisal  1905,  |  998,  pro- 
viding that  instrument  required  or  permitted 
to  be  registered,  having  no  subscrlbiog  witness, 
may  be  proven  before  any  official  authorized  to 
take  proof  and  acknowledgment  of  such  instru- 
ment by  proving  the  handwriting  of  the  maker. 

4.  Husband  and  Wnrs  ^s»14(2)— Fbofbett— 
BsTATB  BT  Bntibbtt— Right  or  Subvivob- 

BHIP. 

Where  property  is  conveyed  to  husband  and 
wife,  they  take  an  estate  by  entirety  carrying 
with  it  the  right  of  survivorship,  and  neither, 
•acting  alone,  can  by  deed  destroy  this  right  or 
affect  the  estate  of  the  other. 

5.  Hubband  and  WifB  «s»14(9)— Pbopbbtt— 
Bbtatb  bt  Entibbtt— Rights  or  Husband. 

Where  husband  and  wife  hold  an  estate  by 
entirety,  the  husband,  during  the  joint  lives 
of  the  husband  and  wife,  is  entitled  to  the  con- 
trol and  use  of  the  land  as  his  own  property. 

6.  Husband  and  Wife  ^s»14(10>— Estate  bt 
Entibett— Execution  or  Deed. 

Where  husband  and  wife  hold  an  estate 
by  entirety,  husband  may  execute  deed  convey- 
ing right  of  way  over  land  without  wife  joining 
therein,  though  all  rights  thereunder  will  cease 
upon  husband  dying  before  wife. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; McElroy,  Judge. 

Action  by  A.  T.  Dorsey  against  J.  W.  Kirk- 
land.  From  an  order  continuing  temi>orary 
injunction  to  the  hearing,  defendant  appeals. 
Afiarmed. 

Following  is  probate  of  deed  referred  to 
in  opinion: 

"North  Carolina,  Swain  County. 

"The  foregoing  annexed  deed  was  this  day 
duly  proven  before  me  upon  the  oath  and  ex- 
amination of  George  Chambers,  who,  after  being 
by  me  duly  sworn,  says  that  he  knows  the  hand- 
writing of  J.  W.  Kirkland,  one  of  the  signers  of 
said  deed,  and  that  the  signature  to  said  deed  is 
in  the  own  proper  handwriting  of  said  J.  W. 
Kirkland,  and  that  he  verily  believes  that  said 
signature  is  the  genuine  signature  of  said  J.  W. 
Kirkland. 

"Witness  my  hand  and  notarial  seal  this  the 
15th  day  of  March,  1919.       E.  C.  Monteith, 

"{Notarial  Seal.]  Notary  Public. 

"My  commission  expires  January  13,  1921.' 


>» 


This  is  an  action  to  perpetually  injoin  the 
defendant  from  interfering  with  the  opera- 
tion of  plaintiff's  flume,  which  ext^ided  for 
about  60  feet  across  defendant's  land. 

Plaintiff  secured  a  temporary  injunction 
from  Judge  McElroy,  and  upon  the  hearing 
upon  the  notice  to  show  cause  why  the  ln« 
Junction  should  not  be  continued  to  the  hear- 
ing the  said  temporary  order  was  continued 


^s»7or  other  cases  see  same  toplo  and  KSIY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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to  the  hearing  and  the  facts  found  by  his 
honor.  Defendant  thereupon  excepted  and 
appealed  to  the  Supreme  Court. 

In  the  year  1915  the  plaintiff,  A.  T.  Dor- 
soy,  purchased  a  tract  of  timber  land,  con- 
taining about  1,700  acres,  situated  on  Cham- 
ber's creek,  in  Swain  county,  and  lying  from 
three  to  six  miles  from  the  nearest  railroad 
point,  for  the  purpose  of  conducting  a  lum- 
bering operation.  Immediately  after  the  pur- 
chase of  the  tract  the  plaintiff  negotiated 
with  the  several  landowners  holding  proper- 
ty between  the  tract  purchased  and  the  rail- 
road, for  the  purchase  of  a  right  of  way  ex- 
tending from  said  timber  tract  to  the  rail- 
road, as  a  location  for  a  flume  line,  orer 
which  to  transport  his  lumber,  pulp,  and  acid 
wood  to  the  railroad  for  shipment. 

In  August,  1915,  plaintiff  purchased  from 
J.  W.  Kirkland,  defendant,  and  his  wife  a 
right  of  way  over  two  small  tracts  of  land 
owned  by  them,  for  the  consideration  of  $1, 
and  the  further  consideration  that  the  plain- 
tiff would  purchase  their  pulp  and  acid  wood 
placed  on  the  flume  line  at  $3  per  cord. 

At  the  time  this  deed  was  executed  it  was 
not  acknowledged  or  placed  to  record,  but 
was  delivered  to  the  plaintiff,  who  kept  it 
among  his  papers  until  after  the  institution 
of  this  action.  On  the  15th  day  of  March, 
1919,  the  plaintiff  procured  said  conveyance 
to  be  proven  upon  the  oath  and  examina- 
tion of  George  Chambers  as  to  the  signature 
of  defendant,  J.  W.  Kirkland,  and  said  paper 
was  thereupon  registered  on  March  17,  1919. 

Immediately  after  securing  said  deed,  in 
the  year  1915,  plaintiff  constructed  a  flume 
over  said  land,  and  has  been  ever  since  said 
date  continuously  using  the  same  for  the 
purpose  of  transporting  his  lumber  and  other 
timber  products  from  his  mills  to  the  rail- 
road, without  objection  or  complaint  of  de- 
fendant or  his  wife. 

At  the  date  of  the  institution  of  this  action 
the  plaintiff  was  conducting  said  lumbering 
operation,  and  that  said  operation  will  con- 
tinue for  a  space  of  about  two  years  before 
all  of  the  plaintiff's  timber  is  removed.  The 
plaintiff's  flume  is  about  flve  miles  in  length, 
and  the  portion  of  said  flume  upon  defend- 
ants' land  is  a  stretch  of  not  more  than  50 
feet  across  the  comer  of  said  tracts. 

Just  prior  to  the  institution  of  this  action 
the  plaintiff  procured  a  warrant  to  be  issued 
against  the  defendant,  Kirkland,  charging 
him  with  larceny  of  lumber  from  said  flume 
as  same  was  being  transported  across  his 
land,  the  defendant  being  bound  to  court 
thereon;  and  thereafter  the  portion  of  the 
flume  crossing  the  defendant's  land  fell 
down,  and  when  plaintiff's  hands  undertook 
to  repair  same  they  were  met  by  the  defend- 
ant, who  forbid  them  to  go  upon  the  property, 
and  the  plaintiff  instituted  this  action. 

The  defendant  acquired  title  to  one  of  the 
tracts  of  land  on  which  the  flume  is  located 
under  a  deed  which  conveyed  the  land  to 


the  defendant  and  his  wife,  both  of  whom 
are  now  living;  and  the  deed  to  the  plain- 
tiff, conveying  the  right  of  way,  was  executed 
by  the  husband  alone,  and  contains  this  pro- 
vision : 

*'It  is  further  understood  and  agreed  and  is  a 
part  of  this  conveyance  that  the  said  strip  or 
parcel  of  land  herein  conveyed  shall  revert  back 
and  become  the  property  of  the  parties  of  the 
first  part,  their  heirs  and  assigns,  without  re- 
conveyance, whenever  the  said  party  of  the  sec- 
ond part  shall  cease  to  use  the  same  for  flume 
line  purposes,  and  such  failure  shall  extend  for 
a  period  of  twelve  consecutive  months." 

The  defendant  coixtends: 

(1)  That  the  action  ought  to  be  dismissed 
because  the  summons  was  JLssued  during  a 
term  of  court 

(2)  That  there  is  no  consideration  to  sup- 
port the  deed  under  which  the  plaintiff 
claims. 

(3)  That  the  deed  to  plaintiff  was  iuiprop- 
erly  probated  and  ought  not  to  have  been 
admitted  in  evidence. 

(4)  That  the  right  of  way  could  not  be  ac- 
quired except  by  deed,  and,  as  the  defendant 
and  his  wife  held  an  estate  by  entireties,  the 
deed  of  the  husband  alone  to  the  plaintiff 
passed  nothing. 

Frye  '&  Frye,  of  Bryson  City,  for  appellant 
S.  W.  Black,  of  Bryson  City,  for  appellee. 

AliLEN,  J.  [1]  The  first  three  objections 
of  the  defendant  may  be  disposed  of  with  but 
little  discussion.  There  is  no  limitation  in 
the  statutes  as  to  the  time  of  issuing  a  sum- 
mons, and  there  is  no  analogy  between  the 
performance  of  this  duty  and  the  taking  of  a 
deposition,  as  the  d^endant  contends,  which 
cannot  be  taken  except  by  consent,  during  a 
term  for  the  trial  of  the  action,  because  the 
party  cannot  be  before  the  court  and  the 
commissioner  at  the  same  time.  The  sum- 
mons may  issue  at  any  time,  but  the  return 
day  is  dependent  on  the  time  of  service. 
Rev.  I  434  et  seq. 

[2]  onie  deed  appears  on  its  fkce  to  have 
been  made  on  a  valuable  consideration,  as  it 
recites  as  a  part  of  the  consideration  the 
agreement  on  the  part  of  the  plaintiff  to  pur- 
chase all  the  pulp  and  acid  wood  the  defend- 
ant would  deliver  within  15  feet  of  the  flume, 
at  $3  per  cord,  and  the  record  shows  that 
the  plaintiff  has  not  only  performed  his  agree- 
ment but  has  gome  further,  and  has  paid  the 
defendant  as  much  as  $0  per  cord.  Insti- 
tute V.  Mebane,  165  N.  C.  650,  81  S.  B.  1020. 

[3]  The  probate  of  the  deed  to  the  plain 
tiff  is  not  in  the  record,  and,  as  it  is  not  be 
fore  us,  we  cannot  pass  on  its  sufficiency; 
but  If  it  is  correctly  copied  in  the  plaintiff^s 
brief — ^which  we  do  not  understand  the  de- 
faidaat  to  deny — it  conforms  to  the  require- 
ments of  the  Reyisal,  |  998. 

This  brings  us  to  the  principal  question  de- 
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bated  by  counsel,  and  that  is  as  to  the  legal 
effect  of  the  deed  of  the  husband  without 
the  Joinder  of  ^e  wife. 

[4,  6]  The  deed  nnder  which  the  defendant 
claims  having  been  made  to  him  and  his 
wife,  they  took  an  estate  by  entirety,  which 
carried  with  it  the  right  of  survivorship,  and 
neither  acting  alone  could  by  deed  destroy 
this  right,  or  affect  the  estate  of  the  other 
(Freeman  v.  Belfer,  173  N.  O.  681,  02  S.  B. 
486,  L.  R.  A.  1917E,  886) ;  but,  whUe  this  is 
so,  during  the  Joint  lives  of  the  husband  and 
wife  the  husband  is  entitled  to  the  control 
and  use  of  the  land  as  his  own  property. 

In  West  v.  Railroad,  140  N.  C.  620,  53  S.  B. 
477,  6  Ann.  Oas.  360,  Chief  Justice  Clark,  de- 
livering the  opinion,  quotes  with  approval 
from  15  A.  &  E.  Ency.  849,  as  follows: 

*'But  while  at  common  law  neither  the  hus- 
band nor  the  wife  can  deal  with  the  estate  apart 
from  the  other  or  has  any  interest  which  can 
be  subjected  by  creditors  so  as  to  affect  the 
right  of  the  survivor,  yet,  subject  to  this  limita* 
tion,  the  husband  has  the  rights  hi  it  which  is 
incident  to  Ms  own  property.  *'  *  *  He  is 
«ititled  during  the  ooverture  to  ike  full  control 
and  usufruct  of  the  land,  to  the  exclusion  of 
the  wife." 

In  Bynnm  v.  Wicker,  141  N.  O.  96,  53  S.  fi. 
478, 115  Am.  St  Rep.  675,  a  moj;tgage  execut- 
ed by  the  husband  alpne  was  sustained,  the 
court  saying: 

"ThiB  estate  by  entirety  is  an  anomaly,  and 
It  is  perhaps  an  oversight  that  the  Legislature 
has  not  changed  it  into  a  cotenancy,  as  has  been 
done  in  so  many  states.  This  not  having  been 
done,  it  still  poasesses  here  the  same  properties 
and  incidents  as  at  common  law.  Long  v. 
Barnes,  87  N.  C.  333 ;  West  v.  RaOroad,  at  this 
term  [140  N.  0.  620,  53  S.  B.  477,  6  Ann.  Cas. 
360],  At  common  law  *the  fruits  accruing  dur- 
ing their  joint  lives  woufd  belong  to  the  hus- 
band' (Simonton  v.  Cornelius,  08  K.  C.  '^7  [4 
S.  E.  88] ;  henoe  the  husband  could  ihortgage 
or  convey  it  during  the  term  of  their  joint  lives 
—that  is,  the  right  to  receive  the  rents  and 
profits;  but  neither  could  incumber  it  or  con- 
vey it  so  as  to  destroy  the  right  of  the  other, 
if  survivor,  to  receive  the  land  itself  unim- 
paired." 

And  in  Greenville  v.  Gomto,  161  N.  C.  342, 
77  S,  B.  223,  a  lease  for  10  years  made  by 
the  husband  was  held  to  be  valld^  and  the 
court  said  of  the  nature  of  the  estate  and  the 
rights  and  powers  of  the  husband  during  the 
life  of  the  wife: 

''As  Brady  and  his  wife  held,  not  as  tenants 
in  common  or  joint  tenants,  but  by  entireties, 
their  rights  must  be  determined  by  the  rules 
of  the  common  law,  according  to  which  the  pos- 
session of  the  property  during  their  joint  lives 
rests  in  the  husband,  as  it  does  when  the  wife 
is  sole  seized.  Neither  can  convey  during  their 
joint  lives  so  as  to  bind  the  other  or  defeat  tiie 
right  of  the  survivor  to  the  whole  estate. 


*u 


'Subject  to  the  limitation  above  named,  the 
husband  has  the  same  rights  in  it  which  are 
incident  to  his  own  proi)erty. 

"By  the  overwhelming  weight  of  authority 
the  husband  has  the  right  to  lease  the  property 
so  conveyed  to  him  and  his  wife,  which  lease 
will  be  good  against  the  wife  during  coverture, 
and  will  fail  only  in  the  event  of  her  surviving 
him." 

[6]  If,  as  appears  from  these  authorities, 
the  husband  has  the  control  and  use  of  the 
property  during  the  life  of  his  wife,  and  may 
deal  with  it  as  his  own,  and  if  he  may  execute 
a  valid  mortgage  or  a  lease  for  10  years,  we 
see  no  reason  for  refusing  to  uphold  his  deed, 
subject  to  the  limitation  that  all  rights  there- 
under will  cease  upon  hla  dying  before  his 
wife. 

AfiQrmed.  . 


(177  N.  C.  680) 
STATE  V.  FINCH.    (No.  241.) 

(Supreme  0)urt  of  North  Carolina.     May  27, 

1919.) 

1.  HoiaciDB  «=:»800(12)  ~  Inbtbuotionb  — 

SKLT- DeFEKSS— B  VIDENCB. 

In  determining  whether  the  facts  justify 
charge  withdrawing  from .  defendant  the  right 
to  a  perfect  self-defense,  the  facts  will  be  inter- 
preted in  the  light  most  favorable  to  defendant. 

2.  Homicide   ^b»i13  —  Self-Deiibnsb  — -  Pbo- 
voKiNO  or  DimcuLTT— Withdrawal. 

One  who  has  wrongfully  provoked  a  difficul- 
ty involving  a  breach  of  the  peace,  and  during 
the  fight  has  killed  his  adversary,  cannot  main- 
tain the  position  of  perfect  self-defense,  unless 
at  some  time  prior  to  the  killing  he  quitted  the 
contest,  and  in  some  way  signified  his  pur- 
pose to  do  sa 

3.  Abrest  ^=»72  —  Escape— RECAPTtTRE—AtJ- 

THORITY  OF  SUPERINTENDENT  OF  OONVICTS. 

Superintendent  of  convicts  having  lawful 
charge  of  convicts  was  empowered  without  war- 
rant to  recapture  an  escaped  prisoner  anywhere 
within  the  borders  of  the  state,  and  hold  him 
until  his  sentence  had  fully  expired,  notwith- 
standhig  Revisal  1905,  S§  937,  2817,  and  3176- 
3182,  and  although  escape  was  negligent  or  vol- 
untary. 

4.  Criminai.  Law  ^s>1216(1)--Fkriod  of  Iv- 
PBI80NMENT— Escape. 

Under  Bevisal  1905,  |  5407,  the  period  of 
time  an  escaped  prisoner  is  wrongfully  out  of 
prison  does  not  constitute  a  part  of  the  period 
of  imprisonment  to  which  he  has  been  sentenced. 

5.  Abrest   ^ss»72-*E8TOPPSii  ^s»62(5)— Offi- 
cial Duties— Rearrest. 

A  public  officer,  having  custody  of  a  convict- 
ed criminal,  cannot  estop  or  disqualify  himself 
from  acting  at  all  times  as  the  public  interest 
may  require  in  the  performance  of  his  official 
duties,  and  may  rearrest  an  escaped  prisoner 
when  and  wherever  he  may  be  found. 


^s»For  other  cams  see  8am«  toule  and  KBY-NUMBER  in  all  Key-Numb«red  DiseBts  and  Indexea 
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6.  Homicide  ^=s>23(1),  14G— Kiujno  of  Es- 
caped Prisoner— Malice— MuBDEB  in  Sec- 
ond Degree. 

If  officer,  having  ordered  escaped  prisoner 
to  throw  ap  his  hands,  shoots  and  kills  him 
without  giving  him  opportunity  to  obey  order, 
there  is  nothing  to  rebut  presumption  of  malice 
arising  from  the  unlawful  killing  with  a  deadly 
weapon,  and  officer  would  be  at  least  guilty  of 
murder  in  the  second  degree. 

7.  Homicide  ^=>72— Shootino  or  Escaped 
Prison ER  —  Unnecessary  Force  •—  Man- 

SLAX7GHTER. 

Officer  who  shoots  and  kills  escaped  prison- 
er without  malice,  but  in  the  ezerdse  of  un- 
necessary force,  is  guilty  of  manslaughter. 

8.  Homicide  ^=s>72— Manslaughter— Shoot- 
ing OF  Escaped  Prisoner. 

If  officer  goes  to  home  of  escaped  prisoner, 
and  without  disclosing  his  authority  or  purpose 
to  prisoner,  who  has  no  knowledge  thereof,  or- 
ders him  to  throw  up  his  hands,  and  upon  his 
refusal  shoots  and  kills  him,  the  officer  Is  guil- 
ty of  manslaughter. 

9.  Homicide  ^==>116(2)— Killing  of  Escaped 
Co  N  VICT— Self- Defense. 

Where  convict  guard,  upon  order  of  super- 
intendent of  convicts,  goes  to  home  of  escaped 
convict,  who,  with  knowledge  of  the  authority 
and  purpose  of  the  guard,  upon  being  ordered 
to  throw  up  his  hands,  makes  a  demonstration 
as  if  to  draw  a  deadly  weapon,  and  where 
guard,  thinking  it  necessary  to  save  himself 
from  death  or  great  bodily  harm,  shoots  and 
kills  the  convict,  he  is  not  guilty  of  manslaugh- 
ter. 

10.  Homicide  ^s>276— Killing  of  Escaped 
CoNTicT— Self-Defense  —  JuRy  Question. 

Where  convict  guard,  upon  order  of  super- 
intendent of  convicts,  goes  to  home  of  escaped 
convict,  who,  with  knowledge  of  the  authority 
and  purpose  of  the  guard,  upon  being  ordered  to 
throw  up  his  hands,  makes  a  demonstration  as 
if  to  draw  a  deadly  weapon,  whether  it  became 
necessary  for  guard  to  kill  convict  to  save  him- 
self from  death  or  great  bodily  harm  was  for  the 
jury  to  determine  from  all  the  facts  and  circum- 
stances as  they  reasonably  appeared  to  the 
guard. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Calvert,  Judge. 

Latta  Finch  was  convicted  of  manslaugh- 
ter, and  he  appeals.    New  trial. 

At  the  call  of  the  cause  for  trial,  the  so- 
licitor for  the  state  announced  in  open 
court  that  he  would  not  insist  on  a  verdict 
of  murder  in  the  first  degree,  but  would  ask 
for  a  verdict  of  murder  in  the  second  de- 
gree or  manslaughter,  as  the  evidence  might 
disclose. 

The  testimony  liBving  been  offered  for  the 
state  and  for  the  defendant,  the  court  was  of* 
opinion  that,  tn  any  aspect  of  the  evidence, 
the  defendant  was  guilty  of  the  crime  of 
manslaughter,  and  accordingly  instructed  the 


Jury,  in  part,  "that,  if  they  should  find  the 
facts  to  be  as  testified  to  by  the  defendant 
and  his  witness  W.  J.  Barbour,  they  must 
return  a  verdict  at  least  of  ^Ity  of  man- 
slaughter." 

Defendant  was  convicted  of  the  crime  of 
manslaughter,  and,  sentence  having  been 
pronounced,  appealed,  assigning  for  error, 
among  others,  the  ruling  of  the  court  on  the 
question  of  manslaughter. 

Armistead  Jones  &  Son  and  Wm.  B.  Snow, 
oil  of  Baleigh,  for  appellant 

The  Attorney  General  and  Asst  Attj. 
Gen.  Nash,  for  the  State. 

HOKE,  J.  [1]  There  was  evidence  on  the 
part  of  the  state  to  justify  a  conviction  of 
the  offenses  as  prosecuted  by  the  solicitor; 
but  on  a  charge  of  this  character,  which  in 
terms  withdraws  from  the  defendant  any 
and  all  right  to  a  perfect  self-defense,  it  is 
the  necessary  and  accepted  rule  with  us  that 
the  facts  which  make  for  such  a  position  on 
behalf  of  the  defendant  shall  be  taken  as 
true,  and  interpreted  in  the  light  most  fa- 
vorable, to  him;  and,  considering  the  record 
in  view  of  these  principles,  it  was  proved 
on  the  trial  that  on  September  5, 1918,  at  the 
home  of  Andrew  Turner,  in  Wake  county, 
said  Turner  being  the  father-in-law  of  de- 
ceased, and  a  tenant  on  the  plantation  of 
J.  A«  Stephenson,  in  said  county,  the  de- 
fendant shot  Walter  Penny,  inflicting  a  mor- 
tal wound  from  which  he  later  died.  There 
were  also  facts  in  evidence  tending  to  show. 
that  this  Walter  Penny,  convicted  for  carry- 
ing concealed  weapons,  had  been  s«itenoed 
and  committed,  under  the  provision  of  the 
statute  applicable,  to  work  the  roads  of 
Clayton  township,  Johnston  county,  appar- 
ently in  the  latter  part  of  1917,  and  that  his 
term  of  imprisonment  had  not  expired ;  that, 
soon  after  his  commitment  under  the  sen- 
tence,' he  escaped  from  the  road  force,  and, 
having  been  located  by  W.  J.  Barbour,  su- 
perintendent of  the  road  force  of  said  town- 
ship, having  full'  charge  and  control  of  the 
convicts  working  thereon,  he  returned  to  the 
convict  camp,  after  an  absence  of  about  10 
days,  and  took  his  position  as  prisoner  un- 
der his  said  sentence ;  that,  having  remained 
with  the  force  about  10  or  12  days,  he  dver- 
powered  the  guard  left  to  watch  him,  and 
again  escaped,  and  had  not  since  been  a 
prisoner;  that  on  his  second  escape  he  at 
first  lived  with  one  Tink  Hobby,  on  the  lat- 
ter's  place,  in  Wake  county,  and  later  he 
quit  Hobby,  and  went  to  Andrew  Turner's, 
a  tenant  on  the  farm  of  J.  A.  Stephenson, 
also  in  Wake ;  that  the  deceased  married  the 
daughter  of  this  Andrew  Turner,  and  the 
two  were  living  with  Andrew  Turner,  in 
Wake,  at  the  time  of  the  homicide. 

It  appeared,  also,  that,  while  the  deceased 
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was  working  with  Hobby,  W.  J.  Barbour, 
said  superintendent,  was  informed  of  the 
whereabouts  of  deceased,  and,  being  ap- 
proached by  Hobby  with  a  request  to  allow 
the  deceased  to  work  on  a  while  longer  be- 
fore his  rearrest,  had  replied  he  had  better 
do  it,  as  his  houses  for  keeping  his  prisoners 
had  recently  burned,  and  he  had  then  no 
proper  place  to  restrain  or  keep  them.  That 
later,  to  wit,  in  September,  1918,  having 
learned  that  the  deceased  was  at  Andrew 
Turner's,  on  the  J.  A.  Stephenson  place,  he 
summoned  the  defendant,  one  of  his  guards, 
to  go  with  him  for  the  purpose  and  arrest  the 
deceased.  That  about  8:90  or  9  p.  m.  of 
September  5th  they  went  to  the  house  of  An- 
drew Turner,  and  on  inquiry  were  told  that 
the  deceased  had  not  yet  come  in.  That  the 
two  then  drew  off  some  little  distance,  and 
concealed  themselves  in  a  cotton  patch  near 
the  house.  I/ater  Walter  came  in,  and  Bar- 
bour and  the  defendant  heard  his  people  tell 
him  that  two  men  had  been  there  to  inquire 
for  him,  and,  on  description  given,  deceased 
said:  **That*s  Gapt.  Barbour.  I  am  not 
going  with  him  any  damn  where.**  He  then 
said,  "I  would'nt  be  surprised  if  the  sons  of 
bitches  weren't  hid  out  here  in  the  cotton 
patch  right  now,''  whereupon  he  threw  sev- 
eral rocks  over  into  the  cotton  patch*  some 
of  them  striking  near  the  defendant  and 
Barbour,  his  companion.  That,  deceased 
having  gone  back  into  the  house,  defend- 
ant and  Barbour  went  for  Stephenson,  and 
induced  him  to  go  with  them  to  the  Turner 
house,  thinking  that  deceased  would  more 
likely  respond  to  his  call  and  come  out.  Re- 
turning with  Stephenson,  Barbour  went 
around  to  the  back  door  of  the  house,  and 
defendant  and  Stephenson  were  at  the  front 
door,  when  the  latter  called  to  Andrew 
Turner  and  asked  if  Walter  Penny  was 
there.  Andrew  replied  that  he  was,  and 
called  him.  That  Walter  came  to  the  door, 
and,  as  he  opened  the  door.  Finch,  the  de- 
fendant, called  to  him  to  ^throw  up  his 
hands."  At  this  point  the  evidence  on  the 
part  of  the  state  is  to  the  effect  that  when 
defendant  called  to  Walter,  "Throw  up  your 
hands,"  he  immediately  fired,  inflicting  the 
fatal  wound.  On  the  part  of  the  defendant, 
however,  testifying  in  his  own  behalf,  the 
witness  said:  ''That  he  had  been  notified 
that  the  deceased  was  a  violent,  dangerous 
maut  and  that  he  would  have  to  be  very 
careful ;  that  while  he  was  lying  in  the  cot- 
ton patch  he  had  heard  Walter  say,  with  an 
oath,  that  he  would  go  nowhere  with  Bar- 
bonr ;  that  he  would  die  first.  He  also  knew 
of  Ms  two  escapes,  which  occurred  before 
defendant  was  employed  as  a  guard;  that 
when  Walter  came  to  the  door  witness  had 
not  drawn  his  pistol,  but  called  to  him  to 
hold  up  his  hands,  so  the  witness  would  be 
protected  from  a  dangerous  assault;  that, 
instead  of  obeying  this  order,  deceased  im- 
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mediately  made  a  motion  to  his  hip  pocket 
as  if  to  draw  a  weapon,  when  witness  drew 
and  fired  towards  his  hand  to  disable  him 
and  protect  himself ;  that  he  shot  in  the  pres- 
ent belief  that  Walter  was  about  to  shoot 
him  and  for  no  other  reason."  There  was 
other  testimony  corroborating  defendant's 
evidence  in  part,  and  also  as  to  the  bad  repu- 
tation of  the  deceased  for  violence,  and  that 
he  would  shoot,  etc.  It  was  further  shown 
and  urged  in  corroboration  of  def^idant's 
position  that  the  wound  inflicted  was  three 
inches  down  and  to  the  right  of  the  middle 
towards  the  hip,  but  the  shot  had  penetrated 
the  larger  intestine,  lacerating  the  liver, 
and  was  a  mortal  wound,  producing  death, 
as  stated.  It  further  appeared  that  Finch 
himself  did  not  know  Penny  personally,  the 
escape  having  taken  place  before  defendant 
was  employed  as  guard,  and  there  was  no 
testimony  that  the  deceased  had  personal 
acquaintance  with  E*inch. 

[2]  On  this,  a  suflldent  statement  of  the' 
occurrence  to  give  a  correct  apprehension  of 
the  grounds  of  defendant's  appeal,  it  is  the 
accepted  law  in  this  Jurisdiction  that,  when 
one  has  wrongfully  provoked  a  diflBculty  in- 
volving a  breach  of  the  peace,  and,  in  the 
progress  of  the  fight,  kills  his  adversary,  he 
cannot  maintain  the  position  of  perfect  self- 
defense  unless,  at  some  time  prior  to  the  kill- 
ing, he  has  quitted  the  contest,  and  in  some 
way  signified  his  purpose  to  do  so.  State  v. 
Crisp,  170  N.  C.  785-790,  87  S.  E.  511 ;  State 
V.  Kennedy,  169  N.  C.  327,  85  S.  E.  42.  U  R. 
A.  1915F,  656,  On  the  record.  If  defendant, 
without  lawful  excuse,  went  to  the  place 
where  deceased  made  his  home,  called  him 
to  the  door,  and  ordered  him  to  throw  up 
his  hands,  such  conduct,  in  its  most  favorable 
aspect,  would  come  wen  within  the  principle 
stated,  and,  as  his  honor  held,  would  pre- 
clude defendant  from  maintaining  the  posi- 
tion of  perfect  self-defense;  and  the  ques- 
tion of  his  right  to  go  to  the  Jury  on  such  an 
issue  would  largely  depend  on  whether  he 
acted  as  of  right  when,  as  assistant  to  Bar- 
bour, the  superintendent  of  convicts  in  John- 
son county,  he  engaged  in  the  effort  to  arrest 
the  deceased  in  Wake  county,  having  no 
warrant  for  the  purpose ;  and,  second,  wheth- 
er, if  he  had  the  power,  he  was  proceeding 
to  exercise  it  In  a  lawful  and  proper  man- 
ner. 

[3,4]  Recurring  to  the  facts  in  evidence, 
it  appears  that  W.  J.  Barbour  was  the  su- 
perintendent, having  the  lawful  custody  and 
control  of  the  convicts  working  the  roads  in 
Clayton  township,  Johnston  county ;  that  the 
deceased  was  under  a  lawful  sentence  and 
commitment  to  work  the  roads  in  said  town- 
ship and  county  for  a  stated  period ;  that  he 
had  escaped  by  overpowering  his  guard,  and 
the  time  of  his  imprisonment  had  not  then 
expired ;  and,  on  such  facts,  we  are  of  opin- 
ion that  the  superintendent,  having  lawful 
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charge  of  said  coovictSi  a«  stated^  was  em- 
powered, wit]M>ut  warrant,  to  recapture  the 
escaped  prisoner  anywhere  within  the  bor- 
ders of  this  state,  assuredly,  and  hold  him 
till  his  sentence  had  fully  expired ;  and  that, 
both  on  precedent,  and,  with  us,  by  express 
provision  of  our  statute  the  time  when  he 
was  wrongfully  out  of  prison  by  reason  of 
his  escape  is  not  to  be  counted.  Gleek  v. 
Commonwealth,  62  Va.  (21  Grat)  777;  Be- 
visal,  I  5407.  This,  we  think,  was  undoubted- 
ly the  approved  position  at  common  law,  and 
we  find  nothing  in  our  Ck>nstitution  or  stat- 
utes that  in  any  way  destroys  or  impairs  its 
effect  and  operation  at  the  present  time. 
The  principle,  and  the  reason  upon  w)iich  it 
rests,  is  very  well  stated  in  Pearl  v.  Bawdin, 
5  Day  (Ck>nn.)  244r-249,  as  follows: 

"When  an  ofiScer  holds  any  person  a  prisoner 
in  legal  custody,  on  arrest,  and  the  prisoner 
escapes  by  force  or  otherwise,  against  his  will, 
the  officer  has  a  right  to  bis  body,  and  power 
to  retake  him,  at  any  place  to  which  he  may  ab- 
scond. It  is  a  matter  of  no  consideration 
whether  his  original  writ  could  have  been  le- 
gally served  within  the  jurisdiction  in  which  he 
retakes  him;  for  he  retakes  him,  not  by  that 
-writ,  but  by  virtue  of  the  hold  he  had  on  him 
by  the  arrest.  By  the  common  law,  if  a  pris- 
oner escape  into  another  county,  in  which  the 
sheriff  has  no  jurisdiction,  and  is  tiiere  retaken, 
the  retaking  is  legal,  and  the  prisoner  shall  have 
no  remedy  by  audita  querela;  for  he  shall  not 
take  advantage  of  his  own  wrong.  Boyton's 
Case,  3  Co.  43 ;  Bidgeway's  Case,  Id.  62." 

The  same  position  is  fully  recognlzM  in 
a  case  in  our  own  court  of  State  v.  Stancill, 
128  N.  C.  606,  36  S.  E.  926.  In  that  case  a 
prisoner,  sentenced  to  the  roads  iu  Mecklen- 
burg county,  had  escaped  10  years  before, 
and  waSi  at  the  time  of  the  homicide,  in  the 
adjoining  county  of  Gaston.  Meantime  there 
had  been  a  change  of  superintendents,  and  the 
person  who  then  filled  the  ofilce,  having  as- 
certained where  t)ie  deceased  was,  went  to 
Gaston  county,  and  without  warrant,  and 
without  announcing  his  authority,  engaged 
in  the  endeavor  to  arrest  the  deceased,  who 
fled,  and  was  shot  and  killed  as  he  ran.  On 
these  facts  a  conviction  for  manslaughter 
was  upheld  by  a  divided  court,  but  a  perusal 
of  the  case  will  show  that  the  ruling  was 
made  to  rest  on  the  wrongful  manner  in  which 
the  defendant  had  proceeded,  and  there  was 
no  difference  of  opinion  among  the  judges  as 
to  the  power  of  the  superintendent  of  the  road 
force  of  Mecklenburg  county  to  arrest  an  es- 
caped prisoner,  without  warrant,  in  the 
county  of  Gaston.  Thus  Chief  Justice 
Furches,  who  wrote  the  prevailing  opinion, 
after  sustaining  the  conviction  on  the  ground 
that  "the  superintendent  of  a  convict  gang, 
not  known  to  be  an  ofllcer,  has  no  right  to 
shoot  or  kill  one  who,  having  committed  a 
petit  larceny  and  having  escaped  from  pris- 
on, is  running  away  to  avoid  arrest,"  on  the 


question  of  the  power  to  make  Gmcfa  an  ar- 
rest said: 

"Nor  do  we  think  the  fact  that  the  prisoner 
was  the  superintendent  of  the  convict  camp  in 
Mecklenburg  county  gave  him  any  authority  to 
make  the  arrest,  under  the  facts  in  this  case. 
And  in  saying  this  we  will  not  be  understood 
to  say  that  we  do  not  think  the  superintendent 
of  a  convict  camp  would  not  ordinarily  have  the 
right  to  arrest  an  escaped  convict.  This  we 
think  he  would  have,  where  the  convict  knew 
that  he  was  such  superintendent.  And  he  would 
have  this  right  in  such  case  without  making 
known  the  fact  that  he  was  such  superintendent, 
as  this  would  be  useless  if  tiie  escaped  prisoner 
knew  the  fact.  Nor  do  we  think  that  in  audi 
a  case  it  would  be  necessary  for  such  superin- 
tendent to  procure  any  other  authority  to  do 
so.  In  fact,  we  know  of  no  one  who  would  be 
authorized  to  give  him  any  other  authority. 
But  in  this  case  it  had  been  ten  years  since  Bos- 
sell  escaped,  and  when  he  did  so  one  Sossaman 
was  the  superintendent  The  prisoner  [defend- 
ant] did  not  know  Bossell,  and  had  him  point- 
ed out;  and  there  is  not  the  slightest  evidence 
that  Bossell  knew  him,  or  knew  that  he  was 
superintendent  of  convicts  in  Mecklenburg  coun- 
ty. This  being  so,  we  are  of  th^  opinion  that 
the  prisoner  had  no  more  right  to  make  the 
arrest  than  any  private  citizen  would  have 
had." 

And  in  the  dissenting  opinion  by  hli?  honor. 
Cook,  J.,  concurred  in  by  the  present  Chief 
Justice,  the  doctrine  as  It  prevailed  at  com- 
mon law,  and  which  is  said  to  be  still  con- 
trolling, is  stated  as  follows: 

"Why  should  the  escaped  convict  be  entitled 
to  any  more  protection  than  while  escaping? 
He  cannot  fall  within  the  protection  of  those 
sections  of  the  Code  which  are  made  for  the 
benefit  of  those  having  a  legal  right  to  control 
their  time  and  conduct  before  a  conviction.  No 
machinery  of  the  law  is  provided  for  the  cap- 
ture of  an  escaped  felon  under  sentence.  War- 
rants are  provided  for  .the  arrest  of  the  accus- 
ed, to  the  end  that  the  truth  may  be  inquired 
into— not  for  the  convicted.  After  the  convic- 
tion and  sentence  the  felon  has  no  liberty.  By 
his  own  willful  conduct  he  has  forfeited  it,  and 
it  has  been  so  adjudged.** 

This  position  has  the  support  of  well-con- 
sidered cases  in  other  jurisdictions,  and  the 
authoritative  text-books  on  the  subject  are 
to  like  effect.  Pickelsimer  v.  Glazener,  173 
N.  C.  630--635,  92  S.  E.  700 ;  State  v.  Unger- 
felt,  109  N.  C.  775,  14  S.  E.  75,  14  L.  B.  A. 
605 ;  Parker  v.  Bldwell,  3  Conn.  84 ;  State  v. 
Holmes,  48  N.  H.  377;  Commonwealth  v. 
McGahey,  77  Mass.  (11  Gray.)  194;  Taylor 
V.  Taintor,  83  V.  S.  (16  Wall.)  366-371,  21  X^ 
Ed.  287;  Schwamble  v.  Sheriff,  22  Pa.  18; 
Loenard  v.  Bodda,  5  App.  D.  0.  250;  Gano 
V.  Hall,  42  N.  Y.  67,  approving  decision  of 
Clark  V.  Cleveland,  6  Hill  (N.  T.)  344;  Bus- 
sell  on  Crimes  (9th  Ed.)  p.  586 ;  Bishop's  New 
Grim.  Procedure  (2d  Ed.)  p.  1189 ;  1  Chitty^a 
Criin.  Law,  p.  61 ;  2  Hawkins'  P.  a  p.  193  ; 
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Clark's  Grim.  Procedure,  ik.  88;  6  Oor.  Juris, 
pp.  43&-437. 

In  several  of  the  cases  cited  the  court  was 
dealing  more  directly  with  the  right  of  bail 
to  assert  these  principles  in  dvil  suits,  and 
in  which  the  Judges,  upholding  such  right 
without  warrant,  and,  wherever  found,  liken- 
ed it  to  the  recognized  power  of  an  ofiQcer  to 
rearrest  an  escaped  prisoner  who  had  been 
lawfully  committed  to  his  keeping  and  con- 
trol. Thus,  in  Taylor  v.  Taintor,  supra.  As- 
sociate Justice  Swayne,  speaking  of  this 
right  of  bail  in  such  case,  said: 

''Their  dominioD  is  a  continuance  of  the  orig- 
inal imprisonment.  Whenever  they  choose  to 
do  so,  they  may  seize  and  deliver  him  up  in  their 
own  discharge;  and,  if  that  cannot  be  done  at 
once,  they  may  imprison  him  nntll  it  can  be 
done.  They  may  ezerdse  their  rights  in  per* 
son  or  by  agent.  They  may  pursue  him  into 
another  state,  arrest  him  on  the  Sabbath,  and 
*  *  *  may  break  and  enter  his  honse  for  the 
purpose.  The  seizure  is  not  made  by  virtue 
of  a  new  process.  None  is  needed.  It  is  lik- 
ened to  the  rearrest  by  the  sheriif  of  an  escai)- 
ing  prisoner." 

And  Walker,  J.,  in  Pickelsimer's  Gase^  and 
Shepherd,  J.,  in  State  v.  Lingerfelt,  are  to 
like  efTect  And  a  perusal  of  these  and  other 
authorities  will  disclose,  as  stated,  that  the 
right  of  a'  sheriff  or  other  officer  .to  rearrest 
a  prisoner  who  has  been  lawfully  committed 
to  his  keying  is  not  restricted  to  his  own 
county,  and,  while  a  distinction  is  noted  in 
some  of  the  cases  as  to  the  rights  of  the  of- 
ficer in  case  of  mesne  and  final  process  in 
civU  cases,  there  is  none  recognized  in  crim- 
inal causes,  nor  does  it  make  any  dllferenee 
in  these  causes  whether  the  escape  has  been 
voluntary  or  negligent.  We  were  referred 
by  counsel  to  some  decisions  to  the  contrary, 
notably,  State  v.  Endsley,  122  Tenn.  647,  126 
S.  W.  108,  136  Am.  St  Rep.  886,  and  Mc- 
Caslln  V.  McCord,  116  Tenn.  693,  04  S.  W. 
79,  8  Ann.  Gas.  246,  which  apparently  pro- 
ceed upon  the  principle  that  an  ofilcer 
must  have  a  warrant  for  the  arrest  of  an 
escaped  prisoner  except  upon  fresh  pursuit 
But,  in  our  opinion,  the  right  was  not  so 
restricted  at  common  law  and  as  heretofore 
stated,  we  find  nothing  in  our  statutes  which 
impairs  or  tends  to  impair  the  common-law 
principle.  Thus,  in  Bishop's  New  Criminal 
Procedure  it  is  said: 

"We  have  seen  that  an  arresting  officer  may, 
without  fresh  warrant,  recapture  a  prisoner 
who  has  broken  away  from  him,  and  so  may  the 
keeper  of  one  imprisoned  on  sent^ice,  who  es- 
capes 'even,*  says  Hale,  speaking  of  a  felony, 
'seven  years  after,  though  he  was  out  of  his 
view' — a  doctrine  which  plainly  is  not  different 
in  a  misdemeanor." 

In  Russell  on  Crimes,  p.  686,  the  principle 
is  given  as  follows: 

"It  seems  to  be  clearly  agreed  by  all  of  the 
books  that  an  officer,  making  fresh  pursuit  after 
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a  prisoner  who  has  escaped  through  his  negli- 
gence, may  retake  him  at  any  time  afterwards, 
whether  he  find  him  in  the  same  or  a  different 
county,  and  it  is  said  generally  in  some  books 
that  an  officer  who  has  negligently  suffered  a 
prisoner  to  escape  may  retake  him  whenever  he 
finds  him,  without  mentioning  any  fresh  pur- 
suit; and,  indeed,  since  the  liberty  gained  by 
the  prisoner  is  wholly  owing  to  his  own  wrongs 
there  seems  to  be  no  reason  why  he  should  have 
any  manner  of  advantage  from  it" 


Statement  that  is  in  exact  accord  with 
Chitty  and  Hawkins,  and  showing  that  these 
accurate  authors  give  preference  to  the  posi- 
tion that  the  right  to  rearrest  of  an  escaped 
prisoner  by  an  officer  holding  him  under  a 
lawful  sentence  is  not  dependent  on  instant 
pursuit,  but  may  be  exercised  at  any  time 
and  at  any  place,  at  least  where  the  sentence 
of  the  court  has  the  ^ect  of  determining  the 
status  of  the  convict 

In  support  of  his  honor's  ruling,  it  Is  in- 
sisted for  the  state  that,  under  section  2817 
of  the  Revisal,  the  power  of  a  sheriff  and 
his  lawful  deputies  is  confined  to  the  terri- 
tory of  their  respective  counties,  and,  under 
the  terms  and  general  policy  of  this  section^ 
the  same  limitation  should  be  extended  to 
general  supedntendent  of  convicts  and  all 
other  county  or  local  officials,  a  similar 
position  as  to  constables  appearing  in  Re- 
visal I  937. 

An  examination  of  the  statute,  however, 
will  show  that  the  section  in  question  simply 
enjoins  upon  the  sheriff  and  his  deputies  the 
duty  of  serving  all  process  or  other  writs 
which  are  especially  addressed  to  them  with- 
in the  border  of  their  counties;  that  there 
is  nothing  inhibltlve  in  the  law  as  to  the 
power  of  the  sheriffs,  and  neither  in  its 
terms  or  purpose  does  it  apply,  nor  is  it  in- 
tended to  apply,  to  a  case  like  the  present^ 
where  no  additional  process  is  required,  and 
where  the  sheriff  or  superintendent  of  a  con- 
vict camp  or  other  officer  has  the  custody 
and  control  of  a  convicted  criminal  under  a 
sentence  %nd  commitment  of  a  competent 
court  having  full  Jurisdiction  of  the  question. 
Again,  it  is  contended  that  -the  sections  of 
the  Revisal  appertaining  to  arrests  without 
warrant  (sections  3176-3182)  do  not  direct- 
ly specify  nor  include  a  case  like  the 
present,  where  the  convict  in  question 
was  under  sentence  only  for  a  misdemeanor, 
and  the  officers  of  Johnston  county  were 
endeavoring  to  exercise  the  right  of 
arrest  in  the  county  of  Wake;  but  as  pointed 
out  by  Cook,  J.,  in  case  of  State  v.  Stancill, 
these  provisions  contemplate  and  refer 
throughout  to  the  arrest  of  persons  accused 
of  crime,  and  before  any  hearing  was  had, 
and  are  in  no  way  designed  to  regulate  or 
restrict  the  power  of  an  officer  to  pursue  and 
recapture  an  escaped  prisoner  who  has  been 
especially  committed  to  his  keeping  under 
Judicial  sentence,  and  whom  he  is  required  to 
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hold  In  the  proper  performance  of  his  of- 
ficial duty.  In  such  case,  not  only  Is  this 
rl£^t  of  arrest,  without  warrant,  in  the  same 
or  a  different  county,  in  accord  with  the  rec- 
ognized principles  of  the  common  law,  but, 
on  reflection,  it  will  appear  that  this  right 
is  necessary  to  a  proper  and  adequate  pro- 
tection of  the  state's  peace.  These  convict 
camps,  having  prisoners  of  different  grades, 
whose  sentence  may  be  as  high  as  10  years, 
in  the  course  of  their  work  are  not  infrequent- 
ly on  the  borders  of  adjacent  counties,  and,  in 
case  of  a  "general  get  away,"  a  case  not 
at  all  unsupposable,  it  would  present  a  de- 
plorable condition  If  an  officer  was  required 
to  have  a  warrant  to  pursue  and  rearrest 
the  escaped  prisoners. 

[6]  Throughout  the  sections  referred  to  a 
hearing  is  clearly  contemplated  and  provided 
for,  involving  also  the  right  of  appeal;  and 
so  it  might  come  about  that  a  camp  composed 
of  outlaws  and  convicted  felons  could  roam 
at  will,  to  the  constant  and  very  real  menace 
of  law-abiding  people,  while  their  cases  were 
following  the  constitutional  and  statutory 
methods  of  criminal  procedure.  Nor  can  it 
be  maintained  that  the  right  of  arrest  is  bar- 
red or  impaired  in  this  case  by  reason  of  the 
evidence  which  tends  to  show' that  the  con- 
vict may  have  been  absent  at  the  time  by  the 
connivance  or  permission  of  the  superin- 
tendent. Given  his  authority  for  the  benefit 
of  the  public,  a  public  officer  having  custody 
of  a  convicted  criminal  cannot  estop  or  dis- 
qualify himself  from  acting  at  all  times  as 
the  public  interest  may  require  in  the  per- 
formance of  his  official  duties,  and  both  rea- 
son and  approved  precedent  are  to  the  effect 
that  it  is  his  right  and  his  duty  to  rearrest 
an  escaped  prisoner  when  and  wherever  he 
may  be  found,  and  whether  the  escape  has 
been  negligent  or  voluntary.  This  position 
is  very  satisfactorily  discussed  by  Justice 
Morris  in  case  of  Leonard  v.  Rodda,  5  App. 
D.  C.  256,  supra,  and  in  the  opinion  he  refers 
with  approval  to  a  Pennsylvania  decision  on 
the  subject,  as  follows: 

'*In  the  case  of  Scbwamble  v.  Sheriff,  22  Pa. 
St.  18,  the  Supreme  Court  of  Pennsylvania 
said:  'In  dvil  cases,  if  a  party  escapes  who  is 
in  custody  on  mesne  process,  he  may  be  retaken 
at  any  time  before  return  day.  If  he  is  held 
on  final  process,  the  sheriff  becomes  absolutely 
liable  for  the  debt  and  costs  by  saffering  the 
prisoner  to  go  at  large,  and  he  cannot  imprison 
him  again.  But  a  party  who  is  in  custody,  ac- 
cused or  convicted  of  a  criminal  offense,  whether 
he  be  in  jail  awaiting  his  trial,  or  in  execution 
of  a  sentence  after  trial,  if  he  escapes  he  may  be 
recaptured  at  any  time  afterwards,  and  this 
whether  the  escape  was  voluntary  or  involun- 
tary on  the  part  of  the  sheriff.  It  is  well  set- 
tled that  one  who  has  been  detained  for  the  non- 
payment of  a  fine  may  be  retaken  by  the  very 


ofSoer  who  consented  to  his  escape.  6  Hill  [N. 
Y.]  349 ;  1  NeU  Gow's  N.  P.  Cases,  99.  It  U 
no  argument  against  this  rule  that  an  officer 
who  permits  the  escape  of  a  convicted  criminal 
may  be  indicted  as  the  criminal  himself  would 
be.  The  officer  does  not  suffer  instead  of  the 
cruninal,'  but  he  is  punished  with  him;  and, 
though  it  be  according  to  the  same  measure,  it 
is  for  a  distinct  offense.' " 

And  Biz  parte  Sherwood,  29  Tex.  App.  334, 
15  S.  W.  p.  812,  and  Simpson  v.  State,  56 
Ark.  8,  19  S.  W.  p.  99,  are  to  the  same  effect. 

[8-10]  On  a  proper  consideration  of  these 
principles,  the  defendant,  summoned  by  the 
superintendent  of  convicts  for  the  purpose, 
who  was  himself  present,  had  a  right  to  take 
part  in  this  arrest;  and  this  being  true,  and 
In  that  aspect  of  the  matter,  we  are  of  opin- 
ion that  the  evidence  requires  that  the  right 
of  the  defendant  to  maintain  the  position  of 
a  perfect  self-defense  should  be  submitted  to 
the  Jury,  and,  on  the  facts  as  they  now  ap- 
pear and  a  correct  application  of  the  au- 
thorities cited,  if  the  defendant,  having  call- 
ed to  the  deceased  to  throw  up  his  hands, 
shot  and  killed  the  deceased,  shot  wanton- 
ly and  without  giving  him  opportunity  to 
obey  his  order,  there  would  be  nothing  to  re- 
but the  presumption  of  malice  which  arises 
from  the  unlawful  killing  with  a  deadly 
weapon,  and  the  defendant  would  be  at  least 
guilty  of  murder  in  the  second  degree,  or 
second,  if  h6  shot  and  killed  the  deceased 
without  malice,  but  in  the  exercise  of  unnec- 
essary force,  he  is  guilty  of  the  crime  of 
manslaughter;  third,  if  he  appeared  at  the 
door  of  the  deceased's  home  at  night,  and 
without  announcing  his  authority  or  purpose, 
and  the  deceased  being  ignorant  of  the  same, 
he  called  to  the  deceased  to  throw  up  his 
hands,  and  shot  and  killed  him  in  the  oourse 
of  the  difficulty  so  provoked,  under  the  cases 
referred  to  he  would  be  guilty  of  manslau^- 
ter,  though  at  the  precise  time  of  the  homi- 
cide the  deceased  may  have  made  a  demon- 
stration as  if  to  draw  a  deadly  weapon.  If, 
however^  the  defendant,  acting  on  the  sum- 
mons of  the  superintendent,  while  engaged 
in  the  effort  to  arrest  the  deceased,  an  escap- 
ed convict,  appeared  at  the  door  of  the  de- 
ceased, called  to  him  to  throw  up  his  hands, 
and  the  latter,  being  aware  of  his  purpose 
and  authority,  made  a  demonstration  as  if 
to  draw  a  deadly  weapon,  and  from  all  the 
facts  and  circumstances  as  they  reasonably 
appeared  to  the  defendant,  in  the  judgment 
of  the  Jury,  it  became  necessary  to  kill  the 
deceased  to  save  himself  from  death  or  great 
bodily  harm,  in  such  case  the  defendant 
would  be  entitled  to  an  acquittal 

For  the  error  indicated  there  must  be  a 
new  trial  of  the  causes  and  it  is  so  ordered. 

New  tilaL 
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BICKETT,  Governor,  et  al.  ▼.  STATE  TAX 
COM^nSSION.     (No.  253.) 

(Supreme  Court  of  North  Carolina.     May  21, 

1919.) 

1.  Mandamus  ^5:>147  —  Pboceedinq  to  Coh- 
PEL  ExEctmoN  or  Statute  —  Pbopee  Pah- 

TIS& 

Where  the  State  Tax  CoxnmisBion  failed 
and  refused  to  execute  Iawb  1919,  c.  168,  pro- 
▼Iding  improved  cotton  marketing  facilities,  it 
was  proper  for  the  Governor,  State  Board  of 
Agriculture,  and  State  Warehouse  Superintend- 
ent to  sue  for  mandamus  to  compel  execution 
of  such  laws,  in  view  of  Revisal  1005,  §  5328, 
and  section  2  of  the  Ck>tton  Marketing  Act,  pro- 
viding for  its  administration  by  the  State  Board 
of  Agriculture  through  the  Warehouse  Super- 
intendent. 

2.  Mandaicus  ^=9153— Comfeixing  OmcEBS 
TO  Enfobcb  Statute— Pabties  Plaintiff— 
Joining  an  Intbbestbd  Obganization. 

In  an  action  by  the  Governor,  State  Board 
of  Agriculture,  and  State  Warehouse  Super- 
intendent against  the  State  Tax  Commission  to 
compel  them  by  mandamus  to  provide  machin- 
ery for  the  collection  of  tax  under  Laws  1919, 
c.  168,  providing  for  improved  marketing  fa- 
cilities for.  cotton,  it  was  proper  that  the 
Farmers*  Union,  which  was  largely  interested 
in  the  enactment  and  enforcement  of  the  stat- 
ute, be  made  an  additional  party  plaintiff  on  its 
own  petition. 

3.  Constitutional  Law  ^=>48— Vaijditt  of 
Statute— Doubt— Pbesumption. 

No  act  can  be  held  unconstitutional  unless 
so  proved  beyond  all  reasonable  doubt,  every 
presumption  being  in  favor  of  the  constitution- 
ality of  a  legislative  act,  and  the  courts  may  re- 
sort to  implication  to  sustain  an  act,  but  not 
to  destroy  it. 

4.  Licenses  «=»7(2),  11(1)  —  Constitutional 

PBOVISION  —  CJONSTBUCnON  —  **Tbade8"  — 

Classification. 

The  term  "trades,"  in  Const,  art.  5,  f  3, 
providing  that  the  General  Assembly  may  pass 
laws  taxing  trades,  etc.,  includes  any  employ- 
ment or  business  embarked  in  for  gain  or  profit, 
and  the  Legislature  has  very  broad  powers  of 
classification,  limited  only  in  that  it  must  ap- 
pear as  based  upon  some  reasonable  ground  and 
not  merely  arbitrary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trade.] 

5.  Licenses  i9=s>7(3)  —  Tax  on  Trades— Con- 
stitutional Pbovision  —  Equality  as  to 
Class. 

Though  Const,  art.  5,  )  3,  is  mandatory  up- 
on the  General  Assembly  to  levy  tax  upon  all 
property  by  uniform  rule,  the  authority  to  tax 
trades  is  permissive  only,  and  no  rule  as  to  the 
method  is  prescribed,  yet  a  tax  upon  trades 
must  be  equal  upon  all  persons  belonging  to 
the  class  upon  which  it  is  imposed. 

6.  Licenses  ^s»7(l)  —  Constitutionaijtt  •-- 
Occupation  Tax— Ginneb— Tax  peb  Cot- 
ton Bale. 

The  provision  of  Laws  1919,  c.  168,  §  5, 
providing  improved  marketing  facilities  for  cot- 


ton, is  not  unconstitutiona]  because  providing 
a  25  cent  tax  *'on*'  each  cotton  bale  ginned  in 
the  state,  to  be  collected  "through"  the  gin- 
ner,  such  being  neither  a  property  nor  an  ad 
valorem  tax,  but  one  upon  the  ginning  business 
done,  measured  by  the  bale;  and  the  tax  being 
upon  the  occupation,  whether  intended  to  be 
ultimately  borne  by  the  ginner  or  by  the  rais- 
ers of  cotton,  was  within  the  legislative  discre- 
tion. 

7.  Constitutional  Law  ^=»70(1)  —  Matteb 
fob  Legislatube— Review  by  Coubt. 

Whether  Laws  1919,  c  168,  providing  iui« 
proved  marketing  facilities  for  cotton,  is  a 
workable  statute,  was  a  matter  for  the  Legis- 
lature after  full  debate,  and  not  for  the  courts 
in  determining  its  constitutionality. 

8.  Licenses  «=»7(1)  —  Statute  —  Constitu- 
tionality—Inadequacy  OF  Tax. 

Laws  1919,  c.  168,  to  provide  Improved 
marketing  facilities  for  cotton,  section  6  of 
which  provides  that  at  least  one-half  of  fund 
raised  by  a  tax  of  25  cents  per  bale  be  invest- 
ed in  first  mortgages,  to  aid  and  encourage  the 
establishment  of  warehouses  operating  under 
the  statute,  would  not  be  rendered  unconsti- 
tutional by  showing  that  the  tax  provided  was 
inadequate  for  the  purpose. 

9.  Licenses  ^=5>7(1)  —  Validity  —  Constitu- 
tionality —  Wabehousb  Statute  —  Tax 
Guarantee  Fund  —  Negotiability  of 
Wabehouse  Cbbtifioates. 

Laws  1919,  c.  168,  §  5,  providing  that  tax 
money  raised  by  tax  of  25  cents  on  each  bale 
of  cotton  ginned  shall  be  held  in  the  state 
treasury  as  a  special  guarantee  or  indemnify- 
ing fund,  to  safeguard  state  warehouse  system 
against  any  losses  not  otherwise  covered,  and 
to  make  negotiable  warehouse  receipts  accept- 
able as  collateral,  is  not  unconstitutional. 

10.  Taxation  ^s»25  —  Poweb  of  Lboisla- 

TUBS. 

The  Legislature  has  all  powers,  as  to  taxa- 
tion or  otherwise,  not  forbidden  by  the  Consti- 
tution of  the  state,  or  of  the  United  StateSt 
and  may  levy  taxes  upon  any  business  or  other 
sources  than  trades,  professions,  and  franchis- 
es, subject  to  the  restrictions  that  taxation  of 
tangible  property  must  be  ad  valorem  and  uni- 
form. 

U.  Licenses  ^s95  —  Occupation  of  Cotton 
FABMiNGh—CLASSiFiCATioN— Ginning    Tax. 

It  is  within  the  power  of  the  Legislature  to 
tax  the  business  or  occupation  of  cotton  farm- 
ing without  taxing  all  other  kinds  of  farming, 
especially  when  the  benefit  of  such  taxation  is 
intended  solely  for  those  engaged  in  raising  and 
marketing  cotton. 

12.  Constitutional  Law  c=>77  —  Validity 
of  Statutes— Duty  of  Executive  Officebs 
to  Obey. 

The  power  of  holding  legislation  invalid 
and  unconstitutional  cannot  be  extended  to  per- 
mit the  State  Tax  Commission  to  declare  inval- 
id and  refuse  to  execute  Laws  1919,  c.  168,  pro- 
viding improved  marketing  facilities  for  cotton, 
and,  such  act  being  prima  facie  law,  it  re- 
mains a  law  unless  repealed  by  the  Legisla- 
ture or  declared  unconstitutional  by  a  proper 
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tribunal  upon  application  of  a  party  in  inter- 
est, showing  beyond  a  reasonable  doubt  that 
his  interest  in  the  matter  was  protected  by  a 
constitutional  provision  which  has  been  infring- 
ed by  the  state. 

13.  Mandaicus  9=>147— Lack  of  Pabtt  Aysb- 

BINO  DAMAQB— DiSHISSAL. 

In  an  action  by  the  Governor,  State  Board 
of  Agriculture,  and  State  Warehouse  Super* 
intendent  against  the  members  of  the  State 
Tax  Commission  to  require  them  to  enforce  the 
machinery  for  the  collection  of  tax  under  Laws 
1919,  c.  168,  providing  improved  cotton  mar- 
keting facilities,  the  lack  of  a  party  averring 
damage  to  himself  by  the  act  does  not  entitle 
defendants  to  have  the  action  dismissed. 

Allen,  J.,  dissenting  in  part. 

Appeal  from  Superior  CJourt,  Wake  Coun- 
ty;  Allen,  Judge. 

Action  for  mandamus  by  T.  W.  Blckett,  as 
Governor  of  the  state,  the  State  Board  of 
Agriculture,  and  tbe  State  Warehouse  Super- 
intendent against  the  members  of  the  State 
Tax  Commission,  to  require  defendants  to 
provide  for  the  collection  of  tax  under  Laws 
1919,  c  168.  Judgment  for  plaintiffs,  and  de- 
fendants uppeal.    Judgment  affirmed. 

This  is  an  action  for  a  mandamus  insti- 
tuted by  the  Governor  of  the  state,  the  State 
Board  of  Agriculture,  and  the  State  Ware- 
house Superintendent  against  the  members  of 
the  State  Tax  Commission  to  require  them  to 
provide  and  enforce  the  machinery  for  the 
collection  of  the  tax  provided  by  an  act  of 
the  General  Assembly  of  1919  entitled  "An 
act  to  provide  improved  marketing  facilities 
for  cotton,"  being  chapter  168,  Laws  1919. 
At  the  hearing  before  Allen,  J.,  at  chambers 
in  Raleigh,  22d  April,  1919,  the  "State  Farm- 
ers' Union,*'  on  its  own  application,  was  per^ 
mitted  to  intervene,  and  was  made  additional 
party  plaintiff. 

It  is  alleged  tn  the  complaint,  and  it  is  ad- 
mitted by  the  answer,  that  the  defendant 
Tax  Commissioners  refused  and  declined  to 
execute  the  statute  upon  the  ground  that  it 
was  unconstitutional  and  Invalid.  This  pro- 
ceeding has  been  brought  by  the  Governor 
under  authority  of  Rev.  5328,  which  makes  it 
the  duty  of  the  Governor  "to  supervise  the 
official  conduct  of  all  executive  and  minis- 
terial officers,'*  and  to  see  that  "the  duties 
thereof  are  performed,  or,  in  default  thereol^ 
apply  such  remedy  as  the  law  allows." 

From  the  Judgment  of  mandamus  to  pro- 
ceed to  execute  the  statute  the  defendants 
appealed. 

The  Attorney  General  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  appellants. 

James  H.  Pou  and  J.  Crawford  Biggs,  both 
of  Raleigh,  for  appellees. 

Marion  Butler,  of  Washington,  D.  C,  for 
Interveners  the  "Farmers'  Union." 


CLARK,  C.  J.  [1,2]  The  defendants  having 
failed  and  refused  to  execute  the  statute,  this 
action  was  properly  brought  by  the  Governor. 
Russell  V.  Ayer,  120  N.  C.  185,  27  S.  B.  133, 
37  L.  R.  A.  246 ;  Rev.  5328.  Section  2  of  this 
statute  provides  that  it  shall  be  administered 
by  the  State  Board  of  Agriculture  through 
the  State  Warehouse  Superintendent,  and 
they  have  been  made  parties  plaintiff.  They 
are  proper,  if  not  necessary,  parties.  County 
Board  v.  State  Board,  106  N.  C.  81,  10  S.  E. 
1002 ;  R.  R.  V.  Treasurer,  68  N.  C.  502.  The 
"Farmers*  Union"  of  North  Carolina,  repre- 
senting a  large  number  of  the  farmers  of  the 
state,  largely  interested  in  the  enactment  and 
enforcement  of  the  statute,  has  been  made, 
on  its  own  petition,  an  additional  party  plain- 
tiff. There  has  been  no  objection  to  this,  and 
we  do  not  see  there  could  be  any. 

It  is  not  necessary  to  set  out  the  entire  act, 
whose  scope  is  to  authorize  the  leasing,  or 
aid  in  the  construction  or  leasing,  of  ware- 
houses for  the  storage  of  cotton  throughout 
the  state,  and  providing  an  indemnity  fund 
in  order  to  make  the  warehouse  certificates 
collateral  for  loans  in  the  banks  or  other 
financial  agendes  lending  money  upon  such 
securities. 

[3,4]  The  allegation  of  unconstitntion- 
ality  is  based  on  section  5  of  the  act,  which 
is  as  follows: 

"On  each  bale  of  cotton  ginned  in  North  Car- 
olina, in  the  two  years  ending  80th  June,  1921, 
twenty-five  (2^  cents  shall  be  collected  through 
the  ginner  of  the  bale  and  paid  into  the  state 
treasary,  to  be  held  there  as  a  special  guaran- 
tee or  indemnifying  fund  to  safeguard  the 
state  warehouse  system  against  any  losses  not 
otiierwise  covered.  The  State  Tax  Commis- 
sion sliall  provide  and  enforce  the  machinery 
for  the  collection  of  tills  tax,  which  shall  be 
held  in  the  state  treasary  to  the  credit  ot  the 
state  warehoase  system." 

* 

It  is  an  elementary  principle  of  law,  as 
held  by  the  United  States  Supreme  Court, 
that  no  act  can  be  held  unconstitutional  un- 
less it  is  so  "proved  beyond  all  reasonable 
doubt"  Ogden  v.  Saunders,  12  Wlheat.  213, 
6  L.  Ed.  606;  Cooley  Cons.  Lim.  (7th  Ed.)  254. 
This  is  quoted  with  approval  in  Sash  Co.  v. 
Parker,  153  N.  C.  134,  69  S.  E.  1.  To  same 
purport,  Walker,  J.,  Johnson  v.  Board  of  Tjd- 
ucatlon,  166  N.  C.  472,  82  S.  E.  832,  Ll  R.  A. 
1915A,  828 ;  Whltford  v.  Comm'rs,  159  N.  C. 
161,  74  S.  E.  1014;  Hoke,  J.,  in  Bonitz  v. 
School  Trustees,  154  N.  C.  379,  70  S.  E.  735. 
All  reasonable  doubts  must  be  resolved  in 
favor  of  the  constitutionality  of  legislation. 
Allen,  J.,  In  re  Watson,  157  N.  C.  347,  72  S. 
E.  1049.  Every  presumption  is  in  favor  of 
the  constitutionality  of  an  act  of  the  Legis- 
lature, and  all  doubts  must  be  resolved  In 
support  of  the  act 

The  courts  may  resort  to  an  implication  to 
sustain  an  act,  but  not  to  destroy  it.  Connor^ 
J.,  in  Lowery  v.  School  Trustees,  140  N.  C. 
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40,  52  S.  B«  267.  Statutes  are  presnmed  to 
be  valid,  and  every  reasonable  doubt  must  be 
given  In  favor  of  their  validity.  Merrimon, 
J.,  in  Holton  v.  CJomm'rs,  dS  N.  0.  484.  There 
are  many  other  decisions  to  the  same  effect 
in  this  court  and  in  the  United  States  Su- 
preme Ck>urt  Indeed,  they  are  uniform  on 
this  point. 
The  CSonstitution,  art  5,  f  8,  provides: 

"Laws  shall  be  passed  taxing,  by  oniform 
rule,  all  moneys,  credits,  investments  in  bonds, 
stoics,  joint-stock  companies  or  otherwise; 
and,  also,  all  real  and  personal  property,  ac- 
cordiniT  to  its  true  value  in  money.  The  Gen- 
eral Assembly  may  also  tax  trades,  professions, 
franchises,  and  incomes." 

The  plaintiffs  concede  that  this  is  not  a 
property  tax,  and  rely  upon  it  being  a  tax 
upon  a  trade  or  franchise.  In  Smith  v.  Wil- 
kins,  164  N.  C.  140,  80  S.  B.  168,  this  court, 
through  Allen,  J.,  held: 

"The  term  trades!'  in  article  Y,  |  8,  includes 
'any  employment  or  business  embarked  in  for 
gain  or  profit';  citing  State  v.  Worth,  116  N. 
C.  1010,  21  S.  B.  204,  wherein  the  court  said: 
'When  Uie  word  "trades"  is  used  in  defining  the 
power  to  tax,  the  broadest  signification  is  given 
to  it.'" 

In  Lacy  v.  Packing  Co.,  134  N.  C.  571,  47 
S.  £1  53,  the  court  sustained  an  act  taxing 
''every  meat  packing  house  doing  business 
in  the  state  $100  for  each  county  in  which 
such  business  is  carried  on."  This  case  was 
affirmed  on  writ  of  error  (200  U.  S.  226,  26 
Sup.  Gt  232,  50  L.  Bd.  451),  and  has  been  cit- 
ed and  approved  in  Land  Co.  v.  Smith,  151  N. 
C.  75,  65  S.  B.  641,  in  which  Hoke,  J.,  says: 

'*Tbe  power  of  the  Legislature  in  this  mat- 
ter of  classification  is  very  broad  and  compre- 
hensive, subject  only  to  the  limitation  that  it 
must  appear  to  have  been  made  upon  some  rea- 
sonable ground— something  that  bears  a  just 
and  proper  relation  to  the  attempted  classifi- 
cation, and  not  a  mere  arbitrary  selection:" 
citing  numerous  cases. 

[6]  The  same  subject  is  fully  discussed  by 
Allen,  J.,  in  Smith  v.  Wllkins,  164  N.  C.  140, 
80  S.  B.  168,  in  which  he  says: 

"In  State  v.  Worth,  116  N.  C.  1010  [21  S.  B. 
204],  the  court  defines  the  term  'trades'  as  in- 
cluding 'any  employment  or  bnsiness  embarked 
in  for  gain  or  profit,'  and  while  the  Constitn- 
tion,  art.  6,  (  3,  is  mandatory  upon  the  Qeneral 
Assembly  to  levy  a  tax  upon  all  property  by  a 
uniform  rule,  the  authority  to  tax  trades  is  per- 
missive only,  and  no  rule  as  to  the  method  is 
prescribed." 

The  Constitution  does  not  prescribe  uni- 
formity in  the  tax  on  trades,  and  the  court 
decisions  require  only  that  such  tax  must  be 
equal  upon  all  persons  belonging  to  the  class 
upon  which  it  is  imposed.  Gatlin  v.  Tarboro^ 
78  N.  C.  122 ;  Lacy  v.  Packing  Co.,  134  N.  O. 
571,  47  S.  B.  53. 
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f  In  Mercantile  Co.  v.  Mount  Olive,  161  N.  C. 
125,  76  S.  B.  691,  49  L.  B.  A.  (N.  S.)  954,  it  is 
said: 

"In  Lacy  v.  Packing  Co.,  134  N.  C.  572  [47  S. 
B.  53],  the  above  authority  and  others  were 
cited,  the  court  thus  summing  up  the  law:  'It 
is  settled  that  a  license  tax  is  uniform  when  it 
is  equal  upon  all  persons  belonging  to  the  de- 
scribed class  upon  which  it  is  imposed.*  It  is 
pointed  out  that  the  constitutional  provision 
requiring  uniformity  applies  only  to  property, 
but,  as  to  Ucense  taxes,  it  quotes  with  approval 
the  following  from  State  v.  Stephenson,  109 
N.  O.  734  [14  S.  B.  387],  26  Am.  St.  595:  'It 
is  within  the  legislative  power  to  define  the 
ditterent  classes  and  to  fix  the  license  tax  requir- 
ed of  each  class.  All  he  can  demand  is  that 
he  shall  not  be  taxed  at  a  different  rate  from 
others  in  the  same  occupation,  as  classified 
by  legislative  enactment.  This  is  stated  as  a 
universal  rule.  1  Oooley  on  Taxation  (3d  Bd.) 
260.*  ** 

In  Connor  &  Cheshire  on  Constitutions,  271, 
it  is  said: 

"It  is  unquestionably  in  the  discretion  of  the 
taxing  power  to  graduate  the  tax  according  to 
the  extent  of  the  business  so  taxed,  or  to  im- 
pose a  single  tax  upon  an  occupation  without 
regard  to  its  extent" 

"In  Winston  v.  Taylor,  99  N.  C.  210  [6  S.  B. 
114],  under  a  provision  of  the  charter  of  Win^ 
ston  in  exactly  the  same  language  as  section 
30  in  the  charter  of  Mount  Olive,  it  was  held 
that  an  ordinance  of  the  town  imposing  a  grad- 
uated tax  on  dealers  in  leaf  tobacco  was  valid. 
In  State  v.  Worth,  116  N.  C.  1007  [21  S.  B. 
204],  it  was  held  that  a  charter  conferring  the 
power  to  levy  a  license  tax  on  'trades'  must  be 
interpreted  not  only  as  embracing  the  occupa- 
tion of  mechanics  or  merchants,  but  all  who 
are  engaged  in  any  employment  or  business 
for  gain  or  profit.**  Mercantile  Co.  v.  Mount 
Olive,  161  N.  C.  at  page  12J3,  76  S.  B.  691,  49  L. 
B.  A.  (N.  S.)  954. 

"The  Legislature  is  sole  Judge  of  what  sub- 
jects it  shall  select  for  taxation,  other  than  a 
property  tax,  which  must  be  uniform  and  ad 
valorem,  and  the  exercise  of  its  discretion  is 
not  subject  to  the  approval  of  the  judicial  de- 
partment of  the  state.**  Lacy  v.  Packing  Co., 
134  N.  C.  673,  47  S,  B.  53;  Dalton  v.  Brown, 
159  N.  C.  180,  75  S.  B.  40;  Land  Co.  v.  Smith, 
151  N.  C.  75,  65  S.  B.  641.*' 

"The  very  idea  of  classification  is  inequality, 
so  that  *  *  ^  the  effect  of  inequality  in  no 
manner  determines  the  matter  of  constitution- 
ality.*' RaUroad  v.  Matthews,  174  U.  S.  106 
19  Sup.  Ct  609,  43  L.  Bd.  909,  quoted  with  ap- 
proval in  Smith  v.  Wilkins,  supra. 

[6]  The  defendants  rely 'for  the  unconsti- 
tutionality of  section  5  chiefly  upon  the 
words  therein  ''on"  and  "through,"  but  the 
requirement  of  the  payment  of  25  cents  *'on 
each  bale  of  cotton  ginned'*  in  this  state, 
"to  be  collected  through  the  gtnner  of  the 
bale,"  is  not  a  property  tax  nor  an  ad  valorem 
tax.  The  expression  "on  each  bale*'  is  mere- 
ly the  method  of  measuring  the  tax  upon 
each  gin  by  the  business  done.  It  may  be 
that  the  Legislature,  by  the  provision  that 
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"the  25  cents  shall  be  collected  through  the 
ginner  and  paid  into  the  state  treasury/'  con- 
templated that  this  tax,  as  Is  the  case  with 
most  others,  would  be  "passed  on"  to  the  pro- 
ducer or  laborer.  But  the  statute  does  not 
require  that  it  shall  be  passed  on.  The  gin- 
ner may,  if  he  sees  fit,  pay  the  tax  and  ad- 
vertise the  fact  to  attract  business.  But  it 
is  Immaterial  whether  the  tax  is  upon  the 
ginning  business  or  upon  the  business  of 
raising  cotton,  to  be  collected  when  it  is 
put  into  a  marketable  shape  by  being  ginned 
and  baled.  In  either  event,  it  is  a  tax  upon 
the  occupation,  whether  that  occupation  is 
ginning  or  raising  cotton.  The  method 
adopted  is  that  the  ginner  who  puts  it  into 
condition  for  marketing  shall  pay  the  tax. 
This  is  a  matter  which  rests  solely  in  the 
legislative  discretion.  There  is  a  very  sim- 
ilar tax  of  2  cents  per  bushel  upon  the  busi- 
ness of  dealing  in  oysters  for  market 
l4iws  1909,  c.  585,  §  7 ;  Gregory's  Supp.  2419. 
There  has  been  in  the  past  also  a  tax  upon 
the  business  of  distilling  liquors,  levied  upon 
the  number  of  gallons  distilled.  Doubtless 
the  distiller  passed  that  tax  on  in  the  re- 
duced price  paid  for  apples,  peaches,  or 
grain  used  in  his  business,  or  in  the  higher 
price  for  his^  product  Wlhether  this  was 
called  an  excise  tax  or  revenue  tax,  it  more 
nearly  approximated  a  Just  distribution  of 
the  burden  than  the  retail  tax  upon  intoxi- 
cating liquors  which  was  levied  upon  each 
barroom  irrespective  of  the  quantity  sold. 
Which  measure  should  be  adopted  was  a  mat- 
ter for  the  Legislature  and  not  for  the  courts. 
State  V.  Powell,  100  N.  C.  525,  6  S.  E.  424, 
and  citations  thereto  in  Anno.  Ed.  The  25 
cents  per  bale  is  only  one  pound  per  bale. 

[7,  8]  This  act  recites  the  object  in  passing 
the  statute  in  the  first  section  thereof: 

"In  order  to  protect  the  financial  interests 
of  North  Carolina  by  stimulatmg  the  develop- 
ment of  an  adequate  warehouse  system  for  our 
great  staple  crop,  cotton,  in  order  to  enable 
growers  of  cotton  more  successfully  to  with- 
stand and  remedy  periods  of  depressed  prices, 
in  order  to  provide  a  modem  system  whereby 
cotton  may  be  more  profitably  and  more  scien- 
tifically marketed,  and  in  order  to  give  this 
important  crop  the  standing  to  which  it  is 
justly  entitled  as  collateral  in  the  commercial 
world,  a  cotton  warehouse  system  for  the  state 
of  North  Carolina  is  hereby  established  as 
hereinafter  provided." 

This  is  a  clear  statement  that  the  legisla- 
tive purpose  is  to  serve  the  public  interests. 

It  is  a  matter  of  common  knowledge  that 
many  farmers  and  tenant  farmers  are  not 
able  to  raise  their  crops  except  by  procuring 
advances  upon  the  faith  of  the  same,  and 
when,  heretofore,  the  crop  matured,  these 
farmers  were  compelled  to  sell  the  crops  as 
soon  as  ready  for  the  market  in  order  to  dis- 
charge their  obligations.  The  clear  object  of 
this  statute  is  by  aiding  in  the  establishment 
of  a  warehouse  system,  and  providing  for 


an  official  grading  of  the  cotton  therein,  and 
the  issuance  of  warehouse  certificates,  to 
enable  the  raisers  of  the  cotton  to  obtain 
money  on  such  certificates  to  discharge  their 
indebtedness  and  hold  the  cotton  to  be  sold 
by  them  from  time  to  time  later  on,  as  the 
condition  of  the  market  may  justify.  This 
will  be  a  distinct  benefit  even  to  the  raisers 
or  holders  of  cotton  who  do  not  store  it  in 
these  warehouses,  by  removing  from  compe- 
tition large  inasses  of  "distressed  cotton," 
which  otherwise  would  be  thrown  upon  the 
market  in  November  and  December.  The  only 
special  interest  which  would  seem  to  be  op- 
posed to  this  matter  of  public  policy  is  that 
class  who  heretofore,  by  reason  of  the  sales 
of  cotton  by  the  farmers  in  the  early  fall 
were  enabled,  by  their  better  financial  condi- 
tion, to  buy  and  hold  it  for  sale  in  the  late 
spring,  to  their  great  pecuniary  advantage, 
but  with  the  loss  of  millions  of  dollars  to 
those  whose  labor  and  land  produced  the 
cotton.  It  is  to  prevent  that  state  of  things 
that  at  the  instance  of  the  farmers,  tenants, 
and  farm  laborers  of  the  state  this  statute 
was  passed. 

There  was  a  Warehouse  Receipts  Act  enact- 
ed by  the  last  General  Assembly  (chapter  87, 
Laws  1917),  but  it  lacked  (like  a  similar  act 
in  South  Carolina)  the  essential  feature  of 
the  tax  of  25  cents  per  bale,  which  will  raise 
probably  $200,000  a  year  as  a  guarantee  fund 
behind  the  warehouse  certificates  to  guarantee 
such  certificates  and  make  them  acceptable 
as  collateral,  as  it  will  insure  the  title  of 
the  cotton  against  litigation  arising  out  of 
liens  (which  may  be  recorded  in  another 
county  where  the  mortgagee  resides)  or  any 
other  defects. 

The  defendants  also  object  to  the  statute 
upon  the  allegation  that  it  is  not  "workable" ; 
but  that  is  a  matter  for  the  Legislature, 
which,  after  full  debate,  thought  differently 
by  enacting  the  statute.  Section  5  provides 
that  at  least  one-half  of  the  fund  raised  by 
the  25  cents  per  bale — ^whlch  on  the  917,000 
bales  raised  in  this  state  last  year  would 
be  nearly  $230,000  cash— "shall  be  invested 
in  amply  secured  first  mortgages  to  aid  and 
encourage  the  establishment  of  warehouses 
operating  under  this  system,  such  invest- 
ments to  be  made  by  the  Board  of  Agricul- 
ture, with  the  approval  of  the  Governor  and 
Attorney  General;  provided,  such  first  mort- 
gages shall  be  for  not  more  than  one-half  the 
actual  value  of  the  warehouse  property  cov- 
ered by  such  mortgages  and  run  not  more 
than  ten  years." 

The  defendants  differ  with  the  Legislature, 
and  think  that  such  provision  will  not  be 
adequate  to  furnish  all  the  warehouses  neces- 
sary. If  the  defendants  are  right  in  this 
contention,  that  would  not  make  the  act  un- 
constitutional, and  the  measure  would  still 
be  valuable  so  far  as  it  would  reach.  In  fact, 
however,  there  are  already  in  existence  many 
warehouses  throughout  North  Carolina  whidi 
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can  be  leased,  as  Is  efvidenced  by  the  provi- 
fiions  of  the  act,  based  doubtless  on  a  knowl- 
edge ^  of  the  legislators;  and,  besides,  the 
towns  In  which  cotton  is  marketed  will  of 
course  compete  with  each  other  in  furnishing 
such  facilities  by  constructing  these  buildings 
for  lease  where  needed,  in  order  to  meet  the 
competition  of  other  towns  in  which  cotton 
is  stored  for  marketing. 

[9]  Said  section  5  provides  that  the  money 
paid  in  (which  includes  the  half  invested  In 
mortgages  on  the  warehouses)  shall  be  held 
In  the  state  treasury  "as  a  special  guarantee 
or  Indemnifying  fund  to  safeguard  the  state 
warehouse  system  against  any  losses  not  oth- 
erwise covered,"  and  it  is  collected  "in  order 
to  provide  the  financial  backing  which  is  es- 
sential to  make  the  warehouse  receipts  uni- 
versally acceptable  as  collateral,  and  in  order 
to  provide  that  a  state  warehouse  system  in- 
tended to  benefit  all  cotton  growers  in  North 
Carolina  shall  be  supported  by  the  class  it  is 
designed  to  benefit." 

By  the  census,  81  per  cent,  of  the  people 
in  this  state  are  engaged  in  farming,  and  a 
large  part  of  them  are  interested  in  raising 
cotton.  The  53  counties  in  North  Carolina  in 
which  cotton  is  produced  are  vitally  and  di- 
rectly interested  in  this  statute.  Even  at  25 
cents  per  pound  the  cotton  crop  of  this  state 
is  worth  $24,000,000  more  than  our  tobacco 
crop  at  its  present  high  prices,  and  $12,000,- 
000  more  than  our  entire  com  crop.  For  the 
protection  of  this,  the  greatest  crop  of  the 
state,  this  cotton  warehouse  system  has  been 
established  to  be  operated  under  state  man- 
agement. The  act  so  declares  the  purpose. 
Eiven  if  all  of  the  benefits  should  primarily 
go  into  the  pockets  of  the  growers  of  cotton, 
the  resulting  benefits  would  extend  to  every 
ciass  of  the  people  of  the  state.  The  system 
has  been  thought  out,  framed,  and  advocated 
by  and  on  behalf  of  the  cotton  fanners  of  the 
state.  Its  passage  has  been  asked  by  the 
''Farmers'  Union,"  and  supported  by  the 
State  Agricultural  Department,  for  the  pur- 
pose of  keeping  within  the  state  many  mil- 
lions of  dollars  annually,  which  have  hereto- 
fore been  drained  from 'the  state  by  the  spe- 
cial interests,  which  have  profited  enormous- 
ly by  the  forced  early  marketing  of  cotton, 
bought  up,  and  hoarded  for  sale  to  the  manu- 
facturers later  on. 

This  act  intends  to  do  for  the  cotton  farm- 
ers in  North  ^Carolina  what  the  "Reserve 
Banking"  system  adopted  by  Congress  has 
done  for  the  banks  and  other  financial  in- 
terests in  affording  a  sure  and  reliable  supply 
of  money,  thus  preventing  the  panics  hereto- 
fore prevalent. 

The  act,  too,  is  so  framed  that  it  does  not 
take  any  money  out  of  the  general  treasury 
of  the  state  to  establish  this  system  (though 
the  state  had  power  to  do  so).  It  does  not 
compel  any  owner  of  -cotton  to  store  it  in 
these  warehouses,  nor  does  it  close  the  doors 
of  the  warehouses  to  those  cotton  growers 
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who  have  some  form  of  lien  on  their  cotton; 
for  the  act  provides  that  every  bale  of  cotton 
can  be  stored,  but  requires  that  the  real 
owner  must  first  be  determined,  and  the 
warehouse  receipts  shall  be  in  the  name  of 
such  owner.  It  is  true  there  may  be  some 
mistakes  made,  and  for  that  reason  the  fund 
is  provided  to  guarantee  the  holders  of  the 
warehouse  certificates  against  loss. 

The  cotton  grower  who  is  In  debt  will  be 
the  most  helped  by  the  operation  of  the 
warehouse  system,  as  it  enables  lilm  to  se- 
cure money  to  pay  off  his  lien  and  hold  his 
cotton  for  a  better  market,  which  will  be 
achieved  by  the  gradual  sale  of  the  crop.  On 
the  other  hand,  the  man  who  sells  without 
storing  wHl  be  benefited  by  having  an  un- 
glutted  market,  because  a  large  part  of  the 
cotton  crop  will  be  stored  In  these  warehous- 
es to  be  sold  later,  and  thus  removed  from 
competition. 

No  cotton  grower  appears  in  this  case  as 
protesting  against  this  tax,  but,  on  the  other 
hand,  the  Farmers'  Union,  who  have  inter- 
vened as  plaintiffs,  are  now  here  representing 
largely  the  class  of  farmers  who  raised  the 
cotton,  or  who  have  liens  upon  their  cotton, 
and  they,  through  their  learned  counsel,  are 
earnestly  pleading  for  the  validity  of  this  act, 
as  is  also  the  Agricultural  Department  of  the 
State. 

The  defendants  attack  only  section  5  of  the 
act,  and  contend  that  there  will  still  be 
enough  left  to  make  It  useful  and  effective  if 
that  section  is  eliminated.  It  is  true  the  act, 
if  intended  only  as  a  warehouse  act,  would 
be  operative,  but  it  would  be  largely  useless, 
if  the  fund  to  aid  in  establishing  warehouses 
and  to  guarantee  the  certificates  provided  by 
section  5  is  struck  out  It  is  that  section 
which  makes  the  warehouse  receipt  for  each 
bale  of  cotton  negotiable  and  good  as  a  gov- 
ernment bond  by  providing  the  guarantee 
fimd.  The  warehouse  charges  will  go  to  the 
owners  of  the  warehouse,  and  where  the 
state  leases  a  warehouse  this  act  requires 
that,  after  paying  the  lease  charges,  the 
warehouse  shall  be  operated  at  cost 

The  farmers  of  the  state  are  our  largest 
creators  of  wealth.  The  Agricultural  Depart- 
ments at  Washington  and  Raleigh  have  been 
created  in  recent  years  in  recognition  of  the 
fact  that  the  farmers  had  received  in  re- 
turn small  assistance  from  the  government 
to  whose  support  they  so  largely  contributed. 
The  cotton  crop,  which  in  1910  in  this  state 
was  600,000  bales  in  one  year,  since  has  been 
over  1,100,0(X).  The  other  farm  products  have 
also  increased  greatly  in  volume  and  value. 
Yet  the  farmers  and  the  state  have  not  in- 
creased in  wealth  in  the  same  ratio.  The 
weak  spot,  as  stated  by  Mr.  Butler  in  his 
argument  on  behalf  of  the  Farmers'  Union, 
has  been  that  these  great  staple  crops  have 
not  been  properly  marketed,  which  has  been 
due  to  the  forced  sales  required  to  meet  the 
obligations  incurred  in  raising  the  crops. 
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It  la  passing  strange  that  when  a  meas- 
ure of  this  kind,  devised  and  advocated  by 
the  farmers  themselves,  in  their  county  and 
state  Farmers*  Union,  and  by  the  State  Agri- 
ctiltural  Departmei^t,  and  by  those  who 
specially  represented  the  farmers  in  the 
General  Assembly,  and  who  have  voiced 
their  wishes  and  their  needs  by  devising  a 
system  of  this  kind  intended  for  their  pro- 
tection (the  cost  being  defrayed  by  a  small 
tax  upon  the  products  raised  by  the  farmers 
themselves  or  upon  the  process  of  ginning 
and  baling  to  make  it  marketable),  there 
should  be  raised,  not  by  them,  but  by  others, 
opposition  upon  the  allegation  that  such  meas- 
ure is  unconstitutional.  If  this  measure 
could  be  struck  down,  the  damage  would  be 
sustained  by  the  farmers  and  the  profits 
would  inure  to  those  who  have  heretofore 
received  large  profits  by  reason  of  the 
farmers  being  forced  to  market  their  produce 
in  competition  with  each  other,  because 
unable  to  obtain  money  to  pay  <^  the  press- 
ing liens  upon  their  products. 

Our  farmers,  owing  to  the  conditions  sur- 
rounding them,  have  been  forced  to  take  the 
prices  for  their  products  fixed  by  foreign 
mill  owners,  who  more  than  once  have  run 
the  price  down  to  4%  cents  at  the  ginhouse 
door.  This  act  is  Intended  to  emancipate 
the  growers  of  cotton  by  providing  a  safe 
place  to  store  the  product  at  a  reason- 
able cost,  with  the  advantage  of  cheap  in- 
surance and  the  protection  of  ofBdal  grad- 
ing. But  these  would  be  of  themselves  of 
little  value  without  this  provision  of  a  guar- 
antee fund  for  the  war^ouse  certificate  en- 
abling the  owner  to  hold  this  cotton,  and 
thus  have  an  opportunity  to  fix  a  living  price 
for  the  product  of  his  labor  and  land. 

If  there  are  defects  In  this  bill,  time  and 
experience  In  the  operation  of  the  act  will 
reveal  them,  and  it  is  for  the  Legislature  then 
to  cure  such  defects  upon  the  application  of 
those  interested  in  the  system.  The  act  may 
not  be  perfect,  but  it  was  the  best  system 
that  the  friends  of  those  intended  to  be 
benefited  by  the  passage  of  the  act  were  able 
to  devise  and  get  enacted.  The  chief  diffi- 
culty to  its  passage,  that  it  would  call  for 
an  appropriation  by  the  state,  has  been 
avoided  by  raising  the  funds  by  a  tax  (wheth- 
er on  ginning  or  raising  cotton  is  Immaterial), 
measured  by  each  bale  ginned.  The  owner 
of  every  bale  ginned  will  be  benefited  far 
more  than  the  25  cents  raised  by  this  tax, 
whether  he  stores  in  the  warehouses  pro- 
vided in  this  act,  or,  without  storing,  sells 
in  a  market  without  competition  from  the 
sale  of  "distressed  cotton.** 

[10]  Bven  if  it  could  be  held  that  "trades'* 
do  not  embrace  the  business  of  "ginning"  or 
"raising  cotton,"  still  there  is  no  prohibi- 
tion upon  the  Legislature  to  levy  taxes  upon 
any  business  or  other  sources  than  trades, 
professions,  and  franchises.  Glie  Legisla- 
ture of  the  state  has  all  power,  as  to  taxa- 


tion or  otherwise,  which  Is  sot  forbidden  it 
by  the  Constitution  of  the  state  or  Union. 
The  restriction  upon  the  taxation  of  tangible 
property  is  that  it  must  be  ad  valorem  and 
uniform.  There  la  no  such  restriction  upon 
the  taxation  of  trades,  professions,  and  fran- 
chises and  incomes,  and  the  court  has  held 
that  in  fact  there  is  uniformity  in  taxation 
as  to  the  first  three  whenever  it  is  equal 
upon  all  persons  belonging  to  the  class  upon 
which  it  is  imposed,  and  that  taxation  can 
be  graduated  upon  incomes.  Nor  does  the 
recital  of  the  power  to  tax  **trades,  pro- 
fessions, franchises,  and  incomes"  restrict 
the  Le^slature  to  those  sources.  We  have 
held  valid  taxes  upon  inheritances  and  li- 
cense taxes,  and  perhaps  other  taxes,  which 
do  not  come  within  these  words. 

[11]  Much  of  the  cotton  Is  carried  to  the 
gins  by  merchants  or  purchasers  of  cotton  in 
the  seed,  so  the  tax  is  on  the  business  of 
ginning.  But  it  is  in  the  power  of  the  Leg- 
islature in  its  good  judgment  to  tax  the  busi- 
ness or  occupation  of  cotton  farming  without 
taxing  all  other  kinds  of  fanning,  especially 
when,  as  here,  the  benefit  is  intended  solely 
for  those  engaged  in  marketing  cotton.  The 
court  has  held  that  the  Legislature  has  the 
power  to  divide  the  business  of  selling  cloth- 
ing into  separate  classes,  1  e.  those  dealing 
in  new  clothing  and  those  dealing  in  second- 
hand  clothing,  and  levjrlng  a  separate  and 
dilEerent  tax  on  each  dass.  (Bosenbaum  v. 
New  Bern,  118  N.  C.  88,  24  S.  E.  1,  32  L.  B. 
A.  123) ;  and  that  it  could  classify  the  users 
of  the  public  roads  into  classes,  levying  tax 
on  each  (Dalton  v.  Brown,  159  N.  C.  175,  75 
S.  B.  40;  Mercantile  Co.  v.  Mount  Olive,  161 
N.  a  124,  125,  76  S.  B.  690,  49  L.  B.  A. 
[N.  S.]  954). 

The  constitutionality  of  acts  authorising 
an  ad  valorem  tax  upon  the  goods,  and 
at  the  same  time  a  tax  upon  the  business 
according  to  tonnage,  was  upheld  in  Quaoo 
Ck).  V.  Biddle,  158  N.  C.  212,  73  8.  B.  996. 
39  L.  B.  A.  (N.  8.)  803,  as  also  the  validity  of  ' 
the  assessment  of  the  cost  of  improvements 
in  drainage  dlstricb^.  Sanderlln  v.  Luken, 
152  N.  C.  738,  68  8.  B.  225 ;  Shelton  v.  White, 
163  N.  0.  92,  79  8.  B.  427.  Bv^  as  to  the 
property  tax  which  must  be  levied  ad  valor- 
em and  with  uniformity,  the  court  held  that 
this  did  not  require  uniformity  in  the  ap- 
plication of  the  proceeds,  for  oftentimes 
the  state  or  the  county  may  expend  a  large 
part  of  its  revenues  in  one  locality,  and  less 
or  none  at  all  in  another  locality.  Holton  v. 
Commissioners,  93  N.  C.  430,  437. 

The  Supreme  Court  of  the  United  States 
in  Marbury  v.  Madison,  1  Oran<±i,  137,  2  I^ 
Bd.  60,  asserted  the  right  of  the  Judiciary 
to  set  aside  an  act  of  Congress,  or  of  a  state 
Legislature,  if  it  deemed  such  act  unconsti- 
tutional, which  has  been  followed  by  the 
state  courts.  But  the  restriction  has  always 
been  stated  that  such  power  could  not  be 
exercised  exc^t  when  the  act  was  uncon- 
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stltatioiial  "hefyond  a  reasonable  doabt." 
And  even  with  such  limitation  the  authority 
of  the  courts  to  do  this  has  been  denied  by 
Presidents  Jefferson,  Jackson,  Lincoln,  Gar- 
field, Boosevelt,  and  many  other  eminent 
lawyers,  except  in  cases  falling  under  the 
provision  that  "the  Constitution  of  the  Union 
and  the  laws  made  in  pursuance  thereof 
shall  be  supreme"  (U.  S.  Const  art  6,  ds.  1, 
2) ;  or  in  cases  coming  within  ''the  judicial 
power  of  the  United  States,''  as  defined  in 
the  Constitution,  art.  3,  sec.  2,  ds.  1  and  2. 
In  what  instances  the  courts  will  exercise 
such  power,  therefore,  has  always  been  a 
matter  of  careful  and  considerate  discus- 
sion by  the  court  in  each  case.  Adhuc  sub 
judice  lis  est. 

[12]  So  far  as  we  know,  It  has  not  here- 
tofore been  contended  that  this  most  im- 
portant and  delicate  power  of  holding  legis- 
lation invalid  has  been  extended  to  any  sub- 
ordinate agency  of  the  executive  department 

There  have  been  three  cases  in  which  a 
state  ofllcial  has  brought  a  mandamus  against 
another,  but  in  none  of  these  did  the  de- 
fendant refuse  to  act  on  the  ground  that  the 
Legislature  had  passed  an  unconstitutional 
act  In  Scarborough  v.  Robinson,  81  N.  O. 
409,  it  was  sought  by  the  Superintendent  of 
Public  Instruction  to  compel  the  speakers 
of  the  two  houses  to  sign  a  bill  which  they 
had  Inadvertently  failed  to  da  It  was  held 
that  the  court  had  no  jurisdiction  to  order 
the  speakers  to  sign.  In  Carr  v.  Coke,  116 
N.  C.  224,  22  S.  B.  16,  28  L.  R.  A.  737,  47  Am. 
St  Rep.  801,  the  plaintiff,  acting  solely  as  a 
^'citizen  on  behalf  of  himself  and  other  dti- 
sens*'  (though  in  fact  he  was  Governor), 
sought  to  go  behind  the  ratification  of  the 
bill,  not  on  the  grround  of  unconstitutionality, 
but  upon  the  allegation  that  it  had  been 
fraudulently  and  erroneotisly  enrolled  with- 
out having  been  really  enacted,  and  the 
court  held  that  it  had  no  jurisdiction,  and 
afllrmed  the  dismissal  of  the  proceeding. 

In  Russell  v.  Ayer,  120  N.  C.  180,  27  S.  B. 
133,  37  L.  R.  A.  246,  the  Governor  brought  a 
proceeding  to  construe  an  act  of  the  Legisla* 
ture  differently  from  the  defendant  State 
Auditor,  and  to  require  him  to  make  out 
the  tax  blanks  in  a  different  manner  from 
the  construction  placed  upon  the  act  by  the 
Auditor.  The  defendant  demurred  upon  the 
ground  that  the  complaint  did  not  state  a 
cause  o^  action,  and  this  court  so  held.  In 
neither  of  these  cases  did  the  defendant  re< 
fuse  to  act  upon  the  allegation  that  the  act 
of  the  Legislature  was  unconstitutional. 

If  the  Tax  Commission  can  hold  a  statute 
unconstitutional,  and  refuse  to  execute  it  on 
tliat  ground,  any  other  governmental  agency, 
such  as  sheriff,  or  a  deputy  sheriff,  or  a 
constable  has  the  same  power.  Owing,  how- 
ever, to  the  importance  of  the  question  to 
the  pec^le  of  this  state,  we  wUl  pass  by,  with- 
cnt     further    discussion,    this    proposition 


which,  if  recognized,  would  be  full  of  possi- 
bilities and  without  limitation. 

The  Governor  and  the  Commissioner  and 
Board  of  Agriculture*  are  endeavoring  to  en- 
force the  statute,  being  represented  by  two 
distinguished  lawyers  employed  specially  for 
the  occasion,  and  the  Tax  Commission  is  en- 
deavpring  to  vitiate  and  set  it  aside,  being 
represented  by  .the  Attorney  General.  Thus 
the  state  stands  to  lose  in  any  event  all  the 
expenses  and  costs  being  borne  by  the  state 
treasury,  whatever  the  result  No  one,  nor 
any  special  interest  claiming  to  be  Injured 
by  the  statute,  has  been  made  a  party  or 
assumed  liability  for  any  part  of  the  counsel 
fees  or  costs.  The  act  of  the  Legislature 
recites  that  it  was  passed  for  the  benefit  and 
protection  of  the  farmers  of  the  state,  and 
the  Farmers'  Union  has  been  made  a  party 
on  its  own  application,  seeking  to  uphold  the 
statute. 

Under  the  present  system  the  first  street 
buyer  who  sees  cotton  coming  into  town 
raises  his  hand  and  claims  the  cotton,  and 
other  buyers  hold  off  till  they,  in  turn,  first 
see  another  load  of  cotton  coming  into  mar- 
ket The  owners  of  the  cotton  have  no 
free  market  for  their  cotton,  and  no  place  to 
maintain  a  fair  and  adequate  price  as  the 
result  of  the  labor,  unless  an  act  such  as  this 
can  enable  them  to  procure  an  advance  of 
money  upon  cotton  stored  as  contemplated 
by  this  act. 

As  was  well  said  by  Judge  Biggs  and  Mr. 
Pou  in  their  argument: 

'TThe  cotton  fsrmers  ask  tlie  state  merely  to 
furnish  the  machinery.  Tliey  pay  the  entire 
expense.  QThe  state  assumes  no  responsibility 
and  risks  nothing.  It  wiU  be  dilficult  to  for- 
mulate a  real  reason  why  the  state  should  deny 
the  request  made  of  it  by  a  large  body  of  its 
hardest  working  and  poorest  paid  citizenB.* 


ft 


When  a  legislative  act  has  been  duly  rati- 
fied by  the  lawmaking  department  of  the 
government,  it  is  not  merely  prima  facie 
law,  but  it  is  "the  law  "  unless  repealed  by 
that  body  itselfj  or  declared  unconstitutional 
by  some  tribunal  vested  with  judicial  power 
to  declare  it  unconstitutional  upon  the  ap- 
plication of  some  party  in  interest  who  shall 
show  beyond  a  reasonable  doubt  in  the  minds 
of  such  tribunal  that  his  Interest  in  the  mat- 
ter in  controversy  was  protected  by  the  Con- 
stitution, and  has  been  infringed  by  the 
statute.  This  state  has  always  refused  to 
give  the  veto  power  to  the  Governor.  The 
Tax  Commission  cannot  veto  or  deny  the 
validity  of  an  act  of  the  Legislature.  They 
should  obey  it  unless  enjoined  by  the  courts. 

[IS]  But  the  lack  of  a  party  averring  dam- 
age to  him  by  the  act  does  not,  as  has  been 
suggested,  entitle  the  defendants  to  have 
this  action  dismissed.  The  plaintiffs  are  en- 
titled  to  their  mandamus  to  compel  the  de- 
fendants to  execute  the  duties  required  of 
them  by  the  statute.    We  have  therefore  con- 
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sidered  and  decided  on  its  merits  the  objec- 
tion to  the  oonstitntionality  of  the  statute 
BO  ably  and  interestingly  argued  by  counsel 
on  both  sides. 
Affirmed. 

WAIiKETl,  J.,  concurs  In  the  result,  and 
is  of  the  opinion  that  the  statute  in  question 
is  valid,  and,  further,  that,  whether  the 
respondents  can  raise  the  question  of  its 
validity  or  not,  this  court  should,  because 
of  the  great  Importance  of  the  matter  to  the 
people  of  the  state,  decide  whether  the  stat- 
ute is  constitutional  and  valid.  Either 
ground  of  decision,  that  respondents  can- 
not raise  the  question  by  plea,  or  that  the 
act  is  valid,  would  result  in  an  affirmance 
of  the  Judgment,  and  we  may  choose  the 
ground  upon  which  we  will  base  our  deci- 
sion, if  it  is  an  adequate  one  and  supports 
the  ruling  below. 

There  may  be  defects  in  the  act,  and,  if 
so,  they  can  be  removed  by  legislation,  after 
we  have  had  experience  with  it  in  actual 
operation,  and  can  then  see  what  is  needed 
to  perfect  it.  They  are  surely  not  so  vital  as 
to  be  fatal  to  its  validity.  A  statute  should 
be  sustained,  if  possible  by  any  fair  and 
reasonable  construction  of  its  language,  and 
not  set  aside  as  unconstitutional,  unless 
plainly  and  palpably  so.  We  should  in- 
dulge every  presumption  in  its  favor,  and 
not  defeat  its  full  enforcement  unless  com- 
pelled to«do  so  by  a  manifest  conflict  with 
the  organic  law. 

Applying  this  well-settled  rule,  I  am  un- 
able to  declare  that  this  act  has  not  the 
sanction  of  the  Constitution.  I  believe  that 
strong  arguments  can  be  advanced  to  show 
that  there  is  no  such  conflict,  and  that  the 
act  should  stand  as  it  is  written.  Legal 
minds  may  well  differ  as  to  the  validity  of 
the  statute,  but  it  appears  to  me  that  a 
liberal  interpretation  of  its  terms,  which 
should  be  the  one  adopted  in  favor  of  its  con- 
stitutionality, will  disclose  a  scheme  de- 
vised for  the  betterment  of  the  public,  which 
is  in  perfect  harmony  with  the  fundamental 
law.  I  forbear  any  further  discussion  of 
the  matter,  as  the  opinion  of  the  court,  as 
written  by  the  Chief  Justice,  sufficiently 
covers  the  ground. 

ALLEN,  J.  (concurring  in  part).  I  agree 
to  that  part  of  the  opinion  of  the  court 
which  holds  that  the  defendant  the  State 
Tax  Commission  cannot  raise  the  question 
of  the  constitutionality  of  the  tax  of  25  cents 
on  each  bale  of  cotton  ginned,  and  I  think 
the  writ  of  mandamus  ought  to  issue  to  re- 
quire the  performance  of  the  only  duty  im- 
posed on  the  commission  by  the  statute, 
which  is  to  ''provide  and  enforce  the  ma- 
chinery for  the  collection  of  this  tax,'*  al- 
though there  is  authority  for  the  position 
that  an  executive  officer  may  refuse  to  obey 
a  statute  upon  the  ground  of  its  unconstitu- 


tionality, when  80  advised  by  the  Attorney 
General  (Stete  v.  WilUama,  232  Mo.  66,  133 
S.  W.  1),  and  I  think  there  can  be  no  criti- 
cism of  the  Attorney  General.  When  asked 
for  his  opinion  he  could  not  do  otherwise 
than  exercise  his  best  Judgment,  and  the 
opinion  given  cannot  be  said  to  have  no 
foundation  on  which  to  rest. 

The  writ,  therefore,  while  it  should  issue, 
ought  to  be  in  the  alternative,  and  not  per- 
emptory, as  no  one  has  shown  any  disposi- 
tion to  defeat  the  purpose  of  the  act,  and 
there  is  every  reason  to  believe  the  defend- 
ant will  at  once  perform  its  duty  as  de- 
clared by  this  court,  and,  if  it  should  not  do 
so,  the  peremptory  writ  would  then  issue. 

This  may  appear  to  be  technical,  and  as 
indicating  too  much  deference  to  form,  but 
it  involves  the  principle  that  the  Judicial 
department  will  not  interefere  with  either 
the  legislative  or  executive  departments 
when  it  can  be  avoided,  and  theaa.  only  to 
the   extent   absolutely  necessary. 

The  authorities,  denying  the  right  to  pub- 
lic officers  to  raise  the  constitutional  ques- 
tion when  not  injuriously  affected,  are  col- 
lected in  the  notes  in  6  R.  C  L.  92,  where 
the  editor  says: 

"Under  the  general  principle  that  the  consti- 
tutionality of  a  statute  cannot  be  questioned  by 
one  whose  rights  it  does  not  affect  and  who 
has  no  interest  in  defeating  it,  the  question  has 
arisen  whether  a  public  officer  has  such  inter- 
est as  would  entitle  him  to  question  the  consti- 
tutionality of  a  statute  and  refuse  to  comply 
with  its  provisions;  and  it  has  generally  been 
answered  in  the  negative,  since  the  interest  of 
such  offiber  is  official  and  not  personal,  and,  if 
the  rule  were  otherwise,  petty  ministerial  offi- 
cers of  the  state  could  ignore  any  law  which 
they  deem  to  be  invalid.  This  is  especially  true 
of  subordinate  offidals." 

It  is  doubtful  if  the  exception  from  this 
rule  approved  by  the  Missouri  court  in  State 
V.  Williams,  supra,  ought  to  prevail  in  any 
case;  but  certainly  not,  I  think,  when,  as 
appears  in  this  record,  the  head  of  the 
Executive  Department,  the  Governor,  is 
asking  that  the  statute  be  enforced,  and 
when  the  defendant  is  required  to  do  noth- 
ing except  provide  machinery  for  the  col- 
lection of  the  tax,  which  it  is  lawful  for  it 
to  do. 

My  agreement  with  the  court,  however,  on 
this  question  forces  me  to  the  conclusion 
that  we  ought  not  now  to  decide'  whether 
the  tax  of  25  cents  is  constitutional  or  un- 
constitutional, because — 

''Courts  will  not  assume  to  pass  upon  consti- 
tudonal  questions  unless  properly  before  them, 
and  the  constitutionality  of  a  statute  will  not 
be  considered  and  determined  by  the  courts  as 
a  hypothetical  question.  It  is  only  when  a  de- 
cision on  its  validity  is  necessary  to  the  deter* 
mination  of  the  cause  that  the  same  will  be 
made,  and  not  then  at  the  instance  of  a  stran- 
ger, but  only  on  the  complaint  of  those  with  the 
requisite  interest    These  prinoiples  have  been 
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recognized  bj  the  Supreme  Ck>i2rt  of  the  Unit- 
ed States.  That  tribunal  has  announced  that 
it  rigidly  adheres  to  the  rule  never  to  antici- 
pate a  question  of  constitutional  law  in  ad- 
vance of  the  necessity  of  deciding  it,  never  to 
formulate  a  rule  of  constitutional  law  broader 
then  is  required  by  the  precise  facts  to  which 
it  is  to  be  applied,  and  never  to  consider  the 
constitutionality  of  state  legislation  unless  it 
is  imperatively  required."    6  R.  0.  L.   76. 

"Courts  never  pass  upon  the  constitutionality 
of  statutes,  except  in  cases  wherein  the  party 
raising  the  question  alleges  that  he  is  deprived 
of  some  right  guaranteed  by  the  Constitution^ 
or  some  burden  is  imposed  upon  him  in  viola- 
tion of  its  protective  provisions."  St.  George 
V.  Hardie,  147  N.  C.  97,  60  S.  E.  920. 

The  authorities.  In  great  numbers,  are 
unanimous  In  support  of  this  principle,  and 
they  proceed  upon  the  idea  that  as  the 
different  departments  '  of  government  are 
separate,  and  neither  should  interfere  with 
the  other  except  from  necessity,  that  the 
same  rule,  which  requires  the  court  to  re- 
solve all  doubts  In  favor  of  the  constitu- 
tionality of  an  act  also  enjoins  the  duty  of 
withholding  its  hand  without  considering 
or  passing  on  its  validity,  unless  the  ques- 
tion is  directly  presented  by  one  who  will 
be  injured  by  its  enforcement;  and  here  the 
question  is  raised  by  the  Tax  Commission, 
which  pays  nothing,  and  the  cotton  growers, 
who  will  pay  the  tax,  under  the  opinion  of 
the  court,  either  directly  or  through  the 
ginner,  are  not  parties,  have  not  been  heard, 
are  not  complaining,  and  we  are  assured  by 
counsel  that  they  will  pay  without  objec- 
tion. If  given  an  opportunity  to  do  so,  which 
they  would  have  the  right  to  do  although 
the  tax  might  be  invalid. 

Why,  then,  should  we  decide  the  question 
at  the  instance  of  one  who  is  not  required 
to  pay  anything,  when  those  upon  whom  the 
tax  is  assessed  are  not  resisting  it,  and 
when,  if  invalid,  they  may  waive  any  con- 
stitutional objection  and  pay,  and  the  ques- 
tion may  never  arise? 

No  principle  of  taxation  of  more  serious 
import,  nor  one  with  greater  possibilities, 
has  been  before  the  court,  and  if  once  estab- 
lished it  must  be  followed  to  its  legitimate 
and  logical  conclusion. 

It  ia  conceded  by  counsel  for  the  plain- 
tiffs, and  this  is  not  controverted  in  the 
opinion  of  the  court,  that  the  tax  cannot  be 
sustained  as  one  on  the  bale  of  cotton  as 
property,  because  violative  of  article  5,  S 
3,  of  the  Constitution,  which  requires  taxes 
on  property  to  be  uniform  and  at  its  true 


value,  and  this  tax  ia  levied  without  regard 
to  the  weight,  grade,  or  value  of  the  cotton. 

Counsel  are  then  forced  to  resort  to  the 
latter  part  of  article  5,  §  3,  of  the  Consti- 
tution, which  says,  "The  General  Assembly 
may  also  tax  trades,  professions,  franchises," 
and  to  contend  that  the  tax  is  not  on  the 
cotton,  but  on  the  trade,  profession,  or  fran- 
chise of  ginning  cotton,  and  this  is  the  posi- 
tion sustained  by  the  court. 

I  cannot  agree  to  this  construction  of  the 
statute,  and  in  my  Judgment  it  is  subver- 
sive of  its  plain  unequivocal  language. 

The  statute  says,  "on  each  bale  of  cotton 
ginned  •  •  ♦  twenty-five  cents  shall  be 
collected  through  the  ginner,"  which  to  my 
mind  can  only  mean  that  a  tax  is  levied  on 
the  cotton  and  that  the  ginner  is  the  col- 
lecting agent. 

Nor  am  I  prepared  to  say  that  the  occu- 
pation of  ginning  cotton  falls  within  the 
meaning  of  "trades,  professions,  franchises," 
and  the  language  used  in  the  statute  does  not 
Justify  the  conclusion  that  the  General  As- 
sembly so  intended,  and  up  to  this  time  no 
one  has  contended  that  a  privilege  tax  can 
be  charged  for  producing  materials  for  cloth- 
ing and  food  from  the  soil. 

It  is  true  the  tax  is  small,  and  not  burden- 
some; but  if  a  tax  of  25  cents  a  bale  can  be 
levied  it  can  be  increased  to  $5,  and,  if  this 
can  be  done  for  saf^uarding  a  warehouse 
system,  it  will  be  equally  legal  for  any  other 
public  purpose,  and  the  same  rule  will'  apply 
to  tobacco,  com,  wheat,  potatoes,  etc. 

In  other  words,  if  a  privilege  tax  of  25 
cents  a  bale  can  be  assessed  against  the 
grower  of  cotton,  the  same  will  be  legal 
against  any  other  producer  from  the  soil. 
If  it  is  legal  for  protecting  a  warehouse  sys- 
tem, it  is  legal  for  other  public  purposes ;  and 
as  the  only  limitation  on  privilege  taxes  is 
uniformity  within  the  class,  and  none  as 
to  amount,  the  tax  may  be  increased  at  the 
pleasure  of  the  General  Assembly. 

This  is  a  new  and  fruitful  field  of  taxa- 
tion, which  I  must  decline  to  enter,  at  least 
until  those  who  are  to  pay  the  tax — the 
cotton  growers — are  before  the  courts,  and 
have  an  opportunity  to  be  heard,  and  they 
are  not  individually  parties  to  this  record. 

The  General  Assembly  was  evidently  in 
grave  doubt  as  to  constitutionality  of  this 
tax,  as  otherwise  it  would  not  have  provided 
in  section  19:  ''If  any  particular  section 
of  this  act  shall  be  held  to  be  unconstitution- 
al, such  holding  shall  not  invalidate  any 
other  portion  thereof.' 
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In  f  DEYTON'S  VniAi.    (No.  587.) 

(Supreme  Court  of  North  Carolina.     May  21, 

1919.) 

1.  Trial  ^=9178  —  Dibeoted  Vebdiot  — Evi- 
dence. 

When  directing  a  verdict,  the  evidence  is  not 
weighed,  but  aBsumed  to  be  true  in  favor  of 
defeated  party. 

2.  Wixxs  ^=»123(5)  ^  Execution  —  Attesta- 
tion. 

Subscribing  witnesses  to  will  need  not  sign 
in  each  other's  presence,  nor  in  same  room  as 
testator,  provided  they  sign  it  where  testator 
could  see  them. 

8.  Wills  ^»308(8)— EzEcimoN-<'EviDBNOB. 

Testimony  of  subscribing  witness  regarding 
execution  of  a  wUl  is  not  conclusive,  but  truth 
may  be  shown  by  other  testimony. 

4.  Wills  ^»11S— Execution— Signatubx. 

A  testatrix  need  not  sign  in  presence  of  sub- 
scribing witnesses,  provided  she  afterwards  ac- 
knowledges will  and  her  signature  before  tiiem. 

5.  JuBT  ^==>12(8)— Right  to  Jubt  Tbial. 

The  material  issues  raised  by  the  pleadings 
should  be  passed  upon  by  the  jury,  unless  the 
parties  consent  to  trial  by  the  court. 

6l  Wills  ^=s»324(4)  —  Jubt  Question  —  Exe- 
cution. 

Where  there  is  conflicting  evidence  as  to 
whether  tiie  will  was  signed  or  acknowledged  in 
the  presence  of  the  subscribing  witnesses,  and 
as  to  testatrix's  ability  to  see  the  attestation 
of  the  witnesses,  the  question  of  due  execution 
is  for  the  jury. 

7.  Wills  ^=9l— Poweb  to  Devisi^-^Natubb. 
The  power  to  devise  is  purely  statutory. 

a  Wills  «=»96— Fobm. 

No  particular  form  of  will  is  required  to 
devise  property. 

9.  Wills  ^=»97^Fob]C  — Sxpabate  Inbtbu- 

HENTS. 

Two  separate  papers  Md  to  be  of  testamen- 
tary character  and  sufficient,  if  properly  identi- 
fied and  linked  together  by  jury  findings,  to  op- 
erate as  a  wilL 

Appeal  from  Superior  Court,  Buncombe 
County ;  Justice,  Judge. 

Proceeding  before  clerk  to  probate  will  of 
Margaret  Deyton,  transferred  to  civil  issue 
docket.  From  a  judgment  denying  probate, 
the  propounders  of  the  will  excepted.  New 
trial  ordered. 

This  is  a  proceeding  begun  before  the  clerk 
of  the  superior  court  of  Buncombe  county, 
to  probate  a  paper  writing  purporting  to  be 
the  last  will  and  testament  of  Margaret  Dey- 
ton, deceased,  in  solemn  form.  A  caveat  hav- 
ing been  filed,  the  issue  devisavit  vel  non 
was  raised,  and  the  cause  was  transferred  to 
the  civil  Issue  docket  for  trial  upon  that  Is- 


sue.* At  the  February  term,  1919,  it  was 
beard  by  the  court  and  a  jury.  At  the  close 
of  the  evidence  the  trial  judge  directed  a 
verdict,  as  appears  hereafter  in  the  record. 
The  usual  issue  was  submitted  to  the  Jury, 
and  answered  In  the  negative,  viz.: 


*ti 


'(1)  Are  the  paper  writings,  w  any  part 
thereof,  and,  if  so,  what  part,  the  last  will  and 
testament  of  Margaret  CNsyton,  deceased?  .An* 
swer:  No." 

The  following  is  a  statement  of  the  mate- 
rial evidence  Introduced  at  the  trial: 

B.  C.  Pickens,  a  witness  for  the  propound- 
ers, testified: 

"My  name  is  B.  C.  Pickens,  called  Chris  Pick- 
ens. Margaret  Deyton  called  me  *Uncle  Chris.' 
I  was  her  unde,  and  was  her  guardian  after  the 
death  of  her  father.  She  lived  with  jue  for  10 
or  15  years.  She  died  at  my  home  March, 
1917.  She  was  a  little  more  than  21  years  of 
age  when  she  died.  She  had  been  in  New  Mex- 
ico for  her  health  before  she  died.  She  was  af- 
fiicted  with  tuberculosis,  and  had  been  sick  a 
year  or  two  before  she  went  to  New  Mexico. 
She  had  to  quit  school  before  she  graduated 
on  account  of  her  illness.  She  stayed  at  my 
home  and  attended  school  at  Weaverville  Col- 
lege. After  her  return  from  New  Mexico  she 
stayed  at  my  house,  and  I  saw  her  every  day 
a  great  many  times  during  the  day,  and  up  to 
the  time  of  her  death  her  mental  condition  seem- 
ed to  me  to  be  perfectly  good,  as  good  as  ever 
I  knew.  I  talked  to  her  at  different  times.  A 
good  many  people  visited  her  during  her  last 
illness;  among  them  Mrs.  Quy  Bdwarda,  Mrs. 
Georgia  Burgin,  Dr.  Gill,  and  others.  Mrs. 
Gale  was  her  nurse.  Margaret  Deyton  called 
my  daughter,  Mrs.  Bates,  'Myrtle.*  She  called 
my  wife  'Aunt  Mollie,'  my  son-in-law,  Mr. 
Bates,  *Bert.'  She  called  her  sister  'MoUie.' 
QThat  was  her  only  sister.  She  did  not  have 
any  brothers  living.  Her  father  and  mother 
were  both  dead,  and  she  had  one  brother  and 
one  sister  who  died  before  her  death.  Margaret 
was  about  1  year  old  when  her  mother  died. 
She  was  younger  than  her  sister  Mollie.  Her 
mother  was  half-sister  to  my  wife.  Margaret 
owned  one-half  interest  in  a  place  at  Black 
Mountain,  that  was  estimated  to  be  worth  $5,- 
000.  Her  sister  owned  the  other  half.  She  also 
had  property  in  Yanoey  county.  I  have  been 
on  the  property  a  great  many  times.  I  guess 
it  is  worth  |4,000  or  $5,000.  There  is  a  mine 
on  the  place,  that  I,  as  her  guardian*  leased  to 
a  mining  company.  QThey  mined  feltspar  and 
mica.  Under  the  lease  I  gave  them,  they  were 
to  pay  $50  per  month  as  a  minimum,  and  for 
whatever  above  the  minimum  they  produced 
they  were  to  pay  a  royalty  of  17  cents  per 
ton  on.  This  mine  belonged  to  these  two  girls, 
as  well  as  the  Black  Mountain  place.  Also  a 
little  mountain  piece,  worth  $400  to  $600,  near 
Black  Mountain.*' 

Mrs.  Georgia  Burgin,  witness  for  the  pro* 
pounders,  testified: 

"I  knew  Miss  Margaret  'Deyton,  and  had 
known  her  from  the  time  she  was  a  baby.  BVom 
the  time  when  Mr.  Pickens  took  her,  when  she 
was  a  year  and  a  half  old,  I  guess.    Mr.  and 
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Mrs.  Pickens  took  her  and  raited  her  from  the 
time  she  was  something  like  1^  yean  old.  I 
live  aboat  one-fourth  mile  from  them,  something 
less  than  a  quarter  of  a  mile.  I  am  sure  I 
saw  her  after  she  came  back  from  New  Mexico. 
Physically  she  was  very  weak  when  she  came 
back.  I  talked  to  her  a  number  of  times.  I 
saw  her  several  times  a  day  when  she  was 
sick,  and  was  there  three  whole  nights  and  a 
half  in  one  week.  I  heard  Margaret  say  that 
she  intended  to  educate  Mary  iiargaret.  She 
was  a  cousin  to  the  mother,  Mrs.  Myrtle  Bates, 
Mr.  Pickens*  daughter.  Mary  Margaret  was 
the  oldest  child  of  Mrs.  Bates,  and  the  only 
child  that  she  had  at  that  time.  The  Margaret 
in  the  child's  name  was  for  Margaret  Deyton. 
Margaret  Deyton  was  away  in  New  Mexico  for 
a  year  before  the  death,  and  it  was  a  year  be- 
fore that  she  had  been  afflicted  with  the  disease. 
She  had  to  leave  sdiool  a  year  before  she  went 
away.  I  heard  her  say  that  she  intended  to 
educate  her  namesake,  Mary  Margaret.  That 
was  in  the  early  part  of  the  summer  or  early 
fall  before  she  went  to  New  Mexico.  Margaret 
and  her  cousin,  Mrs.  Bates,  were  like  sisters. 
It  seemed  to  me  they  were  almost  like  sisters. 
Miss  MyKle  Pickens,  now  Mrs.  Bates,  was  at 
home  during  the  greater  part  of  the  time  when 
her  father,  Mr.  Pickens,  reared  Margaret  Dey- 
ton. QThey  attended  Weaverville  College  to- 
gether. Miss  Deyton's  mental  condition  was 
good  after  she  came  back  from  New  Mexico  un- 
til she  died.  I  did  not  see  the  will  or  hear  her 
mention  it.  I  have  no  interest  in  this  action. 
I  suppose  you  might  say  that  Miss  Margaret 
Deyton  and  Mrs.  Bates  were  half  first  cousins." 

Mrs.  Mamie  Garrison,  witness  for  pro- 
pounders,  testified: 

"I  am  the  daughter  of  Mr.  George  Pickens. 
Mr.  R.  C.  Pickens  is  my  unde.  I  visited  at  his 
home  often.  Margaret  Deyton  lived  with  my 
uncle,  Mr.  Pickens,  before  she  went  to  New 
Mexico,  for  her  health.  I  saw  her  often.  She 
was  a  great  friend  of  mine.  When  she  returned 
from  New  Mexico  die  was  weak  physically,  but 
mentally  she  was  all  right.  After  she  came 
back  she  was  tired,  and  seemed  to  think  she 
would  get  better,  and  what  she  talked  about 
principally  was  to  tell  about  her  trip  to  New 
Mexico.  I  never  heard  her  say  anything  about 
the  will.  I  went  to  see  her  on  Tuesday  after 
she  came  back  home  and  1^  Wednesday  eve- 
ning. 


tt 


Mrs.  C.  W.  Bates,  witness  for  proponnders, 
testified: 

"My  given  name  is  Myrtle,  and  I  am  the 
daughter  of  Mr.  and  Mrs.  R.  G.  Pickens.  I 
knew  Margaret  Deyton  from  her  babyhood.  I 
was  about  9  years  older  than  she.  I  am  the 
mother  of  this  little  girl,  Mary  Margaret  Bates. 
She  is  my  oldest  child.  The  only  child  I  had 
when  the  will  was  made.  She  was  named  Mary 
for  her  grandmother  and  Margaret  for  my  cous- 
in Margaret  Deyton.  I  am  the  wife  of  Rev. 
C.  W.  Bates,  pastor  of  Grace  Church  at  Greens- 
boro, now.  When  the  will  was  executed  we 
lived  in  Asheville,  where  he  was  pastor  of  the 
Asheville  Methodist  Protestant  Church.  He 
was  pastor  of  the  church  for  6  years.  We  went 
from  there  to  Grace  Church  at  Greensboro.    I 


remember  when  Miss  Deyton  came  back  from 
New  Mexico.  My  husband,  Mr.  Bates,  went  out 
there  for  her  and  brought  her  back.  The  body 
of  those  papers  (A  and  B)  are  in  my  handwrit- 
ing. Margaret  Deyton  deposited  the  paper 
writings  marked  Exhibit  A  and  B,  with  Mr. 
Bates,  and  he  took  them.  He  was  gone  just 
about  a  week.  My  husband  had  no  other  pur- 
pose in  going  to  New  Mexico,  except  to  go 
after  her.  I  was  with  my  cousin  Margaret  al- 
most continually  up  to  the  time  she  died.  She 
died  at  my  mother's  home.  Her  mental  con- 
dition was  excellent  even  to  small  details." 

C.  H.  Shope,  witness  for  propoonders,  tes- 
tified: 

^I  live  at  Weaverville,  about  a  couple  of  hun- 
dred yards  from  Mr.  R.  C.  Pickens'  residence. 
I  knew  Miss  Margaret  Deyton  for  about  10 
years.  She  lived  with  Mr.  Pickens.  I  went  to 
see  her  several  times  after  she  came  back  from 
New  Mexico.  I  do  not  think  she  lived  over  a 
week  after  she  came  back.  May  be  eight  days. 
So  far  as  I  had  any  conversation  with  her  I 
never  detected  anything  wrong  with  her  mind. 
She  was  always  considered  a  bright  girl  in 
Weaverville.  I  did  not  talk  very  much  with  her. 
I  would  go  up  almost  every  day  and  see  her 
and  ask  her  if  I  could  do  anything  for  her.  She 
would  always  answer  me  intelligently.  I  did 
not  allow  her  to  talk  to  me  much,  because  she 
was  weak,  and  it  would  make  her  cough.  I 
am  not  related  to  any  of  the  parties,  and  have 
no  interest  whatever  in  the  suit" 

Mrs.  Loula  Gill,  witness  for  the  propound- 
ers,  testified: 

**I  am  the  daughter  of  Mr.  Wesley  Gill,  of 
Weaverville,  and  have  known  Miss  Margaret 
Deyton  for  about  16  years.  I  lived  about  a 
mile  from  her.  I  went  to  see  her  after  she 
came  back  from  New  Mexico.  I  knew  her  well 
before  she  became  ^sick.  When  I  went  to  see 
her  she  talked  very  sensibly.  Was  in  her  per- 
fectly right  mind." 

Mrs.  Georgia  Bargln,  witness  for  pro- 
pounders,  was  recalled,  and  testified: 

''Deceased  asked  me  to  fill  out  some  checks 
after  she  came  back  to  pay  certain  bills  she 
owed  in  New  Mexico,  and  one  for  Mr.  Bates 
in  the  sum  of  |50.  I  think  she  had  a  dear 
conception  and  understanding  of  her  business  af- 
fairs. I  think  the  check  for  Mr.  Bates  was 
drawn  by  some  one.  I  know  he  got  the  watch 
she  intended  for  him." 

Mrs.  Priscilla  Gale  (wife  of  T.  K.  Gale), 
witness  for  the  propounders,  testified: 

"My  name  is  PrisdUa  Gale,  and  my  home  is 
in  Asheville.  I  am  a  widow,  my  husband  being 
dead.  My  occupation  is  nurse.  I  am  now  en- 
gaged to  nurse  a  patient  at  Tryon,  N.  C,  and 
have  just  come  from  Tryon.  I  knew  Miss 
Margaret  Deyton.  I  nursed  her  during  her  last 
illness.  She  lived  a  week  after  I  took  charge  of 
the  case.  I  was  with  her  all  the  time  during 
that  time.  She  was  sane.  I  remember  her  exe- 
cuting a  paper  writing  that  she  called  her  wilL 
I  signed  each  of  the  two  as  a  witness.    I  saw 
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Miss  Margaret  Deyton  sign  them.  Mr.  and 
Mrs.  Bates,  Mrs.  Pickens,  and  Miss  Annie  Stepp 
and  I  were  present  at  the  time.  I  saw  Miss 
Annie  Stepp  sign  the  paper  writing.  I  cer- 
tainly was  present  when  she  dictated  this  paper. 
She  said  that  she  wanted  to  make  her  wUl, 
and  she  asked  us  to  get  some  paper  so  she 
could  make  her  will,  because  she  said  she 
thought  every  one  ought  to  make  a  will,  and 
then  she  went  ahead  and  made  her  will,  just 
like  it  is  there. 

"By  the  Court:  Who  wrote  it?  A.  Mrs. 
Bates.  She  asked  Mrs.  Bates  to  write  it.  I 
do  not  know  that  I  remember  just  everything 
she  said,  but  she  went  ahead  and  told  what  she 
wanted  each  one  to  have.  What  she  wanted  Mr. 
Pickens  to  have,  and  Mrs.  Pickens  and  Mary 
Margaret  and  Mrs.  Bates.  Stated  what  she 
wanted  each  one  to  have.  After  it  was  written, 
as  Miss  Margaret  dictated  it,  they  read  it 
over  to  her  and  asked  her  if  that  was  all  right, 
and  she  was  satisfied.  That  was  after  she  had 
dictated  it,  and  before  she  signed  it  Mrs.  Bates 
read  it  over  to  her,  and  she  said  it  was  all 
right,  and  she  signed  it  I  signed  it  at  her 
request  What  appears  on  that  card  Exhibit 
A  was  signed  one  day,  and  the  other  was  signed 
the  next  day.  I  think  she  had  thought  of 
things  that  perhaps  she  had  left  out  of  the 
other,  and  wanted  to  be  sure  that  it  was  like 
she  wanted  it,  before  she  left.  When  Exhibit 
B,  the  last  one,  was  signed,  she  just  said  she 
wanted  her  uncle  to  have  that  suit  of  clothes 
and  the  pastor  the  money.  She  said,  I  have  left 
them  out,  and  I  want  to  give  that  $25  to  the 
church.  She  said,  'I  have  not  given  anything 
to  the  church  this  year  and  I  want  to  give 
this,'  and  that  was  put  on  that  I  believe 
Miss  Annie  Stepp  came  in  to  witness  it  I  am 
sure  she  did.  I.  heard  Miss  Deyton  ask  Mrs. 
Bates  to  go  for  her  to  witness  the  will.  She 
asked  Mrs.  Bates  to  go  and  get  Miss  Annie 
Stepp,  and  Mrs.  Bates  went  for  her.  I  saw  her 
sign  ^at  I  did  not  notice  whether  Miss  Annie 
read  it  I  do  not  believe  I  remember  whether 
she  read  it  over.  Of  course,  I  was  busy.  Miss 
Margaret  lived  about  one  week  after  she  came 
back  from  New  Mexico,  and  I  was  her  nurse 
at  the  time.  She  was  very  weak  when  she 
came,  but  still  until  the  last  she  was  not  so 
very  weak.  I  would  take  her  up  in  bed  to 
bathe  her  and  comb  her  hair,  and  she  would  sit 
up  and  make  out  checks.  She  died  of  tuber- 
culosis. Of  course,  she  gradually  got  weaker. 
She  died  about  two  or  three  days  after  she 
signed  those  cards.  Mrs.  Bates,  Mr.  Bates,  Mrs. 
Pickens,  and  myself  were  in  the  room  when  she 
wrote  Exhibit  A.  Miss  Margaret  read  it  over 
after  the  card  was  written.  Mrs.  Bates  read  it 
to  me.  Miss  Margaret  dictated  it  and  read  it 
herself.  She  had  it  in  her  hand.  I  saw  her 
look  at  it  as  she  was  reading  it  She  signed 
her  name.  She  did  not  have  any  help  in 
signing  it  She  held  the  pencil  herself,  or  pen. 
Mr.  Bates,  Mrs.  Bates,  and  Mrs.  Pickens  and 
myself  were  present  when  she  signed  it  No  one 
else  was  in  the  room  when  she  signed  it.  After 
she  looked  it  over  and  signed  it,  then  Mrs. 
Bates  read  it  over  to  me,  and  of  course  I  sign- 
ed it  She  did  not  sit  up  when  she  signed  it 
She  was  lying  down.  I  was  right  in  the  room 
where  she  was,  standing  right  by  the  side  of 
her  bed.  When  I  signed  it  Miss  Margaret  was 
looking  at  me.  No  one  else  in  the  room  at  the 
time. 


"Q.  Who  suggested  to  have  another  witness? 
A.  I  don't  remember  who  suggested  that 

"Q.  But,  anyhow,  some  one  suggested  it?  A, 
Some  one  suggested  it ;  yes. 

"Q.  Mrs.  Bates  wanted  to  have  the  witness? 
A.  Yes. 

**Q.  How  long  was  she  gone  when  she  went 
to  get  Miss  Stepp?  A,  Oh,  not  a  minute  scarce- 
ly. Came  back  with  Miss  Stepp,  Mrs.  Suttles 
now.  After  Miss  Stepp  came  in  she  was  told 
about  the  will.  I  believe  Mrs.  Bates  was  talk- 
ing to  her,  and  said  that  Margaret  wanted  her 
as  a  witness  to  sign  that  She  told  her  that 
Margaret  and  I  had  already  signed  it  Miss 
Stepp  took  the  card  and  pencil  or  pen,  whatever 
it  was  she  signed  it  with.  She  was  standing 
at  the  foot  of  the  bed.  She  was  facing  her,  and 
Miss  Margaret  was  lying  flat  on  her  back.  She 
was  looking  at  her.  I  saw  Miss  Stepp  sign,  and 
Miss  Margaret  certainly  was  in  a  position  to  see 
her  sign  it.  Miss  Stepp  did  not  see  me  sign  it 
This  second  card,  Exhibit  B,  Mrs.  Bates  wrote 
that  It  was  written  in  my  presence,  and  Miss 
Margaret  signed  it  in  my  presence,  and  Mrs. 
Bates  and  myself,  and  I  am  not  sure  that  Mrs. 
Pickens  was  in  there  or  not  I  do  not  remem- 
ber. Miss  Stepp  was  in  the  room.  This  sec- 
ond paper  was  not  signed  by  Miss  Stepp  in  an- 
other room  entirely.  Both  of  them  were  signed 
in  Miss  Margaret's  presence.  Miss  Stepp  came 
in  after  I  had  signed  it  In  both  cases  she 
was  not  in  the  room  when  I  signed  it,  or  when 
Miss  Margaret  signed  it  Mrs.  Bates  told  Miss 
Annie  Stepp  when  she  came  in  the  room  that 
Miss  Margaret  wanted  her  to  sign  the  ^vill  as 
a  witness.  That  was  within  the  hearing  of  Miss 
Margaret  Deyton,  and  was  in  the  room  with 
her.  The  first  paper  was  signed  the  first  after- 
noon it  was  made.  When  she  remembered  those 
things  that  she  wanted  added  onto  the  first  one, 
that  she  had  not  put  down.  She  had  not  told 
them  those  things.  Those  things  she  wanted 
added  to  it  Those  are  the  same  paper  writings 
and  all  parts  of  them  that  I  signed." 

Mrs.  Bates,  recalled: 

**Miss  Annie  Stepp  was  in  the  house  at  the 
time  the  will  was  executed.  I  went  for  her  to 
witness  it  I  said  to  her  (Miss  Stepp),  In  the 
presence  of  Miss  Margaret  Deyton,  'Here  is 
her  will,  and  she  wants  you  to  sign  it'  Miss 
Annie  signed  it  She  was  at  the  table  at  the 
foot  of  the  bed.  It  is  a  small  room,  and  there 
was  a  small  table  at  the  foot  of  the  bed,  and 
she  signed  it  there,  in  view  of  Miss  Margaret 
Margaret  was  lying  on  her  back,  facing  the  foot. 
Miss  Stepp  was  standing  at  her  table  at  the 
foot  of  the  bed.  Mrs.  Gale  was  in  the  room. 
Miss  Annie  Stepp  signed  the  paper  writing  as 
a  witness,  immediately  after  I  made  that  state- 
ment That  was  the  first  paper  writing.  Ex- 
hibit A.  The  paper  writing  Exhibit  B  contains 
two  items.  They  are  in  my  handwriting,  the 
main  body.  I  do  not  recall  whether  Elxhibit 
B  was  signed  by  Miss  Stepp  in  a  different  room. 
I  know  it  was  made  in  the  night  after  the  first 
one  was  made,  and  Miss  Annie  was  asleep,  and 
through  Margaret's  thoughtfulness  she  was  not 
to  be  wakened  before  morning.  I  really  could 
not  tell,  Mr.  Brown,  whether  It  was  signed  in 
a  different  room." 

Mrs.  Annie  Stepp  Suttles,  a  witness  for  tbe 
propoondersi  testified: 


ut 
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"I  liye  at  Black  Mountaixu  My  name  was 
Annie  Stepp  before  I  married  Mr.  Zeb  Sutties. 
I  am  a  cousin  of  Mim  Margaret  Deyton.  I 
was  at  Mrs.  Pickens  when  Miss  Margaret  Dey- 
ton ezecated  the  paper  writing.  I  signed  the 
paper  identified  as  Exhibit  A  as  a  witness. 
There  is  my  signature.  When  I  signed  it  I  do 
not  remember  whether  it  had  already  been  sign- 
ed by  Mrs.  Gale.  I  also  signed  the  paper  iden- 
tified as  Exhibit  B.  I  signed  the  first  paper 
Exhibit  A  in  the  room  where  Margaret  was.  I 
signed  the  seond  paper  Exhibit  B  just  across 
the  haU  from  Margaret's  room  in  Mrs.  Pickens' 
room.  I  do  not  remember  whether  the  doors 
were  open.  X  do  not  know  that.  I  signed  Ex- 
hibit A  in  the  room  where  Margaret  was  pres- 
ent, and  in  where  Margaret  was  sick.  There 
were  several  in  there  at  the  time  I  signed  it, 
but  I  do  not  remember  just  who  they  were.  I 
did  not  see  Miss  Margaret  sign  her  name  to 
Exhibit  A.  I  did  not  see  Mrs.  Gale  sign  her 
name  to  Exhibit  A.  Miss  Margaret  did  not 
tell  me  that  she  had  signed  her  name,  or  that 
she  had  made  her  will.  She  did  not  mention  it. 
The  cmly  person  that  said  anything  to  me  about 
the  paper  writing  was  Mrs.  Bates.  She  told  me 
to  sign  it.  Told  me  that  she  wanted  me  to 
sign  it.  Miss  Margaret  was  lying  on  her  back 
in  bed.  She  could  see  me  sign  it,  if  she  had 
been  looking.  I  do  not  know  where  Mrs..  Gale 
was  at  the  time.  She  could  possibly  have  been 
in  the  room.  I  do  not  know.  I  was  not  at 
the  house  when  the  paper  was  written.  When 
I  came  in  Mrs.  Pickens  told  me  she  was  making 
her  will.  I  did  not  go  in  the  room,  and  then 
Mrs.  Bates  came  and  told  me  to  come  in  and 
dgn  it  Mrs.  Pickens  is  Mrs.  Bates'  mother. 
This  paper,  Exhibit  B,  was  signed  the  next 
morning.  I  do  not  remember  what  names  were 
on  the  paper  when  I  signed  it.  I  did  not  see 
anybody  sign  Exhibit  B.  Miss  Margaret  never 
told  me  she  was  making  her  will.  I  signed  the 
second  paper  Exhibit  B  in  a  different  room. 
Miss  Margaret  could  not  have  seen  me  sign  the 
last  one.  I  do  not  know  where  Mrs.  Gale  was 
at  the  time  I  signed  the  last  one.  Miss  Mar- 
garet never  mentioned  the  will  to  me  at  alL 
Mrs.  Bates  asked  me  to  sign  it.  She  never  re- 
quested me  to  sign  either  one  of  them.  I  did 
not  see  her  sign,  and  she  did  not  request  me 
to  sign  either  one  of  the  papers.  Miss  Mar- 
garet was  very  weak  when  I  went  into  the  room 
and  signed  the  paper.** 


"Exhibit  A. 


*n 


'One  year's  royalty  from  the  mines  to  be 
given  to  Aunt  Mollie. 

'Enough  to  get  1  South  Bend  watch  for  Bert. 

'$50.00  for  Myrtle. 

'My  watch  for  Mollie. 

"Lavaliere  for  lona. 

"Buried  with  Topaz. 

'*$1,000.00  for  Mary  Margaret  for  her  educa- 
tion, to  be  used  cmly  for  that 

"My  suit  and  whatever  clothes  MoUie  would 
like,  including  my  coat,  given  to  her. 

"All  that  remains  over  and  above  these  fore- 
going bequests  be  given  to  MolUe. 

"Margaret  Deyton. 
"Witnesses: 

"Mrs.  Prisllla  Gales. 
"Annie  Stepp. 

•-March  2,  lOlT.** 


**i 


^^t 
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"Exhibit  B. 

$25.00  to  pastor's  salary  in  M.  P.  Church, 
AsheviUe. 
"Nice  suit  of  clothes  for  Uncle  Oris. 

"Margaret  Deyton. 
"Witnesses: 

"Mrs.  Prisilla  Gales. 
"Annie  Stepp. 
"March  2,  1917." 

Caveators  requested  that  the  jury  be  di- 
rected to  answer  the  issue,  "No,"  and  Judge 
Justice  diar^ed  the  Jury  as  follows: 

"Gentlemen,  this  is  a  matter  of  law,  and  the 
court  will  have  to  charge  you  that  under  the 
law  that  this  testimony,  this  proof,  does '  not 
come  up  to  the  requirements  of  the  law,  and 
that,  therefore,  this  wUl  has  not  been  proven  iu 
accordance  with  the  law,  and  the  court  instructs 
you  that  it  is  your  duty  to  answer  this  issue, 
'No.'  That  is  the  ruling  of  the  court  Of 
course,  the  other  side  can  take  it  to  the  Su- 
preme Court  and  have  it  reviewed." 

Propounders  duly  excepted. 
Judgment  for  caveators,  and  propounders 
appealed. 

Mark  W.  Brown,  of  Asheville,  for  cave- 
ators. 

Wells  &  Swain,  of  Asheville,  for  propound- 
ers. 


WALKER,  J.  (after  stating  the  facts  as 
above).  As  the  judge  gave  a  peremptory  In- 
struction to  the  jury  that  the  issue  should 
be  answered,  "No,"  the  evidence  must  be  tak- 
en as  true  and  considered  in  the  most  favor- 
able view  for  the  propounders ;  and,  if  there 
is  any  inference  of  fact  which  the  jury  may 
have  drawn  from  It,  and  which  would  sustain 
the  paper  writing,  or  either  of  them,  as  the 
will  of  the  deceased,  the  charge  was  errone- 
ous, and  we  are  of  the  opinion  that  there 
was  such  evidence. 

[1]  The  legal  effect  of  a  directed  verdict  is 
the  same  as  that  of  a  nonsuit  or  dismissal 
imder  the  statute  (Hinsdale  Act  [Revlsal 
1908,  §  539]);  the  court  does  not  weigh  the 
evidence,  but  assumes  it  to  be  true  in  favor 
of  the  defeated  party.  Cases  directly  in 
point  are  Hodges  v.  Sa  Railway  Ck>.,  122  N. 
C.  992,  29  S.  E.  939 ;  Brown  v.  A  C.  L.  R.  R. 
Co.,  161  N.  C.  578,  77  S.  E.  777;  Harton  v. 
F.  C.  Telephone  Co.,  146  N,  C.  429,  59  S.  B. 
1022,  14  L.  R.  A.  (N.  S.)  956,  14  Ann.  Cas. 
390;  Embler  v.  Gloucester  Lumber  Co.,  167 
N.  C.  457,  88  S.  J).  740;  Denny  v.  Burlington, 
156  N.  C.  33,  70  S.  B.  1085 ;  and,  as  to  effect 
of  nonsuit  in  this  respect,  Brlttain  v.  West- 
all,  135  N.  C.  492,  47  S.  E.  616;  Cotton  v.  Rail- 
road Co.,  149  N.  C.  227,  62  S.  E.  1093 ;  Deppe 
v.  Railroad  Co.,  152  N.  C.  79,  67  S.  E.  262; 
Young  V.  Champion  Fiber  Co.,  159  N.  C.  375, 
74  S.  E.  1051.  Applying  this  familiar  rule  to 
the  evidence,  as  it  appears  in  the  record  we 
conclude  that  there  was  some  proof  from 
which  the  jury  may  have  correctly  drawn 
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inferences  favorable  to  the  proponnders,  and 
tbat  It  should  have  been  referred  to  the  jury 
with  proper  Instructions  on  the  law.  We 
have  set  forth  only  enough  of  the  evidence 
to  show  that  there  was  some,  at  least,  which 
favored  the  propounders'  contention ;  that  is 
only  a  substantial  and  material  part  of  it. 
We  are  not  advised  by  the  charge  as  to  what 
was  the  particular,  and  fatal,  defect  in  the 
proof.  The  testator  was  of  sound  mind,  un- 
usually bright,  as  said  by  one  of  the  witness- 
es, and  in  full  possession  and  use'  of  her  men- 
tal faculties.  There  is  evidence  that  she  had 
signed  the  papers,  and  had  them  signed  by 
one  of  the  subscribing  witnesses,  and  asked 
Mrs.  Bates  to  call  in  Miss  Annie  Stepp  to 
subscribe  as  the  other  witness  to  her  wilL 
This  Mrs.  Bates  and  Miss  Stepp  did,  in  com- 
pliance with  decedent's  request,  and  it  is 
perfectly  manifest  that  the  latter  knew  the 
paper  and  its  contents,  and  there  is  evidence 
that  both  witnesses  signed  the  paper,  as 
witnesses  to  it,  in  testator's  presence  and 
with  her  knowledge.  The  testimony  of  Mrs. 
Gale  shows  this  to  be  the  case,  and  there  is 
more  besides.  The  circumstances  and  sur- 
roundings are  some  evidence  of  it,  from 
which  the  jury  may  reasonably  infer  the 
ultimate  fact  of  the  will's  execution. 

[2,81  It  is  not  required  that  subscribing 
witnesses  should  sign  in  the  presence  of  each 
other  (Watson  v.  Hinson,  162  N.  G.  72,  77 
S.  E.  1089,  Ann.  Gas.  1915A,  870;  Golllns  v. 
Gollins,  125  N.  G.  104,  34  S.  E.  195;  Elbeck's 
Devisees  v.  Granberry,  3  N.  0.  232;  Bevisal, 
§  8113),  nor  is  it  necessary  that  the  will 
should  have  been  attested  in  the  same  room, 
provided  the  witnesses  signed  it,  where  the 
testator  could  see  them  do  so ;  tliat  is,  could 
see  them  sign  the  very  paper  that  she  had 
signed,  so  as  to  prevent  the  substitution  of 
the  genuine  paper  for  another  and  spurious 
one.  It  was  held  in  Graham  v.  Graham,  32 
N.  C.  219: 

"A  will  is  well  attested  by  subscribing  wit- 
nesses when,  though  not  in  the  same  room  with 
the  testator,  they  are  in  such  a  situation  that 
the  testator  either  sees  or  has  it  in  his  power 
to  see  that  they  are  subscribing,  as  witnesses, 
the  same  paper  be  had  signed  as  his  will. 
Where  the,  supposed  testator  could  only  see 
the  backs  of  the  witnesses,  but  not  the  paper 
they  were  subscribing,  hdd,  that  the  paper 
writing  was  not  well  attested  as  a  will.*' 

See,  also,  Gornellus  v.  Cornelius,  52  N.  O. 
593;   Bynum  v.  Bynum,  33  N.  C.  632. 

''Generally  the  witnesses  are  not  required  to 
subscribe  the  will  at  the  express  request  of  the 
testator.  He  need  not  formally  request  the  wit- 
ness to  attest  his  will,  as  the  request  may  be 
implied  from  his  acts  and  from  the  circum- 
stances attending  the  execution  of  the  wilL 
Thus  a  request  will  be  implied  from  the  testa- 
tor's asking  that  the  witness  be  summoned  to 
attest  the  will,  or  by  his  acquiescence  in  a  re- 
quest by  another  that  the  will  be  signed  by 
the  witnesses."    Thompson  on  Wills,  art  449; 


In  re  Herring's  Will,  152  N.  C.  258,  67  S.  E. 
570 ;  Bumey  v.  Allen,  125  N.  C.  314,  34  S.  E. 
500,  74  Am.  St.  Bep.  637;  In  re  Cherry's 
Will,  164  N.  C.  363,  79  S.  E.  288. 

Testator  must  have  seen  the  witnesses,  or 
have  been  able  to  do  so  at  the  time  of  the 
attestation  in  the  position  he  then  was. 
Jones  V.  Tuck,  48  N.  C.  202. 

There  is  another  important  question  here 
which  is  raised  by  the  apparently  conflicting 
testimony  of  Mrs.  Gale  and  Mrs.  Annie  Stepp 
Suttles  as  to  where  the  papers  were  wit- 
nessed and  subscribed  by  the  latter.  The 
law  seems  to  be  settled  in  this  state  that  par- 
ties are  not  to  be  bound  or  concluded  by  the 
testimony  of  one  of  the  subscribing  witnesses, 
but  may  show  the  very  truth  of  the  matter 
by  other  testimony.  As  determined  with  us, 
the  principle  may  be  thus  substantially  stat- 
ed, and  it  is  Well  supported  by  Bell  v.  Clark» 
31  N.  0.  239,  in  which  the  opinion  was  de- 
livered by  that  eminent  jurist.  Chief  Justice 
Ruflin.  The  law  makes  two  subscribing  wit- 
nesses to  a  will  indispensable  to  its  formal 
execution.  But  its  validity  does  not  depend 
solely-  ui)on  the  testimony  of  those  witnesses. 
If  their  memory  fail,  so  that  they  forget  their 
attestation,  or  they  be  so  wanting  in  integrity 
as  willfully  to  deny  it,  the  will  ought  not  to 
be  lost,  but  its  due  execution  and  attestation 
should  be  found  on  other  credible  evidence. 

The  leading  case  on  this  point  is  that  of 
Lowe  V.  Joliffe,  1  Bl.  365,  which  was  a  re- 
markable one,  and  fully  establishes  this  po- 
sition. It  has  never,  we  believe,  been  ques- 
tioned, but  has  been  always  spoken  of  with 
approbation.  In  Jackson  v.  Christman«  4 
Wend.  (N.  Y.)  277,  it  was  laid  down  as  un- 
doubted law  that  if  the  subscribing  witnesses 
all  swear  that  the  will  was  not  duly  execut- 
ed, yet  it  may  be  supported  by  other  witness- 
es or  circumstancea  In  this  court  Lowe  v. 
Joliffe  has  been  always  understood  to  be  law. 
Crowell  V.  Kirk,  14  N.  C.  355.  For  although 
the  law  requires  all  the  witnesses  to  be  called, 
if  within  the  jurisdiction,  it  would  be  most 
unreasonable  to  conclude  the  party  calling 
them,  as  to  the  execution  of  a  will  more  than 
in  respect  to  any  other  instrument  The 
obligee  must  call  the  subscribing  witnesses 
to  a  bond;  but  as  his  testimony  that  it  was 
executed  does  not  conclusively  prove  it,  so 
his  denial  of  his  attestation,  or  of  the  execu- 
tion by  the  obligor,  does  not  absolutely  de- 
stroy it,  but  the  parties  may  give  other  evi- 
dences that  it  was  or  was  not  duly  executed. 
HoUoway  v.  Laurence,  8  N.  C.  49;  1  PhiL 
Evl.  475,  and  the  cases  cited.  The  same  rea- 
son applies  to  a  will  with  even  more  force. 
And  againr,  as  was  said  in  Crowell  v.  Kirk, 
supra,  the  subscribing  witness  to  a  wiU  is 
rather  the  witness  of  the  law  than  of  the 
party  calling  him,  and  therefore  the  party  is 
not  bound  to  take  his  testimony  as  true,  but 
ought  to  be  at  liberty  to  contradict  and  dis- 
credit him.    It  is  Impossible  the  Legislature 
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should  mean  that  one  of  the  most  solemn 
acts  of  a  man's  life  should  be  defeated  by 
the  perjury  of  one  man,  or,  Indeed,  any  num- 
ber of  men,  and  much  less  by  his  defect  of 
memory  or  of  a  discrimination  to  Judge  cor- 
rectly of  the  party's  strength  of  understand- 
ing. For  as  it  Is  In  respect  of  the  fact  of 
execution,  so  it  must  be  In  respect  to  the 
capacity  of  the  party  deceased,  whether  the 
defect  be  alleged  to  arise  from  insanity  or 
the  less  permanent  cause  of  intoxication. 
The  Jury  are  not  confined  to  the  opinions 
given  by  the  subscribing  witnesses  on  that 
point,  nor  to  the  facts  on  which  they  say 
they  formed  their  opinions,  but  may  take 
their  judgment  from  other  sources  on  which 
they  rely  more.  The  case  of  Bell  ▼.  Clark, 
supra,  has  since  been  approved  in  Boone  v. 
Lewis,  103  N.  O.  40,  9  S.  E3.  644,  14  Am.  St 
Rep.  783,  where  Justice  Merrlmon  said 
that— 

The  "grossest  injustice  would  result  if  the 
law  was  otherwise."  "The  maker  ol  a  will," 
said  the  present  Chief  Justioe,  "can  make  an 
acknowledgment  of  his  signature  by  *  *  * 
words,  and  if  you  find  there  was  such  acknowl- 
edgment, that  will  be  sufficient  aclmowledgment 
under  the  law.  It  must  also  be  witnessed  in 
the  presence  of  the  party  making  the  will,  and 
be  must  either  see  the  witnesses  sign  it  or  he 
most  be  in  a  position  to  see  them  sign  it,  and 
to  see  if  they  are  signing  the  paper  writing 
that  he  signed.  *  *  *  They  must  also  sign 
as  a  witness  at  his  request.  It  is  not  necessary, 
however,  that  he  should  make  the  request  him- 
self. If  he  autliorizes  some  one  else  to  get  wit- 
nesses, and  ask  them  to  sign,  then  the  party 
that  he  sends  out  will  act  as  agent,  and  a 
request  made  by  said  person  would  be  the  re> 
quest  of  the  party  signing  the  wilL"  •  In  re  Her> 
ring's  Will,  supra. 

The  material  portion  of  the  evidence  bear- 
ing upon  this  phase  of  the  case  is  as  follows: 

"She  asked  us  to  get  a  paper  so  she  could 
make  her  will.  She  asked  Mrs.  Bates  to  write 
it.  Stated  what  she  wanted  each  one  to  have. 
Mrs.  Bates  read  it  over  to  her,  and  ^e  said  it 
was  all  right,  and  signed  it.  I  signed  it  at 
her  request.  I  heard  Miss  Deyton  ask  Mrs. 
Bates  to  go  for  her  (Miss  Stepp)  to  witness 
the  wilL  When  I  signed  it  Miss  Margaret 
was  looking  at  me.  After  Miss  Stepp  same  in 
she  was  told  about  the  will.  I  saw  Miss  Stepp 
sign.  Miss  Deyton  certainly  was  in  position 
to  see  her  sign  it  The  second  card,  Exhibit  B, 
was  written  in  my  presence,  and  Miss  Margaret 
signed  it  in  my  presence.  Miss  Stepp  was  in 
the  room.  This  second  paper  was  not  signed 
by  Miss  Stepp  in  another  room  entirely.  Both 
of  them  were  signed  in  Miss  Margaret's  pres- 
ence. 
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A,  in  the  room  where  Margaret  was.  I  signed 
the  second  paper,  Exhibit  B,  just  across  the  hall 
from  Margaret's  room,  in  Mrs.  Pidcens'  room. 
I  do  not  remember  whether  the  doors  were  open. 
I  signed  Exhibit  A  in  the  room  where  Margaret 
was  present.  The  only  person  that  said  any- 
thing to  me  about  the  paper  was  Mrs.  Bates. 
She  told  me  to  sign  it  Told  me  what  she  want- 
ed me  to  sign.  Miss  Margaret  was  lying  on  her 
back  in  bed.  She  could  see  me  sign  if  she  had 
been  looking." 


»• 


The  other  attesting  witness,  Mrs.  Annie 
f;tepp  Suttles,  notwithstanding  her  relation 
to  the  parties  and  the  cause,  testified: 

"I  signed  the  paper  identified  as  Exhibit  A, 
as  a  witness.  I  also  signed  the  paper  identified 
as  Exhibit  B.    I  signed  the  first  paper,  Exhibit 


The  testatrix  having  requested  Mrs.  Bates 
to  call  Miss  Annie  Stepp  as  a  witness  to  her 
will  and  having  announced  to  her  In  the 
presence  of  Miss  Deyton  that  the  latter  de- 
sired her  to  witness  her  will.  Bliss  Stepp,  in 
the  presence  of  Miss  Deyton,  and  in  clear 
view  of  her,  signed  Exhibit  A  as  a  witness. 
As  to  that  portion  of  the  will  marked  "Ex- 
hibit B,"  the  caveator  contends  that  it  was 
not  signed  by  the  witness  Annie  Stepp  in  the 
presence  of  the  testatrix,  and  this  is  the  evi- 
dence of  the  witness  Annie  Stepp,  but  the 
other  witness,  Mrs.  Gale,  who  was  entirely 
disinterested  and  not  related  to  any  of  the 
parties,  testified  that  Miss  Stepp  signed  Ex- 
hibit B  also  in  the  presence  of  the  testatrix. 

[4-1]  It  was  not  necessary  that  the  testa- 
trix epiould  have  signed  the  paper,  as  her 
win,  in  the  presence  of  the  witnesses,  provid- 
ed she  afterwards  acknowledged  it  before 
them.  Bumey  v.  Allen,  125  N.  C.  814,  34  S. 
B.  000,  74  Am.  St  Rep.  687;  Umstead  v. 
Bowling,  160  N.  C.  607,  64  S.  E.  868;  In  re 
Herring's  Will,  supra;  In  re  Cherry's  Will, 
164  N.  a  863,  79  S.  E.  288.  The  material  is- 
sues in  a  case,  raised  by  the  pleadings,  should 
be  passed  upon  by  a  Jury,  and  not  by  the 
court,  without  consent  of  the  parties.  Pas- 
our  V.  Lineberger,  90  N.  C.  169;  Whitehurst 
V.  Davis,  3  N.  0.  113;  Smith  v.  Campbell, 
10  N.  C.  590.  Where  there  is  conflicting  evi- 
dence, it  should  be  left  to  the  jury  to  settle 
the  matter  by  a  finding  under  correct  in- 
structions from  the  court.  In  re  Snow's  Will, 
128  N.  C.  100,  38  S.  E.  295 ;  In  re  Bowling, 
150  N.  C.  607,  64  S.  B.  368. 

[7-9]  A  will  has  been  defined  to  be  a  dis- 
position of  property  to  take  effect  on  or 
after  the  death  of  the  owner  of  it  40  Cya 
990,  and  also  as  the  just  sentence  of  our  win 
touching  what  we  would  have  done  with  our 
estate  after  death.  Payne  y.  Sale,  22  N.  C. 
457.  Exhibit  A  in  this  case  appears  to  bear 
evidence  of  its  disposition  character,  for  it 
expressly  refers  to  the  things  given  by  the 
maker  of  it  as  her  "bequests,"  a  word  ap- 
propriate to  a  will  of  property  (Smith  v. 
Eason,  49  N.  C.  84),  and  it  is  often  employed 
by  the  unskilled,  or  unlearned,  to  describe 
both  kinds  of  proi>erty.  Her  intention  to 
make  it  her  will  could  fairly  be  inferred 
from  the  language  and  general  appearance  of 
the  document.  As  to  the  second  Exhibit  B, 
it  has  some  resemblance  to  a  will,  or  a  part 
of  one,  was  subscribed  by  the  same  witnesses, 
and  executed  on  the  same  day  as  Blxhibif  A^. 
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The  Chief  Justice  says  in  the  case  of  In  re 
Edwards,  172  N.  0.  369.  371,  90  S.  E.  418, 419: 

"  'No  particular  form  of  expression  is  neces- 
sary to  constitute  a  legal  disposition  of  prop- 
erty by  wilL  Although  apt  words  are  not  used, 
and  the  language  is  inartificial,  the  court  will 
give  effect  to  it  where  the  intent  is  apparent,' 
gays  Brown,  J.,  in  Kerr  y.  Girdwood,  138  N. 
C.  473  rSO  S.  E.  852.  107  Am.  St  Rep.  551], 
citing  Henry  t.  Ballard,  4  N.  O.  397,  and  In 
re  Belcher,  66  N.  O.  54,  to  the  aboye  purport, 
that:  'Form  will  be  discarded,  and  has  been,  so 
that  an  instrument  in  form  a  deed  has  been 
held  to  be  a  will/  The  subject  is  fully  discussed 
with  ample  citation  in  Morrison  v.  Bartlett  [148 
Ky.  833,  147  S.  W.  761]  41  L.  R.  A.  39.  In 
the  notes  to  this  case  are  many  interesting  cas- 
es in  which  instruments  in  the  form  of  a  con- 
tract, acknowledgment  of  indebtedness,  assign- 
ments, indorsements,  bank  deposits,  commercial 
paper,  leases,  powers  of  attorney,  orders  on  ex- 
ecutors, and  other  informal  papers  are  held  to 
be  sufficient  as  wills  when  the  intent  suffi- 
ciently appears  that  there  is  to  be  a  disposition 
of  the  testator's  property  after  death." 

Kerr  v.  Girdwood,  138  N.  0.  473,  50  S.  E. 
852,  cited  above,  is  reported  with  notes  in 
107  Am.  St.  Rep.  551,  which  cite  Ferrlsi  v. 
Neville,  127  Mich,  444,  86  N.  W.  960.  54  L.  R. 
A.  464,  89  Am.  St.  Rep.  486,  where  the  sub- 
ject Is  fully  discussed  In  a  very  illuminating 
monograph.    In  40  Cyc.  1091,  it  Is  said: 


HI 


'It  is  not  necessary  that  any  particular  form 
of  words  be  used  to  make  a  will.  Any  writing 
to  take  effect  at  death  may  constitute  a  will.' 


t» 


The  power  to  devise  is  purely  statutory 
(In  re  WUl  of  Garland,  160  N.  C.  555,  76  S. 
E.  486),  and  our  statute  does  not  require  any 
particular  form.  The  instruments  here  ap- 
pear to  be  of  a  testamentary  character,  and 
If  properly  identified  and  linked  together  as 
parts  of  the  same  instrument,  and  legally  at- 
tested, they  may  operate  as  the  will  of  the 
decedent.  But  the  facts  must  be  found  by 
the  Jury,  in  order  that  we  may  pass  upon  the 
validity  of  the  paper  writings  as  the  will  of 
the  deceased. 

A  careful  examination  of  the  case  convinc- 
es us  that  there  was  error  in  virtually  with- 
drawing the  case  from  the  Jury. 

New  trial* 


(177  N.  C.  516) 

QUIRE  ▼.  BOARD  OP  OOM'RS  OF  OAU>. 
WELL  COUNTY.    (No.  479.) 

(Supreme  Court  of  North  Carolina.    May  27, 

1919.) 

1.  c0t7ntie8    ^=»150(2)  —  constbxtction    07 
Roads— "Necessaby  Expenses." 

Debts  contracted  for  building  and  maintain- 
ing roads  are  necessary  expenses,  within  Ck)nst. 
art.  7,  §  7,  providing  that  a  county  may  con- 
tract a  valid  debt  for  necessary  expenses,  and 


without  a  vote  of  the  people  and  without  legis* 
lative  sanction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary Expenses.] 

2.  Counties  ^s»19(K2)-^Indebtedne88— Nec- 
BSSABY  Expenses— PoPULAB  Yots— Leqis- 
lative  Sanction.  . 

County  may  contract  a  valid  debt  for  neces- 
sary expenses  without  a  vote  of  the  people  and 
without  legislative  sanction,  under  Const  art 
7,  §  7,  but  it  cannot  exceed  the  limitation  on 
taxation  prescribed  by  article  5,  S  It  to  pay  the 
interest  on  a  debt  so  contracted,  or  provide  a 
sinking  fund  for  the  payment  of  the  principal. 

3.  Counties  ^s>151,  190(1)— Indebtedness- 
Limitation  ON  Taxation— Necessaby  Ex- 
penses. 

A  county  may  contract  a  debt  and  exceed  the 
limitation  on  taxation  for  necessary  expenses 
with  the  approval  of  the  General  Assembly, 
with  or  without  a  vote  of  the  people,  as  the 
General  Assembly   may  determine. 

4.  Counties  ^s»151— Indbbtedness-^Popu- 
lab  votb— ooicpliangb  with  statutes. 

General  Assembly's  requirement  that  the 
question  of  incurring  the  debt  be  submitted  to  a 
vote  amounts  to  a  statutory  restriction,  and  in- 
debtedness cannot  be  incurred  under  the  statute 
unless  approved  by  a  vote  according  to  the  pro- 
visions thereof. 

5.  Statu,te8  ^s»21— Enactment— Rcadino  of 
bllls-<^nbtitutionai.  rsquibements. 

Acts  authorizing  a  county  to  contract  a  debt 
for  necessary  expenses,  and  to  levy  taxes  to  pay 
interest  thereon,  must  be  enacted  in  accordance 
with  Const  art  2,  S  14,  requiring  bill  to  pass 
each  house  on  three  several  days,  and  the  ayes 
and  noes  to  be  entered  on  the  journals  on  the 
second  and  third  readings. 

6u  Statutes  ^s»16(1)— Enactment— Amend- 
ments TO  Bill. 
The  requirement  that,  when  a  material 
amendment  is  adopted,  the  required  readings 
and  entries  on  the  journal,  under  Const  art. 
2,  §  14,  shall  be  taken  anew  on  the  bill  as 
amended,  applies  where  the  amendment  is  by 
separate  act 

7.  Statxttes  ^=»21— Enactment— Reading  or 
Bills— Matebial  Amendment. 

Act  March  10,  1919,  amending  Pub.  Loc. 
Laws  1917,  c.  67,  as  amended  by  Pub.  Loc.  Laws 
1917,  c  453,  increasing  the  maximum  interest 
per  cent  on  a  bond  issue  from  6  to  6  per  cent., 
was  a  material  amendment  and  void  because  of 
General  Assembly's  failure  to  require  the  bill 
to  pass  each  house  on  three  several  days,  and 
the  ayes  and  noes  to  be  entered  on  the  journal 
on  the  second  and  third  readings,  under  Const 
art  2,  §  14. 

8.  Counties  ^=»17&-CoNSTBUcn(>N  or  Roads 

— POPULAB   VOTB— COMPIXANCB   WITH    STAT- 
UTE. 

Under  Pub.  Loc.  Laws  1917,  c,  67,  as  amend- 
ed by  Pub.  Loc  Laws  1917,  c.  453,  authoris- 
ing bond  issue  to  be  approved  by  popular  vote, 
and  providing  that  if  not  approved  at  the  first 
election  that  a  second  election  might  be  held 


^=»For  other  cases  see  sam*  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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without  requiring  a  new  registration  therefor, 
a  vote  at  a  second  election  was  not  invalid  be- 
cause a  new  registration  was  ordered,  the  stat- 
ute not  prohibiting  a  new  registration,  but  mer^ 
If  providing  that  it  was  unnecessary. 

Appeal  from  Superior  Ck>urt»  Caldwell 
County;  Long,  Judge. 

Action  by  V.  D.  Guire  against  the  Board 
of  Commissioners  for  the  County  of  Cald- 
well. Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed. 

This  Is  an  action  to  restrain  the  issue  of 
road  bonds  under  the  authority  of  chapter  67 
of  the  Public  Local  Laws  of  1917,  as  amend- 
ed by  chapter  453  of  the  Public  Local  Laws 
of  the  same  year,  and  by  an  act  ratified 
March  10,  1919. 

The  first  act  authorizes  the  issue  of  bonds 
for  road  purposes  In  Caldwell  county  In  the 
sum  of  1250,000,  bearing  interest  at  not  ex- 
ceeding 5  per  cent,  and  to  run  not  more 
than  40  years. 

It  was  also  provided  in  the  act  that  it 
should  not  be  operative  unless  approved  by 
the  voters  at  an  election  to  be  held  under 
the  act,  but  that,  if  it  should  not  be  approved 
at  a  first  election,  a  second  election  might 
be  held,  but  that  no  new  registration  should 
be  required  for  such  second  election. 

An  election  was  held  imder  this  act  on 
May  8, 1917,  and  a  majority  of  the  votes  cast 
was  against  the  issue  of  the  bond. 

On  March  10,  1919,  the  General  Assembly 
amended  the  act  of  1917  by  changing  the 
rate  of  Interest  from  5  per  cent  to  6  per 
cent,  and  this  last  act  was  not  passed  as  re- 
quired by  article  2,  §  14,  of  the  Constitution. 

An  election  was  thereafter  held  in  May, 
1919,  on  the  question  of  issuing  bonds  at  a 
rate  not  exceeding  6  per  cent  per  annum,  and 
at  said  election  a  majority  of  the  votes  cast 
was  in  favor  of  the  issue  of  the  bonds.  A 
new  registration  was  ordered  for  this  last 
election. 

(1)  The  plaintiff  contends  that  the  de- 
fendant has  no  authority  to  issue  said  bonds 
because  the  amendment  of  1919  was  material 
and  it  was  not  passed  as  required  by  the 
Constitution. 

(2)  That  the  defendant  had  no  right  to 
order  a  new  registration  for  the  second 
election,  and  that  therefore  the  second  elec- 
tion was  irregular  and  void. 

His  honor  held  that  the  defendant  had 
power  and  authority  to  issue  said  bonds,  and 
refused  to  grant  the  restraining  order,  and 
from  the  judgment  entered  accordingly  the 
plaintiff  appealed. 

J.  T.  Pritchett,  of  Lenoir,  for  appellant 
Mark  Squires,  of  Lenoir,  for  appellee. 

ALLEN,  J.  The  following  principles,  ger- 
mane to  the  present  controversy,  are  estab- 
lished by  the  authorittes: 

[1]  1.  Debts  contracted  for  building  and 
maintaining   roads   are   for   necessary   ex- 
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penses.     Hargrave   y.    Commissioners, 
N.  C.  026,  84  S.  B.  1044. 

[2]  2.  The  county  may  contract  a  valid 
debt  for  necessary  expenses  without  a  vote 
of  the  people  and  without  legislative  sanc- 
tion, under  article  7,  ft  7,  of  the  Constitu- 
tion, but  it  cannot  exceed  the  limitation  on 
taxation  prescribed  in  article  5,  §  1,  to  pay 
the  Interest  on  a  debt  so  contracted,  or  to 
provide  a  slnMng  fund  for  the  payment  of 
the  principal.  Herring  y.  Dixon,  122  N.  C. 
424,  29  S.  B.  868. 

[3]  8.  The  county  may  contract  a  debt  and 
exceed  the  limitation  on  taxation  for  neces- 
sary expenses  with  the  approval  of  the  Gen- 
eral Assembly,  with  or  without  a  vote  of 
the  people,  as  the  General  Assembly  may 
determine.  Pritchard  y.  Commissioners,  160 
N.  C.  477,  76  S.  B.  488. 

[4]  4.  When  the  General  Assembly  requires 
the  question  of  incurring  the  debt  to  be  sub- 
mitted to  a  vote,  this  amounts  to  a  stat- 
utory restriction,  and,  when  acting  under 
the  statute,  the  indebtedness  cannot  be  in- 
curred unless  approved  by  the  votes  accord- 
ing to  the  provisions  of  the  statute.  Com- 
missioners V.  Webb,  148  N.  C.  123,  61  S.  E. 
670. 

[6]  5.  Acts  of  the  General  Assembly  au- 
thorizing a  county  to  contract  a  debt  for 
necessary  expenses,  and  to  levy  taxes  to  pay 
interest  thereon,  must  be  enacted  in  accord- 
ance with  the  provisions  of  article  2,  §  14, 
of  the  Constitution,  requiring  the  bill  to 
pass  each  house  on  three  several  days,  and 
the  ayes  and  noes  to  be  entered  on  the  jour- 
nals on  the  second  and  third  readings.  Cot- 
trell  V.  Lenoir,  173  N.  O.  145,  91  S.  B.  827. 

[I]  6.  If  the  enactment  of  the  statute 
a  material  amendment  is  adopted,  "the  re- 
quired readings  and  entries  on  the  journal 
shall  be  taken  anew  on  the  bill  as  amended*' 
(Claywell  v.  Commissioners,  173  N.  C.  659, 
92  S.  B.  483),  and  this  rule  applies  with 
greater  force  when  the  amendment  is  by 
separate  act. 

[7]  Applying  these  principles  to  the  facts, 
the  defendant  is  without  authority  to  issue 
the  bonds  for  roads,  if  the  amendment  of 
1919  is  material,  as  it  appears  from  the 
record  that  the  act  of  1917  provides  for  an 
election  before  issuing  bonds,  and  that  the 
act  shall  not  be  operative  if  a  majority  of 
the  votes  cast  at  the  election  shall  be  against 
road  improvements,  which  was  the  result  of 
the  first  election;  and  the  amendatory  act 
of  1919,  under  which  the  second  election  was 
held,  was  not  passed  as  required  by  article 
2,  §  14,  of  the  Constitution,  and  the  material- 
ity of  the  amendment  cannot  be  questioned 
when  it  is  kept  in  mind  that  it  increases  by 
1  per  cent  the  interest  on  a  bond  issue  of 
1250,000,  running  for  40  years,  thereby  In- 
creasing the  interest  and  taxes  each  year 
12,500,  or  for  the  40  years  ^100,000. 

The  cases  dealing  with  the  materiality  of 
amendments,  discussed  in  oonnectipn  with 
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the  constltatlonal  requirement,  are  Glenn  y. 
Wray,  126  N.  0.  730,  38  S.  B.  167 ;  Brown  v. 
Stewart,  134  N.  G.  357,  46  S.  B.  741 ;  Gommls- 
sioners  v.  Stafford,  138  N.  G.  453,  50  S.  B. 
862;  Bank  y.  Lacey,  151  N.  G.  4,  65  &  B. 
441 ;  Bussell  y.  Troy,  159  N.  G.  366,  74  S.  E. 
1021;  Gregg  y.  Gommlssloners,  162  N.  G.  484, 
78  S.  B.  301;  Brown  y.  Gommissioners,  173 
N.  G.  599,  92  S.  B.  502;  Glaywell  y.  Gom- 
missioners, 173  N.  G.  659,  92  S.  B.  481;  Wag- 
staff  y.  Gommissioners,  174  N.  a  380,  93  S. 
B.  908 — ^in  seyeral  of  which,  following  Brown 
y.  Stewart,  the  rule  Is  stated  negatlyely  as 
follows: 

"We  can  see  no  reason  why  the  amendment, 
hnposlng  no  tax,  creating  no  debt,  nor  Increas- 
ing the  amount  of  the  bonds  or  the  rate  of  in- 
terest thereon,  could  not  be  adopted  by  the  sen- 
ate and  incorporated  Into  the  original  bill  on 
and  before  its  second  reading." 

The  case  of  Prltchard  y.  Gommissioners, 
159  N.  G.  636,  75  S.  Bw  849,  on  which  the 
defendant  relies,  was  correctly  decided,  and, 
when  considered  In  connection  with  the 
record  and  the  opinion  In  the  same  case,  160 
N.  G.  476,  75  S.  E.  488,  Is  In  perfect  har- 
mony with  the  other  authorities. 

In  that  case  the  commissioners  proposed 
to  Issue  bonds  for  roads,  as  stated  In  their 
order,  "under  authority  contained  in  section 
6  of  chapter  600,  Public  Local  Laws  1911,  as 
well  as  under  authority  from  the  Consti- 
tution and  laws  of  North  Garollna,"  and  It 
was  held«  when  the  appeal  was  first  con- 
sidered, that  the  commissioners  could  Issue 
the  bonds/ which  would  be  valid  obligations, 
under  authority  of  the  Gonstitutlon,  art.  7, 
§  7,  and  at  the  second  hearing  that  they 
could  not  exceed  the  constitutional  limit  on 
taxation  for  the  payment  of  interest,  etc., 
except  With  the  approval  of  the  General 
Assembly. 

[I]  The  objection  of  the  plaintiff  to  the 
regularity  of  the  election  because  a  new 
registration  was  ordered,  is  without  merit 
The  provision  in  the  statute,  ''but  no  new 
registration  shall  be  required,"  Is  not  a 
prohibition  on  the  power  to  order  a  new 
registration,  but  a  statement  tihat  it  shall 
not  be  necessary. 

On  the  facts  admitted  we  cannot  sustain 
the  Issue  of  bonds. 

Beversed. 

(177  N.  c.  MS) 

PABVIN  v.  BOABD  OP  GOM'BS  OF  BBATJ- 
FOBT  GOUNTY.     (No.  la) 

(Supreme  Gourt  of  North  Garolina.     May  27, 

1919.) 

0 

1.  GoTTNTiEs  ^s»192— Tax  Levt  fob  Sinking 
Fund— VOTB  of  Peopli&— ''Nsobssabt  Ex- 
pense." 

Tax  levy  for  purpose  of  paying  interest  on 
and  creating  sinking  fond  for  bond  issue  for  lay- 


|ing  out,  opening,  altering,  €ft  improving  pablic 
roads  did  not  require  vote  of  people  under  C^nst. 
art.  7,  I  7,  being  for  purpose  of  paying  debt 
contracted  for  neoessaxy  expense  within  sncli 
statute. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary Bxpenses.] 

2.  GouNTiES  «s>19(K2)  — Highway  Taxes  — 

liDflTATION   OF   AMOUNT. 

Taxes  may  be  levied  for  establishment  of 
roads,  ferries,  and  bridges  for  the  whole  coun- 
ty at  such  places  as  deemed  expedient  by  the 
local  authorities  charged  with  duty  of  provid- 
ing therefor  and  having  supervision  thereof,  un- 
der a  general  law  providing  for  such  cases, 
which  should  be  a  sufficient  approval  of  the 
General  Assembly  when  the  limitation  of  taxa- 
tion under  Gonst  art  6,  §  1,  will  be  exceeded. 

8.  GouNTiEs  ^=»19(K2)— Tax  Levt-^Limita- 
TiON  OF  Amount  —  Intebest  on  Bonds  — 
Sinking  Fund— Appboval  of  Genebai.  Ab- 

8BMBLT. 

Pub.  Laws  1917,  c  284,  authorising  bond 
issue  for  purpose  of  laying  out,  opening,  alter- 
ing, and  improving  public  roads  of  county,  is 
sufficient  approval  of  General  Assembly,  under 
amendments  of  1916  to  Gonstitutlon  in  regard 
to  local,  private,  and  special  legislation,  to  au- 
thorize a  levy  of  the  tax  exceeding  constitution- 
al limitation  under  Gonst.  art.  5,  §  1,  to  pay 
interest  on  the  bond  and  create  sinking  fund 
for  redemption  of  principal. 

4.  GONSTITUTIONAL  LAW  «S>15— AMENDMENTS 
— GONSTBUOnON. 

In  ascertaining  meaning  of  constitutional 
amendments,  the  amendments  will  be  considered 
with  other  parts  of  the  (institution  in  pari 
materia. 

Appeal  from  Superior  Ck)art,  Beanfort 
Ck>unty;  Devln,  Judge. 

Action  by  W.  M.  Parvin  against  Board  ot 
Commissioners  for  the  Gounty  of  Beanfort 
Ftom  judgment  declining  to  grant  restraining 
order,  plaintiff  appeals.    Affirmed. 

Harry  McMullan,  of  Washington^  N.  G., 
for  appellant. 

Lindsay  G.  Warren,  of  Washington.  N.  G., 
for  appellees. 

WALEE3t,  J.  The  f^cts  are  these:  The 
board  of  commissioners  of  Beanfort  county, 
upon  petition  duly  filed  by  more  than  100 
freeholders  of  the  county,  ordered  an  elec- 
tion for  the  people  to  decide  the  question 
'^whether  the  county  road  commission  of  the 
said  county  BhaU  issue  bonds  in  the  sum  of 
one  million  dollars,  for  the  purpose  of  laying 
out  and  opening,  altering  and  improving,  the 
public  roads  of  the  county."  The  question 
was  duly  submitted  to  the  people,  the  elec- 
tion duly  held,  and  the  result  was  that  a 
majority  .of  655  vqted  in  favor  of  issuing  the 
bonds.  The  election  was  held,  ahd  the  bonds 
were  Ordered  to  he  issued,  under  the  provi- 
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lUons  of  Public  Laws  of  1917,  c.  284,  which 
irere  complied  with  in  every  respect.  The 
froard  of  commissioners  now  propose  and  in- 
tend to  levy  a  tax  of  60  cents  on  the  ^100 
in  value  of  property,  and  $1.50  on  the  poll, 
for  the  purpose  of  paying  the  Interest  as  it 
accrues  on  the  bonds,  and  of  creating  a  sink- 
ing fund  sufficient  to  pay  the  bonds  at  their 
maturity.  These  taxes,  when  added  to  those 
Irvied  for  other  purposes,  will  far  exceed 
V\e  constitutional  limit  of  taxation  and  the 
t^jtll  tax  of  $2,  as  fixed  by  the  Constitution, 
i^rd  there  has  been  no  vote  of  the  people 
tak^en  upon  the  levy  of  this  tax. 

The  plaintiff  contends  that  the  tax  will  be 
/(Uegal,  as  there  is  no  special  authority  or 
'"approval"  of  the  General  Assembly  to  levy 
It,  if  it  is  for  a  special  purpose,  and  no  vote 
of  the  people  in  favor  of  it  He  also  con* 
tends  that  the  tax  is  for  a  general  purpose, 
and  the  constitutional  limitation,  therefore, 
cannot  be  exceeded;  and  he  relies,  for  his 
last  position,  on  the  case  of  Southern  Rail- 
way Co.  V.  Cherokee  County  (decided  at  the 
last  term)  07  S.  £.  758.  That  case  is  said 
by  him  to  apply,  because  it  held  that  the 
purpose  for  which  the  tax  was  to  be  levied 
was  a  general  one.  In  that  case  the  tax 
was  intended  to  provide  for  past  deficits  In 
the  revenues  for  ordinary  .and  necessary 
county  expenses,  and  fell  directly  within 
article  5,  S  1»  of  the  Constitution,  prescrib- 
ing the  limitation  and  equation  of  taxation, 
and  not  within  section  6  of  that  article. 
That  a  tax  of  the  kind  which  is  proposed  to 
be  levied  by  the  commissioners,  and  the  levy 
of  which  is  asked  to  be  restrained,  is  for  a 
special  purpose,  has  been  held  in  several 
decisions  of  this  court,  and  notably  in  Brod- 
nax  V.  Groom,  64  N.  0.  244,  at  page  248,  and 
also  in  Herring  v.  Dixon,  122  N.  C,  where 
the  authorities  are  cited  at  page  423,  29  S. 
E.  368.  It  has  also  been  held  by  this  court 
that  the  laying  out,  constructing,  and  re- 
pairing roads  and  bridges  is  a  necessary  ex- 
pense of  the  county,  not  requiring  a  vote  of 
the  people,  under  the  Constitution,  art.  7,  f 
7,  for  the  necessary  taxation  to  pay  the 
same  McOless  v.  Meekins,.  117  N.  C.  34, 
23  S.  E.  90;  Tate  v.  Commissioners,  122  N. 
C.  812,  30  S.  E.  352;  Herring  v.  Dixon,  su- 
pra; Hargrave  v.  Commissioners,  168  N.  C. 
626,  84  S.  E.  1044;  Moose  v.  Commissioners, 
172  N.  O.  419,  90  S.  B.  441.  Ann.  Cas.  1917B, 
1183. 

[1]  The  levy  of  taxes  in  this  case  is  for  the 
purpose  of  paying  the  debt  cMitracted  for  a 
necessary  expense,  namely,  "the  laying  out, 
opening,  altering,  or  Improving  the  public 
roads  of  Beaufort  county,"  and  therefore  did 
not  require  such  a  vote. 

There  was  no  vote  of  the  people  in  regard 
to  the  tax,  but  the  issue  of  bonds  was  ap- 
proved by  such  a  vote,  and  this  course  was 
taken  by  the  commissioners,  as  they  declare, 
under  the  Public  Laws  of  1917,  c.  284. 

99  S.E.-28 


The  question  now  is  whether  that  act  is 
sufficient  authority  for  the  levy  of  the  pro- 
posed tax  since  the  amendments  of  1916  to 
the  Constitution  in  regard  to  local,  private, 
and  special  legislation  were  ratified  and  be- 
came operative.  The  amendment,  so  far  as 
applicable  to  this  case,  provides: 

'The  General  Assembly  shall  not  pass  any 
local,  private  or  special  act  or  resolutian 
*  *  *  autborising  the  laying  out,  opening,  al- 
tering, maintaining,  or  discontinuing  of  faigh- 
ways.  *  *  *  Any  local,  private,  or  special 
act  or  resolution  passed  in  violation  of  the  pro- 
vision of  this  section  shall  be  void.  *  *  • 
The  General  Assembly  shall  have  power  to  pasfi 
general  laws  regulating  matters  set  out  in  this 
section." 

The  plaintiff  does  not  contest  the  validity 
of  the  bonds,  but  admits  that  they  wUl  be 
valid  obligations  of  the  county;  but  he  de- 
nies that  the  commissioners  have  any  power 
to  levy  taxes  to  pay  the  interest  and  provide 
a  sinking  fund  to  take  care  of  the  principal, 
because,  in  the  first  place,  they  are  to  be 
levied  for  a  general  purpose;  and,  secondly, 
because,  if  this  is  not  so,  and  the  taxes  are 
for  a  special  purpose,  the  levy  will  require 
the  speo^  approval  of  the  General  Assem- 
bly, which  %as  not  been  given. 

We  have  answered  the  first  objection.  The 
second  is  more  serious  In  its  nature,  but  we 
do  not  think  that  it  is  attended  with  any 
insurmountable  difficulty.  The  ccmstitutional 
amendment  of  1916,  concerning  the  laying 
out  and  construction  of  public  roads,  was 
evidently  intended  to  do  away  with  tlia 
enormous  flood  of  bills  for  purely  local  and 
special  relief,  which,  could  the  more  easily 
and  safely  be  Intrusted  to  the  domestic  au- 
thorities, who  had  better  opportunity,  by  ac- 
tual observation  and  experience,  to  under- 
stand and  appreciate  what  was  necessary  for 
the  welfare  of  their  particular  community. 

[2]  If  the  language  of  chapter  284  of  the 
Public  Laws  of  1917,  and  section  29  of  the 
Constitution  may  not  extend  to  bills  for  the 
levy  of  the  taxes  to  construct  a  particular 
road,  or  to  erect  a  particular  bridge,  or  es- 
tablish a  particular  ferry,  as  was  held  in 
Brown  v.  Commissioners,  173  N.  C.  598,  92 
S.  E.  502,  and  Mills  v.  Commissioners,  175 
N.  C.  215,  95  S.  E.  481,  we  are  of  the  opin- 
ion that  in  matters  relating  to  general  coun- 
ty administration,  such  as  the' establishment 
of  roads,  ferries,  and  bridges  for  the  whole 
county,  at  such  places  as  deemed  expedient 
by  the  local  authorities,  who  are  charged 
with  the  duty  of  providing  for  such  things, 
and  having  the  supervision  thereof,  it  was 
intended  that  this  might  be  done  by  a  gen- 
.eral  law  providing  for  such  cases,  which 
should  be  a  sufficient  approval  of  the  General 
Assembly  when  the  limitation  of  taxation,  as 
provided  in  the  first  section  of  article  5  of 
the  Constitution,  will  be  exceeded.  -In  the 
cases  above  cited  there  was  special  approval 
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given  for  opening  the  road  In  North  Gove 
township,  McDowell  county,  in  the  first,  and 
the  same  kind  of  approval  given  to  the  con- 
struction of  the  bridge  over  the  Catawba 
river,  between  the  counties  of  Iredell  and 
Catawba,  in  the  second,  of  those  cases.  But 
the  object  and  purpose  of  the  law  of  1917,  c. 
284,  is  more  general  and  of  broader  scope,  as 
it  also  extends  to  matters  concerning  the 
general  administration  of  county  affairs  in 
respect  to  establishing  roads,  bridges,  etc 

[3]  The  tax  proposed  to  be  levied  by  the 
defendants  in  this  case  applies  to  all  the 
.  roads  of  the  county,  or  to  such  portions 
thereof  as  those  having  charge  of  them,  un* 
der  the  provisions  of  the  act  of  1917,  may 
deem  it  expedient  to  open,  lay  out,  and  con- 
struct The  defendants  having  complied  with 
the  terms  of  the  said  act,  and  the  bonds  be- 
ing valid  when  issued,  we  conclude  that  the 
general  law  of  1917,  c.  284,  is  a  sufficient 
approval  of  the  General  Assembly  to  author- 
ize a  levy  of  the  tax,  which  exceeds  the  con- 
stitutional limitation  under  article  6,  §  1, 
to  pay  the  interest  on  the  bonds,  and  to  create 
a  sinking  fund  for  the  redemption  of  the 
principal.  The  act  of  1917  does  not  require 
a  vote  of  the  people  in  order  to  authorize 
the  levy  of  the  tax,  and,  as  we  have  said, 
none  was  required  by  the  Constitution,  as 
the  purpose  for  which  the  tax  is  to  be  levied 
Is  a  necessary  expense,  within  the  meaning 
and  intent  of  article  7,  §  7,  of  that  instrument 
The  Legislature  could  have  provided  for  such 
a  vote,  and  it  may  have  been  wiser  to  do  so, 
as  a  check  or  restraint  upon  Improvident 
action  by  the  local  boards ;  but  this  is  a  mat- 
ter which  must  be  governed  by  its  discre- 
tion, and  is  one  of  legislative  policy  and 
not  of  law.  No  vote  is  required  to  levy  taxes 
for  necessary  expenses,  and  no  other  sanc- 
tion, except  where  all  the  taxes,  including 
the  one  proposed,  wiU  exceed  the  limitation. 
The  Legislature,  for  some  reason  satisfactory 
to  itself,  provided  in  this  instance  that  a  vote 
should  be  required  for  the  issue  of  the  bonds, 
but  none  for  the  tax. 

[4]  We  should  consider  the  amendments  of 
1916,  with  the  other  parts  of  the  Constitu- 
tion in  pari  materia,  in  order  to  ascertain 
what  was  meant  by  the  amendments,  or  we 
have,  at  least,  the  right  to  do  so.  The  peo- 
ple believed  that  the  local  authorities  could 
safely  be  trusted  with  the  powers  conferred, 
with  the  approval  of  the  General  Assembly, 
under  a  general  law,  and  we  do  not  see  why 
this  is  not  a  wise  conclusion.  The  statute 
Is  drawn  with  great  care  and  precision,  the 
only  defect,  if  any  at  all,  being  the  faildre 
to  provide  for  a  vote  of  the  people  upon  the 
question  of  levying  the  tax  to  pay  for  road 
extension  and  improvement;  but  this,  as  we 
have  shown,  is  not  a  fatal  omission,  as  the 
tax  may  be  validly  ordered  to  be  levied  with- 
out this  safeguard.    It  would  seem  that  as 


the  people  voted  for  the  issue  of  bonds,  they 
virtually,  or  impliedly,  voted  for  the  tax, 
as  the  bonds  would  be  of  no  market  value 
without  some  adequate  provision  for  dis- 
charging the  principal  and  interest  of  thi^ 
debt;  but  this  is  not  necessary  to  be  decid- 
ed, and  is  merely  referred  to  incidentally  in 
passing,  and  constitutes  no  part  of  the  Judg- 
ment of  the  court  upon  the  questions  sub- 
mitted to  us. 

There  is  another  question  we  are  request- 
ed to  pass  upon,  as  to  the  effect  of  the  re- 
striction upon  taxation  In  the  act  of  1919; 
but  it  is  not  presented  In  the  record,  and  is 
much  too  important  a  matter  to  be  consid- 
ered until  it  is  so  directly  raised. 

The  questions  we  have  decided,  or  some 
of  them,  were  considered  and  passed  upon 
at  this  term  In  the  case  of  Guire  v.  Commis- 
sioners from  Caldwell  County,  99  S.  E.  430, 
to  which  we  refer. 

It  will  be  certified  that  there  was  no  er- 
ror in  the  Judfirment  below. 

Afilrmed. 


(24  Oa.  App.  199) 

CENTRAL  MFRS.  MUT.  INS.  CO.  r.  GRA- 
HAM.    (No.  10150.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  20,  1919.) 

(ByaahH9  hy  ike  Court,) 

1.  INSUBANOS  ^=»602— Undeb  Evidence,  In- 
suBEs  GuiLTT  or  Bad  Faith  in  Refusing 
TO  Pay  Ciaim. 
Where  a  fire  Insurance  policy  insures  against 
loss  or  damage  to  personalty,  caused  by  fire» 
or  water  used  in  extinguishing  or  checking 
fire,  and  damages  are  claimed  under  such  poli- 
cy by  the  insured,  a  failure  upon  the  part  of  the 
insurance  company  to  investigate  the  alleged 
ices  or  damage,  and  a  denial  upon  the  part  of 
the  company  of  any  liability  whatsoev^,  upon 
the  ground  that  such  loss  or  damage  was  not 
recoverable  under  the  policy,  but  arose  from 
some  cause  not  covered  by  the  policy,  may  be 
considered  as  evidence  of  bad  faith  on  the  part 
of  the  insurance  company  in  refusing  to  pay 
for  such  loss  or  damage,  when  it  appears  that 
the  insured  had  within  the  proper  time  notified 
the  insurance  company  of  his  loss  or  damage 
and  had  requested  payment  therefor,  stating 
that  such  loss  or  damage  had  been  caused  by 
fire  and  water;  the  same  being  a  loss  or 
damage  for  which  the  insurance  company  iras 
liable  under  the  policy.  Such  refusal  upon  the 
part'  of  the  insurance  company  to  adjust  or 
pay  for  any  loss  or  damage  claimed,  after  hay- 
ing received  snch  notice  and  demand  for  pay- 
ment constitutes  evidence  of  bad  faith  in  a 
suit  based  upon  section  2549  of  the  Civil  Code 
of  1910,  even  though  the  insured,  in  a  subse- 
quent conversation  with  the  insurer's  adjuster, 
claimed  damages  for  such  loss  by  reason  sole- 
ly of  concosision  from  dynamite,  a  ground  not 
covered  by  the  policy.  Particularly  does  snch 
refusal  on  the  part  of  the  insurance  company 
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under  tbe  above  drcamstances  constitute  evi- 
dence of  bad  faith,  when  it  appears  from  the 
evidence  of  the  insnrer's  adjuster  that,  within 
a  few  days  after  such  conversation  with  the  in- 
sured, and  within  30  days  after  the  loss  oc- 
curred, the  former  was  put  on  notice  by  the  at- 
torney for  the  insured  that  such  loss  or  damage 
was  covered  by  the  policy,  having  been  caused 
by  water  used  to  extinguish  or  check  fire,  and 
that  the  insured  so  claimed. 

2.  Insubanoe  ^s»602— Evidenoe  of  Ins0b- 
eb'b  EifPLorfi  AS  TO  Reason  fob  Refusing 
TO  Pat  Polioy  Inadmissible. 

For  the  reasons  above  set  out  It  was  not 
error  to  exclude  the  testimony  of  a  witness, 
who  was  an  employ^  of  the  insurance  company^ 
to  the  effect  that  the  insurance  company  re- 
fused to  investigate  the  alleged  loss  because 
the  insured  had  claimed  damages  not  covered 
by  the  policy,  and  because  it  had  been  report- 
ed to  the  witness  that  the  insured  had  so 
claimed,,  and  would  not  comply  with  th«  rules 
of  the  insurance  company,  but  was  demanding 
the  full  value  of  the  policy. 

3.  INSUBANCE  ^=»559(1)— Preliminaby  Pboof 
OF  Loss— Denial  of  Liability— Waiveb. 

The  right  of  an  insurance  company  to  re- 
quire preliminary  proof  of  loss  under  the  terms 
of  a  fire  insurance  policy  is,  upon  denial  of 
any  liability,  waived.     Civ.  Code  1910,  §  2490. 

4.  INSITBANOE   ^=:»602— I|VSUBED   CAN   ReCOV- 

XB  Dauages  fob  Refusal  of  Payment, 
Though  Not  Recovebing  Entibe  Amount 
Claimed— Aitobney's  Fees. 

In  a  suit  to  recover  against  an  insurance 
company  for  loss  or  damage  arising  under  an 
insurance  policy,  where  attorney's  fees  and 
damages  for  bad  faith  are  claimed  under  Civ. 
Code  1910,  §  2549,  a  failure  on  the  part  of  the 
insured  to  recover  the  full  amount  claimed 
and  sued  for  will  not,  after  a  denial  of  any  lia- 
bility whatsoever  by  the  insurance  company, 
preclude  the  insured  from  recovering  against 
the  insurance  company  such  penalty  or  attor- 
ney's fees  on  account  of  any  bad  faith  on  the 
part  of  the  insurance  company  in  refusing  to 
pay  the  loss. 

5.  Dibeot  Testimony  as  to  Mabket  Value. 

"Direct  testimony  as  to  market  value  is  in 
the  nature  of  opinion  evidence.  One  need  not 
be  an  expert  or  dealer  in  the  article,  but  may 
testify  as  to  value,  if  he  has  had  an  opportu* 
nity  for  forming  a  correct  opinion."  Civ.  Code 
1910,  §  5S75. 

6.  Appeal  and  Ebbob  ^=»1033(5),  1078(6)— 
Whebb  Chabge  as  to  Cbedibiuty  of  Wit- 
nesses WAS  Equally  Favobablb  to  Both 
Pasties,  Ebbob  was  Habmless. 

If  the  court  erred  in  its  charge  to  the  jury 
as  to  the  credibility  of  the  witnesses,  as  claim- 
ed in  the  fourteenth  ground  of  the  amendment 
to  the  motion  for  a  new  trial,  the  charge  was 
as  favorable  to  the  plaintiff  in  error  as  to  the 
defendant  in  error,  and  therefore  was  harm- 
less. The  seventh,  eighth,  and  ninth  grounds 
of  the  amendment  to  the  modon  for  a  new  trial, 
not  being  insisted  upon  by  ceunsel  for  plain- 
tiff in  error,  are  treated  as  abandoned. 


7.  Assignments  of  Ebbob  Without  Mebit. 

The  remaining  assignments  of  error  are 
wholly  without  merit. 

8.  Evidence  to  Support  Vebdict. 

The  evidence  is  sufficient  to  authorize  the 
inference  that  the  insurance  company  acted  in 
bad  faith,  that  the  damage  was  caused  from 
water  used  to  check  or  extinguish  fire,  and  oth- 
erwise supports  the  verdict. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  W.  A.  Graham  against  the  Cen- 
tral Manufacturers'  Mutual  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Moore  &  Pomeroy,  of  Atlanta,  for  plaintiff 
in  error. 

Hendrix  &  Silverman,  of  Atlanta,  for  de- 
fendant in  error. 

STEPHENS,   J.   Judgment   afi^med. 

BROYLES,  P.  J^  and  BLOODWORTH,  J., 
concur; 


McCRACKIN  T.  STATE. 
(Court  of  Appeals  of  Georgia. 


(24  Ga.  App.  195) 
(No.  10268.) 

Sept  19»  1919.) 


(8yUahu8  hy  the  Court.) 

1.  Chabgb  on   Voluwtaby  Manslaughteb. 

The  accused  was  tried  for  murder  and  con- 
victed of  voluntary  manslaughter.  Under  the 
facts  of  the  case,  as  shown  by  the  record,  a  new 
trial  is  demanded  because  the  court  erred  in 
charging  the  jury  on  voluntary  manslaughter. 
See  Coleman  v.  State,  121  Ga.  594,  49  S.  E. 
716;  Robinson  v.  State,  109  Ga.  50^  84  S. 
E.  1017. 

2.  Ctheb  AssiQinosNTS. 

As  the  case  is  to  be  tried  again,  it  is  un- 
necessary to  pass  upon  the  other  assignments  of 
error. 
Broyles,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

J.  H.  McCrackin  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Re- 
versed. 

James  Humphreys,  of  Moultrie,  and  E. 
E.  Ck)x,  of  (Camilla,  for  plaintiff  In  error. 

C.  E.  Hay,  SoL  Gen.,  of  Thomasvllle,  for 
the  State. 

BLOODWORTH,   J.     Judgment  reversed. 
STEPHENS,  Jm  concurs. 

BROYLES,  P.  J.  (dissenting).  In  my  opin- 
ion the  law  of  voluntary  manslaughter  was 
involved  in  this  case.  Some  of  the  evidence 
for  the  state  showed  a  voluntary  and  un- 
lawful homicide.  Other  evidence  for  the 
state  showed  that  the  homicide  was  commit- 
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ted  with  malice.  The  evidence  for  the  state, 
as  a  whole,  established  a  case  of  murder. 
Parts  of  the  defendants'  statements  merely 
showed  that  the  killing  was  without  malice, 
either  express  or  implied.  Other  parts  of 
the  statements  showed  that  the  killing  was 
justifiable.  The  statements,  as  a  whole, 
showed  a  case  of  Justifiable  homicide.  The 
jury,  in  a  criminal  case,  however,  can  be- 
lieve a  part,  or  parts,  of  the  defendant's 
statement,  and  reject  other  parts.  They 
can  also  believe  a  part  of  the  statement  in 
preference  to  the  sworn  testimony  of  the 
state,  and  reject  that  part  of  the  state's 
evidence  which  is  in  conflict  with  that  part 
of  the  statement  So,  in  this  case,  the  jury 
were  authorized  to  believe  that  part  of  the 
state's  evidence  which  showed  that  the  kill- 
ing was  voluntary  and  unlawful,  and  to  re- 
ject that  part  which  showed  malice,  and 
which  was  in  conflict  with  those  portions 
of  the  defendants'  statements  which  showed 
no  malice.  They  also  had  the  power  to  ac- 
cept as  true  those  portions  of  the  defendants' 
statements  which  showed  that  the  killing 
was  done  without  malice,  and  to  reject  those 
I>ortions  of  the  statements  which  showed 
justiflable  homicide.  It  follows  that  the 
jury  were  authorized,  by  so  combining  por- 
tions of  the  state's  evidence/  and  portions 
of  the  defendants'  statements,  in  finding 
that  the  homicide  was  voluntary  and  unlaw- 
ful, but  without  any  malice,  either  express 
or  implied,  and  every  such  homicide  is  vol- 
untary manslaughter.  The  statements  of 
the  defendants  showed  that  an  actual  un- 
provoked assault,  with  a  deadly  weapon,  was 
made  upon  them  by  the  deceased,  immediate- 
ly preceding  the  killing.  This  was  sufficient 
to  authorize  an  inference  by  the  jury  that 
the  tmprovoked  assault  upon  the  defendants 
by  the  deceased  had  so  suddenly  aroused 
their  passion  that  the  killing  was  the  result 
thereof,  and  that  there  was  no  deliberation 
or  malice  upon  their  part.  The  court,  there- 
fore, did  not  err  in  instructing  the  jury  upon 
the  law  of  voluntary  manslaughter. 

<112  S.  C.  139) 

WINGO  V.  NEW  YORK  LIFE  INS.  CO. 

MAXWELL  V.  SAME. 

(No.  9881.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1918.) 

• 

1.  Insubanck  ^=»668(7)— Life  Insubance— 
False  Representation  in  Application— 
Evidence— Question  fob  Jxtbt. 

In  suit  on  life  policy  involving  issue  wheth- 
er insured  in  his  application  for  insurance  had 
knowingly  made  false  representation  that  be 
had  not  suffered  from  any  disease  of  the  lungs, 
and  had  not  been  treated  by  a  physician  for  any 
such  disease,  case  Held  for  the  jury. 


2.  Instjbance  ^=3»655(2)-^I/IFB  Insubance— 
Fbaud— Good  Chabacteb  of  Insured. 
In  action  on  life  policy,  the  jury  could  take 
into  consideration  the  evidence  of  good  char- 
acter of  insured,  in  determining  the  allegation 
of  fraud  and  deceit  alleged  by  defendant  to  have 
been  practiced  by  insured. 

Appeal  from  Circuit  Court,  Spartanburg 
CJounty;  Rice,  Judge. 

Action  by  Annie  L.  Wingo  against  the  New 
York  Life  Insuranoe  Company,  and  by  Au* 
gustus  L.  Maxwell  against  the  same  defend- 
ant The  cases  were  tried  together  by  con- 
sent Judgment  for  defendant,  and  plain- 
tilfs  appeaL  Reversed,  and  new  trial  gran- 
ted. 

Nicholls  &  Nicholls  and  John  Gary  Evans, 
all  of  Spartanburg,  for  appellants. 

James  H.  Mcintosh,  of  New  York  City,  and 
Thomas  &  Lumpkin,  of  Columbia,  S..  O.,  for 
respondent 

WATTS,  J.  These  two  cases  were  tried  to- 
gether by  consent  of  counsel  before  Judge 
Rice  and  a  jury  at  Spartanburg,  S.  O.  The 
court,  upon  all  the  facts  being  in  and  on  mo- 
tion of  defendantfs  counsel,  directed  a  ver- 
dict in  favor  of  the  defendant  in  both  cases. 
After  entry  of  judgment  plaintiffs  appeal, 
and  by  three  exceptions  present  the  only 
question  In  the  case:  Was  there  any  testi- 
mony upon  which  the  jury  could  base  a  ver- 
dict for  the  plaintiffs? 

[1]  A  careful  reading  of  the  evidence  sat- 
Isfles  us  that  there  was  ample  testimony  to 
submit  the  case  to  the  jury.  There  was  an  ir- 
reconcilable conflict  between  the  testimony 
Introduced  In  the  case,  particularly  that  of 
Dr.  Bunch  and  that  of  Dr.  Black,  one  on  the 
part  of  the  phiintiff  and  the  other  on  the  part 
of  the  defense.  Dr.  Bunch  was  the  agent  of 
the  defendant  when  he  examined  the  appli- 
cant for  the  insurance  i>ollcies  sued  on,  and 
he  testified  that  Wlngo  never  had  suffered 
from  tuberculosis  and  had  no  spot  or  focus 
on  his  lung.  Dr.  Black,  in  behalf  of  the  de- 
fendant, testified  to  the  effect  that  Wingo 
did  have  tuberculosis,  as  he  thought,  and 
had  a  focus  on  his  lung  that  any  doctor  could 
discover. 

The  evid«ice  of  Crews,  the  agent,  who 
solicited  the  insurance  and  who  was  charged 
with  ascertaining  the  facts  of  Wingo's  health 
when  he  applied  for  insurance,  was  to  the 
effect  that  Wlngo  was  healthy  and  had  no 
signs  of  tuberculosis.  This  testimony  cer- 
tainly should  have  been  submitted  to  the 
jury. 

Justice  Fraser,  in  Gamble  v.  Insuranoe  Co., 
95  S.  a  199,  78  S.  B.  876,  uses  this  language: 

"An  examination  of  the  deceased  by  a  physi- 
cian chosen  by  the  insurer  is  some  evidence  of 
one  or  two  things:  Either  that  the  disease  did 
not  exist,  or  that  its  existence  was  known  to 
and  waived  by  the  insurer." 
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Hla  honor  erred  in  finding  £ac|B  tbat  were 
ezcinsively  the  province  of  the  jury. 

The  defendant  charged  Wingo  with  fraud 
and  misrepresentations  in  obtaining  the  poli- 
cies. All  of  the  witnesses  swore  to  Wingo's 
reputation  for  truth  and  honesty.  The  cir- 
cuit judge  took  from  the  jury  the  right  to 
pass  upon  the  weight  of  the  t^timony.  This 
was  ezdusively  for  them  to  weigh  and  deter- 
mine the  facts  of  the  case  and  determine 
which  was  correct,  the  evidence  of  the  plain- 
tiff or  that  of  the  defendant. 

[2]  The  jury  in  arriving  at  their  verdict 
could  take  into  consideration  the  evidence  of 
good  character  of  the  deceased  in  determin- 
ing the  allegation  of  fraud  and  deceit  al- 
leged by  the  defendant  to  have  been  practiced 
by  him.  All  of  the  evidence,  facts,  and  cir- 
cnmstancea  brought  out  in  the  case  should 
have  be^i  submitted  to  the  jury  for  their  de- 
termination. 

The  exceptions  are  sustained. 

Judgment  reversed,  and  new  trial  granted 

GARY,  C.  J.,  and  HYDRIOK,  FBASBR, 
and  GAOE3,  JJ.,  concur. 
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a  role  of  equity  and  grows  out  of  the  equitable 
doctrine  of  notice,  and  whatever  Is  sufficient  tb 
put  a  party  upon  inquiry  is  good  notice  of  every- 
thing to  which  it  is  afterwards  found  that  such 
notice,  if  diligently  prosecuted,  might  have  led. 

6.  Vendor  and  Pubohabes  ^s»228(?)— Notiob 
— Record— Fraud. 

If  one  purchases  land  with  knowledge  or  no- 
tice that  title  is  in  another,  though  unrecorded, 
derived  from  such  purchaser's  vendor,  it  is  a 
fraud  in  him  to  take  advantage  of  thb  want  of 
registry  to  defeat  the  outstanding  title  by  tak- 
ing a  conveyance  to  himself,  and,  by  reason  of 
the  fraud,  his  deed  will  not  prevail  over  the 
senior  unrecorded  deed* 


(149  Ga.  108) 

DTK  et  bL  v.  WILKINSON.    (No.  1078.) 
(Supreme  Ck)urt  of  Georgia.     May  14,  1019.) 

fSyttahw  5y  the  Court.) 

1.  Vendor  and  Purohaher  ^=3»228<D,  23S— 
Bbcord— Priority— NoncB. 

A  senior  unrecorded  deed  loses  its  priority 
over  a  junior  recorded  deed  for  value  from  the 
same  vendor,  taken  without  knowledge  or  notice 
of  the  existence  of  the  senior  deed.  To  destroy 
the  title  of  a  purchaser  for  value,  acquired  by 
prior  registry,  it  is  essential  that  tiie  purchaser 
should  have  notice  of  a  prior  subsisting  out- 
standing title. 

2.  Vendor  and  Purchaser  ^=»232(2)— Bona 
Fids  Pttrchaber-^Notige—Possession. 

Possession  of  land  is  notice  of  whatever  right 
or  title  the  occupant  has;  but,  in  addition  to 
other  essential  elements  of  possession,  it  must 
be  present,  visible,  and  open. 

3.  Possession— Bona  Fide  Purchases— No- 
tice. 

The  possession  relied  upon  in  this  case  to 
prove  notice  is  held  insufficient  for  that  purpose. 

f Additional  ByUdbu$  5y  editorial  Staff.) 

4.  Vendor  and  Purchaser  ^=»282(2)— Bona 
Fide  Purchaser— NoTict. 

A  purchaser  of  land  cannot  be  affected  by 
a  possession  which  he,  in  the  full  exercise  of  bis 
normal  faculties,  is  unable  to  observe. 

5.  Vendor  and  Purchaser  ^=»232(2>— Pos- 
session AS  NonoB— EyQumr. 

The  doctrine  that  i>ossession  Is  notice  of 
whatever  right  or  title  the  occupant  has  is  really 


Error  from  Superior  Court,  Troup  0>unty ; 
J.  a.  Terrell,  Judge. 

Suit  by  Hilliard  Wilkinson  against  Wil- 
liam Dlz  and  another  to  cancel  a  deed.  Ver- 
dict for  plaintiff,  motion  for  new  trial  over- 
ruled, and  defendants  except  and  bring  er- 
ror.    Beveraed. 

Moon  ft  Davis,  of  La  Orange,  and  B.  O. 
Armistead,  of  Bamesville,  for  plaintiffs  in 
error. 

D.  J.  Gaffney  and  A.  H.  Thompson,  both  of 
La  Grange,  for  defendant  in  error. 

GBORGB,  J.  This  was  a  suit  by  Hilliard 
Wilkinson  against  William  ^Dlx  and  Miles 
Wilkinson  to  cancel  a  deed.  The  controversy 
relates  to  a  tract  of  land  of  one  and  a  quar- 
ter aqres  in  La  Grange,  Ga.  Plaintiff  and  de- 
fendants claim  title  under  Amanda  Wilkin- 
son, who  it  is  admitted  was  seized  in  fee  of 
the  premises.  Plaintiff's  deed  was  executed 
on  April  7,  1915,  but  was  not  recorded  until 
January  9, 1917,  after  the  death  of  the  gran- 
tor. It  recited  a  consideration  of  "love  and 
affection  and  for  many  acts  of  kindness  and 
for  provisions  to  as  much  [as]  the  deed  prem- 
ises are  worth  and  five  dollars."  Defendants' 
deed  was  executed  on  August  23,  1916,  and 
recorded  on  August  25,  1915.  It  contained 
a  warranty  of  title,  and  recited  a  considera- 
tion of  "five  and  no/100  dollars  and  natural 
love  and  affectlMi  and  support  for  the  re- 
mainder of  the  life  of  Amanda  Wilkinson," 
and  expressly  reserved  to  the  grantor  a  life 
estate  In  the  premises.  The  verdict  was  for 
the  plaintiff.  The  defendants'  motion  for 
new  trial  was  overruled,  and  they  excepted. 

[1]  The  single  question  presented  by  the 
record  is  whether  the  evidence  authorized 
the  verdict  Both  deeds,  by  their  terms,  are 
deeds  of  bargain  and  sale.  Martin  v.  White, 
115  Ga.  866,  42  S.  B.  279 ;  Hall  v.  Mayor,  etc, 
of  Calhoun,  140  Ga.  611,  79  S.  B.  588  (2). 
They  were  such  according  to  the  proof.  Sec- 
tion 4198  of  the  Civil  Code  (1910),  relating 
to  the  registry  of  deeds,  provides: 

"The  record  may  be  made  at  any  time,  but 
such  deed  loses  its  priority  over  a  subsequent 
recorded  deed  from  the  same  vendor,  taken  with- 
out notice  of  the  existence  of  the  first." 
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Th6  Ckxle  postpones  an  unregistered  deed 
only  as  against  a  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration. 
The  Junior  deed  was  first  recorded ;  it  there- 
fore takes  precedence,  if  made  upon  a  valu- 
able consideration  and  taken  without  notice, 
over  the  senior  unrecorded  deed  from  the 
same  grantor.  lindley  v.  Frey,  115  Ga.  662, 
42  S.  E.  79 ;  Wadley  Lumber  Ck).  v.  Lott,  130 
Ga,  135,  140,  60  S.  E.  836. 

[2, 3]  As  already  indicated,  the  evidence 
shows  unequivocally  that  the  grantees  in  the 
Junior  deed  were  purchasers  for  value.  There 
is  no  proof  that  they,  at  or  before  the  pur- 
chase, had  actual  knowledge  of  the  convey- 
ance to  the  grantee  in  the  senior  deed,  or  of 
the  existence  of  any  outstanding  title  ad- 
verse to  the  title  which  they  acquired  by  vir- 
tue of  their  purchase  and  deed.  The  com- 
mon grantor  was  in  the  actual  possession  of 
the  land ;  that  is,  she  lived  in  the  only  house 
on  the  lot  at  the  time  of  the  execution  of  the 
deeds,  both  to  plaintiff  and  the  defendants. 
The  grantee  in  the  senior  deed  relies  upon 
his  alleged  possession  to  carry  notice  to  the 
grantees  in  the  Junior  deed.  The  evidence 
on  that  question  is  as  follows:  Immediately 
upon  the  execution  of  the  senior  deed,  the 
grantee  insured  the  dwelling  house,  paid  the 
premiums,  and  rented  "the  pastures"  around 
the  dwelling  house  to  tenants  who  paid  the 
rent  to  him.  There  is  no  proof  that  the  ten- 
ants were  using  "the  pastures*'  for  any  pur- 
pose at  the  time  of  the  execution  of  the  Jun- 
ior deed. 

[4]  The  possession  of  land,  declared  by  sec- 
tion 4578  of  the  Civil  Code  to  be  notice  of 
whatever  right  or  title  the  occupant  has,  is 
actual,  open,  notorious  occupancy  as  opposed 
to  mere  secret  or  clandestine  possession.  One 
who  can  see,  and  yet  will  not  see,  is  volun- 
tarily ignorant,  and  voluntary  ignorance  is 
no  ground  for  relief  in  equity.  However, 
the  purchaser  of  land  cannot  be  affected  by 
a  possession  which  he,  in  the  full  exercise 
of  his  normal  faculties,  is  unable  to  observe. 
See,  upon  the  general  question.  Manning  v. 
Manning,  135  Ga.  597,  69  S.  E.  1126  (8); 
Wade  on  Notice  (2d  Ed.)  §  288  et  seq.;  1 
Warvelle  on  Vendors  (2d  Ed.)  S  271  et  seq. 
The  vendor  did  not  pay  rent  to  the  first 
grantee,  but  recognized  his  title.  It  is  insist- 
ed that  her  possession  was  the  possession  of 
her  vendee.  The  possession  of  the  vendee 
is  generally  adverse  to  the  vendor.  As  be- 
tween the  vendor  and  the  vendee,  her  posses^ 
slon  was,  of  course,  his  possession.  However, 
the  vendor  was  clothed  with  the  apparent 
legal  title,  and  was  in  the  actual  and  ex- 
clusive possession  of  the  premises. 

[5]  The  doctrine  that  possession  is  notice 
of  whatever  right  or  title  the  occupant  has 
is  really  a  rule  of  equity,  and  grows  out  of 


the  equitable  doctrine  of  notice.  Whatever 
is  sufficient  to  put  a  party  upon  inquiry  is 
good  notice  of  everything  to  which  it  is  aft- 
erwards found  such  inquiry,  if  diligently 
prosecuted,  might  have  led.  The  rule  of 
equity  is  the  rule  at  law,  and  is  applicable 
in  the  construction  of  our  registry  acts.  The 
doctrine  of  notice,  as  generally  recognized, 
turns  on  the  question  of  fraud.  Fraud,  or 
mala  fides,  is  the  ground  upon  which  courts 
proceed  in  dealing  with  cases  of  notice. 

[I]  If  one  purchases  land  with  knowledge 
or  notice  that  the  title  is  in  another,  though 
unrecorded,  derived  from  the  party  from 
whom  he  is  purchasing,  it  is  a  fraud  in  him 
to  take  advantage  of  the  want  of  registry 
to  defeat  the  outstanding  title  by  taking  a 
conveyance  to  himself.  His  deed,  by  reason 
of  the  fraud,  will  not  prevail  over  the  sen- 
ior unrecorded  deed.  See,  upon  the  general 
question,  2  Kent's  Com.  171,  172;  1  Story's 
Eq.  Jur.  397 ;  Holmes  v.  Stout,  10  N.  J.  Bq. 
419;  Tuttle  v.  Jackson,  6  Wend.  (N.  Y.)  213, 
21  Am.  Dec  306 ;  Le  Neve  v.  Le  Neve,  3  Atk. 
646,  2  Lead.  Gas.  Eq.  35;  Kettlewell  y.  Wat- 
son, 21  Oh.  D.  705. 

'  Upon  what  principle  can  the  doctrine  of 
notice  be  here  applied?  Amanda  Wilkinson 
was  seized  in  fee  of  the  premises ;  there  was 
not  visible  and  open  possession  of  any  part 
of  the  premises,  ad  verse  to  her  claim  of  title. 
The  vendees  in  the  Junior  deed  offered  to  buy 
her  title.  She  executed  to  them  a  deed  war- 
ranting the  title.  An  application  of  the  doc- 
trine of  notice  agreeably  to  the  contention  of 
the  defendant  in  error  would,  in  the  cir- 
cumstances of  this  case,  amount  to  a  sub- 
version of  it.  Possession  which  could  only 
deceive  and  mislead  the  most  prudent  man 
would  thereby  be  made  to  serve  as  notice 
of  the  outstanding  title  of  the  grantee  in 
the  senior  unrecorded  deed.  A  visible  state 
of  things  inconsistent  with  a  perfect  right 
in  the  person  who  purposes  to  sell  is  the 
foundation  of  the  duty  to  make  inquiry.  Mee- 
han  V.  Williams,  48  Pa.  238.  But  if  the  doc- 
trine is  applied  in  this  case,  the  only  duty 
resting  u];)on  the  vendees  In  the  Junior  deed 
was  to  make  inquiry  of  the  person  in  pos- 
session. They  proposed  to  buy  from  the.  oc- 
cupant She  agreed  to  sell,  and  to  warrant 
title.  She  in  effect  asserted  by  her  offer 
to  sell,  and  by  the  deed  which  she  executed, 
that  she  was  the  owner  of  the  land  and  that 
she  held  possession  in  her  own  right;  and 
under  the  authority  of  Austin  y.  Southern 
Home  Association,  122  Ga.  439,  50  S.  E.  382 
(4),  further  inquiry  by  the  vendees  was  not- 
demanded. 

From  the  foregoing,  it  follows  that  tho 
Judgment  overruling  the  motion  for  new 
trial  must  be  reversed. 

All  the  Justices  concur. 


W.VaO 
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STATE  ex  rel.  KITTLE  v.  RITCHIE  COUN- 
TY COURT  et  aL     (No.  3854.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  13.  1919.) 


(SyUdbus  by  the  Court.) 

1.  Counties  ^=s>160— Intebebt   on   Funds— 
constbucnon  of  statute. 

The  provision  of  section  9,  c.  84»  Acts  1915 
(section  55,  c.  39,  Barnes*  Ciode;  Ck>de  Supp. 
1918^  c.  39,  §  32bIX  [sec.  1582i])  relating  to 
interest  on  public  funds  deposited  in  county 
depositories,  and  saying,  "All  such  interest 
shall  be  credited  to  the  general  county  fund  by 
the  derk  of  the  county  court  and  treasurer," 
includes  interest  accruing  on  and  arising  from 
the  proceeds  of  sales  of  bonds  issued  on  behalf 
of  magisterial  districts  for  the  purpose  of  per- 
manent road  improvement 

2.  Counties  €=»161— Road  Distbict  Bonds— 
Intebest  on  Deposited  Funds— Statute. 

The  provision  of  section  28,  c.  66^  Acts  1917 
(section  29,  c.  43,  Barnes'  Code  1918;  Code 
Supp.  1918,  c  43,  f  28  [sec.  1940]),  relating  to 
public  roads  and  sajring,  "The  interest  accrning 
from  the  deposit  of  funds  derived  from  the  sale 
of  road  district  bonds  in  any  and  all  county  de- 
positories shall  be  credited  to  the  district  road 
fund  by  the  sheriff  of  the  county,"  impliedly 
amends  section  9,  c.  84,  Acts  1915  (section  55, 
c.  39,  Barnes'  Code ;  Code  Supp.  1918,  c.  39,  I 
32bIX  [sec  15821]),  and  requires  interest  on 
the  proceeds  of  district  road  bonds  to  be  credit- 
ed to  the  respective  road  funds  of  the  districts 
on  behalf  of  which  such  bonds  have  been  issued, 
whether  issued  and  sold  before  or  after  such 
amendment  became  effective. 

3.  Counties  ^=9161— Road  District  Bonds- 
Interest — Statute. 

Nothing  in  the  nature  of  the  interest  aris- 
ing from  the  deposited  proceeds  of  such  bond 
sales  constitutes  ground  of  a  legal  presumption 
of  legislative  intent  to  except  it  from  the  opera- 
tion of  the  terms  of  the  statute,  expressly  in- 
cluding it. 

4.  Counties  ^==>161— Road  District  Bonds- 
Proceeds— Interest. 

Nor  is  there  any  difference  between  interest 
arising  from  proceeds  of  sales  of  district  road 
bonds  deposited  before  the  amendment  became 
effective  and  interest  on  such  proceeds  deposited 
after  it  became  effective,  constituting  ground  of 
an  implied  exception  from  the  operation  of  the 
plain  terms  of  the  amending  act. 

5.  Counties  ^s»161— -Road  Distbict  Bonds— 
Intebest— Retboactive  Statute. 

So  interpreted,  the  amending  act  is  not  re- 
troactive. It  operates  only  upon  interest  accru- 
ing after  it  became  effective. 

Original  mandamus  by  the  State,  on  the 
relation  of  V.  W.  lECittle,  against  the  Ctoun- 
ty  Court  of  Ritchie  County  and  others.  Per- 
emptory writ  of  mandamus  awarded. 

M.  F.  Matheny,  of  Charleston,  for  relator. 

Thos.  J.  Davis,  Pros.  Atty.,  of  HarrisvlUe, 
and  Jno.  T.  Simms,  of  Charleston,  for  re- 
spondenta 


(99  S.B.) 

POFFENBARGER,  J.  The  relator  seeks 
a  writ  of  mandamus  requiring  the  county 
court  of  Ritchie  county  to  credit  to  the  road 
fund  of  Clay  district  of  that  county  the  in- 
terest accrued  and  yet  to  accrue  in  the  coun- 
ty depositories  of  that  county,  on  the  pro- 
ceeds of  a  sale  of  bonds  authorized  by  a 
popular  vote  of  that  district  for  pernum^ot 
improvement  of  some  of  its  public  roads. 

The  bond  issue  of  $240,000  was  authorized 
in  May,  1916,  the  bonds  issued  and  sold  some 
time  in  that  year,  and  the  proceeds  depos- 
ited in  certain  banks  designated  as  county 
depositorjles  and  required  by  law  to  pay  in- 
terest on  the  deposits  at  the  rate  of  8  per 
cent 

[1-3]  All  public  moneys  coming  into  the 
hands  of  the  sherilf  of  any  county  are  re- 
quired to  be  kept  in  the  designated  and  qual- 
ified depositories.  B^ng  ex  officio  treasur- 
er of  the  county,  the  sheriff  has  the  custody 
of  all  county  and  district  funds.  For  the 
purposes  of  the  depository  statute  (chapter 
S4,  Acts  1916;  Barnes'  Code,  c.  39,  §S  60 
to  60  {Code  Supp.  1918,  c.  89,  §}  82bl  to 
82bXy  (sees.  1682a-1682o)])  it  defines  pub- 
lic moneys  as  including  all  money  which  by 
law  the  sheriff  in  his  capacity  as  such,  and 
as  treasurer  of  the  county  and  districts.  Is 
authorized  to  collect,  receive  and  disburse 
for  public  purposes.  That  the  proceeds  of 
sales  of  bonds  are  included  is  not  denied. 

Section  9  of  the  statute,  after  having  made 
the  depositories  liable  for  interest  on  all 
money  deposited  In  them  and  required  them 
to  place  it  to  the  credit  of  the  treasurer, 
provides  that — 

"All  such  interest  shall  be  credited  to  the 
general  county  fund  by  the  derk  of  the  county 
court  and  treasurer." 


These  terms  manifestly  include  the  inter- 
est on  the  proceeds  of  bonds.  Such  funds 
are  exceptional  In  character,  but  this  was 
as  well  known  to  the  legislators  as  to  any- 
body else.  Presumptively,  there  were  many 
such  funds  in  existence  at  the  date  of  the 
passage  of  the  act,  and  the  interest  accruing 
from  them  was  not  excepted.  There  are  in- 
stances of  implied  exception,  of  course,  many 
of  them,  but  no  ground  of  such  exception  is 
perceived  here.  The  Legislature  was  deal- 
ing with  the  subject  of  interest  on  public 
moneys,  and  there  is  no  real  difference  be- 
tween interest  arising  from  the  proceeds  of 
bonds  and  Interest  accruing  on  moneys  de- 
rived from  collected  t&xes,  or  funds  appor- 
tioned to  counties  and  districts  from  the 
state  treasury.  Vast  sums  go  to  the  county 
treasuries  from  the  state,  annually,  for  dis- 
trict school  purposes,  as  well  as  from  taxes 
collected  by  state  authorities  from  public 
service  corporations.  That  money  is  always 
apportioned  before  it  is  paid  over,  and,  when 
received,  it  belongs  to  the  respective  funds 
to  which  it  is  apportioned.    If  the  right  to 
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the  interest  followed  the  title  to  the  fond 
on  which  it  accmes,  it  would  have  to  be 
apportioned  in  these  instances,  but  admitted- 
ly it  does  not  Bond  proceeds  cannot  be 
temporarily  used,  perhaps,  by  the  sheriff,  in 
payment  of  warrants,  and  thus  mingled  with 
the  ordinary  funds,  as  state,  county,  and 
school  money  may  be,  but  this  difference  of 
status  has  no  material  bearing  upon  the 
question  of  legislative  intention.  Strictly, 
technically,  and  in  every  other  sense  the  ac- 
cretions from  the  depositories  are  items  of 
interest,  the  subject-matter  of  the  section  un- 
der consideration.  The  legislatiye  purpose 
was  to  obtain  interest  on  temporarily  idle 
public  funds,  without  undue  and  unneces- 
sary labor  and  expense.  Apportionment  of 
it  to  the  various  funds  would  entail  both. 
Assignment  of  it  to  the  general  county  fund 
gives  all  of  the  ^xpayers  of  the  county  the 
benefit  of  it.  The  district  on  bdialf  of 
which  bonds  are  issued  has  no  inherent  right 
to  invest  or  loan  the  proceeds,  while  tem- 
porarily idle.  In  the  vesting  of  the  power  in 
the  custodian  of  the  fund,  the  county  treas- 
urer, the  Legislature  had  obvious  and  un- 
doubted right  to  appropriate  the  interest  to 
such  public  purpose  as  it  saw  fit  to  devote 
it  to.  The  sole  inquiry  here  is  what  is  in- 
tended as  to  the  disposition  of  the  interest 
Seeing  no  ground  of  implied  exception,  we 
are  of  the  opinion  that  the  Legislature  in- 
tended just  what  it  has  said. 

[4,  B]  This  provision  of  the  statute  was 
impliedly  amended,  however,  by  section  28 
of  chapter  66  of  the  Acts  of  1917  (section  29, 
c.  43,  Barnes*  Ctode  of  1918  [Code  Supp.  1918» 
c  43,  §  28  (sec.  1940)]),  saying: 

"The  interest  accming  from  the  deposit  of 
funds  derived  from  the  sale  of  road  district 
bonds  in  any  and  all  county  depositories  shall 
be  credited  to  the  district  road  fond  by  the 
sheriff  of  the  connty." 

This  provision  falls  under  the  same  rule 
of  interpretation.  It  means  what  it  says, 
and  it  is  not  limited  in  its  operation  to 
interest  accruing  on  the  proceeds  of  bonds 
sold  after  the  passage  of  the  act.  Its  terms 
are  general,  and  include  the  interest  on  the 
proceeds  of  bonds  previously  sold.  There  is 
not  a  word  in  it  indicative  of  purpose  to 
except  such  interest,  nor  is  there  any  ground 
upon  which  an  implied  exception  can  stand. 
This  interpretation  does  not  make  the  stat- 
ute retroactive.  It  gives  the  district  road 
funds  the  benefit  of  the  interest  on  such 
deposits  only  from  the  date  on  which  it  took 
effect 

A  writ  of  mandamus  will  be  awarded, 
commanding  the  county  court  of  Bitchle 
county  and  the  sheriff  of  said  county  to 
place  to  the  credit  of  the  road  fund  of  Clay 
district  of  said  county  the  interest  accrued 
on  the  proceeds  of  the  sales  of  bonds  here- 
tofore issued  on  behalf  of  said  district  for 


permanent  road  improvement,  since  the  22d 
day  of  May,  1917,  and  all  such  interest  as 
may  hereafter  accrue  therefrom. 


(84  W.  Va.  216) 

LITTZ  V.  WILLIAMS  et  aL     (No.  3677.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  18, 1919.) 

(8yttahu9  hp  the  OawrL} 

1.  JuDOiOBNT  ^s»685(l)— Bes  Judioata. 

A  cause  of  action  between  persons  who 
were  parties  to  a  former  adjudication,  set  up  in 
a  subsequent  action  between  them,  is  not  rei 
judicata  by  the  former  decision,  unless  it  is 
identical  with  the  one  actually  or  oonstructivelj 
heard  and  determined  in  the  former  suit 

2.  Judgment  ^s>686(2)  —  Bbs   Judicata  — 
Identitt  or  Issue. 

A  cause  of  action  against  a  bank  as  the 
depositary  of  an  agent  in  his  individual  capacity 
is  not  identical  with  one  against  the  same  bank 
as  the  depositary  of  the  principal  of  the  same 
agent ;  wherefore  judicial  determination  of  tihe 
latter  does  not  preclude  an  action  for  the  former. 

3.  Judgment  ^s»566— Bbs  Judicata. 

A  reservation  in  a  decree  in  such  former 
adjudication,  saying"  it  shall  not  be  construed 
to  be  an  adjudication  as  to  the  title  to  the  fond 
in  question,  except  that  it  does  not  belong  to 
the  principal,  saves  the  right  to  proceed  against 
the  bank  as  depositary  of  the  a^nt 

4.  Banks  and  Banking  ^s»134(l,4)  —  Spe- 
cial Deposit— Appbopbiation  bt  Bank. 

A  bank  to  which  a  depositor  owes  a  matured 
debt  may  appropriate  his  general  deposit  to 
payment  of  the  debt;  but  it  cannot  so  appro- 
priate or  apply  a  deposit  made  for  a  known 
special  purpose,  or  under  an  agreement  that  the 
depositor  may  check  it  out  for  special  purposes. 

5.  Banks  and  Banking  ^s>154(8)— Special 
Deposit— Appbopbiation  by  Bank. 

An  agreement  inhibiting  such  appropriatioD 
need  not  be  proved  in  any  particular  manner. 
Evidence  of  the  quality  and  quantity  required 
for  proof  of  any  other  parol  agreement  suflScee. 

6.  Banks  and  Banking  €=»154(9)~Special 
Deposit  in  Bank--Que6tion  fob  Jubt. 

Direct  and'  positive  oral  evidence  of  such 
an  agreement,  strongly  sustained  by  admitted 
facts  and  circumstances,  suffices  to  carry  the 
issue  as  to  its  existence  to  the  jury,  notwith- 
standing riight  contradictions  and  inconsisten- 
cies in  tiie  testimony  of  the  depositor,  relating  to 
incidental  transactions  and  attendant  circum- 
stances. 

7.  Stipulations  «=»18(7)— €on»tbucxion  — 
Fund  in  Litigation. 

A  stipulation  between  the  holder  of  a  fond 
against  which  judgment  creditors  are  proceed- 
ing by  suggestion  and  such  creditors,  as  to  the 
amount  of  the  fund,  withdrawing  that  question 
firom  the  litigation,  li  binding  upon  the  parties, 
notwithstanding  revelation  by  the  evidoice  of 
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ground  of  dispute  as  to  a  relatiyely  small  item 
biduded. 

&  INTEBEST    ^=:»3L2— AFPBOPBIATION    OF    SpS- 

GiAi.  Deposit. 
Wrongful  appropriation  by  a  bank  of  a  spe- 
cial deposit  to  payment  of  a  debt  due  to  it  by 
the  depositor,  and  its  use  of  the  money  during 
the  litigation  over  it,  makes  the  bank  liable  for 
interest  on  the  fund. 

9.  Stipulations  ^=»14(12)— Fund  Involved 
—Right  to  Intebest. 
Failure  of  a  stipulation  as  to  the  amount 
of  the  fund  in  controversy  in  such  case  to  pro- 
vide for  payment  of  interest  in  the  event  of  a 
result  adverse  to  the  bank  does  not  preclude 
right  to  a  judgment  for  interest  on  the  fund. 

Error  from  Oircuit  Ck>i]rt,  Randolph 
County. 

Action  by  D.  B.  Lutz  against  J.  B.  Williams 
and  others.  Judgment  for  plaintiff,  and  the 
People's  National  Bank  of  Elklns  brings 
error.    Affirmed. 

W.  B.  &  B.  L.  Maxwell  and  D.  H.  Hill  Ar- 
nold, all  of  Elklns,  for  plaintiff  in  error. 

Samuel  T.  Spears,  of  Elklns,  and  A.  M. 
Cunningham,  of  Parsons,  for  defendant  in 
error. 

POFFBNBAR6BEl«  J.  The  decision  on  the 
former  writ  of  error  in  this  case,  reported 
in  79  W.  Va.  600,  91  S.  E.  460,  L.  B.  A.  1918A, 
76,  reversed  a  judgment  rendered  on  a  ver- 
dict directed  and  found  in  favor  of  the  Peo- 
ple's National  Bank  of  Elklns,  in  a  proceed- 
ing against  it  by  D.  E.  Lutz,  a  judgment 
creditor  of  J.  E.  Williams,  on  a  suggestion 
founded  upon  an  execution  issued  on  a  judg- 
ment, and  condemned,  a^  being  unsound  and 
untenable,  several  grounds  of  defense  and 
all  of  the  theories  of  right  of  recovery  set 
up  by  the  plaintiff,  except  one,  namely,  that 
of  a  special  deposit  of  the  fund  in  question 
by  WHlUams,  the  debtor,  making  it  available 
for  satisfaction  of  the  claims  of  the  plaintiff 
and  others  similarly  situated.  This  theory 
constituted  the  basis  of  the  new  trial  result- 
ing in  a  verdict  for  the  .plaintiff,  on  which 
judgment  was  rendered  not  only  for  him, 
but  also  for  six  other  judgment  creditors  of 
Williams,  under  a  stipulation  filed  in  the 
case.  To  this  judgment  the  bank  obtained  a 
writ  of  error. 

[1-3]  A  decree  entered  In  seven  chancery 
causes  heard  together  and  pertaining  to  this 
fnnd  was  offered  in  support  of  a  plea  of 
former  adjudication,  but,  in  view  of  the 
character  of  the  decree  and  the  reservations 
therein  made,  the  court  held  the  matter  set 
np  in  this  case  was  not  res  judicata  by  that 
decree.  When  Williams'  checks  drawn 
against  the  fund  in  question  were  dishonored. 
Lots  and  six  other  holders  thereof  brought 
separate  chancery  suits  against  the  bank  to 
obtain  said  fund,  upon  the  theory  of  agency 


in  Williams  for  the  Virginia  Timber  Com- 
pany and  title  to  that  fund  in  his  prindpaL 
All  of  them  were  matured  and  heard  to- 
gether, and  the  theory  on  which  they  pro- 
ceeded wholly  failed ;  the  court  holding  that 
the  fund  did  not  belong  to  the  Virginia  Tim- 
ber Company,  but  that,  on  the  contrary,  it 
was  money  paid  by  that  company  to  Williams 
for  timber.  Accordingly  it  was  held  that  the 
plaintiffs  should  take  nothing  by  their  sev- 
eral bills,  and  that  the  bank  recover  its  costs 
from  them.  Bights  were  reversed,  however, 
to  the  extent  and  in  the  manner  following: 

"But  nothing  herein  contained  shall  be  taken 
to  prejudice  the  right  of  the  plaintiffs  to  proceed 
against  J.  E.  Williams  for  said  debt.  ^  *  * 
It  is  further  ordered  that  nothing  herein  shall 
be  construed  to  be  an  adjudication  as  to  the 
title  or  ownership  of  the  funds  in  question  in 
this  suit,  claimed  to  be  in  the  hands  of  the  said 
People's  National  Bank,  except  to  decide  that 
said  fund  is  not  owned  by  the  said  Virginia 
Timber  Company." 

Of  course,  this  decree  amounts  to  an  ad- 
judication in  favor  of  the  bank,  but  the  sav- 
ing clause  limits  and  defines  the  scope  of  that 
adjudication,  for  it  is  a  part  of  the  decree. 
The  effect  of  a  judgment  or  decree,  like  that 
of  any  other  written  instrument,  is  determin- 
able by  the  language  in  which  It  is  framed. 
As  in  any  other  case  of  interpretation,  one 
clause,  phrase,  or  word  may  limit  or  restrain 
the  effect  of  another.  The  adjudication  in 
favor  of  the  bank  is  qualified  by  a  clause 
showing  the  extent  to  which  It  goes,  namely, 
a  decision  against  title  in  the  Virginia  Tim- 
ber Company.  Exoneration  of  the  bank 
from  liability,  on  the  ground  that  it  was  not 
a  mere  depositary  of  that  company,  precludes 
the  theory  of  exoneration  on  any  other 
ground.  The  maxim,  "£4xpressio  unius  est 
exduslo  alterlus,"  applies.  The  trial  court's 
decision  as  to  the  decree,  however,  was  right 
for  another  reason.  The  cause  of  action  first 
set  up  was  against  the  bank  in  the  capacity  of 
depositary  of  the  Virginia  Timber  Company. 
This  action  proceeds  upon  an  entirely  differ- 
ent basis.  Its  ground  is  that  the  bank  is  the 
depositary  of  J.  E.  Williams.  It  matters  not 
that  both  Williams  and  the  bank  were  par- 
ties to  the  chancery  causes  In  which  the  de- 
cree was  entered.  What  was  involved  in 
those  suits  is  determinable  by  the  ground  of 
action  set  up  in  the  bills,  all  of  which  were 
alike,  and  all  of  which  differed  in  respect  of 
the  ground  of  action  set  forth  in  them  from 
the  one  stated  in  the  declaration  in  this  case. 
The  present  cause  of  action  was  not  eUdt  up 
in  the  chancery  causes  nor  adjudicated  in 
them.  A  cause  of  action  between  the  parties 
to  a  former  adjudication  is  not  res  judicata, 
unless  it  is  identical  with  the  one  actually 
or  constructively  decided  between  them. 
Biem  v.  Bay,  49  W.  Va.  129,  38  S.  E.  630; 
Hudson  V.  Iguano  Land  &  Mining  Co.,  71  W. 


^=»For  other  oasei  see  same  topic  and  Kir^-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Va.  402, 76  S.  E.  797;  De  Sollar  v.  Hanscome, 
158  U.  S.  216,  15  Sap.  Gt  816,  39  Ia  Ed.  956 ; 
Russell  V.  Place,  94  U.  S.  606,  24  U  Ed.  214 ; 
Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24 
L.  Ed.  195. 

[4]  The  evidence  adduced  on  the  fonner 
trial  tending  to  prove  the  fund  in  question  to 
have  been  a  special  deposit  was  deemed  and 
held  to  be  sufficient  to  carry  the  issue  as  to 
whether  it  was  or  not  to  a  Jury  for  determi- 
nation. The  evidence  as  to  the  character  of 
the  deposit  introduced  on  the  second  trial 
varies  in  some  respects  from  that  considered 
on  the  former  writ  of  error,  but  the  strength 
of  its  tendency  to  establish  the  plaintiff's 
case  has  not  been  materially  imparled,  if  at 
all.  Williams,  of  course,  was  the  principal 
witness,  and  slight  inconsistencies  and  con- 
tradictions in  his  testimony  are  invoked 
against  its  sufficiency  to  Justify  the  giving 
of  the  instructions  based  upon  it  and  sustain 
the  verdict  He  had  been  the  agent  of  one 
Kelton  in  extensive  transactions  in  timber, 
and  had  made  himself  liable  to  the  bank  for 
Kelton's  indebtedness  to  it  in  the  sum  of 
more  than  $5,500.  After  having  incurred 
this  indebtedness,  he  continued  to  transact 
business  with  the  bank,  in  the  handling  of 
timber  for  other  parties,  particularly  the 
Virginia  Timber  Ck)mpany.  The  Kelton  fail- 
ure had  occurred  in  November,  1909,  and 
Williams'  passbook  introduced  in  evidence 
shows  an  account   beginning  December  26, 

1909,  but  does  not  disclose  any  charge  of  the 
Kelton  balance  or  indebtedness.  From  that 
date  until  June  30,  1910,  he  made  several 
small  deposits,  against  which  his  checks 
seem   to  have  been  honored.     On  June  30, 

1910,  be  deposited  a  draft  of  the  Virginia 
Timber  Company  for  $640,  and  upon  that 
occasion  he  says  he  entered  into  the  agree- 
ment relied  upon  in  this  case  with  D.  V. 
Moyle,  assistant  cashier  of  the  bank,  who, 
he  says,  then  wrote  the  words,  "Pur.  Agent," 
after  his  name  in  the  passbook.  He  says  he 
told  Moyle  he  was  purchasing  ties  for  the 
Virginia  Timber  Company,  as  their  agent; 
that  they  were  to  send  him  money  with 
which  to  pay  for  them;  that  he  wanted  it 
entered  In  the  bank  as  J.  E.  Williams,  pur- 
chasing agent;  and  that  all  checks  would 
be  signed  as  such  agent  for  the  Virginia 
Timber  Company.  On  July  23,  1910,  he  de- 
posited another  draft  of  the  Virginia  Tim- 
ber Company  for  $374.92.  On  July  26,  1910, 
he  made  a  deposit  of  $302.16,  ,which  he  thinks 
cnme  from  that  company  also,  but,  as  to 
that,,  he  is  not  certain.  Notwithstanding  his 
heavy  indebtedness  to  the  bank,  his  checks 
against  these  deposits  were  honored.  An- 
other draft  of  the  timber  company  for  $1,- 
247.06,  substantially  the  amount  in  contro- 
versy here,  was  deposited  for  collection  Au- 
gust 4,  1910.  When  this  deposit  was  made, 
Williams  did  not  produce  his  passbook,  to 
have  the  entry  made  in  it,  wherefore  he  was 
given  a  receipt  for  the  amount  of  the  draft. 


rand  a  memorandum  was  ffied  in  the  bank. 
He  says  lingamfelter,  the  cashier,  who  took 
the  draft  and  gave  the  receipt  therefor,  re- 
quested him,  in  view  of  the  magnitude  of  the 
amount,  not  to  draw  checks  against  it  until 
after  notification  of  its  payment  Lringam- 
felter  admits  this.  At  that  time  W&lliams 
had  a  balance  of  $350,  and  he  drew  some 
checks  which  could  not  be  paid  out  of  that 
balance,  before  he  was  notified  that  the  large 
draft  had  been  honored.  His  check  in  favor 
of  Lutz  for  $481,20  bears  date  August  5,  1910, 
and  the  following  were  drawn  on  August  6th: 
Fenner  Hart,  $106.04;  William  Batten,  $70; 
Qrawford  and  Yothers,  $31.09;  and  E.  D. 
Nelson,  $94.22.  Those  drawn  In  favor  of  Hart 
and  Batten  were  paid.  On  August  12th  the 
following  checks  were  drawn:  J.  H.  West 
Lumber  Company,  $81 ;  G.  A.  Goodwin,  $201.- 
76;  M.  D.  Osborne,  $177.84  ;  D.  E.  Lutz  & 
Co.,  $241.67;  and  F.  J.  Reed.  $64.  On  Au- 
gust 10th  Williams  made  two  deposits 
amounting  to  $226.46,  but  he  had  three  out- 
standing checks  amounting  to  $606.51,  drawn 
since  the  date  of  the  deposit  of  the  large 
draft  One  of  these,  the  D.  E.  Lutz  check 
for  $481.20,  was  not  presented  for  payment 
until  August  16th.  Williams  says  the  Hart 
and  Batten  checks  were  handed  to  the  payees 
personally,  they  happening  to  be  In  the  dty, 
and  that  the  others  were  mailed  to  the 
payees  on  the  dates  on  which  they  were 
drawn.  Lutz  expresses  the  opinion  that  his 
was  not  mailed  Immediately,  and,  according 
to  his  testimony,  it  was  sent  to  his  office  at 
Mill  Creek.  Hart  and  Batten  were  evidently- 
paid  out  of  the  two  deposits  made  on  the 
10th,  the  $350  balance  of  the  4th  having 
been  reduced  to  $13.77  on  the  9th.  The  bank 
received  notice  by  mail  on  the  morning  of 
August  12th  that  the  large  draft  had  been 
honored.  On  that  day,  and  before  the  bank 
opened,  a  meeting  of  the  directors  was  held, 
at  which  it  was  ordered  that  the  amount  of 
the  draft  be  applied  on  Williams'  check  to 
the  cashier  for  $1,485,  dated  November  9, 
1909,  constituting  part  of  the  indebtedness 
growing  out  of  the  transaction  with  Kelton. 
Whether  he  was  notified  of  this  action  on 
that  day  or  not,  he  swears  he  issued  the 
checks  of  that  date  before  he  was  notified. 
He  also  swears  that  on  the  morning  of  Au- 
gust 12th  Moyle,  the  assistant  cashier,  told 
him  on  the  street  that  the  draft  had  been 
honored  and  he  was  at  liberty  to  draw  checks 
against  it  This  Moyle  denies.  As  to  the 
date  and  circumstances  of  this  alleged  trans- 
action or  conversation,  Williams*  testimony 
is  somewhat  contradictory.  In  his  testimony 
on  the  former  trial  he  had  given  August  lOth 
as  the  date  thereof.  In  his  testimony  given 
in  the  chancery  cause  he  stated  that  he  had 
met  Moyle  in  the  evening  going  from  the 
bank  to  his  residence.  On  this  trial,  after 
having  ascertained  that  the  bank  recdved  no- 
tice of  payment  on  the  morning  of  the  12th, 
he  admits  that  he  may  have  been  in  error  as 
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to  the  exact  time  in  his  former  testimony, 
but  he  swears  positively  that  he  met  Moyle 
on  the  street  and  was  advised  by  him  that  he 
was  at  liberty  to  draw  checks  against  the 
draft,  and  that  he  did  so  before  he  received 
notice  of  the  application  of  the  amount  of 
the  draft  to  the  old  check  of  |1,485.  Moyle's 
denial  is  somewhat  argumentative.  In  sup- 
port of  it  he  invokes  improbability  of  the 
transaction  from  the  fact  that  he  received 
notice  of  the  payment  of  the  draft  only  on 
the  morning  of  the  12th,  and  that  on  that 
day  the  application  to  the  old  debt  had  been 
made.  Williams,  however,  admitting  possi- 
bility of  mistake  in  his  former  testimony  as 
to  the  exact  date  and  circumstances,  swears 
positively  that  he  had  such  a  conversation 
with  Moyle  on  the  street  before  he  drew  the 
checks  bearing  date  August  12th,  and  far- 
ther that  he  sometimes  met  Moyle  on  the 
street  coming  from  the  bank  and  before 
banking  hours.  There  is  conflict  in  the  evi- 
dence concerning  the  alleged  agreement  as  to 
the  form  of  the  account  or  passbook  also. 
Both  Lingamfelter  and  Moyle  admit  that  the 
handwriting  of  the  memorandum  on  the  pass- 
book, "Pur.  Agt.,*'  looks  like  that  of  Moyle. 
Ldngamfelter  says  he  thinks  It  is  his.  Moyle 
denies  any  recollection  of  having  written  it, 
but  does  not  deny  similarity  of  the  hand- 
writing to  his  own.  He  says  Lingamfelter 
made  up  the  book,  but  that  the  memorandum 
seems  to  have  been  put  on  afterwards. 
Nearly  all  of  the  checks  drawn  by  Williams 
bear  the  addition  or  letters  "P.  A."  after  his 
signatures.  It  seems  that  all  of  those  given 
for  ties  and  timber  are  signed  in  that  way. 
He  swears  in  this  case  he  told  Lingamfelter, 
at  the  time  of  the  deposit  of  the  large  draft, 
he  wanted  to  check  against  it  for  ties  or  tim- 
ber, but  on  cross-examination  he  is  made  to 
admit  that  he  had  made  an  apparently  con- 
trary statement  in  his  testimony  in  the  chan- 
cery causes.  On  redirect  examination  he  ex- 
plains this  by  saying  it  related  only  to  the 
memorandum  on  the  passbook  as  to  the  ca- 
pacity in  which  he  carried  the  account,  and 
not  to  the  use  of  the  fund  in  question. 

It  is  hardly  necessary  to  say  the  questions 
of  credibility  and  veracity  arising  out  of  this 
mass  of  testimony  fall  within  the  province  of 
the  Jury,  unless  they  are  governed  and  dis- 
posed of  by  some  controlling  fact  admitted 
or  conclusively  established  by  the  evidence. 
Nothing  of  that  kind  is  perceived.  Williams' 
testimony  as  to  the  character  of  his  account 
is  not  limited  to  the  one  draft  of  $1,247.06. 
It  goes  back  to  June  30,  1910,  and  includes 
all  deposits  of  checl^s  and  drafts  on  account 
of  purchases  of  timber  after  that  date,  and 
it  finds  very  strong  support  in  the  admitted 
conduct  of  the  bank  and  its  officials  with 
reference  to  his  account  and  deposits  of  that 
kind.  He  swears  they  knew  his  financial 
condition  and  his  contemplated  sources  of 
money  for  deposit;    and  they  did,  for  his 


principal  in  former  transaction  had  failed, 
and  in  his  failure  had  involved  him  in  large 
indebtedness  to  the  bank.  They  also  knew 
his  liability  for  this  indebtedness  was  bitter- 
ly disputed.  From  December,  1909,  until  June 
30,  1910,  he  had  carried  a  small  checking  ac- 
count, in  which  the  old  indebtedness  had  not 
been  charged  up.  On  June  30th  or  July  1st 
he  deposited  his  first  draft  of  the  Virginia 
Timber  Company,  $640,  and  it  was  on  that 
date,  he  claims,  that  the  bank  agreed  with 
him,  through  its  cashier  and  assistant  cash- 
ier, to  permit  him  to  make  such  deposits  and 
check  against  them,  and  changed  the  char- 
acter of  his  account  from  that  of  "J.  B.  Wil- 
liams'* to  "J.  E.  Williams,  Purchasing 
Agent."  Checks  against  that  d^osit  and 
other  similar  ones  were  honored  by  the  bank, 
notwithstanding  the  existence  of  the  old  in- 
debtedness. Although,  after  notice  not  to 
draw  checks  against  the  large  deposit  of  Au- 
gust 4th,  until  after  notification  of  payment 
of  the  draft,  he  drew  several  checks,  includ- 
ing the  one  in  favor  of  Latz,  before  he  was 
notified  of  the  payment  of  the  draft,  he  no 
doubt  had  absolute  confidence  in  the  financial 
ability  and  the  integrity  of  the  drawer,  and 
felt  that  he  could  safely  check  against  the 
deposit,  even  though  some  of  his  checks 
might  be  presented  before  notice  of  payment 
of  the  draft  According  to  his  testimony,  the 
only  condition  of  payment  of  his  checks  was 
payment  of  the  draft  he  had  deposited,  and, 
having  full  confidence  In  the  integrity  of  the 
deposit,  he  may  have  felt  that  the  possibility 
of  slight  delay  in  the  payment  of  his  checks 
was  not  a  matter  of  serious  consequence. 
The  informal  understanding  between  him 
and  Lingamfelter  may  have  meant  no  more 
than  notice  that  his  checks  would  not  be 
paid  until  receipt  of  notice  that  the  draft 
had  been  honored.  That  would  not  be  an 
unfair  interpretation  of  it,  and,  so  interpret- 
ed, it  did  not  forbid  the  drawing  of  the 
checks.  Having  a  balance  of  $350  and  other 
money  in  prospect,  which  came  In  on  the 
10th,  and  having  deposited  a  good  draft  of 
$1,247.06,  he  may  have  thought  he  had  made 
reasonable  provision  for  the  checks,  and  the 
circumstance  relied  upon,  namely,  the  draw- 
ing of  checks  for  $782.65,  in  addition  to  some 
already  out.  Is  not  sufficient  to  preclude  the 
Jury  from  passing  upon  the  direct  and  cir- 
cumstantial evidence  tending  to  prove  the 
agreement  claimed.  It  is  not  wholly  nor 
vitaly  inconsistent  with  the  oral  evidence  of 
the  agreement.  Nor  is  the  fact  that  he  drew 
some  small  checks  against  these  deposits 
for  other  purposes  than  payment  for  timber. 
He  says  his  commissions  included  in  the  pay- 
ments to  him  were  sufficient  to  provide  for 
such  checks.  The  evidence  warranted  the 
finding  that  all  of  his  deposits  and  checks  of 
considerable  size  were  on  account  of  tim- 
ber. He  was  induced  to  say  on  cross-exami- 
nation that  the  account  was  a  general  check- 
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ing  account,  but  that  verbal  characterization 
of  it  is  not  conclusive.  It  must  be  considered 
in  the  light  of  all  other  evidence. 

[S,  8]  Some  small  and  unexplained  deposits 
which  may  have  been  timber  money,  and 
probably  were,  and  the  drawing  of  a  few 
small  checks  for  purposes  other  than  pay* 
ment  for  timber,  are  not  conclusive,  nor 
do  they  make  the  deposits  in  question  general 
in  the  sense  of  liability  to  appropriation  or 
set-off,  in  violation  of  the  bank's  agreement. 
The  issues  here  are  not  matters  of  technical 
definition,  accounting,  or  bookkeeping.  The 
first  inquiry  is  whether  there  was  an  agree- 
ment, possibly  contrary  to  the. form  of  the 
account,  and  the  second  whether  the  bank 
shall  be  required  to  comply  with  Its  agree- 
ment. The  former  is  one  for  Jury  determi- 
nation, and  nothing  in  the  policy  of  the 
law  absolves  a  national  bank  or  another  kind 
of  a  bank  from  the  obligation  of  such  an 
agreement  Authorities  cited  in  the  opinion 
delivered  in  the  former  decision  in  this  court 
amply  sustain  both  propositions.  They  also 
define  the  character  of  the  evidence  requisite 
to  the  establishment  of  such  an  agreement, 
in  accordance  with  the  rule  enunciated  in 
that  opinion.  The  agreement  need  not  be 
formal  or  specific.  In  kind  and  quality,  the 
evidence  may  be  such  as  suffices  to  establish 
any  other  agreement  Here  we  have  direct 
and  positive  evidence  of  a  specific  agreement, 
supported  by  strongly  probative  circum- 
stances. 

The  four  instructions  given  for  the  plain- 
tiff do  not  depart  in  any  material  respect 
from  the  legal  principle  governing  the  case. 
It  Is  said  two  of  them  assume  that  the  Lutz 
check  was  part  of  the  deposited  draft,  but 
a  close  scrutiny  of  their  terms  does  not  re- 
veal anything  of  the  kind.  It  is  charged 
that  another.  No.  4,  propounds  the  theory 
that  the  deposit  was  specially  set  apart  for 
payment  of  certain  checks,  and  that  It  was 
improperly  given  because  there  was  no  evi- 
dence to  sustain  that  theory.  Williams 
swears  he  told  the  cashier  it  was  to  be  used 
in  payment  for  timber,  and  the  latter  does 
not  deny  It.  AU  of  the  checks  in  question 
were  timber  checks.  The  criticism  of  the  re- 
maining one  is  based  largely  on  Williams* 
definition  of  the  account,  to  which  reference 
has  been  made.     Whether  the  deposit  was 


Bpedal  does  not  depend  wholly  upon  that 
The  other  evidence  Justified  the  giving  of  the 
instruction.  The  modification  of  defendant's 
instruction  No.  4  so  as  to  put  In  the  elemeot 
of  consent  as  an  essential  requirement  of 
authority  in  the  bank  to  convert  a  special 
deposit  into  a  general  one  was  clearly  proper. 
To  have  given  it  without  such  modification 
would  have  been  erroneous. 

The  stipulation  under  which  Judgment  was 
rendered  for  the  seven  creditors  proceeding 
by  suggestion  against  the  fund,  on  the  final 
determination  in  this  case,  of  the  issue  as  to 
the  right  to  charge  it,  expressly  provided  for 
such  Judgment.  The  entry  thereof  was  made 
the  subject  of  an  assignment  of  error,  but 
it  seems  to  have  been  abandoned. 

[7-i]  It  is  insisted,  however,  that  the  judg- 
ment departed  from  the  stipulation,  or  vio- 
lated it,  in  respect  to  two  matters,  the 
amount  of  the  fund  and  allowance  of  interest 
thereon.  The  stipulation  fixed  the  amount 
of  the  fund  at  $1,372.90,  by  inclusion  of  the 
small  balance  of  $126.46  due  Williams  at  the 
date  of  notice  of  payment  of  the  draft  The 
stipulation  effectually  removed  the  question 
of  the  amount  of  the  fund  from  the  arena  of 
combat  But  for  It,  the  amount  included  in 
the  agreement  between  the  bank  and  Williams 
might  have  been  an  issue  In  the  trial,  and  the 
Jury  might  have  found  either  way  as  to  the 
small  balance.  As  the  bank  took  the  fund  in 
question  and  used  It  in  violation  of  the  agree- 
ment, and  did  not  hold  it  as  a  trust  fund  sub- 
ject to  the  order  of  the  court,  it  was  properly 
chargeable  with  interest  thereon,  unless  the 
stipulation  excluded  interest  Shank  v. 
Groff,  45  W.  Va.  543,  32  S.  E.  248;  Thompson 
V.  Lyon,  40  W.  Va.  97,  20  S.  B.  812;  Mc- 
Veigh's Ex*r  V.  Howard,  87  Va.  590,  IS  S.  E. 
81 ;  Hatcher  v.  Lewis,  4  Rand.  157 ;  Jones  v. 
Williams,  2  Call.  106.  Allowance  of  interest 
is  not  preclq,ded  by  the  stipulation.  As  to 
interest,  it  is  silent  The  fund  was  in  liti- 
gation in  the  chancery  causes,  but  those 
causes  were  defeated,  ax^d  the  status  of  the 
fond  was  not  altered  by  any  procedure  in 
them.  Since  August  12,  1910,  the  bank  has 
had  the  use  of  the  money  and  the  status 
of  the  fund  was  not  altered  by  any  proce- 
dure. 

Perceiving  no  error  in  the  Judgment,  we 
will  affirm  it 
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J.  B.  POLING  GO.  T.  HUFFBiAN  &  FROST. 

(No.   3748.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  13,  1919.) 

(ByTlahut  by  the  Court.) 

1.  SaJLES     €=s>199,     201(1)— DSLIVEBY--NECBB- 

snr— Passing  of  Title. 
Delivery  of  possession  is  not  indispensable 
to  the  passing  of  titie  to  the.  purchaser,  under 
a  contract  for  the  sale  of  personal  property,  and 
the  parties  may  by  the  terms  and  provisions  of 
their  contract  evince  an  intention  to  pass  title 
before  delivery,  in  which,  case  their  intention 
governs. 

2.  Loos  AND  LoooiNO  ^==>84(1)— Sales-'Man- 

UTACTUBED  TlMBEB— VESTING  Of  TTTLB. 

In  a  contract  for  the  sale  of  lumber  to  be 
manufactured  and  stacked  by  the  seller,  a  stipu* 
lation  that  it  shall  be  at  tiie  latter's  risk  until 
dried  is  not  inconsistent  with  the  vesting  of 
title  in  the  purchaser  as  soon  as  the  lumber  is 
stacked,  nor  does  it  evince  an  intention  by  the 
seller  to  retain  the  title. 

3.  Loos  AND  Logging  ^=s»34(1>— Poikchasb  ot 

Lumbbb—Passing  of  TnxB— Constbugtion 

OF  CONTBAOT. 

Under  a  contract  for  the  purchase  of  all  the 
lumber  to  be  manufactured  by  the  seller  from 
a  certain  tract  of  land  and  stacked  on  the  mill- 
yard  to  dry,  to  be  paid  for  at  stated  prices  per 
M.  feet,  depending  on  the  kinds  and  grades,  the 
terms  of  payment  being  $000  cash,  and  such 
sums  monthly  thereafter  as  will  meet  the  operat- 
ing expenses  of  the  seller,  providing  that  there 
shall  be  enough  lumber  stacked  on  the  miliyard 
or  at  the  railroad  to  cover  such  sums,  the  terms 
thereof  having  been  complied  with  by  the  pur- 
chaser, vests  title  in  him  as  soon  as  the  lumber 
is  manufactured  and  stacked. 

Error  to  Circuit  Court,  Randolph  Ckninty. 

Action  by  the  J.  E.  Poling  Company 
a^inst  Huffman  &  Frost  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed, and  new  trial  granted. 

Talbott  &  Hoover,  of  Elkins,  for  plaintiff 
in  error. 

Arnold  &  Arnold,  of  E&kins,  for  defendant 
In  error. 


WILLIAMS,  J.  By  this  writ  of  error  J. 
E.  Poling  Company,  plaintiff  in  error,  a  cor- 
poration, seeks  reversal  of  a  judgment  ren- 
dered on  November  8,  1917,  by  the  circuit 
court  of  Randolph  county,  in  a  proceeding  to 
try  the  right  of  property,  originating  in  a 
Justice's  court  and  appealed  to  said  circuit 
court. 

H.  C.  Huffman  and  J.  S.  Frost,  partners 
trading  as  Huffman  &  Frost,  recovered  a 
judgment  against  P.  H.  Phares  and  wife  for 
1135.50  and  $4.75  costs  on  October  24,  1914, 
before  A.  W.  Graham,  a  justice  of  the  peace. 


HUFFMAN  A  FROST  445 

8.S.) 

,and  on  the  same  day  and  before  the  same 
justice  another  judgment  against  P.  H. 
Phares  &  (3o.  for  $14.30  and  $5.45  costs.  Ex- 
ecutions on  these  judgments  were  issued  on 
October  26,  1914,  and  placed  in  the  hands  of 
the  constable,  and  on  November  4, 1914,  were 
returned  not  satisfied.  It  does  not  appear 
when  these  actions  were  instituted,  but  it 
appears  that  an  order  of  attachment  was  is- 
sued by  the  justice  on  the  10th  day  of  Octo- 
ber, 1914,  commanding  the  constable  to  attach 
the  personal  property  of  P.  H.  Phares  and 
Amanda  Phares,  or  so  much  thereof  as  will 
satisfy  plaintiff's  demands,  amounting  to 
$167.26,  with  interest  from  April  3,  1914,  and 
costs.  The  attadiment  order  was  issued  in  a 
suit  styled  Huffman  &  Frost  against  P.  H. 
Phares,  and  Amanda  Phares,  and  we  presume 
the  attachment  was  based  on  the  same  claims 
for  which  the  two  judgments  above  were  later 
rendered.  The  attachment  was  levied  on  the 
12th  day  of  October,  1914,  upon  ''about 
twelve  thousand  feet  of  soft  maple,  8  quar- 
ter," whereupon  J.  E.  Poling  Company  filed 
its  petition  before  the  justice,  claiming  title 
to  the  property  attached,  and  Huffman  & 
Frost  and  Phares  and  wife  were  stimmoned 
to  appear  on  November  4,  1914,  to  show 
cause,  if  any  they  could,  why  the  property 
should  not  be  discharged  from  said  levy,  and, 
on  a  hearing  of  the  question  on  said  date, 
judgment  was  rendered  in  favor  of  the  J.  Ei 
Poling  Company,  releasing  the  lumber.  On 
the  trial  of  the  case,  on  appeal  to  the  circuit 
court,  that  court  directed  a  verdict  for  de- 
fendants, and,  when  returned  accordingly,  en- 
tered judgment  thereon. 

Admission  as  evidence  of  the  two  execu- 
tions, refusal  to  give  its  peremptory  instruc- 
tion, the  giving  of  a  peremptory  instruction 
for  defendants,  and  overruling  its  motion  to 
set  aside  the  verdict  are  assigned  as  error. 
Plaintiff  in  error  claims  title  by  virtue  of  a 
written  contract  between  it  and  P.  H.  Phares 
and  G.  C.  Mullenlx,  executed  November  26^ 
1912,  and,  in  our  view  of  the  case,  the  right 
of  property,  either  at  the  time  the  attach- 
ment was  levied  or  when  the  executions 
were  placed  in  the  hands  of  the  officer,  .de- 
pends upon  the  construction  of  that  contract, 
rendering  unnecessary  the  consideration  of 
some  of  the  assignments  of  error. 

It  Is  insisted  the  attachment  was  void  for 
want  of  a  proper  affidavit.  We  may  concede, 
but  do  not  decide  this  point.  But  it  is  hardly 
necessary  to  say  that,  by  virtue  of  the  execu- 
tions, even  though  returned  unsatisfied,  Huff- 
man &  Frost  would  acquire  a  lien  on  the  lum- 
ber if  it  was  then  the  property  of  the  execu- 
tion debtor.  Section  2,  ch.  141,  Code,  and 
Birch  River  Lumber  Co.  v.  Glendon  Boom 
Lumber  Co.,  71  W.  Va.  507,  76  S.  E.  972.  If 
plaintiff  in  error  had  title,  it  vested  prior  to 
the  Issuing  of  the  executions. 

Phares  and  Mullenlx  were  partners  en* 
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gaged  In  manufacturing  lumber,  and  oper- 
ated a  sawmill,  and  the  contract  was  for  the 
purchase  of  "all  the  lumber  manufactured 
and  to  be  manufactured,  from  the  timber  on 
the  Patrick  H.  Phares  land  in  what  is  known 
as  the  Sinks  in  Randolph  county,  consisting 
of  about  75,000  feet  of  spruce,  about  75,000 
feet  of  bass  wood  and  about  15,000  feet  of  ash, 
about  50,000  feet  of  cherry  and  about  200,000 
feet  of  hard  maple,  at  the  following  prices  to 
be  delivered  to  town  of  Horton,  W.  Va.,  to  be 
delivered  on  board  of  cars,  that  is  to  say, 
that  the  parties  of  the  first  part  pays  the 
freight  on  the  log  road  of  the  Parsons  Pulp 
&  Lumber  Company  down  to  Horton."  A 
schedule  of  the  prices  of  lumber  of  the  differ- 
ent kinds,  grades,  and  dimensions  Is  then 
stated,  and  the  contract  continues  as  follows: 

"AH  lumber  of  every  character  and  kind  man* 
ufactqred  from  this  date  to  the  completion  of 
this  contract  to  be  end  trimmed  and  well  manu- 
factured and  all  lumber  to  remain  on  sticks 
until  dry  at  the  risk  of  the  parties  of  the  first 
part  This  contract  to  be  completed  by  April 
1,  1914,  all  the  lumber  mentioned  in  tliis  con- 
tract to  be  cut  and  on  sticks  by  April  1,  1914, 
and  sooner  if  possible.  If  more  time  .is  needed 
to  move  the  timber  and  cut  it,  then  it  must  be 
by  special  contract  The  party  of  the  second 
part  agrees  to  pay  cash  on  this  contract  of 
$500.00  and  then  on  the  20th  day  of  each  month 
hereafter  an  amount  in  money  and  merchandise 
to  pay  manufacturing  expenses  of  the  party  of 
the  first  part  for  each  month  providing  there 
is  lumber  on  sticks  either  at  mill  or  railroad  to 
cover  same.  The  parties  of  the  first  part  do 
hereby  agree  to  buy  all  their  hay,  grain,  gro- 
ceries and  all  their  necessary  supplies  and  other 
merchandise  of  the  party  of  the  second  part" 

[1]  Plaintiff  in  error  overpaid  Phares  and 
Mulleniz  for  the  lumber  to  the  extent  of 
about  $1,000,  although  It  admits  there  had 
been  no  final  settlemeiit  of  their  accounts. 
The  lumber  in  question  was  on  sticks  at  the 
mill,  about  six  or  seven  miles  from  Horton, 
and  counsel  for  Huffman  &  Prost,  the  execu- 
tion creditors,  Insist  that  title  thereto  had 
not  passed  to  J.  E.  Poling  Company,  that  de- 
livery had  to  be  made  at  Horton  before  title 
could  pass.  But  this  depends  upon  the  inten- 
tion of  the  parties.  Moore  v.  Patchin,  71  W. 
Va.  192,  76  S.  E.  426 ;  Buskirk  Bros.  v.  Peck, 
67  W.  Va.  360,  50  S.  B.  432;  Williston  on 
Sales,  I  18;  and  35  Cyc.  277.  The  contract 
itself  defines  what  was  meant  by  the  terms 
"to  be  delivered  at  Horton,"  which  simply  was 
that  the  sellers  were  to  pay  the  freight  over 
the  log  road  to  Horton.  They  were  not  in- 
tended to  provide  a  condition  precedent  to 
the  vesting  of  title  in  the  vendee. 

[2]  It  is  also  Insisted  that  the  provision 
that  the  lumber  was  to  remain  on  sticks  un- 
til dry  "at  the  risk"  of  Phares  and  Mullenix 
Indicates*  a  purpose  to  allow  the  title  to  re- 
main in  the  sellers.  This  provision  was  in- 
serted clearly  for  the  benefit  of  the  purchas- 
er, and  iB  not  inconsistent  with  its  ownership. 


The  risk  may  be  assumed  by  either  buyer  or 
seller  without  affecting  the  ownership.  The 
agreement  of  the  seller  to  assume  it  simply 
operated  to  make  them,  for  the  time  being, 
the  insurers  for  the  purchaser.  If  It  had  not 
been  so  agreed,  the  loss,  if  any,  would  have 
fallen  on  the  purchaser  under  tue  rules  of 
law,  and  the  agreement  was  made  to  avoid 
this  consequence.  Otherwise,  the  provision 
respecting  the  risk  was  wholly  useless,  for 
there  would  be  no  occasion  for  the  sellers  to 
assume  a  risk  which  was  clearly  theirs.  So 
that  this  circumstance  furnishes  an  argument 
for  rather  than  against  the  contention  of 
plaintiff  in  error,  and  is  perfectly  consistent 
with  the  Interpretation  which  it  puts  upon 
the  contract.  Williston  on  Sales,  §  302;  35 
Cyc.  343 ;  Elgee  Cotton  Cases,  22  WalL  180, 
22  L.  Ed.  863,  and  Martineau  v.  Kitchen,  L. 
R.  7  Q.  B.  436. 

[S]  The  provision  requiring  a  special  agree- 
ment in  order  to  extend  the  time  for  manu- 
facturing the  timber  beyond  the  1st  of  April, 
1914,  if  not  completed  before  then,  was  in- 
serted for  the  mutual  benefit  of  the  contract- 
ing parties  and  only  they  can  take  advantage 
of  the  noncompliance  with  It,  and  they  are 
not  complaining.  Neither  Phares  nor  Mullen- 
ix testified  in  the  case.  It  Is  proven  that  the 
lumber  was  manufactured  from  timber  on  the 
particular  tract  of  land  described  in  the  con- 
tract, and  it  is  immaterial,  so  far  as  It  re- 
lates to  this  controversy,  whether  It  was 
manufactured  before  or  after  the  1st  of 
April,  1914.  It  was  the  last  lumber  manufftc- 
tured  In  1914  from  this  land ;  none  was  cut 
afterwards.  J.  S.  Frost  admits  he  was  about 
the  lumber  operations  frequently,  trying  to 
collect  the  debt  of  his  firm,  and  knew  that  the 
J.  B.  Poling  Company  was  getting  the  lumber 
sawed  at  the  mill,  and  that  it  had  a  contract 
for  it.  J.  EI  Poling,  a  stockholder  and  the 
general  manager  of  the  company,  swears  that 
his  instructions  to  his  agent  Cunningham, 
and  also  to  Phares,  was  to  mark  the  lumber 
after  It  was  stacked  on  sticks,  as  the  property 
of  J.  E.  Poling  Company,  and  that  he  waB  at 
the  mill  either  in  August  or  September,  1914, 
to  see  what  lumber  was  there,  and  marked 
the  particular  lumber  now  the  subject  of  con- 
troversy. This  testimony  Is  not  expressly  de- 
nied by  any  witness,  and  only  inferentlally 
denied  by  J.  S.  Frost  who  says  that  when 
they  went  to  levy  the  attachment  they  did 
not  see  any  marks  on  the  stack  of  lumber, 
but  he  does  not  say  he  examined  carefully  to 
ascertain  whether  it  had  been  marked.  But 
this  is  not  material.  Viewing  the  contract 
in  its  entirety,  it  seems  clear  the  parties  in- 
tended the  property  to  vest  in  the  purchaser 
when  and  as  the  lumber  was  stacked  on  the 
millyard  to  dry.  "All  the  lumber  manufac- 
tured and  to  be  manufactured"  from  a  cer- 
tain piece  of  land  was  purchased,  and  the 
terms  of  payment,  which  aid  materially  In 
construing   the   contract,   were  $500   to   be 
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paid  In  cash,  and  thereafter,  on  the  20th  day 
of  each  month,  payments  to  meet  the  manu- 
facturing expenses,  '^provided  there  is  lumber 
on  «ticks  either  at  the  mill  or  railroad  to 
cover  same."  The  lumber  In  controversy  hav- 
ing been  manufactured  from  the  tract  of  land 
described  in  the  contract  and  stacked  on  the 
millyard,  it  was  the  property  of  plaintiff  in 
error,  and  for  refusing  to  so  instruct  the  jury 
at  its  request  the  Judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


(84  W.  Va.  175) 

STATE  V.  TflULER  et  al.     (No.  3709.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  13,  1919.) 

(ByllabuB  ly  the  Court.) 

1.  PuBUO  Lands  «=5>186— Patents  to  Bn- 
TBYMEN— Constitutional  Law. 

The  several  acts  of  the  Legislature  proyiding 
for  the  issuance  of  patents  to  entrymen  who, 
prior  to  the  formation  of  this  state,  had  made 
entries  and  surveys  of  lands  included  within  its 
boundaries,  under  the  laws  of  the  state  of  Vir- 
ginia, are  not  in  violation  of  any  of  the  provi- 
sions of  the  Constitution. 

2.  Public  Lands  ^==>185— Patent  Pbooubed 
BT  Fbaud— Cancellation— Sale  fob  Ben- 
EiiT  OF  School  Fund. 

Where  such  a  patent  was  procured  by  fraud, 
or  without  compliance  on  the  part  of  the  pat- 
entee with  some  of  the  material  requirements 
of  the  law,  such  patent  might  be  canceled  and 
annulled  upon  a  bill  in  equity  filed  by  the  state, 
or  by  any  other  interested  party  for  that  pur- 
pose; but  until  the  same  is  so  canceled  and 
annulled  such  land  cannot  be  proceeded  against 
to  subject  the  same  to  sale  for  the  benefit  of 
the  school  fund  as  waste  and  unappropriated. 

8.  Public  Lands  ^=>186— Patents— Sxtit  to 
Cancel— Limitations. 

A  suit  for  the  purpose  of  canceling  such  a 
patent  must  be  brought  within  10  years  from 
the  date  thereof,  and  this  statute  of  limitation 
applies  to  a  suit  brought  for  that  purpose  by 
the  state,  as  well  as  to  one  brought  by  an  in- 
dividual whose  interests  are  involved. 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  the  State  of  West  Virginia  against 
Harvey  A.  Miller  and  others.  Decree  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Neil  Cunningham,  of  Charleston,  and  A. 
H.  Cunningham,  of  Parsons,  for  appellant. 

Morton  &  Wooddell,  of  Webster  Springs, 
and  E.  A.  Bowers,  of  Elkins,  for  appellee. 

RITZ,  J.  This  suit  was  instituted  for  the 
purpose  of  subjecting  to  sale,  for  the  benefit 
of  the  school  fund,  as  waste  and  unappropri- 
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ated,  a  tract  of  6,800  acres  of  land  lying  In 
the  counties  of  Randolph,  Pocahontas,  and 
Webster.  It  is  shown  by  the  bUX  that  this 
tract  of  land  was  on  the  2d  day  of  July^ 
1854,  located  by  John  W.  Warwick,  Jacob 
Warwick,  and  William  F.  Strong,  by  virtue 
of  land  office  treasury  warrant  No.  20505  for 
1,000  acres,  and  land  office  treasury  warrant 
No.  20477  for  6,000  acres,  both  of  which  land 
warrants  had  been  theretofore  issued  by  the 
commonwealth  of  Virginia;  that,  after  said 
location  was  so  made  under  said  land  war- 
rants,  the  interested  parties,  on  the  2d  day 
of  August,  1854,  caused  said  land  to  be  sur- 
veyed; that  this  entry  and  survey,  at  the 
time  of  the  formation  of  the  state  of  West 
Virginia,  had  not  been  carried  into  grant; 
that  the  said  John  W.  Warwick,  subsequent 
to  the  said  survey,  assigned  his  interest 
therein  to  Homer  A.  Holt,  and  the  said  Wil- 
liam F.  Strong  assigned  his  interest  therein 
to  Bernard  Mollohan  who,  in  turn,  assigned 
the  same  to  Charles  P.  Dorr.  These  parties, 
together  with  Jacob  Warwick,  one  of  the 
original  entrymen,  applied  to  the  Governor 
of  West  Virginia  for  a  patent  to  be  issued 
to  them  under  the  provisions  of  the  act  of 
the  Legislature  of  1883  (Acts  1883,  c.  50),  and 
on  the  4th  of  January,  1884,  upon  the  presen- 
tation and  filing  of  what  was  determined  to 
be  proper  plats,  surveys,  certificates,  and 
affidavits*  the  Oovemop  issnied  to  Jacob 
Warwick,  Homer  A.  Holt,  and  Charles  P. 
Dorr  a  patent  for  this  6,800  acres  of  land. 
It  is  not  charged  in  the  bill  that  there  has 
been  any  forfeiture  under  this  patent  since 
that  time.  The  rights  of  said  Warwidc, 
Dorr,  and  Holt  under  said  patent  are  now 
vested  in  the  defendant  Cherry  River  Boom 
&  Lumber  Company,  a  corporation.  It  is 
charged  in  the  bill  that  this  grant  of  Jan- 
uary, 1884,  is  void,  and  that  no  title  of  the 
state  of  West  Virginia  ever  passed  thereby, 
wherefore  the  land,  being  unoccupied  and 
uncultivated,  is  waste  and  unappropriated, 
and  subject  to  sale  for  the  benefit  of  the 
school  fund.  A  demurrer  to  the  bill  and 
amended  bill  having  been  sustained,  the  state 
brings  the  case  here  for  review. 

[1]  The  principal  ground  upon  which  it  is 
insisted  that  said  patent  is  void  is  that  the 
act  of  1883,  under  the  authority  of  which 
It  was  granted,  is  in  violation  of  section  2 
of  article  13  of  the  Constitution  of  1872,  as 
well  as  section  2  of  article  9  of  the  Constitu- 
tion of  1863.  In  addition  to  this  principal 
ground,  it  is  further  alleged  that  said  patent 
was  obtained  by  the  presentation  of  false 
and  fraudulent  evidence  of  the  payment  of 
taxes  on  said  land  for  five  years  prior  to  the 
issuance  of  said  patent,  and  certain  other 
irregularities  in  the  procedure  are  also  point- 
ed out  which  it  is  claimed  avoid  the  patent 
The  chief  reliance  of  counsel  for  the  state  is 
that  the  act  of  1883,  under  which  this  patent 
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was  Issued,  Is  void  as  being  in  violation  of 
the  constitutional  provisions  above  referred 
to.    Section  2  of  article  9  of  the  Constitution 
of  1863  is: 

"No  entry  by  warrant  on  land  in  this  state 
shall  be  hereafter  made ;  and  in  all  cases  where 
an  entry  has  been  heretofore  made  and  has 
been  or  shall  be  so  perfected  as  to  entitle  the 
locator  to  a  grant,  the  Legislature  shall  make 
provision  by  law  for  issuing  the  same." 

It  will  be  noticed  that  this  section  provides 
that  thereafter  no  entry  shall  be  made  upon 
land  in  this  state  by  warrant;  but  it  saved 
to  entrymen  the  rights  theretofore  acquired 
by  them  by  virtue  of  entries  and  surveys 
made  prior  to  the  adoption  of  that  Constitu- 
tion, and  further  provided  that  the  Legisla- 
ture  should  make  provision  for  issuing  pat- 
ents to  carry  such  surveys  and  entries  into 
grant  In  addition  to  the  reservation  made 
in  this  section  in  flavor  of  prior  entrymen, 
section  1  of  that  article  specifically  recog- 
nized  all  private  rights  and  interests  in  lands 
derived  from  or  under  the  laws  of  the  state 
of  Virginia  prior  to  the  time  the  Constitu- 
tion of  1863  went  into  effect  That  section  is 
as  follows: 

"All  private  rights  and  interests  in  lands  In 
this  state,  derived  from  or  under  the  laws  of 
the  state  of  Virginia,  prior  to  the  time  this  Con- 
stitution goes  into  operation,  shall  remain  valid 
and  secure,  and  shall  be  determined  by  the  laws 
heretofore  in  force  in  the  state  of  Virginia." 

It  will  be  noticed,  by  reference  to  the 
provisions  of  section  2  of  article  9,  above 
quoted,  that  it  provided  that  the  former  prao 
tfce  of  purchasing  land  warrants  and  enter- 
ing public  lands  thereunder  was  terminated 
as  to  the  future.  It  declared  that  in  the  fu- 
ture  no  entry  by  warrant  should  be  made, 
but  it  is  equally  clear  that  this  section,  in- 
stead of  terminating  rights  under  entries 
theretofore  made,  expressly  reserved  them 
and  required  that  the  Legislature  should 
make  provision  for  the  issuing  of  grants  to 
those  who  had  so  far  perfected  their  loca- 
tions as  to  be  then  entitled  to  a  grant,  as 
well  as  to  those  who  should  thereafter  so 
perfect  their  locations  and  surveys  as  to  en- 
title them  to  grants.  The  contention  Is  made 
here  that  at  the  time  of  the  adoption  of  this 
constitutional  provision  the  entrymen  involv- 
ed in  this  case  had  not  so  perfected  their 
entry  as  to  entitle  them  to  a  grant  under  the 
law  of  Virginia  as  it  then  stood.  We  do  not 
think  it  is  material  whether  this  is  true  or 
not,  as  in  our  view  of  this  constitutional  pro- 
vision it  not  only  required  that  grants  be  is^ 
sued  to  those  who  had  so  fttr  advanced  as  to 
be  entitled  to  them,  but  required  that  provi- 
sion be  made  for  maturing  those  entries 
which  were  not  at  that  time  in  such  condition 
as  that  grants  could  be  properly  issued  there- 
on. It  is  not  necessary  to  discuss  in  detail 
the  several  acts  of  the  Legislature  passed  to 


carry  out  these  provisions.  It  soiBces  to 
say  that  provision  was  made  for  the  issuance 
of  grants  to  those  who  were,  upon  the  forma- 
tion of  the  state,  entitled  thereto  under 
the  laws  of  the  state  of  Virginia,  and  also 
provided  the  means  for  maturing  those  en- 
tries which  were  not  at  that  time  so  far  ad- 
vanced as  to  entitle  entrymen  to  grants. 
This  required  them  to  file  their  surveys  and 
plats  with  the  secretary  of  state  with  certain 
other  proofs*  and  upon  this  b^ng  done  the 
Governor  was  authorized  to  issue  a  patent 
to  the  entryman.  A  great  number  of  such 
patents  were  issued,  and  quite  a  considerable 
amount  of  land  in  the  state  whidi  had  been 
located  and  surveyed  prior  to  the  formation 
of  the  state  is  now  held  under  titles  depend- 
ent upon  such  patents. 

.  It  is  contended,  however,  that,  even  if  the 
Constitution  of  1863  did  permit  the  issuance 
of  such  grants,  by  the  adoption  of  the  Consti- 
tution of  1872  the  issuance  thereof  for  the 
future  was  forbidden*  Section  2  of  artide  13 
provides:  '*No  entry  by  warrant  on  land  In 
this  state  shall  hereafter  be  made."  It  will 
be  noticed  that  there  is  no  reservatioii  in 
this  section  in  favor  of  those  parties  who  had 
made  entries  on  lands  prior  to  the  formation 
of  the  state,  as  was  the  case  in  section  2  of 
article  9  of  the  Constitution  of  1863,  but 
that  it  was  not  the  intention  of  the  framers 
of  this  Constitution  to  destroy  audi  inchoate 
rights  is  clearly  evidenced  by  section  1  of  the 
same  article.    That  section  is  as  follows: 

"All  private  rights  and  interests  in  lands  in 
this  state  derived  frqm  or  under  the  laws  of 
the  state  of  Virginia,  and  from  or  under  the 
Constitution  and  laws  of  this  state  prior  to 
the  time  this  Constitution  goes  into  operation* 
shall  remain  vaUd  and  secure  and  shall  be  de- 
termined by  the  laws  in  force  in  Virginia,  prior 
to  the  formation  of  this  state,  and  by  the  Con- 
stitution and  laws  In  force  in  this  state  prior 
to  tile  time  tills  Constitution  goes  into  effect" 

It  will  be  noticed  that  under  this  section  all 
private  rights  and  interests  in  lands  In  tiiis 
state  derived  prior  to  the  formation  thereof 
are  protected  and  held  inviolate,  the  same 
to  be  determined  by  the  laws  in  force  In 
Virginia  prior  to  the  formation  of  this  state, 
and  by  the  Constitution  and  laws  in  force 
in  this  state  prior  to  the  time  this  Constitu- 
tion goes  into  effect  There  is  no  trouble 
about  the  meaning  of  this  provision  when 
it  is  read  in  the  light  of  the  conditions  it 
was  adopted  to  meet  It  was  appreciated  at 
that  time  that  there  were  entries  and  sur- 
veys made  whidi  had  not  been  carri^  into 
grant,  some  of  which  were  so  perfected  as  to 
entitle  entrymen  to  a  grant  at  the  time  of  the 
formation  of  the  state,  others  not  so  far 
advanced,  and  it  is  the  clear  purpose  of  this 
provision  to  save  to  those  entrymen  their 
rights  or  interests  under  such  entries  and 
surveys.  As  to  the  things  which  had  been 
done  prior  to  the  formation  of  the  slat^ 
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they  shoQld  be  determined  1^  the  laws  of 
Virginia  in  force  at  the  time  they  were 
done.  As  to  the  things  which  were  d<me 
after  the  formation  of  the  state,  they  shonld 
be  determined  by  the  Constitution  and  laws 
of  the  state  of  West  Virginia  in  relation 
thereto,  and  ft  was  to  carry  out  the  provi- 
sions of  this  section  of  the  Oonstltution,  and 
save  to  those  ^itrymen  who  had  made  entries 
and  surveys  prior  to  the  formation  of  the 
state  their  rights  and  interests,  that  the  act 
of  1883  was  passed.  It  will  thus  be  noticed 
that  there  is  a  clearly  declared  purpose  and 
intent,  both  in  the  Constitution  of  1863  and 
1872,  to  save,  to  all  persons  who  had  thereto- 
fore acquired  a  right  in  lands,  the  Interest 
so  acquired.  In  the  case  of  Forqueran  v. 
Donnally,  7  W.  Va.  114,  Judge  Haymond 
discusses  at  length  this  declared  intention 
of  the  Constitution  makers  of  this  state  to 
save  these  interests  in  lands  acquired  under 
the  laws  of  the  state  of  Virginia.  In  that 
case  the  interest  claimed  was  one  acquired 
under  a  purchase  at  a  tax  sale,  and  while 
it  was  not  expressly  saved  to  such  purchaser, 
as  is  the  case  with  those  Interests  acquired 
by  entry  and  survey,  Judge  Haymond  held 
that  by  clear  implication  it  was  protected. 
We  see  nothing  in  the  legislation  passed, 
for  the  purpose  of  carrying  into  effect  the 
constitutional  provisions  above  referred  to, 
that  in  any  way  transgresses  the  limits 
therein  prescribed.  The  first  of  these  consti- 
tutional provisions  made  it  the  mandatory 
duty  of  the  Legislature  to  provide  for  its 
enforcement,  and  while  the  Constitution  of 
1872  did  not  in  specific  terms  require  the 
Legislature  to  pass  laws  by  which  the  in- 
terests referred  to  in  section  1  of  article  13 
might  be  transferred  to  the  entrymen,  it 
was  clearly  the  duty  of  the  Legislature  to 
pass  such  laws  as  might  be  necessary  to 
give  effect  to  that  constitutional  provision. 
The  validity  of  these  laws  so  long  relied  upon 
.  and  acquiesced  in  by  the  legislative,  execu- 
•tlve,  and  Judicial  officers,  as  well  as  by  the 
people  of  the  state,  will  not  be  denied  after 
such  a  long  lapse  of  time,  particularly  where 
valuable  rights  depend  thereon,  unless  the 
reasons  therefor  are  compelling.  It  is  quite 
true  that  both  the  Constitution  of  1863  and 
that  of  1872  declare  against  the  policy  of 
disposing  of  the  state's  land  by  entry  and 
survey  under  a  land  warrant,  but  the  excep- 
tions made  in  favor  of  those  who  had  there- 
<tofore  made  entries  and  surveys  is  just  as 
clear  as  the  declaration  against  the  future 
disposition  of  the  state's  land  by  entries  of 
that  character. 

There  are    several    other   grounds   upon 
which  it  is  contended  that  the  patent  issued 
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in  this  case  is  Invalid.  It  is  said  that  the 
survey  and  entry  was  never  recorded,  as 
provided  by  the  Virginia  law ;  that  the  tract  of 
6,800  acres  of  land  was  never  entered  upon  the 
land  books,  and  no  taxes  paid  there<m  prior 
to  the  issuance  of  the  grant;  and  that  the 
evidence  introduced  to  prove  that  such  was 
the  case  was  false  and  fraudulent  There 
are  some  other  particulars  pointed  out  In 
which  it  is  contended  the  patentees,  or  their 
assignors,  did  not  comply  with  the  full  re^ 
qulrements  of  the  law  In  matters  of  proce- 
dure. As  to  all  of  these  matters  the  duty 
rested  upon  the  executive  officers  to  deter- 
mine them  when  the  patent  was  Issued.  The 
most  serious  of  the  contentions  made  is  that 
the  affidavit  by  which  it  was  shown  that 
the  taxes  had  been  paid  for  five  years  was 
in  fact  false,  and  that  no  such  taxes  had 
been  paid.  Neither  these  nor  the  other  mat- 
ters relied  upon  are  such  as  to  render  the 
patent  void. 

[2,  9]  Undoubtedly  under  the  provisions  of 
section  12  of  chapter  68  of  the  Code  (sec. 
3698),  which  has  been  the  law  in  this  state 
and  in  the  state  of  Virginia  for  many  years, 
the  state  or  any  other  Interested  party  might 
by  a  bill  in  equity  procure  the  cancellation 
of  such  a  grant  for  fraud  in  the  procurement 
thereof,  or  because  the  same  was  issued 
without  compliance  with  all  the  provisions 
of  the  law,  or  to  the  prejudice  of  any  party's 
equitable  rights.  This  section  makes  clear 
provision  for  getting  rid  of  the  grant  where 
it  had  been  procured  by  fraud,  or  where 
some  of  the  matters  required  to  be  done  had 
not  been  fully  complied  with.  But  where 
the  grant  has  beeu  issued  by  competent 
authority,  untU  it  is  canceled  by  8u<^  a  suit 
its  validity  cannot  be  attacked  collaterally. 
It  may  be  said,  however,  that  the  present 
suit  is  such  a  suit  that  it  is  broad  enough 
in  its  scope  to  obtain  relief  by  cancellation 
of  this  patent  for  the  causes  shown;  but 
section  15  of  chapter  104  of  the  Code  (sec. 
4428)  provides  that  such  a  bUl  must  be 
brought  within  ten  years  next  after  the  date 
of  such  grant,  and  section  20  of  diapter  35 
of  the  Code  (sec.  1466)  makes  every  statute 
of  limitation,  unless  otherwise  expressly 
provided,  apply  to  the  state,  so  that,  even 
though  it  be  conceded  that  this  patent  was 
procured  by  fraud,  and  that  there  are  irreg- 
ularities in  the  proceedings  leading  up  to 
its  issue,  which  would  justify  its  cancellation 
upon  a  bill  for  that  purpose,  it  cannot  be 
so  canceled  in  this  case,  for  the  reason  that 
the  statute  of  limitations  has  long  since  run 
against  such  a  suit. 

Finding  no  error  in  the  decree  of  the  cir- 
cuit court,  the  same  Is  affirmed. 
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(Supreme  Ooort  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

(SyllahuB  by  the  Court,) 

"L  Judgment  ^=»665  —  0onglu8IVenbs8^ 
Identitt  op  Parties. 

As  a  general  rule,  a  fact  once  determined 
by  a  court  of  competent  jurisdiction  cannot  be 
again  contested  in  the  same  or  any  other  court, 
jn  the  same  or  a  different  suit,  and  whether  or 
not  the  parties  he  precisely  the  same ;  it  is  suf- 
ficient if  the  same  matters  or  things  have  been 
adjudicated  in  some  prior  proceeding  in  which 
both  parties  were  interested,  either  as  nominal 
or  real  parties. 

2.  Judgment  ^=»949(5)— Plea  of  Estoppel 
BT  Judgment— Sufficiency. 

If,  on  the  face  of  a  prior  judgment  pleaded 
in  bar,  anything  is  left  uncertain  or  to  con- 
jecture as  to  the  precise  fact  decided,  the  plea 
should  be  rejected.  Such  a  plea  must  be  cer- 
tain to  every  intent,  in  order  to  constitiite  a 
complete  bar  and  cut  ofC  subsequent  inquiries. 

3.  Judgment  ^=»560  —  Estoppel  bt  Judg- 
ment—Bequisites. 

To  constitute  a  complete  estoppel  by  former 
judgment,  the  estoppel  must  be  mutual  and  such 
as  would  conclude  the  party  pleading  the. 
same  if  the  judgment  had  been  adverse  to  him. 

4.  Judgment  ^=>950  (3)— Estoppel  bt  Judg- 
ment—Effect. 

Though  a  judgment  pleaded  be  uncertain  as 
to  the  fact  actually  decided  and  not  pleadable 
in  bar,  a  party  may  have  whatever  benefits  the 
judgment  entitles  him  to,  in  a  subsequent 
suit  on  the  trial  of  his  case  on  its  merits. 

(Additional  8yUahu9  hy  EditoritU  Btaff.) 

5.  Judgment  ^=»648  —  Divobcb  —  Fobbion 
Statute  —  Judgments  of  thb  I^nnstl- 
VANiA  Courts— Effbot. 

Judgments  of  the  Pennsylvania  quarter  ses- 
sions in  nonsupport  proceedings  under  statute 
then  in  force  and  bonds  given  by  defendant  there- 
under are  not  conclusive  in  subsequent  suits  for 
divorce  on  the  fact  of  desertion. 

Certified  Question  from  Circnit  Court, 
Ritchie  County. 

Bill  for  divorce  from  bed  and  board  and 
for  perpetual  separatioii  by  S.  A.  Bell  against 
Jennie  E.  Bell.  Special  plea  in  bar  and  es- 
toppel was  rejected  on  plaintiffs  objection, 
and  the  question  of  its  sufficiency  was  certi- 
fied pursuant  to  Code  1913,  c.  135,  |  1  (sec. 
4981).    Judgment  rejecting  the  plea  affirmed. 

Adams  &  Cooper,  of  Harrisville,  for  plain- 
tiff. 
S.  A.  Powell,  of  Harrisville,  for  defendant 

MILLER,  P.  To  plaintifTs  bUl  for  divorce 
from  bed  and  board  and  for  perpetual  sepa- 
ration based  on  defendant's  alleged  willful 
desertion  and  abandonment  of  him  in  Ritchie 


County,  where  it  is  alleged  they  last  cohab- 
ited, about  the  middle  of  October,  1916,  with- 
out any  Just  or  reasonable  cause,  she  inter- 
posed a  special  plea  in  bar  and  estoppel* 
which,  on  objection  "by  plaintiff,  was  reject- 
ed, but  the  court  being  in  doubt  as  to  the 
correctness  of  its  ruling  on  said  plea,  cer- 
tified to  this  court  the  question  of  the  suffi- 
ciency thereof,  pursuant  to  section  1  of  chap- 
ter 135  of  the  Code  (sec  4981). 

The  substance  of  the  plea  is  that  plain- 
tiff is  estopped  to  charge  desertion  and  aban- 
donment of  him  as  alleged  by  the  Judgments 
of  the  Court  of  Quarter  Sessions  of  Butler 
Clounty,  Pennsylvania,  pronounced  respective- 
ly on  December  8, 1916,  and  July  10,  1917,  in 
a  proceeding  begun  by  her  as  prosecutrix  in 
the  name  of  the  Commonwealth  of  Pennsyl- 
vania against  the  said  S.  A.  Bell,  charging 
him  with  having  deserted  her  in  said  Butler 
County,  Pennsylvania,  on  the  9th  day  of  No- 
vember, 1916,  without  reasonable  cause,  and 
with  neglecting  to  maintain  her,  in  violation 
of  a  statute  enacted  in  1867  (P.  L.  78),  enti- 
tled an  act  "For  the  relief  of  wives  and  chil- 
dren, deserted  by  their  husbands  and  fa- 
thers, within  tills  (Commonwealth,"  and  pro- 
viding among  other  things,  "That  in  addi- 
tion to  the  remedies  now  provided  by  law,  if 
any  husband,  or  father,  being  within  the  lim- 
its of  this  Commonwealth,  has,  or  hereafter 
shall,  separate  himself  from  his  wife,  or  from 
his  children,  or  from  wife  and  children,  with- 
out reasonable  cause,  or  shall  neglect  to 
maintain  his  wife,  or  children,  it  shall  be 
lawful  for  any  alderman.  Justice  of  the  peace, 
or  magistrate,  of  this  C!ommonwealth,  upon 
information  made  before  him  under  oath,  or 
affirmation,  by  his  wife,  or  children,  or  either 
of  them,  or  by  any  other  person,  or  persons* 
to  issue  his  warrant  to  the  sherlJBf,  or  to  any 
constable,  for  the  arrest  of  the  person  against 
whom  the  information  shall  be  made,  as 
aforesaid,  and  bind  him  over,  with  one  suffi- 
cient surety,  to  appear  at  the  next  court  of 
quarter  sessions,  there  to  answer  the  said 
charge  of  desertion;"  whereby  by  the  first 
of  said  Judgments  as  authorized  by  the  suc- 
ceeding section  of  said  act,  the  defendant  was 
found  guilty  as  charged  and  adjudged  to 
pay  to  defendant  herein  the  sum  of  $5.00  per 
week,  payable  monthly  from  said  date  until 
the  further  order  of  the  court,  and  to  enter 
into  his  recognizance  in  the  sum  of  $5CK>.00 
with  surety  for  compliance  with  said  order; 
and  that  by  the  second  of  said  Judgments, 
pronounced  on  the  petition  of  the  defendant 
therein  to  have  said  prior  Judgment  annul- 
led, averring  that  petitioner  up  to  the  time 
had  fully  complied  with  the  requirements  of 
said  former  Judgment,  was  then  ready  and 
at  all  times  had  been  ready  and  willing  to 
provide  a  home  for  the  defendant  and  to  re- 
ceive her  therein,  and  to  treat  her  in  all  re- 
spects as  a  wife  should  be  treated,  and  that 
he  was  a  cripple  and  unable  financially  to 
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support  her  and  himself  elsewhere,  as  re- 
quired by  said  judgment ;  and  on  the  answer 
of  respondent  to  said  petition,  and  the  proofs 
submitted,  it  was  adjudged  that  the  prayer 
of  said  petition  be  refused. 

We  are  of  opinion  that  the  judgment  of 
the  circuit  court  rejecting  said  plea  was 
plainly  right  The  position  of  counsel  for 
defendant  Is  that  the  fact  of  desertion  was 
the  main  issue  necessarily  determined  against 
the  plalntlil  by  the  judgment  of  the  court 
of  quarter  sessions,  and  that  Its  judgment  of 
guilty  In  November,  1916,  is  conclusive  of  the 
fact  of  desertion  and  of  the  question  of  her 
alleged  desertion  of  him  about  the  middle  of 
October,  1916,  as  charged  in  the  bill. 

[1]  The  rule  undoubtedly  is  that  a  fact 
once  determined  by  a  court  of  competent  ju- 
risdiction between  the  same  parties  cannot 
again  be  contested  in  the  same  or  in  any  oth- 
er court,  in  the  same  or  In  a  different  cause 
of  action,  and  that  it  Is  not  a  prerequisite  to 
the  application  of  this  rule  that  precisely 
the  same  parties  should  have  been  plaintiff 
or  defendant  in  the  same  suit;  it  is  suffi- 
cient if  the  same  matters  or  things  have  been 
adjudicated  in  some  prior  proceeding  in 
which  both  parties  were  Interested,  either  as 
nominal  or  real  parties.  Hudson  v.  Iguano 
Land  &  Mining  Co.,  71  W.  Va.  402,  76  S.  E. 
797;  Cromwell  v.  County  of  Sac,  94  U.  S. 
351,  24  L.  E<1.  195 ;  7  Rob.  Prac.  344 ;  W.  M. 
&  M.  Co.  V.  Virginia  Cannel  Coal  Co.,  10  W. 
Va.  250 ;  McCoy  v.  McCoy,  29  W.  Va.  794,  2 
S.  E.  809. 

[2]  Counsel  for  plaintiff  reply  that  the  pro- 
ceedings in  Pennsylvania  were  criminal  If 
under  the  act  of  1903,  also  averred  In  the 
plea,  or  quasi  criminal  if  solely  under  the 
act  of  1867,  and  that  the  rule  here  invoked 
Is  inapplicable,  citing  for  the  proposition 
among  other  cases,  Phillips  v.  Ohio  Valley 
Electric  Co.,  78  W.  Va.  776,  90  S.  E.  342. 
But  the  proceeding  was  manifestly  under  the 
act  of  1867,  and  not  under  the  later  act.  But 
we  need  not  go  Into  this  question.  In  our 
view  of  the  plea,  it  Is  not  good  as  a  plea  in 
bar  or  in  estoppel,  for  want  of  certainty  to 
every  Intent  required  of  such  pleas.  To  con- 
stitute a  complete  estoppel  and  cut  off  all 
other  Inquiries,  the  fact  decided  must  be 
certain  to  every  intent,  and  if  on  the  face 
of  the  record  anything  is  left  to  conjecture 
as  to  what  was  necessarily  involved  and  de- 
cided, it  constitutes  no  estoppel  when  plead- 
ed, and  is  not  conclusive  when  offered  in  evi- 
dence. Chrisman's  Adm'z  v.  Harman,  29 
Grat  (Va.)  494,  26  Am.  Rep.  887;  Russell 
V.  Place,  94  U.  S.  606,  24  L.  Ed.  214 ;  South 
Side  Railroad  Co.  v.  Daniel,  20  Grat.  (Va.) 
344 ;  Hudson  v.  Iguano  Land  &  Mining  Ck>., 
supra.  To  operate  as  an  estoppel  the  precise 
fact  must  have  been  determined  by  the  for- 
mer judgment.  De  Sollar  v.  Hanscome,  158 
U.   S.  216,  15  Sup.  Ct.  816,  39  L.  Ed.  956. 

[3]  Looking  to  the  statute  of  Pennsylvania 
and  the  record  of  the  proceedings  vouched 


.  BELL 
B.) 


451 


for  the  psHA,  we  observe  that  the  purpose  of 
the  act  is  to  provide  against  non-support  of 
wives  and  children  by  husbands  and  fathers. 
Desertion  as  constituting  ground  for  divorce 
is  not  the  subject-matter  or  purpose  of  the 
act.  Under  the  act,  if  a  husband  or  father 
separates  himself  from  wife  or  children  with- 
out reasonable  cause,  or  neglects  to  main- 
tain them,  he  may  be  summoned  to  answer 
the  charge  of  desertion.  According  to  the 
act,  he  may  be  rendered  guilty  of  the  de- 
sertion defined  by  the  act  if  he  refuses  to 
maintain  his  wife  and  cliildren,  although  he 
has  not  left  the  home  or  been  guilty  of  such 
an  act  of  desertion  as  would  constitute  good 
ground  for  divorce.  Does  the  judgment  of 
gnUty  as  diarged  under  the  act  necessarily 
conclude  plaintiff  on  the  fact  of  desertion  in- 
volved here,  namely,  whether  in  October, 
1916,  his  wife  left  him  In  Ritchie  County, 
where  they  last  cohabited,  and  thereby  wlll- 
fully  deserted  and  abandoned  him?  We 
think  not.  To  work  an  estoppel  the  general 
rule  is  that  the  estoppel  must  be  mutual. 
No  one  can  claim  the  benefit  of  a  judgment 
as  an  estoppel  upon  his  adversary  unless  he 
would  be  concluded  by  a  contrary  decision. 
Stockton  V.  Copeland,  30  W.  Va.  674,  5  S.  B. 
143 ;  Buf ord  v.  Adair,  43  W.  Va.  211,  27  S.  B. 
260,  64  Am.  St  Rep.  854;  6  Enc.  Dig.  Va. 
&  W.  Va.  Rep.  288.  For  aught  that  appears 
from  the  record  plaintiff-  may  have  be«i 
guilty  only  of  nonsupport,  and  not  of  desertion 
warranting  divorce.  If  the  judgment  of  the 
Pennsylvania  court  had  been  against  the  de- 
fendant here,  would  it  conclude  and  estop 
her  on  the  fact  of  desertion,  in  the  present 
suit?    CJlearly  not 

It  is  argued  however  that  to  ascertaiik 
what  points  or  facts  were  determined  by  the 
judgment  in  Pennsylvania,  resort  may  be  had 
not  only  td  the  record,  but  to  tiie  opinion  of 
the  court,  and  sometimes  to  parol  testimo- 
ny; citing  Freeman  on  Judgments,  §§  272, 
275,  quoted  in  Bodkin  v.  Arnold,  45  W.  Va. 
90,  at  page  99,  30  S.  E.  154.  We  see  no 
ground  for  resorting  to  extrinsic  evidence 
in  the  case.  As  we  have  already  observed 
the  material  fact  involved  in  the  proceed- 
ings in  Pennsylvania  was  the  fact  of  non- 
support,  which  if  proven  constituted  deser- 
tion within  the  meaning  of  the  act,  and  call- 
ed for  the  judgment  for  such  support  actual- 
ly entered. 

[4]  The  rejection  of  the  plea  v^iU  not  de- 
prive the  defendant  of  any  benefits  to  which 
she  may  be  entitled  by  that  adjudication. 
She  may  avail  herself  thereof  by  answer.  1 
Hogg's  Eq.  Pro.  464,  §  392;  Id.  460,  §  388, 
and  cases  dted.  While  if  the  plaintiff  should 
be  required  to  join  issue  on  the  plea,  he 
would  be  deprived  of  the  right  to  go  outside 
of  the  record  to  establish  the  fact  of  de- 
sertion constituting  the  good  ground  of  di- 
vorce alleged  in  his  bill. 

[S]  The  full  faith  and  credit  clause  of  the 
Federal  (institution  la  invoked.    How  then 
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lias  the  statute  been  oonstmed  by  the  courts 
of  Pennsylvania?  We  have  not  been  referred 
by  counsel  for  defendant  to  any  decisions  of 
that  state  holding  judgments  in  such  non- 
support  cases  conclusive  when  pleaded  in 
suits  for  divorce  on  the  fact  of  desertion. 
€k>unsel  for  plaintiff  do  cite  us  to  Barrall  v. 
Barrall,  6  Kulp,  319;  Commonwealth  v. 
James,  9  Pa.  Go.  Gt  R.  145;  and  Schotte  v. 
Schotte,  8  Wkly.  Notes  Gas.  (Pa.)  236,  not 
available  to  us  nor  to  them,  but  quoted  In 
Brightly's  Pennsylvania .  Digest,  holding  that 
judgments  of  the  quarter  sessions  in  non- 
support  proceedings  under  statutes  then  in 
force  and  bonds  given  by  defendant  there- 
under are  not  conclusive  in  subsequent  suits 
for  divorce  on  the  fact  of  desertion.  But  one 
case,  Vanleer  v.  Vanleer,  13  Pa.  211,  decided 
In  1850,  under  the  act  of  1812,  which  might 
be  regarded  as  holding  the  contrary  rule,  is 
referred  to.  But  when  examined  closely,  it 
is  not  opposed  to  the  other  cases,  for  the  de- 
cision was  predicated  on  the  ground  that 
the  giving  of  the  bond  amounted  to  evidence 
on  the  part  of  a  husband  that  his  wife  might 
live  separate  and  apart  from  him,  whereby 
he  was  deprived  of  the  right  to  divorce  on 
the  ground  of  her  alleged  willful  desertion  of 
him. 

Our  conclusion  is  to  affirm  the  judgment 
of  the  circuit  court  rejecting  the  plea* 
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STATE  ex  rel.  MONONGAHELA  VALLET 

TRACTION  CO.  v.  BEARD.  Special 

Judge.      (No.   8855.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

(Syllahua  ^  the  Court.) 

1.  Judges  ^=5>25(2)  —  Rxmovai.  of  Spboiaz. 
Judoeb^Gbounds. 

The  only  grounds  justifying  the  removal  of 
a  special  judge,  duly  elected  and  sworn  to  try 
a  particular  case,  are  those  which  would  dis- 
qualify a  regular  judge  to  preside  in  the  cause. 

2.  Judges  ^==»11  —  Removal  —  Poweb  or 

COUBTS. 

Where  the  people  by  the  Constitution,  and 
the  LegiEdature  by  statute,  have  comprehensive- 
ly dealt  with  the  subject  and  prescribed  the 
grounds  for  removal  and  of  disqualification  of 
judicial  officers,  the  courts  are  not  justified  in 
adding  other  grounds  not  comprehended  therein 
or  recognized  by  the  common  law. 

8.  Judges  ^=s>49(l),  50  —  Bias  of  Favob-* 

DiSQU  AXIFIGATIO  N. 

At  the  common  law,  as  now  administered  in 
England  and  in  the  United  States,  bias  or  fa- 
vor, not  the  result  of  interest  or  relationship, 
is  not  supposed  to  exist,  and  in  the  absence  of 
legislative  prohibition,  when  the  judge  in  a 
particular  case  is  not  called  upon  to  pass  on  the 


facts,  he  is  not  thereby  disqualified  to  preside 
at  a  trial,  but  he  may  properly,  of  his  own  will, 
retire  from  a  case  under  such  circumstances. 

4.  Judges  ^=»49(1)  —  Special  Judge— Dis- 
qualification—Removal. 

Resentment  or  ill  feeling  of  a  special  judge 
toward  some  representative  of  the  defendant  in 
the  cause  he  has  been  elected  to  try,  engendered 
by  the  conduct  of  such  representative  in  connec- 
tion with  another  case  pending  in  the  same 
court  against  the  same  defendant,  in  which 
such  special  judge  is  counsel  for  the  plaintiff, 
but  which  is  in  no  way  connected  with  the  case 
he  is  to  try,  will  not  disqualify  such  special 
judge  or  call  for  his  removal  by  mandamus. 

Original  inandamus,  pursuant  to  statute, 
by  the  State,  on  the  relation  of  the  Mononga- 
hela  Valley  Traction  Company,  to  remove 
William  Beard,  Special  Judge,  elected  to  pre- 
side at  the  trial  ot  a  case  against  relator. 
Writ  dolled. 


S> 


Kreps,  Russell  &  Hiteshew,  of  Parkersbur 
and  Osman  E.  Swartz,  of  Clarksburg,  for  re- 
lator. 

Thomas  Coleman,  of  Charleston,  for  re- 
spondent 

MIUl/ER,  P.  This  is  a  proceeding  by  man- 
damns,  pursuant  to  section  11  of  chapter  112 
of  the  Code  (Code  1918,  sec.  4558),  to  remove 
re8i>ondent  as  special  judge,  elected  to  pre- 
side at  the  trial  of  the  case  of  Nannie  J. 
Curry  and  George  E.  Curry  against  the  Mo- 
nongahela  Valley  Traction  Company,  pending 
In  the  circuit  court  of  Wood  County,  and  who 
took  the  oath  of  office  prescribed  and  entered 
upon  the  discharge  of  his  duties. 

[1-3]  The  grounds  averred  In  the  petition 
and  alternative  writ  for  the  removal  of  re- 
spondent are  not  those  which  the  statute  de- 
clares shall  render  him  ineligible,  but  other 
grounds  which  the  relator  conceives  consti- 
tute good  cause  for  his  removal.  The  statute 
prescribes  that: 

'The  judge  so  elected  or  agreed  upon  shall, 
before  proceeding  to  act,  take  an. oath  that  he 
will  faithfully  and  impartially  perform  the  do- 
ties  of  a  judge  of  such  court  so  long  as  he  shall 
continue  to  act  as  such  ;  and  if  he  be  agreed  up- 
on to  try  or  hear  and  determine  a  particular 
case,  as  hereinbefore  provided  for,  he  shall  take 
the  further  oath  that  he  is  not  interested  as 
counsel  or  attorney  or  otherwise  in  the  cause  to 
be  tried  or  heard  and  determined  by  him." 

And  the  grounds  of  ineligibility  spedflcally 
prescribed  by  said  statute  are: 

"No  special  judge  shall  be  eligible  to  serve  in 
any  case  in  which  he  has  been  or  may  be  select- 
ed to  act  if  at  tiie  time  of  such  election,  or  aft- 
erwards, the  relation  of  client  and  attorney  shall 
exist  between  him  and  any  party  to  the  cause 
wherein  he  has  been  or  may  be  selected,  wheth- 
er such  relationship  shall  be  in  a  cause  pending 
in  the  same,  or  any  other  court  of  this  State." 
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And  the  last  daase  of  the  sectioUt  on  which 
relator  relies^  Is: 

''For  good  cause  shown  any  special  judge  nuiy 
be  removed  by  mandamus.' 


i> 


Thus  It  appears  that  the  only  ground  of 
ineligibility  prescribed  by  this  statute  Is  that 
of  the  existing  or  subsequent  relationship  of 
attorney  and  client  between  him  and  any 
party  to  the  cause,  or  in  a  cause  pending  in 
the  same  or  any  other  court. 

But  certainly  grounds  other  than  those 
Qpeclfled  in  this  statute  might  exist  or  occur 
calling  for  the  removal  of  a  special  Judge,  and 
warranting  a  writ  of  mandamus  for  that  pur- 
pose. The  only  other  grounds  averred  are: 
First,  that  respondent  is  attorney  for  the 
plaintur  in  the  suit  of  W.  A.  Lowther  against 
relator,  pending  in  the  same  court  and  set 
for  trial  on  May  6, 1919,  and,  that  the  case  in 
which  he  was  so  elected  to  preside  as  special 
Judge  was  called  for  trial  at  the  same  term 
and  before  the  same  Jury  then  in  attendance 
upon  the  court,  and  trial  thereof  was  being 
Insisted  upon  by  him,  and  wherefore,  it  Is 
argued,  if  a  Juror,  by  reason  of  his  interest  in 
the  suit  in  which  he  is  a  counsel,  he  would 
be  disqualified.  Second,  that  when  the  case 
of  Lowther  against  relator  was  called  and 
motion  was  made  by  relator  for  a  continu- 
ance on  the  ground  of  the  absence  and  illness 
of  relator's  counsel  in  charge  of  the  case,  re* 
spondent,  evidencing  his  bias  and  prejudice 
against  relator,  and  his  disqualification  to 
preside  at  the  trial  of  the  case  in  which  he 
was  elected  special  Judge,  arose  to  oppose 
the  motion,  and  addressed  the  court  substan- 
tially as  follows: 

"I  did  not  oppose  a  continuance  of  this  case 
on  the  ground  of  Mr.  Hiteshew's  lUnefts  at  the 
last  term  of  court,  nor  would  I  oppose  a  contin- 
uance for  that  reason  now,  but  I  feel  that  I 
have  been  unfairly  treated  by  the  claim  agent 
or  representative  of  the  defendant  company. 
He  has  gone  to  my  client  and  told  him  that  the 
company  would  delay  matters  and  litigate  hun 
through  this  court,  and  if  he  succeeded  in  get- 
ting a  judgment  here,  would  taice  the  matter 
to  the  Supreme  Ck)urt  and  wear  him  out  in 
litigation  for  the  purpose  of  compelling  him  to 
accept  in  a  compromise  a  sum,  the  offering  of 
which  would  be  an  insult  to  any  sensible  per- 


>» 


son. 


That  upon  the  conclusion  of  said  statement, 
counsel  for  relator  responded  that  the  same 
was  unwarranted  by  the  facts  and  that  if  the 
same  was  to  be  considered  on  the  motion  for 
a  continuance,  that  Mr.  Chapman,  the  claim' 
agent,  who  was  present,  should  be  given  an 
opportunity  to  reply  and  state  the  facts  as 
they  really  were.  And  moreover  that  said 
statement  by  said  Beard  was  made  in  the 
presence  and  hearing  of  the  members  of  the 
Jury,  and  that  he  exhibited  great  hostility 
toward  the  representative  of  petitioner,  and 
that  although  said  cause  was  continued  as 


was  the  case  In  which  said  Beard  was  so 
elected  as  special  Judge,  both  cases  were  like- 
ly to  be  called  and  set  for  trial  at  a  subse- 
quent term  before  the  Jurors  then  attending 
the  court,  when  the  same  conditions  would  be 
present  and  relator's  interests  thereby  preju- 
diced if  respondent  was  permitted  to  preside 
as  such  special  judge.  Third,  that  upon  re- 
quest that  he  resign  as  special  judge  because 
of  his  ill  feeling  toward  rtiUitor's  representa- 
tive, respondent  declined,  and  that  upon  re- 
quest of  counsel  for  the  plaintiff  in  said  case 
that  he  Join  with  counsel  for  relator  In  ask- 
ing for  such  resignation,  he  declined  to  do  so. 
The  question  is  thus  presented:  Do  these 
grounds  or  any  of  them  call  for  the  removal 
of  respondent  from  the  office  of  special 
Judge?  The  sufficiency  thereof  is  challenged 
by  respondent's  demurrer  to,  and  motion  to 
quash,  the  alternative  writ,  and  also  by  his 
return  thereto.  Counsel  for  relator  conceive 
that  under  the  statute  and  upon  the  facts 
alleged,  not  materially  controverted  by  the 
answer  except  as  to  the  fact  of  prejudice 
against  relator,  the  removal  of  respondent  is 
largely  a  matter  of  discretion  for  this  court. 
As  we  view  the  case  the  only  grounds  upon 
which  we  could  justify  the  removal  of  a  spe- 
cial Judge  are  those  which  would  disqualify 
a  regular  Judge.  The  only  disqualifications 
of  a  regular  Judge  prescribed  by  section  9  of 
said  chapter  112  are  (Code  Supp.  1918,  sec 
4556)  that  he  be  a  party  to  a  suit,  or  interest- 
ed in  the  result  thereof,  or  be  related  to  ei- 
ther of  the  parties,  as  grandfather,  father, 
father-in-law,  son,  son-in-law,  brother,  broth- 
er-in-law, nephew,  uncle,  first  cousin,  guard- 
ian or  ward,  or  if  at  any  time  of  the  Institu- 
tion of  the  suit  or  at  any  time  before  the  final 
determination  thereof,  he,  his  wife,  or  any 
party  or  parties  related  to  him  in  the  degree 
as  therein  prescribed,  be  a  stockholder  or  of- 
ficer in  any  stock  company  or  corporation 
which  is  a  necessary  party  to  the  proceed- 
ings, or  if  he  be  a  material  witness  for  either 
party.  And  section  17  of  article  8  of  the 
Constitution  provides  that: 

"Judges  may  be  removed  from  office  by  a  con- 
current vote  of  both  houses  of  the  Legislature, 
when  from  age,  disease,  mental  or  bodily  infirm- 
ity or  intemperance,  they  are  incapable  of  dis- 
charging the  duties  of  their  office." 

These  are  the  only  statutory  grounds  of 
disqualification  or  for  removal  of  a  judicial 
officer,  and  it  is  apparent  that  they  do  not  in 
terms  or  by  implication  comprehend  any  of 
those  averred  in  the  petition  and  alternative 
writ.  These  statutory  grounds  would  seem 
to  comprehend  all  the  common-law  disqualifi- 
cations. 17  Am.  &  Eng.  Enc.  of  Law,  733. 
And  the  people  in  the  Constitution,  and  the 
Legislature  in  the  statutes  referred  to,  having 
thus  dealt  with  this  subject  comprehensively, 
it  Is  not  for  the  courts  to  add  other  grounds 
of  disqualification. 
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[4]  The  only  basis  for  removal  of  respond- 
ent to  be  extracted  from  the  averments  of  the 
writ  is  possible  prejudice  against  the  relator 
because  of  the  relationship  of  attorney  and 
client  in  another  suit  in  no  way  connected 
with  the  suit  in  which  he  was  elected  special 
Judge,  or  induced  by  altercations  in  court 
between  him  and  counsel  or  a  representative 
of  the  relator.  But  do  these  facts  sufficiently 
evidence  prejudice  disqualifying  a  Judge? 
The  authority  Just  dted,  at  page  738,  says: 

"In  the  absence  of  express  statutory  provi- 
sion, prejudice  or  bias  on  the  part  of  the  judge 
which  is  not  based  on  interest  is  not  assignable 
as  a  ground  for  his  disqualification,  though  it 
has  been  held  that  a  judge  might  properly,  of 
his  own  will,  retire  from  a  case  under  such 
circumstances.  At  the  present  time,  however, 
bias  or  prejudice  on  the  part  of  a  judge  is  ex- 
pressly recognized  in  the  statutes  of  many  of 
the  states,  and  It  is  usually  provided  that  a 
judge  shall  not  act  in  a  case  when  it  appears 
from  affidavits  properly  made  and  substantiat- 
ed that  either  party  cannot  have  a  fair  trial  be- 
fore him  by  reason  of  the  bias  and  prejudice  of 
such  judge." 

And  in  the  following  paragraph  the  same 
book  says: 

'*In  accordance  with  the  general  rule  that 
statutory  provisions  as  to  the  grounds  of  dis- 
qualification are  exclusive,  it  has  been  held 
(that  the  mere  exhibition  by  a  judge  of  partisan 
feeling  or  other  unnecessary  expression  by  him 
of  an  opinion  upon  the  justice  or  merits  of  a 
controversy,  though  indecorous  or  reprehensi- 
ble, should  not,  unless  so  provided  by  statute, 
be  held  sufficient  to  authorize  a  change  of 
venue  on  the  groynd.that  the  judge  is  disquali- 
fied to  hear  the  cause." 

In  15  R.  C.  L.  530,  1 18,  It  is  said: 

"At  the  common  law,  as  now  administered  in 
England  and  in  the  United  States,  bias  or  fa- 
vor, not  the  result  of  interest  or  relationship, 
is  not  supposed  to  exist.  The  common  law  in 
this  respect,  however,  has  been  modified  in 
this  country,  both  by  statute  and  the  rulings  of 
the  courts,  and  where  a  person  performing  the 
functions  of  a  judge  mutt  decide  queationt 
of  fact,  his  prejudice  against  either  of  the  par* 
ties  sufficient  to  disqualify  him  as  a  juror  equal* 
ly  disqualifies  him  as  a  Judge." 

But  says  this  authority: 

"In  the  absence  of  prohibitory  legislation  the 
question  of  interest  or  bias  of  a  judge  is  re- 
garded as  a  private  matter  and  of  concern 
only  to  the  parties  to  the  action.  •  •  •  The 
basis  of  the  disqualification  is  that  personal  bias 
or  prejudice  renders  the  judge  unable  to  ex- 
ercise his  functions  impartially  in  the  par- 
ticular case,  and  therefore  it  must  be  shown  that 
.  he  is  biased  against,  or  entertains  ill  will  or 
hostility  toward,  the  defendant  of  such  a  char^ 
acter  as  might  prevent  him  from  giving  the 
defendant  a  fair  trial,  and  this  must  be  shown 
as  a  matter  of  fact,  and  not  as  a  matter  of 
opinion  of  the  defendant  or  any  other  person." 


In  -State  ex  reL  Barnard  v.  Board  of  Edu- 
cation, 19  Wash.  8,  62  Pac.  317,  40  L.  R.  A. 
317,  07  Am.  St.  Rep.  706,  the  broad  doctrine 
above  stated  in  Am.  &  Eng.  Enc.  of  Law,  is 
challenged  and  said  not  to  be  supported  by 
the  authorities  dted.  That  was  a  case  ia- 
volving  the  qualification  of  a  member  of  a 
board  of  education  to  try  the  charges  of  mis- 
conduct of  a  school  superintendent,  when  it 
was  shown  that  he  would  be  called  upon  to 
try  the  facts,  and  that  he  had  personal  en- 
mity toward  the  defendant  and  had  declared 
his  purpose  to  vote  for  conviction,  and  from 
whose  Judgment  there  was  no  appeal.  The 
ruling  in  that  case  has  no  particular  relevan- 
cy to  a  case  like  this,  where  the  Judge  does 
not  pass  upon  the  facts,  and  his  erroneous 
rulings  on  the  law  are  reviewable  by  an  ap- 
pellate court  We  think  no  case  will  be  found 
contrary  to  the  rule  of  the  common  law,  un- 
less controlled  by  statute,  or  involving  the 
right  of  a  Judge  to  sit  in  Judgment  on  the 
facts. 

The  record  here  discloses  nothing  more 
than  prejudice  or  ill  will  toward  an  agent  of 
the  relator ;  it  is  not  shown  to  extend  to  the 
relator  or  its  attorneys  in  the  case.  If  the 
respondent  is  conscious  of  such  bias  or  preju- 
dice against  the  relator's  agent  as  to  disquali- 
tS  him  to  preside  and  do  Justice  to  the  defend- 
ant in  the  action,  he  ought  to,  and  no  doubt 
will,  decline  to  preside  at  the  trlaL  But  if 
good  grounds,  we  do  not  think  a  case  of  bias 
or  prejudice  is  made  out  against  respondent, 
and  the  peremptory  writ  must  be  denied. 


(84  W.  Va.  2S0) 

McNAIR  v.  ERWIN  et  al.     (No.   8653.) 

(Supreme  (}ourt  of  Appeals  of  West  Virginia- 

May  20,  1919.) 

(8yllahu9  hy  the  Court.) 

1.  Maxjcious  Pboseoution  ^=»16— Rxgovsbt 
— Maucb—Want  of  Probable  Cause. 

Before  a  recovery  may  be  had  in  an  ac- 
tion for  malicious  prosecution,  both  malice  and 
want  of  probable  cause  on  the  part  of  the  one 
instituting  or  instigating  the  prosecution  must 
be  established.  The  absence  of  either  is  fatal 
to  a  recovery. 

2.  Maxioious  Fboseotttion  ^=»90  —  LiBoaj* 

"MaUCB"— <301CFBLIJNO   RETURN  OF  PBOP- 


By  "legal  malice"  as  applied  in  actions  for 
nudicious  prosecution,  is  meant  any  sinister  or 
improper  motive  other  than  a  desire  to  punish 
the  party  alleged  to  have  committed  the  of- 
fense. Where  the  chief  purpose  in  instituting 
the  criminal  proceeding  is  by  such  means  to 
compel  the  return  of  property  claimed  by  the 
prosecutor,  it  is  malicious. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malice.] 
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3.  Maucious  PBOBEGunoN  ^=964(2)— Motive 
—Evidence. 

A  doubtful  and  inconclusiye  statement  of 
the  prosecutor,  vaguely  testified  to  by  the  offi- 
cer making  the  arrest,  regarding  its  probable 
effect  in  compelling  restitution  of  property 
wrongfully  obtained,  is,  without  more,  insuffi- 
cient to  warrant  the  inference  that  restitution, 
not  the  desire  to  punish,  was  the  prime  incen- 
tive for  instituting  the  proceedings. 

4.  Mauciotts  Pboseoution  ^=s»4,  56— Pubxio 
Policy— Pbesumption—Pbobable  Cause. 

The  public  policy  favors  prosecution  for 
crimes,  and  requires  the  protection  of  a  per- 
son who  in  good  faith  and  upon  reasonable 
grounds  institutes  proceedings  upon  a  criminal 
charge.  The  legal  presumption  is  that  every 
prosecution  for  crime  is  founded  upon  probable 
cause,  and  is  instituted  for  the  purpose  of  jus- 
tice. 

5.  Maxigious   Pbosecution   ^=>24(3)— Want 
OF  Pbobable  Cause— Dischabgb  on  Pbe- 

UMINABY   HeABINO. 

The  discharge  by  a  justice  of  the  peace  up- 
on the  preliminary  hearing  of  one  charged  with 
the  commission  of  a  crime  is  prima  fade  evi- 
dence of  want  of  probable  cause,  but  it  may  be 
rebutted  by  proof  showing  the  existence  of 
such  cause.  The  rule  is  otherwise,  however, 
where  the  accused  is  acquitted  after  a  trial. 

6.  Malicious  Pbosecxttion  ^=»58(1)— Malice 
— Evidence. 

To  defeat  recovery  in  an  action  for  mali- 
cious prosecution  it  is  competent  to  prove  con- 
versations between  plaintiff  and  defendants,  or 
any  of  them,  tending  to  show  their  joint  and 
mutual  interest  in  the  formation  and  promotion 
of  a  business  enterprise  for  their  joint  benefit, 
and  lilce  admissions  by  him  to  others  not  so 
associated  relative  to  the  same  matter,  where 
the  transaction  connected  therewith  was  the  bas- 
is of  the  criminal  charge  preferred  against  hinou 

Error  to  Circuit  Court,  Kanawha  County. 

Action  for  maUdoufl  prosecution  by  Xen 
McNalr  against  J.  E.  Erwin  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed  and  remanded  for  retrial. 

Linn  &  Bryne,  of  Charleston,  for  plaintiffs 
in  error. 

J.  Howard  Hundley  and  B.  J.  Pettlgrew, 
both  of  Charleston,  for  defendant  in  error. 


LrYNCH,  J.  The  judgment  reviewed  for 
error  plaintiff  recovered  in  an  action  for  ma- 
licious prosecution.  The  cause  of  complaint 
Is  the  giving  of  plaintiff's  instruction,  the  re- 
fusal of  defendants*  instructions  Nos.  8  and 
9,  the  modification  of  their  instruction  No.  7, 
and  the  rejection  of  certain  evidence  offered 
by  them  to  sustain  the  issue  in  their  behalf. 

Defendants  procured  from  a  justice  of  the 
peace  of  Kanawha  county  a  warrant  charg- 
ing plaintiff  with  fraudulently  obtaining 
from  them  $1,300  by  falsely  pretending  that 
he  paid  for  property  purchased  by  him  for 
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his  and  their  joint  benefit,  profit,  and  advan- 
tage $3,300,  when  he  paid  therefor  only 
$2,000.  Though  somewhat  conflicting  and 
Inconclusive,  the  evideuce  tends  strongly  to 
support  the  contention  of  defendants,  as  they 
argue,  rather  than  that  of  plaintiff,  that  he 
acted  as  the  agent  of  all  of  them  in  the  pro^ 
curement  of  a  coal  mining  lease  covering  land 
located  in  Kanawha  county,  the  land  then 
being  operated  under  the  terms  of  the  lease. 
Plahitiff  did  pay  only  $2,000  for  the  lease, 
and  induced  the  operating  lessees  to  assign  it 
to  him,  and  he  reassigned  it  to  himself  and 
defendants  jointly.  Each  of  them,  defend- 
ants say,  was  to  pay  equal  parts  of  the  con- 
sideration and  have  an  equal  interest  in  the 
profits  to  be  derived  from  the  prosecution  of 
the  mining  operations.  Defendants  furnish- 
ed and  delivered  to  plaintiff  the  $3,300,  the 
payment  of  which  he  Induced  them  to  believe 
represented  the  amount  paid  by  him  to  his 
assignors  for  the  lease,  and  out  of  which  he 
actually  paid  them  only  $2,000  therefor  pur- 
suant to  the  agreement  between  him  and 
them.  Having  been  discharged  upon  the  pre- 
liminary examination  before  the  justice, 
plaintiff  brought  this  action  and  prosecuted 
it  to  final  judgment  for  $1,000  against  de- 
fendants. 

[1]  This  brief  outline  of  the  testimony 
suffices  to  comprehend  the  discussion  and  de- 
cision of  the  several  assignments  presented 
and  advocated  by  plaintiffs  in  error,  defend- 
ants below.  The  only  instruction  proposed 
by  plaintiff  and  given,  though  In  part  correct 
in  principle,  contains  a  provision  or  clause 
not  supported,  we  think,  by  proof  sufildent 
to  warrant  its  inclusion  In  the  instruction  as 
an  element  of  the  right  to  recover  in  the  ac- 
tion. The  objectionable  clause  Informed  the 
jury  of  their  right  to  award  damages  against 
defendants  if  they  believed  from  the  evidence 
that  defendants,  without  probable  cause  to 
b^eve  the  plaintiff  guilty  of  a  felony  and 
"for  the  purpose  of  compelling  plaintiff  to 
pay  them,  or  either  of  them,  any  sum  of  mon- 
ey, instituted  criminal  proceedings  against 
the  plaintiff,"  etc.  The  want  of  probable 
cause  as  an  element  of  the  recovery  was  sub- 
mitted properly  to  the  jury;  but,  unless 
founded  upon  satisfactory  proof,  it  was  error 
to  Include  in  the  instruction  as  an  additional 
element  defendants*  motives  In  Instituting 
the  criminal  proceeding.  Two  matters  are 
essential  In  every  action  based  on  malicious 
prosecution,  malice  and  want  of  probable 
cause.  Malice  alone  or  want  of  probable 
cause  alone  is  Insufficient  as  a  ground  for  the 
action.  Vinal  v.  Core,  18  W.  Va.  1.  The  fail- 
ure to  aver  and  prove  both  will  defeat  the 
action.  They  are  essential  ingredients  of  a 
recovery  for  malicious  prosecution.  The  de- 
scriptive purpose  of  the  action  clearly  Im- 
ports the  necessity  for  malicious  motive  and 
purpose  prompting  the  criminal  proceeding 
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that  forms  the  basis  of  the  action,  and,  "to 
warrant  recovery  in  such  an  action,  the  plain- 
tiff must  establish  both  malice  and  lack  of 
probable  cause/'  Bailey  v.  Gollehon,  76  W. 
Va.  322,  85  S.  B.  556,  723 ;  Sudnick  v.  Kohn, 
81  W.  Va.  492,  94  S.  E.  962. 

[2,  3]  The  manifest  object  in  including  the 
statement  regarding  moUves  was  to  serve  as 
the  basis  of  an  inference  of  a  design  on  the 
part  of  the  defendants  to  use  the  criminal 
proceeding  as  an  agency  through  which  to 
compel  plaintiff  to  refund  the  money  fraudu- 
lently obtained  from  them;  in  other  words, 
that  the  prosecution  was  prompted  by  unjus- 
tifiable motives ;  in  short,  was  malicious.  In 
order  that  malice  may  be  inferred  from  the 
want  of  probable  cause  the  circumstances 
proved  must  warrant  the  implication.  South- 
ern By.  Co,  V.  Mosby,  112  Va.  169,  70  S.  B. 
517.  The  contrary  of  the  principle  first  stat- 
ed in  the  Virginia  case  is  asserted  in  Bailey 
V.  Gollehon,  cited : 

"If  there  was  probable  cause,  the  existence 
of  express  malice  is  immaterial." 

That  is,  if  probable  cause  existed  for  the 
criminal  prosecution,  it  is  not  material  if  it 
was  inspired  by  an .  inducement  other  than 
for  the  public  good.  The  only  testimony 
tending  in  any  degree  whatever  to  Justify 
the  inclusion  of  the  clause  in  the  instruction 
is  the  statement  of  the  witness  Martin  who 
arrested  plaintiff: 

"Well,  be  (defendant  Boy  kin)  went  with  me 
down  Capitol  street  (while  searching  for  plain- 
tifiO,  and  I  don't  know  but  what  he  said  that  'he 
thought  he  would  settle  as  soon  as  we  got  him.' '' 

Boykin  may  have  entertained  that  motive 
without  being  subject  to  censure.  Not  infre- 
quently restitution  has  terminated  the  prose- 
cution of  criminal  offenders,  and  the  attain- 
ment of  that  object  does  not  always  necessa- 
rily show  improper  motives.  But,  considered 
in  the  light  most  favorable  to  plaintiff,  the 
evidence  wholly  fails  to  disclose  a  wrongful 
purpose  on  the  part  of  Boykin  and  his  oode- 
fendants  in  setting  on  foot  the  criminal  pro- 
ceeding. The  mere  statement  made  to  the 
witness  Martin,  quoted  above,  that  "he  (de- 
fendant Boykin)  thought  he  (plaintiff)  would 
settle  as  soon  as  we  got  him,"  does  not  neces- 
sarily or  inferentially  show  that  defendants 
were  actuated  by  any  other  motive  in  prose- 
cuting plaintiff  than  a  desire  to  bring  him  to 
Justice.  The  thought  that  the  return  of  the 
money  might  result  from  the  arrest  as  an  in- 
cident thereof  is  not  sufiicient  to  warrant 
the  inference  that  restitution,  not  the  desire 
to  punish,  was  the  prime  incentive  for  insti- 
tuting the  proceedings.  The  facts  of  thid 
case  clearly  distinguish  it  from  the  cases  of 
Vinal  V.  CJore,  18  W.  Va.  1,  and  wadkins  v. 
Digman,  82  W.  Va.  623,  96  S.  E.  1016,  In  that 
respect.  In  the  case  last  cited  defendant  ad- 
mitted that  his  real  purpose  was  to  get  pos- 
session of  his  property,  a  thing  for  which  the 


law  afforded  him  a  civil  remedy,  and  as  soon 
as  he  obtained  it  he  had  nothing  more  to  do 
with  the  prosecution,  clearly  showing  that 
his  prime  motive  was  not  in  the  interest  of 
public  Justice. 

[4]  Besides,  according  to  many  reputable 
authorities,  the  public  policy  fiivors  prosecu- 
tion for  crimes,  and  requires  the  protection 
of  a  person  who  in  good  faith  and  upon  rea- 
sonable grounds  institutes  proceedings  upon 
a  criminal  charge.  There  is  also  the  legal 
presumption  that  every  prosecution  for  crime 
is  founded  upon  probable  cause  and  is  insti- 
tuted for  the  puipose  of  Justice.  Graves  v. 
Scott,  104  Va.  372,  374,  51  S.  E.  821,  2  L.  B. 
A,  (N.  S.)  927,  113  Am.  St.  Bep.  1043,  7  Ann. 
Gas.  480 ;  19  Am.  &  Bng.  Bnc.  Law  (2d  Ed.) 
650;    18B.  O.  Ii.p.  11;    26  Cya  7. 

[6]  It  may  be  regarded  as  settled  in  this 
state  that  the  discharge  by  a  Justice  of  the 
peace  upon  the  preliminary  hearing  of  one 
charged  with  the  commission  of  a  crime  is 
prima  facie  evidence  of  want  of  probable 
cause,  but  it  may  be  rebutted  by  proof  show- 
ing the  existence  of  such  cause.  Vinal  v. 
Core,  18  W.  Va.  1 ;  Fetty  v.  Loan  Co.,  70  W. 
Va.  688,  74  S.  E.  956;  Sudnick  v.  Kohn,  81 
W.  Va.  492,  94  S.  E.  062.  It  is  different,  how- 
ever, where  the  Justice  actually  tries  the  case 
and  plaintiff  is  acquitted.  Harper  v.  Harper, 
49  W.  Va.  661,  39  S.  B.  661;  Catzen  v.  Bel* 
Cher,  64  W.  Va.  314,  61  S.  B.  930, 131  Am.  St 
Rep.  903,  16  Ann.  Gas.  715;  Saunders  v. 
Baldwin,  112  Va.  431,  71  S.  B.  620,  84  L.  B. 
A.  (N.  S.)  958,  Ann.  Gas.  1913B,  1049. 

[6]  In  the  modification  of  instruction  No. 
7  we  perceive  no  error  working  injury  to  de- 
fendants. The  propriety  of  their  No.  8  de- 
pends upon  a  Just  answer  to  the  question 
whether  there  was  in  fact  such  confidential 
relation  betwe^i  the  parties  as  required 
plaintiff  to  make  full  disclosure  to  his  asso- 
ciates of  the  actual  cash  consideration  paid 
for  the  assignment  by  Rutledge  and  Simms 
to  him  of  the  lease  involved  in  this  controver- 
sy. McKinley  v.  Lynch,  58  W.  Va.  44,  51  S. 
E.  4.  '  Upon  this  question  the  proof  was  con- 
flicting, and  as  an  aid  in  the  solution  of  that 
conflict  we  think  the  instruction  ought  to 
have  been  given.  The  acts  and  conduct  of 
the  plaintiff  in  subsequently  obtaining  from 
the  assignors  of  the  lease  a  statement  that  he 
had  paid  them  $3,300  for  the  assignment, 
when  he  had  paid  them  .a  much  leas  sum,  is  in 
itself  significant  upon  the  question  of  intent. 
Deception  was  unnecessary  if  his  connection 
with  the  transaction  was  that  of  a  mere  deal- 
er in  the  procurement  and  sale  of  the  lease, 
as  he  undertook  to  induce  the  Jury  to  believe, 
and  in  which  ^ort  he  seems  to  have  succeed- 
ed. The  instruction,  if  given,  would  have 
injected  into  the  case  a  condition  that  might 
have  produced  a  different  result. 

Though  the  testimony  detailed  the  same 
conversation  with  McNair,  no  substantial 
reason  warranted  the  exclusion  of  Boykin*s 
repetition  of  a  like  conversatlan  with  plain- 
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tiff  regarding  the  arrangement  for  bis  pnr- 
cliase  for  the  joint  benefit  of  himself  and  de- 
fendants. It  matters  not  when  the  conTersa- 
tions  occurred,  whether  before  or  after  the 
final  consummation  of  the  deal.  It  related  to 
the  object  of  the  entire  transaction,  and 
shows  what  the  parties  thereto  contemplated 
from  the  beginning  of  the  negotiations.  This 
we  think  should  have  gone  to  the  jury. 

The  same  error  resulted  from  the  refusal 
to  permit  the  jury  to  consider  the  statement 
of  Rutledge  as  witness  for  defendants  as  to 
what  McNair  said  to  him  with  reference  to 
the  interest  of  the  latter  in  common  with  de- 
fendants in  the  joint  purchase  of  the  lease 
and  operation  of  the  mine.  This  testimony 
has  an  important  bearing  upon  the  relation 
between  the  parties,  the  proof  of  which 
would  tend  to  show  the  necessity  for  a  com- 
plete disclosure  of  the  price  actually  paid 
Rutledge  and  Simms  for  the  lease.  McKin- 
ley  T.  Lynch,  supra.  The  proffered  testimo- 
ny of  the  witness  Nash  concerning  his  con- 
yersation  with  the  prosecuting  attorney  In 
regard  to  the  proposed  criminal  prosecution 
before  the  warrant  was  issued,  while  not 
necessary,  was  not  irrelevant.  Instead  of 
consulting  directly  with  the  state's  legal  ad- 
viser, defendants  committed  that  duty  to 
Nash,  and  he  thereby  represented  them,  and 
to  them  reported  the  advice  of  the  attorney 
consulted  by  him  in  their  behalf.  No  suffi- 
cient reason  appears  to  us  justifying  the  ex- 
clusion of  this  testimony,  and  counsel  for 
plaintiff  gives  none  that  is  satisfactory  or 
pertinent. 

The  refusal  to  permit  plaintiff  to  state  on 
cross-examination  whether  or  not  he  was  in- 
formed by  the  defendant  Frank  Erwin  of  the 
receipt  of  $2,500  from  his  codefendant  J.  E. 
Erwin  to  be  expended  in  the  purchase  of 
the  lease,  while  perhaps  erroneous,  was  not 
prejudicial,  because  other  evidence  clearly 
establishes  the  fact  of  such  knowledge  or  in- 
formation. Plaintiff  wrote  the  message  in 
response  to  which  the  money  was  obtained 
by  telegraph,  though  purporting  to  be  signed 
by  Frank  Erwin,  who  authorized  his  signa- 
ture thereto,  and  plaintiff  was  present  and 
received  the  money  at  the  hands  of  the  bank 
otQcers,  and  applied  $2,000  thereof  to  the  pay- 
ment of  the  assignors  of  the  lease. 

The  errors  pointed  out  require  a  reversal 
of  the  judgment  and  remand  of  the  case  fdr 
retrial. 

(84  W.  Va.  171) 

^  M.  &  D.  D.  BROWN  v.  WESTERN  MART- 
LAND  RY.  CO.  (No.  3800.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

(8yllahu8  by  the  Court) 

1.    SFBCUIO    PKBrOBMANCE    ^9»12,     19— Coz?- 
TBAOT   BT  RaILBOADS— PUBLIO  DUTIKS. 

A  railroad  contract  stands  upon  no  higher 
or  different  plane  than  the  contract  of  any  other 
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corporation  or  individual,  and  the  same  princi- 
ples apply  to  and  govern  all  of  them  alike,  ex- 
cept, however,  that  equity  may  decline  to  ex- 
ert its  coercive  power  to  compel  specific  per- 
formance of  such  a  contract  if  to  do  so  will  ad- 
versely affect  the  performance  by  the  railroad 
company  of  its  full  public  duties. 


2.  spkomo  psbfobmangb  ^=95— contbaots— 
Bbbaoh— Lbqai.  Rbmxdixs— Damaqbs. 

The  normal  end  or  termination  of  every  con- 
tract is  performance  in  accordance  with  the 
terms  of  the  agreement,  and  such  a  consumma- 
tion should  be  the  presumptive  one;  resort  to 
the  legal  remedy  being  had  only  when  the  cir- 
cumstances are  such  that  it  is  more  equitable 
to  compel  the  obligee  to  accept  damages  in  lieu 
of  what  he  contracted  for  than  to  compel  spe- 
cific performance  of  its  terms. 

3,  Specific  Pebfobicangk  €=s>62— Railboao 
OoNTBACT— Public  Duties. 

Where  a  railroad  company,  for  a  valuable 
consideration,  enters  into  an  oral  agreement, 
complete  in  its  terms,  to  construct  and  main- 
tain a  yard  switch  track  of  a  specified  length, 
and  to  permit  the  other  c<xitracting  party  to 
store  lumber  on  its  property,  and  the  latter, 
relying  upon  the  promise  of  the  company,  for- 
bears to  remove  his  plant  to  another  locality, 
as  had  been  his  intention,  and  incurs  great  ex- 
pense in  improving  his  property  for  use  in  con- 
nection with  the  advantages  of  the  switch,  and 
otherwise  performs  his  part  of  the  agreement, 
and  with  the  knowledge  and  consent  of  the  com- 
pany stores  his  lumber  on  its  property,  and  the 
breach  of  the  promise  results  in  an  injury  that 
cannot  be  compensated  adequately  in  damages, 
equity  may  enforce  performance  of  the  agree- 
ment to  construct  the  spur  trade,  and  restrain 
interference  with  plaintiff's  storage  privileges 
on  its  property,  so  long  as  such  decree  does  not 
seriously  affect  performance  by  the  railroad 
of  its  full  public  duties. 

4.    CONTBACTB    «=»W(1)  —  OBLIGATION  —  CON- 
SIDEBATION— NaTUBB. 

The  extent  of  the  duty  created  by  a  contract 
is  not  determined  by  the  kind  of  consideration 
on  which  it  is  based.  It  is  suflScient  if  the  con- 
sideration is  such  as  the  law  deems  valuable 
without  regard  to  its  nature  or  character. 

6.  Fbauds,   Statute  of  «=>129(3)— Injunc- 
tion  ^=s>59(l)— Past  Psbfobmanoe— Rail- 

B0AD*8  CONTBAOT  FOB  StOBAOE. 

Where  a  railroad  company,  as  part  of  the 
consideration  for  an  oral  contract,  agrees  to 
permit  another  to  store  his  lumber  on  its  prop- 
erty, and  the  latter  exercises  that  right  with 
the  knowledge  and  consent  of  the  company,  and 
otherwise  fully  performs  his  part  of  the  agree- 
ment, such  part  performance  removes  the  bar 
of  the  statute  of  frauds,  and  equity  will  re- 
strain interference  with  the  right  of  storage, 
subject  to  ternunation,  however,  when  the  land 
becomes  necessary  for  the  proper  discharge  of 
the  company's  duties  to  the  public 

6.  Fbauds,  Statute  of  ^s949— Pbbfobhanob 
Beyond  a  Teab. 

An  agreement  which  does  not,  by  its  terms 
or  by  necessary  implication,  carry  its  full  per- 
formance beyond  a  year,  need  not  be  in  writ- 
ing. 


4ts»For  other  eases  see  same  topie  and  KIBT-NUMBBR  la  aU  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Circuit  Court,  Randolph 
County. 

BUI  for  a  mandatory  injunction  by  M.  M.  & 
D.  D.  Brown  against  the  Western  Maryland 
Railway  Company.  From  a  decree  dismissing 
the  bill  on  demurrer,  plaintiffs  appeal.  De- 
cree reversed,  demurrer  overruled,  injunction 
reinstated,  and  cause  remanded. 

W.  B.  &  E.  li.  Maxwell,  of  Elkins,  for  appel- 
lants. 
£1  A.  Bowers,  of  Elkins,  for  appellee. 

LYNCH,  J.  Judged  by  the  prayer  of  the 
bill,  dismissed  on  demurrer,  of  which  action 
plaintiffs  complain,  the  chief  objects  of  this 
suit  were  to  obtain  a  mandatory  injunction  to 
require  defendant,  by  way  of  enforcement  of 
an  oral  contract,  to  extend  one  of  its  yard 
i^de  tracks  about  800  feet,  the  cost  and  ex- 
pense of  which  plaintiffs  contracted  to  pay 
upon  the  conditions  hereafter  noted,  and  to 
furnish  the  railroad  ties  necessary  therefor; 
to  enjoin  defendant  from  carrying  Into  execu- 
tion its  announced  purpose  to  cause  the  re- 
moval of  lumber  stacked  on  Its  property  with 
^defendant's  consent  and  approval  pursuant  to 
such  contract;  and  for  general  relief.  The 
court  Justified  its  decree  upon  the  ground 
that  equity  will  not  entertain  Jurisdiction  to 
enforce  the  specific  execution  of  a  contract 
for  the  performance  of  work  the  supervision 
of  which  requires  the  exercise  of  professional 
skill  and  Judgment  Thus  there  is  presented 
the  one  main  question  whether  a  court  of 
equity  can  and  should  require  defendant  to 
extend  its  side  track,  which  It  contracted  to 
do,  where  plaintiffs,  acting  In  good  faith, 
with  the  consent  and  upon  the  direction  of  de- 
fendant's agents,  have  in  part  done  what  the 
contract  authorized  them  to  do. 

These  are  the  main  facts  upon  which  plain- 
tiffs predicate  the  claim  for  the  relief  which 
they  seek:  The  plant  operated  by  them  and 
located  in  or  near  Elkins,  Randolph  county, 
for  the  manufacture  of  lumber  from  timber 
owned  by  them,  was  destroyed  by  fire  April 
6, 1912,  and  they  contemplated  the  removal  of 
the  establishment  and  the  erection  of  a  new 
plant  on  the  tract  of  land  containing  the  tim- 
ber, located  on  Shaver's  fork  of  Cheat  river, 
when  they  began  the  negotiations  which  cul- 
minated in  the  contract  in  question.  The  con- 
sideration for  the  contract,  the  terms  whereof, 
frequently  reiterated,  are  stated  with  suffi- 
cient precision  to  permit  an  intelligent  under- 
standing of  what  is  alleged,  is  that,  if  plain- 
tiffs would  rebuild  their  manufacturing  plant 
on  the  former  location,  pay  $6.50  for  each 
carload  of  logs  hauled  by  defendant  from 
Meadows,  a  station  on  its  railroad,  to  Elkins, 
and  if  plaintiffs  and  others  affiliated  with 
them  in  other  business  enterprises  would  per- 
mit defendant  to  carry  to  market  at  least 
three-fourths  of  their  manufactured  product, 


the  charge  therefor  not  to  exceed  the  freight 
rates  demanded  by  other  carriers  for  a  like 
service,  defendant  upon  its  part  agreed  and 
promised,  the  bill  alleges,  to  provide  cars  nec- 
essary and  suitable  to  haul,  and  to  haul,  plain- 
tiffs' logs  from  Meadows  and  deliver  them  at 
Elkins  at  the  rate  per  car  specified  therein  for 
each  loaded  car,  as  heretofore  stated;  to  per- 
mit plaintiffs  to  use  certain  designated  por- 
tions of  land  owned,  possessed,  or  controlled 
by  defendant  for  lumber  storage  purposes, 
and  also  to  extend  their  dock  and  trucks  from 
the  mill  on  the  south  side  of  the  railroad,  by 
way  of  and  under  the  railroad  bridge  across 
Valley  river,  onto  the  north  side  of  the  rail- 
road to  facilitate  storing  of  the  lumber  so 
manufactured ;  and  defendant  further  agreed 
to  extend  its  yard  side  track  or  switch  near 
its  freight  depot  800  feet  along  the  river  bank, 
the  plaintiffs  to  furnish  the  cross-ties  there- 
for and  pay  defendant  the  cost  of  such  con- 
struction, including  labor  and  material,  other 
than  the  ties,  as  estimated  or  otherwise  ascer- 
tained after  the  completion  of  the  work, 
with  interest  thereon,  the  amount  so  paid  to 
be  refunded  by  defendant  at  the  rate  of  92 
for  each  carload  shipped  by  plaintiffs  and 
hauled  by  defendant,  and  other  reciprocal 
terms,  conditions,  and  stipulations  of  a  sim- 
ilar character  not  now  necessary  or  impor- 
tant to  note  or  recite. 

With  the  terms,  performance  whereof  was 
the  basis  of  the  agreement  on  the  part  of  the 
plaintiffs,  the  bill  alleges  full  and  complete 
compliance.  They  did  reconstruct  and  en- 
large the  buildings  and  again  put  them  Into 
successful  operation  and  effect  on  the  former 
site  and  location,  equipped  with  machinery, 
appliances,  accessories,  and  conveniences  nec- 
essary, adequate,  and  usual  to  accomplish  the 
purposes  of  such  business  enterprises  and  un- 
dertakings, and  to  achieve  that  end  were  com- 
pelled to  expend  large  sums  of  money  for 
labor  and  material.  For  the  same  purpose 
and  upon  the  invitation  and  by  and  with  the 
consent  of  the  defendant  they  also  built  the 
dock  and  other  structures  connecting  the 
plant  with  the  ground  owned  by  defendant 
on  the  opposite  side  of  its  railroad  track,  and 
since  have  used  the  ground  as  place  for  the 
storage  of  the  lumber  preparatory  to  Its  sale 
and  shipment  to  market  All  this  they  did, 
the  bill  alleges,  in  reliance  upon  the  express 
stipulation  of  the  contract  by  and  with  the 
knowledge,  advice,  and  consent  of  the  defend- 
ant duly  given  by  its  legally  constituted  and 
authorized  agents. 

Excepting  the  extension  of  the  side  track 
or  switch  specified  In  the  contract,  of  the 
nonperformance  of  which  complaint  is  made, 
plaintiffs  waive  compliance  by  defendant  with 
the  terms  thereof,  thus  leaving  for  consider- 
ation upon  this  review  the  right  to  enforce 
compliance  with  the  stipulation  regarding  the 
extension  of  the  side  track  or  switch,  togeth- 
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er  with  the  restraint  sought  to  be  Imposed 
against  defendant's  threatened  removal  of  the 
Inmber  so  stored  and  the  buildings  and  struc- 
tures so  erected  by  plaintiffs  on  defendant's 
ground. 

Defendant  questions:  First,  the  sufficiency 
of  the  allegations  to  show  any  contract  what- 
ever between  the  parties ;  second,  if  sufficient 
for  that  purpose,  the  contract  was  to  be  re- 
duced to  writing  and  signed  by  them  before 
it  was  to  be  deemed  binding  upon  either  of 
them,  and  that  it  was  not  so  executed;  third, 
the  contract  is  not  enforceable  because  not 
In  writing  and  not  signed  by  either  of  them, 
and  hence  void  under  the  statute  of  frauds; 
and,  further,  because  plaintiffs  have  an  ade- 
quate remedy  at  law. 

The  first  points  of  objection  are  met  by  the 
specific  declarations  of  the  bill,  which,  being 
well  pleaded  and  pertinent,  sufficiently  show 
the  culmination  of  the  negotiations  in  an 
agreement  having  the  essential  elements  and 
ordinary  requisites  of  a  valid  contract  The 
reciprocal  and  mutual  engagements  of  the 
parties  towards  each  other  furnish  ample  con- 
sideration therefor,  and  that  the  agents  of 
the  defendant  had  ample  authority  to  bind 
it,  and  undertook  to  and  did  so,  is  averred 
unequivocally,  and  by  the  demurrer  that  au- 
thority is  admitted.  Though,  as  the  bill  ad- 
mits, the  terms  of  the  agreement  were  to  be 
reduced  to  writing  and  the  writing  duly  ex- 
ecuted as  a  memorial  of  what  the  parties 
bound  themselves  thereby  to  do,  it  further 
charges  that  at  the  time  of  the  oral  under^ 
standing,  'It  was  expressly  agreed  and  un- 
derstood that  the  minds  of  the  parties  had 
fully  met  upon  every  question  under  consider- 
ation, and  a  binding  contract  was  then  con- 
cluded," though  defendant's  agent  did  on 
that  occasion  say  "that  he  would  have  the 
understanding  of  the  parties  reduced  to  writ- 
ing for  the  purpose  of  preserving  a  memorial 
of  the  agreement  of  the  parties."  And  the 
terms  were  so  written  and  agreed  to  by  the 
parties,  subject  to  certain  modifications  like- 
wise agreed  to,  and  the  plaintiffs  charge  "that 
the  said  written  memorandum  as  prepared  by 
the  defendant  (though  never  signed)  embraces 
the  identical  same  terms  that  were  agreed 
upon  in  the  said  contract  of  May  17,  1912." 
which  said  agreement  "was  a  complete  con- 
tract and  was  in  no  wise  dependent  upon 
that  contract  being  reduced  to  writing." 
These  allegations  of  the  bill,  admitted  on  de- 
murrer, are  sufficient  to  establish  the  exist- 
ence of  the  contract  involved  in  this  suit, 
with  the  further  fact  that  plaintiffs  and  de- 
fendant treated  the  agreement  as  If  it  was 
fully  complete  in  every  detail. 

[1]  It  is  further  contended  that  this  con- 
tract is  not  one  which  equity  will  enforce  spe- 
cifically owing  to  the  amoimt  of  court  supervi- 
sion which  will  be  necessary,  and  for  the  fur- 
ther reason  that  the  remedy  at  law  is  ade- 
quate.   A  railroad  contract  stands  on  no  high- 


er plane  than  the  contract  of  any  other  cor- 
poration or  individual,  and  the  same  prin- 
ciples apply  to  and  govern  all  of  them  alike. 
There  is  this  qualification  to  be  made,  how* 
ever,  where  the  specific  performance  of  a 
railroad  contract  is  sought:  E3quity  may  de- 
cline to  exercise  its  coercive  power  in  that 
respect  If  to  do  so  will  injuriously  affect  the 
performance  by  the  railroad  of  its  full  pub- 
lic duties.  Harper  v.  Virginian  Ry.  Co.,  76 
W.  Va.  788,  86  S.  B.  919,  Ann.  Cas.  1918D, 
lOSL  But  where  the  public  rights  will  not  be 
injured,  a  railroad  company  is  subject  to  the 
same  duty  respecting  its  contracts  as  any 
other  comi>any  or  an  individual. 

[21  Underlying  every  contract  is  the  fun- 
damental conception  of  exchange,  ,one  con- 
tracting party  offering  to  exchange  services 
or  commodities  which  he  possesses  or  can  con- 
trol in  return  for  services  or  commodities  not 
within  his  possession  or  control,  but  which 
he  desires.  At  the  time  of  entering  upon  the 
agreement  each  expects  to  receive  and  render 
performance  according  to  its  express  terms, 
and  the  contract  can  never  be  fully  satisfied 
unless  its  execution  is  of  that  character. 
Frequently,  however,  the  circumstances  are 
such  that  performance  in  kind  is  excused, 
and  this  is  especially  true  when,  with  an 
award  of  damages,  the  disappointed  party 
can  easily  obtain  on  the  market  or  elsewhere 
the  same  or  a  substantially  similar  commodi- 
ty or  service  that  he  contracted  for.  But 
when  the  remedy  at  law  is  not  thus  adequate, 
equity  has  full  Jurisdiction,  and  in  its  dis^ 
cretion  may  exert  its  inherent  power  to  com- 
pel performance  of  the  obligation  on  the  part 
of  the  delinquent  obligor.  The  normal  end 
or  termination  of  every  contract  is  perform- 
ance in  accordance  with  the  agreement,  and 
such  a  consummation  should  be  the  presump- 
tive one;  resort  to  the  legal  remedy  being 
had  only  when  the  circumstances  are  such 
that  it  is  better  to  compel  the  obligee  to  ac- 
cept damages  in  lieu  of  what  he  contracted 
for  than  to  compel  specific  performance. 
Lightly  to  permit  a  contracting  party  to  dis- 
regard his  obligation  and  compel  the  obligee 
to  accept,  not  the  thing  omtracted  for,  but 
money  damages,  is  to  place  a  premium  upon 
contractual  insincerity.  Especially  is  this 
true  where  one  party  has  fully  performed 
his  part  of  the  agreement 

Vice  Chancellor  Sir  James  Bacon,  in  Greene 
V.  West  Cheshire  Ry.  Co.,  K  R.,  13  Bq.  44,  60, 
well  expresses  a  reasonable  view  of  such  a 
situation  in  decreeing  specific  performance 
of  a  contract  to  construct  and  maintain  a 
railroad  siding  of  specified  length*,  After 
commenting  upon  the  failure  of  the  defend- 
ant to  offer  a  sufficient  excuse  or  suggestion 
of  impracticability  or  inconvenience  of  per- 
formance of  its  part  of  the  contract  of  which 
plaintiff  had  performed  his,  he  proceeds: 

"But  what  they  say  is  that  the  plaintiff  may 
by  an  action  at  law  recover  against  them  in 
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money  rach  amount  of  damages  as  a  jury  may 
think  he  has  sustained  by  the  willful  breach  of 
their  contract,  and  that  therefore  a  court  of 
equity  will  not  entertain  the  complaint.  I  do 
not  understand  that  the  law,  as  administered  in 
this  court,  countenances  any  such  defense. 
*  •  •  It  would  be  a  total  departure  from  all 
principles  by  which  the  administration  of  this 
branch  of  the  law  has  hitherto  been  guided  to 
hold  that  it  is  at  the  option  of  a  man  who  has 
persuaded  another  to  part  with  his  rights  upon 
a  specific  condition  to  say:  'I  can,  but  I  will 
not,  perform  the  obligation  I  have  entered  into; 
and,  instead  of  keeping  faith  and  honestly  ful- 
filling my  promise,  I  will  leave  you  to  take  the 
chances  of  an  action  for  damages,  and  reserve 
to  myself  the  power  of  endeavoring  to  defeat 
your  claim,  and,  instead  of  acknowledging  your 
just  righto,  will  compel  you  to  receive  instead 
of  them  such  a  sum  as  I  may  be  able  to  per- 
suade a  jury  will  compensate  you  for  the  loss 
and  injury  and  disappointment  which  my  willfol 
wrongdoing  may  have  occasioned  to  you.' " 

A  Similar  result  was  reached  in  Fortescue 
V.  Lostwlthlel,  etc,  Ry.  Co.,  [1894]  3  Oh.  621, 
64  L.  J.  Oh.  37,  where  the  railroad  company 
had  agreed  to  construct  certain  accommoda- 
tion works  for  the  plaintiff. 

[3]  In  this  country  the  authorities  general- 
ly have  reached  the  same  conclusion  with  re- 
spect to  contracts  for  sidings  or  spur  tracks. 
Taylor  v.  Florida,  etc.,  Ry.  Oo.,  64  Fla.  636, 
46  South.  674,  16  U  R.  A.  (N.  S.)  307,  127 
Am.  St  Rep.  166,  14  Ann.  Oas.  472;  New 
River  Lumber  Co.  v.  Tenn.  Ry.  Co.,  136  Tenn. 
661,  191  S.  W.  334;  Patton  v.  Monongahela 
St.  Ry.  Co.,  226  Pa.  372,  76  Atl.  589 ;  South- 
ern Pine  BMbre  Co.,  v.  N.  Augusta  Land  Co. 
(C.  0.)  50  Fed.  26;  Lane  v.  Pacific,  etc.,  Ry. 
Co.,  8  Idaho,  230,  67  Pac.  656;  Fry,  Spec 
Perf .  (5th  Ed.)  §  104.  The  case  of  New  River 
Lumber  Co.  v.  Tenn.  Ry.  Co.,  supra,  is  very 
similar  to  this.  It  involved  a  contract  be- 
tween a  timber  company  and  a  railroad  in 
which  the  latter  agreed  to  extend  its  line  to 
tap  timber  lands,  the  agreement  to  cover  a 
period  of  27  years.  The  court  enforced  per- 
formance of  the  contract,  saying: 

"Courts  of  equity  do  not,  at  this  day,  hesi- 
tate to  specifically  perform  contracts  for  the 
construction  and  operation  of  railroads  merely 
because  such  contracts  are  continuous  in  their 
obligations  and  require  skill  in  their  execution." 
136  Tenn.  678»  191  S.  W.  339. 

A  similar  result  has  been  reached  during 
more  recent  years  in  contracts  for  the  opera- 
tion of  trains.  The  editor  of  recent  editions 
of  Pomeroy's  Equity  Jurisprudence,  and  of 
the  treatise  on  Specific  Performance  in  36 
Cyc,  says  at  page  687  of  the  latter  work: 

''Beginning  with  the  year  1890,  contracts  in- 
volving the  operation  of  railroads,  often  of  the 
utmost  complexity  and  extending  over  long 
terms  of  years,  or  perpetually,  have  been  enforc- 
ed specifically." 

Numerous  caaea  dted  in  the  note  sustain 
the  text. 


The  authorities  in  this  state  relative  to  the 
specific  performance  of  railroad  contracts  are 
indicative  of  the  trend  of  courts  of  equity 
toward  greater  latitude  in  enforcing  construc- 
tion contracts  where  the  only  reason  urged 
against  them  is  the  necessity  of  court  super- 
vision. In  Lydick  v.  B.  &  O.  R.  Co.,  17  W. 
Va.  427,  the  authority  of  a  court  of  equity  to 
enforce  the  performance  of  a  contract  to  con- 
struct a  switch  was  expressly  recognized, 
though  the  holding  seems  to  be  obiter. 
Moundsvllle  v.  Railroad  Co.,  37  W.  Va.  92,  16 
S.  E.  614,  20  L.  R.  A.  161,  holds  that  a  munic- 
ipal corporation  may  compel  a  railroad  com- 
pany to  restore  a  street  in  which  it  has  lo- 
cated its  road  to  its  former  condition,,  as 
nearly  as  may  be,  by  mandatory  injunction. 
And  Johnson  v.  Ohio  River  R.  Co.,  61  W.  Va. 
141,  66  S.  E.  200,  and  Harper  v.  Virginian  Ry. 
Co.,  76  W.  Va.  788,  86  S.  Ew  919,  Ann.  Caa. 
1918D,  1081,  enforced  specific  i)erformance — 
the  first  of  a  contract  to  build  and  maintain 
road  crossings,  cattle  guards,  and  other  struc- 
tures on  the  company's  right  of  way;  the 
other  of  a  contract  to  build  and  operate  a  de- 
pot on  plaintiff's  land,  though  not  specHylng 
the  length  of  time. 

[4]  It  is  true  many  of  the  cases  dted  in- 
volve contracts  entered  into  by  the  railroad 
company  in  consideration  of  the  conveyance 
by  the  plaintiff  of  a  right  of  way  through  his 
land.  The  consideration  here  is  of  a  different 
nature,  but  of  equal  dignity.  Besides,  the  ex- 
tent of  the  duty  created  by  a  contract  is  not 
determined  by  the  kind  of  consideration  on 
which  it  is  based.  It  is  sufficient  if  the  con- 
sideration is  such  as  the  law  deems  valu- 
able without  regard  to  its  nature  or  charac- 
ter. 

[5]  A  bill  having  for  its  chief  object  the  en- 
forcement of  an  oral  contract  not  executed 
as  required  by  clause  6,  c.  98,  Code  (sec.  4171) 
is  subject  to  the  challenge  of  a  demurrer,  as 
stated  in  Hogg's  Eq.  Pro.  §  306,  and  as  appellee 
contends.  But  the  challenge  becomes  ineffec- 
tive as  a  cause  for  dismissal  of  such  a  bill 
when,  by  reason  of  part  performance  of  the 
contract,  to  sanction  that  course  clearly 
would  operate  to  the  manifest  prejudice  of 
the  complainant  If  in  relying  in  good  f&ith 
upon  the  promises  of  the  covenantor,  part  of 
the  consideration  of  a  contract,  and  with  the 
knowledge  and  consent  of  the  latter,  he  ex- 
pends a  vast  amount  of  money,  he  thereby 
produces  such  a  situation  as  warrants  a 
court  of  equity  in  giving  him  the  relief  to 
which  he  may  be  entitled  notwithstanding  the 
statutory  requirement  Its  purpose  was  to 
prevent,  not  sanction,  fraud.  That  principle 
of  law  or  legislative  enactment  would  be  an 
anomaly  which,  while  attempting  to  prevent 
fraud,  would  become  an  instrumentality  for 
the  perpetration  of  fraud.  Richardson  y.  Mc- 
Oonaughey,  66  W.  Va.  646,  47  S.  E.  287.  Here, 
if  the  agreement  to  permit  plaintiff  to  store 
his  lumber  on  defeodanrs  property  be  con- 
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fltrued  to  be  a  lease  within  the  meaning  of 
<daase  6,  c  98,  Code,  the  partial  perfonuance 
effected  by  the  storing  of  lumber  thereon  re- 
moves the  bar  of  the  statutory  provision. 
Miller  V.  Lorentz,  39  W.  Va.  160, 19  S.  B.  391. 
The  case  of  Plfer  v.  Brown,  43  W.  Va.  412, 
27  S.  E.  399,  49  L.  R.  A.  497,  and  other  simi- 
lar cases  respecting  the  revocabillty  of  parol 
licenses,  though  acted  upon  by  the  licensee, 
have  no  bearing  here,  for  the  permission  to 
use  defendant's  land  was  part  of  the  consid- 
eration for  a  contract,  and  therefore  of  great- 
er dignity  than  a  mere  license.  But,  no  time 
having  been  prescribed  for  the  duration  of 
the  right  to  use  the  land  for  storage  purposes, 
the  exercise  of  that  right  can  continue  a  rea- 
sonable time  only,  and  Is  subject  to  termina- 
tion by  the  railroad  company  whenever  the 
land  becomes  necessary  for  the  proper  dis- 
charge of  its  public  functions. 

[1]  Again,  it  is  urged  that,  as  the  statute 
forbids  the  bringing  of  an  action  upon  an 
Agreement  not  to  be  performed  within  a  year, 
the  provision  for  the  extension  of  the  side 
track  is  not  enforceable.  There  is  nothing  in 
the  contract  considered  or  In  any  of  its  terms 
•or  provisions  which  indicates  or  from  which 
can  be  inferred  a  necessity  to  prolong  per- 
formance of  the  work  beyond  the  period  for- 
bidden by  the  statute,  or  anything  inconsist- 
ent with  complete  performance  within  the 
one-year  period.  In  that  event  the  contract  is 
not  within  the  statutory  inhibition,  and  is  en- 
forceable. Reckley  v.  Zenn,  74  W.  Va.  48,  81 
8.  E.  565;  McOlanahan  v.  Otto-Marmet  Goal 
&  Mining  Co.,  74  W.  Va.  543,  82  S.  E.  752. 
Here  there  is  no  occasion  for  the  assumption 
that  more  than  a  year  is  necessary  to  com- 
plete an  800-foot  extension  of  the  yard  track. 

Superfluous,  perhaps,  is  the  observation 
that  we  are  now  only  testing  the  sufficiency 
•of  the  bill  on  demurrer,  and  while  we  think 
the  bill  presents  on  its  face  a  cause  for  relief, 
the  case  may,  when  fully  matured  for  final 
Rearing  upon  bill,  answer,  and  proof,  show 
plaintiff  not  to  be  entitled  to  any  relief.  In 
the  meantime,  however,  the  status  quo  should 
be  maintained,  and  to  this  end  we  reverse  the 
decree,  overrule  the  demurrer,  reinstate  the 
injunction,  and  remand  the  cause. 


(84  W.  Va.  »1) 

SMITH  V.  NEW  HUNTINGTON  GENERAL 
HOSPITAL.     (No.  3765.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

(ByUahuM  hy  ike  Court.) 

1.  Husband  and  Wifb  «=»119(1)— Convey- 
ance BY  Husband  to  Wife— Interest  or 
Wife— Statute. 

The  interest  of  a  married  woman  in  land 
conveyed  to  her  and  her  husband  jointly  in  fee 


is,  by  virtue  of  section  8,  c.  66  (sec  3671),  Code, 
her  sole  and  separate  property  which  she  has 
the  power  to  lease  without  her  husband's  con- 
sent. 

2.  Tenancy  in  Common  ^s»38(1),  49— Un- 
lawful Dbtaineb— Lbasb  by  One  Coten- 
ANT— Rights  of  Lasses. 

The  lessee  of  one  ootenant  sncceeds  to  the 
rights  of  his  lessor,  is  entitled  to  enjoy,  the  pos- 
session together  with  the  other  cotenant,  and 
cannot  be  ousted  by  him.  The  action  of  unlaw- 
ful detainer  does  not  lie  in  favor  of  one  coten- 
ant against  another,  unless  the  latter  is  claim- 
ing adverse  title  to  the  land. 

(AddiHondl  ByUalmi  hy  Editorial  Biaff,) 

8.  Tenancy  in  Common  ^s»49— Possession 
—Lease. 

Ootenants  have  equal  rights  to  the  posses- 
sion of  lands  held  in  cotenancy,  and  one  coten- 
ant cannot  lease  the  Interest  of  another  with- 
out his  consent  or  authority. 

Brror  to  Circoit  Ooart,  Cabell  County. 

Action  of  nnlawfnl  entry  and  detainer  by 
Green  Smith  against  the  New  Huntington 
General  Hospital.  'Judgment  for  defendant 
on  a  directed  verdict,  writ  of  error  denied  by 
circuit  court,  and  plaintiff  brings  error.  Af- 
firmed. 

Simms  &  Staker,  of  Huntington,  for  plain- 
tiff in  error. 

Clias.  EL  Hogg,  of  Point  Pleasant,  for  de- 
fendant in  error. 


WILLIAMS,  J.  Green  Smith,  the  plaintiff, 
and  his  wife^  Lydia  Smith,  are  Joint  owners 
of  a  lot  of  ground  60x200  feet  in  the  city  of 
Huntington  on  which  they  erected  a  hospital 
building.  After  the  completion  of  the  build- 
ing, in  December,  1917,  Hrs.  Smith  conducted 
a  hospital  therein.  But  oil  account  of  a  ner- 
vous breakdown,  and  being  advised  by  her 
physician  not  to  continue  the  management  of 
the  hospital,  she  leased  it  on  the  10th  of  Feb- 
ruary, 1918,  to  the  New  Huntington  General 
Hospital,  a  corporation,  for  a  term  of  five 
months  at  a  rental  of  $150  per  month,  and 
placed  the  lessee  in  possession,  without  her 
husband's  consent  or  knowledge,  and  while 
he  was  temporarily  away  from  home.  About 
two  weeks  thereafter  her  husband  returned 
home,  and  she  informed  him  she  had  leased 
the  property  for  five  months,  but  did  not 
show  him  the  lease  contract,  which  was  in 
writing?  and  contained  a  provision  giving  the 
lessee  the  option  to  renew  the  lease  for  an  ad- 
ditional period  of  five  years  on  the  same 
terms,  upon  giving  written  notice  thereof  be- 
fore the  expiration  of  the  term.  Plaintiff 
and  his  wife  both  say  he  was  displeased  and 
dissatisfied  about  the  lease  when  she  informed 
him  of  it,  but,  rather  than  get  into  litigation 
over  it,  he  at  first  concluded  to  allow  the  les* 
see  to  remain  in  possession  nntil  the  ezpira^ 
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Hon  of  the  term,  but  that  as  soon  as  he 
learned  of  the  option  to  extend  the  lease,  and 
before  the  end  of  the  term,  he  brought  this 
action  of  unlawful  entry  and  detainer  to  re- 
cover the  possession.  The  lessee  is  not  in  de- 
fault; the  rental  has  been  paid  to  Mrs. 
Smith.  The  facts  are  not  controverted.  Mrs. 
Smith  who  was  a  witness  for  her  husband  ad- 
mits she  had  no  authority  to  act  as  his  agent, 
nor  does  the  lease  agreement  purport  to  be 
made  on  his  behalf  or  by  his  permission. 
On  the  contrary,  the  writing  contains  his 
name  as  a  Joint  lessor  and  a  seal  opposite  the 
blank  space  intended  for  his  signature.  But 
he  never  signed  or  ratified  it. 

Defendant  offered  no  evidence,  and  at  the 
conclusion  of  plaintiff's  evidence  moved  the 
court  to  exclude  it  and  direct  a  verdict  in  its 
favor,  which  motion  the  court  sustained. 
The  verdict  was  returned  accordingly,  and 
the  court  of  common  pleas  entered  judgment 
thereon.  Plaintiff  applied  to  the  circuit 
court  for  a  writ  of  error,  which  was  denied, 
and  from  that  Judgment  of  the  circuit  court 
he  prosecutes  this  writ  of  error. 

[1]  The  lots  were  conveyed  to  plaintiff  and 
his  wife  Jointly,  thereby  constituting  them 
Joint  tenants.  Section  18,  c.  71  (sec.  3756), 
Ck>de.  Mrs.  Smith's  undivided  moiety  is  her 
separate  estate,  which  the  statute,  section  3, 
c.  66  (sec.  3671),  Oode,  authorizes  her  to 
"hold  to  her  sole  .and  separate  use."  The 
same  statute  likewise  empowers  a  married 
woman  to  "convey  and  devise  real  and  per- 
sonal property  and  any  interest  or  estate 
therein,  and  the  r^its,  issues  and  profits 
thereof,  in  the  same  manner,  and  with  like 
effect  as  if  she  were  unmarried."  The  power 
thus  conferred  upon  a  married  woman  to 
manage,  control,  and  dispose  of  her  separate 
property  is  as  broad  and  comprehensive  as 
that  enjoyed  by  an  unmarried  woman,  and 
the  only  restriction  upon  sudi  power  \fi  like- 
wise contained  in  the  same  statute.  But  the 
restriction  relates  to  and  affects  only  her  pow- 
er to  sell  and  convey  her  real  estate  when  she 
is  not  living  separate  and  apart  from  her  hus- 
band. For  her  protection  against  fraud  and 
imposition,  the  statute  provides  that  she  can- 
not sell  and  convey  her  lands,  "unless  her 
husband  Joins  in  the  deed  or  other  writing  by 
which  the  same  is  sold  or  conveyed."  Other- 
wise there  is  no  limitation  upon  her  right  to 
deal  with  her  property  as  if  she  were  unmar- 
ried. Her  power  to  bind  herself  by  a  lease  of 
her  land  or  interest  therein,  is  as  unlimited 
as  that  of  her  husband  in  respect  of  his  lands. 
Parent  v.  Gallerand,  64  HL  97. 

[2,9]  Ck>tenants  have  equal  rights  to  the 
posse«(Slon  of  land  held  in  cotenancy,  and  one 
<y>tenant  cannot  lease  the  interest  of  another 
without  his  authority  or  consent  Freeman 
on  Cotenancy,  §  87.  But  he  may,  without  the 
consent  of  his  cotenant,  lease  his  own  interest, 
and  his  lessee  will  succeed  to  his  rights  and 


become,  for  the  time  being,  a  cotenant  in  his 
lessor's  stead.  Austin  v.  Ahearne,  61  N.  Y.  6 ; 
and  Du  Rette  v.  Miller,  60  Or.  91, 118  Pac.  202, 
Ann.  Cas.  1913D,  1163.  The  lessee's  right  to 
occupy  being  equal  to  that  of  his  lessor,  it  nec- 
essarily follows  that  another  cotenant  cannot 
oust  him,  unless,  after  being  let  into  posses- 
sion, he  claims  it  under  title  adverse  to  the 
cotenants,  in  which  case  any  one  of  the  coten- 
ants  may  maintain  an  action  of  unlawful  en- 
try and  recover  the  entire  possession  in  his 
own  name.  Voss  v.  King,  33  W.  Va.  236,  10  S. 
E.  402.  But  as  long  as  the  lessee  recognizes 
the  title  of  his  lessor  and  his  ootenants,  he  is 
entitled  to  enjoy  the  possession  under  the 
terms  of  his  lease,  and  cannot  be^  ousted 
therefrom  by  another  cotenant.  Notwith- 
standing the  lease  is  void  as  to  plaintiff,  he 
not  having  Joined  in  or  authorized  its  execu- 
tion (Tainter  v.  Cole,  120  Mass.  162),  it  is 
nevertheless  binding  on  his  wife  and  cotenant, 
to  whose  rights  defendant  has  succeeded. 
Cox  V.  McMullin,  14  Grat.  (Va.)  82. 
Finding  no  error,  we  affirm  the  Judgment. 


(84  W.  Va.  246) 

JONES  V.  MAIN  ISLAND  CREEK  COAL 

CO.    (No.  3764.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

(ISyllabiu  hy  the  Court.) 

1.  Venue  ^=»14— "Cause  of  Action*'— Stat- 
ute. 

A  "cause  of  action,"  within  the  meaning  of 
section  2  of  chapter  123  (sec  4735)  of  the 
Code,  consists  of  a  duty  upon  the  part  of  one 
toward  another,  and  the  violation  or  breach  of 
that  duty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cause  ol 
(Action.] 

2.  Venue  ^=9l6  —  West  Vibqinia  Ciacurr 
CouBT—JuBisnicTioN— Statute. 

Under  the  provisions  of  section  2  of  chapter 
123  (sec.  4735)  of  the  Code,  the  circuit  court  of 
any  county  in  which  either  the  defendant's  duty 
to  the  pltdntifiF  was  brought  into  existence,  or 
in  whidi  his  breach  of  duty  occurs,  has  juris- 
diction of  a  suit  to  recover  because  thereof. 

3.  Payicent  ^=s>6  —  PiiAOB  —  Residence  or 
Cbeditob. 

In  the  absence  of  an  agreement  to  the  con- 
trary, the  place  of  the  residence  of  the  credi- 
tor is  the  place  of  payment  of  a  debt-  It  is 
the  duty  of  the  debtor  to  seek  his  creditor  and 
make  payment  to  him. 

4.  Venue  ^=9l4  —  Residence  or  Parties^ 
Place  of  Contbactv-Jurisdiction. 

The  circuit  court  of  the  county  in  which  m 
contract  is  made,  by  which  an  obligation  is  im- 
posed upon  one  of  the  parties  thereto  to  pur- 
chase certain  property  of  the  other,  has  juris- 
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diction  to  entertain  a  suit  to  recoYer  for  the 
faihire  to  pay  for  such  property,  notwithstand- 
ing neither  of  the  parties  resides  in  snch  coun- 
ty at  the  time  of  the  institution  of  such  suit. 

G.  Veruk  ^s»21  —  Final  iNSTAXUCBin*  or 
PUBOHASE  Pbicb— Bbcovbbt-^Fubisdiction. 

Where  hy  a  contract  one  purchased  from 
another  certain  property  to  be  paid  for  in  in- 
stallments due  at  certain  specified  times,  and  a 
sufficient  amount  is  paid  thereon  to  meet  all  of 
such  installments  except  the  last  thereof,  the 
circuit  court  of  the  county  wherein  the  credi- 
tor resides  at  the  time  such  last  installment 
falls  due  has  jurisdiction  to  entertain  a  suit  for 
the  recovery  thereof* 

6.  Venue  ^s»30  —  Suit  in  CJountt  Other 
Than  That  of  Defendant's  Residence— 
Summons— Pbocesb. 
Where,  however,  a  suit  is  brought  in  a  coun- 
ty in  which  the  defendant  does  not  reside,  upon 
the  ground  that  the  cause  of  action,  or  some 
part  thereof,   arose  therein,  process   must  be 
seryed  upon  the  defendant  in  such  connlj,  if  he 
is  a  natural  person.     If  the  defendant  be  a 
corporation,  the  summons  may  be  executed  up- 
on it  in  any  county  in  the  state. 

Error  to  Circuit  Ck>urt,  Cabell  County. 

Assumpsit  by  Harry  P.  Jones  against  the 
Main  Island  Creek  Coal  Company.  Issue  on 
plea  in  abatement  submitted  to  court  upon  an 
agreed  statement  of  facts,  and  judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed, with  finding  for  plaintiff  on  the  plea 
In  abatement,  and  Judgment  rendered  there- 
on, and  cause  remanded  for  a  new  trial  upon 
the  merits. 

See,  also,  96  S.  E.  797. 

Simms  &  Staktf»  of  Huntington,  for  plain- 
tiff in  error. 

Campbell,  Brown  &  Davis,  of  Huntington, 
for  defendant  in  error. 

RITZ,  J.  The  plaintiff  declared  on  the 
common  counts  In  assumpsit  In  the  circuit 
court  of  Cabell  county.  The  defendant  filed  a 
plea  in  abatement  to  the  jurisdiction,  in 
which  it  averred  that  It  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  West  Virginia  engaged  in  the  busi- 
ness of  mining  coal  in  the  county  of  Logan; 
that  its  principal  office,  place  of  business,  and 
chief  works  are  in  that  county,  and  not  in 
the  county  of  Cabell;  and  that  neither  Its 
president  nor  other  chief  officer  resides  in 
said  county  of  Cabell;  and  further  that  the 
cause  of  action  sued  for,  nor  any  part  there- 
of; arose  within  said  county  of  Cabell,  but 
that  the  same  and  every  part  thereof  arose  in 
the  county  of  Logan.  The  Issue  made  on  this 
plea  was  submitted  to  the  court  in  lieu  of  a 
jury  upon  an  agreed  statement  of  facts. 

From  this  agreed  statement  of  facts  It  ap- 
pears that  on  the  3d  of  June,  1916,  the  defend- 
ant Main  Island  Creek  Coal  Company  entered 


f  into  a  contract  with  the  plaintiff,  H.  P.  Jones, 
by  which  it  was  agreed  that  said  Jones  should 
turn  over  to  the  coal  company  certain  shares 
of  stock  owned  by  him  in  the  Jones-Parsons 
Coal  Company,  and  the  said  company  agreed 
to  employ  said  Jones  as  president  and  gener- 
al manager  of  said  company,  at  a  salary  of 
$250  per  month,  and.  If  his  services  should 
prove  unsatisfactory  to  the  defendant,  then 
the  said  defendant  agreed  to  purchase  the 
stock  of  said  Jones  for  the  sum  of  $21,000, 
$9,000  to  be  paid  in  cash,  and  the  balance  In 
six  equal  installments,  evidenced  by  six  notes 
payable  In  3,  6,  9,  12,  15,  and  18  months. 
This  agreement  was  made  in  the  county  of 
CabeU.  Pursuant  to  it,  plaintiff,  Jones,  was 
employed  as  general  manager,  and,  his  serv- 
ices not  proving  satisfactory,  he  was  dis- 
charged, and  the  defendant  acquired  his 
stock  under  the  terms  of  the  contract  At  the 
time  he  was  so  relieved  from  his  duties  as 
general  manager,  he  was  living  at  Logan  in 
Logan  county.  The  company  paid  the  cash 
payment  to  the  said  Jones,  as  provided  in  the 
contract,  but  did  not  give  the  notes  tor  the 
deferred  payments,  as  therein  provided.  Aft- 
er Jones  was  relieved  as  general  manager,  he 
removed  to  the  county  of  Boone^  and  resided 
there  until  October  6r  November,  1917,  when 
he  removed  to  the  county  of  Cabell,  where  he 
continued  to  reside  at  the  time  of  the  institu- 
tion of  this  suit  Several  payments  were 
made  on  account  of  the  purchase  of  the  stock, 
one  at  Charleston,  In  the  county  of  Kanawha, 
one  at  Huntington,  In  the  county  of  Cabell, 
and  the  others  sent  by  mall.  On  the  5th  of 
^ptember,  1916,  In  the  county  of  Kanawha, 
the  defendant  paid  to  Jones  the  sum  of 
$10,940.51,  which  It  contended  was  in  full 
payment  of  the  balance  that  it  owed.  Jones 
declined  to  receive  this  as  such  full  payment 
but  contended  that  the  defendant  still  owed 
him  a  balance  on  account  of  the  purchase 
of  the  stock,  which  Is  the  amount  Involved  in 
this  suit  At  this  time  Jones  was  residing 
in  Boone  county.  Shortly  thereafter,  to  wit 
in  the  month  of  October  or  November,  1917, 
Jones  removed  to  the  dty  of  Huntington  In 
the  county  of  Cabell,  where  he  was  residing 
at  the  time  of  the  institution  of  this  suit 

It  Is  contended  by  the  plaintiff  that  the 
circuit  court  of  Cabell  county  has  Jurisdiction 
of  this  action  under  section  2  of  chapter  123 
(sec.  4735)  of  the  Code,  which  provides  that 
an  action  may  be  brought  In  any  county 
wherein  the  cause  of  action,  or  any  part 
thereof  arose,  although  none  of  the  defend- 
ants may  reside  therein.  It  will  be  observed 
that  the  contract .  in  this  case  under  the 
agreed  statement  of  facts  was  made  In  Cabell 
county,  W.  Va.  The  amount  sued  for,  which 
It  is  claimed  Is  the  balance  due  on  that  con- 
tract i8  the  sum  of  $1,069.49.  It  will  be 
further  observed  that  under  the  terms  of  the 
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contract  |9,00O  was  to  be  paid  in  cash,  and 
the  balance  $12,000  in  six  equal  install- 
ments, the  last  thereof  falling  due  18  months 
from  the  date  of  said  contract,  which  would 
make  it  on  the  Sd  of  December,  1917.  The 
defendant  argues  that  the  cause  of  action  did 
not  arise  in  Cabell  county;  that,  while  it  is 
true  the  contract  was  made  in  Cabell  county, 
still  the  obligation  to  take  the  stock  did  not 
arise  until  it  had  removed  Jones  as  general 
manager,  which  it  had  a  right  to  do;  and 
that  this  was  done  in  Logan  county,  where 
Jones  at  that  time  was  residing;  and  its  fur- 
ther contention  is  that  when  it  refused  to 
make  further  pajrment  Jones  was  residing  in 
the  county  of  Boone. 

[1,2]  A  **cause  of  action"  may  ordinarily 
be  said  to  consist  of  an  obligation  upon  the 
part  of  one  to  another,  and  the  breach  or 
failure  to  perform  that  obligation  in  accord- 
ance with  its  terms.  This  section  of  the  stat- 
ute, as  was  said  in  the  case  of  Harvey  v. 
Parkersburg  Insurance  Ca,  37  W.  Va.  272, 
16  S.  B.  580,  recognizes  that  a  cause  of  action 
may  and  in  most  cases  does  consist  of  more 
than  one  elonent  The  inception  of  It  Is  the 
contract  or  undertaking  to  do  or  perform  a 
particular  thing.  The  completion  of  it  is  the 
failure  or  refusal  to  do  thi^t  thing  at  the  time 
appointed.  It  is  quite  clear  that  the  statute 
uses  this  language  in  order  to  confer  the 
jurisdiction  in  any  county  in  which  either  of 
these  elements  arises.  The  defendant's  argu- 
ment that  the  contract  whidi  made  it  incum- 
bent upon  it  to  take  this  stock  was  not  made 
in  Cabell  county  is  not  well  founded.  The 
only  contract  that  it  had  which  imposed  any 
obligation  upon  it  to  take  the  stock  was  made 
in  the  county  of  Cabell,  according  to  the 
agreed  statement  of  facts  upon  which  the  is- 
sue was  tried.  It  is  true  this  agreem^t  did 
not  provide  unequivocally  for  the  purchase  of 
the  stock,  but  it  did  impose  upon  the  defend- 
ant the  obligation  to  purchase  it  in  case  it 
did  not  retain  the  plaintiff  as  general  mana- 
ger at  a  salary  of  |260  a  month.  The  very 
minute  it  dispensed  with  his  services  as  such 


general  manager,  the  obligation  of  the  con- 
tract to  purchase  the  stock  became  binding, 
and  it  is  by  its  terms  that  the  defendant  be- 
came the  owner  of  the  stock.  Its  oWgation 
to  the  plaintiff  is  measured  by  the  contract 
entered  into  at  Huntington. 

[3-6]  But  suppose  this  were  not  true,  and 
the  Jurisdiction  depended  upon  the  dement  of 
the  defendant's  failure  to  pay  the  amount 
claimed  at  the  time  it  should  have  paid  the 
same.  As  before  stated,  the  balance  of  $12,000 
of  this  purchase  money  was  to  be  paid  in 
six  installments;  the  last  of  the  same  being 
due  in  December,  1917.  It  has  been  held  with 
practical  uniformity  that  it  is  the  duty  of  a 
debtor  to  seek  his  creditor  and  pay  him  his 
debt,  and  that  the  residence  of  the  creditor  at 
the  time  the  debt  is  due  and  the  defendant 
fails  to  pay  it  is  the  pl&ce  of  the  breach  of 
the  contract  Danser  v.  Dorr.  72  W.  Va. 
430,  78  S.  E.  867.  Now  it  appears  that  at  the 
time  the  last  payment  of  $2,000  fell  due, 
Jones  was  a  resident  of  CabeQ  county,  having 
moved  there  In  October  or  November,  1917. 
It  is  true  the  defendant  denied  that  It  owed 
any  more  than  it  had  already  paid,  but  this 
cannot  change  the  fact  that  the  last  pasrment 
was  not  due  earlier  than  December,  and  Jones 
could  not  have  maintained  a  suit  to  recover 
it  until  that  time.  There  was  no  failure  to 
pay  as  to  any  of  the  installments  except  the 
last,  wherefore  there  could  be  no  breach  until 
this  installment  became  payable  under  the 
terms  of  the  contract  It  appears  therefore 
from  the  agreed  statement  of  fttcts  in  this 
case  that,  not  only  the  contract  and  obliga- 
tion which  the  defendant  took  upon  itself  to 
purchase  this  stock  was  made  in  Cabell  coun- 
ty, but  that  likewise  the  breadi  of  this  con- 
tract by  its  ftiilure  to  make  the  last  payment 
thereof,  also  occurred  there^  wherefore  the 
circuit  court  of  that  county  has  Jurisdiction 
to  entertain  this  suit 

Our  order  will  reverse  the  Judgment  find 
for  the  plaintiff  upon  the  plea  in  abatement 
raider  Judgment  accordingly,  and  remand  the 
cause  for  trial  upon  the  merits. 


6.CU 


(U2  S.  C.  US) 

HOLLIDAY  y.  JORDAN.    (No.  10198.) 

(Supreme  Court  of  South  Carolina.    May  14» 

1919.) 

L  BouNDABiES  ^=»40(1)— Saub  Pxtbsuant  to 
Flat—Question  fob  Jury. 
In  suit  iDTolving  issue  whether  line  repre- 
sented by  a  plat  made  for  the  parties  when 
plaintiffs  father  and  mediate  grantor  purchas- 
ed tract  owned  by  defendant,  or  line  represented 
by  muniments  of  title  of  tract  owned  by  plain- 
tiff, is  true  division  line  between  tracts,  wheth- 
er sale  to  defendant  was  made  under  said  plat 
or  otherwise  Held  for  the  jury. 

2.  BouNDABiBs  ^=»40(1)— Intent  of  Pabtiks 
—Question  fob  Jury. 

If  plaintiff's  father  and  mediate  grantor  liad 
sold  land  claimed  by  defendant  to  defendant, 
and  put  him  upon  it,  and  delivered  to  him  as 
sole  muniment  of  title  a  plat  it  would  be  for 
the  Jury  to  find  If  the  parties  intended  by  the 
transaction  to  convey  all  the  land  desctibed  in 
the  plat 

3.  Deeds  ^=s>95— Constbuction. 

Effect  ought  to  be  given  to  aU  the  words  of 
a  deed. 

4.  Deeds   ^=>100— Ambxouitt--Subboundino 
cibcumstance& 

A  description  of  the  land  conveyed  by  the 
instant  deed  involving  a  latent  ambiguity,  the 
Jury  was  entitled  to  know  all  the  circumstances 
which  surrounded  the  parties  when  the  deed 
was  executed. 


5.  Tbial  ^=s>253(3)— Instbuotion— Ionobino 
Defense. 
In  suit  involving  issue  whether  line  repre- 
sented by  a  plat  made  for  the  parties  when 
plaintiff's  father  and  mediate  grantor  purchas- 
ed tract  now  owned  by  defendant,  or  Hue  rep- 
resented by  muniments  of  title  to  tract  own- 
ed by  plaintiff,  is  true  Une  between  tracts,  held, 
that  instroctian  given  for  plaintiff  excluded  le- 
gal effect  of  the  10-year  adverse  possession 
pleaded  by  defendant,  and  therefore  misdirected 
the  Jury  on  a  vital  matter. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County;  Thomas  H.  Spain,  Judge. 

Action  by  Flora  J.  Holliday  against  Sarah 
Agnes  Jordan.  Jud^rment  tor  plalntUf,  and 
defendant  appeals.    Reversed. 

The  following  Is  the  third  assignment  of 
error: 

(a)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  granting  the  plaintiff's  fourth  request 
to  charge,  which  was  as  follows: 

"  'Generally  a  survey  is  to  be  carried  to  its 
calls,  unless  there  be  actual  lines  on  the  ground 
exduding  them,  when  such  lines,  constituting 
the  survey,  wUl  control  the  calls;  but  when 
there  are  no  actual  monuments  or  lines  called 
for,  by  winch  the  closing  line  is  to  be  fixed  or 
ascertained,  and  no  line  on  the  ground,  the 
survey  is  to  be  closed  by  a  direct  line  between 
the  termini  of  the  lines  on  the  ground,  or  as 
fixed  by  the  courses  and  distances  returned  to 
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ascertain  these  termini  When  all  the  calls 
cannot  be  observed,  but  the  begiiming  point  is 
established,  lines  should  be  run  in  both  direc- 
tions as  far  as  possible,  and  the  gap  closed  as 
seems  most  consistent  with  all  the  calls.  In 
locating  boundary*  lines,  a  line  actually  marked 
must  be  adhered  to,  although  it  varies  from  the 
course  called  for,  and  is  not  a  right  line  from 
corner  to  corner.'  I  charge  you  that  in  connec- 
tion wiUi  what  I  have  already  said  in  reference 
to  the  rules  by  which  you  will  be  governed  in 
locating  these  land  lines" 
—in  that,  in  charging  said  request,  his  honor 
charged  the  jury  that: 

"When  there  are  no  natural  monuments  or 
lines  called  for,  by  which  the  closing  line  is  to 
be  fixed  or  ascertained,  and  no  lines  on  the 
ground,  the  survey  is  to  be  closed  by  a  direct 
line  between  the  termini  of  the  lines  on  the 
ground,  or  as  fixed  by  the  courses  and  distances 
returned  to  ascertain  these  termini" — 
without  qualifying  said  statement  in  any  way; 
whereas,  it  is  respectfully  submitted  that  the 
rule'  thus  enunciated  by  his 'honor  is  a  rule 
adopted  for  the  convenience  of  surveyors  for 
establishing  lines,  and  in  closing  gaps  where 
the  data  is  vague  and  indeterminate,  and  where 
no  question  of  adverse  ppssession  is  raised, 
and  that  said  rule  can  in  no  wise  be  employed 
to  disturb  or  overthrow  legal  rights  vested  in 
or  acquired  by  adjacent  landowners,  by  adverse 
possession  or  otherwise. 

(b)  It  is  respectfully  submitted  that  said 
charge  was  erroneous  in  this  case,  because  the 
effect  of  applying  the  rule  enunciated  by  his 
honor  was,  by  the  uncontradicted  testimony,  to 
take  land  from  the  defendant  to  which  she  was 
entitled  by  adverse  possession  and  presumption 
of  a  grant,  under  the  IC^year  and  the  20-year 
statutes,  and  to  vest  same  in  the  plaintiff. 


James  W.  Johnson,  of  Marion,  and  Steven- 
son A  Prince,  of  Cheraw,  for  appellant. 

H.  H.  Woodward,  of  Conway,  and  Henry 
Bnck,  of  Marion,  for  respondent 

QAGB,  J.  The  case  Involves  the  location 
of  a  line  betwixt  a  parcel  of  land  on  the 
north  and  a  parcel  of  land  on  the  south. 
That  parcel  on  the  north  was  granted  in  the 
early  history  of  the  state  to  Cedar  Hughes, 
and  it  is  now  owned  by  the  plaintiff,  Holli- 
day. It  wlU  be  referred  to  as  the  Hughes 
tract.  That  parcel  on  the  south  was  also 
granted  to  Dawsey,  and  it  is  now  owned  by 
the  defendant,  Jordan.  It  will  be  referred 
to  as  the  Dawsey  tract  It  does  not  appear 
when  the  Hughes  grant  was  made ;  the  Daw- 
sey grant  wafi  made  in  1789. 

The  location  puts  in  issne  some  150  acres 
of  land,  said  by  one  of  the  briefs  to  be  chief- 
ly in  a  wooded  swamp,  now  and  for  many 
years  heretofore.  Jordan  bought  the  Daw- 
sey tract  in  1874  from  J.  W.  Holliday,  the 
father  and  mediate  grantor  of  the  plaintiff. 
Holliday  had  purchased  the  Dawsey  tract 
from  Kirton,  and  Kirton  had  purchased  it  in 
1866  from  McQueen,  at  whldi  last-mentioned 
conveyance  one  Legette,  a  surveyor,  made  a 
plat  of  it  for  the  parties. 
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[1]  The  alleged  refusal  of  the  court  to  cor- 
rectly charge  the  Jury  about  the  effect  of 
that  plat  is,  we  think,  the  major  issue  of  the 
case.  A  meager  sketch  of  it  Is  attached  to 
this  opinion  and  will  be  reported.  Courses 
and  distances  and  i)oints  and  other  matter 
not  now  material  have  been  omitted  in  the 
sketch. 


The  issue  tried  was  in  effect  whether  the 
true  line  of  division  is  A,  B,  C,  which  is  the 
contention  of  the  defendant,  or  A,  H,  D, 
which  is  the  contention  of  the  plaintiff.  The 
former  line  is  that  represented  by  the  Leg- 
ette  plat;  the  latter  line  is  that  represented 
by  the  muniments  of  title  of  the  Hughes 
tract 

Mt,  Johnson,  the  civil  engineer  who  testi- 
fied for  the  plaintiff,  in  referring  to  the 
Legette  plat,  said  that — 

'This  map,  when  located,  goes  over  and 
across  the  southern  boundary  of  the  Hughes 
tract,  •  *  •  making  a  lap  on  the  Hughes 
land  of  about  150  acres."     ^ 

Mr.  Johnson  further  testified: 

"While  we  are  sure  that  Levi  Legette  did  ac- 
tually locate  the  northern  boundary  of  the  map 
made  by  him,  and  that  he  did  locate  it  very 
near  the  position  of  the  line  shown  by  dashes 
heretofore  referred  to,  we  have  not  seen  any 
reason  for  that  location,  nor  have  we  been  able 
to  find  any  one  who  ever  remembered  its  ob- 
servation or  its  existence,  and  it  is  impossi- 
ble to  find  the  physical  line  there  now." 

The  other  engineer,  Mr.  Adams,  designated 
to  make  the  survey  with  Mr.  Johnson,  testi- 
fied: 

"Mr.  Jordan  [manifestly  a  misprint  for  John- 
son] and  myself  agreed  that  the  dotted  lines  as 
shown  on  our  plat  runnmg  north  of  the  Middle 
Bay  Island  through  stake  down  was  approxi- 
mately the  location  of  the  Legette  plat.  We 
said  approximately,  because  the  only  pohit  on 
this  northern  line  of  the  Legette  plat  which  we 
could  find  was  the  stake  down  above  referred 
io." 


The  witness  further  said: 

"This  Legette  plat  is  one  of  the  most  com- 
plete and  accurate  plats  that  I  ever  saw  (that 
is,  old  plats)  in  regard  to  his  topography;  this 
is  particularly  the  case  just  after  crossing  the 
neck  (or  bay)  jnst  east  of  the  stake  down;  if 
the  line  were  shifted  north  or  south  a  distance 
of  about  100  feet,  it  would  in  either  case  go 
into  bays,  which  the  plat  very  clearly  shows 
that  it  does  not  enter/' 

The  witness  Klrton  testified  that  he  sold 
the  land  now  owned  by  Jordan  to  J.  W. 
Holliday;  that  the  same  was  conveyed  to 
him  by  McQueen  in  1866 ;  that  Legette  made 
an  actual  survey  of  the  land  In  .question,  go- 
ing all  around  the  lines,  and  noting  marks 
as  he  found  them  and  as  they  appear  on  his 
plat;  and  that  the  Legette  plat  represents 
the  land  he  sold  to  Holliday.  The  import  of 
the  Legette  plat,  therefore,  is  of  pirime  im- 
portance. 

The  defendant  testified  that  on  the  day 
in  which  Holliday  delivered  to  her  hus- 
band, William,  a  deed  to  the  land,  he  deliv- 
ered along  with  it  the  Legette  plat  and  the 
McQueen  titles.  The  plaintifTs  counsel  has 
not  denied  that ;  nor  did  nor  could  the  plain- 
tiff's counsel  object  to  the  competency  of 
the  plat  It  is  admitted  in  the  brief  of  the 
plaintiff's  counsel  that  the  Levi  Legette  plat 
covers  the  Jordan  land,  and  also  covers  other 
land  which  J.  W.  Holliday  did  not  own  at 
the  time,  and  he  held  this  plat  and  handed  it 
to  the  grantee  for  what  it  might  be  worth  in 
locating  the  southern  and  not  the  northern 
boundary  of  the  land  that  he  owned  and  dis- 
posed of  to  William  Jordan. 

[2]  If  Holliday  had  sold  the  land  to  Jor- 
dan and  put  him  upon  it  without  the  execu- 
tion of  a  paper  title,  and  had  then  delivered 
to  him  the  Legette  plat  as  his  sole  paper 
muniment  of  title,  then  it  would  be  for  the 
Jury  to  find  If  the  parties  intended  by  the 
transaction  to  convey  all  the  land  described 
by  the  plat  In  such  a  case  the  plat  would, 
of  course,  not  be  title;  but  it  would  be  of 
color  of  title.  Simmons  v.  Parsons,  2  Hill, 
4d2,  note;  Gray  v.  Bates,  S  Strob.  504;  Slice 
V.  Derrick,  2  Rich.  629;  Thompson  v.  Bran- 
nar,  14  S.  G.  650;  Poison  v.  Ingram,  22  S. 
C.  548;  Duren  v.  Strait,  16  S.  G.  469. 

The  case  is  not  altered,  when  the  uncertain 
description  in  the  deed  is  considered,  that 
Holliday  contemporaneously  executed  a  deed 
to  Jordan  wherein  no  mention  is  made  of  the 
Legette  plat.  The  question  here,  and  in 
every  such  case,  is:  What  did  the  parties  in- 
tend when  the  deed  was  made? 

It  is  true  that  the  intention  must  be 
gathered  from  the  words  the  parties  have 
used,  if  so  much  is  possible.  Holden  v.  Alex- 
ander, 82  S.  O.  441,  62  S.  E.  1108,  64  S.  E. 
400.  The  description  of  the  granted  prem- 
ises is  thus  set  out  in  the  ^eed,: 

"All  that  tract  of  land  containing  two  hun- 
dred and  fifty  acres,  situate  in  the  state  and 
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county  aforesaid,  on  the  east  side  of  the  public 
road  leading  from  Conway  Borough  to  GalU- 
vant's  Ferry,  about  three  miles  from  said  fer- 
ry, and  on  and  over  Wild  Gat  bay,  waters  of 
little  Pee  Dee  river,  the  same  being  the  tract 
of  land  conveyed  to  me  by  W.  H.  Kirton  in  a 
deed  bearing  date  of  March  13,  1866,  and 
bounded  on  the  east  side  by  lands  sold  by  D.  J. 
McQueen  to  Bryant  Moore,  on  the  north  by 
lands  known  as  Hughes  lands,  on  the  west  by 
Mrs.  M.  A.  Johnson's  land,  formerly  known  as 
the  Lambert  lands,  on  the  south  by  a  portion 
of  the  same  land  now  owned  by  J.  W.  HoUiday, 
running  from  a  stake  corner  recently  made 
by  J.  0«  Beaty  in  a  westward  direction  till  it 
joins  to  Mrs.  M.  A.  Johnson's  land;  it  being  a 
portion  of  a  tract  of  land  granted  by  Wm. 
Dawsey,  February  25,  1789,  for  seven  hundred 
and  fifty  acres,  and  the  same  being  conveyed  by 
sundry  deeds  and  titles  until  conveyed  to  the 
said  D.  J.  McQueen." 

The  land  is  therein  identified  as  "being  the 
tract  of  land  conveyed  to  Holliday  by  W.  H. 
Kirton."  As  before  stated,  Kirton  testified 
that  Legette  surveyed  the  land  for  him  In 
1866,  and  execnted  then  the  plat  in  question. 
The  land  is  further  identified  as  being  "on 
and  over  Wild  Cat  hay."  The  Legette  plat 
illustrates  that  topography.  The  testimony  of 
Adams  thereabout  has  been  quoted.  The  line 
contended  for  by  plaintilT  falls  short  of 
Wild  Cat  bay,  so  that  it  is  not  included  in 
the  Jordan  tract,  but  falls  to  the  Hollldays. 

There  is  nothing  in  the  Legette  plat  which 
varies  or  contradicts  the  description  in  the 
deed ;  on  the  contrary,  the  one  conforms  and 
illustrates  the  other.  The  only  words  of  the 
description  upon  which  the  plaintiir  relies 
are  these:  "On  the  north  by  lands  known 
as  Hughes  lands."  But  the  Legette  plat  illus- 
trates the  identical  boundary  so  that  in  such 
feature  the  plat  and  the  deed  accord. 

It  is  true  that  the  granted  parcel  must  be 
bounded  on  the  north  by  the  Hughes  lands; 
the  deed  and  the  Legette  plat  require  so 
much.  If  the  true  Hughes  boundary  line  be 
illustrated  by  the  Legette  plat,  then  the  dis- 
puted parcel  will  fall  to  Jordan. 

[3]  It  is  a  familiar  rule  of  construction 
that  effect  ought  to  be  given  to  all  the  words 
of  a  deed.  From  a  consideration  of  these 
parts  of  it  before  referred  to,  it  is  manifest 
that  the  parties  intended  to  take  In  Gapway 
bay,  and  intended  to  convey  the  identical 
tract  of  land  which  Kirton  had  conveyed  to 
HoUiday. 

It  is  not  suggested  that  the  Legette  plat  is 
a  fiction ;  it  is  not  suggested  that  it  Is  at  all 
Inaccurate;  it  was  admitted  by  the  witness 
Johnson  that,  if  laid  down  upon  the  ground, 
the  boundaries  of  that  plat  would  include  the 
disputed  area;  if,  therefore,  that  plat  shaU 
measure  off  the  land  Holliday  sold  to  Jordan, 
then  manifestly  the  right  is  with  Jordan. 


Against  the  Legette  plat,  which  the  plain* 
tiff  altogether  rejects,  reliance  Is  put  upon 
ancient  deeds  and  plats  relevant  to  both  the 
Hughes  and  the  Dawsey  tracts,  and  upon  ar- 
tificial marks  upon  the  terrain.  And  to  these 
evidences  the  charge,  in  necessary  effect,  was 
directed  to  guide  the  Jury.  In  these  circum- 
stances the  necessary  issue  was  between  the 
Legette  plat  and  the  evidences  last  mentioned. 
And  the  law  which  ought  to  have  governed 
the  issue  is  that  stated  in  Stephens  v.  Long, 
92  S.  O.  71,  75  S.  B.  530,  point  4. 

[4]  The  description  of  the  land  conveyed 
by  the  instant  deed  involves  a  latent  am- 
biguity, and  the  jury  was  entitled  to  know 
all  the  circumstances  wliich  surrounded  the 
parties  when  the  deed  was  executed,  the 
most  potent  of  which  was  the  Legette  plat, 
along  with  the  declaration  of  Holliday  to  Jor- 
dan when  the  plat  was  delivered  into  Jordan's 
hands.  And  the  issue  ought  to  have  been  sub- 
mitted to  the  jury  whether  the  sale  and  pur- 
chase was  made  under  the  Legette  plat  or 
btherwise. 

[5]  The  next  issue  arises  out  of  the  plain- 
tiff's fourth  and  charged  request.  Let  it  be 
reported.  That  request  was  directed  to  the 
testimony  of  Mr.  Johnson  that  running  by 
the  Hughes  plats  and  grants,  and  going  in 
opposite  directions,  he  reached  two  marked 
points  on  the  lines  and  that  there  were  no 
calls  on  the  muniments  of  title  to  connect 
these  two  marked  points. 

The  appellant  does  not  challenge  the  ab- 
stract correctness  of  the  request;  the  only 
contention  is  that  the  request  excludes  the 
legal  effect  of  the  ten-year  adverse  pos- 
session pleaded  by  the  defendant  and  testi- 
fied to  by  her  witnesses.  Thereabout  the 
court  charged  the  jury: 

"Now,  before  a  person  can  recover  under  a 
ten-year  possession,  the  possession  must  be 
continuous.  Id  other  words,  she  cannot  tack 
her  possession  onto  somebody  else's  possession 
to  make  out  the  period  of  10  years.  Now,  if 
you  find  that  she  went  into  possession  under 
a  deed  from  William  Jordan  to  her  bearing 
date  January  9,  1908,  if  she  went  into  posses- 
sion under  that  deed,  then  she  could  not  re- 
cover under  a  10-year  period,  because  she  has 
not  been  in  possession  for  10  years.' 


ft 


But  the  defendant's  deed  was  dated  the 
9th  of  January,  1899,  and  if  she  went  in  un- 
der it,  and  held  adversely  continuously  for 
10  years,  then  her  defense  of  10  years'  ad- 
verse possession  was  made  out 

The  court  thus  misdirected  the  jury  about 
a  vital  matter,  and  that,  too,  warrants  a 
reversal  of  the  judgment 

GABY,  0.  J.,  and  HYDBICK,  WATTS,  and 
FBASBB,  JJ.,  concur. 
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049  Ga.  ISl) 

MILLTOWN  MTG.  CO.  v.  BRAT  &  CO. 

(No.  1244.) 

^Supreme  Court   of  Georgia.     May   15,   1919. 
Rehearing  Denied  June  14,  1919.) 

(SyltahuM  hy  the  Court,) 

1.  Refusal  of  Inteblocutobt  Injunction. 

Under  the  pleadings  and  the  evidence  sub- 
mitted upon  the  hearing,  the  Judge  did  not 
abuse  his  discretion  in  refusing  an  interlocu- 
tory injunction. 

2.  Injunction  ^=s»152— Application  fob  In- 
tebl0cx7t0bt  injunction  —  elsabino  and 
Detbbmination. 

On  the  hearing  of  an  application  for  an 
interlocutory  injunction,  the  presiding  judge 
should  not  undertake  to  finally  adjudicate  ques- 
tions of  law  raised  by  demurrer,  or  to  finally 
determine  disputed  issues  of  fact,  but  should 
consider  the  demurrer  and  pass  on  such  issues 
of  fact  only  so  far  as  to  decide  -whether  the  in- 
terlocutory relief  should  be  granted  or  refused. 
City  of  Waycross  ▼.  Waycross  Savings,  etc., 
Co.,  146  Ga.  68,  90  S.  E.  382  (3);  Davison- 
Nicholson  Co.  v.  Pound,  147  Ga.  447,  94  S.  E. 
560  (2).  Construed  in  its  entirety,  the  legal 
conclnsions  and  findings  of  fact  incorporated 
in  the  order  refusing  the  interlocutory  injunc- 
tion *were  not  intended  by  the  trial  judge  aa 
final,  and  are  not  to  be  given  that  effect. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  Milltown  Manufacturing 
Company  against  Bray  &  Co.  Judgment  for 
defendant  refusing  an  interlocutory  injunc- 
tion, and  plaintiff  brings  error.    Affirmed. 

Quincey  &  Rice,  of  Ocilla,  and  Dan  R. 
Bruce,  of  Valdosta,  for  plaintiff  in  error. 

Patterson  &  Copeland  and  Whitaker  & 
Dukes,  all  of  Valdosta,  for  defendant  in  er- 
ror. 

GEORGE,  J.    Judgment  afllrmed* 
AH  the  Justices  concur. 


<149  Ga.  163) 

BAXTER  V.  STATE.     (No.  1156.) 

(Supreme  Court  of  Georgia.     May   16,  1919. 
Rehearing  Denied  June  14,  1919.) 

(Syttalnu  by  the  Court,) 

ChABOE    of   COUBT   —    SXTFnCIENCT    OF   Evi* 
DENCE. 

While  in  one  portion  of  the  charge  there  are 
minor  inaccuracies  in  the  language  employed, 


no  such  error  is  shown  to  have  been  committed 
in  charging  the  jury,  or  in  any  of  the  rulings 
made  by  the  court  i>ending  the  trial,  as  requires 
a  reyersaL  The  evidence  authorized  the  ver- 
dict 
Atkinson    and   Hill,    JJ.,    dissenting. 

Error  from  Superior  Court,  Whitfield 
County;  M.  C.  Tarver,  Judge. 

Proceeding  between  the  State  and  P.  B. 
Baxter  and  from  the  judgment,  Baxter  brings 
error.    Afllrmed. 

W.  E.  Mann  and  W.  C.  Martin,  both  of 
Dalton,  for  plaintiff  in  error. 

Joe  M.  Lang,  Sol.  Gen.,  of  Calhoun,  Clifford 
Walker,  Atty.  Gen.,  M.  C.  Bennet,  of  Atlanta, 
and  M.  B.  Eubanks  and  F.  W.  Copeland,  both 
of  Rome,  for  the  State. 

PDR  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except 

ATKINSON  and  HILL,  JJ.  (dissenting). 
In  our  opinion  that  porticm  of  the  charge  set 
out  and  excepted  to  in  the  sixth  ground  of 
.the  motion  for  new  trial  was  erroneous  and 
required  the  grant  of  a  new  triaL 


atf  Qa.  IM) 

BANK  OF  STILLMORB  t.  CURRT  et  al. 

(No.  1251.) 

(Supreme  Court  of  Georgia.     May  14,   1919. 
Rehearing  Denied  June  14,  1919.) 

(SyUabut  hy  the  Court) 

Appointment  or  Tempobabt  Recxivkb. 

Under  the  pleadings  and  the  evidence  on 
preliminary  hearing  the  appointment  of  a  tem- 
porary receiver  was  not  error. 

Error  from  Superior  Court,  Emanuel  Ck>un- 
ty;  R.  N.  Hardeman,  Judge. 

Action  between  the  Bank  of  StiUmore  and 
W.  M.  Curry  and  others.  From  the  appoint- 
ment of  a  temporary  receiver,  the  former 
brings  error.    Affirmed. 

T.  N.  Brown  and  F.  H.  Saffold,  both  of 
Swainsboro,  for  plaintiff  in  error. 

Williams  &  Bradley,  of  Swainsboro,  G.  C 
Bidgood,  of  Dublin,  and  Hines  &  Jordan,  of 
Atlanta,  for  defendants  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  'and  Indexes 
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(23  Ga.  App.  785) 

SELF  ▼.  STATE.     (No.  10406.) 

{Court  of  Appeals  of  Georgia,  Dividoii  No.  2. 

June  9,  1919.) 

(SyUahus  hy  the  Court.) 
RuuNo  ON  Motion  fob  New  TbiaX/— Byi- 

DENCE. 

The  record  in  this  case  contains  no  evidence 
authorizing  the  defendant's  conviction,  and  the 
court  erred  in  overruling  the  motion  for  a  new 
triaL 

Error  from  Superior  Court,  Harris  County; 
G.  H.  Howard,  Judge. 

Proceeding  between  the  State  and  J.  D. 
Self.  From  the  Judgment,  Self  brings  error. 
Reversed. 

A.  L.  Hardy,  of  Hamilton,  for  plaintiff  In 
error. 

C.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  the  State. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur 

<2S  Ga.  App.  787) 
WISENBAKER  v.  STATE.     (No.  10437.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

fSyUahui  Inf  <he  Court) 

YcBDiOT— Ebbob  of  Law. 

The  only  assignments  of  error  are  the  gen- 
eral grounds.  The  verdict  is  supported  by  the 
evidence,  and  no  error  of  law  appears. 

Error  from  City  Court  of  Tif ton ;  Jas.  H. 

Price,  Judge. 

Proceeding  between  the  State  and  T.  W. 
Wisenbaker,  and  from  the  judgment  Wlsen- 
baker  brings  error.    Affirmed. 

R.   D.  Smith,  of  Tifton,  for  plaintiff  in 
«rror. 
J.  S.  Ridgdill,  Sol.,  of  Tifton,  for  the  State. 

STEPHENS,  J.     Judgment  afDrmed. 

BROYIiES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 

(24  Ga.   App.  41 

3CAT0R,  ETC..  OF  CITT  OF  SAVANNAH  v. 
JONES.    (No.  9391.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(ByUdbu*  hy  the  Court,) 

1.  MUNTOIPAL  COBPOBATTONS  ^=s>607— GOV- 
ERNMENTAL DuTT  —  Maintenance  of 
Wasie-Pafeb  Box. 

"The  maintenance,  by  a  municipality,  of  a 
large  waste-paper  wooden  box  as  a  receptade 


for  trash  and  waste  paper,  and  the  removal  of 
the  contents  thereof  by  the  cmployjSs  of  the 
municipality,  is  a  duty  connected  with  the 
preservation  of  the  public  health.*' 

2.  Municipal   Cobpobations      ^=»733(1)   — 
Govebnmental    FuNcnoNB— Maintenance 
or  Wasib-Papeb  Box. 
*'The  malDtenance  of  such  a  box  as  just 

described  and  the  removal  of  its  contents  is 

an  act  by  a  municipality  in  the  performance  of 

its  governmental  functions.'* 

8.  EvinENCE  $=pl4  ->  Judicial  Notice  — 
City's  Govebnmental  FuNcnoNa 
"The  courts  will  take  judicial  cognizance 
of  the  fact  that  the  maintenance  by  a  municipal- 
ity of  such  a  box  and  the  removal  of  its  contents 
is  a  duty  connected  with  the  preservation  of 
the  public  health,  and  is  a  part  of  the  govern- 
mental functions  of  the  municipality." 

4.  Municipal  Cobpobations  ^=s»73d(2)  — 
Ministebial  DuTt  —  Pebsonal  Injubt  — 
Liability. 

"Under  the  facts  alleged  in  paragraphs  6 
and  7  of  the  petition,  the  municipality  was  in 
the  performance  of  a  governmental  function  in 
maintaining  and  emptying  the  box  above  de- 
scribed, but  the  municipality  was  also  under 
ministcoial  duty  to  keep  its  streets  and  side- 
walks free  from  obstructions  such  as  alleged. 
Consequently,  under  the  facts  alleged  in  the 
petition,  at  the  time  of  the  injury  the  exer- 
cise of  the.  governmental  function  of  emptying 
the  box  had  ceased,  and  the  ministerial  duty  of 
keeping  the  streets  and  sidewalks  free  from 
obstructions  was  obligatory,  and  the  municipali- 
ty would  be  liable  in  damages  for  negligence 
of  its  employ^  when  the  top  or  cover  of  the 
box  was  'left  open'  so  as  to  project  it  over  the 
sidewalk  and  injure  the  plalntiif  in  the  man- 
ner alleged." 

Brror  from  Superior  Court,  CSiatham  Coun- 
ts; F.W.  Meldrim,  Judge. 

Action  by  H.  B.  Jones  against  the  Mayor, 
eta,  of  City  of  Savannah.  Demurrers  to 
plaintUTs  petition  overruled,  and  questions 
were  certified  by  the  Court  of  Appeals.  Af- 
firmed in  conformity  to  afiSrmative  answers 
by  the  Supreme  Ck>urt  (99  S.  E.  294). 

Robt  J.  Travis  and  David  S.  Atkinson, 
both  of  Savannah,  for  plaintiff  in  error. 

W.  B.  Hewlett  and  N.  J.  Norman,  both  of 
Savannah,  for  defendant  In  error. 

BLCODWORTH,  J.  The  foregoing  head- 
notes  are  from  the  answer  of  the  Supreme 
Court  to  questions  certified  to  that  court  by 
this  court  In  this  case.  Applying  the  rulings 
of  the  Supreme  (>ourt  to  the  pleadings  in 
the  case,  it  is  clearly  apparent  that  the  trial 
judge  did  not  err  in  overruling  the  demur- 
rers to  the  plaintifTs  petition. 

Judgment  afilrmed. 

BROYLBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


tfs»For  other  cases  see  tame  topio  and  K1DT*NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 
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(23  Ga.  App.  787) 

HOBGOOD  ▼.  STATE.    (No.  10431.) 

(Goart  of  Appeals  of  Georgia,  DiyisioD  No.  2. 

June  9,  1919.) 

(SyUalua  &y  the  Court.) 

Gbiminal  Law  $=»110(>— Apfealt— Apfbovkd 
Vebdict. 

The  verdict  was  authorized  hy  the  eyidence, 
and,  as  the  motion  for  a  new  triid  contains 
only  the  usual  general  grounds,  the  judgment 
below  is  affirmed. 

Error  from  City  Gourt  of  Tlfton;  J.  H. 
Price,  Judge. 

Proceeding  between  the  State  and  B.  Hob- 
good.  From  the  judgment,  Hobgood  brings 
error.    Affirmed. 

B.  G.  WilUford,  of  Tifton,  for  plaintiff  In 
error. 

J.  S.  Bidgdlll,  Sol.,  and  B.  D.  Smith,  both 
of  Tifton,  for  the  State. 

BBOYLES,  P.  J.     Affirmed. 

BLOODWOBTH  and  STEPHENS,  JJ.. 
concur. 


(28  Oa.  App.  786) 

PUGKETT  V.  GEOBGIA  BY.  &  POWBB  GO. 

(No.   10167.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  2. 

May  14,  1919.    Behearing  Denied 

June  9,  1919.) 

(ByUahu9  Jry  the  Court.}    • 

1.   DiBBOTBD    VeBDIOT    —    MOTION    It>B    NKW 

Tkiai^ 

Under  the  pleadings  and  the  evidence,  the 
court  did  not  err  in  directing  a  verdict  for  the 
defendant,  or  in  refusing  to  grant  a  new  triaL 

2.  Exclusion  of  Evidence. 

Even  if  the  rejection  of  testimony  as  com- 
plained of  in  the  motion  for  a  new  trial  was 
error,  it  does  not,  under  all  the  facts  of  the 
case,  require  a  reversal  of  the  judgment  be- 
low. 

Error  from  Superior  Gourt,  Fulton  Goun- 
ty;    W.  D.  Ellis,  Judge. 

Action  by  Daisy  Pnckett  against  the  Geor- 
gia Ballway  &  Power  Gompany.  Judgment 
for  defendant  upon  a  directed  verdict,  motion 
for  new  trial  denied,  and  plaintiff  brings  er- 
ror.   Afilrmed. 

Loving  &  Poole,  of  Atlanta,  for  plaintiff  In 
error. 

Golquitt  &  GonyerSy  of  Atlanta,  for  defend- 
ant In  error. 

BBOYLrES,  P.  J.    Judgment  affirmed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concur. 


(23  Oa.  App.  788) 
AMOS  V.  STATE.     (No.  10494.) 

(C!ourt  of  Appeals  of  Georgia,  Division  Na  2. 

June  9,  1919.) 

(SyllahuM  5y  the  Court) 

ObiminaIi  Law  ^=s>1129(l)— Bnx  of  Excep- 
tions—Assignments OF  Ebbob. 
The  bill  of  exceptions  contains  no  assign- 
ment of  error.     It  therefore  presents  no  ques- 
tion for  this  court  to  determine. 

Error  from  Gity  Gourt  of  Madison ;  K.  S. 
Anderson,  Judge. 

Proceeding  between  the  State  and  Oarrie 
Amos.  From  the  Judgment,  the  latter  brings 
error.    Writ  of  error  dismissed. 

E.  B.  Lambert  and  M.  G.  Few,  both  of 
Madison,  for  plaintiff  In  error. 

A.  G.  Foster,  Sol.,  of  Madison,  for  the 
State. 

STEPHENS,  J.    Writ  of  error  dismissed. 

BBOYLES,  P.  J.,  and  BLOODWOBTH.  J^ 
concur. 


(23  Oa.  App.  788) 

GOLDEN  V.  STATE.    (Na  1043a) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(SyUahue  hy  the  Court.) 

1.  GBoaNAL  Law  <d=»82&— Ghabob  on  Ont- 

OXTMSTANTIAL    EVIDENCE— -BEQUEST. 

The  conviction  of  the  defendant  not  depend- 
ing whol^  upon  circumstantial  evidence,  the 
court,  in  the  absence  of  a  timely  and  appropriate 
written  request,  did  not  err  in  failing  to  charge 
the  law  of  circumstantial  evidence. 

2.  OannNAL  Law  ^=»1160  —  Gonvicwon  — 
ApPBOVAii  BY  Tbial  Goubt— Appeai.. 

The  verdict  was  authorized  by  the  evidence, 
and  having  been  approved  by  the  trial  judge, 
and  no  error  of  law  appearing,  this  court  is 
without  authority  to  reverse  the  judgment  over- 
ruling the  motion  for  a  new  triaL 

Error  from  Superior  Gourt,  Jefferson  Ooun- 
ty;   3.  N.  Hardeman,  Judge. 

Proceedings  between  the  State  and  Will 
Golden.  From  the  judgment.  Golden  brings 
error.    Affirmed. 

M.  G.  Barwlck  and  Frank  Hardeman*  both 
of  Louisville,  Hot  plaintiff  In  error. 

Walter  F.  Grey,  Sol.  Gen.,  of  SwalnsborOk 
for  the  State. 

BBOYLES,  P.  J.    Judgment  affirgned. 

BLOODWOBTH  and  STEPHENS,  JJ.,  con- 
cur. 


^s^For  other  cases  see  same  topic  and  KBT-NUUBBR  in  all  Key-Numbtred  DigeeU  and  Indexes 
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(23  Ga.  App.  770) 

McCALL  ▼.  STAITB.    (No.  10857.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16,  1919.    Rehearing  Denied 

June  9,  1919.) 

(SyUabui  J>v  the  Oowri.) 

1.  Gbiminal  Law  <d=>1064(l)— Gbourds  of 
MoTiow  FOB  A  New  Tbiai^— Review. 

Under  repeated  decisions  of  this  court  and 
of  the  Supreme  Court,  each  special  ground  of  a 
motion  for  a  new  trial  must  be  complete  within 
itself ;  and,  when  so  incomplete  as  to  require  a 
reference  to  the  brief  of  the  evidence,  or  to 
some  other  portion  of  the  record,  in  order  to 
determine  what  was  the  alleged  error  and  wheth- 
er such  error  was  material,  the  ground  will  not 
be  considered  by  the  reviewing  -court.  Under 
this  ruling  the  first,  second,  third,  fourth,  fifth, 
and  seventh  special  grounds  of  the  motion  for  a 
new  trial  will  not  be  considered.  Some  of  these 
grounds  are  also  defective  in  other  particulars. 

2.  Cbiminal  Law  <5=>867,  918(5),  1035(3),  1044 
— Pbejudicial  Rbkabkb  bt  Coxtbt— New 
Tbial— Motion  to  Declabe  a  Mistbial. 

"Prejudicial  remarks  made  by  the  court  In 
the  hearing  of  the  jury  furnish  no  ground  for  a 
new  trial,  but  in  such  a  case  a  motion  to  dedare 
a  mistrial  should  be  made,  and  upon  the  judge's 
refusal  to  grant  this  motion  his  ruling  would  be 
subject  to  review.  Counsel  having  failed  to 
make  such  a  motion  and  having  proceeded  with 
the  trial  without  objection,  he  cannot,  in  a  mo- 
tion for  a  new  trial,  raise  a  question  as  to  the 
prejudicial  nature  of  the  remarks  complained 
ol*'  'Stapleton  v.  State,  19  Ga.  App.  38^  90 
S.  B.  1029  (13),  and  authorities  there  cited.  Un- 
der this  ruling  there  is  no  merit  in  the  sixth 
special  ground  of  the  motion  for  a  new  trial. 

3.  Statsicent  to  Jtmr— Discbetion. 

Under  all  the  facts  of  the  case  it  does  not 
appear  that  the  judge  abused  his  discretion  in 
refusing  to  allow  the  defendant  to  make  a  sec- 
ond statement  to  the  jury. 

4.  Cbiminal  Law  ^=s>805(1)— iNerrBUonoNS— 
Ebbob. 

A  correct  statement  of  law  embraced  in  a 
charge  to  the  jury  is  not  erroneous  because  the 
court  failed  in  the  same  connection  to  give  to 
the  jury  other  appropriate  instructions.  Hill  v. 
State,  18  QtL  App.  259,  89  S.  B.  351  (1),  and 
cases  there  cited.  Under  this  ruling  the  in- 
struction set  out  In  the  ninth  special  ground 
of  the  motion  for  a  new  trial  is  not  erroneous 
for  any  reason  assigned. 

5.  Cbiminal  Law  ^=»913(4)— Sentence— Re- 
view. 

The  tenth  special  ground  of  the  motion  for 
a  new  trial  complains  that  the  sentence,  "under 
the  facts  of  the  case,  was  unusual  and  exces- 
sive."  This  question  cannot  be  raised  in  a 
ground  of  a  motion  for  a  new  triaL  Sable  y. 
Sute,  72  Ga.  App.  7(58,  97  S.  B.  271. 
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6.  Cbiminal  Law  ^=s>1160  —  Vebdict  —  Rx- 

VIEW. 

The  verdict  was  authorized  by  the  evidence, 
and,  having  been  approved  by  the  trial  judge, 
this  court  has  no  authority  to  interfere. 

Error  from  Superior  Court,  Crisp  County; 
D.  A.  R.  Crum,  Judge. 

Proceeding  between  the  State  and  W.  B. 
McCall,  and  from  the  judgment  MeCall  brings 
error.    Affirmed. 

D.  E.  Griffin,  of  Fitzgerald,  E.  F.  Strozier, 
of  Cordele,  and  F.  A.  Hooper,  of  Atlanta,  for 
plaintiff  in  error. 

J.  B.  Wall,  SoL  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  Max  B.  Land,  of  Cordele, 
and  Hal  Lawson,  of  Abbeville,  for  the  State. 

BROYLE}S,  P.  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs. 

STEPHEiT^S,  J.  (concurring  specially).  I 
concur  in  all  except  the  rulings  stated  In 
paragraphs  1,  2,  and  4.  None  of  the  assign- 
ments of  error,  however,  contains  any  merit, 
and  the  judgment  of  the  trial  court  denying  a 
new  trial  should  be  affirmed.  If  there  is  any 
error,  as  set  out  in  the  9th  special  ground  of 
the  motion  for  a  new  trial,  it  was  cured  else- 
where in  the  charge.  See  page  102  of  the 
record. 


(28  Ga.  App.  771) 
BATTLE  V.  STATE.     (No.  10284.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(Byllahui  ly  the  Court.) 

Motion  vob  New  Tbial  —  Sufficixnot  of 
evidkncx. 

There  is  no  merit  in  any  of  the  grounds  of 
the  amendment  to  the  motion  for  new  trial; 
there  is  evidence  to  support  the  yerdict,  and 
the  judgment  is  affirmed. 

Error  from  Superior  Oourt,  Coweta  Coun- 
ty; J.  B.  Terrell,  Judge. 

Proceeding  between  the  State  and  Wylie 
Battle,  and  from  the  judgment  Battle  brings 
error.     Affirmed. 

W.  G.  Post,  of  Newnan,  for  plaintiff  In 
error. 

C.  E.  Roop,  of  CarroUton,  for  defendant  Id 
error. 

BLOODWORTH,  J.    Affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


^S9For  other  cases  see  same  tople  and  KBT-NUMBER  in  all  K«j-Namber«d  Digests  and  Indexes 
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(23  Ga.  App.  775) 

PRIC5B  V.  STATE.    (No.  10316.) 

(Court  of  App^ahi  of  Greorgia,  Division  No.  2. 

June  9,  1019.) 

(Syllahua  hy  the  Court.) 

HOMICIDK     ^=»28^— YOLU^TAST   MaNSLAUOH- 

TEB— Question  fob  Jubt. 
Where  two  parties  fall  to  fighting,  and  dur- 
ing the  rencounter  one  of  them  is  shot  and 
killed,  it  is  for  the  jury  to  say/  under  all  the 
circumstances,  whether  or  not  the  homicide  was 
voluntary  manslaughter.  The  evidence  sup- 
ports the  verdict,  and  the  trial  judge  did  not 
err  in  submitting  the  issue  of  voluntary  man- 
slaughter to  the  jury. 

Error  from  Superior  Ck>art,  Calboon  Coun- 
ty; W.  M.  Harrell,  Judge. 

Greer  Price  was  convicted  of  crime,  and 
he  brings  error.     Affirmed. 

A.  L.  Mlll^,  of  Edison,  for  plaintiff  In 
error. 

B.  C.  Bell,  Sol.  Gen.,  of  Cairo,  F.  A.  Hoop- 
er, of  Atlanta,  and  B.  W.  Fortson,  of  Arling- 
ton, for  the  State. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWOBTH, 
J.,  concur. 


(24  Ga.  App.  6) 

MAYNARD  v.  ATLANTA   GASLIGHT  CO. 
et  aL    (No.  10303.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(8yllalm$  hy  ih4  Court,) 
Pleading   ^=934(7)— Deitubbeb  to  PBimoir 

— CONBTBUCTION   ON   APPEAU 

The  petition,  construed  (as  it  most  be)  most 
strongly  against  the  plaintiff,  sets  out  no  cause 
of  action  against  the  AUanta  Gaslight  Com- 
pany, and  the  court  did  not  err  in  sustaining 
that  defendant's  demurrer  to  the  petition. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  J.  W.  Maynard  against  the 
Atlanta  Gaslight  (Company  and  others.  De- 
murrer of  Atlanta  Gaslight  Company  to  petl* 
tlon  sustained,  and  plaintiff  brings  error.  Af- 
firmed. 

Dorsey,  Shelton  ft  Dorsey,  of  Atlanta,  for 
plaintiff  In  error. 

Smith,  Hammond  &  Smith,  Bobt  O.  & 
Philip  H.  Alston,  and  Blair  Foster,  all  of 
Atlanta,  for  defendants  In  error. 

BROYLES,  P.  J.    Judgment  aflirmed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concur. 


(28  Ga.  App.  772) 
SHARP  T.  STATE.     (No.  10295.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  Na  2l 

June  9,  1919.) 

(SyUahuM  hy  the  Court,) 

1.    HoiaCIDB    ^S9300(4)— MANSI.AUOBTKB— IN- 
BTBUOTION. 

It  is  well  settled  by  repeated  rulings  of  the 
Supreme  CJourt  and  of  this  court  that  oh  a  trial 
for  murder,  if  there  is  anything  deducible  from 
the  evidence  or  the  defendant's  statement  that 
would  tend  to  show  manslaughter,  voluntary 
or  involuntary,  It  is  not  error  for  the  court  to 
instruct  the  jury  on  the  law  of  manslaughter. 
Applying  the  above  rulings  to  the  facts  in  the 
instant  case,  the  judge  did  not  err  in  instructing 
tiie  juty  on  voluntary  manslaughter. 

2.  Cbihinal  Law  ^s»ll60— Appbovxd  Vkb- 
DICT— Bsvisw. 

No  error  of  law  appearing,  and  as  tfiere 
was  ample  evidence  to  authorise  the  verdict, 
which  has  the  approval  of  the  trial  Judge,  this 
court  is  powerless  to  Interfere. 

Error  from  Superior  Court,  Berrl^i  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Peter  Sharp  was  convicted  of  crime,  and 
he  brings  error.   Affirmed. 

J.  P.  Knight,  of  Nashville,  for  plaintiff  In 
error. 

Clifford  B.  Hay,  SoL  Gen.,  of  Thomasville, 
for  the  State. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J^  and  BLOODWOBTH,  J, 
concur. 


(23  Ga.  App.  780) 
CORBIN  V.  McCRARY.    (No.  10382.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(8yUahu$  hy  the  Court.) 

Appsai,  and  Bbbob  ^=»1199— Judouxnt  on 
Remand— Amount. 

On  making  the  judgment  of  this  court  the 
Judgment  of  the  lower  court  in  this  case  (Goi^ 
bin  T.  McCrary,  22  Ga.  App.  472,  96  S.  E.  445), 
that  court  erred  in  rendoring  another  judgment 
for  a  sum  of  money  additional  to  the  amount  of 
the  original  judgment 

Error  from  Superior  Conrt,  Taylor  Comi- 
ty;    J.  L^  Kent,  Judge. 

Action  by  Willie  Corbln  against  B.  E.  Mc- 
Crary.  There  was  judgment  for  defendant 
and  a  denial  of  a  motion  for  a  new  trial. 
Plaintiff  brought  error,  and  the  judgment 
overruling  the  motion  for  a  new  trial  was 
unconditionally  affljrmed  by  the  Court  of  Ap- 
peals (22  Ga.  App.  472,  96  S.  £2.  445),  and 
from  the  judgment  of  the  conrt  below,  mak- 


For  other  cams  see  same  topic  and  KKT-N(JMBBR  ia  all  Key-Numbered  Digests  and  Indezeo 
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lug  the  Judgment  of  the  Court  of  Appeals  its 
judgment,  and  also  rendering  another  Judg- 
ment for  a  sum  additional  to  the  amount  of 
the  original  Judgment,  plaintiff  brings  error. 
Reverse^. 

C.  W.  Foy,  of  Butler,  for  plaintiff  in  error. 
Jule  Felton,  of  Montezuma,  for  defendant 
in  error. 

BROYLES,  P.  J.  The  plaintiff  brought  a 
dispossessory  warrant  against  the  defendant 
for  failure  to  pay  rent  and  for  holding  be- 
yond his  term  of  rental.  The  defendant  filed 
his  counter  afiidavit  and  gave  the  bond  re- 
quired by  the  statute.  The  verdict  was  in 
favor  of  the  plaintiif  for  the  premises  In  dis- 
pute and  ^10  as  double  rent — for  the  time 
held  over  up  to  the  time  of  the  trial.  The 
case  was  brought  to  this  court,  and  the  Judg- 
ment of  the  lower  court,  overruling  the  mo- 
tion for  a  new  trial,  was  unconditionally  af- 
firmed. Corbin  v.  McCrary,  22  Ga.  App.  472, 
96  S.  E.  445. 

Upon  making  the  Judgment  of  this  court 
the  Judgment  of  the  lower  court,  the  latter 
court  rendered  another  Judgment  againA  the 
defendant  and  his  sureties  on  the  original 
eventual  condemnation  money  bond  for  the 
sum  of  $542.47,  double  rent  of  the*  premises 
since  the  rendition  of  the  verdict  and  the 
original  Judgment  in  the  case.  The  court 
clearly  had  no  authority  to  render  this  Judg- 
ment, and  it  is  accordingly  roversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur.  - 


<23  Oa.  App.  741) 

ADAMS  V.  SHEWMAKB  BROS.  CO. 

8HEWMAKE  BROS.  CO.  v.  ADAMS. 

(Nob.  10099,  10100.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

May  16,  1919.) 

(8yUabu9  hy  the  Court,) 

LaNDLOBD   and    TKI7ANT   ^=»809— Dl8P088«8- 

BOBY  Proceedings— DiBECTSD  Vbbdict— Ev- 
idence. 

This  was  an  issue  formed  by  a  disposses- 
sory warrant  and  a  counter  affidavit  In  an 
amendment  to  the  counter  affidavit  the  defendant 
admitted  a  prima  facie  case  for  the  plaintiif, 
set  up  an  affirmative  defense,  and  assumed  the 
burden  of  proof.  The  evidence  adduced  fail- 
ed to  overcome  the  prima  facie  case  thus  admit- 
ted and  to  sustain  the  affirmative  defense.  On 
the  contrary,  the  evidence,  as  disclosed  by  the 
record,  showed  that  the  defendant  was  the  ten- 
ant of  the  plaintiff  during  the  year  1916,  and 
was  holding  over  as  such  when  the  disposses- 
^ry  warrant  to  evict  him  was  sworn  out,  and 
that  the  plaintiff  was  not  chargeable  with  any 
laches  in  demanding  possession  of  the  prop- 
erty.    The  court,  therefore,  did  not  err  in  di- 


recting a  verdict  for  the  plaintiff,  or  in  there- 
after refusing  to  grant  a  new  trial 

Stephens,  J.,  dissenting. 

Error  from  Superior  (^urt,  Hall  County; 
J.  B.  Jones,  Judge. 

Dispossessory  warrant  proceedings  by  the 
Shewmake  Bros.  Company  against  J.  J. 
Adams,  with  counter  affidavit  by  defendant. 
Directed  verdict  for  plaintiff,  a  new  trial 
denied,  and  defendant  brings  error  and  plain- 
tiff takes  a  cross-bill  of  exceptions.  Affirmed 
on  main  bill  of  exceptions  and  cross-bill 
dismissed. 

W.  M.  Oliver  and  H.  H.  Perry,  both  of 
Gainesville,  for  plaintiff  in  error. 

Wm.  M.  Johnson  and  W.  A  Charters,  both 
of  Gainesville,  for  defendant  In  error. 

BROTIiBS,  P.  J.  Judgment  on  the  main 
bill  of  exceptions  affirmed;  cross-bUl  dis- 
missed. 

BL(X)DWORTH,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  This  being 
a  proceeding  to  dispossess  a  tenant,  the  sole 
issue  here  is  whether  Adams,  the  defendant, 
was  the  tenant  of  Shewmake  Bros.  Ck>mpany, 
the  plaintiff.  I  cannot  agree  with  the  conclu- 
sion of  the  majority  of  the  court  that  the  un- 
disputed evidence,  as  a  matter  of  law,  estab- 
lishes this  relationship.  Defendant's  origi- 
nal entry  upon  the  premises  was  not  as  a 
tenant,  but  as  a  purchaser  under  bond  for 
title  as  to  one  parcel,  and  as  to  the  other 
parcel  as  owner  and  holder  of  the  title  until 
he  executed  a  deed  to  secure  debt  from  one 
whose  title  plaintiff  succeeded  to.  Before 
the  alleged  relationship  of  landlord  and  ten- 
ant arose,  which  defendant  disputed,  the  re- 
lationship between  the  parties  was  clearly 
and  undisputedly  that  of  debtor  and  creditor, 
the  defendant  as  debtor  in  possession  of  the 
premises,  with  the  plaintiff  as  creditor  out 
of  possession  holding  legal  title  as  security 
for  the  indebtedness.  As  to  how  the  indebt- 
edness originally  arose  is  Immaterial  here. 
Defendant  was  Indebted  to  plaintiff  under 
various  deeds  and  conveyances  to  said  prop- 
erty for  the  purpose  of  securing  such  indebt- 
edness. This  relationship  was  equivalent  to 
that  of  mortgagor  and  mortgagee,  and  all 
the  rights  and  equities  between  the  parties 
were  those  of  a  mortgagor  and  mortgagee. 

The  case  turns  upon  the  question  of  wheth- 
er a  certain  alleged  agreement  by  defendant 
to  pay  rent  to  plaintiff  and  a  quitclaim  deed 
afterwards  executed  from  defendant  to  plain- 
tiff to  the  premises  destroyed  the  relationship 
of  debtor  and  creditoi;  and  created  the  re- 
lationship of  landlord  and  tenant  The 
quitclaim  deed  was  not  introduced  in  evl- 
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(lence.  It  was  not  in  the  pleadings,  and, 
while  physically  attached  to  defendant's  an- 
swer, does  not  appear  as  an  exhibit  thereto 
and  was  not  referred  to  therein.  This  deed 
should  properly  be  disregarded,  and  should 
not  be  considered  in  determining  the  ques- 
tions in  the  case.  (Counsel  for  defendant  in 
error,  however,  insist  that  this  deed  is  a  part 
of  the  record  and  should  be^  given  due  con- 
sideration. To  do  so,  however,  I  do  not 
think  would  alter  the  result  The  execution 
of  the  alleged  rent  agreement  and  the  execu- 
tion of  the  quitclaim  deed  together  were  not 
sufficient  as  a  matter  of  law,  as  I  understand 
it,  to  establish  the  relationship  of  landlord 
and  tenant  between  the  plaintiff  and  the  de- 
fendant. 

Let  it  be  noted  here  that  defendant,  by  ad- 
mitting title  in  plaintiff  and  the  agreement 
to  pay  rent,  admitted  a  prima  facie  case  for 
the  plaintiff,  which  without  more  was  suffi- 
cient to  establish  the  relationship  of  landlord 
and  tenant  and  entitle  plaintiff  to  a  verdict 
The  prima  fade  case  thus  made  was  met  by 
defendant  with  evidence  tending  to  establish 
the  fact  that,  since  the  relationship  of  debt- 
or and  creditor  had  once  existed,  the  agree- 
ment to  pay  "rent"  and  other  acts  of  the  de- 
fendant did  not,  under  all  of  the  circum- 
stances and  the  relationship  between  the  par- 
ties, constitute  or  create  the  relationship  of 
landlord  and  tenant.  The  evidence  showed 
that  there  was  an  arrangement  financed  by 
plaintiff  by  which  the  defendant  worked  the 
place  and  canned  vegetables  raised  thereon, 
which  were  taken  over  by  the  plaintiff,  and 
that  through  this  and  other  transactlomi 
there  arose  a  mutual  indebtedness  between 
the  parties ;  that  defendant's  indebtedness  to 
plaintiff  continually  increased;  that  with 
this  indebtedness  hanging  over  him  defend- 
ant made  the  "rent"  note  or  agreement  to 
pay  "rent"  for  the  premises  to  plaintiff,  and 
afterwards  made  to  plaintiff  the  quitclaim 
deed  covering  the  same.  Defendant  contend- 
ed that  the  rent  note  was  not  in  reality  giv- 
en for  rent,  but  was  given  for  interest  due 
by  defendant,  as  he  contended  all  the  facts 
and  circumstances  surrounding  the  relations 
and  various  transactions  between  him  and 
plaintiff  and  those  whom  plaintiff  succeeded 
would  show.  All  of  these  circumstances  are 
detailed  minutely  and  at  length  in  the  evi- 
dence. 

Where  a  debtor  is  in  possession  of  proper- 
ty, title  to  which  is  held  by  the  creditor  as 
security  for  the  debt,  an  agreement  by  the 
debtor  to  pay  **rent"  to  the  creditor  does  not 
as  a  matter  of  law  convert  the  debtor  into  a 
tenant  of  his  creditor.  In  referring  to  such 
an  agreement  the  Supreme  Court  of  the  Unit- 
ed States  in  Hervey  v.  Rhode  Island  Locomo- 
tive Works,  93  U.  S.  672,  23  L.  Ed.  1003,  said: 

"Nor  is  the  transaction  changed  by  the  agree- 
ment assuming  the  form  of  a  lease.  In  deter- 
mining the  real  character  of  a  contract,  courts 


will  always  look  to  its  purpose,  rather  than  to 
the  name  given  to  it  by  the  parties." 

The  Supreme  Court  of  Georgia  In  the  case 
of  BUtch  V.  Edwards,  96  Ga.  606,  24  S.  E. 
147,  in  referring  to  a  contract  to  pay  "rent," 
speaking  through  Mr.  Justice  Atkinson,  said: 

"The  first  great  essential  in  the  interpreta- 
tion of  contracts  is  to  arrive  at  what  was  the 
real  intention  of  the  parties.  ♦  ♦  ♦  The 
contract  itself,  as  stated  in  the  record,  aside 
from  the  promissory  notes,  contains  a  recital, 
though  there  was  a  stipulation  for  the  pay- 
ment of  $50  rent,  that  in  the  event  the  notes 
were  paid,  then  no  rent  would  be  charged.  It 
is  difficult  for  us,  in  reading  this  contract,  to 
determine  whether  it  was  a  contract  really  de- 
signed to  secure  the  payment  of  a  store  account, 
or  whether  the  defendants  intended  to  treat  it 
as  a  contract  of  rental.  At  all  events,  the 
plaintiff  entered  under  a  contract  of  purchase. 
He  paid  a  certain  amount  of  the  purchase 
money.  This  new  contract  was  entered  into, 
and  the  defendants  accepted  his  notes  for  the 
purchase  money  of  that  land.  It  is  not  every 
written  contract,  which  uses  the  word  'rent' 
by  way  of  description  of  sums  to  be  paid  for 
the  use  of  the  property,  that  creates,  in  cases 
of  pefhsonal  property  a  case  of  bailment,  or  in 
case  of  real  estate  a  case  of  landlord  and  ten- 
ant. To  determine  what  the  real  status  be- 
tween the  parties  is,  it  is  necessary  to  look 
behind  mere  technical  terms  employed  in  draw- 
ing a  contract,  and  gather  from  the  whole  in- 
strument what  was  the  real  legal  relation  es- 
tablished between  them." 

See,  also,  Hays  y.  Jordan,  85  Ga.  741  (2)> 
748,  11  S.  E.  838,  9  L.  R.  A.  873 ;  Home  v. 
Mullis,  119  Ga.  534,  537,  46  S.  B.  663. 

"While  a  tenant  cannot  dispute  the  title  of 
his  landlord,  still,  upon  the  levy  of  a  distress 
warrant  and  in  filing  his  counter  affidavit,  he 
may  defend  by  showing  that  the  contract  de- 
nominated as  one  of  rental  was  in  fact  a  con- 
tract of  purchase."  Leverette  v.  Jeffries,  8 
Ga.  App.  798,  70  S.  E.  177. 

If  the  alleged  toiant  did  not  obtain  pos- 
session from  the  alleged  landlord,  and  there 
has  been  no  adjudication  of  the  question, 
even  though  a  nominal  contract  of  renting 
has  been  reduced  to  writing,  the  alleged 
tenant  may  still  show  that  the  relation  of 
landlord  and  tenant  never  existed.  See 
Powell  on  Actions  for  Land,  §  372. 

"What  is  called  'rent'  may  be  shown  to  be 
usury.  ♦  ♦  •  What  is  called  *renf  may  be 
shown  to  be  unreasonable  liquidated  damages. 
What  is  called  'rent'  may  be  shown  to  be  pur- 
chase money.  *  ^  * "  Lytle  v.  Scottish 
American  Mtg.  Co.,  122  Ga.  458  (7),  467,  50 
S.  E.  402,  406. 

A  contract  to  pay  "rent"  being  susceptible 
to  a  construction  otherwise  under  all  of  the 
surrounding  facts  and  circumstances  attend- 
ing its  execution,  it  was  therefore  a  question 
of  fact  in  this  case,  to  be  determined  by  the 
jury,  whether  defendant's  agreement  to  pay 
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rent  converted  him  Into  a  tenant;  It  be- 
ing shown  that  he  was  in  possession  as  owner 
and  debtor  to  plaintiff,  the  latter  holding 
legal  title  to  secure  debt,  that  the  relation- 
ship between  the  parties  was  one  of  confidence 
and  mutual  trust,  that  defendant,  being  a 
debtor,  was  at  a  disadvantage  at  the  time 
of  making  such  agreement,  and  all  of  the 
other  circumstances  surrounding  the  trans- 
action. 

As  to  the  quitclaim  deed,  it  confers  upon 
the  plaintiff  no  better  title  than  he  already 
possessed.  He  had  title  as  security  for  a 
debt,  and  the  quitclaim  deed  could  only  bene- 
fit him  by  stripping  defendant  of  his  equity 
of  redemption.  Where  the  relationship  of 
debtor  and  creditor  or  mortgagor  and  mort- 
gagee existed,  the  courts  are  loath  to  construe 
any  subsequent  contract  or  conveyance  of 
title,  though  absolute  on  its  face,  as  a  forfei- 
ture of  the  grantor's  right  to  redeem  upon 
payment  of  the  indebtedness.  Where  the 
grantor  still  retains  the  possession  which  he 
acquired  as  owner  and  afterwards  held  as 
mortgagor,  such  a  subsequent  conveyance  will 
be  regarded  as  additional  security  for  the 
debt,  rather  than  as  a  forfeiture  of  the  gran- 
tor's equity  of  redemption.  Such  a  convey- 
ance will  not  under  such  circumstances,  as 
a  matter  of  law,  be  construed  as  abrogating 
the  relationship  of  debtor  and  creditor  or 
mortgagor  and  mortgagee,  and  giving  to  the 
grantee  full  and  complete  dominion  over  the 
premises  in  question. 

Once  a  mortgage  always  a  mortgage  Is  a 
well-recognized  maxim  of  our  law.  How  and 
In  what  manner  can  a  mortgagee  or  holder 
of  the  legal  title  to  secure  debt  subsequently 
acquire  any  further  interest  or  right  in 
the  mortgaged  property  from  a  debtor?  Un- 
questionably it  can  be  done  by  contract 
Equity,  however,  wHl  closely  and  carefully 
scrutinize  such  a  transaction  before  allowing 
it  to  stand. 

"It  is  perfectly  competent  for  the  mortgagor 
to  sen,  and  for  the  mortgagee  to  buy,  the  equi- 
ty of  redemption,  by  a  subsequent  and  inde- 
pendent contract  entered  into  in  good  fiilth  and 
for  a  good  consideration,  or  for  the  mortgagor 
to  surrender  the  absolute  ownership  of  the 
premises  to  the  mortgagee  as  payment  of  the 
debt.  But  courts  of  equity  will  scrutinize  such 
a  transaction  between  the  parties  closely  and 
with  jealous  care,  and  will  not  allow  it  to  stand 
unless  shown  to  be  entirely  fair  and  honest; 
for  the  bargain  will  be  set  aside  if  it  appears 
to  have  been  induced  by  any  fraud,  artifice, 
overreaching,  or  advantage  taken  by  the  mort- 
gagee of  his  commanding  position  with  refer- 
ence to  the  property,  or  of  the  ignorance,  inex- 
perience, or  necessitous  circumstances  of  the 
mortgagor."    27  Cyc  1373. 

Where  it  appears  that  a  conveyance  re- 
leases the  equity  of  redemption  to  a  mort- 
gagee ''it  must  unequivocally  appear  that 


both  parties  Intended  that  the  conveyance 
should  so  operate.'*  11  Am.  ft  Eng.  Sue. 
(2<}Ed.)  246. 


Ud 


'Contracts  made  with  a  mortgagor  (by  the 
mortgagee)  to  lessen,  embarrass,  or  restrain 
the  ri^ht  of  redemption  are  regarded  with 
jealousy  and  generally  set  aside  as  dangerous 
agreements,  founded  in  unconscientious  advan- 
tages assumed  over  the  necessities  of  the  mort- 
gagor."   4  Kent,  €k>m.  169. 

The  law,  where  the  mortgagor  has  con- 
veyed to  the  mortgagee  his  equity  of  re- 
demption, is  that  which  covers  the  sale  by  a 
cestui  que  trust  to  his  trustee. 

"It  must  be  shown  that  the  conduct  of  the 
mortgagee  was,  in  all  things,  fair  and  frank. 
*  *  ^  He  must  take  no  advantage  of  the 
fears  or  poverty  of  the  other  party."  Villa 
V.  Rodriguez,  12  WalL  323,  339  (20  L.  Ed.  406) ; 
3  Pomeroy's  Equity;  Darst  v.  Murphy,  119 
111.  (1887)  343,  9  N.  E.  887;  Hoffman  v.  Ryan, 
21  W.  Va.  (1883)  415;  Williams  v.  Reggan,  111 
Ala.  (1895)  621,  20  South.  614;  Haggerty  v. 
Brower,  105  Iowa  (USOS^  395,  75  N.  W.  321. 

Under  the  above  authorities  I  am  of  the 
opinion  that,  under  all  of  the  facts  and  cir- 
cumstances disclosed  by  the  evidence,  it  was 
for  the  Jury  to  determine  whether  or  not 
the  agreement  to  pay  rent  and  the  quitclaim 
deed  established  the  relation  of  landlord  and 
tenant,  and  that  the  trial  Judge  should  not 
have  directed  a  verdict  for  the  plaintiff.  I 
dissent  from  the  Judgment  of  affirmance  in 
the  main  bill  of  exceptions;  but,  since  this 
Judgment  is  affirmed,  I  concur  in  the  dis- 
missal of  the  cross-bill. 


(24  Ga.  App.  S) 

JORDAN  MBRCANTIU}  00.  t.  BROOKS  et 

aL     (No.  9324.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(SyUdbiu  hy  ih§  Oourt.) 

1.  Saijes  «=»475— GoNninoNAL  SALEa—Noir- 

PAYMENIV- TBOVEB. 

''Where  one  sells  personal  property,  taking 
a  purchase-money  note  reserving  title  in  the 
proi^erty  until  the  note  is  paid,  the  holder  of 
such  note  may  recover  the  property  in  an  action 
of  trover  upon  failure  of  the  maker  of  the  note 
to  pay  the  same." 

2.  Sales   ^=:>475-<];ONDxtionai«   Sale— Pub- 

OHASE-MONEY  NOTE  —  TrAMSFEB  OF  LlEN — 

Statute. 
''The  fact  that  the  transfer  or  assignment  of 
such  a  note  is  made  'without  recourse'  on  the 
payee  will  not  operate  to  divest  the  note  of  its 
character  as  a  debt  for  purchase  money,  with 
retention  of  the  title  to  the  property.  C>iv. 
Code  1910,  S  3345.' 


t» 
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3.   SaUEB     ^s»47&-OONDITIONAL     SAL»--IiIEN 
ON  PUBOHASE-MONKT  NOTID— TBANSFEB. 

"Since  this  right  pertains  to  the  'holder/  it 
follows  the  note  through  any  number  of  trans- 
fers or  assignments;  and  this  is  true  whether 
the  transfer  makes  reference  to  the  property  to 
which  title  is  reserved  or  not  Civ.  Code  1910, 
§  3346." 

4.  Sales    <g=>475— Conditionai,   Salb— Pxm- 

OHASE-MONST  NOTE— TBOVEB. 

"It  follows  that  where  there  are  several 
transfers,  some  of  which  contain  the  words 
'without  recourse'  and  others  do  not,  the  last 
holder  may  sue  in  trover  for  the  property  to 
which  title  is  reserved." 

Error  from  City  Ck>urt  of  Zebulon;  OL  J. 
Lester,  Judge  prohac. 

Trover  by  the  Jordan  Mercantile  Com- 
pany against  J.  S.  Brooks  and  others.  There 
was  a  directed  verdict  for  defendants,  and  a 
denial  of  a  motion  for  new  trial,  and  plaintifiC 
brought  error  to  tha  Court  of  Appeals,  which 
certified  questions.  •  Judgment  reversed  In 
conformity  with  answers  of  the  Supreme 
Court  (99  S.  E.  289)  to  the  certified  questions. 

H.  A.  Rider,  of  Zebulon,  for  plaintifl  in 
error. 

John  B.  McDonald,  of  YatesvlUe,  for  de- 
fendants in  error. 

BLOODWORTH,  J.  In  this  case  this 
court  certified  to  the  Supreme  Court  certain 
questions,  and  the  foregoing  headnotes  are 
taken  from  the  answer  to  those  questions. 
The  full  opinion  of  the  Supreme  Court  will 
be  found  in  99  S.  E.  289.  Under  the  rulings 
of  the  Supreme  Court  and  the  facts  of  the 
case,  the  trial  court  erred  in  directing  a  ver- 
dict for  the  defendant  and  In  refusing  a  new 
trlaL 

Judgment  reversed. 

BROYLBS,    P.   J.,   and    STEPHENS,   J. 
concur. 


(84  W.  Va.  301) 
GIVEN  et  aL  v.  UNITED  FUEL  GAS  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

(Syllabus  by  the  Court.) 

L  Eminent  Domain  ^==>308-~Remsdibs  of 
Owners  —  Injunction  —  Otheb  Relief 
—Equity  Jurisdiction. 

Upon  a  bill  to  cancel  a  void  deed  purport- 
ing to  grant  right  to  construct  and  maintain  a 
public  service  instrumentality,  such  as  a  pipe 
line  or  railroad,  on  a  tract  of  land,  enjoin  main- 
tenance and  operation  of  such  instrumentality, 
cause  removal  thereof,  and  obtain  a  decree  for 
compensation  for  injuries  done  by  the  trespass, 
the  court  has  jurisdiction  to  cancel  the  deed  and 
ascertain  and  decree  the  damages,  and  should 
do  BO  notwithstanding  acquisition  of  right  to 
maintain   and  operate  the   instrumentality  on 


the  land,  by  exercise  of  the  power  of  eminent 
domain,  after  commencement  of  the  suit. 

2.  Eminent  Domain  ^=9802  —  Rbmbdt  or 
OwNBBS  —  Injunction  —  Void  Deed  oi 
Bight  of  Wat— Damages. 

In  audi  case  the  damages  may  be  ascertain- 
ed by  the  court  or  by  a  jury  upon  an  issue  quan- 
tum damnificatus,  but  they  must  be  limited  in 
elements  and  amount  to  the  date  of  acquisition 
of  the  right  of  the  defendant  to  occupy  and  use 
the  land.  They  do  not  include  the  compensation 
allowed  by  law  for  rightful  taking  of  part  of  a 
tract  of  private  land  for  public  use  and  injury 
to  the  residue  thereof. 

3.  E>QUTTY  «=»15  —  JUBISDICnON  —  PUNI- 
TIVE Damages. 

Punishment  is  a  function  unknown  to  courts 
of  equity  except  in  instances  in  whidi  it  is 
used  merely  to  sustain  and  enforce  the  juris- 
diction of  the  equity  courts;  wherefore  inflic- 
tion of  punitive  damages  would  be  inconsistent 
with  fundamental  prindples  of  equity  jurispru- 
dence 

Appeal  from  Circuit  Cowtt,  Kanawha 
County. 

Suit  by  B.  K.  Given  and  others  against  the 
United  Fuel  Gas  Company  and  others  for 
the  cancellation  of  a  deed  granting  a  right  of 
way  for  a  pipe  line  and  for  other  r^el 
From  a  decree  dismissing  the  bill  as  against 
the  named  defendant,  plaintifTs  appeal.  Re- 
versed and  remai^ded. 

Charles  J.  Hogg,  of  Charleston,  for  app^ 
lants. 
R.  G.  Altizer,  of  Charleston,  for  appellee. 

POFFENBARGER,  J.  This  appeal  is  from 
a  decree  dismissing  a  bill  in  a  suit  In  which 
there  was  good  cause  of  action  at  the  date  of 
the  institution  thereof,  but  which  was  partial- 
ly nullified  by  subi^uent  action  of  the  defend- 
ant The  altered  situation  still  left  right  in 
the  plaintifiTs  to  have  a  pecuniary  recovery 
from  the  defendant,  and  the  contention  of 
the  plaintiffs  Is  that  the  amount  due  them 
should  have  been  ascertained  and  decreed  to 
them  in  this  suit  They  may  obtain  part  or 
all  of  what  they  are  entitled  to  by  means  of 
a  statutory  proceeding  In  a  court  of  law,  and 
the  appellee  contends  they  must  resort  to  It 

The  purpose  of  the  bill  was  cancellation  of 
a  deed  executed  by  a  widow  in  possession  of 
a  tract  of  land  of  which  her  husband  had 
died  seized  and  possessed,  and  purporting  to 
grant  to  the  defendant  the  right  of  way  for 
its  pipe  line  through  and  over  said  tract  of 
land.  Inhibition  by  injunction  of  the  mainten- 
ance and  operation  of  the  pipe  line  laid 
across  the  land  in  1910  or  1911,  on  the  faith 
of  the  deed  in  question,  removal  of  the  pipe 
line,  and  compensation  for  the  Injury  done, 
by  a  decree  for  damages. 

Realizing  the  invalidity  or  uncertainty  of 
its  title  to  the  right  of  way,  the  defendaat 
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executed  and  filed  in  the  circuit  court  of 
Kanawha  county  a  bond  conforming  to  the 
requirementa  of  section  20,  c.  43,  Ck)de  (sec. 
174^,  and  conferring  upon  it  the  right  -"to 
enter  upon  the  enjoyment  of  its  easement," 
and  set  up  said  bond  and  the  proceedings 
leading  to  approval  thereof  in  its  answer.  In 
such  case  the  statute  passes  title  to  the  ease- 
ment and  authorizes  either  the  landowner  or 
the  condemnor  to  institute  proceedings  for 
ascertainment  of  the  compensation  for  the 
land  taken  and  injury  to  the  residue,  pay- 
ment of  which  Is  secured  by  the  bond.  The 
plaintiffs  amended  their  bill,  after  the  filing 
of  the  answer,  admitted  the  subsequent  pro- 
cedure of  the  defendant,  denied  the  yalidlty 
thereof,  and  prayed  an  injunction  against 
the  prosecution  of  the  condemnation  pro<!eed- 
ings.  Depositions  were  taken  and  filed  by  the 
plaintiffs  only,  and  the  court,  on  the  hearing, 
dismissed  the  bill. 

The  appellants  have  abandoned  their  claim 
of  right  to  Injunctive  relief,  but  they  insist 
that  the  court  should  have  canceled  the  deed 
and  ascertained  and  decreed  to  them  dam- 
ages for  the  trespass.  In  the  brief  filed  for 
the  appellee  these  contentions  are  resisted, 
but  no  effort  is  made  to  sustain  the  deed  or 
absolve  the  appellee  from  liability  for  dam- 
ages. Its  position  is  that  cancellation  of  the 
deed  is  useless,  and  the  right  to  have  the 
damages,  if  any,  assessed  in  the  condemna- 
tion proceeding  precludes  right  to  a  decree 
therefor  in  this  suit. 

Purporting  to  grant  a  right  of  way  over 
the  land  and  having  been  executed  by  a  per- 
son in  whom  the  title  was  not  vested,  the 
deed  cast  a  cloud  upon  the  title,  and  should 
have  been  canceled.  The  widow's  dower  had 
not  been  assigned;  wherefore,  although  in 
possession  of  the  land,  she  was  only  a  tenant 
of  the  heirs,  without  right  or  authority  to 
dispose  of  it  or  fix  upon  it  the  burden  of  an 
easement  However,  inasmuch  as  the  appel- 
lee had  acquired  the  easement  at  the  date  of 
the  decree,  and  the  deed  purports  no  more 
than  creation  of  the  same  easement,  failure 
to  cancel  it  may  have  been  a  harmless  error,^ 
for  which  the  decree  should  not  be  reversed, 
unless  there  is  some  other  prejudicial  error 
in  it. 

[1]  That  tliere  was  equity  jurisdiction  and 
merit  in  the  bill  at  the  date  of  the  filing 
thereof  Is  clear.  The  entry  upon  the  land 
was  clearly  wrongful.  The  proof  is  that  the 
appellee  was  fully  advised  of  the  state  of  the 
title  and  Informed  as  to  the  names  and  resi- 
dences of  the  owners  of  the  land  before  it 
took  the  deed  and  entered  upon  the  la^d,  and 
that  some  of  the  owners  were  entirely  ignor- 
ant of  the  transaction  until  after  completion 
thereof.  On  their  part  there  was  no  knowl- 
edge of  the  entry  and  occupation  at  the  time 
thereof,  nor  any  acquiescence  therein.  Their 
compensation  had  neither  been  paid  nor  se- 
cured.   In  such  cases  equity  has  jurisdiction 


by  injunction.  Jackson  v.  Ballroad  Co.,  6S 
W.  Va.  18,  22,  50  S.  E.  749;  Lewis,  Em. 
Dom.  §  904.  At  the  date  of  the  institution  of 
the  suit,  there  was  equity  jurisdiction  also  to 
cancel  the  deed.  Having  jurisdiction  for 
these  purposes,  the  equity  court  could  have 
gone  on  and  awarded  damages  by  the  final 
decree.  In  numerous  instances  the  power  of 
courts  of  equity,  having  jurisdiction  for  oth- 
er purposes,  to  hear  and  determine  purely 
legal  demands  growing  out  of  the  transaction 
constituting  the  ground  of  equity  Jurisdic- 
tion, and  award  such  demands  by  way  of 
alternative  relief,  has  been  affirmed. 

"If  a  court  of  equity  obtains  jurisdiction  of 
a  suit  for  the  purpose  of  granting  some  dis- 
tlnctivaly  equitable  relief,  such,  for  example,  as 
the  specific  performance  of  a  contract,  or  the 
rescission  or  cancellation  of  some  instrument, 
and  it  appears  from  facts  disclosed  on  the  hear- 
ing, but  not  known  to  the  plaintiff  when  he 
brought  this  suit,  that  the  special  rdief  prayed 
for  has  become  impracticable,  and  the  plaintiff 
is  entitled  to  the  only  alternative  relief  possible 
of  damages,  the  court  then  may,  and  generally 
will,  instead  of  compelling  the  plaintiff  to  in- 
cur the  double  expense  and  trouble  of  an  action 
at  law,  retain  the  cause,  decide  all  the  issues  in- 
volved, and  decree  the  payment  of  mere  com- 
pensatory damages."  Pom.  Eq.  Jur.  (dd  Ed.)  S 
237. 

If,  pending  a  suit  in  which  a  court  of  equi- 
ty has  jurisdiction  to  enjoin  the  commission 
or  continuance  of  a  wrongful  act,  the  defend- 
ant has  rendered  Injunctive  relief  ineffectual 
by  acts  done  by  him  after  service  of  the  pro- 
cess, the  court  may  award  damages  by  way 
of  substitution  for  the  injunction  or  in  the 
exercise  of  its  power  to  do  full  and  complete 
Justice  in  a  cause  of  which  it  has  obtained 
jurisdiction.  Hazen  v.  National  Bank,  70 
Vt.  543,  41  Atl.  1046,  67  Am.  St  Rep.  680; 
Lewis  V.  North  Kingston,  16  B.  I.  15,  11  Aa 
173,  27  Am.  St  Rep.  724;  Hayden  v.  Yale, 
45  La.  Ann.  362,  12  South.  633,  40  Am.  St 
Rep.  232;  Westphal  v.  City  of  New  York, 
177  N.  y.  140,  69  N.  B.  36a  Specific  applica- 
tions of  this  doctrine  are  found  in  decisions 
in  causes  in  which  nuisances  are  abated  by 
defendants,  pending  suits  to  enjoin  them. 
Moon  V.  National  Wall  Plaster  Co.,  31  Misc. 
Rep.  631,  66  N.  Y.  Supp.  33.  The  demand  for 
damages  in  such  cases  constitutes  part  of  the 
equitable  cause  of  action,  because,  if  it  Is  not 
indeed  so  Inherently,  it  is  included  by  the 
rule  giving  jurisdiction  to  prevent  multiplici- 
ty of  suits.  Jesus  College  v.  Bloom,  3  Atk. 
262,  263;  Fleischner  v.  Citizens'  R.  E.  &  X. 
Co.,  25  Or.  119,  35  Pac.  174 ;  Morris  v.  Bean 
(C.  C.)  123  Fed.  618;  Rlchi  v.  Brewing  Co., 
105  Tenn.  651,  56  S.  W.  646;  Pom.  Eq.  Jur. 
I  237.  Partial  destruction  of  the  cause  of 
action,  abatement  of  the  nuisance,  obviously 
does  not  wholly  obliterate  it  Moreover,  it 
is  unjust  and  oppressive  to  put  the  plaintiff 
to  the  trouble  and  expense  of  two  suits  for 
redress  of  injuries  caused  by  a  single  act  of 
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the  defendant,  and  subject  bim  to  the  will  of 
the  defendant  to  the  extent  of  being  forced 
into  one  forum  and  then  turned  out  of  it  and 
directed  to  another.  Completion  of  a  wrong- 
ful act  against  which  an  Injunction  is  sought, 
grading  a  lot  claimed  as,  part  of  a  highway^ 
after  commencement  of  the  suit,  does  not 
deprive  the  court  of  its  jurisdiction,  on  the 
ground  that  the  remedy  at  law  is  adequate. 
Lewis  V.  North  Kingston,  16  R.  I.  15,  11  Atl. 
173,  27  Am.  St.  Rep.  724.  In  Harrington  v. 
St.  P.  &  S.  O.  R.  Co.,  17  Minn.  215  (Gil.  188), 
a  decree  awarding  damages  and  enjoining 
the  defendant  from  operating  its  road  on  the 
land  in  question  was  affirmed  as  to  the  dam- 
ages and  reversed  as  to  the  injunction.  This 
entire  subject  is  reviewed  ably  and  at  great 
length  in  Milkman  v.  Ordway,  106  Mass.  232, 
and  the  Jurisdiction  sustained.  A  very  strong 
analogy  obtains  between  this  cause  and  those 
in  which  the  courts  have  so  often  administer- 
ed final  relief  by  decrees  for  damages  recov- 
erable at  law ;  and  no  reason  why  it  should 
be  excepted  from  the  doctrine  of  those  cases 
Is  perceived. 

[2]  There  should  have  been  an  ascertain- 
ment of  the  damages  from  the  date  of  the 
entry  until  the  defendant  acquired  the  right 
of  occupancy  and  use  of  the  land  and  a  de- 
cree for  the  amount  thereof;  but  the  state 
of  the  evidence  was  not  such  as  to  enable  the 
court  to  determine  the  amount  thereof  fftirly 
and  Justly,  because  it  proceeds  upon  the  theo- 
ry of  permanent  injury.  In  other  words,  it 
does  not  distinguish  between  damages  for  the 
wrongful  entry  and  compensation  for  the 
easement  claimed  and  damages  to  the  residue 
of  the  land  as  in  the  case  of  a  rightful  tak- 
ing. It  should  be  limited  to  damages  up  to 
the  date  of  rightful  occupancy,  as  if  the  pipe 
line  had  been  then  removed,  for  the  wrong 
done  ceased  on  that  date.  After  that  there 
was  right  to  compensation  for  the  easement 
lawfully  acquired  and  held  and  injuries  in- 
cidentally done  to  the  residue  of  the  land, 
given  by  the  Ck>nstltution  and  statutes. 

Upon  proper  evidence,  the  court  may  ascer- 
tain and  decree  the  damages  sought,  or  direct 
an  issue  quantum  damnlflcatus  for  Jury  de- 
termination, and,  upon  the  verdict,  enter  a 
decree  for  the  damages. 

[3]  No  authority  for  Jurisdiction  in  equity 
to  award  punitive  damages  has  been  dted  or 
found.  To  permit  a  decree  for  such  damages 
would  be  at  variance  with  general  principles 
of  equity  Jurisprudence.  Courts  of  equity 
never  enforce  forfeitures,  even  when  con- 
tracts provide  for  them.  Railroad  Co.  v. 
Triadelphia,  58  W.  Va.  487,  520,  52  S.  B.  499 ; 
Craig  V.  HukiU,  37  W.  Va.  520,  16  S.  B.  863. 
On  the  contrary,  they  often' relieve  from  pen- 
alties and  forfeitures.  Id.;  Pheasant  v. 
Hanna,  63  W.  Va.  613,  60  S.  B.  618.  Under  a 
statute  multiplying  the  actual  damages,  it 
might  be  done,  possibly,  but  this  case  does 


not  fall  within  the  scope  of  section  4  of  chap- 
ter 92  of  the  Code  (sec.  4125). 

Agreeably  to  these  principles  and  conclu- 
siohs,  the  decree  complained  of  will  be  re- 
versed, and  the  cause  remanded. 


(84  W.  Va.  233) 
FOX  V.  CITY  OF  HINTON  et  al.    (No.  3766.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1919.) 

■ 

(Byllahus  hy  the  Court) 

1.  Municipal  Corpobations  ^s>659,  663(1>— 
Feb  of  Stbebt— Right  of  Abutting  Own- 
eb^eixtent  of  easement. 

In  this  state,  on  the  acqaisition  of  a  public 
street  by  a  city,  the  fee  of  the  land  remains 
in  the  landowner,  and  the  city  acquires  an  ease 
ment  in  the  street  for  travel,  which  includes 
every  kind  of  travel  and  communication  for  the 
movement  or  transportation  of  persons  or  prop- 
erty which  is  reasonable  and  proper.  It  in- 
cludes the  nse  of  all  kinds  of  vehicles  which 
can  be  introduced  with  reasonable  regard  for 
the  safety  and  convenience  of  the  public,  and 
every  other  reasonable  means  of  transportation, 
transmission,  and  movement  beneath  the  sur- 
face of  the  ground,  as  well  as  upon  or  above  it. 
It  embraces  the  reasonable  use  of  such  street 
for  wires  of  telegraph,  telephone,  and  electric 
light  companies,  and  such  other  similar  ar- 
rangements for  communication  or  transporta- 
tion as  future  invention  may  make  desirable. 

2.  Municipal  Cobpobations  ^s»680,  681(5)— 
Easeuent  of  Stbeet  ~  Tbansmission  of 
Electbio  Oubbent. 

Such  right  to  the  use  of  its  streets,  for 
the  purpose  of  transmitting  electric  current 
thereon  for  the  use  of  the  inhabitants,  may  be 
granted  by  a  municipal  corporation  to  a  public 
service  corporation  organized  for  the  purpose, 
and  when  this  is  done  such  public  service  cor- 
poration will  have  the  same  rights  in  the  public 
streets  for  such  purpose  as  the  dty  would  have 
had  it  undertaken  the  work  itself. 

Appeal  from  Circuit  Court,  Summers 
County. 

Suit  for  injunction  by  J.  A.  Fox  against 
the  City  of  Hinton,  Virginia-Wefltern  Power 
Company,  and  others.  Temporary  injunction 
made  permanent  with  mandatory  injunction 
compelling  defendant  power  company  to  re- 
move its  poles,  and  defendants  appeal.  Re- 
versed, injunction  dissolved,  and  bill  dis- 
missed. 

B.  C.  Eagle  and  W.  T.  Ball,  both  of  Hin- 
ton, and  F.  W.  King,  of  Clifton  Forge^  Va., 

for  appellanta 

R.  F.  Dunlap  and  Thos.  N.  Read,  both  of 
Hii^ton,  for  appellee. 

RITZ,  J.  The  defendant  Virginia-Western 
Power  Company,  a  public  service  corporation, 
secured  from  the  defendant  dty  of  Hinton 
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a  franchise,  authorizing  it  to  use  the  streets 
and  alleys  of  said  dty  for  the  puriwse  of  con- 
structing thereon  and  thereover  its  poles  and 
wires,  for  the  purpose  of  supplying  to  said 
city  and  its  inhabitants  electric  current  for 
light  and  power.  The  plaintiff  is  the  owner 
of  a  lot  situate  at  the  comer  of  Ballengee 
street  and  Second  avenue  in  said  dty.  upon 
which  is  located  several  small  buildings 
fronting  on  Second  avenue  used  for  various 
business  purposes.  The  defendant  power 
company,  desiring  to  erect  its  poles  and  lines 
under  the  franchise  granted  to  it,  procured 
the  munidpal  authorities  of  the  city  to  go 
with  its  representative  upon  the  streets  and 
indicate  the  location  of  the  poles  to  be  erect- 
ed for  the  purpose  of  supporting  the  trans- 
mission lines.  One  of  these  lines  was  located 
on  Second  avenue,  and  directed  to  be  con- 
structed on  the  side  thereof  next  to  the  plain- 
tiff's property,  two  of  the  poles  being  placed 
in  front  of  said  property,  one  at  the  corner 
of  Ballengee  street  and  Second  avenue,  and 
the  other  toward  the  rear  of  plaintiff's  lot 
It  appears  that  in  the  dty  of  EUnton  that 
part  of  the  principal  business  streets  of  the 
width  of  12  feet,  adjacent  to  the  property 
lines  on  each  side  of  said  streets,  is  appro- 
priated for  the  purpose  of  sidewalks  for  the 
use  of  pedestrians,  the  part  of  the  street  be- 
tween these  12-foot  spaces  being  devoted  to 
transportation  by  vehicles  and  other  like 
means.  On  this  12-foot  space  devoted  to  the 
use  of  pedestrians  It  is  provided  that  a  walk- 
way 8  feet  wide  should  be  laid,  covering  the 
portion  thereof  adjacent  to  the  property  lines, 
leaving  a  space  4  feet  wide  between  said 
walkway  and  the  street  curb.  '  This  space 
of  4  feet  is  the  part  of  said  street  in  which 
electric  light,  telephone,  and  other  poles  of 
like  character  ordinarily  have  been  erected. 
The  sidewalk  in  front  of  the  plaintiff's  prop- 
erty on  Second  avenue  is  not  laid  next  to  his 
property  line,  but  with  the  permission  of  the 
dty  he  laid  the  same  next  to  the  curb,  and 
reserved  the  4  feet  of  unpaved  space  next  to 
his  property  line,  and  devoted  the  same  to  his 
private  use  for  the  purpose  of  making  en- 
trances to  his  premises,  and  for  other  pri- 
vate purposes.  The  reason  of  this  was  that 
when  Second  avenue  was  paved  the  grade 
was  reduced  in  front  of  the  plaintiff's  prop- 
erty to  some  extent,  and  to  require  the  side- 
walk to  be  laid  In  the  part  of  the  street  next 
to  his  property  line  would  have  Interfered 
with  the  foundations  of  his  buildings,  and 
prevented  him  from  having  access  thereto, 
unless  he  lowered  them  to  the  hew  grade.  At 
the  end  of  plaintiff's  lot  next  to  Ballengee 
street,  the  sidewalk  laid  on.  Second  avenue 
curves  In  toward  his  property  line,  leaving 
between  such  sidewalk  and  the  street  paving 
at  said  corner  a  small  space,  unoccupied 
either  by  the  street  paving  or  by  the  walk. 
In  this  unoccupied  space  the  defendant  power 
company  was  directed  to  place  one  of  its 
poles,  and  another  of  said  poles  was  located. 
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as  above  stated,  to  the  rear  of  plalntifTa 
lot  next  to  the  street  curb,  but  because  of  the 
fact  that  the  sidewalk  at  this  point  was 
laid  out  next  to  the  street  curb  it  was  nec- 
essary, in  erecting  this  pole,  to  cut  a  hole 
through  the  sidewalk.  This  pole,  it  is  shown, 
is  about  15  Inches  in  diameter,  and,  being 
placed  inside  of  the  curb,  which  is  about  4 
Inches  thick,  obstructs  the  street  to  the  ex- 
tent of  about  20  Inches  on  the  side  next  to 
the  paved  way.  When  the  defendant  power 
company  undertook  to  erect  poles  at  these 
points  the  plaintiff  applied  for  an  injunction 
to  restrain  it  therefrom,  alleging  that  the 
construction  and  erection  of  these  poles 
would  obstruct  the  free  and  uninterrupted 
use  of  the  street  by  the  public  at  these  points ; 
that  if  the  same  were  permitted  to  be  placed 
in  the  position  indicated  it  would  damage  his 
property  by  making  the  access  thereto  more 
difQcult,  and  by  obstructing  the  view  there- 
from, and  to  some  extent  the  entrance  of  the 
light  into  such  premises ;  and  also  contending 
that  these  poles  were  erected  by  digging  into 
the  ground  some  5  or  6  feet,  and  that  the 
earth  so  removed  was  hauled  away  and  ap- 
propriated by  the  defendant  power  comimny, 
and  that  this  amounted  to  a  taking  of  some 
of  his  property,  he  being  the  owner  of  the 
fee  in  the  street  A  temporary  injunction 
was  granted  restraining  the  defendant  power 
company  from  erecting  the  poles,  or  from 
putting  its  cross-arms  or  wires  thereon  after 
the  same  were  erected.  The  same  had  at  that 
time  been  erected,  so  that  the  injunction  only 
operated  to  prevent  the  construction  of  the 
transmission  lines  thereon,  but  upon  the  final 
hearing  the  court  made  the  temporary  Injunc- 
tion permanent,  and  also  awarded  a  manda- 
tory injunction,  compelling  and  requiring  said 
power  comx)any  to  forthwith  remove  said 
poles.  It  is  from  this  final  decree  that  this 
appeal  Is  prosecuted. 

[1, 2]  It  is  admitted  by  all  parties  that  the 
street  In  whldi  these  poles  were  being  con- 
structed is  one  of  the  public  streets  of  the 
dty  of  Hlnton,  and  that  said  dty  has  at 
least  an  easement  therein  for  the  use  of  the 
public  for  street  purposes.  .The  plaintiff,  of 
course,  contends  that  this  easement  does  not 
include  the  right  to  erect  electric  light  lines 
in  said  street,  and  if  he  is  correct  in  this 
contention,  of  course  the  defendant  power 
company  is  acting  entirely  without  authority. 
If  the  easement  held  by  the  city  In  this 
street  does  not  include  the  right  to  use  the 
same  for  the  purpose  of  erecting  lines  thereon 
for  the  transmission  of  electric  current  there- 
over, then  it  could  not  confer  such  authority 
upon  the  defendant  power  company  by  a 
franchise.  But  it  is  equally  true  that  If  the 
easement  for  street  purposes  does  Include  the 
use  of  the  street  for  the  transmission  of  such 
electric  current,  then  the  franchise  granted 
to  the  defendant  power  company  authorizes 
it  to  make  such  use  thereof.  It  may  be  said 
that  in  this  state,  upon  the  acquisition  of  a 
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public  street,  the  fee  of  the  land  remains  in 
the  landowner,  and  the  public  acquires  an 
easement  in  the  street  for  travel.  What  does 
this  easement  Include?  It  embraces  every 
kind  of  travel  and  communication  for  the 
movement  or  transportation  of  persons  or 
property  which  Is  reasonable,  and  further  It 
includes  the  use  of  all  kinds  of  vehicles  which 
can  be  Introduced  with  reasonable  regard  for 
the  safety  and  convenience  of  the  public,  as 
well  as  every  reasonable  means  of  transporta- 
tion, transmission,  and  movement  beneath  the 
surface  of  the  ground,  as  well  as  upon  or 
above  It.  And  when  the  easement  Is  acquired 
by  the  dty  it  carries  with  It  the  right  to  use 
the  street  for  street  cars,  for  wires  of  tele- 
phone, telegraph,  and  eleccnc  lighting  com- 
panies, and  for  water  pipes,  gas  pipes,  sewers, 
and  such  other  similar  arrangements  for 
communication  or  transportation  as  future 
Invention  may  make  desirable.  Arbenz  v. 
Railroad  Co.,  33  W.  Va.  1,  10  S.  B.  14,  5  L.  R. 
A.  371;  Watson  v.  Railway  Co.,  49  W.  Va. 
528,  39  S.  E.  193 ;  Maxwell  v.  Telegraph  Co., 
51  W.  Va.  121,  41  S.  B.  125;  Lowther  v. 
Brldgeman,  67  W.  Va.  306,  50  S.  E.  410; 
Lynch  v.  Town  of  North  View,  73  W.  Va. 
609,  81  S.  E.  833,  52  L.  R.  A.  (N.  S.)  1038; 
People  V.  Eaton,  100  Mich.  208,  59  N.  W.  145, 
24  L.  R.  A.  721,  and  note;  Frazier  v.  Tele- 
phone Co.,  115  Tenn.  416,  90  S.  W.  620,  3  L. 
R.  A.  (N.  S.)  323,  and  note,  112  Am.  St.  Rep. 
856,  5  Ann.  Cslb.  838 ;  Hobbs  ▼.  Telegraph  Co., 
147  Ala.  393,  41  South.  1003,  7  K  R.  A.  (N.  S.) 
87,  and  note,  11  Ann.  Cas.  461;  Pierce  v. 
Drew,  136  Mass.  75,  49  Am.  Rep.  7;  Eustis 
V.  Railway  Co.,  183  Mass.  586,  67  N.  B.  663; 
Electric  Light  Co.  v.  Terminal  Co.,  182  Mass. 
397,  65  N.  E.  835.  And  In  3  Dillon  on  Munic- 
ipal Corporations,  |  1211,  It  is  said  that 
while  the  decisions  of  the  courts  are  not 
uniform  as  to  the  extent  of  this  easement, 
some  of  them  making  it  include  much  more 
than  others,  there  is  practical  unanimity 
that  the  easement  in  such  a  street  In  urban 
communities  Includes  the  use  thereof  for 
water  mains  and  pipes,  sewers,  gas  mains, 
and  electric  light  poles  and  wires.  There 
is  some  divergence  about  the  use  thereof  by 
street  railways,  but  the  author  of  the  text 
concludes  that  there  is  practically  no  dissent 
from  the  view  that  the  erection  of  poles  and 
electric  wires  In  such  streets  is  a  proper  use 
thereof.  In  Arbenz  v.  Railroad  Co.,  supra, 
it  was  held  that  the  construction  of  a  rail- 
road In  a  public  street  under  municipal  au- 
thority would  not  be  enjoined,  but  If  such  use 
of  the  street  especially  damaged  an  abutting 
property  owner  he  would  be  put  to  an  action 
at  law  for  damages.  And  in  Watson  v. 
Railway  Co.,  49  W.  Va.  528,  39  S.  E.  193,  it 
was  held  that  an  abutting  property  owner 
could  not  enjoin  the  construction  of  a  street 
railway  in  a  street  In  front  of  his  premises, 
unless  it  amounted  to  a  practical  taking  of 
his  property.    In  Maxwell  v.  Telegraph  Co., 


[  61  W.  Va.  121,  41  S.  B.  125,  It  was  held  that 
the  erection  of  telephone  poles  in  the  streets 
of  an  Incorporated  city,  town,  or  village,  with 
the  consent  of  the  municipal  authorities 
thereof,  was  not  such  an  improper  use  of  the 
streets  as  would  authorize  the  abutting  prop- 
erty owners  to  enjoin  the  prosecution  of  the 
work;  that  such  a  privilege  granted  by  the 
municipality  was  merely  an  easement  carved 
out  of,  subservient  and  appurtenant  to,  the 
public  easement  in  such  street  And  the 
same  holding  was  made  in  regard  to  tele- 
phone poles  erected  along  a  country  road 
under  authority  of  the  proper  officers,  in  the 
case  of  Lowther  v.  Brldgeman,  57  W.  Va.  306, 
60  S.  B.  410.  It  seems  quite  dear  from  these 
authorities  that  the  construction  of  such  a 
pole  line  as  is  attempted  to  be  erected  in  this 
case  is  an  entirely  proper  use  to  be  made  of 
the  street,  and  that  the  same  is  included  in 
the  uses  to  which  the  public  has  a  right  to 
dedicate  the  easement  it  has  in  it.  It  does 
not  take  anything  tit>m  the  abutting  property 
owner,  nor  does  it  take  anything  from  the 
owner  of  the  fee  in  the  street,  who  in  this 
case  is  the  abutting  owner.  As  was  said  in 
the  case  of  Maxwell  v.  Telegraph  Co.,  supra, 
it  is  a  mere  easement  carved  out  of,  sub- 
servient and  appurtenant  to,  the  public  ease- 
ment in  such  street 

There  is  great  conflict  in  the  authorities 
as  to  whether  an  abutting  owner  is  entitled 
to  recover  damages  accruing  to  his  property 
by  reason  of  the  erection  of  such  poles  and 
transmission  lines  as  are  contemplated  here. 
That  question  is  not  presented  to  us  for  de- 
termination hy  this  record,  but  if,  as  was  held 
in  the  cases  above  dted,  this  use  of  the  street 
is  included  in  the  easement  owned  by  the 
dty,  it  might  well  be  said  that  neither  it  nor 
any  one  acting  under  its  authority  could  be 
required  to  pay  any  one  therefor. 

The  contention  made  that,  by  digging  the 
holes  within  which  these  poles  are  set  and 
placing  the  poles  therein,  some  of  the  plain- 
tllTs  soil  is  removed  and  appropriated  is 
without  merit  The  right  to  erect  such  poles 
carries  with  it  the  right  to  use  the  soil  to 
such  depth  as  is  necessary  for  the  purpose^ 
and  of  course  when  a  pole  Is  placed  in  the 
ground  it  displaces  some  of  the  earth. 

Whether  the  plaintiff's  premises  are  as  de- 
sirable after  the  erection  of  these  poles  as 
before  we  need  not  inquire.  If  his  light, 
whidi  he  claims  is  obstructed,  is  not  as  good 
as  It  was  before,  this  is  caused  by  an  entirely 
proper  use  of  the  street  abutting  up<Mi  the 
property.  We  may  say  that  it  Is  a  little  hard 
for  us  to  understand  how  a  pole  15  indies  in 
diameter,  12  feet  away  from  the  property 
line,  will  materially  obstruct  the  light  in  the 
plaintiff's  buildings,  but  whether  it  does  or 
not  the  plaintiff  is  bound  to  know  that  this 
was  one  of  the  uses  to  whldi  the  dty  had  a 
right  to  put  its  street,  and  he  cannot  com- 
plain that  it  has  availed  itself  of  this  right 


W.Va.) 


The  plaintiff's  contaitlims  h^ng  entirely 
without  merit,  we  will  reverse  the  decree  of 
the  circuit  court  of  Summers  county,  dissolve 
the  injunction,  and  dismiss  the  bilL 


<84  W.  Va.  284) 
DUFFIBLD  V.  KBED  ct  aL     (No.  8530.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1019.) 

(8yUahu9  hy  the  Court) 

1.  Pabtztxbship   <b;>1— Bblation. 

The  voluntary  association  of  two  or  more 
persons  for  the  purpose  of  uniting  their  means, 
skill,  and  labor  to  carry  on  a  legal  business,  or 
perform  a  legitimate  work,  constitutes  them  a 
partnership. 

[Bki.  Note.--For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Partner- 
ship.] 

2.  Partnebship   ^=»17,  22  —  Ezpbessed  ob 
Implied  Intention. 

A  partnership,  as  to  the  parties  thereto, 
springs  from  their  intenti(Hi,  which  need  not  be 
expressed  in  writing,  but  may  be  by  oral  agree- 
ment, or  may  be  implied  from  their  conduct  and 
dealings  with  one  another. 

8.  Pabtnebship       ^=5>76     —     Pabtnebship 

AOREEMENT— PBESITHPTION  AND  BXTBDEN   07 

Pboof. 
A  partnership  being  established,  the  pre- 
sumption is  that  the  partnership  agreement  is 
in  accordance  with  the  general  rules  of  par^ 
nership  law,  and  casts  the  burden  of  proof  on 
that  partner  who  asserts  that  another  partner's 
interest  in  the  profits  of  the  business  is  not 
determinable  according  to  such  rules. 

4.  Pabtnebship   «=9224  —  New  Mxicbkbs  — 
Consent. 

A  new  member  may  be  taken  into  an  exist- 
ing partnership  with  the  consent  of  all  its 
members. 

5.  Pabtnebship   ^s»180  —  Secbbt  Contbaot 
BY  One  Pabtneb— Validity. 

One  partner  cannot  make  a  secret  contract 
with  a  third  person,  disposing  of  a  portion  of 
the  prospective  profits  of  the  joint  enterprise 
for  his  own  private  benefit,  which  will  bind 
the  partnership. 

Appeal  from  Circuit  Courts  Kanawha 
County. 

Suit  for  an  accounting  by  E.  E.  DulSeld 
against  K.  E.  Reed  and  others.  Decree  for 
plaintiff,  and  defendant  Reed  appeals.  Af- 
firmed. 

A.  M.  Belcher,  of  Charleston,  for  appel- 
lant. 

Ldnn  ft  Byrne,  of  Charleston,  for  appellee. 

WILLIAMS,  J.  Claiming  to  be  a  partner 
with  P.  T.  Board  and  K.  E.  Reed  in  the 
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work  of  grading  12  miles  of  railroad  in  Tyler 
county  for  the  Tyler  Traction  Company,  a 
corporation,  E.  E.  Duffleld  brought  this  suit 
for  an  accounting  and  for  his  share  of  the 
profits  of  said  w(»:k.  The  circuit  court  of 
Kanawha  county  gave  him  a  decree  for 
$4,28S.53U  payable  out  of  a  fund  of  $5,000, 
which  had  been  deposited  in  the  hands  of  L. 
V.  Koontz  by  Board  and  Reed  to  be  held 
subject  to  this  controversy,  and  defendant 
K.  EL  Reed  has  appealed. 

The  contract  for  the  work  was  made  with 
the  traction  company  by  Board  and  Reed, 
Board  agreeing  to  furnish  one  half  the  outfit 
and  money  necessary  to  perform  the  work, 
and  Reed  the  other  hall  Reed  associated 
plaintifl  with  himself,  with  Board's  consent. 
The  contract  with  the  traction  company  re- 
quired a  bond  of  the  contractors  in  the  pen- 
alty of  $15,000  to  insure  the  performance  of 
the  work.  This  bond  was  signed  by  P.  T. 
Board,  L.  Y.  Koontz,  and  Forsythe  Stephen- 
son. The  contract  further  provided  that,  as 
the  work  progressed,  10  per  cent,  of  the 
amount  due  the  ccmtractors  was  to  be  re- 
tained until  the  work  was  completed.  Reed 
contends  that  plaintiff  was  not  an  equal  part- 
ner with  himself,  but  was  entitled  to  only 
one-fourth  of  the  profits,  less  the  percentage 
withheld,  and  that  he  (Reed)  had  agreed  with 
Forsythe  Stephenson  to  give  him  one-fourth 
of  the  percentage  In  consideration  of  Steph- 
enson's signing  the  bond  as  surety  and  agree- 
ing to  lend  him  such  sums  of  money  as  he 
would  need  to  carry  on  his  part  of  the  work. 
Whether  such  contract  with  Stephenson  is 
binding  on  plaintiff  is  really  the  only  ques- 
tion in  the  case.  Reed  does  not  pret^id  that 
it  is  binding  on  Board.  He  swears  he  noti- 
fied plaintiff  of  his  agreement  with  Stephen- 
son at  the  time  he  took  him  in  as  a  partner 
in  the  work.  But  plaintiff  denies  this,  and 
swears  he  .never  heard  of  It  until  after  the 
work  had  been  completed  and  they  had  at- 
tempted to  settle.  Board  also  swears  he 
never  heard  of  it  untU  after  the  work  was 
finished.  Plaintiff  and  Reed,  as  equal  part- 
ners, had  ^ust  completed  a  piece  of  work  at 
Buffalo  Creek  in  Clay  oounty,  and  were  look- 
ing for  other  work,  when  Board  learned  of 
the  Tyler  county  job.  When  he  received  an 
invitation  to  bid  on  the  Tyler  county  work 
Board  says  he  first  went  to  see  Duflleld, 
that  he  was  out  of  town,  and  he'  then  went 
to  see  Reed,  and  thinks  he  told  him  that  he 
had  been  to  see  Duflleld,  and  his  recollection 
is  that  Reed  replied  they  could  go  ahead  and 
begin  the  work,  and,  if  Duffield  wanted  an 
interest  in  It,  he  Could  get  it.  He  also  men- 
tioned the  same  matter  to  Reed  when  they 
went  to  Sistersville  to  sign  the  contract,  and 
Reed  then  said  he  could  arrange  it  with 
DnflSeld  afterwards 

Board,  Duffleld,  and  Reed  were  all  prac- 
tical railroad  construction  men,  and  while 


A=9For  other  casas  lee  same  toplo  and  KET-NUMBSSR  In  all  Key-Numbered  Digests  and  Indexes 
99  S.E.-^1 


i82 


99  SOUTHBASTERN  REPORTER 


(W.Va^ 


DO  two  of  them  seem  to  have  been  general 
partners  in  all  their  work,  Reed  and  Duffield 
had  been  associated  as  partners  at  other 
times  on  other  Jobs,  one  on  Loup  Greek  and 
later  on  the  Buffalo  Greek  Job,  which  was  be- 
gun about  a  year  before  the  Tyler  county 
work  was  undertaken.  The  Loup  Greek  work 
was  not  completed  when  the  Buffalo  Greek  Job 
was  undertaken,  and  Duffield  says  he  and 
Reed  sublet  the  Buffalo  Greek  work  to  him- 
self and  Mr.  Widen  at  10  per  cent,  less  than 
he  and  Reed  were  to  get  for  the  work,  with 
the  understanding  that  Reed  was  to  remain 
on  the  Loup  Creek  work  and  he  to  take 
charge  of  the  Buffalo  Creek  Job,  and  they 
were  to  share  equally  In  the  profits  of  both 
Jobs.  Before  completing  the  Buffalo  Greek 
work,  he  says  Reed  got  a  Job  tn  South 
Charleston,  and  he  advanced  him  money  to 
start  it ;  that  they  made  some  money  on  this 
Job  and  shared  equally  in  the  profits.  Duf- 
field and  Reed  then  bid  on  the  Job  of  grad- 
ing the  car  line  from  Charleston  to  Dunbar, 
and  their  bid  was  accepted.  In  the  mean- 
time Duffield  says  he  had  gone  to  examine  a 
piece  of  work  on  the  Goal  &  Coke  Railway  at 
Oilmer  station,  and  when  he  returned  to 
Charleston  found  a  letter  from  Reed  to  him, 
advising  him  not  to  sign  any  contract  on  any 
work,  as  he  and  Board  had  gone  to  Sisters- 
ville  to  bid  on  12  miles  of  work,  "and  if  they 
got  it  it  would  be  all  the  work  we  (meaning 
himself  and  Duffield)  could  handle.**  On  the 
following  day,  when  Reed  and  Board  return- 
ed from  Sistersville,  Duffield  says  they  all 
met  at  the  Washington  Hotel  and  talked  over 
the  price  at  which  the  work  had  been  bid  in, 
and  they  all  thought,  while  the  prices  were 
low,  they  could  make  a  little  money,  and 
that  Reed  then  told  him  he  hadn't  put  his 
name  in  the  contract  because  he  didn't  have 
the  authority  to  do  so,  but  said,  "Mr.  Board 
wanted  half  of  the  work,  and  for  us  (Duffield 
and  Reed)  to  take  the  other  half."  Duffield 
further  says  he  told  Reed  that,  if  he  didn't 
want  him  to  go  in  with  him  on  the  Tyler 
county  Job,  he  thought  he  could  get  the  Gil- 
mer station  work  without  opposition,  and 
that  Reed  replied,  they  (meaning  Duffield  and 
himself)  didn't  have  much  outfit,  and  to  di- 
vide it  up  between  them  wouldn't  give  him 
anything  to  put  on  the  work,  and  he  wouldn't 
be  able  to  handle  the  half  of  it  with  his  part 
of  the  outfit,  and  insisted  on  his  taking  a 
fourth  interest  in  the  work  at  SistersviUe. 
Duffield  then  went  to  Clay  courthouse,  and 
got  a  certified  check  for  $2,000  on  the  fund 
from  the  Buffalo  Greek  work,  and  delivered 
it  to  Board  and  Reed  to  be  mailed  to  the 
Tyler  Traction  Company  as  evidence  of  their 
good  faith,  until  the  required  bond  could  be 
given.  He  also  says  he  was  personally  on 
the  Tyler  county  Job  from  its  Inception  to  its 
completion,  a  period  of  about  14  months,  ex- 
cept about  one  week  when  he  was  looking 
for  men  to  work  on  the  Job.    Duffield's  tes- 


timony is  sustained  by  a  number  of  other 
witnesses.  Mr.  Board  says,  Just  after  his  and 
Reed's  return  from  Sistersville,  when  all 
three  of  them  met  at  the  hotel,  they  discuss- 
ed the  matter,  and  all  agreed  they  would  be 
making  a  fair  profit  on  the  Job  if  they  could 
clear  the  10  per  cent,  which  was  to  be  with- 
held until  its  completion,  and  further  sa^^s, 
according  to  his  recollection,  that  Reed  told 
him  Duffield  was  to  have  as  much  interest 
in  the  contract  as  he  (Reed)  had. 

I.  G.  Trout,  the  bookkeeper  for  the  firm  of 
Board  and  Reed  for  about  a  month  at  the 
beginning  of  the  Tyler  county  work  and  be- 
fore Hill  became  the  bookkeeper,  testified 
that,  when  the  grading  tools  were  shipped  to 
the  work,  Reed  gave  him  a  list  of  those  ship- 
ped by  Duffield,  and  told  him  to  take  care  of 
the  list,  "as  he  and  Mr.  Duffield  were  part- 
ners in  the  work."  Scott  Nottingham,  the 
bookkeeper  for  Widen  and  Duffield  on  the 
Buffalo  Creek  work,  was  called  up  to  Sisters- 
ville, he  says,  to  help  make  a  settlement  be- 
tween Duffield  and  Reed  as  to  the  work  they 
had  done  before  undertaking  the  Tyler  coun- 
ty work,  and  that  Reed  told  him  he  wanted, 
to  know  exactly  how  they  stood  so  that  Duf- 
field could  put  in  an  amount  equal  to  what 
he  had  put  In  the  work,  and  said  Duflfield 
had  the  same  interest  in  the  Tyler  county 
work  he  (Reed),  had;  that  Duffield  was  pres- 
ent when  this  conversation  was  had;  and 
that  the  Loup  Greek,  Buffalo  Greek,  South 
Charleston,  and  St.  Albans  Jobs  were  Includ- 
ed in  this  settlement.  F.  D.  Clemens  testi- 
fied that  Reed  asked  him  to  come  to  Tyler 
county  with  a  view  of  bidding  on  some  ma- 
sonry work  to  be  done;  that  he  remarked 
that  he  didn't  think  Mr.  Board  liked  him 
very  well,  and  would  not  be  disposed  to  give 
him  any  work,  and  Reed  replied  "that  he  and 
Mr.  Duffield  had  as  much  interest  as  Mr. 
Board  had;  that  Board  had  one-half  inter- 
est and  he  and  Duffield  a  quarter,  and  said 
that  Mr.  Duffield's  name  was  not  in  the  con- 
tract, but  that  he  was  a  partner."  Reed  does 
not  dispute  Che  testimony  of  witnesses  Trout 
and  Nottingham,  and  only  denies  a  part  of  the 
conversation  between  himself  and  Clemens, 
as  related  by  the  latter.  He  admits  he  told 
Clemens  he  and  Duffield  were  partners  in 
the  work  with  Board,  but  denies  that  he 
went  into  details  with  him  respecting  their 
interests,  but  admits,  however,  he  may  have 
said  to  witness  that  Duffield  had  a  one-fourth 
interest  in  the  outfit.  Cluster  Chapman,  a 
teamster  on  the  Tyler  county  work  and  part 
of  the  time  stable  boss,  testified  that  Retnl 
told  him  Board  had  a  half  interes£  in  the 
work.  Reed  one-fourth,  and  Duffield  one- 
fourth.  Reed  admits  telling  this  witness 
Duffield  had  a  one-fourth  Interest  in  the  out- 
fit and  Board  a  one-half,  but  denies  that  he 
ever  told  him  that  Duffield  had  a  one-fourth 
interest  in  the  work. 

The  evidence  decidedly  preponderates    in 
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favor  of  Duffleld's  contention  that  he  was 
jointly  interested  in  the  profits  of  the  Tyler 
county  work  with  Board  and  Reed,  and  was 
entitled  to  one-fourth  of  the  profits.  There 
is  no  controversy  as  to  Board's  interest,  both 
Reed  and  Duffield  admit  that  he  was  inter- 
ested to  the  extent  of  one-half. 

Several  months  before  the  Tyler  county 
work  was  completed  Reed  went  to  Jane,  Va., 
to  take  charge  of  a  Job  undertaken  by  him 
and  Board,  in  which  Duffield  had  no  interest, 
and,  after  the  completion  of  the  Tyler  county 
work,  Dulfield  and  Hill,  the  bookkeeper,  went 
to  Jane  to  settle  the  accounts  of  Reed  and 
Dufileld.  Board,  Reed,  and  Duffield  were  all 
present  on  that  occasion.  Hill  testified  that 
he  kept  separate  accounts  of  each  member 
of  the  firm;  that  balances  were  struck  be- 
tween Reed  and  Duffield,  and  the  former 
owed  the  latter  a  balance  of  about  $5,000; 
that  the  items  embraced  in  the  account  were 
the  cash  turned  in  to  the.  firm  of  Board  & 
Reed  by  K.  E.  Reed  and  by  B.  B.  Duffield, 
the  outfit  turned  in  by  Duffield  and  Reed,  the 
profits  on  the  work,  and  the  division  of  the 
outfit  between  Duffield  and  Reed,  that  was 
taken  from  the  Tyler  county  work  to  Board 
and  Reed's  work  at  Jane,  Va.  Hill  further 
says  he  had  kept  their  accounts,  believing 
Duffield  and  Reed  were  equal  partners  on 
the  job,  and  that,  after  stating  the  account 
showing  a  balance  due  Duffield,  Reed  admit- 
ted it  was  correct  so  far  as  he  could  see; 
and  not  until  the  next  day,  after  Duffield 
had  left  Jane,  did  Reed  inform  the  witness 
that  he  (Reed),  as  between  himself  and  Duf- 
field, was  to  have  the  entire  10  per  cent, 
withheld  by  the  traction  company;  that 
while  they  were  making  the  settlement  Reed 
made  no  objections  to  any  of  the  items  enlarg- 
ed, with  two  or  three  exceptions,  some,  as 
witness  remembers  distinctly,  being  some 
steam  drills,  the  price  of  which  Reed  thought 
was  too  much,  and,  the  price  of  these  being 
changed  to  his  satisfaction,  witness  say 
"he  agreed  to  the  account."  The  account 
then  rendered  is  identified  by  witness  Board 
and  exhibited  with  his  deposition,  and  shows 
a  balance  due  Duffield  of  $5,010.36.  Since 
the  ascertainment  of  that  balance  it  is  shown 
by  the  written  stipulafion  of  counsel,  filed  in 
the  record,  that  tiie  stock  and  equipment  of 
Board  and  Reed  was  equitably  divided  be- 
tween Board,  Reed,  and  Duffield,  and  that, 
by  reason  of  such  division,  Duffield  should 
be  charged  with  the  sum  of  $321.85.  This 
sum  was  deducted  from  said  balance,  leaving 
a  revised  balance  of  $4,688.51.  Prom  this 
balance  there  was  deducted  the  further  sum 
of  $400,  which  was  thereafter  paid  to  Duf- 
field, which  he  admits,  thus  leaving  a  bal- 
ance due  him  from  Reed  of  $4,288.51,  and  for 
which  sum   the  court  gave  him   a   decree. 

[1-4]  Although  the  Tyler  county  contract 
was  taken  in  the  name  of  Board  and  Reed, 
it  is  proven  that  Duffield  was  taken  in  as  an 


equal  partner  in  the'  contract,  v^th  Reed, 
these  two  together  taking  a  half  interest  and 
Board  the  otlier  half.  Their  intention  to 
create  such  a  partnership- for  the  perform- 
ance of  the  Tyler  county  work,  and  to  share 
in  the  profits,  is  clearly  deducible  from  the 
evidence  concerning  what  was  done  and  said 
by  them  in  relation  to  the  work.  A  formal 
writing  is  not  necessary  to  create  a  part- 
nership between  parties;  their  voluntary 
consent  was  all  that  was  necessary,  and  that 
may  be  either  expressed  or  implied  from 
their  conduct  and  dealings.  Wm.  Deering 
&  Co.  v.^  Ctoberly,  44  W.  Va.  606,  29  S.  E.  512. 
''A  partnership  as  between  the  parties  them- 
selves is  a  voluntary  contract  between  two  or 
more  persons  for  joining  together  their  mon- 
ey, goods,  labor,  or  any  or  all  of  them,  under 
an  understanding  that  there  shall  be  a  com- 
munion of  profits  between  them  and  for  car- 
rying on  a  legal  business."  Setzer  v.  Beale, 
19  W.  Va.  274.  McClung  v.  Hughes,  5  Rand. 
(Va.)  459 ;  Commercial  Bank  v.  Miller,  96  Va. 
357,  31  S.  B.  812 ;  80  Cyc.  360.  It  was  not 
necessary  that  Reed  and  Duffield  should  have 
been  general  partners  in  all  of  their  under- 
takings in  order  to  constitute  them  partners 
with  Board  in  the  Tyler  county  work.  A 
new  partner  cannot  be  let  into  an  existing 
partnershJip  without  the  consent  of  all  the 
partners.  But  here  it  is  clearly  proven,  and 
not  denied,  that  Board  consented  to  Reed's 
associating  Duffield  with  him  to  assist  him 
in  performing  his  half  of  the  undertaking, 
and  he  was  thereby  made  a  partner  in  the 
performance  of  that  particular  work. 

[6]  Reed  does  not  deny  that  Duffield  was 
a  partner;  that  he  put  up  one-fourth  the 
out^t  and  advanced  one-fourth  the  money 
to  carry  on  the  work.  But  he  seeks  to  qual- 
ify and  Jimlt  his  interest  in  the  profits,  by 
claiming  a  special  arrangement  between 
them,  whereby  he  was  not  to  share  in  a  cer- 
tain per  centum  thereof.  The  partnership 
being  admitted,  the  persumption  is  that  the 
partnership  agreement  was  in  accordance 
with  the  general  rules  of  law,  whereby  each 
partner  would  share  in  the  profits  and  losses 
according  to  the  proportion  of  means,  skill, 
and  labor  furnished  by  him  to  carry  on  the 
joint  enterprise.  30  Cyc  476.  This  legal 
presumption  casts  upon  Reed  the  burden  of 
proving  the  alleged  agreement  between  him- 
self and  Duffield,  and  this  burden  he  has  ut- 
terly failed  to  discharge.  On  the  contrary, 
the  evidence  preponderates  decisively  in  fa- 
vor of  Duffield.  The  percentage  withheld  by 
the  Tyler  Traction  Company  was  something 
over  $17,000  and  the  profits  on  the  work  were 
less  than  $14,000,  wherefore,  if  Reed's  con- 
tention is  true,  Duffield  has  lost  several  hun- 
dred dollars  on  the  job,  and  his  loss  would 
go  to  swell  Reed's  profits. 

Reed  may  have  made  the  contract  with 
Stephenson — ^they  both  swear  to  it — but  he 
thereby  bound  only  himself.    Board,  Duffield, 
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and  the  bookkeeper,  HUl,  all  testify  that 
they  never  heard  of  the  alleged  contract  be- 
tween Stephenson  and  Reed  until  after  the 
settlement  made  at  Jane,  Va.,  and  after  Duf- 
field  had  left  there.  Board  and  Duffield  both 
say  that,  after  the  balance  due  the  latter  was 
ascertained,  Duffield  asked  Reed  to  give  him 
a  check  for  It,  and  the  only  objection  then 
made  was  that  it  was  too  much  money  to  pay 
out  without  thinking  it  over ;  that  he  would 
like  to  think  it  over  for  the  night  or  a  day 
or  two,  and  Duffield  says  on  the  next  morn- 
ing Reed  said: 

"Duffield,  you  have  talked  about  mo,  and  I 
have  decided  to  take  5  per  cent,  off  you  on  the 
Sistersville  work." 

According  to  Reed's  own  contention,  the 
contract  was  not  made  on  the  partnership 
account,  but  solely  on  his  own.  It  is  there- 
fore not  binding;  on  the  partnership,  nor  on 
Duffield  individually,  because  he  did  not  con- 
sent to  it 

The  foregoing  conclusions  lead  to  an  af- 
firmance of  the  decree,  and  it  will  be  so  or- 
dered. 


(84  W.  Va.  257) 

JONES  T.  CITT  OP  CLARKSBURG. 

(No.  8714.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1910.) 

(8i/Uabu8  hy  the  OouriJ 

1.  Eminent  Domain  «=»101(1)— Change  of 
Stbket  Gbadk— Damages. 

If  a  street,  reasonably  suitable  for  use  as  a 
highway,  be  opened  and  used  upon  the  natural 
surface  as  a  grade  line,  and  it  is  recognized 
and  treated  by  the  municipality  as  a  public 
street,  and  owners  of  lots  abutting  thereon  build 
with  reference  to  such  natural  grade  before 
the  adoption  of  a  paper  grade  line  by  the  mn- 
nicipality,  such  natural  grade  becomes  the  es- 
tablished grade,  and  the  municipality  will  be 
liable  to  lot  owners  for  damages  resulting  from 
the  change  of  grade. 

2.  Eminent  Domain  ^=»101(1)— Change  or 
Establisiieo  Gbade  —  Damages  —  Subse- 
quent Improvements. 

Though  an  owner  of  a  lot  abutting  on  such 
a  street  purchased  it  after  the  municipality  had 
established  a  paper  grade  line,  but  before  ac- 
tual physical  grading  conforming  the  street  to 
that  line,  that  fact  will  not  preclude  his  recovery 
for  damages  to  his  lot  when  the  natural  grade 
is  so  altered;  but  he  cannot  recover  for  dam- 
ages to  buildings  or  other  improvements  or  ac- 
cessories erected  after  the  adoption  of  such  pa* 
per  grade  and  in  disregard  thereof. 

8.  Adverse  Possession  4=^8(2)  ~  Streets— 
Encroachments. 

However  long  continued,  encroachments  on 
a  public  road  or  street  by  an  abutting  lot  own- 
•er,  in  this  case  steps  leading  to  his  property, 
will  not  confer  title  by  adverse  possession  or 


prescriptive  right  thereto  in  any  part  of  the 
thoroughfare;  the  right  of  the  public  to  re- 
move such  encroachments  being  superior  to  that 
of  the  lot  owner  to  maintain  them. 

4.  Municipal  Corporations  ^=»696— Remov- 
al OF  Obstructions  in  Street— Liability 
to  Abutting  Owner. 

Regardless  of  the  ownership  of  the  fee  sub- 
ject to  the  easement  of  a  public  road  or  street, 
the  public  authorities  may  remove  or  cause  the 
removal  of  any  such  obstruction,  without  lia- 
bility to  the  owner  of  the  abutting  property, 
where  such  removal  is  necessary  for  the  rea- 
sonable accommodation  of  the  public,  or  in  car- 
rying out  any  system  of  street  improvements, 
provided  it  is  exercised  prudently  and  reason- 
ably, not  willfully  or  arbitrarily. 

6.  Eminent  Domain  ^s»141  (8)  — Changing 
Grade— Measure  of  Damages. 

The  true  measure  of  damages  to  property 
abutting  on  a  public  street,  occasioned  by  a 
change  in  the  grade  thereof,  is  the  difference 
between  the  value  of  the  property  immediately 
before,  and  its  value  immediately  after,  the  street 
improvement;  special  or  peculiar,  but  not  gen- 
eral, benefits  to  the  property  being  considered 
and  included  in  the  latter  value. 

6.  Eminent  Domain  ^s»145(3)— Change  or 
Grade— Damages— Special  Benefit. 

Where  the  grading  and  paving  of  a  public 
street  have  specially  benefited  and  improved  an 
abutting  property,  in  addition  to  the  general 
benefits  shared  by  it  in  common  with  other 
properties  similarly  situated  by  reason  of  such 
grading  and  paving,  the  jury  In  determining 
the  value  of  the  property  immediately  after  the 
improvement  should  consider  and  include  there- 
in the  value  of  such  special  benefits. 

7.  Eminent  Domain  ^s>200  ->-  Change  in 
Grade— Burden  of  Proof— Special  Bene- 
fits. 

The  burden  of  proving  special  benefits  zests 
upon  the  party  charged  with  the  damage. 

8.  Eminent  Domain  e=>203(2),  206— Change 
IN  Grade— Damage»~Evidencb— Instruc- 
tion. 

Where,  as  a  result  of  the  grading  and  pav- 
ing of  a  public  street,  an  abutting  property 
owner  is  entitled  to  recover  for  an  injury  done 
to  his  lot,  but  not  for  that  done  to  the  buildings 
or  other  improvements  or  accessories  thereon, 
evidence  of  the  damages  to  be  recovered  should 
be  clear  and  specific,  and  carefully  distinguish- 
ed from  those  which  the  jury  are  not  to  con- 
sider; and,  to  that  end,  questions  directed  to 
witnesses  testifying  to  the  impairment  of  val- 
ue should  specifically  limit  the  answers  to  the 
value  of  the  lot  alone  exdosive  of  the  buildings 
or  other  improvements  on  it. 

9.  Eminent  Domain  ^=»101(1)— Change  in 
Gradb-*Damageo~El]&ment8. 

As  an  element  in  determining  the  damagea 
sustained,  plaintiff  may  show  the  cost  of  those 
alterations  in  his  property,  by  way  of  adjust- 
ing it  to  the  new  grade  of  the  street,  which  are 
necessary  to  preserve  it  from  further  injury  and 
render  it  fit  for  use  and  enjoyment.  But  such 
evidence  must  be  considered  only  in  subordi- 
nation to  the  rule  governiug  the  measure  of 
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damages,  and  as  an  element  in  determining  the 
amount  to  which  the  owner  is  entitled. 

10.  Eminent  Domain  ^s»101(1>--Ohanqk  of 
Grade  ~  Damages  —  Cost  of  Retaining 
Wall. 

The  cost  of  a  retaining  wall,  when  rendered 
necessary  to  protect  the  property  Irom  further 
injury  and  fit  it  for  use  and  enjoyment,  may 
properly  be  considered,  subject  to  the  conditions 
mentioned  above. 

11.  Eminent  Domain  ^=9l01(l>— Change  in 
Grade  —  Damages  —  Cost  of  Retaining 
Wall. 

In  the  absence  of  evidence  to  show  the  con* 
sent  of  the  city  to  the  erection  of  a  waU  on  its 
property,  evidence  of  the  necessity  and  cost  of 
such  wall  should  relate  to  one  erected  on  plain* 
tiflTs  own  property,  and  not  on  that  of  the  city. 

Error  to  Circuit  Oonrt,  Harrison  County. 

Trespass  on  the  case  by  Jesse  Jones 
against  the  City  of  Clarksburg.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded  for  a  new  trial. 

Homer  Strosnlder  and  F.  O.  button,  both 
of  Clarksburg,  for  plaintiff  in  error. 

Charles  G.  Coffman^  of  Clarksburg,  for 
defendant  In  error. 


LYNCH,  J.  In  this  action,  trespass  on 
the  case,  l»ought  to  August  rules,  1916^ 
plaintiff  recovered  the  Judgment  whidi  de- 
fendant seeks  to  reverse  for  error  committed 
upon  the  trial.  The  cause  alleged  as  the 
basis  of  the  recovery  Is  an  injury  to  a  lot 
owned  by  him  abutting  oa  First  street  in 
the  dty  of  Clarksburg  and  to  two  buildings 
erected  on  the  lot  after  he  purchased  it,  oc- 
casicmed  by  a  permanent  improvement  of 
the  street  made  by  a  contractor  acting  un- 
der the  direction  and  supervision  of  the 
dty  authorities  in  1912.  The  chief  grounds 
of  complaint  specified  in  the  declaration,  and 
to  show  which  plaintiff  introduced  evidence, 
are:  Alteration  of  the  street  grade;  exca- 
vation and  removal  of  a  portion  of  the  bank 
or  knoll,  through  which  runs  the  line  com- 
mon to  plaintiff's  lot  and  defendant's  right 
of  way;  the  destruction  of  steps  used  by 
plaintiff  to  enter  his  premises  from  the 
street,  and  defendant's  failure  to  restore 
them;  a  like  interferoice  with  plaintiff's 
connection  with  the  city  water  line  in  the 
street;    and  impairment  of  lateral  support 

[1]  Plaintiff  purchased  the  lot  in  1908,  and 
thereafter  improved  it  by  the  erection  there- 
on of  two  buildings  without  applying  to  the 
city  authorities  to  inquire  and  ascertain 
where  the  street  grade  line,  located  and 
adopted  by  the  dty  authorities  in  1899  and 
represented  on  the  map  or  plat  of  the  dty 
streets,  was,  and  in  which  grade  line,  it  ap- 
pears^ no  alteration  has  since  been  made, 
and  with  reference  to  which  the  work  com- 
plained of  was  done.     Though   the  paper 
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grade  line  for  that  street  had  so  been  estab- 
lished and  adopted,  the  street  surface  for 
years  prior  to  the  improvement  had  existed 
at  its  natural  grade,  though  worked  and  car- 
ed for  by  the  dty  authorities,  and  not  until 
1912  was  the  grade  altered  to  conform  to  the 
paper  grade  established  thirteen  years 
earlier.  Out  of  this  alteration  grew  the  in- 
jury of  which  plaintiff  now  complains.  It 
is  well  settled  in  this  and  the  majority  of 
states  that,  if  a  street,  reasonably  suitable 
for  use  as  a  highway,  be  ojpened  and  used 
upon  the  natural  surface  as  a  grade  line, 
and  it  is  recognized  and  treated  by  the  mu- 
nicipality as  a  public  street,  and  owners  of 
lots  abutting  thereon  build  with  reference  to 
such  natural  grade  before  the  adoption  of 
a  paper  grade  line  by  the  munidpality,  such 
natural  grade  becomes  the  established  grade, 
and  the  munidpality  will  be  liable  to  lot 
owners  for  damages  resulting  from  a  change 
of  that  grade.  Blair  v.  City  of  Charleston, 
43  W.  Va.  62.  26  S.  B.  341,  35  L.  R.  A.  852, 
64  Am.  St.  Rep.  837;  Harman  v.  Bluefleld, 
70  W.  Va.  129,  73  S.  B.  296;  Rutherford  v. 
Williamson,  70  W.  Va.  402,  74  S.  E.  682; 
Ray  V.  Huntington,  81  W.  Va.  607,  95  S.  EI. 
23,  L.  R.  A.  1918D,  931 ;  10  R.  C.  L.  p.  174. 
A  somewhat  different  rule  may  apply  where 
a  street  recently  dedicated  is  so  rough  and 
uneven  as  not  to  be  reasonably  suitable  for 
use  as  a  highway  and  cannot  fairly  be  term- 
ed a  constructed  or  improved  road.  Hick- 
man V.  Clarksburg,  81  W.  Va.  394,  94  S.  E. 
501.  But  the  facts  of  this  case  dearly  dis- 
tinguish it  from  the  case  last  dted.  Here 
the  situation  was  such  from  long  user  and 
frequent  recognition  by  the  munidpal  au- 
thorities in  working  the  street  that  the  nat- 
ural surface  grade  can  fairly  be  said  to 
have  become  the  established  grade. 

[21  Though  an  owner  of  a  lot  abutting 
on  such  a  street  purchased  it  after  the  mu- 
nicipality had  established  a  paper  grade  line, 
but  before  actual  physical  grading  conform- 
ing the  street  to  that  line,  that  fact  will  not 
preclude  his  recovery  for  damages  to  his 
lot  when  the  natural  grade  is  so  altered; 
but  he  cannot  recover  for  damages  to  build- 
ings erected  after  the  adoption  of  such  paper 
grade  and  In  disregard  thereof.  Blair  v. 
Charleston,  43  W.  Va.  62,  26  S.  B.  341,  35 
L.  R.  A.  852,  64  Am.  St.  Rep.  837.  There  is 
"a  general  concurrence  of  opinion  that  an 
owner  who  improves  his  property  without 
•  regard  even  to  a  regularly  established  (street) 
paper  grade  has  no  cause  for  complaint  for 
the  injury  done"  to  his  buildings  subsequent- 
ly erected  on  his  property  abutting  on  the 
street  later  improved  with  respect  to  such 
established  grade,  **thi8  upon  the  theory  that 
it  is  not  unjust  or  unfair,  but  right,  all  in- 
terests being  considered,  that  the  purchaser 
should  take  notice  of  such  grade  and  con- 
form with  it  in  afterwards  pladng  improve- 
ments on  his  lot"    Ray  v.  City  of  Hunting- 
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ton,  81  W.  Va.  607,  95  S.  B.  23,  L.  R  A, 
1918D,  931. 

This  equitable  rule  forbids  allowance  of 
damages  such  as  may  have  resulted  to  the 
buildings  erected  by  plaintiff  under  the  cir- 
cumstances detailed,  as  he  admits,  and  the 
court  so  instructed  the  Jury  trying  the  case. 
But  whether,  in  view  of  the  evidence  sub- 
mitted upon  the  trial  of  the  issue  Joined,  the 
jury,  though  properly  instructed,  may  have 
been  misled  and  included  the  values  of  the 
lots  and  buildings  in  their  assessment  of  the 
amount  of  recovery  to  which  they  deemed 
plaintiff  entitled,  is  a  question  answered  in 
another  connection.  It  suffices  now  to  say 
that,  if  they  did,  clearly  their  finding  at 
least  to  that  extent  is  erroneous. 

[3,  4]  Likewise  it  is  also  true  that,  If  the 
Jury  included  in  the  assessment  an  amount 
chargeable  to  the  destruction  and  removal  of 
the  steps  by  the  city  authorities  or  by  the 
contractor  performing  the  work  of  improve- 
ment under  their  direction  and  supervision, 
their  verdict  compromised  the  rights  of  the 
municipality  to  that  extent  also.  When  or 
by  whom  they  were  erected  or  since  main- 
tained does  not  appear,  but  they  were  there 
when  plaintiff  acquired  title  to  the  lot.  The 
material  fact,  however,  is  their  location  In 
part  at  least  within  the  boundary  of  the 
public  right  of  way,  though  apparently  not 
then  or  since  within  the  traveled  roadbed, 
and  not  at  any  time  during  their  existence 
obstructing  the  use  thereof  in  any  manner. 
Whether  they  did  or  did  not  obstruct  the 
street,  the  consecutive  owners,  including 
plaintiff,  did  not  thereby  acquire  the  right 
to  maintain  them  perpetually  within  the 
street  right  of  way,  but  only  while  public 
necessities  did  not  require  their  removal  for 
the  betterment  of  the  street.  Their  erection 
and  maintenance  within  the  street  limits  did 
not  and  could  not  affect  the  public  rights  in 
the  street,  "for  the  reason  that  there  is 
nothing  inconsistent  with  a  public  easement 
for  the  authorities  to  allow  an  abutting  land- 
owner the  temporary'  occupation  of  a  public 
highway  not  demanded  for  the  present  use 
of  the  public."  Ralston  v.  Town  of  Weston, 
46  W.  Va.  544,  546,  33  S.  E.  326,  327  (76  Am. 
St.  Rep.  834).  Until  the  contrary  appears* 
the  occupancy  of  any  part  or  the  whole  of 
such  street  is  deemed  permissive  however 
long  it  may  have  remained  undisturbed; 
and,  although  continued  during  many  years, 
encroachments  on  a  public  road  or  street 
will  not  confer  title  by  adverse  possession  or 
prescriptive  right  thereto  in  any  part  of  the 
thoroughfare.  Ralston  v.  Weston,  dted; 
Foley  V.  County  Court,  54  W.  Va.  16,  46  S. 
B.  246;  Clifton  v.  Weston,  54  W.  Va.  250, 
46  S.  E.  360;  Elklns  v.  Donohoe,  74  W.  Va. 
335,  81  S.  E.  1180 ;  3  McQuUlin,  Mun.  Corp. 
I  1396;  2  Elliott,  Roads  &  Streets  (3d  Ed.) 
§§  1187,  1188.  And  as  a  necessary  corollary 
of  these  propositions,  the  city's  right  to  re- 
move the  steps  is  superior  to  that  of  the  oc- 


cupant to  maintain  them,  and  the  right  of 
removal  is  coextensive  with  the  limits  of  the 
right  of  way  including  the  whole  of  its  sur- 
face. 

By  no  invasion  of  the  boundary  can  ait 
abutting  lot  owner  deprive  the  public  of 
their  rights  therein.  And,  regardless  of  the 
ownership  of  the  fee  subject  to  the  easement, 
the  public  authorities  may  remove  or  cause 
the  removal  of  any  obstruction  to  the  use 
of  the  street  whenever  it  interferes  with  the 
consummation  of  a  contemt)lated  improve- 
ment of  the  street,  whatever  may  be  the 
character  of  the  impediment.  3  McQulUin, 
Mun.  Corp.  §  1319;  Mt.  Carmel  v.  Shaw,  155 
lU.  37,  39  N.  E.  584,  27  L.  R.  A.  580,  46  Am. 
St.  Rep.  311 ;  Robinson  v.  Spokane,  66  Wash. 
527,  120  Pac.  lOi,  Ann.  Cas.  1913C,  1012  and 
note.  In  the  Washington  case  cited  the 
headnote  reads  as  follows: 

''Any  right  granted  to  abutting  owners  to 
plant  trees  in  the  street  is  a  mere  permissive 
right,  which  may  be  revoked  at  any  time;  and 
the  city  may,  on  revoking  the  license,  cause  the- 
removal  of  the  trees,  without  liability  to  the 
owner  of  th'e  abutting  property,  if  such  removal 
is  necessary  in  carrying  out  any  system  of 
street  improvements." 

A  city  has  the  right,  and  it  Is  its  duty,  to 
remove  and  abate  any  obviously  dangerous 
obstruction  Impairing  the  right  of  the  public 
to  the  unrestricted  enjoyment  of  the  thor- 
ough-fare. Curry  v.  Mannington,  23  W.  Va. 
15.  That  right,  the  authorities  say,  is  not  ab- 
solute but  must  be  exercised  prudently  and 
reasonably,  not  willfully  or  arbitrarily. 
Cartwright  v.  Liberty  Tel.  Co.,  205  Mo.  126, 
103  S.  W.  982,  12  D.  R.  A.  (N.  S.)  1125,  12 
Ann.  Cas.  249;  Southern  Bell  Tel.  Co.  v. 
Francis,  109  Ala.  224,  19  South.  1,  31  L.  R. 
A.  193,  55  Am.  St  Rep.  930.  These  obser- 
vations regarding  the  steps  are  pertinent  and 
applicable  alike  in  denial  of  the  right  as- 
serted to  recover  for  the  injury  charged  (o 
have  been  done  to  the  water  line  installed  as 
part  of  the  improvements  in  disregard  of  the 
paper  grade  line  previously  established; 
and  to  the  extent  of  any  injury  sustained 
by  plaintiff  respecting  the  steps  or  water 
line  within  the  bounds  of  the  street  right  of 
way  no  liability  rests  upon  the  dty  unless 
the  public  authorities  willfully  and  arbitra- 
rlly  caused  the  injury,  of  which  there  is 
neither  allegation  nor  proof. 

[6-7]  Having  therefore  shown  that  plain- 
tiff upon  proper  proof  of  damage  is  entiUed. 
to  recover  for  the  injury  to  his  lot,  but  not 
to  the  buildings  or  other  improvements  or 
accessories  erected  thereon  after  the  estab- 
lishment of  a  paper  grade  line,  we  shall 
next  consider  the  measure  of  damages  to  be 
applied  and  the  evidence  offered  at  the  trial 
relative  thereto.  Many  decisions  of  tlii3 
state  declare  the  true  measure  of  damages 
for  injury  to  property  abutting  on  a  public 
street  or  road,  occasioned  by  a  change  in  tbe 
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grade  thereof,  to  be  the  difference  between 
the  value  of  the  property  immediately  before, 
and  its  value  immediately  after,  the  street 
improvement,  less  any  special  or  peculiar 
benefits  to  the  property  because  of  the  im- 
provement of  the  street,  but  not  considering 
such  general  benefits  as  accrue  to  it  in  com- 
mon with  other  properties  similarly  situated 
with  respect  to  the  improvement.  Godbey 
v.  City  of  Bluefleld,  61  W.  Va.  604,  57  S.  E. 
45;  Harman  v.  City  of  Bluefleld,  70  W.  Va. 
129,  73  S.  E.  296;  Rutherford  v.  City  of 
Williamson,  70  W.  Va.  402,  74  S.  B.  682; 
Compton  V.  County  Court,  99  S.  B.  85,  re- 
cently decided.  The  existence  and  applica- 
bility of  this  rule  was  recognized  by  plain- 
tiff and  the  trial  court  by  the  giving  of 
plaintiff's  instruction  No.  1.  Yet  after  more 
mature  reflection  we  are  persuaded  to  believe 
this  to  be  the  more  accurate  and  intelligible 
statement  of  the  rule:  The  true  measure  of 
damages  to  property  abutting  on  a  public 
street,  occasioned  by  a  change  in  the  grade 
thereof,  is  the  difference  between  the  value 
of  the  property  immediately  before,  and  its 
value  immediately  after,  the  street  improve- 
ment, special  or  peculiar,  but  not  general, 
benefits  to  the  property  b^g  considered  and 
included  in  the  latter  value. 

While  attaining  the  same  result,  the  ad- 
vantage of  the  new  formula  lies  in  the  sim- 
plification of  the  former  which  required  three 
steps;  whereas,  the  new  rule  requires  but 
two.  In  either  case  the  first  value  to  be 
found  is  that  of  the  property  immediately 
before  the  improvement;  the  second,  its 
value  immediately  thereafter.  But  it  is  in 
the  determination  of  the  second  value  that 
the  distinction  becomes  apparent.  Under  the 
former  the  jury  was  supposed  to  find  a  the- 
oretical value,  excluding  both  special  and 
general  benefits  due  to  the  improvement. 
The  difference  between  the  value  immediate- 
ly before  the  improvement  and  that  last 
found  represented  the  total  damage  done  to 
the  property,  without  considering  any  bene- 
fits thereto.  Against  this  damage  there  was 
set  off  the  value  of  the  special  or  peculiar 
benefits  resulting  to  the  property,  as  distin- 
guished from  the  general  benefits  common  to 
all  properties  similarly  situated,  and  the  re- 
mainder expressed  the  balance  the  owner  was 
entitled  to  recover  from  defendant. 

Under  the  new  statement,  the  Jury  In  de- 
termining the  value  of  the  property  immedi- 
ately after  the  improvement  takes  into  con- 
sideration the  special  or  peculiar,  but  not 
general,  benefits,  and  includes  them  in  its 
valuation,  Instead  of  deferring  them  as  re- 
quired by  the  former  rule.  The  difference, 
if  any,  between  the  values  so  found  repre- 
sents the  sum  which  the  owner  is  entitled 
to  recover;  no  further  deductions  being  nec- 
essary, as  formerly  they  were.  The  result, 
however,  is  substantially  the  same  under 
either  rule,  for  it  makes  no  difference  wheth- 
er the  eq[>edal  benefits  are  deducted  from  the 


(-difference  in  values  in  the  one  case,  or  in- 
cluded in  the  value  of  the  property  immedi- 
ately after  the  improvement  in  the  other.'  In 
either  event  the  amount  of  damages  is  re- 
duced pro  tanto.  But  there  is  this  practi- 
cal advantage.  Under  the  old  rule  it  was 
almost  impossible  for  a  jury  to  dismiss  the 
special  benefits  from  their  minds  in  deter- 
mining the  property's  second  value,  with  the 
result  that  they  generally  were  counted  twice, 
or  not  at  all:  First,  when  the  value  of  the 
property  immediately  after  the  improvement 
was  determined;  second,  when  the  special 
benefits  were  deducted  from  the  difference  in 
values.  This  difficulty  the  new  rule  to  a 
great  extent  avoids. 

An  illustration  may  serve  to  make  clear 
our  meaning.  Assume  the  value  of  the  prop- 
erty immediately  before  the  improvement  to 
have  been  $2,500;  its  value  immediately 
thereafter,  without  considering  either  spe- 
cial or  general  benefits,  $2,000 ;  and  the 
value  of  the  special  benefits  $100.  By  the 
old  method,  the  difference  in  value  before 
and  after  the  improvement  was  $500,  the 
total  damage  suffered,  from  which  was  de- 
ducted the  $100  of  special  benefits,  leaving 
$400  as  the  amount  of  recovery.  By  the  new 
rule,  from  the  value  immediately  before  is 
taken  the  value  immediately  after  the  im- 
provement, considering  and  including  there- 
in special,  but  not  general,  benefits,  1.  e., 
$2,100,  leaving  the  sum  of  $400  to  be  recov- 
ered. The  results  are  substantially  similar, 
but  the  difference  lies  ih  the  method  of  ap- 
proach. 

The  statement  of  the  rule,  however,  is 
easier  than  its  application,  for  the  difficulty 
of  separating  special  from  general  benefits 
is  apparent  on  first  thought.  No  attempt 
to  define  them  will  be  made,  but  rather  we 
shall  permit  the  line  demarklng  the  one  from 
the  other  to  become  clear  as  It  is  marked 
out  by  the  gradual  approach  of  decisions  on 
the  one  side  and  on  the  other.  Suffice  it  to 
say  that  only  special  or  peculiar,  not  gen- 
eral, benefits,  can  be  considered  under  either 
rule.  The  reason  for  that,  however,  will  be 
discussed  more  fully  later. 

Defendant  apparently  concurs  in  the  rule 
as  stated,  but  not  in  its  application.  By  its 
instruction  No.  2,  refused,  it  sought  to  in- 
struct the  jury  that — 

"Any  benefit  or  enhancement  of  the  value  of 
the  property  of  plaintiff  caused  by  the  grading 
and  paving  of  First  street  for  the  distance  that 
plaintiff's  property  abuts  upon  said  street  is 
what  is  known  in  law  as  a  special  benefit.' 


tf 


In  support  of  that  instruction  it  contends 
that  property  enhanced  in  value  by  reason 
of  a  public  improvement  is  specially  bene- 
fited, notwithstanding  every  other  piece  of 
property  upon  or  near  the  improvement  may, 
to  a  greater  or  less  degree,  be  likewise  bene- 
fited. General  benefits,  it  asserts,  are  such 
as  are  enjoyed  by  the  public  at  large  with- 
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out  reference  to  the  ownership  of  private 
property  adjacent  to  the  public  Improvement 
out  of  which  arose  the  benefits  under  con- 
sideration. Such  may  be  the  rule  followed 
in  some  Jurisdictions  (Metropolitan,  etc., 
Ry.  Co.  V.  Stickney,  150  111.  362,  37  N.  B. 
1098,  26  li.  R,  A.  773 ;  Bohn  v.  Railway  Co., 
129  N.  y.  576.  29  N.  B.  802,  14  L.  R.  A.  344; 
Aswell  V.  Scranton,  175  Pa.  173,  34  Atl.  656, 
52  Am.  St.  Rep.  841;  Kirkendall  v.  City  of 
Omaha,  39  Neb.  1,  67  N.  W.  752;  Barr  v. 
City  of  Omaha,  42  Neb.  341,  60  N.  W.  591; 
Atlanta  v.  Green,  67  Ga.  386);  and  there 
are  intimations  to  the  same  effect  found  in 
some  of  our  earlier  decisions  (Blair  v.  City 
of  Charleston,  43  W.  Va.  62,  26  S.  B.  341, 
35  Li.  R.  A.  852,  64  Am.  St  Rep.  837;  Ridge- 
ley  V.  West  Fairmont,  46  W.  Va.  445,  33  S. 
B.  235).  But  later  decisions  criticize  and 
refuse  to  follow  that  doctrine  (Morrison  v. 
Traction  Co.,  60  W.  Va.  441,  446,  55  S.  B. 
669;  Railroad  Co.  v.  Coal  &  Coke  Co.,  75 
W.  Va.  423,  436.  83  S.  B.'  1031)  and  forbid 
the  consideration  of  such  general  benefits  as 
accrue  to  the  property  in  common  with  other 
properties  similarly  situated  (Harman  ▼• 
Bluefield,  70  W.  Va.  129,  73  S.  B.  296 ;  Ruth- 
«rford  V.  Williamson,  70  W.  Va.  402.  74  S. 
B.  682;  Compton  v.  County  Court,  99  S.  B. 
85;  1  BlUott,  Roads  &  Streets  [3d  Bd.]  § 
277).  Of  course,  where  the  grading  and  pav- 
ing have  removed  difficulties  of  transporta- 
tion, of  ingress  or  egress  which  theretofore 
had  peculiarly  affected  plaintilTs  property, 
such  are  special  benefits  proper  to  be  de- 
ducted. In  so  far  as  the  instruction  assert- 
ed that  any  benefit  to  or  enhancement  of  the 
value  of  plaintiflTs  lot  due  to  the  improve- 
ment was  a  special  benefit,  whether  shared 
by  other  properties  similarly  situated  or  not, 
it  was  erroneous  and  properly  refused.  But 
where  the  grading  and  paving  of  a  public 
street  have  specially  benefited  an  abutting 
property,  in  addition  to  the  general  benefits 
shared  by  it  in  common  witn  other  prop- 
erties similarly  situated  by  reason  of  such 
grading  and  paving,  the  Jury  in  determining 
the  value  of  ^  the  property  immediately  after 
the  improvement  should  consider  and  include 
therein  the  value  of  such  special  benefits, 
thereby  deducting  them  from  the  damages 
inflicted.  It  is  scarcely  necessary  to  add 
that  the  burden  of  proving  special  benefits 
rests  upon  the  party  charged  with  the  injury. 
Morrison  v.  Traction  Co.,  60  W.  Va.  441,  448, 
55  S.  E.  669;  Rutherford  v.  Williamson,  70 
W.  Va.  402.  408,  74  S.  E.  682 ;  Railroad  Co. 
V.  Coal  &  Coke  Co.,  75  W.  Va.  423,  83  S.  B. 
1031. 

Perhaps  a  simple  illustration  will  serve  to 
show  why  only  special  benefits  peculiar  to 
that  property  should  be  deducted  from  the 
damages  caused,  and  not  those  benefits  which 
are  common  to  all  properties  similarly  situ- 
ated. Suppose  a  series  of  lots  abutting  on 
a  common  street,  only  one  of  which  Is  in- 
iured  by  the  grading  and  paving  of  that 


street  The  one  lot  has  suffered  damage  to 
the  extent  of  $500,  but  has  been  specially 
benefited  to  the  extent  of  $100  by  the  re- 
moval of  a  deep  and  malodorous  mud  hole 
immediately  in  front  of  it,  while  every  lot 
abutting  on  that  highway,  including  plain- 
tiff's has  been  enhanced  in  value  $250  by 
reason  of  the  better  grade  and  paving. 
Clearly  the  city  has  the  right  to  deduct  the 
$1(X)  special  benefit  from  the  total  claim, 
leaving  $400  as  the  amount  necessary  to 
restore  plaintiff's  lot  to  the  same  relative 
value  It  bore  to  other  lots  on  that  street  be- 
fore the  improvement  But  what  of  the  $250 
benefit  common  to  every  lot  due  to  a  general 
enhancement  of  values  because  of  the  im- 
provement? Should  it  also  be  deducted? 
Clearly  not  For  if  it  is,  plaintiff  is  the  only 
property  owner  on  the  street  to  lose  the 
general  enhancement  of  values  common  to 
all  the  properties,  and  to  which  he  is  entitled 
as  taxpayer.  Every  other  owner  retains  his 
additional  $250,  and  so  should  plaintiff,  for 
the  $400  restores  his  lot  to  the  same  relative 
value  it  possessed  immediately  before  the 
improvement,  thus  placing  it  on  a  plane  of 
equality  with  the  other  lots  similarly  situ- 
ated, and  ready  to  share  with  them  in  the 
general  enhancement  of  values. 

[1,1]  The    Jury    having    been    instructed 
properly.  It  becomes  necessary  next  to  con- 
sider the  evidence  upon  which  was  based  the 
verdict  of  $950.    As  stated  before,  the  only 
damages  proper  to  be  considered  by  the  jury 
were  those  relating  to  the  lot    Only  one  wit- 
ness, however,  the  plaintiff,  was  asked  ex- 
pressly to  consider  the  lot  alone  in  estimat- 
ing the  damages  which  he  had  suffered.   All 
the    others.    Judging    from    the    valuations 
which  they  gave  and  die  questions  which 
were  directed  to  them,  considered  the  dam- 
ages to  the  buildings  as  well  as  to  the  lot. 
The  questions  were  not  properly  phrased  to 
enable  the  witnesses  to  differentiate  between 
the  two,  though  the  court  seems  fully  to 
have  appreciated  the  departure  from  the  true 
rule  and  apprised  counsel  of  the  fact    Both 
sides  were  equally  at  fault  in  this  respect, 
thus  leaving  the  jury  witiiout  guidance  ex- 
cept for  the  one  answer  stating  the  damage 
to  the  lot  alone,  and  that  the  testimony  of 
the  plaintiff,  who  on  cross-examination  fix- 
ed the  value  of  the  lot  immediately  before 
the  improvement  at  $1,500,  and  contented 
himself  by  saying  that  immediately  thereaft- 
er he  would  not  have  given  $500  for  it,  a 
damage  of  $1,000  if  true,  two-thirds  of  the 
value  of  the  lot.    On  the  other  hand,  several 
witnesses  for  defendant  in  response  to  the 
general  question  whether  or  not  plaintiff's 
property  had  been  damaged  by  the  grading 
and  paving  testified  in  the  negative.    Besides, 
neither  the  bare  statement  of  plaintiff  as  to 
what  he  would  not  have  given  for  the  lot 
immediately  after  the  improvement,  a  state- 
ment obviously  exaggerated,  nor  the  negative 
answers  of  defendant's  witnesses  to  ^2ie  ques* 
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tious  propounded  to  them  whether  or  not 
the  street  improvement  had  damaged  the 
property,  squarely  met  the  conditions  requir- 
ed in  such  cases.  The  true  inquiry  is  not 
what  he  or  any  other  witness  would  be  will- 
ing to  give,  but  what,  if  any,  diminution  in 
value  has  the  property  suffered  in  conse- 
quence of  the  improvement,  deducting  spe- 
cial, but  not  general,  benefits  In  the  man- 
ner hereinbefore  defined. 

The  trial  court  was  of  opinion  that 
there  was  sufi3lcient  evidence  of  the  damage 
to  the  lot  alone,  when  taken  into  considera- 
tion with  the  view  of  the  premises  had  by 
the  jury,  and  the  instruction  expressly  re- 
stricting the  plaintiff's  recovery  to  the  dam- 
age suffered  by  the  lot,  to  Justi^  the  jury's 
consideration  of  the  case  on  that  basis. 
Great  weight  is  given  to  a  verdict  based  upon 
a  view,  and  ordinarily  it  is  permitted  to  con- 
trol, even  where  oth^  evidence  supporting 
the  verdict  is  weak.  But  where  property 
valuations  are  concerned,  especially  where 
they  are  restricted  to  the  lot  exclusive  of  the 
buildings  on  it,  there  should  be  more  evidence 
differentiating  between  the  two  than  is  pres- 
ent in  this  case.  In  view  of  the  strict  meas- 
ure of  liability  and  responsibility  to  which 
a  municipal  corporation  is  held  in  this  state 
for  damages  resulting  to  property  from 
changes  of  street  grade,  it  is  only  fair  that 
the  evidence  of  damage  for  which  plaintiff 
is  entitled  to  recover  should  clearly  and  defi- 
nitely be  set  before  the  jury,  and  carefully 
distinguished  from  that  which  they  are  not 
to  consider.  It  Is  not  sufficient  that  the  court 
instruct  them  to  consider  only  the  damage 
done  to  the  lot.  There  must  be  something 
more  tangible  than  that  for  their  guidance. 
All  of  the  testimony  relating  to  valuation 
should  be,  and  a  fair  proportion  thereof 
must  be,  directed  spedflcally  to  the  lot  alone. 
The  evidence  to  guide  the  jury  In  its  view 
and  subsequent  verdict  Is  not,  we  think,  as 
clear  and  definite  as  the  circumstances  re- 
quired. The  questions  directed  to  the  wit- 
nesses testifying  to  the  impairment  of  value 
should  clearly  and  specifically  limit  the  an- 
swer to  the  value  of  the  lot  alone  as  distin- 
guished from  the  improvements  on  it. 

[10, 11]  There  Is  a  further  reason  for  our 
disapproval  of  the  verdict  and  judgment  be- 
low. As  an  element  in  determining  the  dam- 
agres  sustained  plaintiff  may  show  the  cost 
of  those  alterations  In  his  property,  by  way 
of  adjusting  it  to  the  new  grade  of  the 
street,  which  are  rendered  necessary  to  pre- 


serve it  from  further  injury  and  render  it 
fit  for  use  and  enjoyment.  The  cost  of  a 
retaining  wall,  therefore,  when  necessary  to 
protect  the  property  and  fit  it  for  use  and 
enjoyment,  may  properly  be  considered  by 
the  jury.  Harman  v.  Bluefield,  70  W.  Va. 
129,  73  S.  E.  296;  Rutherford  v.  Williamson, 
70  W.  Va.  402,  408,  74  S.  E.  682;  Traction 
CJo.  V.  Wlndom,  78  W.  Va.  390,  88  S.  B.  1092. 
1  ElUott,  Roads  &  Streets  (3d  Ed.)  |  592. 
But  such  evidence  must  be  considered  only 
in  subordination  to  the  rule  governing  the 
measure  of  damages,  and  as  an  element  in 
determining  the  amount  to  which  the  owner 
is  entitled.  Gtodbey  v.  Bluefield,  61  W.  Va. 
604,  57  S.  E.  45 ;  Compton  v.  County  Court, 
99  S.  E.  85. 

We  are  confronted  with  the  difficulty  here, 
however,  that  such  retaining  wall,  if  buUt 
against  the  embankment  as  it  now  stands, 
will  be  to  a  great  extent,  if  not  altogether, 
on  dty  property.  The  city's  line  extends 
four  feet  beyond  the  edge  of  the  bank  par- 
tially created  by  the  excavation,  and  only 
at  one  or  two  places  has  the  excavation  ex- 
tended across  the  property  line.  Of  course, 
if  the  municipal  authorities  should  deem  it 
prudent  to  do  so,  they  could  permit  a  re- 
taining wall  to  be  erected  on  the  street  right 
of  way  beyond  the  curb,  and  plaintiff  coald 
accept  and  act  on  the  privilege  extended. 
But  such  consent,  acceptance,  and  action, 
nevertheless,  would  be  subordinate  to  the 
right  of  the  general  public  to  the  full  and 
complete  use  and  enjoyment  for  street  pur- 
poses of  every  part  of  the  right  df  way, 
and,  if  erected,  the  authorities  lawfully 
could  require  the  wall  to  be  removed  when- 
ever public  necessity  or  convenience  should 
demand  such  removal.  But  there  is  no  evi- 
dence to  show  such  consent  on  the  part  of 
the  city,  and  in  the  absence  thereof  the  cost 
of  the  wall  should  have  related  to  one  erect- 
ed on  plaintiff's  own  property,  add  not  on 
that  of  the  city.  And  it  must  be  emphasiz- 
ed that  the  cost  of  such  wall  or  other  alter- 
ation necessary  to  preserve  the  property 
from  Injury  and  render  it  fit  for  use  and  en- 
joyment is  to  be  considered  only  as  an  ele- 
ment in  determining  the  amount  of  damage 
sustained,  and  must  be  subordinated  to  the 
general  rule  relating  to  the  prescribed  meas- 
urement of  damages,  so  often  repeated  In 
our  own  and  many  other  decisions. 

For  these  reasons,  our  conclusion  Is  to  re- 
verse the  judgment  and  remand  the  case 
for  new  trial 
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HURRICANE  MILLING  CO.  v.  STEEL  & 
PAYNE  CO.    (No.  3704.) 

(Supreme  Court  of  Appeals  of  West  yirsinia. 

May  27,  1919.) 

(8yllahu9  hy  the  Court.) 

1.  Bbokeks  ^=»94  —  Negotiation  ot  Con* 
tbact  —  nonpebfobmangs  —  personal  lia- 
BILITY. 

A  broker  authoritatiYely  representing  a 
known  or  disclosed  principal,  as  vendor  in  the 
sale  of  a  commodity,  not  notified,  at  the  time 
of  the  sale,  of  purpose  of  the  vendee  to  hold 
him  responsible  for  performance  of  the  con- 
tract, nor  bound  by  its  terms  in  any  form,  is 
not  personally   liable  for  any   breach  thereof. 

2.  Bbokebs  ^=»94  —  Negotiation  of  Con- 
TBACT— NoNPEBTOBMANCB— Liability. 

To  absolve  a  broker  from  personal  liability 
in  such  case,  it  suffices  that  the  vendee  knew, 
before  consummation  of  the  contract  of  sale, 
that  the  person  negotiating  it  was  a  broker  en- 
gaged in  the  sale,  as  such,  of  the  kind  of  com- 
modity in  question,  and  that  he  was  then  selling 
the  vendee  property  belonging  to  a  third  per- 
son. The  contract  need  not  show,  by  express 
stipulation,  or  express  warning  given  at  the  time 
of  the  sale,  that  the  negotiator  was  making  it 
as  a  broker  and  for  a  third  party. 

3.  Bbokebs  ^=»106  ~  Negotiation  or  Con- 
TBACT  OT  Sale->Nonfebfobmancb— Liabil- 
ity, 

In  such  case,  the  relation  of  the  parties  to 
the  transaction  and  knowledge  thereof  on  the 
part  of  the  vendee  may  be  established,  in  an 
action  by  the  vendee  against  the  brpker  on  ac- 
count of  a  breach  of  the  contract,  by  proof  of 
facts  and  circumstances  warranting  inference 
thereof  by  the  jury;  and,  for  such  purpose, 
evidence  of  the  situation  of  the  parties  and  the 
attendant  facts  and  circumstances  is  admissible. 

4.  Bbokebs  ^=>106  ~  Sale  by  Bbokeb  » 
Knowi£dge  of  Buyer— Evidence. 

Unqualified  and  unexplained  payment  by  the 
vendee  of  a  sight  draft  with  bill  of  lading  at- 
tached, for  the  contract  price  of  the  commodity, 
reception  by  the  vendee  of  a  written  confirma- 
tion of  the  sale,  from  the  broker,  disclosing  the 
name  of  his  principal  and  advising  that  the 
sale  was  made  for  his  account,  and  identity 
of  the  manner  of  tiie  sale,  delivery,  and  payment 
with  those  of  others  of  the  same  kind  of  com- 
modity, previously  effected  between  the  same 
parties  and  by  the  same  broker,  are  each  con- 
clusive proof  of  the  vendee's  knowledge  of  the 
relation  of  the  parties  to  one  another  in  the 
transaction. 

6.  Bbokebs  ^=9106— Nondibclosube  of  Pbin- 
ciPAL— Bubden  of  Pboof. 
If,  in  the  case  of  such  a  sale,  there  is  lia- 
bility on  the  part  of  the  broker  by  reason  of 
nondisclosure  of  his  principal,  for  breach  of  a 
warranty  of  quality,  due  to  injury  in  transporta- 
tion, the  burden  is  upon  the  vendee  to  prove 
the  injury  occurred  before  delivery  of  the  com- 
modity at  the  place  of  delivery  specified  in  the 
contract 


Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Hurricane  Milling  Company 
against  the  Steel  &  Payne  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed,  verdict  set  aside,  and  case 
remanded  for  new  trial. 

Blue  &  McCabe  and  Morton  &  Mohler,  all 
of  Charleston,  for  plaintiff  In  error. 

POFFENBARGER,  J.  The  judgment 
brought  up  by  this  writ  of  error  was  obtained 
against  the  defendant  as  vendor  of  a  carload 
of  damaged  com.  It  resisted  the  action  on 
two  grounds:  (1)  That  it  was  a  mere  agent 
or  broker^  acting^  for  a  known  or  disclosed 
principal  in  the  transaction,  and  therefore, 
not  being  a  vendor  at  all,  was  not  liable  for 
the  alleged  breach  of  the  contract;  and  (2) 
that  the  injury  to  the  com  was  occasioned  by 
negligence  of  the  vendee,  after  delivery  there- 
of. The  plaintiff  having  declined  to  accept 
it,  the  carrier  disposed  of  it  and  took  its 
charges  out  of  the  proceeds,  and  the  residue, 
$619.76,  was  applied  on  the  purchase  price, 
leaving  a  difference  of  $3d5.38,  which  the 
plaintiff  recovered.  The  assignments  of  er- 
ror go  to  rulings  of  the  court,  respecting  ad- 
mission and  exclusion  of  eyidence,  instruc- 
tions, and  the  motion  for  a  new  trial. 

According  to  the  narration  of  the  transac- 
tion by  the  plaintiff's  principal  witness,  it 
was  as  follows:  Early  in  May,  1912,  the  de- 
fendant, doing  business  in  Charleston,  made 
the  plaintiff  an  offer  of  sale  of  corn,  by  tele- 
phone, and  the  latter  accepted  the  offer  to 
the  extent  of  two  carloads,  both  to  be  No.  2 
kiln-dried,  one  white  and  the  other  yellow. 
Afterwards,  the  plaintiff  received  from  the 
defendant  a  letter  of  confirmation  of  the 
sale,  saying,  "£V)r  account  of  Paul  Kuhn  & 
Co."  Some  days  later,  the  corn  arrived,  just 
when  the  record  does  not  clearly  disclose. 
In  one  part  of  his  testimony,  the  witness 
suggests  May  11th,  but  in  another  he  dis- 
claims knowledge  of  the  date,  and  says  it  ar- 
rived possibly  a  week  or  more  prior  to  May 
27th,  the  date  on  which  it  was  examined, 
and  the  yellow  corn  found  to  be  badly  dam- 
aged. Before  it  was  examined,  the  plaintiff 
paid  a  sight  draft  for  the  contract  price 
drawn  on  it  by  Paul  Kuhn  &  Co.,  of  Terre 
Haute,  Ind.,  with  a  bill  of  lading  attached, 
showing  the  corn  had  been  consigned  to  it 
by  Paul  Kuhn  &  Co.  Having  paid  that  com- 
pany in*  full,  and  yet  treating  the  Steel  & 
Payne  Company  as  the  vendor  and  Its  debtor 
In  the  amount  paid  for  the  corn,  the  plain- 
tiff credited  it  with  the  amount  received 
from  the  carrier,  on  account  of  the  proceeds 
of  the  sale  of  the  com.  Plaintiff  had  bought 
com  of  Paul  Kuhn  &  Co.  on  several  pre- 
vious occasions,  through  the  Steel  &  Payne 
Co.,  the  method  of  consummation  varying 
from  that  of  the  one  In  question,  the  witness 
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only   one   particular,    namely,  r  and  material.     It  was  not  at  all  improper 


protestSy.  in  only  one 
right  of  examination  before  payment  As 
to  right  of  inspection  of  the  carload  in  ques- 
tion, his  testimony  is  not  dear.  In  one  place 
he  says  he  did  not  sooner  pay  the  draft  and 
examine  the  car,  because  the  consignee  was 
not  ready  for  it,  and  in  another  that  he  **nev- 
er  had  the  right  to  look  at  that  com"  until 
after  payment  ^f  the  draft.  He  denied  that 
plaintiff  had  ever  bought  any  com  of  Paul 
Kuhn  &  Co.,  notwithstanding  the  former 
transactions  referred  to  in  which  the  corn 
had  come  from  that  company,  did  not  know 
any  of  the  drafts  paid  were  drawn  in  favor 
of  the  defendant,  but  thought  some  of  them 
had  been,  because  plaintiff  had  sometimes 
gotten  "some  truck**  in  Charleston,  for  which 
drafts  were  made  by  the  defendant 

The  trial  court  excluded  evidence  offered 
to  prove  the  defendant  had  placed  orders  of 
the  plahitiff  for  corn  in  May,  1912;  that  it 
had  previously  sold  the  defendant  other  cars 
of  com  in  the  same  way  ;  that  it  was  a  broker 
handling  vast  quantities  of  com,  as  such,  and 
acting  as  agent  for  Paul  Kuhn  &  Co.;  that 
by  custom  a  period  of  24  hours  was  aUowed 
for  examination  of  corn  by  the  consignee; 
that  the  car  of  com  in  question  was  sold  by 
receipt  of  a  quotation  from  Paul  Kuhn  &  Co., 
an  offer  to  the  plaintiff,  its  acceptance,  a 
telegraphic  order  to  the  sellers,  confirmation 
by  them,  and  confirmation  by  the  broker  to 
the  purchaser;  that  the  vendee  knew  from 
prior  transactions  who  tb^  sellers  were;  and 
that  the  defendant  had  no  authority  to  sell 
otherwise  than  as  agent  of  Paul  Kuhn  &  Co., 
and  in  the  manner  above  indicated. 

[1]  An  agent  or  broker  contracting  for  and 
on  behalf  of  a  principal  known  or  disclosed 
to  the  person  with  whom  the  contract  is 
made,  is  not  personally  bound  by  it  nor  lia- 
ble for  a  breach  thereof,  unless  the  credit 
has  been  extended  to  him  or  he  has  expressly 
bound  himself  by  the  contract  in  some  form. 
Johnson  v.  Welch,  42  W.  Va.  18, 24  S.  B.  585 ; 
Ogden  V.  Raymond,  22  Conn.  379,  58  Am.  Dec. 
429;  McCurdy  v.  Rogers,  21  Wis.  199,  91 
Am.  Dec.  468;  Story,  Agency,  §  261;  Clark 
&  Skyles,  Agency^  §  564;  Mechem,  Agency, 
§  1357. 

[2, 3]  The  tendency  of  the  rejected  evi- 
dence to  prove  plaintiff's  knowledge  of  the 
capacity  in  which  the  defendant  acted  is 
obvious.  It  had  made  several  sales  of  the 
same  commodity  from  the  same  principal  to 
the  plaintiff  and  in  the  same  way.  For  pre- 
vious consignments,  plaintiff  had  paid  Paul 
Kuhn  &  Co.  The  requirement  of  specific 
proof  of  the  plaintiff's  knowledge  of  the  re- 
lation of  principal  and  agent,  as  a  condition 
precedent  to  the  admission  of  facts  and  cir- 
cumstances tending  to  prove  it,  is  too  rigid 
and  restrictive.  On  an  issue  of  the  kind 
developed  here,  all  of  the  facts  and  circum- 
stances tending  to  cast  any  light  upon  the 
relat>onB  of  the  parties  are  generally  relevant 


for  the  jury  to  know  that  part  of  the  defend- 
ant's business  was  brokerage  in  corn,  and 
that  it  usually  represented  a  certain  firm  of 
com  dealers,  as  sellers.  These  circumstanc- 
es do  not  of  themselves  constitute  a  defense 
to  the  action,  but  they  are  essential  elements 
of  the  defense.  Coupled  with  notice  thereof 
to  the  plaintiff,  they  make  out  a  complete  de- 
fense. The  order  of  the  introduction  of  proof 
is  not"  ordinarily  deemed  to  be  important, 
and  it  was  not  necessary  to  prove  that  no- 
tice of  the  capacity  in  v^hich  the  defendant 
acted  was  given  in  terms,  in  so  many  words. 
An  agent  or  broker  seldom  stipulates  that  he 
acts  only  as  such  or  gives  formal  notice  of 
his  relation  to  the  transaction.  Parties  to 
a  business  transaction  may  always  be  deem- 
ed to  have  taken  cognizance  of  obvious  facts. 
Previous  dealing  with  Ithe  defendant  as 
broker  for  Paul  Kuhn  &  Co.,  reception  of  a 
confirmation  of  the  sale  in  question  as  hav- 
ing been  made  for  them,  and  payment  of  the 
draft  for  the  price  of  the  corn  drawn  in  their 
favor  were  facts  from  which  a  jury  could 
well  infer  notice  of  the  relation  claimed  by 
the  defendant  Drake  v.  Pope,  78  Ark.  327, 
95  S.  W.  774.  All  of  the  evidence  rejected, 
except  witness  Davis'  expression  of  opinion 
that  plaintiff  knew  the  corn  was  coming  from 
Paul  Kuhn  &  Co.,  and  that  pertaining  to 
custom  governing  the  time  allowed  tor  ex- 
amination, were  clearly  admissible.  In 
point  of  fact,  nearly  all  of  the  circumstances 
to  which  it  related  were  admitted  by  the 
plaintiff's  (witnesses  in  some  form.  The 
jury  were  as  competent  as  the  witness  to 
form  an  opinion  as  to  whether  the  circum- 
stances justified  an  inference  of  notice, 
wherefore  so  much  of  Davis'  testimony  as 
expressed  that  opinion  was  properly  rejected. 
The  proffer  of  evidence  as  to  custom  was  too 
narrow,  lliere  is  no  presumption  of  knowl- 
edge of  a  custom  or  usuage,  unless  It  is  so 
general  or  notorious  that  the  parties  to  a 
transaction  of  which  it  is  claimed  to  have 
constituted  a  part  may  be  deemed  to  have 
had  knowledge  of  It  Anderson  v.  Lewis,  64 
W.  Va.  297,  61  S.  B.  160 ;  Sims  v.  Carpenter, 
68  W.  Va.  223,  69  S.  Bl  794.  The  proffer  of 
evidence  did  not  indicate  generality  or  no- 
toriety of  the  custom  relied  upon.  Gerlach's 
evidence  was  properly  admitted.  He  knew 
something  about  the  transaction. 

[4, 5]  Three  of  the  instructions  request- 
ed by  the  defendant  and  refused  by  the  court. 
If  given,  would  have  virtually  directed  a 
verdict  for  it  One  of  them  made  payment 
of  the  purchase  price  to  Paul  Kuhn  &  Co. 
conclusive,  another,  the  confirmation  of  the 
sale,  and  another,  the  making  of  the  sale  in 
question,  in  the  manner  in  which  sales  of 
corn  were  customarily  made  between  Paul 
Kuhn  &  Co.  and  the  plaintiff.  Unqualified 
and  unexplained,  as  they  were,  these  facts, 
or  any  one  of  them,  constituted  a  defense  to 
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the  action.  It  is  Inconceivable  that  the 
plaintiff  could  have  deemed  payment  to  Paul 
Kuhn  &  Co.  to  be  a  discharge  of  indebted- 
ness to  the  Steel  &  Payne  Company.  It 
paid  the  former  because  it  knew  they  were 
the  sellers,  and  because  euch  payment  was 
a  condition  precedent  to  its  procurement  of 
a  title  then  vested  in  them.  Admission  of 
receipt  of  the  confirmation  was  an  unequivo- 
cal admission  of  notice  of  the  agency  of  the 
defendant.  Purchase  of  the  corn  in  question 
in  the  same  manner  in  which  other  corn  had 
been  purchased  by  the  plaintiff  from  the 
same  seller  and  paid  for  was  equally  con- 
clusive of  notice.  It  did  not  differ  in  any 
material  respect  There  is  no  proof  that 
anybody  forbade  or  prevented  inspection  of 
the  corn  before  payment,  or  that  the  privi- 
lege or  right  of  inspection  was  requested  or 
demanded.  The  consignee  always  has  right 
of  Inspection  of  the  goods.  Hutchinson,  Car- 
riers (3d  Ed.)  §  733.  If  there  were  any  right 
of  action  against  the  defendant,  the  burden 
would  be  upon  the  plaintiff  to  show  that  the 
injury  occurred*  before  the  arrival  of  the  car, 
for,  after  that  event,  there  was  a  duty  upon 
it  to  accept  the  com  and  take  care  of  it, 
unless  it  had  a  valid  ground  of  rejection.  Al- 
len &  Wheeler  v.  Farr,  81  W.  Va.  150,  93  S. 
E.  1030.  In  the  absence  of  such  ground,  it 
had  no  cause  of  action.  Proof  thereof  was 
obviously  a  part  of  its  case.  Hence  defend- 
ant's instruction  No.  2,  placing  this  burden 
upon  the  plaintiff,  should  have  been  given. 

It  is  hardly  necessary,  in  view  of  the  con- 
clusions stated,  to  say  the  verdict  is  contrary 
to  the  law  and  the  evidence,  and  should  have 
been  set  aside  for  that  reason,  as  well  as  for 
the  errors  noted. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
triaL 
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GEARY  V.  BUTTS  et  aL    (No.  3826.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  27,  1919.) 

(8yllahus  hy  the  Court  J 

1.    CONSTTTUTIONAI.  LaW  ^=>278(1)— REMAIN - 

DEBS  €=s>16 — Sale  of  Interest  of  Unbobn 
Contingent  Remaindermen  —  Constitu- 
tionality of  Statute— Due  Process  of 
Law. 

The  Legislature  had  the  power  to  enact  sec- 
tions 24b  (l)-24b  (12),  c.  71,  Barnes*  Code  1918 
(Code  1913,  Sf  3768-3777),  providing  for  the 
sale  or  lease  of  laods  in  which  are  contingent 
remainders  in  persons  yet  unborn,  where  all 
persons  in  being  who  have  any  vested,  contin- 
gent, or  expectant  estate  or  interest,  either 
at  law  or  in  equity,  are  made  parties,  and  the 
proceeds  of  the  sale  or  lease  are  substituted  for 
such  land,  giving  to  all  persons  the  same  es- 
tates  or   interests   in   such   proceeds   as  they 


had  or  would  have  had  In  the  land  itself.  Kor 
does  such  sale  deprive  the  onbom  remainder- 
men of  their  property  without  due  process  of 
law. 

2.  Remainders  €=»16— Sale  of  Contingent 
Interest— Protection  of  Proceeds. 

It  is,  however,  the  imperative  duty  of  the 
court  having  jurisdiction  of  such  a  cause  and 
of  the  parties  in  being  interested  an  the  subject- 
matter  thereof  to  provide  ample  protection  for 
the  proceeds  of  the  sale  or  lease  as  the  necessi- 
ties of  the  case  may  demand  for  the  protection 
of  all  persoucj  concerned,  whether  bom  or  un- 
born at  the  date  of  such  sale. 

8.  Remaindkbb  ^s>16— Sale  of  Contingent 
Remainders  —  Interest  of  Unborn  Rb- 
maindbbmen—Protbction. 

Where  the  parties  named  in  a  suit  to  sell 
lands  in  which  are  contingent  remainders  in 
persons  yet  unborn  include  the  trustee,  rep- 
resenting aU  interests,  the  life  tenants  whose 
unborn  children  are  contingent  remaindermen 
in  fee  in  the  land,  and  an  infant  son  of  one  of  the 
life  tenants,  who  is  of  the  same  goieral  class 
as  the  unborn  children,  such  parties  sufficient- 
ly represent  and  protect  the  interests  of  the 
contingent  remaindermen  yet  unborn. 

4.    RKMAINDEBS  ^=»16-~CONTIIfGINT  RsifAIN- 

DERS— Sale— Jurisdiction. 

Though  section  24b  (1),  c  71»  Code  (sec. 
8766),  authorizes  the  circuit  court  of  the  coun- 
ty in  which  such  land  is  situated  to  decree  a  sale 
thereof,  a  court  of  common  pleas  of  such  coun- 
ty, having  concurrent  jurisdiction  with  the  cir- 
cuit court  thereof  likewise  may  exercise  such 
authority,  so  long  aflithe  jurisdictional  amount 
of  such  latter  court  is  not  exceeded. 

Appeal  from  Circuit  Conrt,  Kanawha 
0)anty. 

Suit  by  W.  B.  Geary  against  J.  F.  Butts 
and  others.  Decree  for  complainant,  and 
defendant  J.  F.  Butts  appeals.  Affirmed  and 
remanded. 

8.  B.  Avis,  of  Charleston,  for  appellant. 
Payne,  Minor  &  Bouchelle,  of  Charleston, 
for  appc^llee. 

LYNCH,  J.  By  a  deed  dated  April  17, 
1894,  H.  D.  Shrewsbury  and  "his  wife,  Pidgie 
Q.,  conveyed  to  Samuel  L.  Flournoy,  trustee, 
certain  property  on  Capitol  street  in  the  city 
of  Charleston,  now  occupied  by  the  Colonial 
Amusement  Company,  the  Diamond  Shoe  & 
Garment  Company,  and  Cablish  Bros.,  In 
trust  for  the  said  Pidgie  Q.  Shrewsbury  for 
and  during  the  natural  life  of  her  husband, 
and  after  his  death  in  trust  for  the  said  Pid- 
gie Q.  Shrewsbury  during  her  life  and  for 
their  children,  Frances  C,  Herman  D.,  Tal- 
bott  Q.,  and  Kenneth  0.,  for  and  during  their 
natural  lives,  respectively,  share  and  share 
alike,  with  remainder  in  fee  after  the  death 
of  said  Pidgie  Q.  Shrewsbury  and  the  death 
of  eacih  of  said  children  to  the  respective 
heirs  at  law  of  said  children,  respectively. 


^ss>Vot  other  cases  see  same  topic  and  K£Y-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Flournoy  having  died  November  28,  1908, 
-George  H.  Shrewsbury  was  substituted  trus- 
tee in  his  stead,  and  September  28,  1916,  J. 
Harwood  Graves  was  substituted  in  lieu  of 
<3eorge  H.  Shrewsbury,  who  in  the  meantime 
had  also  died.  Of  the  cestuis  que  trust  now 
living  Talbott  Q.  Shrewsbury,  Kenneth  O. 
Shrewsbury,  and  Frances  0.  Shrewsbury, 
now  the  wife  of  J.  Harwood  Oraves,  trustee, 
had  attained  thelif  majority  before  May  16, 
1917,  and  they,  together  with  J.  Harwood 
Graves,  trustee,  and  in  his  own  right,  and 
W.  D.  Payne,  appended  to  whose  name  is  the 
descriptive  term  "special  commissioner,*'  on 
that  day  Joined  in  the  execution  of  a  deed 
purporting  to  grant  to  W.  B.  Geary  proper- 
ty covered  by  the  trust  and  described  in  the 
deed  of  May  15,  1917,  as  all  that  certain  lot 
or  parcel  of  land  situate  in,  the  city  of 
Charleston,  W.,  Va.,  on  the  west  side  of  Capi- 
tol street,  and  fronting  thereon  170  feet,  de- 
scribed as  follows : 

"Beginning  on  said  street  at  the  property  line 
between  the  property  hereby  conv^ed  and  that 
of  the  Charleston  National  Bank,  and  extending 
to  the  line  of  the  Fleetwood  Hotel  Property 
•(now  owned  by  J.  F.  Bntts)  one  hundred  and 
seventy  (170)  feet;  thence  with  the  line  of  the 
property  between  the  said  Fleetwood  Hotel 
Property  and  the  property  hereby  conveyed  one 
hundred  and  forty-five  and  one-half  (145^)  feet 
to  the  back  line;  thence  with' the  back  line  of 
said  property  two  hundred  and  forty-one  two- 
tenths  (241.2)  feet  to  the  line  of  the  Charleston 
National  Bank  property;  and  thence  with  the 
same  to  the  place  of  beginning  one  hundred 
thirty-two  and  four-tenths  (132.4)  feet— with  the 
privileges  and  appurtenances  thereto  belongs 
ing.'* 

On  July  17,  1917,  W.  I>.  Payne,  special 
commissioner,  executed  to  Geary  a  deed  con- 
veying to  him  the  property  described  in  de- 
tail as  in  the  deed  in  which  Payne  joined  as 
such  commissioner,  in  each  of  which  he  set 
out,  but  with  more  particularity  in  the  latter, 
the  source  of  his  authority,  decrees  entered 
May  10  and  July  11,  1917,  in  a  suit  then 
pending  in  the  common  pleas  court  of  Kana- 
wha county  in  which  Talbott  Q.  Shrewsbury 
and  others  were  plaintiffs  and  J.  Harwood 
Graves,  trustee,  and  others  were  defendants, 
both  of  which  decrees  are  filed  as  exhibits 
with  the  bill  in  this  cause.  On  June  8,  1917, 
the  plaintiff,  Geary,  and  the  defendant,  J.  F. 
Butts,  entered  into  a  contract  of  sale  and 
purchase  for  75  feet,  more  or  less,  of  the 
property  theretofore  purchased  by  Geary 
from  the  Shrewsbury  heirs,  and  running 
back  the  full  depth  of  the  property,  with 
other  stipulations  as  to  the  consideration 
and  terms  of  payment  and  acknowledgment 
of  the  rights  of  the  occupants  and  payment 
of  rentals  by  them,  none  of  which  have  im- 
portant bearing  upon  the  issues  involved  up- 
on this  appeal. 

On  June  19,  1917,  Geary,  Butts,  and  de- 
i'endant  U.  G.  Young  entered  Into  another 


contract  respecting  the  property  whereby 
Geary  agreed  to  sell  direct  to  Young  50  feet, 
more  or  less,  of  the  property  purchased  by 
Butts  of  Geary,  this  transaction  involving 
the  ground  covered  by  the  buildings  occupied 
by  the  Colonial  Amusement  Company  and  the 
Diamond  Shoe  &  Garment  Company,  except 
a  small  triangular  strip  not  so  covered  in 
the  extreme  rear  of  the  aforesaid  50  feet  to 
be  conveyed  by  Geary  to  Butts,  with  other 
details  not  now  necessary  to  recite. 

Ostensibly  to  enforce  performance  of  these 
contracts,  but  really  to  adjudicate  the  title 
thereto  to  be  valid  and  marketable  under  the 
provisions  of  the  trust  to  which  the  property 
is  subject,  apparently  is  the  chief  purpose  of 
this  litigation.  The  marketability  of  the  title 
depends  upon  the  proper  construction  of  the 
following  provisions  of  the  trust  binding  up- 
on the  property,  the  trust  executed  by  H.  D. 
and  Pidgie  Q.  Shrewsbury  to  Flournoy  in 
April,  1894 : 

*'In  trust,  neverthelesfli,  for  the  said  Pidgie  Q. 
Shrewsbury  for  and  during  the  natural  life 
of  the  said  H,  D.  Shrewsbury,  and  after  the 
death  of  the  said  H.  D.  Shrewsbury  for  the  said 
Pidgie  Q.  Shrewsbury,  Frances  C,  Herman  D., 
Talbott  Q.,  and  Kenneth  O.,  for  and  during 
their  natural  lives,  respectively,  share  and  share 
alike,  with  remainder  in  fee  after  the  death  of 
said  Pidgie  Q.,  and  the  respective  death  of  each 
of  said  children  to  the  respective  heirs  at  law 
of  said  children,  respectively,  according  to  the 
West  Virginia  statute  of  descents,  excluding 
rigorously,  however,  every  husband  whose  daio 
on  said  property  may  be  based  solely  on  a  curt- 
esy right  and  every  wife  whose  claim  on  saia 
property  may  be  based  on  a  dower  right  alone. 
But  on  the  death  of  said  Pidgie  Q.  Shrewsbury, 
after  the  death  of  said  Harry  D.  Shrewsbury, 
her  interest  in  said  property  shall  vest  in  said 
children  for  life,  with  remainder  in  fee  to  their 
heirs  at  law  in  the  same  manner  as  their  own 
interest  therein  would  pass  to  their  own  heirs 
at  law  under  this  deed. 

"If  any  of  said  children  shall  die  under  21 
years  of  age,  and  without  issue,  then  this  deed 
shall  stand  for  the  surviving  children  as  though 
the  name  or  names  of  said  child  or  children 
dead  before  the  age  of  21  years  unmarried 
and  without  issue,  nowhere  appeared  in  this 
deed  as  beneficiaries  or  cestuis  que  trust,  and 
any  heir  at  law  of  any  of  said  children  shall 
be  entitled  to  his  share  and  interest  in  said 
property  without  awaiting  the  death  of  any 
other  of  said  children.  As  soon  as  any  one 
legally  becomes  an  heir  at  law  of  any  of  said 
children  (except  in  case  of  the  death  of  any  of 
said  children  hereinbefore  provided  for),  such 
heir  at  law  is  entitled  to  his  diare  and  interest 
in  said  property,  disregarding  all  questions  as 
to  how  or  when  the  heirs  at  law  of  the  other  of 
said  children  shall  appear  and  develop  them- 
selves, save  and  except  the  contingency  of  one 
or  more  of  said  children  shall  die  under  21  years 
old  and  without  issue,  when  and  in  which  event 
or  events  the  share  or  shares  of  such  child 
or  children  dead  under  21  years  old,  and  with- 
out issue,  shall  pass  to  and  Meat  in  the  sur- 
vivors of  said  children  as  purchasers  under  and 
by  virtue  of  this  deed,  and  not  by  descent.^' 
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Herman  D.  Shrewsbury  died  at  the  age  of 
23  years  April  21,  1916,  unmarried,  intestate, 
and  without  issue.  Frances  C.  Shrewsbury, 
now  Frances  S.  Graves,  is  32  years  of  age» 
and  has  one  son,  James  Harwood  Graves, 
Jr.,  an  infant  of  4  years.  Talbott  Q.  Shrews- 
bury, now  about  28  years  of  age,  and  Ken- 
neth O.  Shrewsbury,  now  about  26  years 
old,  are  still  living,  unmarried,  and  without 
issue. 

Under  the  terms  of  the  trust  Pldgie  Q. 
Shrewsbury  was  the  owner  of  the  entire 
equitable  interest  in  the  property  during  the 
life  of  her  husband,  and  upon  his  death  the 
legal  title  was  held  by  the  trustee  for  the 
joint  benefit  of  Pidgie  Q.  Shrewsbury  and  the 
children,  Frances  C,  Herman  D.,  Talbott  Q., 
and  Kenneth  O.  Shrewsbury,  for  and  during 
their  natural  lives,  with  remainder  over  in 
fee  to  the  respective  heirs  at  law  of  each 
of  said  children  after  the  death  of  Pidgie  Q. 
Shrewsbury.  The  latter  survived  her  hus- 
band, and  later  died  while  all  her  four  chil- 
dren* were  living,  each  of  whom  lived  to  be 
over  the  age  of  21  years,  and  are  now  living, 
except  Herman  D.  Shrewsbury,  as  noted 
above. 

Upon  the  death  of  Pidgie  Q.  Shrewsbury 
her  one-flffh  equitable  interest  for  life  passed 
to  her  four  children  for  life,  thus  giving  to 
each,  with  what  he  already  had,  an  undi- 
vided one-fourth  equitable  Interest  for  life, 
with  remainder  over  to  their  heirs  at  law. 
Upon  the  death  of  Herman  D.  Shrewsbury 
unmarried  and  without  issue,  hia  undivided 
one-fourth  interest  became  vested  in  his  sis- 
ter and  two  brothers  in  their  own  right,  thus 
making  each  of  the  three  surviving  children 
owner  of  an  undivided  one-third  of  an  undi- 
vided one-tourth  equitable  interest  in  his  own 
right,  and  of  an  estate  for  life  in  an  undivid- 
ed one-fourth  equitable  interest,  with  re- 
mainder over  in  this  particular  one-fourth  in- 
terest to  his  heirs  at  law.  Thus  there  is  a 
vested  remainder  in  fee  in  the  infant  son  of 
Mrs.  Graves  for  the  undivided  one-fourth 
equitable  interest  held  by  her,  which  is  sub- 
ject to  open  and  let  in  any  children  of  Mrs. 
Graves  who  may  be  born  hereafter.  Since 
neither  Talbott  Q.  nor  Kenneth  O.  Shrews- 
bury is  married  or  has  children,  the  remain- 
der in  the  undivided  one-fourth  interest  held 
by  each  of  them  is  contingent,  not  vested. 

[1-8]  It  was  owing  to  the  difficulty  of  ef- 
fecting a  valid  sale  of  property  subject  to 
such  contingent  estates  that  the  Legislature 
in  1911  enacted  a  law  designed  to  remedy 
this  situation.  Sections  24b  (l)-24b  (12),  c. 
71.  Barnes'  Code  1918  (Ck)de  1913,  If  3760- 
3777).  This  act  authorized  the  circuit  court 
of  the  county  in  which  land  subject  to  con- 
tingent or  other  remainders  is  situated,  up- 
on a  bill  filed  by  any  of  the  persons  specified 
in  section  24b  (2)  (section  3767),  to  decree  a 
sale  or  lease  o{  such  land  and  substitute  the 
proceeds  of  such  sale  or  lease  therefor,  giv- 
ing to  all  persons  the  same  estates  and  in- 


terests, vested,  contingent,  or  expectant,  in 
such  proceeds  as  they  had  or  would  have  had 
in  the  land  itself.  In  specifying  who  shall 
be  made  parties  to  such  suit  section  24b  (3) 
(section  3768)  provides: 

"All  persons  in  being  who  have  any 'vested, 
contingent,  or  expectant  estate  or  interest,  ei- 
ther at  law  or  in  equity,  in  said  land,  or  in  the 
oil,  gas,  coal  or  other  minerals  to  be  sold  or 
leased,  shall  be  made  parties,  and  where  the 
bill  is  filed  by  the  guardian  of  an  infant,  or  the 
committee  of  an  insane  person,  sach  infant  or 
insane  person  shall  be  made  defendant:  Pro- 
vided, however,  that  the  joinder  of  any  person 
having  only  a  contingent  or  expectant  estate  or 
interest  may  be  dispensed  with  where  the  per- 
son not  joined  is  virtually  represented  by  any 
other  party  or  parties  to  the  suit;  and  where 
such  virtual  representation  existed,  no  order  or 
decree  or  sale  or  lease  made  thereunder  shall 
be  deemed  erfoneous  or  void  because  of  such 
nonjoinder." 

As  that  section  requires,  all  persons  in  be- 
ing having  interests  in  the  land  were  made 
parties  to  this  suit;  the  infant  J.  Harwood 
Graves,  Jr.,  being  represented  by  a  guardian 
ad  litem,  as  provided  in  section  24b  (5)  (sec- 
tion 3770).  But  appellant  contends  that  the 
unborn  children  of  Talbott  Q.  Shrewsbury 
and  Kenneth  O.  Shrewsbury  are  deprived,  by 
the  proceeding  under  this  statute,  of  their 
property  without  due  process  of  law,  con- 
trary to  the  provisions  of  the  Bill  of  Rights 
of  the  Gonstitution  of  this  state  (section  10, 
art.  3)  and  the  Fourteenth  Amendment  to  the 
Gonstitution  of  the  United  States.  There 
can  be  no  doubt,  however,  so  far  as  the  in- 
terests affected  in  this  suit  are  concerned, 
of  the  constitutionality  of  the  act  pursuant 
to  which  the  sale  was  made.  From  earliest 
days  the  state  through  its  Legislature  has 
exercised  paternal  power  over  the  persons 
and  property  of  infants  for  the  protection  of 
their  interests  and  welfare.  Without  such 
authority  as  this  act  bestows  an  estate  sub- 
ject to  contingent  remainders  frequently 
might  be  tied  up  indefinitely,  and  a  sale 
thereof  rendered  impossible,  because  no  pur- 
chaser could  be  induced  to  risk  a  title  which 
would  be  a  source  of  future  litigation,  when 
the  interests  of  remaindermen,  living  and 
unbqm,  clearly  might  require  a  sale  owing 
to  lack  of  funds  to  preserve  the  corpus  of 
the  property  at  its  original  value  or  to  de- 
velop or  improve  It  sufficiently  to  yield  the 
income  that  it  should  yield.  Without  such 
remedy  not  only  is  the  sale  of  much  proper- 
ty rendered  difficult,  but  its  value  may  be 
greatly  diminished  or  entirely  lost  to  those 
interested  therein.  It  is  in  the  interest  of 
the  remaindermen  that  the  state  provide 
means  to  unfetter  an  estate  by  assuring  it  to 
a  purchaser  against  the  remote  or  latent 
claims  of  infants  yet  unborn  and  setting 
aside  the  proceeds  as  a  substitute  for  the 
land  sold  to  which  will  attach  the  same  in- 
terests wliich  theretofore  had  existed  in  the 
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land.  Such  procedure  mer^y  changes  the 
form  of  the  property  when  in  the  opinion  of 
the  court  and  of  those  persons  in  being  who 
have  interests  therein  it  is  expedient  to  do  so. 
Acts  such  as  ours  have  almost  invariably 
been  sustained  as  a  proper  exercise  of  the 
sovereign  power  of  the  state.  Brevoort  v. 
Grace,  53  N.  Y.  245;  Ebling  v.  Dreyer,  149 
N.  Y.  460,  44  N.  B.  155;  Springs  v.  Scott,  132 
N.  C.  548,  44  S.  £>.  116;  Bullock  v.  Oil  Co., 
165  N.  0.  63,  80  S.  B.  972;  Sohier  v.  Mass. 
General  Hospital,  8  Cush.  (Mass.)  483;  Rein- 
ders  V.  Koppelmann,  68  Mo.  482,  502,  30  Am. 
Rep.  802.  In  Brevoort  v.  Grace,  supra,  the 
court  said  (p&ge  252): 

"Doubts  were  expressed  •  •  •  whether 
this  power  extended  to  those  not  in  being,  who 
might  thereafter  be  entitled  to  some  estate  in 
the  premises.  The  reasons  upon  which  the  rule 
18  based  as  to  the  former  [liying  infants]  apply 
with  equal  force  as  to  the  latter.  In  both  there 
is  a 'want  of  capacity  to  manage  and  preserve 
the  property,  so  as  to  protect  the  interest  of 
those  who  are  or  may  become  entitled  thereto, 
and  hence  the  necessity  of  devolving:  this  duty 
upon  the  sovereign." 

The  interests  of  the  unborn  children  were 
fully  represented  and  protected  by  those 
made  parties  to  the  suit,  namely,  the  three 
surviving  life  tenants,  J.  Harwood  Graves  Jr., 
remainderman  in  fee  of  an  undivided  one- 
fourth  interest,  and  the  trustee  representing 
the  whole  estate  and  all  interests  therein. 
It  is  admitted  by  appellants  that  the  infant 
remainderman,  through  his  guardian  ad 
litem,  sufficiently  represented  other  possible 
unborn  children  of  his  parents,  contingent 
remaindermen  with  him  as  to  his  one-fourth 
interest,  as  to  protect  and  safeguard  their 
interests.  This  is  in  accordance  with  the 
familiar  rule  of  necessity  and  convenience 
that,  where  there  are  remaindermen  of  a 
class  in  being  who  are  made  parties  to  a  cause 
affecting  the  property,  the  decree  rendered 
therein  generally  will  bind  all  others  who  sub- 
sequently come  into  the  class,  on  the  theory 
that  the  living  representative  will  look  aft- 
er and  protect  the  interests  of  the  whole 
class.  Boal  v.  Wood,  70  W.  Va.  383,  73  S.  E. 
978,  42  L.  B.  A.  (N.  S.)  439;  Tonnele  v.  Wet- 
more,  195  N.  Y.  436,  88  N.  E.  1068;  Kent  v. 
Church,  136  N.  Y.  10,  32  N.  E.  704,  18  L.  R. 
A.  331,  32  Am.  St.  Rep.  693;  Betz  v.  Farllng, 
274  111.  107,  113  N.  E.  40;  Thompson  v. 
Adams,  205  111.  552,  69  N.  E.  1;  Hale  v.  Hale, 
146  111.  227,  33  N.  B.  858,  20  L.  R.  A.  247; 
Springs  v.  Scott,  132  N.  G.  548,  44  S.  B.  116; 
Ex  parte  Yancey,  124  N.  0.  151,  32  S.  E.  491, 
70  Am.  St  Rep.  577;  Ridley  v.  Halliday,  106 
Tenn.  607,  61  S.  W.  1025,  53  L.  R.  A.  477,  82 
Am.  St.  Rep.  902;  Reed  v.  Ala.  &  G.  Iron  Ck). 
(0.  C.)  107  Fed.  586;  McClure  v.  Grume,  141 
Ky.  361,  132  S.  W.  433;  Harrison  v.  Wall- 
ton's  Bx'r,  95  Va.  721,  30  S.  E.  372,  41  L.  R. 
A.  703,  64  Am.  St.  Rep.  830;  23  R.  CL.  584; 
note  Ann.  Gas.  1917A,  914. 
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But  appellants  contend  that,  while  J.  Har- 
wood Graves,  Jr.,  through  his  guardian  ad 
litem,  represents  others  who  may  become  en- 
titled to  share  with  him  in  that  particular 
one-fourth  interest,  thus  bringing  it  before 
the  court,  yet  he  cannot  represent  and  bind 
the  unborn  children  of  the  other  life  tenants; 
and  for  that  reason  they  Insist  that  the  one- 
fourth  interests  in  remainder  to  the  heirs  of 
Talbott  Q,  Shrewsbury  and  Kenneth  O. 
Shrewsbury,  respectively,  are  not  before  the 
court.  Such  representation  as  this  has  been 
held  sufficient  in  Tonnele  v.  Wetmore,  cited, 
a  suit  to  construe  a  will,  yet  in  many  re- 
spects similar  to  this  case.  The  will  there 
Involved,  after  providing  for  the  testator's 
widow,  bequeathed  and  devised  all  his  prop- 
erty to  his  eight  children  by  name  for  life, 
"to  be  equally  divided  between  them,  share 
and  share  alike,  in  such  manner  that  each 
child  shall  receive  only  the  net  rents,  in- 
come, and  profits  of  his  or  her  share  during 
her  life,  and  at  the  death  of  each  child  his 
or  her  share  shall  go  to  and  vest  in  his  or 
her  lawful  issue."  There,  too,  the  grandchil- 
dren of  the  testator  were  to  take  only  such 
share  as  their  parents  took.  The  surviving 
children  of  the  testator  and  those  of  his 
grandchildren  then  living  were  made  parties, 
and  it  was  held  that  such  grandchildren  rep- 
resented, not  only  themselves,  but  those  im- 
bom,  and  that  a  subsequently  bom  grand- 
child was  bound  by  the  decree.  The  court 
said  (195  N.  Y.  p.  445,  88  N.  E.  p.  1072) : 

"The  parties  to  the  action  owned  the  real  es- 
tate subject  only  to  the  contingency  of  the  birth 
of  other  children  within  the  trust  term  who 
would  take  some  undivided  interest  in  said  prop- 
erty. In  protecting  the  interests  of  the  grand- 
children then  living  the  interests  of  children 
thereafter  to  be  born  were  necessarily  to  the 
same  extent  protected." 

But  the  interests  of  the  unborn  remainder- 
men here  were  represented  not  only  by  a  liv- 
ing remainderman,  but  by  the  trustee  and 
life  tenants.  To  the  former  was  intrusted 
the  full  legal  title  to  and  control  over  the 
property,  and  therefore  he  was  a  representa- 
tive of  all  interests,  including  those  of  per- 
sons not  yet  in  esse.  With  respect  to  the 
life  tenants,  the  prevailing  view  is  to  the 
effect  that  they  may  represent  the  inherit- 
ance where  there  are  no  remaindermen  in 
being  when  the  court  is  called  upon  to  act 
in  regard  to  property  in  which  remainders 
have  been  created.  Burlingham  v.  Vandeven- 
der,  47  W.  Va.  804,  35  S.  E.  835;  Baylor's 
Lessee  v.  Dejarnette,  13  Grat.  (Va.)  152; 
Faulkner  v.  Davis,  18  Grat.  (Va.)  651,  683,  et 
seq.,  98  Am.  Dec.  698;  Ridley  v.  Halliday, 
106  Tenn.  607,  61  S.  W.  1025,  53  L.  R.  A.  477. 
82  Am.  St.  Rep.  902 ;  Gavin  v.  Curtin,  171  111. 
640,  49  N.  B,  523,  40  L.  R.  A.  776;  23  R.  C.  L. 
585;  note  97  Am.  St  Rep.  762;  note,  8  L.  R. 
A.  (N.  S.)  49,  56;  1  Freeman  on  Judgments 
(4th  Ed.)  I  172.    There  is  additional  reason 
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for  such  a  mie  where,  as  here,  the  contin- 
gent interests  involved  are  those  of  the  life 
tenants'  own  children.  Baylor's  Lessee  ▼. 
Dejamette,  supra;  Faulkner  y.  Davis,  su- 
pra. There  Is  authority,  however,  to  the 
contrary,  holding  that  for  a  decree  affecting 
property  to  be  binding  on  unborn  remain- 
dermen it  is  essential  that  their  interests  be 
represented  by  some  person  before  the  court 
who  has  an  estate  of  inheritance.  Bullock 
V.  Oil  Co.,  165  N.  C.  63,  80  S.  B.  972;  Downin 
V.  Sprecher,  35  Md.  474;  Dunham  v.  Dore- 
mus,  55  N.  J.  Eq.  511,  87  Atl.  62;  Miller  v. 
Foster,  76  Tex.  479,  13  S.  W.  529. 

Here  the  unborn  heirs  were  represented 
by  a  living  remainderman  whose  interests 
were  identical  with  those  of  the  unborn,  by 
the  trustee,  and  by  the  life  tenants,  all  par- 
ties to  the  suit,  and  finally  by  the  court,  a 
representation  fully  adequate,  we  think,  to 
safeguard  and  protect  the  interests  of  any 
remaindermen  not  yet  in  esse.  Furthermore, 
section  24b  (3),  c.  71,  Barnes'  Code  1918 
(Code  1913,  {  3768),  expressly  requires  only 
persons  in  being  having  any  vested,  contin- 
gent, or  expectant  estate  or  interest  in  the 
property  to  be  made  parties,  thus  by  implica- 
tion recognizing  the  sufficiency  of  their  rep- 
resentation of  those  who  may  later  be  bom. 
Whether  that  would  be  sufficient  in  every 
case  we  do  not  deem  it  necessary  to  decide  at 
this  time. '  In  this  instance,  however,  the  in- 
terests of  unborn  remaindermen  were  suf- 
ficiently represented  and  protected  by  those 
who  were  made  parties,  and  Geary  therefore 
acquired  a  valid  legal  title  at  the  sale  di- 
rected in  that  suit. 

[4]  The  contention  that  the  court  of  com- 
mon pleas  of  Kanawlia  county  did  not  have 
jurisdiction  to  decree  the  sale,  since  section 
24b  (1)  (sec.  3766)  bestowed  such  authority 
upon  the  circuit  court  of  such  county,  is  with- 
out merit  Section  1,  art.  8,  of  the  Consti- 
tution of  this  state  vests  judicial  power  **in 
a  Supreme  Court  of  Appeals,  in  circuit  courts 
and  the  judges  thereof,  in  such  inferior  tri- 
bunals as  are  herein  authorized  and  in  jus- 
tices of  the  peace."  Section  12  grants  to  cir- 
cuit courts  ''appellate  jurisdiction  in  all  cas- 
es, civil  and  criminal,  where  an  appeal,  writ 
of  error  or  supersedeas  may  be  allowed  to 
the  judgment  or  proceedings  of  any  inferior 
tribunal.  They  shall  also  have  such  other 
jurisdiction,  whether  supervisory,  original, 
appellate,  or  concurrent,  as  is  or  may  be  pre- 
scribed by  law."  And  section  19  provides 
that  "the  Legislature  may  establish  courts  of 
limited  jurisdiction  within  any  county,  in- 
corporated city,  town  or  village,  with  the 
right  of  appeal  to  the  circuit  court,  subject 
to  such  limitations  as  may  be  prescribed  by 
law."  Acting  upon  this  express  authority, 
the  Legislature  created  the  court  of  common 
pleas  of  Kanawlia  county,  and  made  it  in- 
terior to  the  circuit  court,  in  that,  while  the 
jurisdiction  of  th^  latter  is  without  limita- 


tion as  to  the  amount  In  controversy  in  any 
one  case  or  cause  or  causes  consolidated  or 
heard  together,  the  former  does  not  have  ju- 
risdiction of  an  amount  in  excess  of  $100,- 
000,  as  at  first  provided,  but  by  amendment 
$500,000,  as  now  prescribed.  In  other  re- 
spects its  jurisdiction  is  concurr^it  with  that 
of  the  circuit  court  of  Kanawha  county. 
Chapter  88,  Acts  1917.  The  Legislature  had 
the  power,  and  that  is  not  denied,  to  create 
courts  of  common  pleas  for  any  comity  it 
may  deem  necessary  or  requisite.  The  mere 
circumstance  that  the  statute  regarding  con- 
tingent estates  in  remainder  grants  jurisdic- 
tion to  circuit  courts  to  hear  and  determine 
the  rights  of  the  parties  interested  in  the 
protection  and  administration  of  such  es- 
tates does  not  necessarily  manifest  an  in- 
tent to  withhold  the  exercise  of  the  same 
judicial  power  from  such  Inferior  courts 
where  the  jurisdiction  is  concurrent.  Bosin 
Coal  Land  Co.  v.  Martin,  81  W.  Va.  33,  94 
S.  E.  358.  Moreover,  api>ellants  were  not 
denied,  but  had,  the  benefit  of  the  right  of 
review  by  the  circuit  court  of  Kanawha 
county  in  consonance  with  the  constitutional 
powers  dted.  We  held  In  Bobinson  v. 
Charleston  Interurban  By.  CJo.,  80  W.  Va. 
290,  92  S.  E.  441,  that  recourse  thereto  was 
necessary  to  warrant  this  court  to  grant  an 
appeal  from  or  writ  of  error  to  a  judgment 
or  decree  of  a  court  inferior  to  the  circuit 
court. 

For  these  reasons,  we  are  of  opinion  to 
affirm  the  decree,  and  remand  the  cause  for 
further  proceedings  therein. 


(64  W.  Va.  S82) 

LAWBENCB  et  aL  v,  MONTGOMEBT  GAS 
CO.  et  al.     (No.  3740.) 

(Supreme  Court  of  Appeals  of  West  Virginia 

May  27,  1919.) 

(SyUchui.  by  the  Court.) 

1.  EQtnmr  ^s>249^ANSWEB-*OFinoB  of  Kj( 

CEPTION. 

Strictly  speaking  the  office  of  an  exceptioR 
to  an  answer  in  equity  is  to  specifically  point 
out  some  particular  allegation  of  the  bill  which 
is  not  responded  to,  or  to  which  a  better  or  more 
specific  answer  is  required,  or  to  rid  the  answer, 
when  desired,  of  some  scandalous  or  impertinent 
matter. 

2.  Eqititt  9=»252^Sxtffioienot  or  Aivswkb— 
Objection  ob  Bxoeftion. 

Bat  in  this  state  and  in  Virginia,  by  % 
loose  practice  indulged,  the  sufficiency  of  an  an- 
swer as  a  whole  or  in  part  may  be  challenged 
by  an  objection  or  ezcepti<Hi  thereto;  and  per- 
haps, on  specific  objection  to  immaterial  mattei 
in  the  answer,  such'  matter  may  be  eliminated, 
and  the  issues  thereby  limited  to  the  material 
facts  put  in  issue  by  the  bill  and  answer. 
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Z.  Eqttitt  «s9249,  262  —  Dbmubbbb  to  Aiv- 
8W£»— Setting  Cause  fob  Heabino— Waiy- 
BB— Bjevebsal. 
The  practice  in  some  of  our  federal  courts  to 
treat  a  demurrer  to  an  answer,  or  general  ex- 
ceptions thereto  which  are  equivalent  to  a  de- 
murrer, as  a  motion  to  set  the  cause  down  for 
hearing  on  bill  and  answer,  and  a  waiver  of 
the  right  to  contest  the  facts  alleged,  has  not 
been  followed  in  the  courts  of  this  state.  And 
where  such  general  exceptions  are.  interposed  to 
an  answer  and  one  or  more  of  the  allegations 
tiiereof  may  be  good  or  sufficient  to  put  in  is- 
sue some  material  fact  alleged  in  the  bill,  the 
decree  below  overruling  such  exceptions  as  a 
whole  will  not  be  reversed  on  appeal. 

4.  COBPOBATIONS    ^sa432(3)  —  SPBCXFIG    PEB- 

fobmance  ^=i»109--SFEOiAL  Bbceiveb— Pbe- 

BXJUPnon  AND  BUBDEN  OF  PbOOF— AUTHOB- 
ITT  OF  OFFICSBS. 

To  justify  the  appointment  of  a  special  re- 
ceiver of  the  property  in  a  suit  for  specific  per- 
formance of  a  contract  of  sale  and  purchase 
thereof,  plaintif!  must  show  a  clear  right  to 
the  property  itself;  bat  where  the  contract  is 
that  of  a  corporation,  and  it  and  a  deed  pursu- 
ant thereto  have  been  executed  and  delivered 
by  its  president  and  secretary  in  due  form,  and 
the   plaintiff   has    thereby    presented    a    clear 


poration,  relied  on  as  a  defense,  authority  on 
the  part  of  said  officers  will  be  presumed,  and 
the  burden  will  be  cast  upon  the  corporation  to 
•how  want  of  such  authority. 

5.  SPEcmo  Pebfobmance  ^=»109— Appoint- 
ment OF  Special  Regeiveb. 

Where  in  such  a  case  the  corporation  de- 
fendant has  not  discharged  such  burden,  and  the 
trial  court  in  the  exercise  of  its  discretion  has 
appointed  a  special  receiver  of  the  property 
sued  for,  the  appellate  court  in  advance  of  a 
contrary  showing  is  not  called  upon  to  reverse 
the  decree  below  appointing  a  special  receiver. 

Certified  Questions  from  .Circuit  Court, 
Kanawha  County. 

Suit  for  specific  performance  by  A*  C. 
Lawrence  and  others  against  the  Montgom- 
erty  Gas  Company  and  others.  From  an  or- 
der entered  ou  plaintifits'  motion  appointing  a 
receiver  to  take  charge  of  and  operate  an  oil 
well  situated  on  the  lot  In  controversy  and 
to  make  proper  accounting  defendants  appeal, 
and,  pending  the  appeal,  the  plaintiffs'  excep- 
tions to  the  answers  of  the  Montgomery  Gas 
Company  were  overruled,  and  certain  ques- 
tions or  propositions  of  law  were  certified. 
Order  or  decree  appointing  special  receiver 
affirmed,  and  cause  remanded  for  further 
proceedings. 

Blue  &  McCabe,  C.  J.  Van  Fleet,  Masmard 
F.  Stiles,  and  Linn  ft  Byrne,  all  of  Charles- 
ton, for  plaintiffs. 

L.  B.  O'Neal,  of  Montgomery,  Williams, 
Scott  ft  Lovett,  of  Huntington,  and  Koontz 
ft  Furlbutt,  J.  6.  Bunting,  Davis,  Davis  ft 


Hall  and  McClintic,  Mathews  ft  Campbell,  all 
of  Charleston,  for  defendants. 

MILX.ER,  P.  This  is  a  suit  for  specific 
performance  of  a  contract  tor  the  sale  and 
purchase  of  a  lot  of  land  valuable  tor  oil 
and  gas.  The  case  as  now  presented  has  two, 
but  not  wholly  independent  branches.  In  the 
first,  the  circuit  court  by  order  entered  in  the 
cause  on  October  9, 1918,  on  motion  o£  plain- 
tiffs, and  upon  the  blU  and  amended  and  sup- 
plemental bill  and  the  answers  of  some  of 
the  defendants  thereto,  and  upon  certain  ex 
parte  afiSdavlts  filed,  appointed  a  siteclal  re- 
ceiver to  take  charge  of  and  operate  the  well 
known  as  the  Burke  Oil  Well,  situated  on  the 
lot  in  controversy,  and  to  keep  distinct  and 
accurate  accounts  of  all  the  oil  produced 
therefrom  and  to  sell  and  market  the  same 
as  there  required,  and  to  make  proper  ac- 
counting therefor.  From  tbis  order  or  decree 
an  appeal  was  >  awarded  by  this  court  on  Oc- 
tober 31,  1918,  upon  the  petition  of  the  de- 
fendants Montgomery  Gas  Company  and  Co- 
lumbia Carbon  Company,  the  latter  company 
claiming  the  property  as  a  subsequent  pur- 
chaser thereot 


'  17,  1919,  while  the  cause  was  pending  here 

on  iu[ipeal,  the  court  below  permitted  the 
plaintiils  to  withdraw  their  general  replica- 
tion  to  the  answers  of  the  Montgomery  Gas 
Company  to  the  original  and  amended  bills, 
and  to  file  some  six  several  exceptions  in 
writing  thereto,  but  upon  consideration 
thereof,  the  court  by  the  same  order  overrul- 
ed them;  and  thereupon  on  its  own  motion 
certified  some  nine  questions  or  propositions 
of  law,  which  the  court  conceived  were  there- 
by presented,  with  its  rulings  thereon,  to  this 
court,  pursuant  to  section  1  of  chapter  135 
of  the  Code  (sec.  4981).  And  this  is  the  sec- 
ond branch  of  the  case  presented  for  our 
consideration. 

On  the  hearing  here  a  motion  was  inter- 
posed on  behalf  of  the  Montgomery  Gas 
Company  to  dismiss  the  certified  case  on 
the  ground  that  the  exceptions  certified  do 
not  challenge  the  sufi3ciency  of  any  summon? 
or  return  of  service,  nor  of  any  pleading,  and 
therefore  not  properly  certified  under  the 
statute,  which  limits  our  jurisdiction  to  that 
class  of  questions. 

The  material  questions  or  issues  tendered 
by  the  bills  were  whether  the  contract  of  sale 
and  purchase  of  July  25,  1918,  sued  on,  for 
the  money  and  other  consideration  therein 
recited,  alleged  to  have  been  made  and  exe- 
cuted by  and  on  behalf  of  the  Montgomery 
Gas  Company  by  O.  J.  Henderson,  President, 
and  D.  C.  Smallridge,  Secretary-Treasurer, 
and  signed  and  sealed  also  by  said  Small- 
ridge, S.  S.  Wallace,  H.  Lane  and  J.  H.  Bur- 
gess as  directors,  and  constituting  a  major- 
ity of  the  board  of  directors  of  said  company, 
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and  signed  also  by  plaintiffs  In  their  own 
proper  persons;  and  the  deed  made  pursu- 
ant to  said  contract  on  July  26,  1918,  tender- 
ed July  27,  duly  executed  by  and  on  behalf 
of  said  corporation  by  said  O.  J.  Henderson, 
attested  by  the  secretary  and  acknowledged 
In  due  form  as  prescribed  by  the  statute,  and 
by  agreement  delivered  Into  the  hands  of 
the  Kanawha  Valley  Bank  to  be  held  In 
escrow,  and  to  be  delivered  by  It  to  plaintiffs, 
the  purchasers,  on  payment  of  the  cash  pay- 
ment of  $10,000.00  and  their  note  for  a  like 
amount  as  called  for  by  the  deed,  were  in 
fact  the  contract  and  deed  of  said  corpora- 
tion and  were  so  executed  and  delivered  by 
and  with  the  authority  of  said  corporation 
duly  conferred  or  binding  upon  it  by  a  course 
of  dealing  and  holding  out  by  said  com- 
pany of  said  officers  and  directors  as  clothed 
with  such  authority  and  estopping  it  to  deny 
such  authority.  And  also  whether,  as  alleg- 
ed, plaintiffs  had  so  far  complied  with  the[ 
terms  of  said  contract  and  the  agreement 
placing  said  deed  in  escrow,  by  depositing 
with  said  depositary  the  cash  payment  and 
their  note  called  for  and  described  in  the 
deed,  on  July  30,  1918,  while  said  deed  still 
remained  in  the  hands  of  the  depositary,  as 
to  entitle  them  to  specific  performance  of  the 
contract  by  the  defendant  the  Montgomery 
Gas  Company. 

The  circumstances  and  facts  surrounding 
the  parties  at  the  time  of  the  making  of  said 
contract  and  deed  alleged  in  the  bills  are 
not  controverted  by  the  answers  of  the  Mont- 
gomery Gas  Company,  but  the  authority  of 
Henderson,  president,  and  of  his  codlrectors 
to  make  said  contract  and  to  make,  execute 
and  deliver  said  deed  In  escrow  or  otherwise 
without  the  ratification  of  the  stockholders 
owning  at  least  sixty  per  cent,  of  the  capital 
stock  of  the  corporation,  Is  denied;  but 
there  is  no  denial  that  the  officers  and  direc- 
tors undertook  on  behalf  of  said  corporation 
to  enter  Into  said  contract  and  to  make  and 
deliver  the  deed  substantially  as  agreed.  The 
denial  Is  want  of  authority  given  by  law, 
statute  or  holding  out  as  alleged,  so  as  to 
^top  the  corporation  or  stockholders.  And 
It  is  alleged  that  at  an  Informal  meeting  of 
stockholders  held  on  July  31,  1918,  at  which 
the  same  officers  and  directors  with  a  few 
other  stockholders  wer^  present.  In  all  rep- 
resenting 95,612  shares  of  the  150,000  shares 
of  capital  stock  of  the  company,  they  re- 
fused to  ratify  the  said  contract  of  July  25, 
1918,  and  then  and  there  received  and  con- 
sidered the  offer  of  the  Columbia  Carbon 
Company  to  purchase  said  property  at  the 
price  of  $35,000.00,  and  agreed  to  sell  and 
convey  said  property  to  said  company  sub- 
ject to  the  ratification  and  confirmation  of 
the  stockholders  and  directors  at  a  meeting 
to  be  called  and  held  for  that  purpose. 

The  several  exceptions  Interposed  to  these 
aiuiwers,  certified  here  by  the  court  below. 


do  not  point  out  any  particular  allegation 
or  paragraph  of  the  bills  not  responded  to 
by  the  answers.  They  amount  to  nothing 
more  than  general  challenges  of  the  suffi- 
ciency of  the  several  paragraphs  thereof,  to 
put  In  issue  the  question  of  the  corporate 
authority  of  the  officers  and  directors  to  exe- 
cute said  contract  and  deed.  As  defendants' 
counsel  insist,  they  amount  to  nothing  more 
than  a  demurrer  to  the  answers,  challenging 
their  sufficiency  In  law,  not  the  proper  sub- 
ject of  exceptions,  wherefore  not  properly 
certified  to  this  court  under  section  1  of 
chapter  135  of  the  Code. 

[1]  Strictly  speaking  there  Is  no  such  thing 
as  a  demurrer  to  an  answer  In  equity;  and 
exceptions  are  only  proper  where  it  is  con- 
ceived the  answer  is  not  responsive  to  some 
allegation  of  the  bill,  and  a  better  or  more 
specific  answer  is  desired  and  called  for,  or 
where  It  Is  desired  to  rid  the  answer  of 
some  scandalous  or  impertinent  matter. 
Richardson  v.  Donehoo,  16  W.  Va.  686; 
Sandusky  v.  Paris,  49  W.  Va.  150,  38  S.  E. 
563;  1  Barton's  Chancery  Practice,  I  125; 
1  Hogg's  Equity  Procedure,  {  416;  1  Enc. 
Plead.  &  Prac.  895. 

[2]  But  while  this  Is  the  general  rule  re- 
specting exceptions,  a  rather  loose  practice 
seems  to  have  grown  up  in  this  state  and  In 
Virginia,  of  allowing  the  sufficiency  of  an 
answer  to  be  presented  by  some  general  or 
specific  exception  thereto,  having  the  effect 
of  a  demurrer.  Blair  v.  Core,  20  W.  Va.  265 ; 
Bennett  v.  Pierce,  45  W.  Va.  654,  31  S.  E. 
972 ;  Ward  v.  Ward's  Heirs,  50  W.  Va.  517, 
40  S.  E.  472 ;  Kelly  v.  Hamblen,  98  Va.  383, 
36  S.  E.  491.  In  the  latter  case,  where  the 
point  was  not  raised  below,  the  Virginia 
court,  by  Judge  Keith,  referring  to  this  prac- 
tice, says  that  he  neither  approves  nor  con- 
demns it,  but  reserves  it  for  further  consid- 
eration. The  third  point  of  the  syllabus,  how- 
ever, is: 

'*An  exception  to  the  sufficiency  of  an  answer 
is  tantamount  to  an  averment  that  the  answer, 
if  true,  constitutes  no  defense  to  the  complain- 
ants demand." 

In  Blair  v.  Core,  supra,  it  was  held  that  an 
exception  to  an  answer  for  insufficienoy  is 
In  the  nature  of  a  demurrer  and  admits  the 
truth  of  the  matters  excepted  to,  and  it  is  er- 
ror for  the  court  to  sustain  an  exception  to 
matter  alleged  In  the  answer  which,  if  true. 
would  be  proper  ground  of  defense  to  the  bill 
in  whole  or  In  part. 

[3]  In  the  Federal  courts,  agreeable  to  the 
English  Chancery  practice,  the  only  way  of 
testing  the  sufficiency  of  an  answer  on  its 
merits  as  a  defense  to  the  case  made  by  the 
bill,  is  to  have  the  case  set  down  for  hear- 
ing on  the  bill  and  answer.  Louisville  & 
Nashville  R.  R.  Co.  v.  Wright  (C.  C.)  190  Fed. 
252,  and  cases  dted.    In  Walker  y*  Jac^  88 


W.Va,) 


LAWRENCE  v.  MONTGOMERY  GAS  CX>. 

(9«  S.E.) 


499 


Fed.  576,  577,  31  C.  0.  A.  402,  463,  one  of  the 
cases  referred  to,  Judge  Taft  says: 

"The  court  eeems  to  haye  treated  the  exception 
as  if  equivalent  to  a  demurrer  testing  the  suffi- 
ciency of  the  averments  of  the  answer  as  a  de- 
fense to  the  bill  on  its  merits.  This  was  not 
according  to  proper  equity  practice.  There  is 
no  such  thing  as  a  demurrer  to  an  answer  in 
equity.  Grether  v.  Cornell's  Ex'rs,  23  G.  G.  A. 
498,  75  Fed.  742.  The  only  way  by  which  the 
sufficiency  of  an  answer  on  its  merits  as  a 
defense  to  the  case  made  in  the  bill  can  be  test- 
ed is  by  setting  the  case  for  hearing  on  bill 
and  answer.  The  office  of  an  exception  is  to 
raise  the  question  whether  the  averments  and 
denials  of  the  answer  are  sufficiently  responsive 
to  the  allegations  of  the  bill.'* 

In  Grether  v.  Wright,  76  Fed.  742,  23  C. 
C.  A  498,  Judge  Taft  says: 

"The  only  way  by  which  the  sufficiency  of 
an  answer  to  the  bill  in  equity  can  be  tested 
is  by  setting  the  case  down  for  hearing  upon 
bill  and  answer,  the  effect  of  which  is  an  admis- 
sion by  the  complainant  of  all  the  averments  of 
fact  properly  pleaded  in  the  answer  and  a 
waiver  of  any  right  to  contest  them  by  replica- 
tion and  proof;"  citing  Barry  v.  Abbot,  100 
Mass.  396;  Brown  v.  Mortgage  Co.,  110  111. 
235 ;   and  Stone  v.  Moore,  26  IlL  165. 

There  the  demurrer  was  treated  as  an  ap- 
plication to  the  court  to  set  down  the  case 
on  bill  and  answer,  and  upon  appeal  the 
decree  was  considered  as  if  it  had  been  en- 
tered upon  that  theory.  But  if  such  be  the 
proper  practice,  we  need  not  regard  it  in 
the  case  at  bar,  for  in  our  opinion  the  excep- 
tions constitute  suc^  a  challenge  to  the  suffi- 
ciency of  the  answer  as  to  Justify  certifying 
the  questions,  under  section  1  of  chapter  135 
of  the  Gode.  Besides,  the  answers  are  prob- 
ably sufficiently  responsive  to  put  in  issue 
the  authority  either  by  by-law  or  by  hold- 
,ing  out  of  the  president  and  acting  directors 
and  stockholders  to  enter  into  the  contract 
and  to  make  and  acknowledge  the  deed  de- 
livered in  escrow;  and  we  think  the  court 
below  was  right  In  overruling  the  exceptions 
and  that  its  order  should  be  affirmed.  In 
Ward  V.  Ward's  Heirs,  supra.  Judge'  Brannon 
says  that  a  general  objection  will  prove  inad- 
equate when  the  answer  contains  good  and 
bad  matter  distinct  The  points  of  law  which 
the  court  below  regarded  as  presented  by  the 
general  exceptions  will  be  more  properly  pre- 
sented on  the  merits,  when  the  parties  have 
made  up  all  the  issues  and  taken  any  proof 
desired  thereon.  Under  our  statute  all  al- 
legations of  the  bill  not  denied  and  all  mat- 
ters alleged  in  the  answer,  if  any,  constitut- 
ing grounds  for  affirmative  relief  not  contro- 
verted by  reply,  are  by  virtue  of  the  stat- 
ute taken  to  be  true  for  the  purposes  of  the 
decree. 

[4,  61  Gn  the  other  branch  of  the  case  the 
question  is:  Did  the  court  err  in  appointing 


it  did  not  and  that  the  order  of  appointment 
should  be  affirmed.  In  the  first  place,  the 
contract  and  deed  are  alleged  to  have  been, 
and  purport  on  their  face  to  have  been  ex- 
ecuted, and  the  deed  to  have  been  acknowl- 
edged by  and  on  behalf  of  the  corporation, 
by  the  president  and  other  officers  by  its  au- 
thority duly  given.  The  acknowledgment  of 
the  president  to  the  deed,  sworn  to  as  the 
law  requires,  so  attests.  The  verifications 
to  the  answers  filed  were  made  by  the  same 
officer  who  executed  and  swore  to  the  ac- 
knowledgment to  the  deed.  The  authority 
of  these  officers  to  cancel  the  contract  and 
deed  is  supported  by  no  better  evidence  than 
their  original  authority  to  make  and  execute 
the  same.  It  is  alleged  in  these  answers 
that  the  executive  officers  acted  in  good  faith 
and  as  they  thought  for  the  best  interest  of 
the  corporation,  and  with  the  belief  and 
faith  that  their  action  would  be  ratified  by 
corporate  action.  Yea,  more,  notwithstanding 
the  general  denial  of  authority  and  with 
knowledge  of  the  only  authority  which  these 
officers  had,  it  is  alleged  that  respondent  in 
good  faith  did  all  that  was  required  by  the 
terms  of  the  contract  with  the  purpose  of 
fully  performing  the  contract,  by  executing 
the  deed  and  tendering  it  and  subsequently 
delivering  it  into  escrow  as  alleged.  More- 
over, as  further  evidencing  a  course  of  deal- 
ing and  holding  out  of  these  officers  as  hav- 
ing plenary  authority,  the  answers  allege 
that  on  the  very  day  on  which  it  is  admitted 
plaintiffs  were  entitlied  by  the  agreement 
putting  the  deed  in  escrow,  to  make  the 
cash  payment  and  deliver  their  note  for  the 
deferred  pajrment  and  take  up  the  deed,  but 
after  notice  to  the  bank  not  to  deliver  it. 
these  same  officers  and  directors  without 
previous  corporate  authority  began  negotia- 
tions with  the  Golumbia  Garbon  Company 
to  sell  the  property  to  it  for  a  larger  price, 
and  that  at  the  so-called  informal  meeting 
of  stockholders  representing  95,612  shares 
they  actually  considered  the  proposal  of  the 
Golumbia  Garbon  Gompany  and  undertook  to 
sell  the  property  to  that  company  for  a  larg- 
er price,  subject,  it  is  alleged,  to  approval 
and  ratification  by  stockholders  and  directors 
at  a  regular  or  formal  meeting. 

We  observe  also  by  the  admissions  of  the 
answers  that  on  July  30,  1918^  the  last  day, 
according  to  the  contention  of  the  defendant 
company,  given  plaintiffs  to  comply  with  the 
contract  by  making  the  cash  payment  and 
execution  and  delivery  of  their  note,  counsel 
was  employed  for  the  company  to  notify 
them  of  their  alleged  default,  and  in  a  letter 
addressed  to  them,  signed  Montgomery  Gas 
Gompany  by  Lw  Burke  O'Neal,  Attorney,  there 
is  not  the  slightest  suggestion  of  want  of  au- 
thority of  the  officers  to  make  the  contract 
or  deed,  but  on  the  contrary  a  recognition  of 
their  authority,  representation  of  a  compli- 
a  special  receiver?    We  are  of  opinion  that  |  ance  with  a  contract  on  the  part  of  the  com- 
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pany  and  failure  on  plaintiffs'  part  to  comply 
tberewlth,  wherefore,  and  for  no  other  rea- 
son, plaintiffs  were  notified  that  said  contract 
had  been  canceled  and  rescinded,  and  the  deed 
left  in  escrow  with  the  bank  recalled.  Mr. 
O'Neal  is  counsel  for  defendants  in  this  suit. 
If  this  notice  was  given  with  corporate  au- 
thority, it  amounted  to  a  recognition  of  au- 
thority of  the  agents  to  make  the  contract 
and  deed,  not  denial  thereof.  O'Neal's  au- 
thority is  not  denied  by  the  answers.  The 
first  denial  of  authority  to  make  the  contract 
and  deed,  so  far  as  the  record  shows,  appear- 
ed in  the  answers  to  the  bills  in  this  cause. 

The  claim  that  plaintiffs  had  forfeited 
their  right  to  specific  performance  of  the  con- 
tract because  of  their  alleged  failure  to  com- 
ply therewith  finds  little  justification  in  the 
record  as  now  presented.  Regardless  of  the 
claim  that  the  contract  provided  that  the 
first  payment  and  execution  of  the  note  should 
be  made  on  the  signing  and  delivery  of  thfi 
deed,  reasonable  time  to  examine  the  title 
and  make  provision  for  payment  was  con- 
templated. That  this  was  the  understanding 
is  evidenced  by  the  acts  and  conduct  of  the 
parties  tn  putting  the  deed  in  escrow  and  giv- 
ing them  until  July  30th  to  comply.  In  the 
meantime  an  abstract  of  title  was  called 
for  and  not  furnished,  requiring  the  em- 
ployment of  counsel  by  plaintiffs  to  examine 
the  records,  resulting  in  the  discovery  of  a 
mortgage  on  the  property  securing  a  large 
amount  of  bonds  of  the  gas  company,  and 
necessity  for  its  removal  We  do  not  think 
that  time  was  made  the  essence  of  the  con- 
tract. The  contract  did  not  so  provide.  The 
contract,  if  valid,  called  for  a  good  mer- 
chantable title,  and  the  pundiasers  were  enti- 
tled to  call  for  a  deed  clear  of  incumbrances. 
The  officers  of  the  company  were  informed 
that  the  title  was  being  examined  by  coun- 
sel, and  in  the  forenoon  of  July  80th  plain- 
tiff made  the  deposit  and  delivered  the  note 
and  demanded  the  deed  from  the  depositary 
where  it  was  still  on  deposit,  which  be- 
cause of  the  notice  of  the  defendant  was 
denied  them.  On  the  record  as  now  pre- 
sented, we  think  performance  within  a  rea- 
sonable time  on  the  part  of  each  of  the  par- 
ties was  all  that  was  required,  and  if  the 
contract  strictly  construed  required  more, 
compliance  within  a  shorter  time  was  waiv- 
ed by  the  parties. 

To  secure  a  reversal  of  the  decree  appoint- 
ing a  special  receiver  counsel  for  defend- 
ants appeal  to  the  general  rule  recognized 
in  Kanawha  Ck)al  Ck).  v.  Ballard  &  Welch 
Coal  Co.,  43  W.  Va.  721,  732,  29  S.  E.  514; 
Wilson  V.  Maddox,  46  W.  Va.  641,  33  S.  B. 
775 ;  Freer  v.  Davis,  52  W.  Va.  35.  36,  43  S. 
B.  172,  94  Am.  St.  Rep.  910;  and  Suit  v. 
Hochstetter  Oil  Co.,  63  W.  Va.  317,  334,  335, 
61  S.  E.  307;  that  to  justify  such  appoint- 
ment plaintiff  must  show,  either  that  he  has 
a  clear  right  to  the  property  itself,  to  charge 


it  with  a  lien,  or  that  it  constitutes  a  special 
fund  to  which  he  has  the  right  to  resort  for 
the  satisfaction  of  his  claim;  and,  secondly, 
that  the  possession  of  the  property  was  ob- 
tained by  fraud,  or  that  the  property  itself 
or  the  Income  arising  from  it  is  in  danger  of 
loss  from  the  negligent  waste,  misconduct  or 
insolvency  of  the  defendant. 

In  the  case  as  presented,  we  are  of  opinion 
that  the  plaintiffs  have  made  out  a  clear 
prima  fade  case  of  right  to  the  property. 
True,  the  defendants,  represented  by  the 
same  officers  who  executed  the  contract  and 
deed,  deny  their  authority  in  the  premises, 
but  no  stockholder  or  other  representative 
has  done  so  by  answer  in  the  cause;  but  a 
number  of  our  decisions  say  that  a  corpora- 
tion may  be  bound  by  its  agents  in  the  same 
way  that  an  individual  may  be  bound,  and 
that  where  a  contract  or  deed  regular  on  its 
face,  under  the  seal  of  the  corporation  Is 
signed  and  acknowledged  by  its  c^ief  officers 
and  delivered  to  the  grantee,  authority  on 
the  part  of  the  officers  to  make  the  instru- 
ment will  be  presumed,  and  that  the  burden 
is  upon  the  corporation  to  show  want  of  au- 
thority. Fidelity  Co.  v.  Railroad  Co.,  32  W. 
Va.  244,  256,  257,  9  S.  E.  180 ;  Ruffner  Bros. 
V.  Welton  Coal  &  Salt  Co.,  36  W.  Va.  244, 
15  S.  E.  48;  Boyce  v.  Montauk  Gas  Coal  Co., 
37  W.  Va.  73, 16  S.  E.  501 ;  Denepwater  Coun- 
cil v..Renick,  59  W.  Va.  343,  346,  53  S.  R 
552;  Hartley  v.  Ault  Woodenware  Co.,  97 
S.  E.  137.  Prima  facie  we  must  say  plaintiffs 
have  made  out  a  clear  case  of  right  to  the 
property,  and  besides  the  prima  facie  effect 
of  the  contract  and  deed,  the  admissions  and 
prior  and  subsequent  conduct  of  the  agents 
and  stockholders  strongly  tend  to  confirm  the 
fact  of  general  plenary  power  on  the  part 
of  the  officers  executing  the  contract  and 
deed  involved  here. 

Standing  then  on  these  prima  fade  rights, 
with  nothing  shown  to  overcome  them.  Is 
there  not  also  evidence  of  fraud  and  conspir- 
acy on  the  part  of  the  same  officers,  direc- 
tors and  stockholders  and  the  Columbia  Car- 
bon Company  to  deprive  plaintiffs  of  their 
lawful  rights?  It  Is  admitted  in  the  answers 
that  almost  immediately  after,  tf  not  before, 
attempting  to  cancel  the  contract  vdth  plain- 
tifl^  and  recall  their  deed,  the  same  oflScers 
entered  into  the  contract  of  sale  and  pur- 
chase to  the  Columbia  Carbon  Company* 
and  after  this  suit  was  brought  agreed  that 
the  gas  company  would  defend  the  suit,  and 
if  successful,  convey  the  property  to  the 
carbon  company;  and  before  the  rights  of 
plaintiffs  were  determined,  the  carbon  com- 
pany was  put  in  possession  of  the  property 
with  authority  to  drill  and  to  sell  and  dis- 
pose of  the  oil.  If  plaintiffs  are  entitled  to 
the  property,  this  was  a  fraud  upon  them. 
The  carbon  company,  it  appears,  owns  the 
property  on  the  adjoining  lots,  on  which  It 
has  wells  and  is  producing  great  quantities 
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of  oU.  The  gas  company  will  have  no  inter- 
est in  the  oil  if  it  succeeds  in  defeating  plain- 
tUTs  in  this  case.  The  carbon  company  has 
everything  to  gain  and  nothing  to  lose  by  do- 
ing what  the  bill  alleges  it  is  doing,  namely, 
working  the  wells  in  which  it  has  absolute 
right  to  the  detriment  of  the  well  on  the 
property  in  controversy.  And  it  has  given  no 
bond  for  faithful  administration,  and  plain- 
tiffs  are  left  without  assurance  of,  or  means 
of  proving,  disinterested  operation  on  the 
lot  they  claim.  In  cases  like  this  courts  are 
vested  with  large  discretionary  powers  Ih  the 
appointment  or  refusal  to  appoint  special  re- 
ceivers; and  as  we  find  no  abuse  of  that 
discretion  in  the  case  at  bar,  we  are  not 
called  upon  to  review  or  reverse  its  action. 
Smith  V.  Brown,  44  W.  Va.  342,  30  S.  B.  160; 
Alderson  on  Receivers,  108,  f  84. 

As  a  result  of  the  foregoing  considerations, 
we  are  of  opinion  to  also  affirm  the  decree 
below  appointing  the  special  receiver,  and 
to  remand  the  cause  for  further  proceedings. 


(M  W.  Va.  S19) 

KAY  V.  PINEY  GOAL  &  COKE  CO.  et  al. 

(No.  3788.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  27, 1919.) 

(Syllabus  ly  the  Court,) 

OOSPOBATIONS    «s>123(24)— OwNSB'8    PIXDOB 

OF  Stock  to  Cobporation— NoTxcnt— Riqhts 

OF  OWKEB  AND  PUBCHASSB. 

Where  the  owner  of  corporate  stock  pledges 
it  to  a  corporation  to  secure  advancements 
made  by  it  to  another  corporation  in  which  he 
is  interested,  and  such  pledgee  deposits  such 
Btock  with  a  bank  as  collateral  security  for  its 
indebtedness  to  such  bank,  and  such  bank,  upon 
its  debtor  being  adjudicated  bankrupt,  sells  such 
stock  to  satisfy  its  debt,  at  which  nile  one  of 
the  active  managing  officers  of  the  bankrupt  cor- 
poration becomes  the  purchaser,  and  such  officer 
so  purchasing  said  stock  had  full  knowledge  at 
the  time  of  the  deposit  of  such  stock  with  his 
company  by  the  owner  that  it  was  only  deposited 
for  the  purpose  aforesaid,  and  became  an  in- 
dorser  on  the  notes  for  which  such  stock  is 
deposited  with  the  bank  as  collateral,  knowing 
that  such  stock  is  being  used  by  his  company  in 
violation  of  the  contract  under  which  it  holds 
the  same,  such  managing  officer  so  becoming  the 
purchaser  of  such  stock  cannot  hold  the  same 
against  the  true  owner  thereof  after  all  ad- 
vancements for  which  the  stock  was  deposited  as 
security  have  bean  paid. 

Appeal  from  (^rcuit  Court,  Kanawha 
County. 

Suit  by  James  Kay  against  the  Piney  Coal 
k,  Coke  Company,  William  D.  Boyer,  and 
others.  Decree  for  plaintiff  in  part,  with 
holding  that  defendant  Boyer  was  the  owner 
of  certain  stock  as  between  himself  and  plain* 


tiff,  and  plaintiff  appeals.  Decree  for. plain- 
tiff reversed,  and  decree  affirmed  in  part  and 
remanded. 

W.  D.  Payne  and  Geo.  B.  Price,  both  of 
Charleston,  for  api)ellant. 

Ira  E.  Robinson  and  Davis,  Davis  &  Hall, 
all  of  C!harleston,  for  appellees. 

RITZ,  J.  The  question  involved  in  this 
suit  is  the  ownership  of  250  shares  of  the 
stock  of  Piney  Coal  &  Ck>ke  Company,  of  the 
par  value  of  $25,(XX). 

The  Piney  Colliery  owned  a  tract  of  coal 
land  at  Stanaford,  in  Raleigh  county,  which 
it  leased  to  the  defendant  Piney  Coal  &  Coke 
Company  for  the  purpose  of  producing  the 
coal  therefrom.  This  company  conducted  op- 
erations upon  the  land  for  several  years, 
when  it  subleased  the  same,  with  the  con- 
sent of  its  lessor,  to  the  Piney  Mining  Com- 
pany, who  thereafter  continued  the  produc- 
tion of  coal  from  the  land  until  the  sale  of 
its  properties,  as  hereinafter  referred  to. 
The  defendant  Wm.  D.  Boyer  owned  $70,000 
of  the  preferred  stock  and  $40,000  of  the 
common  stock  of  the  defendant  Piney  Coal  & 
Ck)ke  Company,  and  he  was  likewise  an  offi- 
cer and  director  in  that  company.  Twenty- 
five  thousand  dollars  of  this  preferred  stock 
held  by  him  was  represented  by  certificate 
No.  35  for  250  shares,  which  is  the  stock  in 
controversy.  In  the  year  1907  the  Piney 
Coal  &  Coke  Company,  while  it  was  engaged 
in  carrying  on  the  coal  mining  ^business,  se- 
cured a  loan  of  $20,000  from  the  Charleston 
National  Bank,  giving  its  note  for  that 
amount  indorsed  by  the  defendant  Wm.  D. 
Boyer,  who  pledged  as  further  security  for 
said  note  said  250  shares  of  stock.  This 
note  was  curtailed  from  time  to  time  until 
it  was  reduced  to  the  sum  of  $6,500.  This 
company  also  securled  another  loan  of  $5,- 
000  from  said  bank  upon  the  note  of  the  de- 
fendant Wm.  I3.  Boyer  indorsed  by  his  broth- 
er, S.  G.  Boyer,  and  to  further  secure  the 
payment  of  this  $5,000  note  the  said  250 
shares  of  stock  also  stood  as  collateral. 
When  the  defendant  Piney  Oal  &  Coke  Com- 
pany made  the  sublease  of  the  property  to 
the  Piney  Mining  Company,  said  last-named 
company  assumed  all  of  the  debts  of  the 
said  Piney  Coal  &  Coke  Company,  including 
the  said  sum  of  $11,500  above  referred  to  due 
the  Charleston  National  Bank.  Upon  the 
organization  of  the  Piney  Mining  Company 
the  defendant  Wm.  D.  Boyer  was  very  sub- 
stantially interested  therein,  and  he  became 
president  thereof.  During  the  early  part  of 
its  operations  said  Piney  Mining  Company 
sold  its  output  of  coal  through  the  Maryland 
Coal  &  Coke  Company,  a  selling  agency  with 
an  office  in  (Charleston,  W.  Va.  The  Piney 
Mining  Company,  because  of  the  fact  that  it 
had  to  pay  its  men  twice  &  month,  and  only 
received  pay  for  the  coal  once  a  month,  f re- 
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quently  had  to  call  upon  its  sales  ai^ent  for 
advancements  to  meet  its  pay  rolls.  These 
advancements  were  made  by  the  Maryland 
Coal  &  Coke  Company  from  time  to  time  un- 
til the  Piney  Mining  Company,  it  seems,  be- 
came indebted  to  that  company  in  as  large 
an  amount  as  it  cared  to  carry.  Accordingly 
a  request  from  the  Piney  Mining  Company 
to  advance  money  to  meet  one  of  its  pay 
rolls  was  refused  by  the  Maryland  Coal  & 
Coke  Company,  and  the  Piney  Mining  Com* 
pany  was  compelled  to  secure  the  funds  from 
some  other  source. 

The  New  River  &  Ohio  Coal  Company  was 
also  a  sales  agent  with  its  main  office  in  the 
city  of  Charleston,  and  doing  a  very  large 
business  in  the  way  of  buying  and  selling 
coal.  Upon  application  it  advanced  to  the 
Piney  Mining  Company  the  funds  necessary 
to  meet  the  pressing  obligations  of  that  com- 
pany, and  that  company  turned  over  the 
handling  of  its  output  to  the  New  River  & 
Ohio  Coal  Company  with  the  understanding 
that  that  company  would  make  advancement's 
to  it  from  time  to  time,  as  might  be  required, 
to  meet  Its  obligations,  repaying  itself  out 
of  the  proceeds  of  the  coal.  This  Involved 
the  taking  up  by  the  New  River  &  Ohio  Coal 
Company  of  the  balance  due  the  Maryland 
Coal  &  Coke  Company  by  the  Piney  Mining 
Company.  Shortly  after  this  arrangement 
was  made  the  New  River  &  Ohio  Coal  Com- 
pany desired  to  borrow  some  money  from  the 
Charleston  National  Bank,  to  be  used  in 
making  advahces  to  various  coal  companies 
for  whom  it  was  selling  coal.  At  this  time 
the  officers  of  the  New  River  &  Ohio  Coal 
Company  were  M.  T.  |Roach,  president,  the 
plaintiff,  James  Kay,  vice  president,  and  one 
Guy  M.  Deane,  secretary  and  treasurer. 
These  three  parties  also  constituted  the  board 
of  directors,  and  had  .full  and  exclusive 
charge  of  the  business  of  the  New  River  & 
Ohio  Coal  Company.  In  fact,  it  appears 
that  they  were  the  only  parties  who  had  any 
interest  therein.  The  matter  of  buying  the 
coal  and  selling  the  coal  was  intrusted  to 
and  was  under  the  immediate  charge  of  the 
president,  M.  T.  Roach.  The  matter  of  con- 
ducting the  company's  financial  affairs  was 
under  the  immediate  charge  of  the  plaintiff, 
James  Kay,  and  the  said  Guy  M.  Deane, 

When  the  New  River  &  Ohio  Coal  Company 
made  application  to  the  Charleston  National 
Bank  for  this  loan  of  $25,000,  it  was  advised 
that  that  bank  was  already  carrying  the 
$11,500  above  referred  to  for  the  Piney  Min- 
ing Company,  being  the  $6,500  note  of  the 
Piney  Coal  &  Coke  Company  and  the  $5,000 
note  of  Wra.  D.  Boyer,  both  of  which  notes, 
however,  had  been  assumed  by  said  Piney 
Mining  Company,  and  that,  inasmuch  as  the 
New  River  &  Ohio  Coal  Company  was  then 
selling  the  coal  for  the  Piney  Mining  Com- 
pany, it  was  In  a"  very  much  better  position 
to  collect  these  amounts  than  the  bank,  and 
before  the  bank  would  make  any  loan  to 


the  New  River  &  Ohio  Coal  Company  these 
notes  would  have  to  be  taken  up.  At  this 
time  the  New  River  &  Ohio  Coal  Company 
had  already  made  considerable  advancements 
to  the  Piney  Mining  Company,  but  it  like- 
wise had  a  considerable  amount  of  coal  be- 
longing to  the  said  company  which  it  had 
not  accounted  for.  With  a  view  to  securing 
the  loan  from  the  Charleston  National  Bank 
it  proposed  that  it  would  take  up  the  $11,500 
aforesaid  and  carrs'  it  as  an  advancement 
to  the  Piney  Mining  Company  in  the  same 
way  as  other  advancements,  except  that  it 
would  hold  the  stock  of  the  Piney  Coal  & 
Coke  Company  as  collateral  to  secure  the 
same.  This  arrangement  was  satisfactory 
to  the  Piney  Mining  Company,  and  also  to 
Boyer,  the  owner  of  the  stock.  It  was  then 
determined  that  the  New  River  &  Ohio  Coal 
Company  would  endeavor  to  get  the  control 
of  this  250  shares  of  stock,  not  only  to  se- 
cure the  $11,500  for  which  it  was  then  col- 
lateral, but  also  as  security  for  any  other 
advancements  that  might  be  made  by  the 
New  River  ft  Ohio  Coal  Company  to  the 
Piney  Mining  Company;  or  rather  it  se&ns 
that  the  first  intention  of  the  New  ^ver  & 
Ohio  Coal  Company's  officers  was  to  get  the 
absolute  control  of  this  250  shares  of  stock 
so  that  it  might  pledge  it  and  do  what  It 
pleased  with  It  Boyer,  however,  refused  to 
consent  to  this  arrangement,  as  Is  clearly 
shown  by  the  evidence.  He  did  agree,  how- 
ever, after  considerable  negotiations  with 
him  through  Deane,  the  secretary-treasurer 
of  the  New  River  &  Ohio  Coal  Company,  and 
Roach,  its  president,  that  this  250  shares  of 
stock  might  be  held  by  the  New  River  &  Ohio 
Coal  Company,  not  only  to  secure  the  $11,- 
500,  but  also  to  secure  any  other  advance- 
ments made  by  that  company  to  the  Piney 
Mining  Company. 

To  carry  put  this  arrangement  Deane  pre- 
pared an  assignment  or  transfer  of  the  stock 
from  Boyer  to  the  New  River  &  Ohio  Coal 
Company.  This  assignment  or  transfer  was 
absolute  on  its  face,  and  purported  to  sell 
and  transfer  to  the  New  River  &  Ohio  Coal 
Company  for  a  valuable  consideration  said 
250  shares  of  stock,  or  whatever  equity  Boy- 
er had  therein.  ThiB  assignment  was  sent 
to  Boyer  with  a  letter  in  which  it  was  ex- 
plained that  the  stock  would  be  held  by  the 
New  River  &  Ohio  Coal  Company  to  secure 
the  $11,500  which  it  would  take  up  in  the 
Charleston  National  Bank,  as  well  as  any 
other  advancements  it  might  make  to  the 
Piney  Mining  Company,  and* that,  whenever 
the  advancements  made  by  it  to  the  Piney 
Mining  Company  were  fully  repaid,  said 
stock  should  be  returned  to  Wm.  D.  Boyer, 
the  owner  thereof.  This  was  in  accordance 
with  Boyer's  arrangement.  When  he  receiv- 
ed this  letter  and  the  form  of  assignment 
which  he  was  requested  to  execute,  he  made 
an  addenda  to  the  assignment  showing  that 
the  stock  was  transferred  by  him  to   the 
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New  River  &  Ohio  Coal  Company  to  be  held 
by  it  in  accordance  with  and  under  the  terms 
of  the  letter  of  Guy  M.  Deane  to  him  of 
March  5,  1913,  which  was  the  date  of  the  let- 
ter above  referred  to  transmitting  the  as- 
signment to  him  for  execution,  and  after 
making  this  addenda  to  the  assignment  he 
executed  it  and  returned  it  to  the  New  Riv- 
er &  Ohio  Coal  Company.  The  New  Jliver  & 
Ohio  Coal  Company  then  executed  its  note 
to  the  Charleston  National  Bank  for  the  sum 
of  $20,000,  which  note  was  indorsed  by 
Roach,  its  president,  and  Kay,  its  vice  pres- 
ident, and  with  which  note  there  was  depos- 
ited as  collateral  the  250  shares  of  stock  own- 
ed by  Boyer  in  the  Piney  Coal  &  Coke  Com- 
pany above  referred  to,  and  also  some  other 
securities  owned  by  Kay  and  Roach,  as  well 
as  the  two  notes,  one  of  the  Piney  Coal  & 
Coke  Company  for  $6,500,  and  the  other  of 
Wm.  D.  Boyer  for  $5,000,  for  which  the  stock 
had  been  theretofore  held  by  the  bank  as  col- 
lateral. 

On  the  same  day  that  this  collateral  agree- 
ment was  made  with  the  bank  the  bank  ex- 
ecuted an  assignment  to  the  New  River  & 
Ohio  Coal  Company  transferring  to  it  the 
two  notes  above  referred  to,  together  with 
the  collateral  held  by  the  bank  to  secure  the 
same,  and  the  collateral  agreement  then  ex- 
ecuted by  the  New  River  &  Ohio  Coal  Com- 
pany to  the  bank  retransferred  these  two 
notes,  together  with  all  of  the  interest  of 
said  New  River  &  Ohio  Coal  Company  In  the 
250  shares  of  stock,  to  the  bank  as  collateral 
to  secure  the  payment  of  the  $20,000  note. 
As  before  stated,  certain  collateral  of  Kay 
and  Roach  was  also  deposited  with  this  note, 
and  they  executed  the  collateral  agreement 
transferring  the  same  to  the  bank.  To  this 
collateral  agreement  was  attached  the  as- 
signment made  by  Boyer  to  the  New  River  & 
Ohio  Coal  Company,  in  which  it  was  shown 
that  the  stock  was  to  be  held  by  the  New 
River  &  Ohio  Coal  Company  under  the  pro- 
visions of  the  letter  of  Guy  M.  Deane  of 
March  5,  1913,  which  letter  provided  that  it 
would  be  held  as  collateral  to  secure  any 
advancements  made  by  that  company  to  the 
Piney  Mining  Company  and  to  be  returned 
to  Boyer  whenever  such  advancements  were 
repaid.  This  letter  was  not  attached  to  the 
assignment  turned  over  to  the  bank  and  at- 
tached to  the  collateral  agreement,  but  M 
was  referred  to  by  date,  and,  as  above  stated, 
this  collateral  agreement  assigning  to  the 
bank  the  two  notes  above  referred  to,  and  all 
of  the  interest  of  the  New  Jliver  &  Ohio 
Coal  Company  in  the  250  shares  of  stock,  and 
certain  other  stocks  owned  by  Kay  and 
Roach,  was  executed  by  the  New  River  ft 
Ohio  Coal  Company  by  Guy  M.  Deane,  its 
treasurer,  and  by  James  Kay  and  M.  T. 
Roach  tn  their  individual  capacities,  in  order 
to  transfer  their  title  to  the  stocks  owned  by 
them. 

This  S20.000  note  thus  secured  was  carried 


in  the  Charleston  National  Bank  for  about 
a  year,  at  the  end  of  which  time  arrange- 
ments were  made  with  the  Kanawha  Valley 
Bank  to  make  a  loan  of  $25,000  to  the  New 
River  &  Ohio  Coal  Company,  from  the  pro- 
ceeds of  which  was  to  be  taken  up  the  $20,- 
000  loan  at  the  Charleston  National  Bank. 
This  loan  was  accordingly  taken  up  at  the 
Charleston  National  Bank  and  the  securities 
surrendered  to  the  New  River  &  Ohio  Coal 
Company.  This  250  shares  of  stock,  which 
had  been  asslgiled  on  the  back  thereof  in 
blank  by  Boyer  when  he  deposited  it  as  col- 
lateral in  the  first  instance  to  secure  the  debt 
of  the  Piney  Coal  &  Coke  Company,  was  de- 
posited with  the  Kanawha  Valley  Bank  un- 
der a  collateral  agreement  that  it  should  be 
held  to  secure  the  payment  of  the  $25,000 
loan  made  by  that  bank  to  the  New  River  & 
Ohio  Coal  Company.  The  agreement  under 
which  Boyer  transferred  this  stock  to  the 
New  River  &  Ohio  Coal  Company  was  care- 
fully con(:ealed  from  the  Kanawha  Valley 
Bank,  and  it  had  no  notice  that  the  New  Riv- 
er &  Ohio  Coal  Company  was  not  the  owner 
of  this  stock,  or  at  least  was  not  fully  au- 
thorized to  use  it  as  it  pleased.  The  collat- 
eral agreement  executed  to  the  Kanawha 
Valley  Bank  provided  that  the  stock  should 
be  held,  not  only  as  collateral  to  secure  the 
$25,000  loan  made  at  that  time,  but  also  as 
security  for  any  other  debts  which  the  New 
,River  &  Ohio  Coal  Company  then  owed,  or 
might  thereafter  owe,  said  bank. 

This  stock  remained  with  the  Kanawha 
Valley  Bank  until  the  New  River  &  Ohio 
Coal  Company  was  adjudged  bankrupt.  At 
that  time  it  owed  the  Kanawha  Valley  Bank 
about  $32,000.  Upon  $20,000  of  this  $32,000 
the  plaintiff,  James  Kay,  and  M.  T.  Roach, 
the  president  of  the  company,  were  indors- 
ers.  For  the  other  $12,000  the  bank  held  an 
assignment  of  some  debts  due  the  New  River 
&  Ohio  Coal  Company,  and  also  held  the  250 
shares  of  Piney  Coal  &  Coke  Company  stock 
above  referred  to,  and  some  other  stocks  as 
security  for  all  of  its  indebtedness.  It  called 
upon  Kay  to  take  up  the  notes  upon  which 
he  was  Indorser,  and  he  did  take  up  the  $20,- 
000  that  he  had  indorsed,  with  the  under- 
standing and  agreement  with  the  bank  that 
any  balance  remaining  of  the  collateral  which 
it  held,  after  pajing  off  the  New  River  & 
Ohio  Coal  Company's  debts  to  it,  would  be 
held  by  the  bank  for  his  benefit  The  bank 
collected  on  the  .other  securities  held  by  it, 
some  $5,000,  leaving  a  balance  of  something 
like  $7,000,  for  which  its  only  security  was 
the  250  shares  of  stock  owned  by  the  defend- 
ant Boyer.  Under  an  order  entered  by  the 
referee  in  bankruptcy,  the  bank  and  the  trus- 
tee in  bankruptcy  advertised  the  stock  for 
sale.  Before  the  sale  was  made  Boyer*s  at- 
torney observed  the  advertisement,  and  at 
his  request  the  day  of  sale  was  postponed 
until  Boyer  could  be  communicated  with  and 
be  present  at  the  sale,  if  he  desired  to  do  so. 
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He  came  to  Obarleston  on  the  day  of  the 
siile,  or  the  day  before,  and  had  a  conversa- 
tion with  the  cashier  of  the  Kanawha  Val- 
ley Bank  and  the  attorney  for  the  plaintiff, 
Kay,  in  which  conversation  theae  parties 
were  Informed  of  Beyer's  Interest  in  the 
stock.  There  Is  some  contradiction  in  the 
testimony  as  to  whether  or  not  on  this  oc- 
casion they  were  shown  the  papers  by  which 
Boyer  assigned  the  stock  to  the  New  River 
&  Ohio  Goal  Company,  some  of  the  witnesses 
contending  that  at  this  time  these  papers 
were  shown  to  Kay's  attorney,  and  he  con- 
tending, on  the  other  hand,  that  he  has  no 
recollection  thereof. 

This  is  not  at  all  material,  however,  inas- 
much as  all  of  the  parties  agree  that  the  de- 
fendant Boyer  and  his  attorney  on  that  oc- 
casion informed  Kay's  attorney  and  the 
cashier  of  the  bank  of  Beyer's  claim  to  the 
stock,  but  it  was  likewise  admitted  that.  If 
the  bank  had  no  knowledge  of  this  claim  at 
the  time  it  took  the  stock  as  collateral,  its 
rights  could  not  be  affected,  but  the  defend- 
ant Boyer  on  that  occasion  declared  that  he 
intended  to  hold  Kay  responsible  to  him  if 
he  lost  the  stock.  Boyer  was  asked  if  he  de- 
sired to  bid  on  the  stock  at  the  sale,  but  re- 
plied that  he  had  no  money  with  which  to 
make  the  purchase,  and,  being  advised  that 
Kay  would  bid  up  to  $12,500  on  it,  replied 
that  that  was  all  right ;  that  he  would  at- 
tempt to  hold  Kay  for  the  value  of  the  stock 
on  account  of  its  misappropriation  by  the 
New  River  &  Ohio  Coal  Company.  The  stock 
was  sold  and  was  purchased  by  the  plaintiff 
Kay  for  the  sum  of  $12,500.  Of  this  sum  the 
bank  applied  the  sum  of  $7,000  in  round  num- 
bers to  the  discharge  of  the  balance  of  its 
debt  against  the  New  River  &  Ohio  Goal 
Company,  and  the  remainder  it  turned  over 
to  the  plaintiff,  Kay,  to  be  credited  upon  the 
debts  of  the  New  River  &  Ohio  Goal  Compa- 
ny that  he  had  taken  up  from  the  bank,  upon 
which  he  was  indorser.  The  stock  was  as- 
signed to  Kay  by  the  bank  and  by  the  trus- 
tee in  bankruptcy,  and  turned  over  to  his  at^ 
torney.  The  defendant  Piney  Coal  &  Coke 
Company,  however,  refused  to  recognize  Kay 
as  the  owner  of  the  stock,  and  refused  to 
transfer  the  same  to  him  upon  the  books  of 
the  company. 

The  matter  remained  in  this  condition  for 
some  little  time  until  an  advantageous  sale 
of  the  properties  of  the  Piney  Coal  &  Coke 
Company  had  been  made,  and  Kay,  desir- 
ing to  participate  in  the  distribution  of  the 
proceeds  of  this  sale,  brought  this  suit  to 
compel  the  defendant  Piney  Goal  &  Coke 
Company  to  transfer  the  stock  to  him  upon 
the  books  of  the  company,  and  recognize  him 
as  the  owner  thereof,  and  to  pay  to  him  any 
amount  which  the  owner  of  said  stock  would 
be  entitled  to  receive  upon  a  disbursement 
of  the  proceeds  of  the  sale  of  the  company's 
property.  An  attachment  was  issued  against 
tlie  property  of  the  company,  and  in  order 


that  the  sale  might  not  be  Interfered  with, 
by  agreement  of  the  parties,  there  was  de 
posited  in  a  bank  the  sum  of  $45,000,  out  of 
which  was  to  be  paid  whatever  amount  the 
owner  of  said  stock  would  be  entitled  to  re- 
ceive whenever  it  was  determined  who  was 
the  real  owner  thereof,  and  the  balance  of 
said  fund  returned  to  the  defendant  Boyer. 
Upon  a  trial  of  the  case  in  the  court  of  com- 
mon pleas  of  Kanawha  county  it  was  beld 
that  the  plaintiff,  Kay,  was  the  owner  of  the 
stock,  and  a  decree  entered  directing  the 
holder  of  the  fund  aforesaid  to  pay  him 
about  the  sum  of  $40,000,  which  was  the 
amount  that  the  owner  of  said  stock  would 
be  entitled  to  on  a  distribution  of  the  funds 
arising  from  the  sale  of  the  company's  prop- 
erty. An  appeal  was  taken  from  this  decree 
to  the  circuit  court  of  Kanawha  county,  and 
upon  a  hearing  in  that  court  the  same  was 
reversed,  and  a  decree  entered  there  finding 
that  Boyer  was  the  real  owner  of  the  stock, 
but  that  Kay  was  entitled  to  have  refunded 
to  him  the  sum  of  $12,500  paid  by  him  for 
said  stock  at  the  sale  thereof  as  collateral, 
with  interest  upon  that  sum  from  the  date  of 
the  sale  until  paid,  and  decreeing  the  bal- 
ance of  said  fund  to  be  paid  over  to  the 
defendant  Boyer.  From  this  decree  the  plain- 
tiff, Kay,  prosecutes  this  appeal. 

The  above  narrative  does  not  cover  all  of  the 
facts  in  connection  with  the  transaction,  but 
indicates  the  successive  steps  leading  up  to  the 
sale  of  this  stock  and  the  purchase  thereof  by 
the  plaintiff,  K&j,  There  is  c^tain  testimo- 
ny in  the  record  to  which  it  is  necessary  to 
call  particular  attention,  and  to  which  con- 
sideration must  be  given  In  order  to  a  cor- 
rect determination  of  the  rights  of  the  par- 
ties. The  plaintiff,  Kay,  swears  that  he  did 
not  know  that  there  was  any  limitation  upon 
the  right  of  the  New  River  &  Ohio  Coal  Com- 
pany to  use  this  stock  in  any  way  It  pleased. 
He  does  not  contend  that  the  said  company 
owned  the  stock.  He  knew  it  was  Boyer's, 
but  he  does  contend  that  Deane,  the  treasur- 
er of  the  New  River  &  Ohio  Coal  Company, 
informed  him  that  the  stock  was  turned  over 
to  that  company  to  be  used  by  it  in  any  man- 
ner it  chose  to  use 'the  same.  On  the  other 
hand,  it  is  contended  that  he  had  full  knowl- 
edge of  the  purpose  for  which  this  stock  was 
delivered  to  the  New  River  &  Ohio  Coal  Com- 
pany by  Boyer.  Roach,  who  was  at  tbat 
time  president  of  •  the  New  River  &  Ohio 
Coal  Company,  testifies  that  upon  his  return 
to  Oharleston  on  the  occasion  that  the  ar- 
rangevient  was  made  by  which  Boyer  execnt- 
ed  the  assignment,  Kay  and  Deane  advised 
him  of  the  arangement  they  were  trying  to 
make  in  order  to  secure  a  loan  from  the 
Charleston  National  Bank;  that  Deane  had 
taken  up  with  Boyer  the  matter  of  turning 
over  this  stock  to  the  New  River  &  Ohio 
Coal  Company,  but  that  Boyer  had  raiaed 
objection  thereto,  and  requested  him  (Roach) 
to  have  a  talk  with  Boyer  over  the  long-dta- 
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tance  telephone,  Beyer's  residence  being  in 
Scranton,  Pa.,  and  see  if  he  could  not  con* 
summate  Itn  arrangement  by  whicb  Boyer 
would  agree  for  the  New  River  &  Ohio  Coal 
Company  to  take  up  the  $11,500  and  hold 
this  stock,  not  only  as  collateral  to  secure  that 
sum,  but  any  other  advancements  that  the 
New  River  &  Ohio  Coal  Company  might  make 
to  the  Piney  Mining  Company;  that  he  did* 
thereupon  call  Boyer  over  the  telephone,  and 
had  a  talk  with  him ;  that  in  that  conversa- 
tion Boyer  agreed  that  he  would  be  satisfied 
for  the  New  River  &  OMo  Coal  Company  to 
take  up  the  $11,500  and  hold  this  stock,  not 
only  as  security  for  that  amount,  but  as  se- 
curity for  any  other  advancements  that  the 
New  River  &  Ohio  Coal  Company  might  make 
to  the  Piney  Mining  Company,  said  stock  to 
be  returned  to  him  as  soon  as  such  advance* 
ments  were  repaid,  and  advised  that  this  ar- 
rangement should  be  put  in  writing,  ^oach 
says  that,  after  having  this  conversation  and 
arrangement  with  Boyer,  he  communicated 
the  same  to  both  Kay  and  Deane,  and  that 
ttiey  both  fully  understood  the  agreement  that 
he  had  with  Boyer.  l^iis  conversation,  it 
appears,  was  had  about  the  7th  of  March, 
1913.  Deane  had  written  a  letter  on  the 
5th  of  March,  1918,  embodying  substantially 
this  arrangement.  He  then  forwarded  this 
letter  to  Boyer  with  the  assignment  to  be  ex- 
ecuted by  him,  and  it  was  executed  after 
the  changes  beiiig  made  therein,  as  above  In- 
dicated, and  returned  by  Boyer.  Deane 
died  some  time  before  the  institution  of  this 
suit,  and  his  testimony  was,  of  course,  not 
available. 

Boyer  testifies  that  a  short  time  after  this 
arrangement  he  was  in  the  city  of  Charles- 
ton, and  while  there  called  at  the  office  of  the 
New  River  &  Ohio  Coal  Company,  and  had 
a  conversation  with  the  plaintiff,  Kay,  in 
which  he  folly  advised  Kay  of  his  ownership 
of  this  stock,  and  of  the  arrangement  under 
which  it  was  held  by  the  New  River  &  Ohio 
Coal  Company,  and  that  Kay  at  that  time 
fully  understood  the  same.  Kay  swears  that 
he  has  no  recollection  of  any  such  conversa- 
tion. This  conversation  testified  to  by  Boyer 
was  before  the  stock  was  deposited  as  col- 
lateral at  the  Kanawha  Valley  Bank  and 
while  it  was  being  held  at  the  Charleston 
National  Bank,  as  above  indicated.  Some 
time  after  this  Kay  admits  that  he  tried  to 
get  Boyer  to  agree  that  this  stock  should  be 
held  as  collateral  for  advancements  made  to 
another  company  in  which  Boyer  was  inter- 
ested, but  that  Boyer  refused  to  agree  that 
it  might  be  so  held.  Kay  does  not  explain 
why  he  tried  to  make  this  arrangement  if,  as 
he  contends,  the  New  River  &  Ohio  Coal 
Company  had  the  right  to  do  what  it  pleased 
with  the  stock.  Another  fact  to  be  consider- 
ed is  that  at  the  time  of  the  bankruptcy  of 
the  New  River  &  Ohio  Coal  Company  the 
Piney  Mining  Company  contended  that  it 
had  folly  repaid  all  advancements  made  to 


it,  and  that  the  New  River  ft  Ohio  Coal  Com- 
pany had  no  right  to  longer  hold  said  stock. 
On  the  other  hand,  the  New  River  &  Ohio 
Coal  Company  contends  that  there  was  a 
considerable  balance  due  it  by  the  Piney 
Mining  Company  at  the  time  it  went  into 
bankruptcy.  This  matter,  however,  is  ren- 
dered entirely  immaterial  in  view  of  the  fac(; 
that  a  sum  of  money  sufficient  to  meet  any 
claim  asserted  by  the  trustee  in  bankruptcy 
was  deposited  to  be  held  until  the  true  sta- 
tus of  the  accounts  between  the  parties  was 
determined. 

The  proof  in  this  case  is  clear  as  to  the 
rights  or  interests  of  the  New  River  &  Ohio 
Coal  Company  in  this  stock.  The  agreement 
under  which  it  took  it  from  Boyer  is  in  writ- 
ing, and  this  writing  shows  that  it  was  to 
be  held  by  that  company  as  collateral  secu- 
rity for  any  advancements  made  by  it  to  the 
Piney  Mining  Company,  and  to  be  returned 
to  Boyer  upon  the  repayment  of  such  ad- 
vancements. It  is  admitted  that  all  of  these 
advancements  have  been  repaid  so  far  as 
they  are  not  contested,  and  that,  so  far  as 
the  amount  is  contested,  funds  have  been 
deposited  to  repay  the  same  should  it  be  as- 
certained that  the  New  River  &  Ohio  Coal 
Company's  contention  is  correct.  For  the 
purpose  of  this  case,  therefore,  we  can  treat 
all  of  the  advancements  made  to  the  Piney 
Mining  Company  as  repaid,  and  It  follows 
that  the  New  River  &  Ohio  Coal  Company 
is  under  obligation  and  duty,  and  was  so  at 
the  time  it  went  into  bankruptcy,  to  return 
this  stock  to  Boyer  in  accordance  with  the 
terms  of  this  contract  There  is  no  longer 
any  debt  for  which  the  New  River  ft  Ohio 
Coal  Company,  or  Its  trustee  in  bankruptcy, 
can  hold  this  stock.  The  same  has  been  fully 
discharged,  and  the  only  party,  as  between 
that  company  and  Boyer,  who  has  any  inter- 
est in  the  stock,  is  Boyer. 

Elay  claims,  however,  that  he  has  a  right 
to  hold  the  stodc  against  Boyer  for  the  rea- 
son that  he  purchased  the  same  at  the  sale 
thereof  made  by  the  Kanawha  Valley  Bank 
without  knowledge,  before  it  was  deposited 
with  that  bank,  that  the  New  River  ft  Ohio 
Coal  Company  did  not  have  full  and  clear 
right  to  the  stock.  He  says  that  at  the  time 
this  stock  was  deposited  with  the  Kanawha 
Valley  Bank  he  had  no  knowledge  or  infor- 
mation that  it  was  held  by  the  New  River  & 
Ohio  Coal  Company  only  as  security  for  ad- 
vancements made  by  that  company  to  the 
Piney  Mining  Company,  but  that  he  relied 
upon  the  statements  made  to  him  by  Deane 
that  the  New  River  ft  Ohio  Coal  Company 
had  full  power  to  do  as  it  pleased  with  this 
stock,  and  to  use  it  in  any  manner  that  it 
chose,  and  that  it  was  in  reliance  upon  this 
information,  and  upon  the  belief  that  this 
security  was  good  for  the  debt,  that  he  in- 
dorsed the  notes;  that  he  would  not  have 
indorsed  these  notes  had  he  not  believed  chat 
this  $26,000  of  stock  was  worth  $25,000,  and 
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that  it  was  security  for  the  repayment  of 
said  loans  ahead  of  his  liability  as  Indorser. 
The  court  of  common  pleas  found  with  him 
on  this  state  of  facts,  or  at  any  rate  enter- 
ed a  decree  in  his  favor,  and  we  must  as- 
sume that  it  found  the  facts  as  contended  for 
by  him.  The  circuit  court,  on  a  careful  re- 
view of  the  evidence  found  the  facts  the 
other  way,  and  we  are  now  called  upon  to 
pass  upon  the  matters  involved  between  the 
parties. 

Can  the  plaintiff,  Kay,  under  the  facts 
proven  in  this  case,  say  that  he  did  not 
know  of  the  limitations  upon  the  rights  of 
the  New  River  &  Ohio  Goal  Company  to  this 
stock?  His  duty  as  a  director,  as  vice  pres- 
ident, as  one  of  the  active  managing  officers, 
and  one  of  the  three  parties  solely  interested 
in  the  New  iRiver  &  Ohio  Coal  Company, 
called  upon  him  to  know  what  assets  that 
company  had,  and  by  what  title  it  held  them. 
Here  was  a  block  of  stock  admittedly  worth 
at  least  $25,000  which  came  into  the  posses- 
sion of  his  company  under  a  written  agree- 
ment that  it  was  to  be  held  in  a  particular 
manner,  and  he  asks  us  to  believe  that  he 
did  not  know  that  there  was  any  limitation 
upon  his  company's  rights  thereto.  He  asks 
us  to  believe  that,  notwithstanding  he  sign- 
ed the  collateral  agreement  by  which  this 
stock  was  turned  over  to  the  Charleston  Na- 
tional Bank,  and  to  which  was  attached  the 
transfer  from  Boyer  to  the  New  River  & 
Ohio  Coal  Company,  in  which  attention  was 
called  to  the  limitation  under  which  that 
company  held  it,  he  did  not  read  this  paper ; 
that  he  simply  relied  upon  his  associates  to 
tell  him  what  was  in  the  papers  which  were 
laid  out  before  him  for  his  own  perusal  and 
information.  While  it  is  true  that  Kay  did^ 
not  sign  the  contract  or  assignment  by  which 
Boyer  turned  the  stock  over  to  the  New  Riv- 
er &  Ohio  Coal  Company,  he  did  sign  the  col- 
lateral agreement  to  which  it  was  attached, 
and  it  is  straining  credulity  almost  to  the 
breaking  point  to  believe  that  as  careful  a 
business  man  as  he  is  shown  to  be  did  not 
read  the  papers,  the  muniments  of  title  of  his 
company  to  the  very  property  which  was 
transferred. 

But  we  are  not  left  to  infer  his  knowledge 
from  the  duty  which  he  was  under  to  inform 
himself.  We  have  the  direct  evidence  of 
Roach  that  at  the  very  time  the  transaction 
was  had  Kay  was  fully  informed  as  to  the 
nature  of  it,  and  was  a  party  to  it — in  fact, 
was  one  of  the  parties  at  whose  instance  he 
(Roach)  consummated  the  arrangement  with 
Boyer.  In  addition  to  this  we  have  the  di- 
rect evidence  of  Boyer  that  within  a  few 
months  thereafter  he  advised  Kay  fully  and 
completely  as  to  how  this  stock  was  held  by 
the  New  River  &  Ohio  Coal  Company,  and 
found  that  Kay  was  already  fully  advised  in 
regard  thereto.  We  also  have  the  evidence 
that,  notwithstanding  Kay  says  he  believed 
that  his  company  had  the  full  right  to  do  as 


it  pleased  with  this  stock,  to  pledge  it  as  it 
pleased,  to  treat  it  as  if  it  owned  it,  and  to 
make  the  stock  liable  for  the  *  company's 
debts  ahead  of  his  indorsement  on  the  notes, 
he  attempted  to  get  Boyer  to  enter  into  an 
arrangement  by  which  this  stock  shoul(l  be 
deposited  as  collateral  with  the  New  River 
&  Ohio  Coal  Company  to  secure  advance- 
ments made  by  that  company  to  another  con- 
cern in  which  Boyer  was  interested.  How 
inconsistent  is  this  conduct  with  his  state- 
ment that  he  believed  his  company  had  full 
power  to  pledge  this  stock  as  it  pleased  I  If 
it  had  full  authority  to  pledge  it  for  any 
debt  that  Boyer  did  not  have  any  interest 
in  in  the  world,  surely  that  authority  would 
not  be  limited  when  it  came  to  pledging  it 
for  a  debt  in  which  Boyer  did  have  a  person- 
al interest  When  we  consider  that  the  state- 
ment of  Kay  is  uncorroborated  by  a  single 
circumstance,  but,  on  the  other  hand.  Is  con- 
tradictory of  what  he  admits  to  be  his  duty, 
of  every  circumstance  proven  In  the  case, 
of  the  direct  testimony  of  the  witnesses  who 
are  advised  in  regard  to  the  transaction,  we 
cannot  give  to  it  the  weight  to  which  coun- 
sel contend  it  is  entitled.  While  it  is  true 
the  court  of  common  pleas  found  in  his  favor, 
still,  where  that  finding,  as  we  see  here,  la 
against,  not  only  the  preponderance  of  di- 
rect testimony,  but  in  conflict  with  all  the 
circumstances  surrounding  the  transaction, 
we  cannot  follow  it 

Having  reached  the  conclusion  that  Kay 
was  fully  informed  as  to'^the  title  by  whi<ih 
his  company  held  this  stock,  and  its  rights 
therein  at  the  time  it  was  deposited  with  the 
Kanawha  Valley  Bank,  what,  then,  are  bis 
rights  as  a  purchaser  at  the  sale  made  by 
that  bank?  Admittedly  the  deposit  of  tbis 
stock  at  the  Kanawha  Valley  Bank  under 
the  circumstances,  and  under  the  contract 
by  which  it  was  there  deposited,  was  a  gross 
breach  of  the  duty  which  the  New  River  & 
Ohio  Coal  Company  owed  to  Boyer,  and,  hav- 
ing so  violated  its  duty  to  him,  it  was  under 
obligation  to  relieve  this  stock  from  the  lien 
it  had  placed  upon  it,  and  turn  it  over  to 
Boyer  when  the  advancements  made  to  tbe 
Plney  Mining  Company  were  settled.  Kay 
says  that  he  knew  this  stock  had  been  trans- 
ferred to  the  Kanawha  Valley  Bank,  and 
that  he  relied  upon  it  as  security  for  tbe 
notes  which  he  Indorsed  at  that  bank.  He  al- 
so knew,  as  we  find,  that  his  company  had 
no  authority  to  so  pledge  it,  and,  knowing 
this,  he  was  not  warranted  in  relying  upon  it 
as  security.  When  he  became  a  purchaser 
at  the  sale  made  by  the  bank,  he  knew  that 
this  stock  was  improperly  in  the  hands  of 
that  bank.  He  knew  that  his  company  was 
under  obligation  to  Boyer  to  return  to  him 
that  stock,  instead  of  allowing  it  to  be  held 
for  a  debt  for  which,  as  between  him  and 
Boyer,  it  was  not  properly  pledged;  and  be 
also  knew  at  the  time  the  stock  was  pledged 
at  the  bank  that  it  was  being  Improperly 
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pledged,  as  he  was  a  party  to  the  Improper 
pledging  of  It  to  the  Kanawha  Valley  Bank, 
because  he  says  that  he  considered  It  as  se- 
curity liable  to  the  payment  of  this  debt 
ahead  of  his  Indorsement,  so  he  must  have 
known  at  that  time  that  the  stock  was  pledg- 
ed, and  he  undoubtedly  knew  that  his  com- 
pany did  not  have  any  right  to  pledge  it. 

Admittedly,  if  the  New  Elver  &  Ohio  Coal 
Company  had  bought  in  this  stock  at  the 
sale,  it  would  have  been  but  a  redemption 
of  it,  and  it  would  have  had  to  return  the 
same  to  Boyer  upon  repayment  of  the  ad- 
vancements to  the  Piney  Mining  Company. 
Does  Kay  stand  in  any  different  situation? 
As  an  officer  of  the  New  River  &  Ohio  Coal 
Company  he  knew  that  company  had  no  right 
to  pledge  this  stock  to  the  Kanawha  Valley 
Bank  In  the  manner  in  which  it  did,  and, 
notwithstanding  this  knowledge,  he  partici- 
pated in  the  transaction.  It  was  his  duty  as 
a  director  and  an  officer  of  the  New  Biver  & 
Ohio  Coal  Company  not  to  make  it  a  means 
of  defrauding  a  party  with  whom  it  was 
dealing,  but  to  see  that  it  performed  its  con- 
tract It  is  argued  by  plaintiff's  counsel  that 
he  had  no  knowledge  of  the  transaction,  that 
he  did  not  know  the  limitations  upon  the 
rights  of  the  New  Kiver  &  Ohio  Coal  Com- 
pany in  this  stock,  and  because  of  this  lack 
of  knowledge  he  was  not  bound  to  protect 
Boyer's  rights  therein.  Upon  this  question 
we  express  no  opinion,  for  the  reason  that 
it  does  not  arise  in  this  case.  We  cannot 
under  the  evidence  hold  that  Kay  did  not 
have  full  knowledge  at  all  times  of  Boyer's 
interest  in  this  stock,  without  doing  violence 
to  our  convictions  arrived  at  after  full  and 
mature  consideration  of  everything  shown  in 
the 'case. 

The  doctrine  is  invoked  here  by  the  plain- 
tiff that,  even  though  Kay  did  have  knowl- 
edge of  the  infirmity  of  the  New  River  & 
Ohio  Coal  Company's  title,  he  purchased  this 
stock  from  a  bona  fide  holder,  to  wit,  the 
Kanawha  Valley  Bank,  and  takes  as  com- 
plete title  as  that  bank  had.  This  conten- 
tion might  be  sustained  were  It  not  for  the 
fact  that  it  was  by  Kay's  own  wrong,  his 
individual,  personal  wrong,  that  this  stock 
was  improperly  put  out  of  the  control  of  the 
New  River  &  Ohio  Coal  Company,  and  there 
is  no  authority  that  one  who  actively  partic- 
ipates in  the  perpetration  of  a  fraud  upon  an- 
other can  ever  become  the  beneficiary  thereof^ 
Bourquin  v.  Bourquin,  ^20  Ga.  115,  47  S.  B. 
639;  Andrews  V.Robertson,  111  Wis.  334,  87 
N.  W.  190,  54  L.  R.  A.  673,  and  note,  87  Am. 
St  Rep.  870.    The  plaintiff,  Kay,  argues  that 


the  entity  which  perpetrated  the  fraud  upon 
Boyer  was  the  corporation,  and  that  he,  in 
indorsing  these  notes,  and  in  purchasing  this 
stock,  was  acting  in  his  individual  capacity, 
and  not  as  a  member  of  the  corporation's 
board  of  directors,  or  as  one  of.  its  otiicors. 
This  may  be  true,  but  by  whom  did  the  cor- 
poration act?  The  corporation  is  a  separate 
entity,  but  it  cannot  act  except  through  its 
officers  and  agents,  and'  can  one  of  its  In- 
telligent, conscious  agents  commit  a  fraud 
or  a  wrong  in  the  name  of  the  corporation, 
and  then  take  advantage  of  the  situation  he 
thus  creates  for  his  personal  benefit?  We 
say  not.  The  proposition  would  seem  so 
clear  that  the  citation  of  authority  is  unnec-  * 
essary.  There  is  some  discussion  of  a  similar 
question  in  the  case  of  Pollard  v.  Vinton, 
105  U.  S.  7,  the  discussion  being  at  page  12 
of  the  opinion  (26  L.  Ed.  998) ;  also  in  the 
case  of  Star  Fire  Ins.  Co.  v.  Palmer,  41  N. 
Y.  Super.  Ct  267.  When  Kay  participated 
in  the  deposit  of  this  stock  as  collateral  in 
the  Kanawha  Valley  Bank,  he  was  not  only 
committing  a  corporate  wrong  against  Boyer, 
but  he  was  committing  a  personal  wrong 
against  him.  He  cannot  say  that  his  compa- 
ny for  whom  he  was  acting  is  alone  respon- 
sible for  his  wrongful  acts,  or  for  his  parties 
ipation  in  a  wrongful  act  It  may  be  that 
his  company  would  be  liable  for  such  acts 
committed  by  him  in  the  performance  of  his 
duties  as  a  director,  but  it  is  equally  true 
that  where  he,  on  behalf  of  his  company, 
commits  a  wrong  against  another,  he  cannot 
take  advantage  of  that  wrong  for  the  protec- 
tion of  his  personal  Interests. 

Our  conclusion  in  this  case  is  that  as  be- 
tween the  plaintiff  Kay  and  the  defendant 
Boyer  the  plaintiff  is  estopped  to  claim  any 
interest  in  this  stock.  We  will  therefore  re- 
verse so  much  of  the  decree  of  the  Circuit 
Court  as  directed  the  payment  to  Kay  of 
$12,500  paid  by  him  for  the  stock  at  the  sale 
thereof  as  collateral,  with  interest  thereon 
from  that  date,  and  will  affirm  the  decree 
so  far  as  it  holds  that  Boyer  is  the  owner 
of  the  stock  as  between  him  and  Kay,  and 
will  correct  it  to  the  extent  that  it  provides 
for  the  payment  to  Boyer  of  the  balance  re- 
maining after  the  payment  of  the  $12,500  to 
Kay,  and  decree  that  the  whole  of  the  money 
deposited  be  paid  over  to  Boyer,  and  that  he 
recover  his  costs  in  this  court,  as  well  as  in 
the  circuit  court  and  the  court  of  common 
pleas,  against  the  plaintiff,  Kay,  and  remand 
the  cause  that  the  decree  for  the  payment  of 
the  money  under  the  control  of  the  court  be- 
low may  be  executed. 
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STATB)  ex  reL  HATFIELD  t.  POBTBBt 

Mayor,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  29,  1919.) 

(8yUal)u$  hy  the  Court,) 

1.  Municipal  Cobpobationb  ^s>57— Ijeois- 
LATivK  AuTHOBiTT— Scope. 

A  municipal  corporation  haa  only  anch  leg- 
islative authority  as  has  been  expressly  or  im- 
pliedly delegated  to  it  by  the  Legislature. 

2.  Elections  ^=3>19— Rbgistbation  of  Vot- 
EB8— Regulation  bt  Cities— Powe&-Con- 
STiTunoNAL  OB  Statutobt  Authobitt. 

In  the  absence  of  a  statute  or  constitutional 
provision  conferring  it,  a  municipality  has  no 
power  to  provide  for  registration  of  voters  for 
the  purposes  of  a  municipal  election. 

3.  Elections  ^=3>19  —  Mandamus  ^s>74(2) 
— Reoibtbation  ov  Votebs. 

A  dty  authorized  to  conduct  its  elections 
without  registration  of  its  voters,  or  to  adopt 
the  general  registration  law  of  the  state  for 
such  purpose,  with  specified  modifications,  can> 
not  provide  by  ordinance  for  registration  in  a 
manner  and  to  have  an  effect  different  from 
those  provided  by  such  registration  law;  and, 
In  case  of  its  failure  to  adopt  the  general  reg- 
istration law,  mandamus  lies,  at  the  instance 
of  a  voter,  to  compel  it  to  hold  and  conduct 
its  election  without  registration  of  the  voters. 

(AddiHonal  Sylldbua  hy  Bdiiorial  Staff.) 

4.  Municipal  Cobpobationb  ^s»58— Lbois- 
lattve  powebs— constbucnon. 

No  addition  to  the  terms  of  a  statute  dele- 
gating a  legislative  power  to  a  municipality 
can  be  made  by  construction,  as  such  statutes 
are  strictly  construed. 

Original  mandamus  by  the  State^  on  rela- 
tion of  G.  W.  Hatfield,  against  W.  O.  Porter, 
Mayor,  etc.,  and  others.  Peremptory  writ 
awarded. 

Harry  Scherr  and  B.  Randolph  Bias, 
both  of  Williamson,  for  'relator. 

Geo.  W.  McClintlc,  of  Charleston,  for  re- 
spondents. 

POFFENBARGER,  J.  Relator  seeks  a 
writ  of  mandamus  requiring  the  commission- 
ers of  the  city  of  Williamson  to  conduct  the 
city  election  about  to  be  held  in  that  mu- 
nicipality, without  registration  of  the  voters 
thereof,  they  having  failed  to  provide  for 
such  registration,  in  the  manner  in  which 
the  law  authorizes  them  to  make  provision 
therefor.  The  general  registration  law  does 
not  apply  to  a  municipal  election,  unless 
adopted,  with  certain  specified  changes,  for 
such  elections,  by  the  governing  authorities 
of  the  municipality.  Code,  c  3,  |  98a  XV  (sec. 
135).  In  lleu^f  adoption  of  that  law  for  the 
city  of  Williamson,  the  commissioners  passed 
an  ordinance,  providing  a  plan  or  scheme  of 


registration  differing  from  the  general  regis- 
tration law,  In  respect  of  matters  as  to  which 
the  statute  does  not  authorise  alterations, 
namely,  the  number  of  registrars  to  be  ai>- 
pointed,  their  mode  of  procedure,  corrections 
of  the  books  by  the  commissioners,  and  the 
effect  of  registration,  when  made.  It  pro- 
vides for  only  two  registrars  for  the  entire 
city,  while  the  general  law  requires  two  for 
each  precinct.  The  registrars  are  not  re- 
quired to  sit  together  for  correction  and 
completion  of  their  lists,  after  having  given 
notice  of  the  times  and  places  of  such  sit- 
tings. No  provision  is  made  for  notice  to 
a  person  registered  of  purpose  to  strike  his 
name  from  the  books  for  improper  regis- 
tration. The  ordinance  provides  that  all  per- 
sons registered  shall  be  permitted  to  vote. 
The  general  law  does  not  so  provide. 

[1  ]  The  motive  for  adoption  of  this  crudely 
drawn  ordinance  may  have  been  perfectly 
pure^  but  the  commissioners  had  no  authority 
to  pass  it.  Municipal  corporations  have  only 
such  legislative  powers  as  are  expressly  or 
impliedly  delegated  to  them  by  legislative 
acts.  Judy  v.  Lashley,  60  W.  Va.  628,  41 
S.  B.  107.  57  Lu  R.  A.  413 ;  State  ex  rel.  Mor- 
ley  V.  Godfrey.  54  W.  Va.  54,  46  S.  B.  185. 

[4]  Nor  can  any  addition  to  the  terms  of 
a  statute,  delegating  legislative  power,  be 
made  by  construction.  Such  statutes  are 
strictly  construed.  Parkersburg  Gas  Co.  v. 
Parkersburg,  30  W.  Va.  435,  4  S.  E.  650; 
Bluefield  Water,  etc.,  Co.  v.  Bluefield,  69 
W.  Va.  1,  70  g.  E.  772,  33  L.  R.  A.  (N.  S.)  759. 
Authority  in  the  city  to  go  beyond  the  terms 
of  the  general  statute  is  not  claimed. 

[2,  3]  The  charter  of  the  city  contains  no 
provision  purporting  to  confer  power  to  jpass 
a  registration  ordinance  differing  from  the 
general  registration  statute.  A  city  can  do 
no  more  than  change  the  time  of  registration 
and  return  thereof,  and  devolve  the  functions 
performed  by  county  courts,  in  general  elec- 
tions, upon  municipal  authorities  designated 
for  the  purpose  by  ordinance  or  resolution. 

Having  failed  to  provide  the  only  kind  of 
registration  the  law  empowers  it  to  have 
and  attempted  to  provide  for  registration 
in  a  manner,  and  to  have  an  effect,  not  au- 
thorized, the  city  of  Williamson  must  hold 
its  election  without  registration,  in  com- 
pliance with  the  statutory  requirement  in 
cases  in  which  municipalities  have  not  adopt- 
ed the  general  registration  law  with  permis- 
sible modifications.  As  the  election  is  re- 
quired to  be  held  June  5,  it  Is  too  late  to 
provide  for  legal  valid  registration.  The  de- 
partures, or  provisions  in  excess  of  authority 
conferred,  may  not  be  very  important  nor 
harmful,  and  their  presence  in  the  ordinance 
may  have  been  occasioned  by  mere  inadvert- 
ence, but  they  are  illegal  regulations,  never- 
theless, from  which  any  legal  voter  of  the 
dty  has  dear  right  to  be  absolved.    In  olher 
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words,  the  legal  Toters  of  the  dty  are  en- 
titled to  vote  in  said  election  without  reg- 
istration, and  to  have  a  writ  of  mandamus 
commanding  the  commissioners  of  the  city 
of  Williamson  to  cause  said  election  to  he 
held  and  conducted,  and  to  ascertain  and 
declare  the  result  thereof,  without  reference 
to  the  registration  made  under  the  ordi- 
nance in  question  and  in  entire  disregard 
thereof.  An  order  will  be  entered  awarding 
vuch  writ 


(84  W.  Va.  859) 

GEORGE  ▼.  BROWN  et  aL    (No.  8700.) 

(Supreme  CJourt  of  Appeals  of  West  Yiifinia. 

May  27,  1910.) 

(8yUahu9  hy  the  Court.) 

1.  EXX(3UT0B8  AND  Adminxstratobs  ^s>325— 
Adhznistbatob's  Suit  to  Seix  Land  to 
Pat  Debts— Insufficisnct  of  Pxbsonajltt. 

An  administrator  can  maintain  a  suit  to 
sell  the  lands  of  his  decedent  for  the  purpose 
of  paying  debts  only  when  the  personal  estate 
is  insufficient  therefor. 

2l  ExB(n7TOB8  AND  Admznistbatobs  ^s»489— 
Pabtisb— Intebvbntion  bt  Adionistbatob 
IN  pABTinoN  Suit. 

The  administrator  Is  not  a  proper  party  to 
a  suit  by  one  of  the  heirs  for  partition  of  the 
lands,  and  has  no  right  to  intervene  and  have 
such  suit  stayed  in  order  to  have  the  debts  paid 
and  hims^f  reimbursed  ont  of  the  land  or  its 
proceeds,  if  it  appears  sufficient  personal  prop- 
erty to  pay  the  debts  of  decedent  came  into  his 
hands  and  he  prematurely  distributed  the  same. 

8.  Appeal  and  Ebbob  ^s>101(1)  ^  Appeal- 
able Obdebs— Appointment  op  Speoial  Rb- 


An  order  refusing  to  appoint  a  special  re- 
ceiver to  collect  rents  from  real  estate  is  not 
appealable,  and  therefore  not  reviewable  by  this 
court. 

Appeal  from  Circuit  Ck>urt,  Harrison 
Coimty. 

Bill  for  partition  hy  Mr&  Dora  H.  Greorge 
Qgainst  John  W.  Brown  and  others,  in  which 
John  W.  Brown  was  permitted  to  file  his  peti- 
tion as  administrator,  requiring  plaintiff  to 
amend  her  bill  by  making  the  administrator 
a  party,  and,  on  plaintiff's  refusal  to  amend, 
the  bill  was  dismissed,  and  she  appeals.  De- 
cree allowing  the  administrator  to  file  his 
petition,  and  dismissing  plaintiff's  bill,  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

M.  O.  Sperry,  of  (Tlarksburg,  and  Wm.  T. 
George,  of  Philllpi,  for  appellant. 

R.  R.  Wilson,  E.  B.  Templeman,  and  Step- 
toe  &  Johnson,  all  of  Clarksburg,  and  Robert 
E.  Umbel,  of  Unlontown,  Pa.,  for  appellees. 

WILLIAMS,  J.  Beeson  H.  Brown,  a  resi- 
dent of  Clarksburg,  W.  Va.,  died  intestate 


about  the  7th  of  October,  1015,  seized  and  pos- 
sessed of  numerous  houses  and  lots,  tracts 
of  land,  mineral  leases,  and  mining  rights  and 
privileges,  and  a  considerable  amount  of  per- 
sonal property,  leaving  the  following  col- 
lateral kindred  as  his  only  heirs  at  law,  viz.: 
John  W.  Brown,  a  brother;  Mrs.  Martha  L. 
Umbel,  a  sister ;  and  the  following  nieces  and 
nephews:  Charles  M.  and  Russell  J.  Brown 
and  Mrs.  Buena  V.  Umbel,  children  of  a  de- 
ceased brother,  Jacob  Brown ;  Mrs.  Dora  H. 
George,  the  plaintiff,  wife  of  W.  T.  George, 
and  Hayes  Howell,  her  brother,  children  of 
Mrs.  Mary  Brown  Howell,  a  deceased  sister. 
John  W.  Brown  resides  in  Harrison  county, 
Mrs.  George  and  her  brother,  Hayes  Howell, 
in  Barbour  county,  W.  Va.,  and  the  remain- 
ing heirs  in  Unlontown  and  in  Somerfield,  Pa. 
Mrs.  George,  the  plaintiff,  filed  her  bill  at 
the  February  rules,  1918,  praying  for  a  parti- 
tion of  the  lands,  making  all  the  other  heirs 
defendants  thereto.  She  alleges  that  i^aid 
John  W.  Brown  and  her  husband,  William  T. 
George,  on  the  11th  day  of  October,  1915, 
qualified  as  Joint  administrators  of  said  es- 
tate ;  that  thereafter,  in  September,  1916,  the 
said  Greorge  was  removed  as  such  administra- 
tor, on  account  of  ill  health,  on  the  motion  of 
said  John  W.  Brown,  who  has  since  continued 
to  be  the  sole  administrator.  She  charges, 
upon  information  and  belief,  that  deceased 
was  also  the  owner  of  interests  in  real  estate, 
other  than  the  lands  spedflcally  mentioned  in 
her  bill,  consisting  of  mineral  leases  and 
rights  held  in  trust  by  the  said  John  W. 
Brovm  and  his  father-in-law,  Benjamin  Wil- 
son, now  deceased,  who  was  an  attorney  at 
law  and  the  confidential  adviser  of  said  Bee- 
son  H.  Brown,  deceased ;  that  the  said  Ben- 
jamin Wilson  executed  a  paper  writiz^  decla- 
ratory of  the  trust  on  which  the  title  to  said 
property  Was  held,  which,  together  with  the 
books  of  accounts  and  all  other  papers  per- 
taining to  the  estate  of  Be^on  H.  Brown,  is 
in  the  possession  of  said  John  W.  Brown. 
She  also  charges  that  said  administrator, 
immediately  -  after  the  death  of  Beeson  H. 
Brown,  took  possession  of  all  the  real  estate, 
without  her  or  her  brother  Hayes  Howell's 
consent,  and  has  collected  the  rents  there- 
from to  the  extent  of  $6,000  or  more,  and  has 
failed  to  account  to  plaintiff  for  her  share, 
claiming  the  right  to  withhold  and  apply 
the  same  according  to  the  terms  of  a  written 
contract  between  himself  and  the  other  heirs, 
but  that  neither  she  nor  her  brother  signed 
said  contract  nor  in  any  manner  consented 
thereto,  and  charges  him  with  mismanage- 
ment and  gross  neglect  in  the  renting  of  said 
property,  and  seeks  recovery  of  the  one- 
eighth  interest  of  the  true  and  actual  value 
of  such  rents  as  should  have  been  collected. 
She  further  charges  that  a  house  and  lot  in 
the  town  of  North  View,  belonging  to  said 
estate,  was  sold  by  the  heirs  to  one  Floyd 
Proudfoot,  and  a  sale  of  land  and  timber  in 
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Braxton  county  was  made  to  one  Ott  Rader, 
reserving  the  coal,  oil,  and  gas  and  other 
minerals,  and  admits  signing  the  deed  to  the 
last-named  purchaser,  but  avers  her  husband 
did  not  join  in  the  execution  thereof,  and 
nothing  has  been  paid  her  in  consideration 
therefor,  and  asks  that  the  deed  to  said  Ra- 
der  be  set  aside,  and  her  interest  in  the  land 
assigned  to  her.  She  makes  said  Rader  a 
party  defendant,  and  prays  that  he  may  be 
required  to  answer  the  bill  under  oath,  dis- 
closing the  date  of  the  deed,  the  consideration 
therefor,  and  whether  he  has  removed  any 
timber  from  said  land,  and,  if  so,  the  amount 
and  value  thereof.  She  prays  for  a  partition 
of  all  the  real  estate  of  which  Beeson  H. 
Brown  died  seized,  for  an  assignment  to  her 
of  her  one-eighth  portion  thereof,  for  the  ap- 
pointment of  a  special  receiver  to  take  charge 
of  said  real  estate,  with  authority  to  manage 
the  same  and  collect  the  rents  and  make  such 
repairs  as  may  be  necessary  to  preserve  the 
property,  and  for  a  sale  and  partition  of  the 
proceeds  of  such  lands  as  cannot  be  partition- 
ed in  kind ;  that  said  John  W.  Brown  be  re- 
quired to  pay  into  the  hands  of  such  special 
receiver  the  rents  which  he  has  collected 
since  decedent's  death,  and  that  he  be  requir- 
ed to  answer  under  oath  and  disclose  the  full 
amount  of  such  rents  and  what  disposition  he 
has  made  of  the  same;  that  he  also  makes 
disclosure  concerning  such  title  papers  as 
have  come  into  his  hands  as  the  admlntotra- 
tor  of  Beeson  H.  Brown,  deceased,  respecting 
property  held  in  trust  for  deceased,  either  by 
himself,  his  father-in-law,  Benjamin  Wilson, 
or  by  any  other  person. 

Two  of  the  defendants,  John  W.  Brown  and 
Martha  L.  Umbel,  answered,  denying  the 
charges  of  fraud  or  mismanagement  in  re- 
spect to  the  renting  of  the  real  estate,  and 
averring  that  said  Brown,  in  collecting  the 
rents,  was  acting  under  authority  as  agent 
duly  given  or  acquiesced  in  by  plaintiff  and 
all  the  other  heirs.  Defendant  Brown  admits 
the  sale  of  the  house  and  lot  to  Proudfoot,  at 
the  price  of  $2,000,  and  also  the  sale  of  Beeson 
H.  Brown's  interest  in  a  certain  tract  of  land 
in  Braxton  county,  excepting  the  coal,  oil,  and 
gas  and  other  minerals  therein,  to  Ott  Rader, 
at  the  price  of  $4,000,  and  avers  that  all  the 
heirs,  including  plaintiff,  joined  in  the  execu- 
tion of  the  deed  therefor.  He  denies  that 
either  he  or  his  father-in-law,  Benjamin  Wil- 
son, or  any  other  i)erson,  so  far  as  he  knew, 
held  title  to  any  property  in  trust  for  Beeson 
H.  Brown,  and  denies  any  knowledge  or  In- 
formation of  the  existence  of  any  paper  writ- 
ing evidencing  such  a  trust,  and  avers,  so  far 
as  he  knows,  all  titles  to  real  estate  owned  by 
Beeson  H.  Brown  were  matters  of  public  rec- 
ord in  the  counties  wherein  the  real  estate 
lies.  He  admits  he  and  W.  T.  George,  plain- 
tiff's husband,  qualified  as  coadministrators 
of  Beeson  H.  Brown  shortly  after  his  death ; 
that  said  W.  T.  (Jeorge,  because  of  111  health 
and  consequent  inability  to  attend  to  the  du- 


ties of  the  office,  was  removed  therefrom  by 
an  order  of  the  county  court  that  appointed 
them,  made  on  the  23d  of  September,  1916,  and 
since  that  date  he  has  acted  as  the  sole  ad- 
ministrator, and  avers  that,  before  their  ap- 
pointment as  such  administrators,  it  was 
agreed  between  them  and  all  the  heirs  that 
Judge  Robert  B.  Umbel,  son  of  Martha  L. 
Umbel,  one  of  the^  Pennsylvania  heirs,  should 
be  made  a  joint  administrator  with  them, 
but  afterwards,  learning  that  his  nonresl- 
dence  rendered  him  Ineligible  under  the  laws 
of  this  state,  it  was  agreed  between  respond- 
ent and  said  George  that,  a»  said  Umbel  was 
an  attorney  and  represented  the  Pennsylvania 
heirs,  they  would  confer  with  him  and  accept 
his  counsel  in  the  administration  of  the  es- 
tate, and  share  equally  with  him  their  com- 
missions ;  that  when  any  two  of  them  agreed 
respecting  an  act  pertaining  to  the  adminis- 
tration It  should  be  considered  as  binding  on 
the  administrators,  and  that  a  paper  writing 
evidencing  such  agreement  was  then  signed 
by  all  three  of  them;  that  no  commissions 
have  yet  been  paid  either  of  said  administra- 
tors, on  account  of  the  fact  that  distributions 
of  a  large  part  of  the  personal  estate  have 
produced  a  deficit,  making  a  refund  by  some 
of  the  distributees  necessary  In  order  to 
equalize  them  and  produce  a  fund  with  which 
to  pay  exx>enses  of  administration  and  unpaid 
debts  of  the  estate;  that,  the  distributees  be- 
ing also  the  heirs,  and  entitled  to  share  In  the 
real  and  personal  estates  in  the  same  propor- 
tion. It  was  agreed  among  them  that  the  ad- 
ministrators should  take  charge  of  the  real 
estate  as  agents  for  the  heirs,  collect  the  rents, 
and  apply  them  In  the  same  manner  as  the 
personal  estate  should  be  applied;  that  the 
said  W.  T.  George  acquiesced  In  this  agree- 
rnent^  and  joined  in  the  collection  of  rents  up 
to  the  time  of  his  removal,  and  thereafter  re- 
spondent continued  to  collect  the  rents,  ac- 
counting therefor ^n  the  manner  agreed  upon. 
Respondent  avers  that  a  note  for  $107,435.- 
83,  held  by  decedent  against  Joslah  V. 
Thompson  and  others,  of  Pennsylvania,  was 
distributed  In  kind  among  the  heirs  at  Its  ap- 
praised value  of  $53,718  by  assignments  to 
them  by  respondent,  as  administrator,  of  in- 
terests therein  In  proportion  to  their  several 
shares  In  said  estate,  suits  being  then  pend- 
ing for  the  collection  of  said  debt;  that  of 
said  debt  there  was  distributed  to  plaintiff 
and  her  brother,  Hayes  Howell,  $4,815.51 
each ;  that  after  making  such  distribution  it 
was  discovered  there  was  not  sufficient  per- 
sonal property  left  in  respondent's  hands  as 
administrator  to  pay  the  debts  of  decedent 
and  the  costs  and  expenses  of  administration, 
and  it  will  be  necessary  to  call  upon  such 
ones  of  the  distributees  as  have  received  more 
than  their  share  to  refund  a  portion  thereof; 
that  among  those  from  whom  respondent  Is 
entitled  to  a  refund  are  plaintiff  and  her 
brother,  Hayes  Howell,  who  were  Immediate- 
ly notified  of  the  necessity  of  making  such 
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refund  and  strenuously  objected  thereto; 
that  thereupon  he  notified  plaintiff  and  the 
other  heirs  that  he  would  be  obliged  to  use 
the  income  from  the  real  estate,  then  In  his 
hands  and  to  be  thereafter  collected,  to  meet 
such  deficit,  pay  the  taxes  and  unpaid  debts 
and  expenses  of  administration,  and  to 
equalize  the  distribution.  Respondent  does 
not  object  to  a  partition  of  the  lands,  but  in- 
sists that  it  should  not  be  done  until  some 
provision  is  made  for  paying  the  debts  and 
expenses  of  administration  and  equalizing  the 
distribution  out  of  the  lands  or  the  proceeds 
of  the  sale  thereof. 

Over  the  objection  of  plaintiff,  the  court 
permitted  said  John  W.  Brown  to  file  his  peti- 
tion in  the  suit,  as  administrator,  in  which 
he  avers  substantially  the  same  matters  set 
up  in  his  answer,  and  required  plaintiff  to 
amend  her  bill,  making  said  administrator  a 
party,  in  order  that  he  might  settle  his  ac- 
counts,  and  that  enough  of  the  real  estate,  or 
the  proceeds  derived  from  a  sale  thereof, 
might  be  applied  to  equalize  the  distribution 
and  pay  the  impaid  debts  due  by  the  estate, 
some  of  which  petitioner  alleges  came  to  his 
knowledge  after  he  had  made  distribution  of 
the  J.  V.  Thompson  debt.  Plaintiff  refused  to 
amend  her  bill,  and  the  court  thereupon  dis- 
missed it,  and  she  has  appealed. 

[1,21  Counsel  for  petitioner  contend  that 
he  was  a  proi^T,  if  not  a  necessary,  party  to 
the  suit,  because  unequal  disbursements  of 
the  personal  estate  have  been  made,  and  un- 
paid debts  owing  by  the  estate  exceed  the 
yalue.of  the  personal  property  remaining  in 
his  hands  with  which  to  pay  them,  and  that 
the  administrator  has  a  right  to  have  the 
real  estate  sold  to  pay  the  debts,  and  there- 
fore the  right  to  Intervene  in  this  suit  for 
that  purpose,  and  also  for  the  purpose  of 
having  an  equalization  made  of  the  distribu- 
tion of  the  personal  property.  Section  8, 
chapter  86,  of  the  Code,  makes  all  real  es- 
tate of  which  a  person  may  die  seized  assets 
for  the  payment  of  his  debts,  whether  they 
be  general  or  special.  But  such  real  estate  Is 
liable  only  In  the  event  the  personal  property 
is  insuflScient  to  pay  them,  unless  otherwise 
provided  by  will,  and  here  there  was  none. 
At  the  common  law  the  personal  representa- 
tive had  no  right  to  have  the  land  subjected 
to  debts ;  the  heir  was  entitled  to  the  posses- 
sion subject  only  to  the  right  of  dower,  if  the 
ancestor  left  a  widow.  Now,  by  virtue  of 
section  7,  chapter  86,  of  the  Code  (sec.  4021), 
the  i)ersonal  representative  is  authorized  to 
Institute  and  prosecute  a  suit  in  equity  to 
subject  the  lands  to  the  payment  of  dece- 
dent's debts,  when  the  personal  estate  is  in- 
sufficient therefor,  and  is  required  to  make 
the  widow,  heirs,  and  devisees  and  all  known 
creditors  parties  defendant  to  his  bill.  But 
he  is  entitled  to  bring  such  suit  only  In  the 
event  there  Is  not  enough  personal  property 
to  pay  the  debts.  In  this  case  petitioner  does 
not  allege  the  personal  property  of  decedent 


was  not  suflSdent  to  pay  all  his  debts;  hence 
he  does  not  show  right  to  maintain  such  suit. 
On  the  contrary,  from  his  petition  and  exhib- 
its therewith  filed,  showing  a  settlement  of 
his  accounts  as  administrator  for  the  year 
1910,  approved  by  the  county  court,  and  a 
statement  of  his  accounts  for  the  year  1917, 
now  pending  before  a  commissioner  of  said 
court,  the  confirmation  of  which  is  objected 
to  by  plaintiff,  it  is  made  to  appear  that  more 
than  enough  personal  property  came  into  his 
hands  to  pay  the  debts,  but  that  he  disbursed 
a  large  part  thereof  to  the  distributees,  leav- 
ing some  of  the  debts  unpaid,  and  insufficient 
personal  assets  in  his  hands  with  which  to 
pay  them.  Petitioner  alleges  it  was  on  ac- 
count of  the  insistence  of  some  of  the  heirs 
and  distributees,  especially  plaintiff  and  her 
brother,  Hayes  Howell,  that  he  was  per- 
suaded to  make  disbursement  prematurely; 
but  he  should  not  have  yielded  to  their  im- 
portunities, and  by  doing  so  has  brought 
about  the  situation  which  he  now  insists 
makes  it  necessary  to  sell  a  portion  of  the 
real  estate  in  order  to  equalize  distribution 
and  pay  debts — in  other  words,  to  rectify  his 
mistakes.  He  has  no  right  to  come  into  this 
suit  and  stay  the  proceedings  in  order  to  have 
this  done.  There  being  ample  personal  prop- 
erty to  pay  all  debts,  the  heirs  were  entitled 
to  possession  and  the  enjoyment  of  the  rents 
and  profits  of  the  land  from  the  time  of  in- 
testate's death,  and  have  a  right  to  a  parti- 
tion of  the  same  amongst  them. 

Many  authorities  are  cited  in  brief  of 
counsel  for  petitioner  for  the  proposition 
that,  where  the  personal  property  is  not  suf- 
ficient to  pay  the  debts  of  a  decedent,  or  they 
have  not  been  ascertained  and  the  time  for 
filing  them  has  not  expired,  the  personal  rep- 
resentative is  a  proper  and  necessary  party 
to  •  a  partition  suit,  and  may  protect  the 
rights  of  creditors  by  having  the  proceeding 
stayed,  in  whole  or  in  part,  until  the  debts 
are  paid  or  secured  out  of  the  real  estate  or 
out  of  the  proceeds  of  a  sale  thereof.  The 
following  authorities  dted  by  counsel  sus- 
tahi  this  proposition:  Smith  v.  Smith,  132 
Iowa,  700,  109  N.  W.  194,  119  Am.  St.  Rep. 
581,  particularly  the  notes  by  Judge  Free- 
man appended  thereto  at  pages  586-693; 
Wachter  v.  Doerr,  210  lU.  242,  71  N.  B.  401 ; 
HaU  V.  Gabbert,  213  111.  208,  72  N.  E.  806; 
Thomas  v.  Thomas,  73  Iowa,  657,  35  N.  W. 
693;  Freeman  on  Cotenancy,  §  454;  Tlede* 
man  on  Real  Property,  |  195;  '2  Woerner's 
Amer.  Law  of  Administration,  5  568 ;  and  20 
R.  C.  L.  749.  The  rule  contended  for  seems 
not  to  be  based  on  statute,  but  is  a  rule  of 
practice  adopted  by  the  courts  for  the  pro- 
tection of  creditors  and  the  prevention  of  a 
multiplicity  of  suits.  It  is  unnecessary  to  de- 
cide, and  we  do  not  say,  whether  this  rule 
would  be  applicable  in  our  Jurisdiction,  upon 
a  showing  by  the  administrator  that  the  per- 
sonalty was  Insufficient  at  decedent's  death 
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to  pay  his  debts,  as  that  Is  not  the  question 
here  presented,  and  d6es  not  appear  ever  to 
have  been  decided  by  this  court.  The  ques- 
tion we  now  decide  is  that  an  administrator 
is  not  a  proper  party  to  a  partition  suit  by 
an  heir,  and  has  no  right  to  prevent  a  parti- 
tion of  the  lands,  when  it  appears  suflScient 
personal  property  to  pay  the  debts  came  to 
his  hands  and  he  improperly  disbursed  the 
same  among  the  distributees  before  paying 
all  the  debts.  Nor  need  we  determine  what 
rights,  if  any,  such  administrator  has  against 
such  distributees  as  have  received  more  than 
their  share  in  the  distribution.  It  appears 
that  the  administrator  required  at  least  some 
of  the  heirs,  Including  plaintiff  and  her 
brother,  to  execute  refunding  bonds,  and  Mc- 
Olung  V.  Seig,  54  W.  Va.  467,  46  S.  E.  210,' 66 
L.  R.  A.  884,  holds  that,  if  the  administrator 
makes  disbursement  without  knowledge  of 
an  existing  debt  against  the  estate,  is  after- 
wards required  to  pay  it,  and  has  been  guilty 
of  no  misconduct,  he  may,  by  a  suit  in  equity, 
compel  the  distributees  to  reimburse  him, 
whether  he  took  from  them  a  refunding 
bond  or  not. 

[3]  The  court's  refusal  to  appoint  a  special 
receiver  to  take  charge  of  the  real  estate  and 
collect  the  rents,  in  accordance  with  plain* 
tilTs  prayer  for  sudi  receiver,  is  assigned  as 
error.  While  an  order  appointing  a  receiver 
is  appealable,  on  the  ground  that  possession 
of  the  property  is  thereby  changed  (Ruffner 
V.  Mairs,  33  W.  Va.  655, 11  S.  B.  6),  an  order 
refusing  to  appoint  one  is  not  appealable, 
and  therefore  not  reviewable  by  this  court 
(StaflTord  v.  Jones,  66  W.  Va.  567,  64  S.  E. 
723,  and  Robrecht  v.  Robrecht,  46  W.  Va. 
788,  34  8.  E.  801). 

The  decree  allowing  the  administrator  to 
file  his  petition,  and  dismissing  plaintilTs 
bill  on  her  refusal  to  amend  the  same,  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


(84  W.  Va.  »S) 

LIVELY  V.   GRIFFITH   et  aL     (No.  8660.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  27,  1919.) 

(SyUabus  hy  the  Court.) 

1.  JuDGicENT  <$=s>273(2)— Record— Nunc  Pbo 
TuNo  Judgment. 

The  court  may  in  the  exercise  of  its  gen- 
eral jurisdiction  by  a  nunc  pro  tunc  judgment 
or  decree  cause  its  records  to  speak  the  truth 
respecting  any  interlocutory  or  final  judgment 
or  decree  which  on  some  previous  day  or  term 
was  actually  and  in  fact  ordered. 

2.  Judgment  ^=3>273(5)— Death  ov  Pabtt  — 
Bntbt  of  Judgment  ob  Decbbb  Nunc  Pbo 
Tunc. 

And  when  a  cause  has  been  matured  and 
submitted,  and  a  party  has  done  all  in  his  pow- 


er to  secure  a  judgment  or  decree  in  Kis  favor, 
but  dies  after  submission  and  before  a  final 
judgment  or  decree  is  pronounced  in  his  favor, 
the  court  may,  when  the  final  judgment  or  de^ 
cree  ordered  has  by  mistake  been  omitted  froni 
the  record  or  it  becomes  necessary  to  protect 
his  rights,  enter  a  judgment  or  decree  nunc 
pro  tunc  to  relate  back  to  the  date  the  same 
was  actually  ordered  or  to  the  date  of  the  sub- 
mission of  the  cause  for  final  decision.  But 
such  nimc  pro  tunc  judgment  or  decree  must 
always  show  to  what  date  or  term  it  is  made  to 
relate. 

3.  Wills  ^=>506(1)  —  Construction— Intee- 
EST  Of  Heibs  or  Lxtb  Tenant. 

A  will  of  a  testatrix  gave  to  Alexander  I>iye- 
ly  and  Minty  lively,  his  wife,  all  her  property 
for  life,  and  provided  that  after  their  death 
the  same  should  ''pass  over  to  the  heirs  of  said 
Alexander  Lively  and  Minty  his  wife."  Proper- 
ly construed,  the  heirs  of  each  life  tenant  took 
by  the  will  an  undivided  moiety  in  the  land 
devised,  Testing  in  interest  on  the  demise  re- 
spectivdy  of  the  life  tenants,  and  in  right  of 
possession  on  the  death  of  the  surriving  life 
tenant 

Appeal  from  Circuit  Court,  Kanawha  Coun- 
ty. 

Suit  for  partition  by  Joseph  Lively  against 
Frances  Jane  Griffith  and  others.  Decree  for 
plaintiff  nunc  pro  tunc,  and  deltodants  ap- 
peal. Reversed  and  retpanded  for  further 
proceedings,  with  suggestions. 

J.  F.  Cork  and  J.  W.  Kennedy,  both  of 
Charleston,  for  appellants. 

F.  (X  Pifer,  of  Charleston,  for  appellee. 

MILLER,  p.  This  suit  was  for  partition 
of  a  tract  of  126  acres  of  land  devised  by 
the  will  of  Nancy  Insco,  made  in  1862,  and 
who  died  shortly  thereafter,  whereby  she  de- 
vised all  her  land  and  certain  personal  prop- 
erty to  Alexander  Lively  and  Minty  Lively, 
his  wife,  for  life,  and  provided  that  after 
their  death  the  same  should  "pass  over  to 
the  heirs  of  said  Alexander  Lively  and  Minty 
his  wife." 

The  plaintiff  Joseph  Lively  and  the  defend- 
ant Robert  Lively,  his  brother,  are  children 
and  heirs  at  law  of  Alexander  Lively  by  his 
first  wife.  The  defendants  Frances  Jane 
Griffith  (n6e  Lively),  Samuel  S.  Lively  and 
Margaret  M.  Lively  are  the  children  and 
joint  heirs  of  Alexander  Lively  and  Minty 
Lively,  the  latter  being  the  second  wife ;  and 
the  claim  of  the  plaintiff  is  that  he  and  his 
brother  Robert  as  heirs  at  law  of  Alexander 
Lively  took  under  the  will  an  estate  in  re- 
mainder along  with  the  Joint  heirs  of  their 
father  and  the  said  Minty  Lively,  which  vest- 
ed in  right  of  possession  on  the  death  of  their 
father,  surviving  life  tenant,  which  occurred 
in  August,  1912,  the  said  Minty  Lively  having 
died,  as  the  bill  alleges  and  the  evidence 
shows,  in  November  1901. 
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The  bill  does  not  specifically  allege  in  what 
proportions  plaintiff  and  his  brother  took  the 
land  nnder  said  will,  but  the  decree  which 
their  counsel  seek  to  have  affirmed  adjudged 
to  each  a  one-tenth  part  thereof,  and  that 
their  copartltioners  were  each  entitled  to  a 
four-fifteenths  part  thereof. 
.  The  main  ground  of  error  relied  on  by  ap- 
pellants, the  children  and  Joint  heirs  of  Al- 
exander and  Minty  Lively,  is  that  the  court 
in  decreeing  any  interest  Ia  the  land  to  Jos- 
ejfli  and  Robert  Llv^y,  misconstrued  the 
will;  but  the  first  ground  relied  on  for  re- 
versal, in  logical  order,  is  that  the  decree  ap- 
pealed from  is  a  so-called  nunc  pro  tunc  de- 
cree and  is  erroneous  upon  grounds  to  be 
presently  stated. 

[1, 2]  The  rights  of  the  court  nunc  pro  tunc 
to  make  the  record  speak  the  truth  as  to 
what  was  actually  done  in  a  cause  interlocu- 
torily  was  afitoned  by  this  court  in  Vance  v. 
Railway  Co.,  63  W.  Va.  338,  44  S.  B.  461,  Bz 
parte  Coon,  81  W.  Va.  532,  94  S.  B.  957,  Gau- 
ley  Coal  Land  Association  v.  Spies,  61  W. 
Va.  19.  65  S.  B.  903,  and  Scott  ▼.  Newell,  69 
W.  Va.  118,  70  S.  B.  1092.  And  that  it  may 
also  do  the  same  thing  in  the  same  way  re- 
specting final  decrees  /actually  pronounced 
and  directed  to  be  entered,  has  also  been  af- 
firmed. Cole  V.  State,  73  W.  Va.  410,  80  S.  B. 
487,  Ann.  Cas.  1916D,  1266 ;  Clifford  ▼.  City 
of  Martinsburg,  78  W.  Va.  287,  88  S.  B.  845, 
and  perhaps  also  in  other  cases. 

Ttie  right  to  so  correct  errors  and  omis- 
sions in  Judicial  proceedings  is  not  contro- 
verted. The  contention  beDore  the  lower 
court  was,  first,  that  the  decree  here  in  ques- 
tion, if  originally  prmiounced,  was  not  en- 
tered by  the  clerk  because  of  the  neglect  of 
the  plaintiff  to  pay  the  costs,  as  to  which 
there  is  no  proof;  second,  that  at  the  time 
the  cause  was  submitted  and  at  the  time  the 
decision  was  announced  by  the  trial  Judge, 
Robert  Lively  was  dead  and  that  the  cause 
was  never  revived  against  his  surviving 
heirs,  whose  names  are  also  suggested  on  the 
record;  third,  that  the  decree  was  not  a 
proper  decree  to  be  pronounced  upon  the  bill 
and  proceedings.  And  in  argument  here  a 
fourth  ground  is  urged,  namely,  that  the  nunc 
pro  tunc  decree  entered  on  July  19,  1917,  was 
not  entered  with  reference  to  any  prior  day 
or  term  of  the  court  with  respect  to  which 
it  was  to  have  effect,  and  is  therefore  with- 
out day  or  date,  and  erroneous. 

The  third  ground  involves  the  merits  of  the 
cause  and  will  be  postponed  in  the  order  of 
disposition.  As  there  is  no  evidence  in  the 
record  on '  which  to  predicate  fault  on  the 
part  of  plaintiff.  Justifying  withholding  the 
decree  from  the  record,  we  pass  that  point 
without  further  consideration.  But  if  it  be 
true  as  asserted  and  assumed  in  the  second 
ground  of  objection,  and  it  so  appeared,  the 
point  of  error  would  be.  good,  but  we  find 
nothing  in  the  record  except  the  mere  sug- 
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gestion  of  counsel  in  the  order  of  July  19, 
1917,  directing  the  nunc  pro  tunc  decree, 
showing' -when  Robert  Lively  died;  if  indeed 
he  be  dead  in  fact,  the  date  of  his  death  is 
not  shown.  The  final  decree  took  no  account 
of  his  death,  but  on  the  contrary  decreed  in 
his  favor  a  one-tenth  interest  in  the  land  to 
be  partitioned. 

The  fourth  point  made  against  the  enter- 
ing of  the  decree  presents  a  more  serious, 
and  we  think  a  fatal,  defect  in  the  decree. 
That  a  final  decree  was  pronounced  some 
time  prior  to  the  order  directing  its  entry 
nunc  pro  tunc  was  found  as  a  fact  by  the  or- 
der directing  entry  thereof  on  July  19,  1917, 
but  on  what  day  or  at  ^hat  term  the  record 
does  not  show.  If  the  decree  nunc  pro  tunc 
showed  with  reference  to  what  day  or  term  it 
was  entered,  we  might  assume  in  the  ab- 
sence of  a  contrary  showing  that  the  court 
had  duly  considered  the  suggestion  of  death 
and,  either  that  the  decree  was  pronounced 
prior  to  the  death  of  Robert  Lively,  or  that 
the  cause  was  submitted  to  the  court  prior 
to  that  date,  in  which  latter  event  the  court 
might  properly  have  entered  the  decree  as  of 
the  date  of  the  submission,  in  order  to  protect 
the  rights  of  the  parties  as  of  that  date.  2 
Beach,  Mod.  Bq.  Prac  |  297 ;  Vance  v.  Rail- 
way Co.,  supra,  58  W.  Va.  342,  44  S.  B.  461, 
referring  to  Ninde  y.  Clark,  4  Am.  St  Rep. 
note,  828,  where  the  subject  is  fully  covered 
with  copious  citations  of  decisions.  In  Mitch- 
ell V.  Overman,  103  U.  S.  62,  26  L  Ed.  869,  it 
was  held  that  a  decree  entered  as  of  the  term 
at  which  the  cause  was  submitted  and  car- 
ried over  for  no  fault  of  plaintiff,  could  not 
be  Impeached  upon  the  ground  that  it  was 
entered  subsequently  to  his  death.  The  rea- 
son given  for  this  rule  is  that  a  party  who 
has  done  all  he  could  to  obtain  a  decree 
ought  not  be  prejudiced  by  any  delay  of  the 
court  in  rendering  its  decision.  Ninde  v. 
Clark,  supra,  note  p.  829.  For  the  errors  so 
found  the  decree  must  be  reversed  and  the 
cause  remanded. 

[31  That  there  may  be  finality  of  the  pro- 
ceedings in  the  court  below,  it  is  necessary 
that  we  should  also  construe  the  will.  And 
we  may  say  at  once  that  in  our  opinion  the 
court  below  has  put  the  proper  construction 
on  the  provision  on  which  the  rights  of  the 
parties  depend.  We  think  the  principles 
enunciated  in  Irvin  v.  Stover,  67  W.  Va.  366, 
67  S.  B.  1119,  are  decisive  of  the  question  in- 
volved. The  clause  in  the  deed  in  that  case 
was: 

"To  beheld  by  them  as  a  homestead  for  them- 
selves, and  after  them  to  their  heirs." 

In  the  case  here  the  provision  is: 

"And  after  their  death  to  pass  over  to  the 
heirs  of  said  Alexander  Lively  and  Minty  bis 
wife." 

The  correctness  of  Irvin  v.  Stover  is  chal- 
lenged by  counsel,  but  we  think  it  founded 
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upon  well  settled  rules  of  construction,  and 
principles  of  law  applicable  in  such  cases. 
Undoubtedly  Alexander  and  Minty  Ldyely 
took  an  estate  for  life  in  the  land  by  entire- 
ties with  right  of  survivorship,  and  uifless 
there  is  something  in  the  context  evidencing 
a  different  intent,  the  remainder  *'over  to  the 
heirs  of  said  Alexander  Lively  and  Minty 
his  wife"  would  not  be  limited  to  their  Joint 
heirs,  as  counsel  contend,  but  would  go  in 
moieties  to  their  heirs,  the  title  of  her  heirs 
in  one  moiety  vesting  on  her  death,  of  his 
heirs  in  the  other  moiety  at  his  death,  and 
right  of  possession  in  all  vesting  on  the  death 
of  the  surviving  life  tenant,  so  held  in  Irvln 
V.  Stover,  supra.  But  it  is  asserted  by  coun- 
sel for  appellants  that  the  words  "heirs  of 
said  Alexander  Lively  and  Minty  his  wife" 
clearly  evince  intent  to  limit  the  remainder 
to  the  children  and  joint  heirs  of  Alexander 
and  Minty  Lively,  differentiating  this  case 
from  Irvin  v.  Stover.  They  say  the  court  in 
that  case  placed  special  emphasis  on  the 
words  "their  heirs.*'  They  seem  to  concede 
that  if  the  language  were,  "Alexander  Lively 
and  Minty  Lively,  his  wife,'*  the  case  would 
fall  within  the  rule  of  Irvln  v.  Stover,  but 
that  having  omitted  the  name  "Lively**  after 
"Minty,**  her  Christian  name,  the  testatrix 
thereby  evidenced  her  purpose  to  limit  the  re- 
mainder to  the  joint  heirs  of  the  life  tenants. 
We  cannot  appreciate  the  distinction  sought 
to  be  made  between  the  two  cases.  At  the 
date  of  the  will  and  at  the  date  of  the  death 
of  the  testatrix,  which  the  evidence  shows 
occurred  on  the  same  day,  Alexander  and 
Minty  Lively  had  but  one  child  bom  of  their 
marriage,  namely,  the  defendant  Frances 
Jane  Griffith ;  their  two  other  children  were 
not  then  in  being.  Their  heirs  prospective 
then  in  b^ng  were  Joseph,  Robert  and  Fran- 
ces Jane  Lively.  Of  course  the  devise  to 
their  heirs  would  open  up  to  let  in  after  bom 
children,  and  the  coming  into  being  of  other 
children  may  reasonably  have  been  anticipat- 
ed by  the  testatrix,  but  her  relationship  to 
plaintiff  and  his  brother  shown  in  evidence 
satisfies  us  that  the  testatrix  did  not  intend 
to  limit  her  devise  in  remainder  to  the  chil- 
dren of  Alexander  and  Minty  Lively,  but  on 
the  contrary  that  she  intaided  the  estate  in 
remainder  should  go  according  to  her  plain 
direction,  to  the  heirs  and  aAl  the  heirs  of  the 
life  tenants,  without  other  limitation.  As 
was  said  by  the  court  in  Collins  v.  Feather, 
62  W.  Va.  107,  lU,  43  S.  B.  323,  824  (61  L. 
R.  A.  660,  94  Am.  St  Rep.  912): 

"The  distinction  between  the  use  of  the  word 
^heirs*  and  the  word  'children*  is  a  most  im- 
portant one  and  cannot  safely  be  overlooked  in 
the  construction  of  wills.  'Like  all  other  legal 
terms,  the  word  "heir,*'  when  unexplained  and 
uncontrolled  by  the  context,  must  be  interpreted 
according  to  its  strict  and  technical  import ;  in 
which  sense  it  obviously  designates  the  person 
or  persons  appointed  by  law  to  succeed  to  the 


real  estate  in  case  of  intestacy.*    2  Jar.  Wills, 
585." 

In  support  of  their  construction  of  the 
will  counsel  for  appellants  dte  us  to  a  num- 
ber of  cases  as  follows:  Brown  v.  Mtna.  Life 
Ins.  Co.,  174  N.  C.  836,  93  S.  E.  842 ;  Crapo 
V.  Pierce,  187  Mass.  141,  72  N.  E.  935 ;  Evans 
V.  Opperman,  76  Tex.  293,  13  S.  W.  312 1 
iBtna  Mut  Life  Ins.  Co.  v.  Clough,  68  N.  H. 
298.  44  Atl.  520;  Lockwood  v.  Bishop.  61 
How.  Prac.  (N,  T?)  221.  We  have  examined 
all  these  cases  carefully  and  find  nothing  in 
them  materially  conflicting  with  Irvln  v.  Sto- 
ver. Without  exception  they  all  involve  gifts 
or  devises  to  children  of  donors  or  devisers. 
In  the  North  Carolina  case  the  assignment  &f 
a  policy  of  life  insurance  was  to  the  children 
of  W.  T.  J.  and  B.  H.  J.  It  was  rightly  de- 
cided that  the  assignment  carried  the  Interest 
in  the  policy  to  the  children  bom  to  both  and 
that  no  part  thereof  went  to  the  children  ot 
W.  T.  J.  by  a  former  marriage,  for  the  de- 
scription of  the  class  named  could  not  by 
proper  construction  Include  the  children  of 
each.  The  Massachusetts  case  involved  a  de- 
vise of  a  remainder  to  be  distributed  "to  and 
among  the  children  of  said  F.  and  wife  and 
the  issue  of  any  deceased  child  by  right  of 
representation.*'  It  was  rightly  construed  as 
limited  to  the  children  of  their  marriage,  and 
as  not  including  the  child  of  F.  by  a  former 
marriage.  The  other  cases  cited  are  of  the 
same  character. 

In  the  Virginia  case  of  Stlgler's  Ex'z  v. 
Stigler  et  al.,  77  Va.  163,  the  testator  had  in- 
sured his  life  for  $5,000.00  '*for  the  benefit 
of  his  wife  and  their  children."  It  was  held 
that  the  description  "their  children"  included 
an  aflflicted  diild  by  a  former  marriage,  who 
was  a  member  of  the  family  and  treated  aa 
one  of  the  children  of  both,  and  was  given 
the  same  care  and  consideration  by  her  fa- 
ther and  stepmother.  In  the  case  at  bar  the 
facts  are  very  similar  to  those  in  the  Virginia 
Case.  Besides,  properly  construed  the  words 
of  the  devise,  "over  to  the  heirs  of  said  Alex- 
ander Lively  and  Minty  his  wife,*'  are  plainly 
contemplative  of  the  heirs  of  each.  In  the 
case  of  Lyon  v.  Acker,  33  Conn.  222,  it  is 
held  to  be  a  sound  rale  of  construction,  that 
where  a  devise  or  legacy  is  given  to  heirs  or 
their  representatives,  the  general  principle 
governing  the  descent  of  estates  should  be 
applied,  unless  a  different  intention  appears. 
The  statute  of  distribution  governs  In  all 
cases  where  there  is  no  will;  and  where 
there  is  one,  and  the  testator's  intention  is 
in  doubt,  the  statute  is  a  safe  guide. 

For  the  error  pointed  out  in  entering  the  de- 
cree nunc  pro  tunc,  it  must  be  reversed  and 
the  cause  remanded  for  further  proceediniTs. 
If  it  turns  out,  as  suggested  on  the  record, 
that  Robert  lively  was  dead  at  the  time  of 
the  hearing  of  the  cause,  and  necessarily  at 
the  time  the  case  was  decided  and  the  de- 
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cree  prononnced,  his  heirs  must  be  brought  in 
by  amendment  of  the  bill,  and  will  be  enti- 
tled to  a  hearing  on  all  the  questions  in- 
volved, before  the  entry  of  a  final  decree. 
On  the  other  hand,  if  Robert  Lively  was  liv- 
ing, either  when  the  case  was  heard  or  at 
the  time  the  decree  was  pronounced,  a  nunc 
pro  tunc  decree  may  yet  be  entered  with  ref- 
erence to  either  event  in  order  to  secure  the 
rights  of  the  parties. 


(125  Va.  526) 

WRIGHT  V.  WRIGHT, 

(Supreme  Ck>urt  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Insane  Persons  ^=»87— Insanity  as  Bab 

TO  DiVOBOB. 

The  insanity  of  defendant  is  no  bar  to  the 
prosecution  of  a  suit  for  divorce  for  a  cause 
which  accrued  before  such  insanity  began. 

2.    DiVOBOB    ^S9d7(5)— DeSEBTION— INISBVEN- 

ING  Insanity. 

Where  the  huBband  became  insane  within 
three  months  after  the  desertion,  the  insanity 
is  a  bar  to  the  wife's  suit;  for,  since  the  hus- 
band became  incapable  of  forming  an  intent, 
and  continued  desertion  depends  on  continaed 
intention,  the  time  during  which  he  was  in- 
sane conld  not  be  indud^  *  in  computing  the 
statutory  period. 

Appeal  from  Circuit  Court,  Louisa  County. 

Suit  for  divorce  by  Minnie  A.  D.  Wright 
against  Robert  W.  Wright  From  a  decree 
sustaining  a  demurrer  to  the  bill,  complain- 
ant appeals.    Affirmed. 

Gordon  &  Gordon,  of  Louisa,  for  appellant 
W.  C.  Bibb,  of  Louisa,  for  appellee. 

PRENTIS,  J.  The  oomplahiant  Mrs. 
Robert  W.  Wright  (Minnie  A.  Denton 
Wright),  appeals  from  a  final  decree  sus- 
taining a  demurrer  to  her  bill  for  divorce, 
filed  against  her  husband,  Robert  W.  Wright, 
which  alleges  as  the  ground  therefor  that  he 
willfully  deserted  her  on  January  ^,  1914, 
and  that  such  desertion  has  continued  for 
more  than  three  yeara  The  bill  also  alleges 
that  on  May  26,  1914,  her  said  husband  was 
adjudged  a  lunatic,  and  was  thereupon  con- 
fined in  the  Western  State  Hospital;  that 
he  had  been  permitted  since  then  to  come  to 
Louisa  county  0n  a  furlough,-  and  while 
there  seemed  perfectly  natural  and  sane, 
though  he  is  still  confined  as  a  lunatic.  The 
court  appointed  a  guardian  ad  litem  for  the 
defendant,  who  filed  a  general  demurrer  to 
the  bill,  and  for  cause  of  demurrer  relied 
upon  the  insanity  of  the  defendant,  occurring 
within  less  than  three  years  from  the  date 
of  the  alleged  desertion. 


[1, 2]  While  it  may  be  regarded  as  settled 
by  the  great  weight  of  authority  that  the 
insanity  of  the  defendant  is  no  bar  to  the 
prosecution  of  a  suit  for  divorce  for  a  cause 
whldi  accrued  before  such  Insanity  began, 
yet  the  precise  Question  presented  by  this 
record  appears  to  Iiave  arisen  in  very  few 
cases.  If  the  desertion  had  continued  for 
three  years  before  the  insanity  of  the  de- 
fendant intervened,  then  the  cause  of  ac- 
tion .  would  have  been  complete,  and  the^ 
insanity  would  have  been  no  defense.  This 
was  determined  in  Fisher  ▼.  Fisher,  54  W. 
Va.  146,  46  S.  B.  118,  1  Ann.  Cas.  251.  Here, 
however,  within  three  months  after  the  al- 
leged desertion,  the  defendant  became  insane. 
While  the  cases  have  been  few,  the  prevailing 
view  is  that  in  such  a  case  the  insanity  of  the 
defendant  is  a  bar  to  the  suit 

Kirkpatrick  v.  Kirkpatrick,  81  Neb.  627, 
116  N.  W.  499, 16  L.  R.  A.  (N.  S.)  1071, 129  Anu 
St  Rep.  708,  presents  a  question  precisely 
similar  to  the  one  here  raised.  The  Nebraska 
statute  there  construed  provided  that  a  di- 
vorce may  be  granted  *'where  either  party 
willfully  abandons  the  other  without  Just 
cause  for  a  period  of  two  years."  The  Vir- 
ginia statute  (Code,  |  2257)  provides  that  a 
divorce  from  the  bonds  of  matrimony  may  be 
decreed  to  the  party  abandoned  *' where  ei- 
ther party  willfully  deserts  or  abandons  the 
other  for  three  years."  In  that  case  this  is 
said: 

"It  is  a  universal  rule  that  where  one  spouse 
abandons  or  deserts  the  other  and  returns  to 
the  unoffending  party  before  the  expiration  of 
the  statutory  period,  a  ground  of  divorce  does 
not  arise  or  accrue.  Our  statute  has  fixed  the 
period  of  two  years,  and  the  offending  party 
could  return  at  any  time  prior  to  the  expira- 
tion of  two  years,  and  thus  prevent  a  cause  of 
action  accruing  to  the  other  party.  Separation, 
no  matter  how  long  continued,  unless  there  was 
an  intent  not  to  return,  or,  in  other  words, 
an  intent  to  abandon,  would  not  constitute  a 
ground  for  divorce.  On  the  other  hand,  no  mat- 
ter how  willful  the  desertion  may  be,  nor  how 
destitute  of  reasonable  cause,  there  is  no  ground 
for  divorce,  unless  it  is  continued  for  a  period 
of  two  years." 

Under  the  Virginia  statute,  at  any  time 
during  the  three  years  succeeding  the  aban- 
donment the  offending  party  has  the  undoubt- 
ed right  to  return  to  the  other,  and  if  that 
right  is  exercised  there  Is  no  ground  for  di- 
vorce. For  three  years,  in  Virginia,  such 
offender  may  repent  and  return.  The  ground 
for  an  absolute  divorce  does  not  accrue  from 
the  mere  abandonment  It  must  be  willfully 
continued  for  the  period  fixed  by  the  statute, 
and  the  cause  of  action  does  not  accrue  imtil 
that  time  has  elapsed.  Of  course,  an  insane 
person  is  incapable  of  forming  the  Intent, 
either  to  continue  the  desertion  or  to  seek 
a  reconciliation.     It  follows  logically  that 
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Id  Uils  case  the  cause  of  action  haa  not  ac- 
crued, and  that  the  decree  of  the  trial  court 
sustaining  the  demurrer  is  without  error. 
In  Blandy  ▼.  Blandy,  20  App.  D.  a  535, 
this  is  said: 

*'For  the  continued  desertion  most  depend 
npon  the  continued  intention,  and,  as  has  been 
well  said,  but  for  the  insanity  of  the  wife  she 
may  have  repented  and  returned  to  her  hus- 
band before  the  expiration  of  the  statutory  pe- 
riod." 

In  Storrs  v.  Storrs,  68  N.  H.  118.  84  Atl. 
872,  it  is  held  that  the  time  during  which 
the  defendant  was  insane  could  not  be  in- 
cluded in  computing  the  statutory  period. 
The  authorities  are  collected  in  9  R.  C.  L. 
857,  129  Am.  St.  Rep.  708,  188  Am.  St.  Rep. 
160.  and  34  L.  R  A.  161. 

So  that,  while  in  some  cases  there  may  be 
undue  hardship,  we  cannot  amplify  the 
grounds  of  divorce  fixed  by  the  statute,  or 
adjudge  an  insane  person  to  be  capable  of 
determining  whether  to  seek  a  reconciliation 
or  to  persist  in  the  willful  intent  to  abandon 
for  the  period  prescribed  by  the  statute.  If 
there  be  hardship,  the  question  Is  one  of 
public  policy,  for  the  consideration  of  the 
General  Assembly. 

Affirmed. 

BURKS,  J.,  absent 


(126  Va.  815)" 

REYNOLDS  ▼.  WAU^ACE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.    BotmOABIES    ^S>47(1)— ESTOPFKL. 

Where  defendant's  predecessor  in  title,  who 
was  present  when  a  boundary  line  was  run,  did 
not  then  offer  any  objection  to  the  result,  but 
subsequently  told  his  wife  that  he  was  unsatis- 
fied and  was  going  to  the  courthouse  to  get  it 
settled,  held  that,  as  such  predecessor  became 
ill  shortly  thereafter  and  died  without  having 
given  the  matter  further  attention,  no  estoppel 
was  raised  which  would  preclude  defendant 
from  questioning  the  accuracy  of  the  survey 
made. 

2.  BonNUABiEs  ^=»48(Q  ~  Acquisscence  — 
Effect— Title. 

While  acquiescence  and  admissions  as  to 
boundaries  may  become  important  evidence  in 
determining  where  the  boundaries  are  located, 
and  may  exist  or  be  made  under  such  circum- 
stances as  will  estop  the  landowner  from  de- 
nying them,  they  are  not  in  themselves  independ- 
ent source  of  title.  , 

3.  Appeal  and  Ebbob  ^=s>208(3)— Eyidence 
—Objections. 

Objections  that  witnesses  did  not  possess 
the  qualifications  necessary  to  render  them  com- 
petent cannot  be  raised  for  the  first  time  on 
writ  of  error. 


4.  Appbai.  and   Ebbob   4s>1066— Rbtixw— 
Habhlbss  Ebbob. 

Where  the  parties  claimed  from  a  common 
source  of  title,  and  the  only  controversy  was 
the  location  of  the  boundary  line,  the  giving  of 
instructions  in  an  ejectment  case  that  to  find 
for  plaintiff  the  jury  must  find  title  in  him,  and 
that  he  must  rely  on  his  own  title,  and  not  de- 
fects in  defendant's  title,  hM  harmless. 

5.  Appeal   and    Ebbob    ^=3>1003— Review— 
Vebdict. 

Where  verdict  was  supported  by  evidence, 
though  against  the  preponderance  thereof,  it 
will  not  be  disturbed  by  the  appellate  court  on 
writ  of  error. 

Error    to    Circuit    Court,    Charles    City 

County. 

Ejectment  by  P.  J.  Reynolds  against 
George  W.  Wallace  and  others.  There  was 
a  judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Henley,  Hall,  Hall  &  Peachy,  of  Williams- 
burg, for  plaintiff  in  error. 

Nance  &  Nance,  of  Winston-Salem,  N.  C 
for  defendants  in  error. 

KELLY,  J.  This  is  an  action  of  ejectment. 
The  plaintiff  and  defendant  own  adjoining 
tracts  of  land  acquired  from  a  common 
source.  Defendants  concede  that  the  i^ain- 
tiff  has  a  perfect  title  to  the  land  as  de- 
scribed in  the  declaration  and  in  the  deed 
under  which  he  claims;  but  they  deny  that 
under  a  proper  interpretation  of  such  de- 
scription the  true  boundary  line  between 
their  land  and  the  land  of  the  plaintiff  is 
the  line  contended  for  by  the  latter.  In  oth- 
er words,  the  entire  controversy  turns  upon 
the  location  of  the  line  between  the  two 
tracts.  The  evidence  in  regard  thereto  was 
conflicting.  The  Jury  returned  a  verdict  in 
favor  of  the  defendants,  pursuant  to  which 
the  court  entered  the  judgment  .under  re- 
view. 

[1]  1.  As  a  part  of  his  case,  the  plaintiff  in- 
troduced proof  showing  that  before  he  pur- 
chased the  land  described  in  the  declaration 
his  grantor  procured  a  survey  thereof  with 
notice  to  all  adjoining  landowners,  including 
Burrell  Bassett  under  whom  the  defendants 
claim,  that  Bassett  assisted  in  making  the 
survey,  and  that  he  and  those  claiming  under 
him  had  apparently  acquiesced  in  the  same 
from  the  date  of  the  survey  in  1905  until 
about  the  year  1916,  when  the  defendants 
claimed  to  have  found  from  an  examination 
of  the  records  in  the  clerk's  office  that  the 
survey  was  not  correct.  The  defendants,  as 
a  part  of  their  evidence,  then  introduced  cer- 
tain witnesses  whose  testimony  tended  to 
show  that  the  location  of  the  line  as  indi- 
cated by  the  survey  in  1905,  was  not  cor- 
rect, and  that  the  true  location  was  as  now 
contended  for  by  them.     The  plaintiff  ob- 
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Jected  to  the  introduction  of  all  such  testi- 
mony "upon  the  ground  that  Burrell  Bassett, 
under  whom  the  defendants  claimed,  was 
present  and-  had  acquiesced  in  the  line  es- 
tablished by  said  surrey,  and  that,  there- 
fore, the  defendants  were  estopped  from  de- 
nying the  correctness  of  said  line/'  The  trial 
court  overruled  this  objection,  and  Its  action 
in  doing  so  is  the  ground  of  the  first  assign- 
ment of  error. 

[2]  It  is  true  that  Burrell  Bassett  was 
present  as  a  participant  when  the  line  was 
surveyed  in  1905,  and  did  not  then  offer  any 
objection  to  the  result ;  but  he  subsequently 
told  his  wife,  who  is  now  one  of  the  defend- 
ants, that  he  was  not  satisfied  and  "was  go- 
ing to  the  courthouse  and  get  it  straight** 
Soon  after  the  survey  he  became  and  contin- 
ued ill,  and  died  in  1910  without  having  giv- 
en the  matter  further  attention.  There  is 
no  evidence  to  show  that  the  plaintiff  even 
knew  that  a  survey. was  to  be  made.  A  plat 
thereof  was  subsequently  referred  to  as  a 
part  of  the  description  in  his  deed;  but  it 
nowhere  appears  that  he  knew  there  had 
been  a  dispute  about  the  line,  or  that  he 
knew  of  or  was  in  any  way  influenced  by 
Bassett's  connection  therewith.  The  case, 
therefore,  does  not  fall  within  the  influence 
of  the  doctrine  of  estoppel ;  and,  no  daim  of 
title  by  adverse  possession  being  involved, 
it  necessarily  follows  that  the  objection  in 
question  was  properly  overruled.  ^It  could 
only  have  been  sustained  upon  the  theory 
that  the  establishment  of  the  line  by  the  sur- 
vey in  1905  had  the  legal  effect  of  passing  ti- 
tle. The  law  as  established  in  this  state  is 
to  the  contrary.  The  latest  case  involving 
this  question  is  Cox  v.  Heuseman.  124  Ya. 
— ,  97  S.  B.  778,  in  which  this  court  said: 

''Acquiescence  and  admissions  as  to  bound- 
aries may  become  very  proper  and  very  impor- 
tant evidence  in  determining  where  the  true 
boundaries  are,  and  such  acquiescence  and  ad- 
missions may  exist  or  be  made  under  circum- 
stances which  will  estop  a  landowner  from  de- 
nying them;  but  they  are  not  in  themselves  in- 
dependent sources  of  title.  'No  mere  parol 
agreement  to  establish  a  boundary!  and  thus  ex- 
clude from  the  operation  of  a  deed  land  em- 
braced therein,  can  divest,  change,  or  affect  the 
legal  rights  of  the  parties  growing  out  of  the 
deed  itself.'  McMurray  v.  Dixon,  105  Va.  605, 
611,  54  S.  B.  481,  483,  and  cases  there  cited.** 
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[8]  The  further  objection  that  the  evidence 
in  question  came  from  witnesses  who  did  not 
possess  the  qualifications  necessary  to  ren- 
der them  competent  to  testify  on  the  subject 
was  not  made  in  the  court  beloW,  and,  upon 
familiar  principles,  cannot  be  successfully 
raised  for  the  first  time  here. 

[4]  2.  At  the  trial  the  pUintiff  asked  for 
three  instructions  and  the  defendant  for  two, 
all  of  which  were  given,  and  the  giving  of  the 
latter  is  assigned  as  error.  The  instructions 
in  question  told  the  jury:  (1)  That  in  order 
to  find  for  the  plaintiff  they  must  find  title 
in  him ;  and  (2)  that  the  plaintiff  mu^t  rely 
on  his  own  title,  and  not  on  any  defects  in 
the  defendant's  title. 

It  was  admitted  in  open  court  that  the  par- 
ties claimed  under  a  common  source^  and 
that  the  plaintiff  had  a  perfect  title  to  the 
land  as  described  in  the  declaration.  These 
instructions  were,  therefore,  wholly  unneces- 
sary and  unimportant,  and  might  very  prop- 
erly have  been  reject^.  It  is  obvious,  how- 
ever, that  they  could  not  have  prejudiced  the 
plaintiff.  They  simply  called  to  the  attention 
of  the  jury  certain  essentialB  of  the  plain- 
tiff's right  to  recover  which  were  conceded 
to  exist;  they  were  not  in  any  way  in  con- 
flict with  the  instructions  given  for  the  plain- 
tiff; and  they  cannot,  in  any  reasonable 
view  of  the  case,  be  regarded  as  having  had 
a  tendency  to  mislead  the  jury. 

[6]  8.  The  third  and  last  assignment  rests 
upon  the  action  of  the  court  in  overruling  a 
nootion  to  set  aside  the  verdict.  The  grounds 
of  the  motion  were  that  the  court  erred  in 
its  ruling  upon  certain  evidence  and  instruc- 
tions, and,  further,  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  All  of 
these  points  have  been  passed  upon  in  con- 
nection with  the  other  assignments,  the  first 
two  specifically,  and  the  third  by  necessary 
implication.  It  may  be  conceded  that  the 
preponderance  of  the  evidence  as  set  forth 
in  the  record  before  us  appears  to  have  fa- 
vored the  plaintiff,  but  there  was  evidence 
tending  materially  to  support  the  defendant's 
theory,  and  the  verdict  of  the  jury  is  con- 
clusive upon  us.  The  Judgment,  therefore, 
must  be  affirmed. 

Affirmed. 

WHITTLE,  P.,  absent 
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SCRUGGS  ▼.  COMMONWEAIiTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Homicide    ^==>254~Uzobicide— Evidence. 

Od  trial  for  murder  of  accused's  wife,  where 
the  defense  was  suicide,  evidence  held  insuffident 
to  support  conviction  of  murder  in  the  second 
degree. 

2.  CBoanAL  Law  ^=9561(2)— Proof  Betoitd 
Reasonable  Doubt. 

In  a  murder  trial,  the  burden  rests  upon 
the  commonwealth  to  establish  guilt  beyond  a 
reasonable  doubt,  either  by  direct  or  circum- 
stantial evidence. 

8.  Cbiminal  Law  <d=9419,  420(11)— Heabsat 
Evidence. 
In  a  trial  for  murder  of  accused's  wife,  the 
only  motive  suggested  being  that  accused  owed 
deceased  money,  evidence  of  statement  in  con- 
versation of  deceased  with  a  witness,  not  in  the 
presence  of  accused,  that  accused  *'owed  her 
Bittie  money  and  had  to  pay  it  back  to  her,  and 
that  when  she  was  ^  ^  ^  on  a  visit"  accused 
"wrote  her  that  some  one  had  broken  in  ^  ^  ^ 
and  stolen  his  money,"  was  inadmissible  under 
the  hearsay  rule. 

4.  Cbiminal  Law  ^=s>419,  420(1)  ~  Hkabsat 
Evidence-'Motive. 

Motive  can  no  more  be  proved  by  hearsay 
evidence  than  any  other  fact 

Error  to  Circuit  Court,  Campbell  County. 

Thomas  S.  Scruggs  was  convicted  of  mur- 
der in  the  second  degree,  and  brings  error. 
Judgment  reversed,  verdict  set  aside,  and 
case  remanded. 

W.  M.  Murrell  and  Duncan  Drysdale,  both 
of  Lynchburg,  for  plaintiff  in  error. 

Jno.  R.  Saunders,  Atty.  Qen.,  and  A.  H. 
Light,  of  Rustburg,  for  the  (Commonwealth. 

WHITTLE,  P.    Plaintiff  in  error,  Thomas 

5.  Scruggs,  was  indicted  in  the  circuit  iiourt 
of  Campbell  county  for  the  murder  of  his 
wife,  Hattie  N.  T.  Scruggs,  and  upon  his 
trial  was  found  guilty  of  murder  in  the 
second  degree  and  sentenced  to  confinement 
in  the  penitentiary  for  ten  years. 

Two  assignments  of  error  are  relied  on  to 
reverse  the  Judgment: 

(1)  To  the  refusal  of  the  court  to  set  aside 
the  verdict  because  of  the  insufficiency  of 
the  evidence  to  sustain  it;  and 

(2)  To  the  action  of  the  court  in  admitting 
certain  evidence  over  the  objection  of  the 
accused. 

[11  The  material  evidence  may  be  stated 
as  follows:  At  the  time  of  the  tragic  death 
of  the  wife,  on  the  night  of  June  2,  1917,  she 
and  the  accused  had  been  married  about 
seven  years.  During  the  last  five  years  of 
their  married  life  they  had  resided  in  the 
town  of  AltaVista,  in  Campbell  county.  The 
accused  was  appointed  the  policeman  of  the 


town,  and  held  the  office  for  about  four  years, 
when  he  resigned,  in  April,  1917.  In  addition 
to  his  duties  as  policeman,  he.  and  his  wife 
kept  a  hotel  known  as  the  "Alta vista  Hotel," 
and  by  their  Joint  efforts  from  that  source 
had  accumulated  property  worth  $2,(X)0.  The 
wife,  though  not  in  good  health,  took  an 
active  part  in  the  hotel  business  and  con- 
tributed to  its  success.  Much  of  the  evi- 
dence is  addressed  to  the  subject  of  the  rela- 
tions existing  between  the  parties.  In  the 
main  they  were  friendly  and  cordial,  but  the 
wife  had  reached  the  age  when  what  is  known 
as  "change  of  life"  occurs  with  females,  and 
was  specially  liable  to  morbid  and  hysterical 
influences.  She  occasionally  became  nervous 
and  irritable  towards  her  husband,  and  their 
Intercourse  at  such  times  would  be  strained 
and  disagreeable,  yet  never  to  the  extent  of 
Justifying  the  belief  among  their  acquain- 
tances that  he  would  inflict  upon  her  bodily 
harm.  Curious  as  it  may  seem,  one  of  the 
chief  causes  of  discord  between  them  seems 
to  have  arisen  from  ber  affection  for  her 
husband  and  solicitude  for  his  safety. 
Against  ber  remonstrance,  he  would  now 
and  then  accompany  United  States  revenue 
officers  and  state  prohibition  officers  on  raids 
upon  "moonshine*'  stills  in  the  vicinity,  which 
on  account  of  the  danger  attending  such  ex- 
peditions would  bring  on  spells  of  despond- 
ency with  his  wife  and  cause  her  great  anx- 
iety— ^a  condition  which  was  accentuated 
by  the  fact  that  a  brother  of  the  accused  had 
been  murdered  by  unknown  persons  supposed 
to  have  been  engaged  In  Illicit  distilling,  and 
he  had  received  an  anonymous  communica- 
tion threatening  him  with  a  similar  fate. 

Cn  the  morning  of  June  2,  1917,  the  ac- 
cused went  on  one  of  these  raids  with  a 
prohibition  officer  across  the  river  Into  Pitt- 
sylvania county  In  the  Reed  creek  neighbor- 
hood. To  allay  the  fears  of  his  wife,  be  told 
her  he  was  going  over  to  Reed  creek  fishing. 
He  did  not  return  until  after  dinner,  and  she 
met  him  at  the  front  door  of  the  hotel,  and 
was  in  an  anxious,  nervous  state  on  account 
of  his  not  returning  earlier.  He  put  his 
arm  around  her  and  they  walked  back  to 
the  kitchen,  where  she  gave  him  his  dinner. 
On  their  way  they  both  stopped  at  the  side- 
board, and  accused  took  the  key  to  the  side- 
board from  a  vase  where  it  was  kept,  and 
unlocked  the  drawer,  placing  his  pistol  there- 
in. He  then  locked  the  drawer,  replaced  the 
key  In  the  vase,  and  they  proceeded  to  the 
kitchen.  That  was  on  Saturday,  and  accused 
testified  that  he  was  quite  busy  the  rest  of 
the  afternoon,  going  from  place  to  place  In 
the  town  buying  supplies  for  the  use  of  the 
hotel  for  the  following  day  and  Monday. 
He  went  in  and  out  of  the  house  several 
times  during  the  afternoon,  but  had  no  occa- 
sion to  get  the  pistol  and  did  not  take  it 
out  of  the  drawer,  or  have  it,  or  any  other 
pistol.  In  his  hands  or  about  his  person  after 
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he  put  the  pistol  In  the  sideboard  drawer. ,  and   went  to   the  hotel  in  an   automobile. 


After  supper  the  accused  and  his  wife,  and 
Dewey  Scruggs,  a  daughter  by  a  former  mar- 
riage, who  was  about  14  years  of  age  (the 
three  composing  the  family),  were  at  the 
front  of  the  hotel,  part  of  the  time  engaged 
in  conversation  with  two  friends,  one  of 
them  the  policeman  who  had  succeeded  the 
accused  when  he  resigned  that  office.  A 
doud  coming  up,  these  parties  went  across 
the  street  to  a  drug  score.  Thereupon  ac- 
cused, his  wife  and  daughter,  after  putting 
out  the  lights  below,  went  upstairs  to  their 
bedrooms  about  9:30  o'clock.  The  bedroom 
of  the  accused  and  his  wife  was  at  the  ex- 
treme end  of  the  hall,  and  that  of  his  daugh- 
ter adjoined,  the  doors  to  the  two  rooms 
being  less  than  one  foot  apart,  each  with  a 
transom  over  the  door,  which  was  open. 
Accused  retired  first,  occupying  the  side  of 
the  bed  next  to  the  door,  as  he  frequently 
had  occasion  to  get  up  in  the  night  to  receive 
guests  who  came  to  spend  the  night  at  the 
hotel.  After  he  had  laid  down  on  the  bed  his 
little  daughter  came  in,  as  was  her  habit,  and 
kissed  her  father  and  stepmother  good 
night,  and  went  back  to  her  own  room.  His 
wife  soon  came  to  bed;  and  they  talked  about 
three-quarters  of  an  hour,  when  he  ^ent  to 
sleep.  His  wife  was  talking  about  her 
health,  and  said  she  was  afraid  she  was 
getting  in  the  same  condition  she  had  been 
in  some  time  before.  Accused  told  her  that 
she  ought  to  go  to  a  hospital,  and  urged  her 
to  go  the  next  day;  but  she  expressed  an  un- 
willingness to  do  so,  and  remarked  that  she 
would  rather  die  than  go  to  a  hospital.  He 
told  her  she  ought  not  to  talk  that  way. 
Accused  further  testified  that  he  was  sudden- 
ly awakened  by  a  very  loud  noise,  which 
appeared  to  be  close  to  his  ear.  He  Jumped 
out  of  bed  at  once  and  snapped  on  the  elec- 
tric light,  which  was  near  at  hand.  His 
first  impression  was  that  some  one  had 
fired  a  shot  through  the  window,  which  was 
near  the  bed,  but,  as  he  turned  to  look  at  his 
wife,  he  discovered  blood  flowing  from  a 
wound  in  her  neck  Just  below  the  left  ear. 
He  was  terror-stricken,  and  rushed  out  into 
the  hall  calling  to  a  Mr.  Myers,  a  boarder 
who  roomed  two  doors  away  on  the  same 
hall,  and  cried  out  to  him  to  go  for  the 
doctor  at  once.  On  his  return  he  met  his 
daughter  coming  out  of  the  room  crying  and 
very  much  distressed.  He  8lipi)ed  on  his 
pants,  as  people  were  beginning  to  assemble. 
Witness  also  stated  that  he  did  not  see  the 
pistol  on  the  bed.  The  daughter,  however, 
testified  that  she  saw  the  pistol  lying  in  de- 
ceased's lap,  about  halfway  between  her 
knees  and  the  lower  part  of  her  abdomen, 
not  far  ftom  her  left  hand,  with  the  muzzle 
pointing  towards  the  wall.  She  took  the 
pistol  and  laid  it  on  the  floor  near  the  wall 
or  side  of  the  room  next  to  where  deceased's 
body  was  lying  on  the  bed. 
The  doctor  was  summoned  about  12  o'clock, 


He  was  suffering  from  a  sprained  ankle, 
which  delayed  him  some  15  or  20  minutes. 
When  he  went  into  the  room,  the  body  of  de- 
ceased was  lying  on  the  bed,  and  tbe  accused 
was  kneeling  by  the  side  of  the  bed  with  his 
shirt  and  pants  on.  Accused  asked  witness 
if  he  could  do  anything  for  his  wife,  and  he 
replied  that  he  could  not,  as  she  was  already 
dead.  Witness  then  heard  some  one  fall  on 
the  floor,  and  looking  around  saw  the  accused 
stretched  out  on  the  floor  in  an  unconscious 
condition;  and  he  then  turned  his  attention 
to  him,  and  he  was  carried  into  an  adjoining 
room  and  placed  on  a  bed.'  When  witness 
first  noticed  the  body  of  deceased,  her  right 
hand  was  extended  over  the  side  of  the  bed 
and  her  left  hand  was  down  by  her  side. 
Her  head  was  somewhat  elevated,  and  she 
was  lying  on  her  back  with  her  face  turned 
toward  the  right  side.  There  was  a  wound 
about  one  inch  or  more  below  the  lobe  of 
the  left  ear,  from  which  blood  was  flowing. 
She  was  lying  on  the  side  of  the  bed  farthest 
from  the  door,  or  on  the  back  side  of  the 
bed,  with  her  face  turned  somewhat  to  the 
right  The  bed  was  about  12  inches  from 
the  walL  He  took  hold  of  her  left  hand  to 
ascertain  whether  she  had  any  pulse,  and 
she  had  none.  He  found  no  other  wound 
about  her  head  or  face,  except  the  pistol 
shot  wound.  He  probed  for  the  ball,  but  did 
not  find  it  at  that  time.  At  the  request  of 
her  brother,  he  held  an  autopsy  on  the  body 
some  40  da3rs  after  she  had  been  buried,  and 
found  the  ball  on  the  right  side  of  the  head. 
It  had  ranged  upward  from  the  left  side  to 
the  right  side  of  the  head,  and  lodged  under 
the  skull  above  the  right  ear.  Deceased  was 
right-handed,  but  the  witness  stated  that 
she  "could  have  shot  herself  without  any 
difficulty  if  the  pistol  was  fired  with  the 
thumb  of  the  left  hand,  or  If  the  pistol  was 
held  with  both  hands;  that  it  would  have 
been  more  difficult  for  her  to  have  shot  her- 
self with  her  left  hand,  but  he  did  not  think 
it  would  have  been  impossible;"  that  there 
were  powder  stains  and  bums  on  the  inside 
of  the  wound,  but  none  on  the  outside,  "the 
powder  stains  and  bums  on  the  inside  of 
the  wound  indicated  that  the  pistol  had 
been  pressed  against  the  neck  of  the  de- 
ceased;" that  shock  would  have  caused  in- 
stant death;  he  did  not  think  there  would 
have  been  necessarily  much  change  in  the 
position  of  the  body  from  the  shock;  there 
might  have  been  one  movement,  but  generally 
there  would  have  been  a  relaxation  of  the 
muscles.  The  coroner  held  an  inquest  that 
night  over  the  dead  body  of  Mrs.  Scruggs, 
and  at  the  request  of  some  of  her  relatives 
a  second  inquest  was  held  the  following  Mon- 
day, and  the  verdict  of  the  Jury  on  both  oc- 
casions was  that  she  came  to  her  death  by 
suicide. 

There  were  three  trials  of  the  case.    The 
first  resulted  in  a  hung  Jury.    On  the  second 
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trial  the  Jury  found  the  accused  guilty  of 
murder  in  the  second  degree,  and  fixed  his 
punishment  at  eight  years'  confinement  in 
the  penitentiary.  That  yerdict,  on  the  mo- 
tion of  the  accused,  was  set  aside  by  the 
trial  court  as  contrary  to  the  law  and  the 
evidence.  The  second  verdict  and  Judgment 
sustaining  it  are  now  before  us  for  review. 

The  opposing  theories  of  the  case  are: 
(1)  On  behalf  of  the  commonwealth,  that  the 
accused  murdered  his  wife;  and  (2)  on  be- 
half of  the  accused,  that  she  died  by  her  own 
hand. 

Fairly  considered,  we  are  of  opinion  that 
ther^  is  nothing  in  the  evidence  in  respect 
to  the  relations  existing  between  the  hus- 
band and  wife  to  Justify  the  Imputation  that 
he  would  have  taken  her  life,  or  even  done 
her  bodily  harm.  The  statement  of  Dr. 
Smith,  the  family  physician,  who  was  in- 
troduced by  the  commonwealth,  and  whose 
testimony  vouches  for  his  intelligence  and 
fairness,  states  that  he  had  heard  some  un- 
pleasant talk  between  them  that  was  em- 
barrassing to  him,  but  that  he  had  never 
heard  anything  in  the  nature  of  a  threat  by 
the  accused  against  his  wife,  nor  had  he  ever 
seen  anything  that  made  him  think  accused 
would,  use  violence  towards  her.  Further^ 
more,  to  show  motive^  the  commonwealth 
proved  that  Mrs.  Scruggs  had  on  deposit  In 
bank  $900,  of  which  she  permitted  the  ac- 
cused to  withdraw  $140,  which  was  passed 
to  his  checking  account  But  it  was  proved 
oy  the  cashier,  a  witness  for  the  common- 
wealth, that  she  had  never  made  any  com- 
plaint of  the  transaction,  and  the  Incident 
was  fully  explained  by  the  accused.  He 
testified  that  he  had  been  offered  some  nice- 
ly cvired  meat,  hams,  sides,  etc,  a  good  deal 
cheaper  by  taking  the  whole  lot,  and,  not 
having  money  enough  to  pay  for  it,  he  bor- 
rowed $140  from  his  wife,  and  made  the 
purchane  for  the  hoteL 

[2]  The  burden  of  proof  rested  upon  the 
commonwealth  to  establish  the  guilt  of  the 
accused  beyond  a  reasonable  doubt,  either  by 
direct  or  circumstantial  evidence;  and  from 
a  painstaking  examination  of  all  the  evi- 
dence (considered  as  upon  a  demurrer  there- 
to) it  Is  impossible  to  escape  the  conclusion 
that  It  has  failed  to  meet  that  burden.  We 
have  not  overlooked  alleged  discrepancies 
and  attempted  impeachment  of  the  evidence 
of  the  accused,  of  which  the  record  furnishes 
several  Instances.  Thus  two  witnesses  were 
introduced  to  contradict  the  statement  of 
the  accused  that  he  had  no  pistol  In  his 
I)ossession  on  the  day  of  the  tragedy  after 
he  replaced  his  pistol  In  the  sideboard  draw- 
er. These  men  testified  that  they  were  in 
AltaVista  that  day  on  business,  and  In  the 
afternoon  saw  the  accused  walking  alcmg 
the  street  with  a  pistol  in  his  hand.  Both 
of  these  parties  were  personal  enemies  of 
the  accused,  one  of  them  in  connection  with 
the  capture  of  an  illicit  still ;  and  two  of  the 


brothers  of  the  other  witness  had  been  pros- 
ecuted by  the  accused,  charged  with  the  mur- 
der of  his  brother.  If  It  were  a  fact  that  the 
accused  was  walking  the  streets  of  the  town 
with  a  pistol  in  his  hand  on  the  occasion  re- 
ferred to,  it  may  be  assumed  that  It  could 
have  been  shown  by  disinterested  witnesses. 
We  do  not  regard  the  other  occurrences  of 
sufficient  moment  to  demand  special  notice. 
The  suicide  theory  has  not  been  disproved  by 
the  commonwealth,  and  until  that  is  done  it 
cannot  be  predicated  of  the  evidence  that  it 
establishes  the  guilt  of  the  accused  beyond  a 
reasonable  doubt.  On  the  contrary,  the  evi- 
dence. Including  the  family  history  of  the 
deceased,  strongly  supports  the  hypothesis 
that  she  died  by  her  own  hand.  A  servant  in 
the  family,  after  testifying  to  the  nervous 
condition  of  the  deceased  and  to  her  having 
"fainting  spells,"  or  '*dying  epells,"  as  she 
called  them,  says,  on  one  occasion  after  she 
had  read  the  threatening  letter  to  her  bus- 
band  (her^nbefore  alluded  to),  she  was  weep- 
ing and  in  great  distress,  and  "wringing  her 
hands,"  declared  that  "some  one  would  kill 
T)earest,'  the  name  that  she  generally  called 
Mr.  Scruggs  by."  Witness  testified  that  de- 
ceased'went  upstairs,  and  "pretty  soon  wit- 
ness followed  her,"  and  when  she  went  into 
her  room  found  her  lying  on  her  back  on  the 
bed  with  a  pistol  in  her  hand,  the  muzzle  of 
which  she  held  against  her  breast  Witness 
asked  her  "what  in  the  name  of  God  she  was 
doing,"  and  Jumped  upon  the  bed  and  took 
the  pistol  away  from  her,  and  told  her  she 
was  going  to  tell  her  husband  as  soon  as  he 
got  back.  Thereupon  Mrs.  Scruggs  begged 
her  not  to  tell  him,  and  offered  to  reward 
her  if  she  would  not  mention  the  occurrence. 
That  there  was  a  strong  hereditary  tendency 
to  Insanity  in  her  family  is  clearly  proved. 
Her  father's  mind  gave  away  In  his  old  age, 
and  her  mother  committed  suicide  by  hang- 
ing herself,  and,  like  the  daughter,  her  bad 
health  was  accompanied  by  fainting  or  "dy- 
ing" spells.  Moreover,  a  brother  of  deceased 
died  in  an  insane  asylum.  These  facts  tes- 
tified to  both  by  witnesses  for  the  common- 
wealth and  the  accused.  In  addition  to  the 
circumstances  attending  the  death  of  the 
wife,  strongly  support  the  theory  that  she 
took  her  own  life.  The  evidence  that  she 
was  murdered  by  her  husband  Is  far  less  co- 
gent 

The  contention  that  the  pistol  was  found 
in  a  position  in  which  It  could  not  have 
been  If  the  wound  had  been  self-inflicted 
is  not  convincing.  It  assumes  that  Mrs. 
Scruggs  was  lying  on  her  back  on  the  bed 
when  the  shot  was  fired.  If  that  be  correct, 
one  of  two  causes  might  have  placed  the 
pistol  where  it  was  discovered:  First,  the 
convulsive  movement  of  the  muscles  after 
the  fatal  shot  was  fired,  of  which  the  doctor 
testified;  and,  second,  that  the  pistol  might 
have  been  thrown  in  that  position  by  the 
sudden  disarrangement  of  the  bed  clothing 
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when  the  accused  sprang  out  of  bed  on  be- 
ing awakened  by  the  explosion.  However 
that  may  have  been,  it  is  at  least  reasonable 
to  assume  that,  if  the  husband  had  been 
the  guilty  agent,  the  setting  to  the  scene  of 
the  tragedy  would  have  been  in  harmony 
with  rather  than  opposed  to  the  theory  of 
suicide.  But  the  physical  facts  surrounding 
the  death  are  equally  consistent  with  the  sup- 
position  that  Mrs.  Scruggs  was  in  a  sitting 
posture  when  the  fatal  shot  was  fired,  in 
which  event  the  pistol  would  naturally  have 
fallen  from  her  relaxed  grasp  into  her  lap, 
while  her  lifeless  body  would  have  sunk 
back  to  the  position  in  which  it  was  found. 

There  are  two  other  circumstances  that 
point  to  suicide  rather  than  to  murder.  The 
range  of  the  bullet  was  natural  if  the  wound 
was  self-inflicted,  but  was  unnatural  if  the 
pistol  was  fired  by  another's  hand.  In  the 
latter  case  the  bullet  would  most  likely  have 
entered  the  head  at  a  right  angle  instead  of 
diagonally.  And  again  the  muzzle  of  the  pis- 
tol would  not  have  been  pressed  against  the 
neck  or  head  of  the  victim  by  one  intending 
murder,  lest  the  contact  should  awaken  her 
and  cause  her  to  make  outcry. 

finally,  upon  the  first  assignment,  there 
is  no  suggestion  of  motive  for  the  crime,  ex- 
cept perhaps  that  furnished  by  the  incident 
of  the  husband  borrowing  from  the  wife 
$140,  which  was  used  in  their  joint  business 
of  keeping  the  hotel.  The  naturalness  and 
insignificance  of  that  transaction  would 
seem  to  accentuate  the  absence,  rather  than 
to  show  the  presence,  of  motive. 
-  [3]  2.  The  second  assignment  of  error  is 
to  the  action  of  the  court  in  admitting  evi- 
dence of  an  alleged  conversation  of  the  de- 
ceased with  a  witness  (but  not  in  the  pres- 
ence of  the  accused)  "that  he  owed  her  some 
money  and  had  to  pay  it  back  to  her,  and 
that,  when  she  was  down  in  the  country  on 
a  visit,  Mr.  Scruggs  wrote  her  that  some  one 
had  broken  in  the  house  and  stolen  his 
money." 

[4]  This  alleged  conversation  was  plainly 
inadmissible  under  the  hearsay  rule.  Mullins 
V.  Conunonwealth,  113  Va.  787,  75  S.  Eu  ld3. 
It  was  insisted  that  the  evidence  was  ad- 
missible to  prove  motive;  but  motive  can  no 
more  be  proved  by  hearsay  evidence  than 
any  other  fact.  The  case  of  Parsons  v.  Har- 
per, 16  Grat  (57  Va.)  64,  and  subsequent 
cases  (cited  by  the  Attorney  General  to  sus- 
tain the  admissibility  of  the  evidence)  in- 
volved the  weight,  not  the  admissibility,  of 
evidence. 

Our  conclusion  upon  the  whole  case  is 
that  both  assignments  of  error  are  well  tak- 
en, and  that  the  Judgment  must  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial  to  be  had  therein,  should  the 
prosecution  deem  a  new  trial  advisable. 

Reversed. 
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Witnesses    «=>199(4)— Pbivileged    Coiimu- 

NXCATIONS— ATTOBNET    AND    CJLIBNT— DEATH 

or  Client. 

To  show  revocation  of  a  will,  on  a  contest 
between  heirs  of  deceased,  claiming  he  died 
intestate,  and  one  claiming  under  that  will,  one 
who  as  attorney  drew  a  later  will  may  testi- 
fy, not  only  as  to  its  execution,  but  as  to  its 
contents,  as  expressly  revoking  the  first,  es- 
pecially where  he  was  a  subscribing  witness 
thereto,  as  against  objections  of  confidential 
communications;  the  rule  of  privilege  not  ob- 
taining in  such  circumstances. 

Appeal  from  (Circuit  Court  of  City  of  Nor- 
folk. 

The  will  of  Cyrus  Warden,  deceased,  in 
favor  of  Eva  Catherine  Clark,  was  contest- 
ed by  Randolph  B.  Hugo  and  others.  From 
an  adverse  judgment,  they  appeal.  Reversed 
and  remanded. 

J.  G.  Martin,  Harry  E.  McCoy,  and  W.  S.  . 
Morris,  Jr.,  all  of  Norfolk,  for  appellants. 

Thomas  H.  Willcox  and  A.  Johii8t<Hi  Ack- 
iss,  both  of  Norfolk,  for  appellee. 


PRENTIS,  J.  The  appellants  are  the 
heirs  at  law  of  Cyrus  Warden,  deceased,  and 
complain  of  a  judgment  based  upon  the  ver- 
dict of  a  jury,  holding  that  the  paper  dated 
Deoembtf  27,  1916,  devising  and  bequeathing 
all  of  his  property  to  Eva  Catherine  Clark, 
the  appellee,  is  his  true  last  will  and  testa- 
ment 

The  appellants  deny  that  this  paper  thus 
admitted  to  probate  is  the  true  last  will  and 
testament,  because  they  allege  that  on  a 
date  subsequent  to  its  execution,  that  is,  on 
the  15th  day  of  March,  1917,  about  80  days 
prior  to  his  death.  Warden  made  and  execut- 
ed another  will  which  in  express  terms  re- 
voked the  former  will,  and  devised  all  of  his 
property  to  a  charitable  institution  in  Nor- 
folk, spoken  of  as  the  **Boys*  Home."  They 
offered  to  prove  these  facts  by  Ivor  A.  Page 
and  R.  J.  B.  Page,  who  were  the  attorneys 
who  drew  the  later  will,  the  said  R.  J.  B. 
Page  being  one  of  the  attesting  witnesses 
thereto;  but  the  court  only  permitted  these 
witnesses  to  testify  that  a  paper  was  duly 
executed  as  the  last  will  and  testament  of 
Warden,  and  refused  to  permit  them  to  testi- 
fy as  to  the  contents  of  the  paper,  upon  the 
ground  that  these  constituted  privileged  com- 
munications by  Warden  to  his  attorneys,  and 
hence  were  inadmissible.  Other  testimony 
was  admitted  from  which  the  jury  might 
have  been  justified  in  concluding  that  title  lat- 
er will  of  March  15,  1917,  was  destroyed  by 
Warden  with  Intent  to  revoke  it  a  short  time 
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before  his  death.  There  was  no  evidence  of- 
fered to  prove  a  re-execution  or  republication 
of  the  previous  will,  as  required  by  section 
2519  of  the  Code. 

The  question,  then,  which  Is  presented,  Is 
whether,  under  the  facts  stated,  the  appel- 
lants were  entitled  to  the  testimony  of  these 
attorneys  as  to  the  contents  of  the  second 
will,  although  it  had  been  destroyed,  as  tend- 
ing to  prove  that  the  first  will,  here  In  con- 
troversy, had  been  thereby  revoked  In  ex- 
press language  and  by  necessary  Implication. 

While  this  precise  question  has  not  arisen 
frequently,  there  have  been  many  cases  which 
we  thinly  established  beyond  peradventure 
the  doctrines  which  control. 

In  40  Cyc.  2380,  this  Is  stated: 

*'It  is  generally  considered  that  the  rule  of 
privilege  does  not  apply  in  litigation,  after  the 
client's  death,  between  parties,  all  of  whom 
claim  under  the  client ;  and  so,  where  the  ques- 
tion before  the  court  is  as  to  the  validity  or 
genuineness  of  an  alleged  will,  the  attorney 
of  the  testator  may,  according  to  the  weight  of 
authority,  testify  as  to  all  matters  relevant  to 
the  issue,  although  his  testimony  involves  a  dis- 
closure  of  confidential  communications  between 
himself  and  his  client,  at  least  when  sudi  attor- 
ney is  one  of  the  subscribing  witnesses  to  the 
wiU,  as  in  such  case  the  testator  must  be  con- 
sidered as  having  waived  the  privilege  by  re- 
questing the  attorney  to  sign  as  a  witness.  A 
decedent's  attorney  has  also  been  held  com- 
petent to  prove  the  existence  and  contents  of 
a  lost  will;  and,  in  an  action  involving  the 
construction  of  a  will,  the  attorney  who  drew 
the  will  may  testify  as  to  relevant  communica- 
tions of  the  testator"-Hdting  many  authorities. 

In  a  note,  in  which  the  authorities  are  col- 
lected, to  In  re  Young,  17  L.  R.  A.  (N.  S.)  108 
(33  Utah,  382,  94  Pac.  731,  126  Am.  St  Rep. 
843, 14  Ann.  Cas.  601)  this  statement  is  made: 

"It  may  be  laid  down  as  a  general  rule  of 
law,  gathered  from  all  the  authorities,  that,  un- 
less provided  otherwise  by  statute,  conununica- 
tions  by  a  client  to  the  attorney  who  drafted  his 
will,  in  respect  to  that  document,  and  all  trans- 
actions occurring  between  them  leading  up  to  its 
execution,  are  not,  after  the  client's  death, 
within  the  protection  of  the  rule  as  to  privileged 
communications,  in  a  suit  between  the  testator's 
devisees  and  heirs  at  law,  or  other  parties  who 
all  daim  under  him.  The  reason  for  such  an  ex- 
ception to  the  general  rule  excluding  confidential 
professional  communications  is  that  the  rule 
is  designed  for  the  protection  of  the  client,  and 
it  cannot  be  said  to  be  for  the  interest  of  a  tes- 
tator, in  a  controversy  between  parties  all  of 
whom  claim  under  him,  to  have  those  declara- 
tions and  transactions  excluded  which  are  nec- 
essary to  the  proper  fulfillment  of  his  wilL" 

The  reason  for  excluding  sudi  communica- 
tions, stated  succinctly,  is  that  it  is  essential 
to  the  administration  of  Justice  that  dlentfi 
should  feel  free  to  consult  their  legal  ad- 
visers without  any  fear  that  their  disclosures 
will  be  thereafter  revealed  to  their  detriment 
a  matter  of  public  policy,  this  rule  should 


be  rigidly  ^iforced.  In  order  that  men  may 
secure  legal  advice,  after  frank  disclosures 
to  their  counsel,  without  which  they  would 
be  unable  to  defend  themselves  from  threat- 
ened wrong.  After  the  death  of  the  client, 
however,  it  has  been  held  that  the  privilege 
may  be  waived  when  the  character  and  repu- 
tation of  the  deceased  are  not  involved,  by 
his  executor  or  administrator,  or  in  will  con- 
tests by  his  heirs  or  legatees.  The  deceased 
has  no  longer  any  interest  in  the  matter. 

In  the  leading  Elngllsh  case  of  Russell  v. 
Jackson,  9  Hare,  387,  8  Eng.  L.  &  Eq.  89,  68 
Eng.  R.  558,  the  question  was  whether  an 
attorney  could  testify  that  the  residuum  of 
the  estate  was  devised  upon  a  secret  trust  not 
expressed  in  the  wllL  This  witness  stated 
that  the  general  purport  and  effect  of  his 
instructions  for  preparing  the  will  were  that 
it  was  the  testator's  intention  to  leave  the 
property  for  the  purpose  of  establishing  a 
school  for  the  education  of  children  in  the 
doctrine  of  Socialism,  and  so  far  as  the 
witness  recollected  according  to  the  princi- 
ples of  Robert.  Owen,  and  that  these  Instruc- 
tions contained  the  scheme  on  which  the  tes- 
tator Intended  that  the  proposed  school  should 
be  conducted.  It  was  held  that  the  witness 
could  be  compelled  to  disclose  these  facts, 
upon  the  ground  that  the  reason  of  the  rule 
which  protects  from  disclosure  communlca- 
tlons  made  in  professional  confidence,  ap' 
plies  in  cases  of  confilct  between  the  dlect 
and  these  claiming  under  him,  with  third 
persons,  but  that  these  reasons  do  not  apply 
in  cases  of  testamentary  dispositions  by  the 
client  as  between  different  parties  all  of 
whom  claim  under  him.  Among  other  things, 
the  Vice  Chancellor  (Turner)  said: 

"When  we  pass  from  the  case  of  conflict  be- 
tween the  rights  and  interests  of  the  client  and 
parties  claiming  under  him,  and  those  of  third 
persons,  to  the  case  of  testamentary  disposition 
by  the  client,  do  the  same  reasons  apply?  The 
disclosure  in  such  cases  can  affect  no  right  or 
interest  of  the  client  The  apprehension  of  it 
can  present  no  impediment  to  tiie  full  state- 
ment of  his  case  to  his  solicitor,  unless,  in- 
deed, he  is  contemplating  an  illegal  disposition, 
a  case  to  which  I  shall  presently  refer;  and 
the  disclosure,  when  made,  can  expose  tiie  court 
to  no  greater  difficulty  than  presents  itself  in 
all  cases  where  the  courts  have  to  ascertain  the 
views  and  intentions  of  parties,  or  the  objects 
and  purposes  for  which  dispositions  have  been 
made.  In  the  cases  of  testamentary  dispositions 
the  very  foundation  on  which  the  rule  proceeds 
seems  to  be  wanting ;  and  in  the  absence,  there- 
fore, of  any  illegal  purpose  entertained  by  the 
testator,  there  does  not  appear  to  be  any  ground 
for  applying  it" 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  Glover  v.  Patten,  165  U.  S.  40e, 
17  Sup.  Ct  416,  41  L.  E3d.  767,  thus  expresses 
the  rule: 

"Whatever  view  be  taicen  of  the  facts,  we  are 
of  opinion  that,  in  a  suit  between  the  devisees 
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under  a  will,  statements  made  by  the  deceased 
to  counsel  respecting  the  execution  of  the  will, 
or  other  similar  document,  are  not  privileged. 
While  such  communications  might  be  privileged, 
if  offered  by  third  persons  to  establish  claims 
against  an  estate,  they  are  not  within  the  rea« 
son  of  the  rule  requiring  their  exclusion,  when 
the  contest  is  between  the  heirs  or  next  of  kin." 

In  that  case  the  attorney  was  permitted 
to  testify  as  to  a  written  agreement  and  com- 
munications with  reference  thereto  as  aiding 
in  the  construction  of  a  will  previously  ex- 
ecuted. 

In  Blackburn  v.  Crawford,  70  TJ.  S.  (3 
Wall.)  193,  18  L.  Ed.  193,  on  a  question  of 
marriage  and  legitimacy,  an  attorney  who 
drew  the  will  for  the  alleged  husband,  in 
which  the  children  of  the  connection  set  up 
as  wedlock  were  described  as  the  natural 
children  of  the  testator,  it  was  held  that  the 
attorney  might  testify  as  to  what  was  said 
by  the  testator  about  the  character  of  the 
children  and  his  relations  to  their  mother,  In 
interviews  with  the  testator  preceding  and 
in  connection  with  the  pr^aratlon  of  the 
wUl. 

In  Holyoke  v.  Holyoke,  110  Me.  469,  87 
AtL  40,  this  rule  was  applied  in  a  case  In- 
volving the  probate  of  a  foreign  will,  and  an 
attorney  was  permitted  to  testify  as  to  the 
true  domicile  of  the  testator  which  he  learned 
in  his  professional  capacity  from  the  admis- 
sions of  the  testator;  the  court  stating  that 
the  controversy  was  not  one  which  affects  the 
estate  as  such,  but  rather  affects  the  manner 
of  Its  administration  and  distribution. 

In  Phillips  V.  Chase,  201  Mass.  444,  87  N. 
£.  755, 131  Am.  St  Bep.  406,  an  attorney  was 
permitted  to  testify  as  to  an  affidavit,  which 
the  testatrix  subscribed  and  verified,  to  the 
effect  that  a  certain  adoption  of  a  child  was 
not  made  by  her  own  free  will,  but  was 
forced  upon  her  by  her  husband,  and  that  she 
also  told  him  to  communicate  such  state- 
ment to  her  brothers.  This  evidence  was  ad- 
mitted in  a  proceeding  for  the  revocation  of 
the  decree  of  the  probate  court  for  the  adop- 
tion of  the  child  referred  to,  upon  the  ground 
that  the  decree  of  adoption  was  obtained  by 
fraud  upon  the  probate  court  and  through 
coercion  and  undue  Influence  exercised  upon 
the  wife;  the  court  saying  among  other 
things: 

"But  where  the  controversy  is  not  between  an 
estate  and  persons  claiming  against  it,  but  is 
to  determine  who  shall  take  by  succession  the 
property  of  a  deceased  person,  and  both  parties 
claim  under  him,  the  reason  for  the  privilege 
does  not  exist,  and  neither  can  set  up  a  claim  of 
privilege  against  the  other." 

See  Doherty  v.  O'Callaghan,  157  Mass. 
90,  31  N.  E.  726,  17  K  R.  A.  188,  34  Am.  St. 
Rep.  258;  Layman's  Will,  40  Minn.  371,  42 
N.  W.  286;  Coates  v.  Semper,  82  Minn.  460, 
85  N.  W.  217 ;  Kern  v.  Kern,  154  Ind.  29,  55 


CLARK  523 

BL) 

N.  B.  1004 ;  O'Brien  v.  Spalding,  102  Ga.  490, 
31  S.  B.  100,  66  Am.  St.  Rep.  202 ;  Scott  v. 
Harris,  113  111.  447 ;  Thompson  v.  Ish,  99  Mo. 
160, 12  S.  W.  510,  17  Am.  St  Rep.  552 ;  Blade 
V.  Funk,  93  Kan.  60, 143  Pac.  426 ;  4  Wigmore 
on  £v.  S§  2314,  2315. 

In  Mlddletown  Trust  Co.  v.  Crowell,  89 
Conn.  290,  93  Atl.  785,  there  was  a  suit  by 
an  administrator  for  the  benefit  of  the  in- 
testate's grandchildren  to  set  aside  a  trans- 
fer of  property  made  by  the  intestate  to  a 
son.  It  was  held  that  as  both  the  son  and 
the  grandchildren  represented  by  the  admin- 
istrator claimed  under  the  Intestate,  the  one 
by  succession  and  the  other  by  the  transfer, 
neither  could  claim  the  privilege  with  re- 
spect to  the  Intestate's  communications  to  her 
attorney  when  the  Instrument  by  which  the 
transfer  was  made  was  drawn,  as  the  rule 
of  privilege  Is  for  the  benefit  of  the  client, 
and  exists  for  him  and  his  estate,  and,  when 
both  parties  claim  under  a  deceased  client, 
the  reason  for  the  privilege  does  not  exist. 
Mahoney  v.  Healy,  10  Del  Ch.  311,  91  Atl, 
208,  approves  and  enforces  the  same  rule. 

A  recent  California  case.  Smith  v.  Smith, 
173  Cal.  732,  161  Pac.  495,  applies  the  same 
doctrine  as  to  knowledge  acquired  by  an  at- 
torney who  was  the  draftsman  of  the  deeds 
which  were  involved  In  that  case; 

In  re  Wear's  WUl,  131  App.  Dlv.  875,  116 
N.  T.  Supp.  304,  is  strikingly  like  this  case. 
There  the  testator  had  executed  a  will, 
dated  June  18,  1900,  which  was  drawn  by  his 
attorney,  who  became  one  of  the  subscribing 
witnesses.  In  September,  1904,  the  decedent 
requested  this  attorney  to  draw  another  will, 
which  disposed  of  all  of  the  estate  and  con- 
tained a  revocation  clause.  The  new  wUl  was 
duly  executed  and  the  attorney  who  witness- 
ed the  previous  will  also  witnessed  the  later 
one.  The  will  of  the  earlier  date,  June  18, 
1900,  was  offered  for  probate  and  the  will 
made  in  1904  was  not  found  after  the  testa- 
tor's death,  so  that  the  presumption  arose 
that  this  second  will  was  destroyed  with  in- 
tent to  revoke  it.   We  quote  from  the  opinion: 

"The  objection  urged  on  this  appeal  from  the 
decree  of  the  surrogate  refusing  probate  to  the 
first  will  is  that  the  proof  offered  and  received 
of  the  execution  of  the  second  will  is  inadequate. 
The  appellant  contends  that  the  proof  must  be 
of  the  character  required  by  sections  2621  and 
1865  of  the  Code  of  Civil  Procedure,  entitling 
a  lost  will  to  probate.  The  requirement  of  this 
section  is  that  the  provisions  of  such  last  will 
must  be  established  *by  at  least  two  credible 
witnesses,  a  correct  copy  or  draft  being  equiva- 
lent to  one  witness.'  We  are  of  the  opinion 
that  this  contention  cannot  be  sustained.  It 
is  one  thing  to  admit  to  probate  a  will  disposing 
of  a  man's  estate  where  the  will  cannot  be 
found,  and  quite  another  thing  to  merely  es- 
tablish that  a  second  will,  revoking  a  former 
will,  has  been  duly  made  and  executed  and  left 
in  the  possession  of  the  decedent.  In  the  one 
case  we  are  assuming  to  dispose  of  property  in 
a  manner  different  from  that  prescribed  by  law 
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in  the  absence  of  a  will,  while  in  the  latter  case 
we  are  merely  permitting  the  property  to  de- 
scend in  the  manner  which  the  law  designates. 
In  the  case  now  under  consideration  the  ex- 
ecution and  delivery  of  the  will  to  the  decedent 
was  proved  by  Mr.  Eckstein,  who  drew  both 
wills,  and  who  was  a  subscribing  witness  in 
both  of  them.  He  would  have  been  entirely 
competent  to  have  proved  the  execution  of  the 
will,  if  it  had  been  found,  the  remaining  sub- 
scribing witness  being  dead ;  and  he  was  equal- 
ly competent  to  prove  the  execution  and  delivery 
of  the  will  to  the  decedent,  not  for  the  purpose 
of  establishing  a  lost  ^dll,  but  to  show  tiiat  the 
will  offered  for  probate  was  not  the  last  will 
and  testament  of  the  decedent,  and  that  such 
an  instrument  was  executed  and  left  in  such  a 
custody  that  the  presumption  is  that  it  was 
destroyed  with  the  intention  of  revocation,  with 
the  result  that  the  decedent  died  intestate." 

And  the  decree  refusing  to  probate  the 
said  first  will  was  affirmed. 

In  Wallis  v.  Wallis,  114  Mass.  510,  It  is  also 
held  that  where  a  will  which  revokes  a  for- 
mer will  has  been  lost  or  destroyed,  and  Its 
contents  cannot  be  saffidently  proved  to  ad- 
mit It  to  probate,  it  may  nevertheless  be 
availed  of  as  a  revocation  In  opposition  to 
the  probate  of  the  will  which  it  revokes. 
Nelson  v.  McGififert,  8  Barb.  Oh.  (N.  Y.)  158, 
49  Am.  Dec.  170;  In  re  Cunningham,  38 
Minn.  168,  86  N.  W.  269,  8  Am.  St  Rep.  650. 

In  re  Cunnion's  Will,  135  App.  Div.  864, 120 
N.  Y.  Supp.  266,  is  relied  upon  for  a  contrary 
view.  Upon  appeal  this  case  is  reported  as 
In  re  Cunnion,  201  N.  Y.  123,  94  N.  B.  648, 
Ann.  Oas.  1912A,  835.  The  appellate  court 
there  affirmed  the  judgment  of  the  lower 
court,  basing  its  Judgment,  however,  upon 
statutes  of  New  York,  but  expressly  recogniz- 


ing the  general  rule  which  would  have  con- 
trolled but  for  these  statutes. 

We  cannot  distinguish  this  case  from  the 
general  line  of  cases  to  which  we  have  re- 
ferred, and  its  appearing  that  this  is  a  tes- 
tamentary contest  between  the  heirs  at  law  on 
the  one  side,  claiming  that  the  decedent  died 
Intestate,  and  the  devisee,  claiming  that  the 
paper  ofiTered  is  the  true  last  will  and.  testa- 
ment of  the  decedent,  we  conclude  that  the 
privilege  does  not  exist  The  question  is 
whether  the  paper  offered  is  the  true  last  will 
and  testament  If  it  ha^  been  revo^^ed,  it  is 
not;  and  if  the  decedent  thereafter  executed 
a  second  will  expressly  revoking  the  previous 
will,  there  is  no  r^son  to  infer  that  he  then 
intended  the  fact  of  such  revocation  as  a 
confidential  communication  to  be  withheld 
after  his  death.  Indeed,  it  is  manifest  that, 
by  requesting  one  of  the  attorneys  to  wit- 
ness it,  he  at  that  time  intended  him  to  tes- 
tify with  reference  thereto  after  his  death. 
The  learned  Judge  of  the  trial  court  ex- 
pressed grave  doubt  as  to  the  soundness  of 
his  ruling.  For  the  reasons  herein  indicated, 
we  think  that  the  evidence  of  both  of  the  at- 
torneys as  to  the  contents  of  the  second  will 
should  have  been  admitted  for  the  considera- 
tion of  the  Jury. 

The  verdict  and  the  Judgment,  admitting 
the  paper  dated  December  27, 1916,  to  probate 
as  the  true  last  will  and  testament' of  the  de- 
cedent, will  therefore  be  set  aside^  and  the 
case  remanded  for  a  new'  trial. 

Reversed. 

SIMS,  J.,  concutv  in  the  result 
WHITTLE,  P.,  absent 
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SS4ALL  T.  VIRGINIA  RT.  &  POWER  CO. 

(Sapreme  Court  of  Appeals  of  Viiginia. 
June  12, 1910.) 

1.  Stbeet  Rahjioads  ^s=>98(5),  102(2)— Inju- 
ries ON  TBACK— CONTBIBXTTOBT  NEOLIOENCB 
AND  PbOXIMATB  CaUSB  —  QUESTIONS  TOB 
JUBT. 

In  an  action  for  injuries  to  a  bicycle  rider 
who  fell  into  an  ezcsTation  between  street  rail- 
way trades  and  was  strudc  by  a  street  car  while 
attempting  to  arise,  questions  whether  be  was 
cuilty  of  negligence,  and  whether  such  negligence 
was  the  proximate  cause  of  the  accident,  hM 
for  the  jury. 

2.  Tbial  ^s»169— DiBBcnoN  or  Vebdiot. 

Action  of  the  trial  court  in  sustaining  the 
objection  of  counsel  for  defuidant  to  the  argu- 
ment of  plaiatiff's  counsel  on  the  ground  that  it 
was  in  conflict  with  the'  ihstruction  given  for  de- 
fendant held  tantamount  to  direction  of  verdict 
for  defendant. 

8.  Trial  ^s»171  — •  Dibechon  or  Vebdiot  — 
Statutes. 

Despite  Acts  1914,  c  881,  requiring  disre- 
gard of  harmless  error,  under  Acts  1912,  C. 
27,  in  no  action  tried  by  a  jury  may  the  trial 
judge  give  a  peremptory  instruction  directing 
what  verdict  shall  be  rendered,  though  other 
than  in  the  matter  of  directing  verdict  'trial 
<x>nrts  have  the  same  power  in  giving  and  refus- 
ing instructions  that  they  possessed  before  the 
act  was  passed. 

4.  Street  Railboads  ^s»118(19  ~- Instbuo- 
TiONS— Last  Clear  Change. 

In  an  action  against  a  street  railway  for 
injuries' to  a  bicycle  rider  thrown  into  an  ex- 
cavation between  tracks  and  struck  by  a  car 
while  trying  to  rise,  instructions  requested  by 
plaintiff  on  the  doctrine  of  last  dear  chance 
iield  improperly  refused,  being  supported  by 
plaintiff's  evidence. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  B.  T.  Small  against  the  Tlrginia 
Railway  &  Power  Company.  To  review  judg- 
ment for  defendant,  plaintiff  brings  error. 
Reversed,  and  cause  remanded  for  new 
trial. 

E.  R.  F..  Wells,  of  Norfolk,  for  plaintiff  in 
error. 

A.  D.  Christian,  of  Richmond,  W.  H.  Ven- 
able,  of  Norfolk,  and  B.  R.  Williams,  of  Rich- 
mond, for  defendant  in  error. 

KELLY,  J.  The  Virginia  Railway  &  Power 
Company  owns  and  operates  a  double-track 
street  railway  on  Granby  street,  in  the  city  of 
Norfolk.  At  the  time  of  the  accident  Involv- 
ed in  this  suit,  a  section  of  the  eastern  side 
of  Granby  street  had  been  torn  up  and  was 
too  rough  for  ordinary  travel.  This  condi- 
tion, apparently  due  to  preparation  for  pav- 
ing the  street,  is  designated  in  the  record  as 
an  excavation.    It  extended  laterally  183  feet 
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and  affected  all  of  the  eastern  side  of  the 
street  for  that  distance,  including  the  eastern 
street  car  track  and  the  space  between  the 
same  and  the  western  track.  The  use  of  the 
eastern  track  by  street  cars  was  not  impeded. 
The  west  side  of  the  street,  including  the 
western  car  track,  was  paved  and  in  good 
condition  for  travel  of  all  kinds. 

The  plaintiff,  B.  T.  Small,  who  was  famil- 
iar with  the  above  conditions,  was  riding  a 
bicycle  in  a  northerly  direction  between  the 
rails  of  the  western  car  track  opposite  the 
excavation  when  he  observed  a  street  car 
coming  south  on  that  track  and  also  some 
jitneys  approaching  in  the  same  direction  on 
the  western  side  of  the  street.  He  could  not 
avoid  the  approaching  street  car  by  turning 
to  the  left,  as  that  course  involved  a  collision 
with  the  jitneys,  and  so  he  turned  diagonally 
to  the  right  As  he  did  so,  carelessly  it  may 
be,  he  rode  Into  the  excavated  area,  fell  from 
his  bicycle,  and  was  struck  by  a  north-bound 
car  on  the  eastern  track. 

Just  what  happened  when  he  rode  into  the 
excavation  is  the  subject  of  a  direct  conflict 
in  the  evidence,  giving  rise  to  two  distinct 
theories  of  fact 

It  is  the  theory  of  the  plaintiff,  supported 
by  his  own  testimony  and  certain  corroborat- 
ing circumstances,  that  lie  fell,  not  on  the 
rails  of  the  western'  track,  but  in  the  space, 
between  the  two  tracks,  and  lay  there  untU 
the  south'bound  car  and  certain  automobiles 
trailing  behind  it  had  passed,  and  then,  while 
attempting  to  arise,  was  overtaken  and  struck 
by  the  north-bound  car,  the  sides  of  which, 
of  course,  projected  over  the  rails.  He  claims 
to  have  looked  over  his  shoulder  to  see  if  a 
car  was  approaching  from  the  south,  before 
he  tried  to  get  up,  and,  seeing  none,  to  have 
been  struggling  to  his  feet  when  he  was 
struck.  He  was  62  years  old,  and  perhaps 
not  very  agile.  His  contention  is  that  the 
motorman  ought  to  have  seen  his  danger  and 
stopped  the  car ;  and  he  seeks  to  recover  up- 
on the  doctrine  of  the  last  clear  chance. 

It  is  the  theory  of  the  defendant,  supported 
by  the  testimony  of  the  motorman  and  cer- 
tain corroborating  circumstances,  that  the 
north-bound  car  was  so  close  to  the  plaintiff 
at  the  time  of  his  fall  that  he  either  fell 
against  the  front  comer  of  the  car,  or  such 
a  short  distance  in  front  of  it,  that  the  motor- 
man,  in  the  exercise  of  ordinary  care,  could 
not  have  avoided  the  injury. 

The  plaintiff  was  caught  and  carried  some 
distance  in  the  fender  of  the  car,  and  this 
circumstance  is  relied  upon  as  conclusive 
corroboration  of  the  motorman's  testimony; 
the  argument  being  that,  if  he  had  fallen  be- 
tween the  tracks,  his  body,  lying  In  the  ex- 
cavation, would  have  been  cleared  by  the 
fender.  This  argument,  however,  apparently 
loses  sight  of  the  fact  that  the  plaintiff  says 
he  was  getting  up  wben  the  car  struck  him. 

A  circumstance  tending  to  corroborate  the 
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testimony  of  the  plaintiff  appears  upon  a 
comparison  of  his  statement  with  that  of  the 
motorman,  as  follows:  The  plaintiff  says 
that  he  turned  to  the  right  to  avoid  the 
south-hound  car,  that  this  immediately  result- 
ed in  his  fall,  and  that  at  that  time  there 
was  no  north-bound  car  anywhere  near  him. 
The  motorman,  who  claims  that  he  was  not 
more  than  eight  feet  from  the  plaintiff  at 
the  time  he  first  saw  him,  further  states  that 
no  south-bound  car  passed  him  near  the  point 
of  the  accident,  but  passed  him,  if  at  all, 
further  down  in  the  block.  Accepting  this 
latter  statement  as  true,  and  giving  to  the 
plaintiff's  testimony  the  credence  which  the 
Jury  might  have  given  to  it  but  for  the 
peremptory  Instruction  hereinafter  referred 
to,  it  would  appear  that  the  motorman  was 
mistaken  in  saying  that  he  saw  the  plaintiff 
fall  when  his  car  was  within  eight  feet  of 
him.  In  other  words,  in  this  view  of  the  evi- 
dence, after  the  plaintiff  fell,  the  south-bound 
car  passed  him  and  ran  down  the  block  some 
distance  before  it  met  the  north-bound  car. 
This,  of  course,  means  that  the  latter,  which 
was  the  motorman's  car,  was  much  more  than 
eight  feet  away  when  the  plaintiff  fell,  and 
necessarily  weakens  the  defendant's  theory 
and  contention.  Whether  the  Jury  would 
have  taken  this  view  of  the  evidence,  thus  ac- 
cepting the  plaintiff's  testimony  as  a  whole 
and  rejecting  that  portion  of  the  motorman's 
which  was  in  conflict  with  it,  or  would  have 
rejected  the  plaintiff's  account  and  accepted 
as  a  whole  the  motorman's  version,  is  a  ques- 
tion which  cannot  be  answered,  because,  as 
we  shall  presently  see,  the  court  directed  a 
verdict  for  the  defendant. 

At  the  trial  the  plaintiff  asked  for  two  in- 
structions, the  first  of  which  presented  the 
doctrine  of  the  last  clear  chance  as  applicable 
to  the  case  upon  the  plaintiff's  view  of  the 
evidence,  and  the  second  of  which  submitted 
to  the  Jury  the  question  of  the  plaintiff's  con- 
tributory negligence.  Both  of  these  instruc- 
tions were  refused,  presumably  because  the 
trial  court  was  of  opinion  that  there  could  be 
no  recovery  by  the  plaintiff  under  any  reason- 
able interpretation  of  the  evidence.  It  fol- 
lows from  what  we  have  already  said  that 
we  do  not  concur  in  this  conclusion.  We  are 
of  opinion  that  the  plaintiff  was  entitled  to 
an  instruction  upon  his  theory  of  the  case. 

[1]  To  sustain  the  action  of  the  court  in 
refusing  any  instructions  at  all  on  behalf  of 
the  plaintiff,  it  is  contended  that  the  case  at 
bar  is  controlled  by  the  decision  of  this  court 
In  Virginia  Railway  &  Power  Ck).  v.  Win- 
stead's  Adm'r,  119  Va.  326,  89  S.  E.  83.  We 
cannot,  however,  accord  to  the  cited  case  the 
effect  attributed  to  it  Unlike  the  plaintiff  in 
the  Winstead  Case,  the  plaintiff  here  was 
making  a  rightful  and  proper  use  of  the 
street,  and  the  only  criticism  that  can  be 
made  of  his  conduct  is  that  he  may  have  been 
thoughtless  and  negligent  in  the  manner  in 
which  he  left  the  paved  portion  of  the  street 


and  entered  the  excavated  portion  in  his 
effort  to  avoid  a  collision  with  the  street  car. 
As  to  this  latter  question,  we  are  unable  to 
say,  as  a  matter  of  law,  that  he  was  guilty  of 
such  negligence  as  would  have  barred  his  re- 
covery, and  likewise  unable  to  say  that  such 
negligence  on  his  part,  if  it  existed,  was  the 
proximate  cause  of  the  accident  These  ques- 
tions, like  that  of  the  defendant's  negligence, 
should  have  been  submitted  to  the  Jury. 

Nor  is  there  any  significance  in  the  fact, 
relied  upon  by  the  defendant,  that  the  testi- 
mony tends  to  show  that  the  accident  occur- 
red after  dark  and  In  a  dimly  lighted  portion 
of  the  street,  because  the  motorman  himself 
says  he  saw  the  plaintiff  when  he  fell  from 
his  wheeL 

The  only  written  instruction  in  the  case 
was  the  following,  given  at  the  instance  of 

the  defendant: 

• 

'The  court  instructs  the  Jury  that,  if  you 
believe  from  the  evidence  that,  when  the  plain- 
tiff rode  into  the  ezcavation  and  fell,  the  car 
was  80  close  that  the  motorman  could  not  by  the 
exercise  of  ordinary  care  8t(^  it  in  time  to  pre- 
vent it  striking  the  plaintiff,  then  you  must 
find  for  the  defendant,  Virgima  Railway  & 
Power  Company,  even  though  you  believe  the 
motorman  was  negligoit  The  court  instructs 
the  jury  that,  if  you  believe  from  the  evi- 
dence that,  when  the  plaintiff  rode  into  the 
excavation,  he  fell  and  struck  against  the  car 
or  fender  as  he  was  falling,  then  you  must  find 
for  the  defendant,  Virginia  Railway  &  Power 
Company,  even  though  you  believe  the  motor- 
man  was  negligent" 

This  instruction  presented  the  d^ense  to 
the  plaintiff's  claim  for  recovery  under  the 
rule  of  the  last  dear  chance.  If  the  first 
instruction  asked  for  by  the  plaintiff  had 
been  given,  then  one  presenting  the  converse 
of  that  proposition  would  have  been  proper, 
but  even  in  that  case  the  words,  *'even 
though  you  believe  the  motorman  was  negli- 
gent," appearing  in  the  instruction  In  ques- 
tion, would  have  been  inapt  and  inappropri- 
ate. This  language  was  doubtless  used  to 
express  the  idea  that  negligence,  to  be  ac- 
tionable, must  be  the  proximate  cause  of  an 
injury;  but  the  objection  to  its  use  here  is 
that  the  only  negligence  charged  or  relied 
upon  was  the  motorman's  failure  to  stop  the 
car  after  he  discovered,  or  in  the  exercise  of 
ordinary  ought  to  have  discovered,  the  plain- 
tiff's peril — the  identical  and  sole  question 
which  the  instruction  itself  submitted  to  the 
Jury. 

[2]  The  plalntilTs  counsel,  having  first  ex- 
cepted to  the  action  of  the  court  in  refusing 
to  grant  the  instructions  requested  by  him» 
and  in  giving  the  defendant's  instruction, 
was  proceeding  to  address  the  Jury  when 
counsel  for  the  defendant  objected  on  the 
ground  that  the  argument  was  in  conflict 
with  the  instructions.  The  court  sustained 
the  objection.  Counsel  for  the  plaintiff  then 
asked  this  question,  ''Does  the  court  mean 
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thflt  under  no  circamstances  tbere  can  be  a 
recovery  against  the  Virginia  Railway  & 
Power  CJompany?"  and  the  answer  was,  "Yes; 
as  I  have  already  told  you,  you  cannot  re* 
cover  a  verdict  against  the  Virginia  Railway 
&  Power  €k>mpany."  Ck)unsel  for  plaintiff, 
having,  excepted  to  this  action  of  the  court, 
refrained  from  any  further  effort  to  argue 
the  case,  and  the  Jury  promptly  rendered  a 
verdict  for  the  defendant 

It  is  manifest,  as  is  practically  conceded 
by  the  defendant,  that  the  foregoing  incident, 
taking  place  as  it  did  in  the  presence  of  the 
Jury,  was  tantamount  to  a  direction  by  the 
court  of  a  verdict  for  the  defendant  It  is 
doubtful,  indeed,  whether  a  peremptory  in- 
struction in  writing,  without  the  somewhat 
dramatic  setting  presented  in  this  case, 
would  have  had  a  more  controlling  effect  up- 
on the  Jury. 

[3]  The  practice  of  directing  verdicts  has 
never  been  in  general  favor  with  either  the 
courts  or  the  Legislature  in  this  state.  The 
history  and  present  condition  of  the  rule  on 
the  subject  la  summed  up  by  Judge  Burks 
in  his  work  on  Pleading  and  Practice,  |  273, 
Pb  606,  as  follows: 

'If  the  evidence  is  such  that  the  court  would 
set' aside  any  verdict  found  thereon  in  favor  of 
a  particular  party,  the  great  weight  of  author- 
ity ia  that  the  court  may  direct  a  verdict  against 
such  party,  and  such  is  the  constant  practice  in 
the  federal  courts.  Such,  however,  has  not 
heretofore  been  the  practice  in  Vii^inia,  and 
it  has  been  held,  even  in  a  criminal  case,  that 
it  is  not  the  practice  to  give  instructions  which 
amount  in  substance  to  telling  the  Jury  that  the 
evidence  is  not  sufficient  to  convict  the  pris- 
oner, and  that  such  instructions  should  not  be 
given.  In  Virginia  the  practice  has  been  ei« 
ther  to  demur  to  the  evidence  in  a  proper  case 
or  to  ask  an  instruction  directing  a  verdict  upon 
a  hypothetical  case—that  is,  to  teU  the  Jury  if 
they  believe  so  and  so  their  verdict  shoidd  be  for 
the  plaintiff,  or  the  defendant,  as  the  case  may 
be.  The  tendency,  however,  of  modem  cases 
leans  towards  permitting  the  trial  court  to  di- 
rect a  verdict,  and  it  is  said  that,  Vhile  di- 
recting a  verdict  is  not  in  accordance  with  the 
practice  in  this  state,  yet,  where  it  appears,  as 
in  tills  case,  that  no  other  verdict  could  have 
been  properly  rendered,  the  error  was  harmless, 
and  the  Judgment  will  not  be  reversed  on  that 
ground.'  The  basis  of  the  holding  is  that  the 
party  complaining  could  not  have  been  preju- 
diced by  the  instruction.  It  is  now  provided 
by  statute  in  Virginia,  however,  'that  in  no 
action  tried  before  a  jury  shall  the  trial  Judge 
give  to  the  jury  a  peremptory  instruction  direct- 
ing what  verdict  the  Jury  shall  render.' "  Act 
of  February  18,  1912  (Acts  1912,  p.  62) . 

The  profession,  as  Is  well  known,  has  been 
divided  In  its  views  on  the  wisdom  and  use- 
fulness of  the  conservative  rule  which  has  so 
long  prevailed  in  Virginia  and  is  now  em- 
bodied in  the  statute  referred  to  above  by 
Judge  Burks.  See  16  Va.  Law  Reg.  241,  884, 
401:   18  Va.  Law  Reg.  143. 
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It  was  not  long  after  the  publication  of 
the  above-cited  discussions  in  16  Va.  Law 
Register,  nor  long  after  the  decision  in  Har- 
grave  v.  Shaw  Land  Co.,  Ill  Va.  84,  68  S.  E. 
278,  Ann.  Gas.  1912A,  161,  until  the  act  of 
February  18,  1912,  was  passed.  The  Har- 
grave  Case  and  the  earlier  one  of  Taylor  v. 
B.  &  O.  Ry.  Co.,  108  Va.  817,  62  S.  E.  798, 
appear  to  be  the  only  Virginia  cases  in  which 
the  doctrine  of  harmless  error  has  been  ap- 
plied to  instructions  which  specifically  and 
peremptorily,  rather  than  hypothetically,  di- 
rected a  verdict.  Both  of  these  cases  affirm- 
atively stated  that  directing  a  verdict  was 
not  in  accordance  with  the  practice  in  this 
state.  The  following  extract  is  from  the 
Hargrave  Case: 

''While  directing  a  verdict  Is  not  in  accord- 
ance with  the  practice  in  this  state,  yet,  where 
it  appears,  as  in  this  case,  that  no  other  verdict 
could  have  been  properly  rendered,  the  error 
was  harmless,  and  the  Judgment  will  not  be  re- 
versed on  that  ground.  Taylor  v.  B.  &  O.  Ry. 
Co,  108  Va.  817,  62  S.  B.  798,  and  cases  cited." 

It  would  seem  <dear,  therefore,  that  the  act 
of  1912  was  passed  for  the  express  purpose 
of  prohibiting  the  application  of  the  doctrine 
of  harmless  error  to  the  mandatory  direction 
of  verdicts.  At  the  time  of  its  passage,  as  we 
have  Just  seen,  this  court  still  recognized 
peremptory  instructions  as  erroneous,  and 
had  barely  and  cautiously  gone  far  enough  to 
sustain  them  in  cases  where  the  error  was 
plainly  harmless;  and  it  can  hardly  be 
doubted,  therefore^  that  the  act  meant  to  de- 
clare that  even  in  such  cases  a  violation  of 
the  settled  rule  of  practice  on  the  subject 
should  not  be  regarded  as  otherwise  than 
preJudidaL 

It  is  true  that  the  later  act  of  March  27, 
1914  (Acts  1914,  p.  641),  requires  the  court 
at  every  stage  of  the  proceeding  to  disregard 
any  error  or  defect  in  the  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
parties;  and  we  have  held  in  Standard 
Paint  Co.  V.  Viator,  120  Va.  606,  91  S.  B.  762, 
and  subsequent  cases  that  since  the  passage 
of  the  latter  act  we  must  carry  the  doctrine 
of  harmless  error  to  its  logical  conclusion  by 
disregarding  every  error  which  does  not  af- 
firmatively appear  to  have  prejudiced  the 
par^  complaining.  The  difiiculty  in  the  way 
of  applyinir  that  doctrine  to  the  direction  of 
a  verdict,  however,  is  that  the  act  of  1912, 
if  it  meant  anything  at  all,  meant  to  declare 
that  the  giving  of  a  peremptory  instruction 
violates  a  substantial  right  and  is  per  se 
reversible  error.  ESverything  short  of  that 
extreme  had  been  constantly  recognized  and 
scrupulously  enforced  by  the  courts  without 
legislative  action. 

The  statute  against  peremptory  instruc- 
tions is  not  to  be  construed  as  applying  to 
cases  in  which  the  verdict  of  the  Jury  de- 
pends necessarily  and  exclusively   upon  a 
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question  of  law,  such,  for  example,  as  the 
legal  effect  of  a  deed  or  contract  (Forest 
View  Land  Co.  v.  Atlantic  Coast  Line  R. 
Co.,  120  Va.  308,  314,  91  S.  E.  202);  nor  is 
it  to  be  construed  as  reinstating  the  scintilla 
doctrine,  formerly  prevailing  in  this  state, 
but  rejected  by  this  court  in  0.  &  O.  Ry.  Co. 
V.  Stock,  104  Va.  97,  108,  51  S.  E.  161  (Nor- 
folk S.  R.  Co.  V.  Norfolk  Tr.  Exch.,  118  Va. 
050,  656,  88  S.  E.  318).  The  statute  simply 
draws  the  line  upon  the  giving  of  "a  peremp- 
tory instruction  directing  what  verdict  the 
Jury  shall  render."  In  all  other  respects  the 
trial  courts  have  the  same  power  in  giving 
and  refusing  instructions  which  they  pos- 
sessed before  the  act  was  passed. 

Undoubtedly  the  literal  application  of  the 
statute  may  result  in  some  plainly  erroneous 
verdicts,  and  may  thus  needlessly  prolong 
litigation,  but  there  is  by  no  means  a  total 
lack  of  reason  for  the  requirement  that  in 
every  Jury  case  depending  upon  questions  of 
fact  the  trial  court  shall  permit  the  Jury  to 
make  up  and  return  its  own  verdict,  even 
though  such  court  be  satisfied  that  the 
proof  has  utterly  failed  on  one  side  or  the 
other.  Taking  the  Instant  case  as  an  illus- 
tration, while  we  do  not  express  any  opinion 
as  to  the  weight  of  the  evidence,  it  necessa- 
rily follows  from  our  previous  discussion  of 
the  facts  that  in  our  opinion  a  verdict  for 
either  party  upon  proper  Instructions  would 
have  enabled  us  to  end  the  case  here.  As  it 
Is,  we  have  before  us  no  verdict  of  the  Jury 
at  all,  and  the  only  course  open  to  us,  there- 
fore, is  to  reverse  the  case  and  remand  it 
for  a  new  trial. 

The  duty  and  power  of  deciding  finally 
whether  there  is  evidence  sufllcient  to  take 
a  case  to  the  Jury  must  reside  somewhere, 
and,  under  the  law  as  it  now  prevails,  this 
duty  and  power  rests  upon  this  court  It 
might  not  often  happen  that  we  would  reach 
a  conclusion  different  from  l^at  of  the  trial 
court  upon  the  facts,  but  it  is  apparent  that, 
wherever  such  difference  of  opinion  ddes  ex- 
ist, the  direction  of  a  verdict  by  the  lower  I 


court  not  only  derives  one  of  the  parties  of 
a  substantial  right,  but  renders  this  court 
powerless  to  do  otherwise  than  reverse  and 
remand  the  cause  for  a  new  triaL 

Nor  would  the  rule  forbidding  a  peremp- 
tory instruction  have  operated  harshly  upon 
the  defendant  in  this  case,  if  it  be  assumed 
that  there  was  no  evidence,  or  plainly  in- 
sufficient evidence,  to  support  a  verdict  for 
the  plaintiff.  In  that  event  the  direction  of 
a  verdict  for  the  defendant  in  hypothetical 
form  would  have  been  available;  or,  if  the 
defendant  had  not  desired  to  risk  a  verdict 
under  that  sort  of  an  instruction,  and  had 
confidence  in  its  position,  then  a  demurrer 
to  the  evidence  afforded  a  simple  and  rc'gu- 
lar  means,  not  only  of  testing  the  sufficiency 
of  the  plaintifTs  evidence,  but  of  ending  the 
case. 

After  all,  however,  the  wisdom  or  unwis- 
dom of  the  rule  of  practice,  which  has  now 
assumed  the  form  of  a  mandatory  statute,  is 
not  for  us  to  determine.  The  statute  itself 
is  plain.  If  the  rule  which  it  was  intended 
to  protect  against  innovation  by  the  courts 
is  a  bad  rule,  the  remedy  must  be  sought  lit 
the  hands  of  the  Legislature. 

[4]  It  would  have  been  possible  to  dispose 
of  this  case  without  entering  upon  any  dis- 
cussion of  the.  act  of  February  13,  1912. 
The  Judgment  must  be  reversed  for  the  re- 
fusal of  the  Instructions  requested  by  the 
plaintiff,  and,  in  view  of  what  has  been  said 
in  regard  to  those  instructions,  it  is  hardly 
probable  that  upon  the  next  trial  the  court 
would  give  a  peremptory  instruction.  The 
question  of  the  force  and  effect  of  the  act, 
however,  was  specifically  raised  and  argued 
in  the  case,  and  we  state  our  views  upon  it 
now  so  that  the  trial  courts  and  the  profes- 
sion generally  may  have  the  benefit  of  them. 

For  the  several  reasons  indicated  in  the 
course  of  this  opinion,  the  Judgment  must 
be  reversed,  and  the  cause  ronanded  for  a 
new  trial,  to  be  had  not  in  oon^ct  with  the 
views  herein  expressed. 

Reversed. 
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UNITED  STATES  FIDELITY  &  GUARAN- 
TY  CO.  OF  BALTIMORE  v.  FIRST  NAT. 
BANK  OF  CORNELIA.     (No.  1221.) 

(Sapreme  Court  of  Georgia.    May  14,  1919. 
On  Motion  for  Rehearing,  June  14, 1919.) 


(SyllQhuh  hy  the  Court.) 

1.  New  Trial  ^=s>16d— Fklinq  of  Motion— 
Dismissal. 

A  consent  order  was  passed  in  term  time, 
submitting  all  issues  of  law  and  fact  in  the 
case  to  the  judge  of  the  court,  to  be  tried  in  va- 
cation without  the  intervention  of  a  jury.  Xbe 
order  provided  that  "the  court  shall  remain 
open  for  ten  days  after  the  rendition  of  judg- 
ment, to  entertain  the  filing  of  a  motion  for 
new  trial  by  either  side."  Judgment  was  ren- 
dered on  July  13,  1918.  A  motion  for  new 
trial  was  presented  to  the  judge,  and  a  rule 
niai  issued  on  July  18th,  setting  the  hearing 
for  September  7th.  On  the  last-named  date 
the  respondent  orally  moved  to  dismiss  the  mo- 
tion for  a  new  trial,  on  the  ground  that  it  had 
never  been  filed,  as  required  by  law,  in  the 
ofllce  of  the  cleric  of  the  superior  court.  -  The 
court  held  the  motion  to  dismiss  under  ad- 
visement until  September  21st,  at  which  time  a 
written  motion  to  dismiss,  based  on  the  same 
ground,  was  presented.  The  motion  for  a  new 
trial  was  then  dismissed.  The  motion  for  a 
new  trial  was  filed  with  the  clerk  on  Septem- 
ber 14th,  more  than  60  days  after  the  rendition 
of  the  judgment    The  movant  excepted.    Held: 

(a)  It  is  essential  to  the  validity  of  a  motion 
for  new  trial  that  it  should  be  filed  with  the 
clerk  of  the  trial  court  within  the  time  pre- 
scribed by  law;  and  a  motion  which  has  not 
been  so  filed  should  be  dismissed,  notwithstand- 
ing the  judge  before  whom  the  case  is  tried 
may  have  granted  a  rule  nisi  within  the  time 
provided  in  the  consent  order.  Until  the  mo- 
tion is  filed  it  is  a  mere  private  paper.  Hilt  v. 
Young,  116  Ga.  708,  712,  43  S.  E.  76. 

(b)  The  consent  order  provided  that  the  court 
should  remain  open  for  10  days  after  rendition 
of  Uie  judgment,  to  entertain  tibe  filing  of  a  mo- 
tion for  a  new  trial.  Presentation  of  such  a 
motion  to  the  court  and  the  issuing  of  rule  nisi 
thereon  is  not  equivalent  to  filing  the  motion. 
When  the  movant  failed  to  file  tiie  motion  in 
the  oflSce  of  the  clerk  of  the  superior  court 
where  the  case  was  tried  within  the  10  days 
provided  In  the  consent  order,  the  court  was 
powerless  to  treat  it  as  a  valid  motion,  and 
properly  dismissed  it  on  motion. 

2.  Appeal  and  Ebbob  ^=»1073(6)  —  Judo- 
lOENT  ^=»267,.  209(2)  —  Motiok  in  Abbest 
OF  JuDOMENT— Vacation— JuBiSDiCTiON. 

On  September  18,  1918,  in  vacation,  the 
defendant  filed  a  motion  to  ^'vacate,  arrest,  and 
set  aside  the  judgment  rendered  in  said  ease 
on  July  ISth,**  on  numerous  grounds,  which 
motion  was  on  September  21st  overruled. 
Held: 

(a)  A  motion  in  arrest  of  judgment  must  be 
made  during  the  term  at  which  the  judgment 
was  obtained.  The  consent  order  contained  no 
provision  for  continuing  the  term  as  to  this 
case  for  the  purpose  of  allowing  either  party 
to  file  a  motion  in  arrest  of  judgment    Whether 


this  be  construed  as  a  motion  in  arrest  of  judg- 
ment or  a  motion  to  set  aside  a  judgment,  the 
court  could  not  entertain  it  in  vacation,  for 
want  of  jurisdiction.  Civ.  Code  1910,  S  5958; 
Haskens  v.  State,  114  Ga.  837,  40  S.  E^  997 ; 
Chapman  v.  State,  116  Ga.  598,  42  S.  R  999; 
Malsby  v.  StudstiU,  127  Ga.  726,  728,  56  S.  E. 
988. 

(b)  It  is  true  that  the  motion  was  overruled, 
thus  treating  the  same  as  possessing  validity. 
The  correct  judgment  would  have  been  one  of 
dismissal;  but,  inasmuch  as  the  same  result 
follows  the  judgment  actually  rendered,  the 
judgment  will  not  be  reversed. 

3.  Appeal  and  Ebbob   ^=»719(1)  — ?  Excep- 
tions Pendente  Lite— Assignment  of  Eb- 
bob—Review. 
Exceptions  pendente  lite  were  taken  by  the 
defendant  to  the  overruling  of  defendant's  de- 
murrer to  the  plaintiff's  petition ;   but  no  error 
was  originally  assigned  thereon  in  the  final  bill 
of  exceptions,  and  none  was  made  by  counsel 
before  the  argument  of  the  case.    Accordingly 
no  issue  is  presented  for  the  consideration  of 
this  court     Smiley  v.  Smiley,  144  Ga.  546,  87 
S.  E.  668. 


On  Motion  for  Rehearing. 
(Additional  Syllalus  hy  Bditorial  Staff.) 

4.  PBOGEBS       «=s»168   —    SSBVIOB  —   Akbnd- 
HENT. 

The  order  of  the  court  amending  the  pro- 
cess at  appearance  term  and  requiring  service 
upon  defendant  at  next  succeeding  term  was 
not  error,  plaintiff  being  guilty  of  no  laches, 
but  being  active  and  diligent  in  procuring  prop- 
er and  legal  service'  on  defendant. 

Error  from  Superior  Court,  Habersham 
County';   J.  B.  Jones,  Judge. 

Action  between  the  United  States  Fidelity 
&  Guaranty  Company  of  Baltimore  and  the 
First  National  Bank  of  Cornelia,  Ga.  Judg- 
ment for  the  latter,  and  the  former  brings  er- 
ror.   AfiSrmed. 

Bryan  &  Mlddlebrooks,  of  Atlanta,  and 
McMillan  &  Brwln,  of  Clarkesvllle,  for  plain- 
tiff in  error. 

J.  J.  &  Sam  B^mzey,  of  Cornelia,  and  W.  A. 
Charters,  ot  Gainesville,  for  defendant  in  er- 
ror. 

GILBERT,  J.    Judgment  affirmed. 
All  the  Justices  concur. 

On  Motion  for  Rehearing. 

[4]  The  order  of  the  court  amending  the 
process  at  the  appearance  term  and  requir- 
ing service  upon  the  defendant  at  the  next 
succeeding  term  was  not  error,  the  plaintiff 
being  guilty  of  no  laches,  hut  being  active 
and  diligent  in  procuring  proper  and  legal 
service  on  the  defendant  White  v.  Hart,  35 
Ga.  269  (1);  McGhee  v.  Mayor,  etc,  of 
Gainesville,  78  Ga.  792,  8  S.  E.  670 ;  Lassiter 
V.  Carroll,  87  Ga.  733,  13  S.  E.  826;  Cox  v. 
Strickland,  120  Ga.  104,  113,  47  S.  E.  912,  1 
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Ann.  Oas.  870,  and  authorities  cited ;  McClen- 
don  y.  Ward-Truitt  Ck>.»  19  Ga.  App.  496,  91 
S.  E.  1000. 


(149  Ga.  212) 

SMITH  T.  JOHNSON.     (No.  1393.) 

^Supreme  Court  of  Georgia.     June  14,  1919.) 

(SvUabus  by  the  Court,) 
ExEounoN    ^=s>182— Statutory    Qlaiic— In- 

TESEST. 

Where  land  was  levied  upon,  an  obligee  in 
a  bond  for  title  to  the  land  alleged  to  have  been 
made  to  her  by  the  plaintiff  in  fi.  fa.,  with  a 
portion  of  the  purchase  money  paid  (the  judg- 
ment upon  which  the  fi.  fa.  iceued  having  been 
rendered  after  the  execution  of  the  alleged  bond), 
had  such  an  interest  in  the  land  as  authorized 
the  interposition  of  a  statutory  daim.  See 
Wade  y.  Hamilton,  30  Ga.  450  (2);  Wheeler  v. 
Martin,  145  Ga.  104,  88  S.  E.  961. 

The  court,  on  the  trial,  erred  in  rejecting  as 
evidence  the  alleged  bond,  and  in  directing  a 
verdict  for  the  plaintiff  in  fi.  fa. 

Error  from  Superior  Court,  Floyd  Coun- 
ty;  Moses  Wright,  Judge. 

Proceeding  by  Charley  Johnson,  plaintiil 
in  fl.  fa.,  against  N.  Z.  Smith.  Directed  ver- 
dict for  plalntur  in  fl.  fa.,  and  defendant 
brings  error.    Reversed. 

See,  also,  97  S.  E.  856. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error. 

C.  L  Carey,  of  Rome,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  BECK,  P.  J.,  ab- 
sent. 

(149  Oa.  168) 

HARRIS  ▼.  ANDERSON.    (No.  1182.) 

(Supreme  Court  of  Georgia.     June  12,  1919.) 

(8yUahu»  by  *^  Court.) 

1.  BxEcrrnoN  «=»182  —  Statutory  Claim  to 
Land— Proof. 

On  the  trial  of  a  statutory  daim  to  land 
under  Civ.  Code  1910,  §  S157,  interposed  to  re- 
sist the  levy  of  a  fi.  fa.  based  on  a  money  judg^ 
ment,  the  claimant  may  support  his  claim  by 
proof  of  a  perfect  equity  in  the  land.  Grace  ▼. 
Means,  129  Ga.  638,  641,  59  S.  E.  811 ;  Wheeler 
V.  Martin,  145  Ga.  164,  88  S.  E.  951  (1),  and 
cases  there  cited. 

2.  Execution  «=»192— Trial— Trial  of  Stat- 
utory Claim  to  Land— Pleadings. 

In  such  a  case  it  is  not  necessary  for  the 
claimant  to  file  spedaV  equitable  pleadings  sup- 


plementary to  his  statutory  claim,  in  order  that 
he  may  introduce  evidence  of  his  equitable  title 
to  the  land.  Askew  y.  Amos,  147  Ga.  613.  96 
S.  E.  5. 

3.  ExEouTioN  «ss>194(2)— Trial  of  Statutory 
Claim  to  Land— Exclusion  or  Bvidbnce. 

Under  application  of  the  foregoing  prin- 
ciples it  was  erroneous  to  ezdude  from  evidence 
testimony  of  the  claimant  to  the  effect  that  she 
had  purchased  and  paid  for  the  land.  This  er^ 
ror  affected  the  charge  to  the  jury,  wherein  the 
claimant's  right  to  a  favorable  verdict  was  re- 
stricted to  bare  possession  of  the  land. 

4.  Other  Assionmbntb. 

Other  assignments  of  error  show  no  cause 
for  reversal,  nor  are  they  of  such  character  as 
to  require  elaboration. 

Error  from  Superior  Court,  Fulton  Goan« 
ty ;  W.  D.  EUis,  Judge. 

Proceeding  on  execution  by  J.  Lu  Ander- 
son, with  statutory  claim  by  Mrs.  B£.  O.  B. 
Harris.  Judgment  for  plaintiff,  and  claim- 
ant brings  error.    Reversed. 

James  A  Bedgood,  of  Atlanta,  for  plaintiff 
in  error. 

J.  L.  Anderson,  of  Atlanta,  for  defoidant 
in  error. 

HILL,  J.  Judgment  reversed.  AU  tb» 
Justices  concur. 


ai9  Ga.  212) 
IVBT  v.  GRIFFIN.    (No.  1802.) 

(Supreme  Court  of  Georgia.    June  4,  1919.) 

(Syllabui  by  the  Court.) 
Injunction  ^s»174— Comtin  uiho  Tbmporart 

INJUNOTION— DZSCRBTION. 

On  conflicting  evidence  the  judge  of  €b» 
superior  court  did  not  abuse  his  discretion  in 
continuing  a  temporary  injunction. 

Error  from  Superior  Court,  Sumter  Coun- 
ty;    Z.  A.  littlejohn,  Judge. 

Suit  for  injunction  by  Mrs.  O.  B.  Grlfiin 
against  W.  D.  Ivey.  Temporary  Injunction 
continued,  and  defendant  brings  error.  Af- 
firmed. 

W.  W.  Dykes  and  T.  O.  Marshall,  both  of 
Americus,  for  plaintiff  in  error. 

Wallis  &  Fort,  of  Americus,  for  defendant 
in  error. 

GILBERT,  J.  Judgment  attlrmed.  All  the 
Justices  concur,  except  BE3CK,  P.  J.,  absent 
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WILLIAMS  ▼.  RHODES.     (No.  1159.) 
(Supreme  Court  of  Georgia.    June  12,  1919.) 

(8yUahu9  hy  the  Court,) 

Husband  and  Wife  ^=s>52  —  Husband's 
oonvetance  to  wifb— allowance  by  su- 
PERIOR Court  —  Invaulditt  —  Attack  by 
CTbeditob. 

Even  if  a  deed  from  a  husband  to  his  wife 
conveying  land  for  a  money  consideration  falls 
within  the  provisions  of  Civ.  Code  1910,  8 
d009,  which  declares  that  ''no  contract  of  sale 
of  a  wife  as  to  her  separate  estate  with  her 
husband  or  her  trustee  shall  be  valid,  unless 
the  same  is  allowed  by  order  of  the  superior 
court  of  the  county  of  her  domicile,"  so  that 
such  a  deed  without  an  order  of  court  is  in- 
valid, the  right  to  assail  its  validity  on  this 
ground  is  personal  to  her  and  her  privies  in 
blood  or  estate.  Munroe  v.  Baldwin,  145  Ga. 
215,  88  S.  E.  947  (2).  It  cannot  be  asserted 
by  a  creditor  of  the  husband  who  has  reduced 
his  debt  to  judgment  against  the  husband  after 
the  deed  by  the  husband  to  the  vdfe,  and  caused 
the  land  to  be  levied  upon  as  the  property  of 
the  husband  under  an  execution  based  on  such 
judgment 

2.  Dibectbd  Yebdict. 

Under  the  principle  above  stated  It  was  er- 
roneous to  exclude  from  evidence  the  deed  of- 
fered by  the  claimant  from  her  husband  (the 
defendant  in  fi.  fa.),  and  to  direct  a  verdict 
finding  the  property  subject. 

Error  from  Superior  Court*  Glascock 
County;    B.  F.  Walker,  Judge. 

Exe<!utory.  proceeding  by  Ella  Rhodes 
against  the  husband  <^  Sallle  Williams,  with 
claim  by  her.  Directed  verdict  for  plaintiff 
In  fl.  fa.»  and  claimant  brings  error.  Re- 
versed. 

M.  L.  Felts,  of  Warrenton,  for  plaintifl  in 
error. 

J.  C.  Newsome,  of  Gibson,  for  defendant  in 
error. 

Hllili,  J.  Judgm^it  reversed  All  the 
Justices  concur. 


(149  Oa.  172) 

GliENN   V.    STATB.      (No.    1S95.) 

(Supreme  0>urt  of  Georgia.     June  12,  1919.) 

(Byllahus  hy  the  Court,) 

1.  HoiaciDS   ^=»309(3)  —  Voluntabt  Man- 
slaughtebt-Instbuction. 

There  was  no  evidence  to  authorise  a  charge 
on  the  law  of  voluntary  manslaughter;  there- 
fore the  failure  to  give  an  instruction  as  to  that 
offense  was  not  error. 

2.  Homicide   ^=9300(3)  —  Jubtifioation  — 
Chabge. 

The  court  gave  to  the  jury  this  instruction: 
"Now,  gentlemen,  while  provocation  by  words, 
threats,    menaces,    and    contemptuous   gestures 
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f  shall  in  no  case  be  sufficient  to  Justify  the  kill- 
ing, when  the  killing  is  done,  not  on  account 
of  any  fear  in  the  mind  of  the  slayer,  but  solely 
for  the  purpose  of  resenting  the  provocation 
given,  yet  menaces,  though  the  latter  do  not 
amount  to  an  actual  assault,  may,  in  some  in- 
stancesb  be  sufficient  to  arouse  the  fears  of  a  rea- 
sonable man  that  his  life  is  in  danger,  or  that 
a  felony  is  about  to  be  perpetrated  upon  him. 
In  all  such  cases  the  motive  with  which  the 
slayer  acted  is  for  and  to  be  determined  by  the 
jury,  and  in  all  cases  it  is  for  the  jury  to 
decide  whether  or  not  the  circumstances  sur- 
rounding the  homicide  were  sufficient  to  justify 
the  excitement  of  such  fears.  In  order,  how- 
ever, to  justify  a  homicide,  there  must  be  some- 
thing more  than  verbal  threats;  there  must  be 
an  appearance  of  imminent  danger;  Uie  means 
of  inflicting  the  threatened  injury  must  ap- 
parently be  at  hand,  and  there  must  be  some 
manifestation  of  an  intention  to  inflict  the  in- 
jury presentiy;  but  it  is  not  essential  that 
there  should  be  an  actual  assault,  for  mere 
threats  and  menaces,  in  some  instances,  may  be 
sufficient,  all  of  which  is  to  be  passed  upon  and 
determined  by  the  jury  under  the  facts  of  the 
particular  case  on  trial.  A  man,  under  the 
law,  could  not  create  the  necessity  for  another 
to  defend  himself  and  then  take  the  life  of  such 
person,  and  justify  his  act;  but  that  would 
apply  only  where  he  himself  created  the  neces- 
sity for  another  to  defend  himself."  In  a  note 
to  the  ground  of  the  motion  for  new  trial  com- 
plaining of  this  charge,  the  judge  states  that 
the  charge  as  set  out  therein  is  made  up  of  the 
first  and  last  sentences  of  the  paragraph  of  the 
charge  as  given,  omitting  the-  intervening  por- 
tion. The  charge  as  given  by  the  court  was 
not  erroneous  as  against  the  defendant.  Gum- 
ming V.  State,  99  Ga.  662,  27  S.  E.  177 ;  Price 
V.  State,  137  Ga.  70,  72  S.  B.  908  (5) ;  Short 
V.  State,  140  Ga.  780,  8  S.  K  8  (5).  See  Bow- 
den  V.  State,  126  Ga.  578,  55  S.  B.  499 ;  Fry- 
er V.  State,  128  Ga.  28,  57  S.  E.  93.  And  in 
view  of  the  evidence  was  pertinent 

3.  CBnaNAL  Law      ^s=>822(8)  —  JusniroA- 
tion—Chabgb. 

The  following  instruction  was  authorised  by 
the  evidence,  and  was  not  erroneous  when  con- 
sidered in  connection  with  the  entire  charge 
on  the  subject:  *1  charge  you  that  a  party  who 
sets  up  the  defense  of  justifiable  homicide  must 
be  without  fault  at  the  particular  time  of  the 
killing  and  in  the  particular  act  of  killing.  But 
of  course  that  does  not  mean  that  he  must  be 
without  any  fault  whatever  di^ring  the  entire 
transaction,  but  without  fault  at  the  particu- 
lar time  of  the  killing  or  at  the  actual  killing 
or  when  the  fatal  shot  is  fired,  if  a  fatal  shot 
is  fired."  This  charge  was  approved  in  Camp- 
bell V.  State,  144  Ga.  224,  87  S.  B.  277  (3). 

4.  Motion  fob  a  New  Tbial. 

There  was  evidence  to  authorize  the  ver- 
dict, and  the  refusal  of  a  new  trial  was  not 
error. 

Elrror  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Ilttlejohn,  Judge. 

Jerry  Glenn  was  convicted  of  crime,  bis 
motion  for  new  trial  was  denied,  and  he 
brings   error.    Afl9rmed. 
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G.  T.  Harrell,  ot  Lumpkin,  tor  plaintiff  In 
error. 

Jyle  Felton,  Sol.  Gen.,  of  Montezuma,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  O.  Bennet* 
•of  Atlanta,  for  the  State. 

FISH,  C.  J.    Judgment  affirmed. 
All  the  Justices  concur. 


(149  Ga.  16fi) 

LIPPS  T.  VARNER.     (No.  1272.) 

(Supreme  Oourt  of  Georgia.    June  11, 1919.) 

(Syllahus  by  the  Oourt.) 

1.  Specific  Pebfobmance  ^=»106(1)—Pabtie8 
—Vendor  of  Plaintiff. 

Where  one  in  possession  of  land  under  a 
<*ontract  not  fully  executed  sold  the  land  to  an- 
other with  the  consent  of  his  vendor,  the  vendor 
executing  a  bond  to  make  title  to  the  second 
vendee  on  payment  of  the  agreed  price,  and 
agreeing  that  the  second  vendee  should  have 
possession  at  a  stated  time,  in  a  suit  by  the  last 
named  against  the  obligor  in  the  bond  for  title, 
to  enforce  specific  performance  and  other  equita- 
ble relief,  the  court  did  not  err  in  making  the 
first  vendee  a  party  defendant. 

2.  NoncB— Suit  fob  Specific  Pebfobmance. 

Notwithstanding  the  equitable  petition  seek- 
ing specific  performance,  under  the  doctrine  of 
lis  pendens,  is  notice  protecting  the  equities  of 
the  petitioner,  the  continuance  of  the  restrain- 
ing order  prohibiting  sale  or  transfer  of  the 
property  or  the  cutting  of  timber,  wood,  etc, 
was  not  an  abuse  of  discretion. 

8.  RUUNQ  ON  Genebal  Demubbeb. 

The  court  did  not  err,  at  the  preliminary 
hearing  during  the  appearance  term,  in  overrul- 
ing the  general  demurrer. 

Error  from  Superior  Court,  Tift  Ck>unty; 
R.  Eve,  Judge. 

Action  between  S.  H.  Lipps  and  Du  Pont 
Vamer.  General  demurrer  overruled,  and 
lipps  brings  error.    Affirmed. 

R.  D.  Smith,  of  Tlfton,  for  plaintiff  in  error. 

Eulwood  &  Hargrett,  of  Tlfton,  and  E.  K. 

Wilcox,  of  Valdosta,  for  defendant  in  error. 

GIIiBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  170) 

DORRIS  T.  DORRIS.     (No.  1173.) 

(Supreme  Gourt  of  Georgia.     June  12,  1019.) 

(ByUabuB  hy  the  Court.} 

1.  EjEcncENT   ^3»95(1)  —  TnxB  —  Pbima 
Facie  Pboof. 
Where  one  died  in  possession  of  land  un- 
der a  bona  fide  claim  of  right  thereto,  this  waa 
prima  facie  evidence  of  title  in  him;    and  his 


heirs  or  devisees  may  recover  on  proof  of  such 
possession,  unless  a  better  adverse  title  is 
shown  by  the  defendant.  Wolfe  ▼.  Baxter,  86 
Ga.  705.  13  S.  B.  la 

2.  Ejectment   <S=»15(1)  —  Title  in  Coicmoiv 
Gbantob— Pboof. 

In  the  trial  of  an  action  for  the  recovery 
of  land,  whether  brought  in  common -law  form 
or  under  the  Code,  whenever  it  appears,  either 
from  the  pleadings  or  the  evidence,  that  the 
parties  claim  under  a  common  grantor,  it  is  not 
incumbent  upon  the  plaintiff  to  show  title  in 
such  person.  Brinkley  v.  Bell,  126  Ga.  480, 
56  S.  E.  187;  Garbutt  Lumber  Go.  v.  Wall,  126 
Ga.  172,  54  S.  B.  944 ;  Moore  ▼.  Daugherty,  146 
Ga.  176,  91  S.  E.  14. 

3.  Pbima  Facie  Case. 

Appl3dng  the  principle  stated  in  either  of 
the  foregoing  notes  to  the  pleadings  and  evi- 
dence, tibe  plaintiif  made  out  a  prima  facie  case. 

4.  Pbescbiption — ^Nonsuit. 

The  plaintiff's  evidence  did  not  demand  a 
finding  in  favor  of  the  defendant  on  his  plea 
of  prescription.  It  was  erroneous  to  grant  a 
nonsuit. 

Error  from  Superior  Court,  Paulding  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  between  W.  I.  Dorrls,  administra- 
tor, and  J.  B.  Dori;^s.  Judgment  of  nonsuit, 
and  the  former  brings  error.    Reversed. 

James  &  Bedgood,  of  Atlanta,  for  plaintiff 
in  error. 

J.  R.  Hutcheson,  of  Douglasville,  for  de- 
fendant in  error. 

ATKINSON,  J.    Judgment  revosed. 
All  the  Justices  concur. 


(149  Oa.  167) 
SABiUELS  T.  LANFORD.    (No.  127&) 

(Supreme  Court  of  Georgia.   June  11, 1919.) 

iSyUdbue  hy  the  Oourt.) 

Appeal  and  Ebbob  ^=»781(1)— Habeas  Cob- 
pus  ^=»113(12)  —  Moot  Question  —  Dis- 

UIBBAIm 

Where,  on  the  call  of  a  case  for  argument  In 
this  court,  it  appears  by  uncontradicted  evi- 
dence that  the  only  question  involved  has  be- 
come moot,  and  that  no  relief  can  be  obtained 
by  a  decision  of  the  case,  the  writ  of  error  will 
be  dismissed  on  motion.  The  only  relief  that 
the  plaintiff  sought  to  obtain  by  a  reversal  of 
the  judgment  in  this  case  was  her  discharge  from 
custody,  and  it  has  been  made  to  appear,  with- 
out denial,  that  she  haa  already  been  diacharg- 
ed.  This  court  will  not  proceed  with  a  case 
purely  to  decide  abstract  questions.  Stark  t. 
Hamilton,  149  Ga.  — ,  99  S.  E.  40,  and  authori- 
ties cited.  This  case  differs  from  that  of  Lark 
V.  State,  55  Ga.  436.  It  was  said  in  that  case 
that  '*it  did  not  appear  from  the  record,  or 
otherwise,  that  the  imprisonment  had  ceaaed. 
It  could  not  be  presumed  to  have  ceased.    •   •    • 
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An    illegal  imprisonment   Is   not   supposed   to 
terminate  in  a  voluntary  discharge.*' 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  B«  H.  Hill,  Judge. 

Ruth  Samuels  petitioned  for  a  writ  of 
habeas  corpus  against  T.  B.  Lanford,  Su- 
perintendent of  Atlanta  City  Prison.  Judg- 
ment for  defendant,  refusing  the  writ,  and 
petitioner  brings  error.  Writ  «f  error  dis- 
missed. 

Ruth  Samuels  filed  a  petition  for  a  writ  of 
habeas  corpus  alleging  that  she  was  unlaw- 
fully detained  by  Thomas  B.  Lanford,  super- 
intendent of  the  city  prison  of  Atlanta,  under 
an  act  of  the  General  Assembly  alleged  to  be 
void.  The  Judge  passed  an  order  refusing 
to  issue  the  writ,  on  the  ground  that  "the 
allegations  of  the  petition  are  not  sufllcient 
to  entitle  the  applicant  to  the  writ  of 
habeas  corpus,"  and  for  other  reasons.  To 
this  judgment  the  plaintifT  excepted.  On  the 
call  of  the  case  in  this  court  the  defendant 
moved  to  dismiss  the  bill  of  exceptions,  on 
the  ground  that  the  said  "Ruth  Samuels  was 
dismissed  from  custody  on  December  24, 
1918,  by  order  of  the  deputy  health  oflScer  of 
the  dty  of  Atlanta,  and  is  not  now  in  his 
custody  or  control,  and  therefbre  cannot  be 
subject  to  any  further  order,  even  If  the 
court  should  reverse  the  judgment  and  re- 
quire a  hearing  on  the  writ."  The  defendant 
also  attached  to  this  motion  his  aflfldavlt, 
in  which  he  stated  that  the  petitioner  was 
received  Into  the  dty  prison  on  December  9, 
1918,  and  was  discharged  therefrom  on  De- 
cember 24,  1918,  by  order  of  Dr.  W.  A.  Elli- 
son, deputy  health  officer  of  the  city  of  At- 
lanta, and  the  said  Ruth  Samuels  is  not  now 
in  his  custody  or  control,  nor  Is  she  confined 
in  said  dty  prison,  nor  has  she  been  since 
December  24,  1918.  These  statements  were 
not  denied. 

Samuel  A.  Massell  and  J.  M.  Wood,  both 
of  Atlanta,  for  plaintiff  in  error. 

John  A.  Boykln,  Sol.  Gen.,  J.  L.  yayson, 
and  8.  D.  Hewlett,  all  of  Atlanta,  for  de- 
fendant in  error. 

GILBERT,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(149  Ga.  96) 
SULLIVAN  et  aL  v.  CURLING.     (No.  1067.) 

(Sapreme   Court  of  Georgia.     May  14,   1919. 
Rehearing  Denied  June  14,  1919.) 

(ISvUalus  hy  the  OourtJ 

1.  Assignments  ^s=>24(1)— -Pabtnership  ^s» 

296(1,  2)— Chose  in  Aotion  Arising  tbom 

ToKr--SniT  bt  Pabtneb  as  Assignee— Pab- 

txes—Demubbeb— "Chose  in  Action." 
A  chose  in  action  arising  from  a  tort  is  as- 
signable where  it  involves,  directly  or  indirectly,  I  use  of  Curling? 
a  right  of  property.  I     "(b)  Was  the  petition  in  this  respect  good  as 


(a)  Where  a  partnership  is  dissolved  and  one 
partner  assigns  to  the  other  all  of  his  right,  ti- 
tle, and  interest  in  and  to  the  assets  of  the  part- 
nership, the  assignee  may  institute  and  main- 
tain an  action  against  such  tort-feasor  for  the 
entire  damage  sustained  by  the  partnership. 
The  assignor  is  not  a  proper  party  plaintiff  to 
the  suit,  nor  is  it  proper  that  the  suit  be  brought 
in  the  names  of  both  partners  for  the  use  of 
the  assignee. 

(b)  The  petition  was  not  subject  to  a  general 
demurrer.  Whether  the  petition  is  good  as 
against  "appropriate  special  demurrer"  is  not 
decided ;  the  grounds  of  demurrer  not  being  stat- 
ed (citing  Words  and  Phrases,  First  and  Second 
Series,  Chose  in  Action). 

2.  Pabtnebship  ^=9296(2)— Action  bt  Pabt- 
nbb  Avtsb  Dissolution-^hobk  in  AonoN 

•^SUFFIOIENOT  X>W  ALLEOATION^DbMUBBBB. 

An  allegation  in  a  petition  by  one  member  of 
a  partnership,  that  the  other  member  thereof 
sold  out  to  the  plaintiff  "all  of  his  right,  title, 
and  interest  in  and  to  the  assets  of  said  part- 
nership, plaintiff  having  operated  the  business 
since  the  date  of  said  sale  under  a  trade-name, 
and  being  the  sole  and  exclusive  owner  of  all 
of  the  assets  of  the  firm,"  is  a  sufficient  allega- 
tion of  assignment  of  a  chose  in  action,  in  the 
absence  of  an  appropriate  special  demurrer, 
and  as  against  a  general  demurrer  that  "plain- 
tiff's petition  sets  forth  no  cause  of  action  which 
would  authorize  a  Judgment  against  defend- 
ant." 

,  Fish,  C.  J.,  and  Beck,  P.  J.,  dissenting. 

Certified  Questions  from  Court  of  Appeals. 

Suit  by  H.  B.  Curling  against  W.  R.  Sul- 
livan^ receiyer,  and  otbers.  Judgment  for 
plaintifT,  and  defendants  bring  error,  and  the 
Court  of  Appeals  certified  questions.  Ques- 
tions answered  in  the  aiflrmatiye. 

The  Court  of  Appeals  certified  the  follow* 
ing  questions: 

"(1)  Is  a  chose  in  action  founded  upon  a  tort 
which  involves  the  damage  of  personal  prop* 
erty  assignable? 

"(a)  Where  the  petition  of  H.  B.  Curling 
shows  that  a  partnership,  composed  of  himself 
and  J.  H.  McLean,  had  a  right  of  action  sound- 
ing in  tort  against  a  railroad  company  for  the 
alleged  negligent  burning  and  destruction  of  a 
quantity  of  wood  belonging  to  the  partnership, 
and  stacked  up  on  the  right  of  way  of  the  rail- 
road company,  and  thereafter  McLean  sold  to 
Curling  'all  of  his  right,  title,  and  interest  in 
and  to  the  assets'  of  the  partnership,  and  the 
business  was  thereafter  carried  on  by  Curling 
in  the  name  of  the  'Curling  Tie  Company'  (the 
partnership  name),  as  a  trade-name  for  H.  B. 
Curling,  he  being  the  sole  and  exclusive  ovmer 
of  all  of  the  assets  of  the  concern,  can  Curling 
institute  and  maintain  an  action  against  the 
railroad  company  for  the  entire  damage  sus- 
tained by  the  partnership  in  tJie  loss  of  the  wood, 
or  is  McLean  a  necessary  party  plaintiff  in 
the  suit,  or  should  suit  have  been  brought  in 
the  names  of  both  Curling  and  McLean  for  the 


tfbs»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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against  general  demurrer,  or  was  it  subject  to  r 
appropriate  special  demurrer? 

**{2)  If  the  right  of  action  was  assignable, 
did  the  petition  (in  the  absence  of  an  appropri- 
ate special  demurrer,  and  as  against  a  general 
demurrer  that  'plaintiff's  petition  sets  forth  no 
cause  of  action  which  would  authorize  a  judg- 
ment against  defendantO  show  such  an  assign- 
ment to  the  plaintiff  by  the  following  allega- 
tion: 'On  the  1st  day  of  July,  1916,  the  said 
J.  H.  McLean  sold  out  to  H.  B.  Curling  all  of 
his  right,  title,  and  interest  in  and  to  the  assets 
of  said  partnership;  said  Curling  Tie  Com- 
pany having  been  operated  since  said  date  as 
a  trade-name  for  the  said  H.  B.  Curling,  and 
he  being  the  sole  and  exclusive  owner  of  all  of 
the  assets  of  said  firm'?" 

J.  W.  Qulncey  and  L.  E.  Heath,  both  of 
Douglas,  and  J.  Mark  Wilcox  and  S.  D. 
Dell,  both  of  Hazlehurst,  for  plaintiffs  in 
error. 

McDonald  &  Wlllingham,  of  Douglas,  and 
Newton  Gasklns,  of  Hazlehurst,  for  defend- 
ant in  error. 

GIIiBERT,  J.  [1]  The  history  of  the  sub- 
ject of  assignments  of  rights  of  action  be- 
gins with  the  legal  theory  that  rights  of 
action  cannot  be  assigned  at  all,  on  the 
ground  that  one  who  claims  as  the  mere  as- 
signee of  a  right  of  action  must  fail  in  the 
attempt  to  enforce  the  right,  because  he  is 
not  in  privity  with  the  person  against  whom* 
the  obligation  exists.  In  the  course  of  ages 
evolution  has  wrought  changes,  and  the 
changes  have  wrought  some  confusion.  Mr. 
Street,  in  his  admirable  work  on  Founda- 
tion  of  Legal  Liability  (volume  3,  p.  86),  aft- 
er an  elaborate  and  learned  discussion  of 
the  subject  and  its  history,  including  a 
'Study  of  the  writings  of  such  ancient  au- 
thorities as  Fleta  and  Bracton,  as  well  as 
later  writers,  including  Fitzherbert,  Black- 
stone,  and  Joshua  Williams,  arrives  at  the 
conclusion  that  the  following  demands, 
claims,  and  rights  of  action  are  assignable: 

"Causes  of  action  arising  from  the  breach  of 
contract  of  any  kind  (except  breach  of  contract 
to  marry);  causes  of  action  arising  from  tort 
which  affect  the  estate  rather  than  the  person  of 
the  individual  who  is  injured.  Under  the  lat- 
ter head  are  claims  arising  from  the  carrying 
away  or  conversion  of  personal  property;  from 
the  fraudulent  misapplication  of  funds  by  the 
officer  of  a  bank ;  from  negligent  or  intentional 
injury  done  to  the  property  or  upon  real  estate." 
29  Harvard  Law  Review,  816;  30  Harvard  Law 
Review,  449. 

There  are  two  sections  of  the  Code  of 
Georgia  dealing  with  the  assignablity  of 
choses  in  action,  and  these  must  be  consid- 
ered in  connection  with  the  common  law  on 
the  subject.  Section  3653  of  the  Civil  Code 
provides  in  part: 

"All  choses  in  action  arising  upon  contract 
may  be  assigned  so  as  to  vest  title  in  the  as- 
signee," 


Obviously  the  codiflers  who  prepared  this 
Code  had  in  mind  the  ancient  rule  that  no 
chose  in  action  was  assignable,  and  their 
purpose  was  to  except  choses  in  action  aris- 
ing ex  contractu.  Authority  was  delegated" 
to  them  to  prepare  a  (jode  "which  should, 
as  near  as  practicable,  embrace  in  a  con- 
densed form  the  Laws  of  Georgia,  whether 
derived  from  the  common  law,  the  Constitu- 
tion, the  statutes  of  the  state,  the  decisions 
of  the  Supreme  Court,  or  the  statutes  of 
£}ngland,  of  force  in  this  state."  Since  in 
this  section  no  provision  was  made  for  as- 
signing choses  in  action  arising  from  torts, 
the  law  in  that  regard  was  unaltered,  under 
the  principle,  "Expressio  unius  exclusio  al- 
terius."  Gamble  v.  Central  B.  (3o.,  80  Ga. 
595,  599,  600,  7  S.  E.  315,  12  Am.  St  Rep. 
276.  Thus  the  law  remained  until  the  adop- 
tion of  the  Code  of  1895.  The  rule  at  com- 
mon law  was  that — 

"Choses  in  action,  except  negotiable  securitiea, 
could  not  be  assigned  so  as  to  carry  the  legal 
title;  and  in  a  court  of  law  any  rights  in  them 
acquired  by  other  persons  than  the  owner  could 
be  enforced  only  In  his  name."  Western  Bank 
V.  Maverick  Bank,  90  Ga.  342,  16  S.  B.  943,  35 
Am.  St.  Rep.  1^0;  Railroad  v.  Henderson,  69 
Tenn.  (1  Lea)  1,  8;  Butler  v.  N.  Y.,  etc,  B. 
Co.,  22  Barb.  (N.  Y.)  HO. 

This  rule  of  the  common  law  was  based 
upon  principles  of  public  policy  which  for- 
bade the  use  of  the  machinery  of  the  courts 
for  any  action  which  savored  of  champerty 
and  maintenance.  In  the  Code  of  1896,  | 
3079,  it  is  provided  that— 

"A  right  of  action  is  not  assignable  if  it  does 
not  involve,  directly  or  indirectly,  a  right  at 
property ;  hence  a^  right  of  action  for  personal 
torts  or  for  injuries  arising  from  fraud  to  the 
assignor  cannot  be  assigned." 

This  0>de  was,  as  a  whole^  enacted  into 
law  by  the  General  Assembly,  and  the  section 
appears  in  the  Code  of  1910  as  section  3655. 
This  section  was  derived  from  the  decision 
in  the  ^se  of  Central  R.  Co.  v.  B.  &  W. 
Ri.  Co.,  87  Ga.  388,  13  S.  B.  520,  and  works 
a  n^odification  of  the  common  law  as  it  stpod 
in  this  state  previously  to  that  time.  It  is 
to  be  assumed  that  none  of  the  words  in 
this  section  were  employed  without  a  mean- 
ing. It  tiad  been  the  law  from  the  earliest 
times  that  a  chose  in  action  arising  out  of 
tort  was  not  assignable,  .and  it  was  not  nec- 
essary to  enact  this  section  of  the  0>de  in 
order  to  establish  that  principle.  We  think, 
therefore,  that  when  the  Legislature  said 
that  "a  right  of  action  is  not  assignable  if 
it  does  not  involve  directly  or  indirectly  a 
right  of  property,"  the  converse  necessarily 
follows;  that  is,  a  right  of  action  Is  as- 
signable if  it  does  involve  directly  or  in- 
directly a  right  of  property.  This  is  in 
harmony  with  the  rule  as  laid  down  by  Mr. 
Street,  as  stated  above,  and  with  the  trend 
of  modern  authority.    Louisville  &  Nashville 
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R.  Co.  y.  Morse,  143  Ga.  110,  84  S.  E.  428  ;>  and    Interest    in    the    subject-matter.    This 


2  R.  C.  L.  613,  614;  5  C.  J.  889,  {  55; 
38  Cyc.  463;  15  Enc.  PL  &  Pr.  487  et  seq.; 
North  Chica^  St.  R.  Co.  v.  Ackley,  171 
lU.  100.  49  N.  B.  222,  44  L.  R.  A.  177; 
Zabriskie  v.  Smith,  13  N.  Y.  322,  64  Am. 
Dec  551;  Dayton  v.  Fargo,  45  Mich.  153, 
7  N.  W.  758 ;  Comegys  v.  Vasse,  1  Pet  193, 
212,  7  L.  Ed.  108. 

In  the  case  of  Allen  v.  Macon,  etc.,  R.  Co., 
107  Ga.  888,  845,  33  S.  B.  686,  699,  it  was  said 
that— 

"A  claim  for  damages  by  reason  of  a  trespass 
necessarily  is  one  arising  ex  delicto,  ancl  there- 
fore is  not  legally  assignable  in  this  state." 

Without  explanation,  it  would  appear  that 
this  case  is  in  conflict  with  the  conclusion 
which  we  haye  reached  above.  We  find, 
however,  from  examination  of  tlie  original 
record  In  the  case,  that  the  petition  was  filed 
in  the  trial  court  in  the  year  1893,  and 
therefore  falls  in  the  same  class  with  Gamble 
V.  Central  R,  Co.  and  Central  R.  Co.  v.  B. 
&  W.  R.  Co.,  supra;  all  of  them  having 
reference  to  cases  instituted  prior  to  the 
adoption  of  the  Code  of  1895.  We  therefore 
answer  the  first  question  propounded  by  the 
Court  of  Appeals  in  the  affirmative;  that' 
is,  such  a  chose  in  action  is  assignable. 

(a)  The  assignee  may  institute  and  main- 
tain an  action  against  the  defendant  tort- 
feasor for  the  entire  damage  sustained  by 
the  partnership.  The  assignor,  retiring 
partner,  is  not  a  proper  party  plaintiff  to 
the  suit;  and  it  was  not  proper  that  the 
suit  should  have  been  brought  in  th^  names 
of  both  partners  for  the  use  of  the  assignee. 
Civil  Code  1910,  f  5517,  provides: 

"An  action  for  a  tort  most,  in  general,  be 
brought  in  the  name  of  the  person  whose  legal 
right  has  been  affected,  and  who  was  legally  in- 
terested in  the  property  at  the  time  the  injury 
thereto  was  committed,  and  against  the  party 
committing  the  injury,  either  by  himself,  his 
servant,  or  agent  in  his  employment." 

We  have  already  established  that  rights 
of  action  arising  in  tort,  which  involve  di- 
rectly or  indirectly  the  right  of  property, 
are  assignable.  The  Code  section  which  we 
have  just  quoted  was  also  cited  in  the  case 
of  Willis  V.  Burch,  116  Ga.  374,  375,  42  S. 
E.  718,  which  was  a  trover  suit;  and  the 
conclusion  was  drawn  therefrom  that,  if  the 
legal  right  or  title  to  the  property  was  at 
the  time  of  its  conversion  tn  the  plaintiffs, 
the  action  should  have  been  brought  in  their 
names  alone,  and  the  striking  of  them  as 
plaintiffs  from  the  petition  as  brought  would 
leave  no  cause  of  action  in  the  usee. 

We  have,  then,  to  deal  with  this  situation: 
The  diose  in  action  is  assignable.  It  has 
been  assigned.  Suit  cannot  be  brought  in 
the  name  of  the  nominal  plaintiff  for  the 
benefit  of  a  named  usee.  It  cannot  be 
brought  in  the  name  of  a  nominal  plaintiff, 
because  he  has  parted  with  his  right,  tltle^ 


brings  us  face  to  face  with  the  proposition 
that  the  plaintiff  has  the  right,  title,  and 
interest  in  an  assignable  chose  in  action, 
which  is  intangible  property.  1  Words  & 
Phrases  (N.  S.)  684;  Wayne  v.  Hartridge, 
147  Ga.  127,  131,  92  S.  El  937;  22  R.  C. 
L.  66.  And  under  our  Code  wherever  there 
is  a  right  there  is  a  remedy.  To  solve  the 
difficulty  we  must  "look  diligently  for  the 
intention  of  the  General  Assembly,  keeping 
in  view  at  all  times  the  old  law,  the  evil, 
and  the  remedy."  Civil  Code,  f  4,  subpar. 
9.  We  will  therefore  consider  the  Code  sec- 
tions 3653,  3655,  and  5517  together  with  the 
history  of  the  assignability  of  choses  in  ac- 
tion. Out  of  the  apparent  conflict  certain 
principles  are  obvious.  Originally  it  was 
essential  that  the  person  having  title  at  the 
time  of  injury  to  the  property  should  bring 
the  suit,  for  the  reason  tliat  it  was  not  as- 
signable. As  choses  in  action  became  as- 
signable by  piecemeal,  the  rule  disappeared 
as  to  those  which  became  assignable.  Un- 
der the  provisions  of  our  first  Code,  choses 
in  action  arising  ex  contractu  were  made 
assignable,  and  shortly  thereafter  this  court, 
in  the  case  of  Fouutaine  v.  Urquhart,  33 
Ga.  Supp.  184,  decided  that  the  assignee 
could  maintain  his  action  without  making 
the  assignor  a  party;  and  again  to  the  same 
effect  in  Mordecai  v.  Stewart,  37  Ga.  379. 
See,  also,  lAverpool,  etc.,  Ins.  Co.  v.  El- 
Ihigton,  94  Ga.  786,  787,  21  S.  B.  1006  (1) ; 
Chicago  Cheese  Co.  v.  Smith,  94  Ga.  663, 
20  S.  E.  106;  15  Enc.  PL  &  Pr.  859,  and 
note  2. 

As  we  have  shown,  until  1895  no  choses  in 
action  arising  ex  delicto  were  assignable,  and 
by  virtue  of  the  principles  which  had  always 
obtained  such  a  suit  could  not  be  maintain- 
ed by  a  usee  or  by  a  nominal  plaintiff  for 
the  benefit  of  a  named  usee.  Section  5517 
of  the  Code  of  1910  appeared  in  the  first 
Code  (of  1863),  and  has  been  brought  for- 
ward in  each  succeeding  Cod6.  It  was 
therefore  enacted  at  a  time  when  choses  in 
action  arising  ex  delicto  were  not  assign- 
able. It  was  merely  the  enactment  of  the 
common  law  as  stated  by  Chltty.  1  Chitty 
on  Pleading,  90.  When  the  provisions  of  sec- 
tion 3655  were  introduced  into  the  Code,  sec- 
tion 5517  necessarily  became  modified;  oth- 
erwise the  later  enactment  would  be  inop- 
erative for  lack  of  remedy.  After  section 
3655  became  law,  however,  there  were  still 
some  actions  arising  ex  delicto  which  were 
not  assignable,  to  wit,  all  such  as  did  not 
involve  directly  or  indirectly  a  right  of  prop- 
erty. 

The  conclusion  is  irresistible,  when  we 
consider  the  words  "in  general,**  found  in 
section  5517,  that  the  logical  and  proper  con- 
struction, consistent  with  the  history  and 
with  all  of  the  Code  sections  bearing  upon 
the  subject,  is  that  in  all  actions  arising  ex 
delicto  not  involving  a  right  of  property,  and 
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therefore^ not  assignable,  the  suit  must  be.tion.    The  cause  of  action  arose  after  the 


brought  by  the  party  who  suffered  the  in- 
jury or  tort,  and  that  in  such  a  case  there 
could  be  no  usee.  Where,  however,  the  right 
of  action  does  inyolve  directly  or  indirectly 
a  right  of  property,  it  is  assignable,  and  the 
assignee  must  bring  the  suit  in  his  own  name 
without  Joining  the  assignor,  which  is  the 
same  rule  that  obtains  in  regard  to  chosesi 
in  action  arising  ex  contractu.  1  CShitty  on 
Pleading,  99.  In  other  words,  as  soon  as  the 
General  Assembly  made  a  certain  class  of 
choses  in  action  assignable,  it  took  this  class 
out  of  the  general  rule  mentioned  in  Code 
section  5517,  and  the  rule  became  the  same 
as  already  existed  in  the  case  of  choses  in 
action  arising  ex  <k)ntractu.  In  both  cases 
the  assignability  determined  the  mode  of 
procedure.  The  general  rule,  as  it  was  at 
common  law,  is  that  the  right  of  action  at 
law  is  Tested  solely  in  the  person  having  the 
strict  legal  title  and  interest  Civil  Code,  | 
5517;  Haug  v.  Riley,  101  Ga.  375,  29  S.  E. 
44,  40  U  R.  A.  244;  15  Enc.  PI.  &  Pr.  484. 
Title  is  determined  by  assignability.  Reed 
V.  Janes,  84  Ga.  380,  390,  U  S.  E.  401 ;  Mitvh- 
eU  V.  Ga.  &  Ala.  Ry.,  Ill  Ga.  760,  771,  36  S. 
E.  971,  51  L.  R.  A.  622. 

The  case  of  Willis  v.  Burch,  116  Ga.  374, 
42  S.  E.  718,  is  not  in  accord  with  the  con- 
clusion as  above  stated.  It  wUl  be  observed, 
however,  that  this  case  was  a  decision  by 
five  Justices,  and  is  not  binding,  especially 
in  view  of  the  fact  that  it  is  not  in  harmony 
with  the  new  legislation  introduced  into  the 
Code  of  1895. 

Nothing  ruled  in  the  case  of  McElmurray 
y.  Harris,  117  Ga.  919,  43  S.  E.  987,  neces- 
sarily conflicts  with  the  rule  which  we  have 
herein  adopted,  as  it  develoi)ed  on  the  trial 
of  that  case  that  the  plaintiff  had  parted 
with  his  title  to  the  property  sued  for  by 
selling  it  to  a  third  party.  The  plaintiff 
could  not,  therefore,  recover  in  his  own 
name.  The  verdict  in  his  favor  for  the  use 
of  his  vendee  was  allowed  to  stand,  because 
there  was  no  appropriate  objection  made  on 
the  trial. 

In  the  case  of  McEachem  v.  Edmondson, 
122  Ga«  80,  49  S.  E.  798,  the  statement  that 
"the  rule  in  actions  ex  contractu  by  which 
the  name  of  the  original  plaintiff  may  be 
stricken,  and  the  cause  allowed  to  proceed 
in  the  name  of  the  usee,  if  tlie  latter  has  a 
legal  right  to  maintain  the  suit,  •  •  • 
does  not  apply  to  actions  ex  delicto,"  was 
not  necessary  to  a  proper  decision  of  that 
case,  and  therefore  is  not  binding.  In  that 
case  a  contract  conveying  certain  timber 
rights  had  been  made;  the  grantee  sold  his 
rights  to  a  third  party,  after  which  the  orig- 
inal vendor  breached  the  contract  by  re- 
fusing to  allow  the  transferee  to  cut  the 
timber:  and  the  last  named  sued  the  original 
vendor  for  damages.  This  was  not  a  case 
Involving  the  assignability  of  choses  in  ac- 


assignment   of   the   contract   in    regard   to 
timber. 

The  expression  in  the  case  of  Southern 
Railway  Co.  v.  Barrett,  141  Ga.  584,  81  S. 
E.  863,  which  apparently '  conflicts  with  the 
conclusion  at  which  we  have  arrived,  is  not 
really  a  ruling  of  the  court  It  expresses 
a  doubt  as  to  the  assignability  of  a  chose  in 
action  ex  delicto,  but  that  question  was  not 
involved  in  the  case.  At  page  588  of  141 
Ga.,  at  page  865  of  81  S.  E^  the  opinion 
stated  that — 

"It  was  not  even  distinctly  alleged  that  there 
was  an  attempted  assignment  It  was  not  an 
instance  of  assignment  of  title  to  property  with 
the  incidental  right  to  sne  for  it,  or  for  the  dep- 
rivation of  it"  • 

(b)  The  petition  was  good  as  against  a 
general  demurrer.  Whether  it  is  good  as 
against  "appropriate  special  demurrer"  is 
not  decided;  the  grounds  of  d^nurrer  not 
being  set  out  in  the  certified  question. 

[2]  2.  The  second  question  is  answered  in 
the  afllrmatlve. 

All  the  Justices  concur,  except  FISH,  GL 
J.,  and  BEGE^  P.  J.,  who  dissent 


(2S  Ga.  App.  7K) 

SMITH  T.  LAWRENCE.     (No.  10ai&) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(Sytlahun  hy  the  Oouri.) 

1.  eviobncb  ^=9385  —  pasoi*  evidxkck— 
Statute. 
Where  there  is  no  claim  of  fraud,  acddent, 
or  mi8take,\  parol  evidence  is  not  admissible  to 
vary  the  terms  and  conditions  of  a  specific  writ- 
ten agreement.  The  court  did  not  err  in  sus- 
taining objections  to  the  evidence  offered  by 
the  plaintiff,  as  complained  of  in  the  bill  of  ex- 
ceptions. Civ.  Code  1910,  (  5762 ;  Holt  &  Dns- 
gan  Co.  V.  Clary,  146  Ga.  46^  90  S.  E.  381. 

2.  AWABD  or  NONBUXT. 

The  evidence  of  the  plaintiff  did  not  prove 
hia  case  as  laid,  and  the  court  committed  no 
error  in  awarding  a  nonsuit. 

Error  from  Superior  Court,  Baldwin 
County;   J.  B.  Park,  Judge. 

Action  by  J.  A.  Smith  against  J.  R^ 
Lawrence.  Judgment  of  nonsuit,  and  plain- 
tiff brings  error.    Affirmed. 

B.  S.  Wimberly,  of  Macon,  for  plaintiff  in 
error. 

Sibley  &  Sibley,  of  Mllledgeville,  for  de- 
fendant in  error. 

liUKB,  J.     Judgment  afOrmed. 

WADE,  G.  J.,  and  JENKINS,  J.,  concur. 


^ssFor  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Error  firom  Superior  Court,  Madison  Coun- 
ty;  W.  L.  Hodges,  Judge. 


(Court  of  Appeals  of  Qeorgia,  Division  No.  1« 

June  12,  1919.) 

(8yUahu8  by  the  Court.) 

Justices  of  the  Pbacs  ^=3»83(1)— Magis- 
trate's Failube  to  Sign  Suhuons  — 
Waives. 

In  this  case  there  was  an  attempt  to  sue  In 
a  magistrate's  court  on  an  open  account,  but 
the  original  summons  was  never  signed  by  the 
magistrate,  though  the  copy  served  upon  the 
defendant  appeared  to  be  regular.  The  defend- 
ant interposed  a  demurrer,  which  he  withdrew, 
and  thereupon  filed  a  proper  traverse  to  the  re- 
turn of  the  officer,  complaining  that  tiiere  had 
been  no  legal  service.  Regardless  of  whether, 
under  the  requirements  of  section  4715  of  the 
CSvil  Code  (1910)  that  all  suits  before  justices 
of  the  peace  and  notaries  public  who  are  ez 
officio  justices  of  the  peace  ''shall  be  issued  and 
signed  by  the  justice  of  the  peace  or  notary 
public  of  the  district  in  which  the  suit  is 
brought,"  the  failure  of  the  magistrate  to  sign 
the  original  summons  could  be  widved  by  the 
defendant  (as  to  which  see  Gunnels  v.  Deavours, 
54  (ra.  496;  Jeffers  v.  Ware,  72  Ga.  135; 
Farkas  v.  Stewart,  73  Ga.  90;  Peeples  v.  Strick- 
land, 101  Ga.  831,  29  S.  E.  22),  it  does  not 
appear  in  this  case  that  there  was  anything  to 
constitute  such  a  waiver  on  the  part  of  the  de- 
fendant in  the  justice's  court;  and,  there  being 
no  legal  service,  the  judge  of  the  superior  court 
erred  in  sustaining  the  certiorari. 

E^rror  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  between  E.  P.  Woodard  and  tbe 
Smith-Kassell  Ck>mpany.  Judgment  for  the 
former,  certiorari  sustained,  and  the  former 
brings  error.     Reversed. 

Fired  Kea,  of  Dublin,  for  plaintiff  In  error. 
WADE,  C.  J.    Judgment  reversed. 
JENKINS  and  LUKE,  JJ.,  concur. 


(23  Ga.  App.  803) 

OOMPTON   V.    WOODRUFF   MACHINERY 
MFG.  CO.     (No.  10259.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 

June  12,  1919.) 

(8f/lldbu9  Jiy  the  Oourt.) 

Sales  ^=s>446(2)— Action  fob  Breach  or  Ez- 
PBESS  Wabbanty— IwsTBUcnow. 

Where  there  was  a  sale  of  personal  proper- 
ty under  an  express  warranty  as  to  quality,  and 
in  a  suit  for  money  alleged  to  be  due  for  the 
property  an  express  warranty  was  pleaded,  it 
was  error  for  the  court  to  charge  on  tiie  subject 
of  implied  warranty.  On  account  of  this  error 
the  judgment  overruling  the  motion  for  a  new 
trial  is  reversed. 


Action  between  O.  M.  Compton  and  the 
Woodruff  Machinery  Manufiacturing  Com- 
pany. Judgment  for  tbe  latter,  motion  for 
new  trial  overruled,  and  tbe  former  brings 
error.    Reversed. 

Gordon  &  Gordon,  of  Danielsville,  and 
Thos.  J.  Shackelford,  of  Athens,  for  plaintiff 
in  error. 

Berry  T.  Moseley»  of  Danielsville,  for  de- 
fendant In  error. 

LUKE,  J.   Judgment  reversed. 

WADE,  a  J.,  and  JENKINS*  J.  concur. 


(23  Ga.  App.  771) 

ASKEW  et  al.  v.  WILSON  et  al,    (No.  10289.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(8yUalu9  by  the  Courk) 

1.  Chattel  Mobtgaoes  ^=:>157(3)  —  Sum* 

CIENOT  OF  DESOBIPriON— lUENTITT  OF  PBOP^ 
EBTT— QmsSnON  FOB  JUBT. 

The  sufficiency  of  the  description  of  the 
property  embraced  in  a  mortgage  is  a  question 
of  law  for  the  court,  and  the  identity  of  the 
property  mortgaged  is  a  question  of  fact  for  the 
jury.  First  National  Bank  v.  Spioer,  10  Ga. 
App.  603,  73  8.  E.  753. 

2.  Appeal  ANn  Ebbob  4s»7S3  —  Assignment 
OF  Ebbob--Suffigxenct. 

Where  a  case  involving  questions  both  •of 
law  and  of  fact  is  decided  by  the  judge,  with- 
out the  intervention  of  a  jury,  and  no  motion 
for  a  new  trial  is  made,  but  a  direct  bill  of  ex- 
ceptions is  sued  out  complaining  of  the  deci- 
sion or  order  rendered,  a  statement  in  the  bill 
of  exceptions  that  the  order  of  tbe  court  is  as- 
signed as  error  "upon  the  grounds  that  said 
order  is  contrary  to  law"  is  not  a  specific  or 
valid  assignment  of  error,  and  cannot  be  consid- 
ered by  this  court.  Newberry  v.  Tenant,  121 
Ga.  661,  49  S.  E.  621 ;  Lyndon  v.  Georgia  Ry. 
&  El.  Co.,  129  Ga.  363,  58  S.  B.  1047. 

(a)  In  such  a  case,  however,  this  court  will 
consider  a  specific  assignment  of  error  upon 
any  antecedent  ruling  which  entered  into  and 
affected  the  final  result  Stewart  v.  Marietta 
Trust  &  Banking  Co.,  129  Ga.  417,  59  S.  E.  281. 

(Additional  SyllahuB  by  Bditorial  Staff,) 

3.  Chattel  Mobtgaqes  ^=»122— Dbsobxption 

— CONSTBUCnON. 

Where  a  chattel  mortgage  described  the 
mortgaged  property  as  "blacksmith  tools  and 
auto  tools  owned  by  me,"  the  judge  was  author- 
ized to  construe  the  description  as  meaning  all 
of  the  blacksmith  and  auto  tools  owned  by  the 
mortgagor. 


^=s>For  otbet  cases  see  same  toplo  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indez« 
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4.  Chattel  Mobtoaqbs  ^=:>47— Description 

— DEFINITBirSSS. 

A  chattel  mortgage  of  "blacksmith  tools  and 
auto  tools  owned  by  me"  was  sufficiently  defi- 
nite to  constitute  a  valid  mortgage. 

5.  Chattel  Mobtgaoes  ^=947— Desobiption 
—Parol  Evidence. 

The  law  does  not  require  a  mortgage  to  de- 
scribe the  property  so  as  to  identify  it  without 
the  aid  of  parol  evidence. 

6.  Appeal  and  Error  ^=»499(3)— Exceptions 
—Review. 

The  contention  in  brief  of  counsel  for  plain- 
tiff in  error,  that  upon  trial  there  was  no  parol 
evidence  to  aid  in  identifying  the  mortgaged 
property,  not  raised  in  bill  of  exceptions  or  in 
record,  could  not  be  considered. 

Error  from  City  Court  of  Newnan;  W. 
A.  Post,  Judge. 

Action  between  H.  M.  Askew  and  others 
and  R.  L.  Wilson  ajid  others.  Judgment  for 
the  latter  and  the  former  bring  error. 
Affirmed. 

Wm.  Y.  Atkinson  and  W.  L.  Stalllngs,  both 
of  Newnan,  for  plaintiffs  in  error. 

Garland  M.  Jones,  of  Newnan,  for  defend- 
ants in  error. 


BROYLES,  P.  J.  [1,2]  Under  the  rulings 
in  the  headnotes  the  only  assignment  of 
error  which  can  be  considered  in  the  instant 
case  is  the  exception  to  the  admission  in  evi- 
dence of  a  certain  mortgage.  As  shown  by 
the  bill  of  exceptions,  the  mortgage  was  ob- 
jected to  *'npon  the  grounds  that  the  descrip- 
tion of  the  articles  sought  to  be  mortgaged 
was  too  vague,  indefinite,  and  uncertain  to 
constitute  a  valid  mortgage."  The  descrip- 
tion of  the  mortgaged  property  was  as  fol- 
lows: 

"I  mortgage  and  convey  to  the  payee  and  his 
assigns  the  following  property,  which  is  mine, 
in  my  possession  and  unincumbered:  Black- 
smith tools  and  auto  tools  owned  by  me." 

[5]  It  is  well  settled  that  the  law  does  not 
require  a  mortgage  to  describe  the  property 
so  as  to  identify  it  without  the  aid  of  parol 
evidence. 

[3, 4]  In  our  opinion  the  judge  was  author- 
ized to  construe  this  description  as  meaning 
all  of  the  blacksmith  and  auto  tools  owned 


by  the  mortgagor,  and,  under  the  ruling  in 
International  Harvester  Co.  v.  Davis,  13  6a. 
App.  1,  78  S.  E.  770,  and  Jones  v.  Lott,  17  Ga. 
App.  834,  88  S.  E.  719,  the  description  was 
sufficiently  definite  to  constitute  a  valid 
mortgage. 

[8]  The  contention  in  the  brief  of  counsel 
for  the  plaintiff  in  error  that  upon  the  trial 
there  was  no  parol  evidence  to  aid  in  identi- 
fying the  mortgaged  property  is  not  raised 
in  the  bill  of  exceptions  or  in  the  record,  and 
cannot  be  considered. 

Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(24  Gft.  App.  4) 

GULP  PAVING  CO.  v.  CITY  OP  ATLANTA. 

(No.  9364.) 

(Court  of  Appeals  of  Georda,  Division  No.  2. 

June  9,  1919.) 

(Byllahu9  Ip  the  Court.) 
Dismissal  of  Petition  on  Generai.  DmniB- 

REB. 

The  petition  in  this  case  alleged  a  cause 
of  action,  and  It  was  erroneous  for  the  trial 
court  to  dismiss  the  petition  upon  general  de- 
murrer. See  opinion  of  Supreme  Ck>urt  in  this 
case  in  99  S.  E.  374. 

Error  from  Superior  Court,  Pulton  County ; 
G^.  L.  Bell,  Judge. 

Action  by  the  Gulf  Paving  Company  against 
the  City  of  Atlanta.  Suit  dismissed  on  gen- 
eral demurrer,  and  plaintiff  excepts  and 
brings  error,  and  from  a  judgment  of  the 
Court  of  Appeals  (22  Ga.  App.  374,  96  S.  E. 
392),  affirming  the  judgment  below,  plaintiff 
petitioned  for  certiorari  to  the  Supreme  Court, 
which  reversed  and  remanded  to  the  Court 
of  appeals.  99  S.  E.  874.  Reversed,  in  con- 
formity with  opinion  of  the  Supreme  Court. 

Anderson,  Rountree  &  Crenshaw,  of  At- 
lanta, for  plaintiff  in  error. 

J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


^s»For  other  oases  see  same  topic  and  KEY-NUMBBR  In  all  Ker-Nnmbered  Digests  and  Indezii 
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{23  Oa.  App.  808) 

HUNT  T.  CANTON  FERTILIZER  CO. 


(No.  10360.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 


(SyUahui  hy  the  Court,) 

JuDOMKNT  ^=»392— Dkfault  Judgment— Mo- 
tion TO  Vacate— Discretion. 

In  this  case  it  was  sought  to  set  aside  a 
judgment  rendered  in  the  absence  of  the  movant 
and  one  of  her  attorneys,  and  to  reinstate  the 
case.  The  evidence  was  amply  sufficient  to 
support  a  finding  that  the  movant  was  lacking 
in  diligence,  and  there  was  no  abuse  of  discre- 
tion in  refusing  to  vacate  the  judgment  and  re- 
instate the  case. 

Error  from  Superior  Court,  Cherokee 
County;   Wm.  Butt,  Judge  pro  hac  vice. 

Action  between  Mrs.  S.  F.  Hunt  and  the 
Canton  Fertilizer  Company.  Judgment  for 
the  latter,  and  from  a  denial  of  the  former's 
motion  to  set  aside  judgment  and  to  reinstate 
the  case,  she  brings  error.    Affirmed. 

W.  D.  Mills,  of  (Linton,  and  W.  W.  Stark, 
of  Commerce,  for  plaintiff  in  error. 

Howell  Brooke,  of  Canton,  and  Geo.  D. 
Anderson,  of  Marietta,  for  defendant  In 
error. 

WADE,  C  J.    Judgment  affirmed. 

JE2NKINS  and  LUKE,  JJ.,  concur. 
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(99  an.) 

fact  that  the  injuries  and  the  pain  and  suffer- 
ing sued  for  had  been  adjudicated  in  a  former 
suit  between  the  plaintiff's  wife  and  the  defend- 
ant B^irthcrmore,  upon  the  trial  the  court 
distinctly  instructed  the  jury  that  the  plaintiff 
could  not  recover  for  any  pain  and  suffering 
sustained  by  his  wife. 


(23  6a.  App.  8103 

SOUTHERN  RY.  CO.  v.  SMALLWOOD. 

(No.  10S12.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  18, 1919.) 

(Byllahus  "by  fhe  Court,) 

1.  CoiTBTS  ^=»99(2)— Law  of  the  Cas]&— Dis- 

AIXOWANGB  OV  AHBNDMENT. 

This  court  cannot  pass  upon  the  question 
as  to  whether  the  trial  court  erred  In  disallow- 
ing the  proffer^  amendment  to  the  defendant's 
answer,  it  appearing  that  upon  a  former  trial 
of  the  case,  at  a  preceding  term  of  the  court, 
the  identical  amendment  was  disallowed  by  the 
court,  and  that  no  exception  was  taken  to  that 
judgment 

2.  Judgment  ^=9950(1)— Plea   or   Rbb  Ad- 
JUDICATA— Evidence. 

The  original  answer  of  the  defendant  con- 
taining no  plea  of  res  adjudicata,  and  the  amend- 
ment setting  up  such  a  plea  having  been  dis- 
allowed, the  court  did  not  err  in  repelling  the 
documentary  evidence  offered  to  establish  the 


3.  Appeal  and  Ebbob  ^=»1064(1)— Cabbiebs 
^=>321(23)— Pebsonal  Injuby  Chabgb— Re- 
vebsible  Ebbob. 

The  court  erred  in  charging  the  jury:  **If 
you  believe,  under  the  law,  or  under  the  rules 
of  law  rather,  and  the  evidence  in  this  case, 
that  the  plaintiff's  wife  was  a  passenger  on  one 
of  the  trains  of  the  defendant,  as  he  alleges  she 
was,  and  that  she  received  an  injury,  then  the 
law  would  rftise  a  presumption  that  the  defend- 
ant was  negligent  in  each  manner  complained  of 
in  the  petition,  and  this  presumption  would  be 
sufficient  upon  whidi  to  base  a  recovery,  unless 
the  defendant  rebutted  this  presumption  by  evi- 
dence sufficient  to  satisfy  your  minds  that  at 
the  particular  time  in  question  it  was  exercis- 
ing the  degree  of  care  required  of  it  by  law  and 
discharged  its  duty  in  this  particular."  This 
charge  was  erroneous  in  that  it  virtually  in- 
structed the  jury  that  the  presumption  of  negli- 
gence against  the  defendant  would  arise  if  the 
plaintiff's  wife  was  injured  in  any  manner, 
whether  by  the  running  of  the  defendant's  trains 
or  from  some  other  cause,  while  a  passenger 
upon  one  of  its  trains.  This  presumption  arises 
only  where  the  injury  is  caused  by  the  running 
of  the  defendant's  trains.  The  error  was  not 
cured  in  any  other  part  of  the  charge,  and  as 
this  case  is  a  very  dose  one,  under  the  evidence, 
as  to  whether  the  plaintiff  was  entitled  to 
recover,  the  error  requires  a  new  trial  of  the 
case. 

4.  Exceptions  to  Chabob. 

In  the  light  of  the  facts  of  the  case  and  of 
the  entire  charge  of  the  court,  the  other  excei>- 
tions  to  the  diarge  are  without  substantial 
morit. 

■ 

Error  from  City  Court,  Hall  County;  A. 
C.  Wheeler,  Judge. 

Action  by  C^aud  Smallwood  against  the 
Southern  Railway  (Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  O.  Adams  and  Ed  Quillian,  both  of 
Gainesville,  C.  R.  Faulkner,  of  BeUton,  and 
Edgar  A.  Neely,  of  Atlanta,  for  plaintiff  In 
error. 

C.  N.  Davie  and  B.  D.  Kenyon,  both  of 
Gainesville,  for  defendant  in  error. 

BROYLES,  P.  J.   Judgment  reversed. 

BLOODWORTH  and  STEPHENS*  JJ., 
concur. 
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(28  Ga.  App.  802) 

UMB  OOLA  BOTTLING  CO.  v.  HARRIS 
TIRE  00.    (No.  10241.)  . 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jane  12,  1919.) 

(SyUahus  hy  the  Oouri,j 

KULiNQ  ON  Motion  fob  Nsw  Tbial. 

There  was  no  error  in  overrnling  the  de- 
murrer or  in  the  admission  of  testimony.  The 
evidence  in  this  case,  which  was  tried  accord- 
ing to  law,  supported,  if  it  did  not  demand,  the 
verdict  returned.  For  no  reason  assigned  did 
the  court  err  in  overruling  the  motion  for  a  new 
triaL 

Error  from  CJity  Court  of  Savannah ;  Ddvis 
Freeman,  Judge. 

Action  between  the  Lime  Cola  Bottling 
Company  and  the  Harris  Tire  Company. 
Judgment  for  the  latter,  moti(»i  for  new 
trial  overruled,  and  the  former  brings  error. 
Affirmed. 

Robt  L.  Colding,  of  Savannah,  for  plain- 
tiff in  error. 

Edwards  &  Lester,  of  Savannah*  for  de- 
fendant tn  error. 

.  < 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 


(23  Qa.  App.  809) 
DENTON  T.  WIMBERLY.     (No.  10872.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.)  ^ 

(ByUalus  hy  the  OourtJ 

CkBTIOBABI— JUDOKSNT— AfFIBKANCI. 

The  only  assignment  of  error  in  the  peti- 
tion for  certiorari  which  is  insisted  upon  here 
being  that  the  verdict  is  contrary  to  law  and 
to  the  evidence,  and  there  being  evidence  to  sup- 
port the  verdict,  the  judgment  overruling  the 
certiorari  is  affirmed. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  J.  D.  Denton  and  J.  L. 
Wlmberly.  Judgment  for  the  latter,  pe- 
tition for  certiorari  overruled,  and  the  for- 
mer brings  error.    Affirmed. 

Jno.  R.  L.  Smith  and  Grady  0.  Harris,  both 
of  Mlicon,  for  plaintiff  in  error. 

Sam  B.  Hunter  and  J.  T.  Hill,  both  of 
Macon,  for  defendant  in  error. 

WADE,  O.  J.     Affirmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(2S  (Hl  App.  800) 

BROOKS  et  aL  v.  600DIN.    (No.  10236.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

June  12,  1919.) 

(Byllahun  Ity  the  Court.} 

1.  boundabies  ^s»46(1)^e6tab]:j8hment  bt 
Paboit-Executed  Aobeskent. 

An  unascertained  or  disputed  boundary  line 
between  adjoining  landowners  may  be  establish- 
ed by  oral  agreement;  and  such  agreement  is 
executed,  so  as  to  be  binding,  when  such  owners 
procure  a  surveyor  to  survey  and  definitely  mark 
out  such  Hue  as  is  agreed  upon,  or  themselves 
do  so.  See  Osteen  v.  Wynn,  131  Ga.  209,  62 
S.  B.  37,  127  Am.  St.  Rep.  212. 

2.  Tbial  ^=9295(1)  —  iNSTBUcnoNS  —  Con- 

STBUCnON  AS  A  WhoUE. 

The  charge  of  the  court,  when  read  as  a 
whole,  is  not  subject  to  the  criticism  urged 
against  it;  and  for  no  error  assigned  did  the 
court  err  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Superior  Ck>urt,  JeflTerscm  Coun- 
ty;   R.  N.  Hardeman,  Judge. 

Action  between  J.  S.  Brooks  and  others 
and  S.  M.  Goodin.  Judgm^it  for  tbe  latter, 
motion  for  new  trial  overruled^  and  the 
former  bring  error.    Affirmed. 

B.  T.  Rawlings,  of  SandersriUe^  tor  plaln- 
tiflTs  in  error. 

M.  C.  Barwick,  of  Louisville,  for  defendant 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  JENKINS»  J.,  ooncur. 


(24  Ga.  App.  14) 

BARRETT  v.  ALLEN.  (No.  10315.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  13, 1919.) 

(ByllahuB  ly  the  Court,) 

1.  ChABGE  or  COTJBT. 

Under  the  facts  of  the  case  the  following 
charge  was  error:  "Tbe  plaintiff  cannot  recover 
in  this  case,  for  services  and  board,  unless  it  is 
shown  that  there  was  an  agreement  by  which 
the  defendant  was  to  pay  for  them  when  she 
went  to  live  with  her  son-in-law,  Barrett  [the 
plaintiff]-  The  law  is  that  services  rendered 
and  board  furnished  by  one  near  relative  to  an- 
other are  presumed  to  be  gratuitous,  and  the 
burden  in  such  case  is  upon  the  plaintiff  to  show, 
by  a  preponderance  of  the  evidence,  that  there 
was  a. contract  between  the  parties  by  which 
such  services  and  board  were  to  be  paid  for  by 
tbe  party."  Murrell  v.  StudsdU,  104  6a.  004, 
606,  30  S.  E.  750 ;  Wall  v.  WaU,  15  GIl  App. 
166,  82  S.  E.  791,  and  cases  there  dted. 

2.  SuFFiciSNCT  07  Evidence. 

As  there  must  be  a  new  trial  of  the  case  on 
account  of  the  error  in  the  diarge  of  the  court. 
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the  question  whether  the  verdict  is  supported  by 
evidence  is  not  passed  upon. 

Error  from  City  Court  of  Monroe;  K.  8. 
Anderson,  Judge. 

Action  by  C.  L.  Barrett  against  Mrs.  Har- 
rison Allen.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

R  U  &  H.  C.  Cox,  of  Monroe,  for  plaintiff 
in  error. 

O.  Roberts,  of  Monroe,  for  'defendant  in 
error. 

BROYLBS,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
ocmcur. 


(28  Ga.  App.  804) 

ATLANTIC  COAST  LINE  R.  CO.  v.  GUIN- 

NIP.    (No.  10270.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

June  12,  1919.) 

(ByUabu9  "by  the  CourUJ 
Refusal  to  Sabgtioiv  PxtznoN  lOB  Cbbti- 

OBARI. 

The  court  erred  in  refusing  to  sanction  the 
certiorarL 

Error  from  Superior  Court,  Liberty  Ck>uii- 
ty ;  W.  W.  Sbeppard,  Judge. 

Action  between  the  Atlantic  CSoast  Line 
Railroad  Company  and  H.  D.  Qulnnip.  Judg- 
ment for  the  latter,  petition  for  certiorari 
refused,  and  the  former  brings  error.  Re* 
versed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, and  Melville  Price,  of  Ludowid,  for 
plaintiff  in  error. 

LUKE,  J.    Judgment  reversed. 

WADB,  a  J.,  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  791) 

CASE    FOWLER  LUMBER   CO.   v.    CK)OD 
ROADS  MACXHINERT  (X>.    (No.  9995.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(ByUahu9  by  th0  OowrL) 

Ruling  on  Motion  fob  New  Tbzai.. 

This  case  has  been  in  this  court  before.  21 
6a.  App.  717,  94  S.  E.  901.  The  law  of  the 
case  as  to  the  merits  of  the  pleadings  wa^  then 
settled.  The  case  was  tried  by  a  jury  and  the 
issues  were  fully  and  fairly  submitted.  There 
was  no  reversible  error  in  the  rulings  on  the 
admissibility  of  evidence.  The  charge  of  the 
court  as  a  whole  was  full  and  fair.    The  evi- 


dence authorizes  the  verdict,  which  has  the  ap- 
proval of  the  trial  Judge,  and  for  no  complaint 
and  error  assigned  ^ould  the  judgment  overrul- 
ing the  motion  for  a  new  trial  be  reversed. 

Error  from  Superior  Ck>urt,  Bibb  (bounty; 
H.  A.  Mathews,  Judge. 

Action  between  the  Case  Fowler  Lumber 
Company  and  the  Good  Roads  Machinery 
CJompany.  Judgment  for  the  latter,  motion 
for  new  trial  refused,  and  the  former  brings 
error.    Affirmed. 

Hardeman,  Jones,  Park  ft  Johnston  and 
Harry  S.  Strozler,  all  of  Macon,  for  plaintiff 
in  error. 

P.  B.  D'Orr,  of  Atlanta,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.»  and  JENKINS,  J.,  concur. 


(23  Ga.  App.  750) 
TROUP  CO.  V.  SPEER  et  aL     (No.  10043.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  19, 1919.    Rehearmg  Denied 

June  12,  1919.) 

(8yUahu9  hy  the  Oowri.) 

1.  MoRTOAOBS  ^s»32(3)'~Dkxd  as  Skoubitt— 

CONSTBUCnON. 

An  instrument  in  the  form  of  an  ordinary 
warranty  deed,  except  that  it  contains  a  provi- 
i^on  that*  "This  mortgage  deed  is  the  second 
mortgage  on  these  lands,  said  grantor  having 
heretofore  given  mortgages  on  these  lands  to 
George  K.  Johnson  and  John  W.  Hamer,  trus- 
tees of  Penn  Mutual  Life  Lisurance  Company, 
of  Philadelphia,  and  this  deed  is  given  subject 
to  those  mortgages,"  and  which  does  not  con- 
tain a  defeasance  clause,  will  be  construed,  not 
as  a  mortgage,  but  as  an  instrument  passing 
title  to  secure  a  debt  in  the  amount  stated  as 
the  consideration  of  the  deed. 

2.  EviUBNCX  ^=»442(6)  —  Mobtgaobb  ^=>60, 
121,  171  (3>— Deed  to  Secitrb  Debt— Spboi- 
noATioN  or  Indebtedness. 

Wlflle,  under  the  provisions  of  section  8257 
of  the  Civil  Code  of  1910,  one  of  the  requi- 
sites to  the  validity  of  a  mortgage  is  that  the 
debt  which  it  is  given  to  secure  shfiU  be  there- 
in specified,  a  different  rule  obtains  as  to  a 
deed  given  to  secure  a  debt,  and  it  is  not  nec- 
essary that  such  a  conveyance  shall  specify 
the  amount  of  the  indebtedness  that  it  is  given 
to  secure  (McClure  v.  Smith,  115  Ga.  709,  712, 
42  S.  E.  53) ;  but  where  an  instrument  inade  in 
the  form  of  a  security  deed  does  in  fact  and 
by  its  own  language  specify  and  thus  limit  a 
debt  in  a  named  amount  as  being  the  one  which 
it  is  actually  intended  to  secure,  the  record  of 
such  an  instrument  wiU  not  sufiice  to  give  to  the 
grantee  thereunder  any  priority  over  third  per- 
sons who  may  have  subsequently  and  in  good 
faith  acquired  a  lien  upon  the  same  property. 
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except  as  to  the  amount  of  the  particular  in- 
debtedness thus  specified.  See  American  Na- 
tional Bank  ▼.  Brooks,  143  Qa.  820,  322,  85  S. 
E.  117;  Bank  of  Gedartown  y.  Hollo  way-Smith 
Co.,  146  Ga.  700,  92  S.  E.  213;  Leffler  Co. 
▼.  Lane,  146  Ga.  741,  92  S.  E.  214;  Skinner 
V.  Elliott,  17  Ga.  App.  511,  87  S.  B.  759(2). 
As  between  the  parties  themselves  the  rule 
would  be  different,  and  although  a  deed  may  be 
given  as  security  for  an  indebtedness  in  a  speci- 
fied amount,  it  is  competent  for  the  parties  to 
extend  the  security  by  agreement  so  that  as  be- 
tween them  it  shall  cover  an  additional  indebt- 
edness. Wylly  V.  Screven,  98  Ga.  213,  25  S. 
E.  435;  Hester  v.  Gairdner,  128  Ga.  531,  534, 
538,  58  S.  EL  165.  Where  the  instrument  is 
written  in  the  form  of  an  absolute  conveyance 
and  does  not  within  itself  disclose  that  title  is 
passed  merely  as  security  for  a  debt,  the  record 
of  the  conveyance  puts  the  world  upon  notice 
that  no  interest  or  equity  in  the  land  remains 
in  the  grantor,  and  one  subsequently  dealing 
with  him  could  not  be  misled  or  injured  by  the 
statement  of  the  consideration  as  contained 
therein  (McClure  v.  Smith,  115  Ga.  709,  718, 
42  S.  E.  58;  Mclntire  v.  Garmany,  8  Ga.  App. 
802,  70  S.  E.  198:  Bank  of  Chatsworth  v.  Pat- 
terson, 148  Ga.  367,  96  S.  E.  996);  and  in  such 
a  case  a  parol  agreement  extending  the  securi- 
ty to  an  additional  indebtedness  is  not  to  be 
taken  as  varying  the  written  terms  of  the  in- 
strument, and  is  good,  since  where  the  form  is 
that  of  an  ordinary  warranty  deed,  the  mere 
naming  of  a  consideration  is  not  to  be  taken 
as  stating  any  amount  of  security  or  limiting  it 
to  any  particular  sum.  Hester  v.  Gairdner, 
supra;  Wiggs  v.  Hendricks,  147  Ga.  444,  94  S. 
E.  556. 

3.  MoBTGAGBS  ^=»  171(8)  ~  Secxtbitt  Deed  — 
Regobd  Notice. 

Under  the  ruling  stated  in  the  preceding 
paragraph,  the  record  of  an  instrument  such 
as  is  described  in  paragraph  1,  which  on  its 
face  must  be  taken  as  a  security  deed  only,  and 
which  makes  no  reference  whatever  to  the  fact 
that  the  indebtedness  thereby  secured  was  rep- 
resented by  a  promissory  note  or  other  written 
evidence  of  indebtedness,  would  not  give  pri- 
ority to  the  grantee  thereunder  over  a  third 
person  who  had  subsequently  and  in  good  faith 
acquired  a  lien  upon  the  same  property,  except 
as  to  the  amount  therein  stated  as  the  consid- 
eration, together  with  subsequent  interest  at 
the  legal  rate  of  7  per  cent,  per  annum,  and 
the  ordinary  or  noncontractual  cost  of  court 
incurred  in  its  collection.  The  record  of  such  a 
security  deed,  as  given  to  secure  such  an  in- 
debtedness thus  specified  in  amount,  would  not 
of  itself  impart  notice  to  such  third  person  of  a 
claim  to  seven  years'  previously  accrued  inter- 
est on  said  indebtedness,  nor  of  a  claim  for  at- 
torney's fees.  Had  the  recorded  deed  shown 
that  the  debt  thereby  secured  was  evidenced  by 
written  contract  of  indebtedness,  the  rule  would 
be  different,  and  the  record  of  the  deed  would 
have  been  notice  to  one  dealing  with  the  gran- 
tor therein  of  all  the  rights  which  the  grantee 
had  under  such  contract  of  indebtedness  to 
which  reference  was  thus  made,  according  to 
its  actual  terms  and  provisions,  to  the  extent 
that  such  terms  are  not  actually  inconsistent 
with  the  statements  contained  in  the  recorded 
deed.     Mattlage  v.  Mulherin,  106  Ga.  834,  32 


S.  E.  940;   Hardy  ▼.  Truitt,  20  Ga.  App.  529, 
534,  98  S.  B.  149. 

Error  from  Superior  Court,  Troup  Coun- 
ty; J.  R.  Terrell,  Judge. 

Action  between  the  Troup  Company  and 
G.  A.  Speer  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Re- 
versed. 

A.  H.  Thompson,  of  La  Grange,  and  R. 
W.  Freeman,  of  Newnan,  for  plaintiff  in 
error. 

Hatton  LoY^oy,  Arthur  Greer,  and  B.  T. 
Moon,  all  of  La  Grange,  for  defendants  In 
error. 

JENKINS,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKB,  J.,  concur. 


(Si  Oa.  App.  U) 

SALUDA  WHOLESALE  &  WAREHOUSB 

CO.  V.  J.  M.  V.  ROONBY  &  CO. 

(No.  10078.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(ByUabuB  hy  th€  Court.) 

1.  Customs  and  Usaoes  ^=»10— Saubb  €» 

22(4),    32  —  CONTBAOT  —  ACCEPTANOS  —  Bvi- 
DBNCB. 

A  contract  may  be  closed  by  a  letter  or 
telegram  and  become  binding.  But  if  it  is 
claimed  that  a  seller  has  become  bound  by  an 
acceptance  of  his  offer  by  the  buyer,  it  must 
appear  that  the  offer  was  accepted  uncondition- 
ally and  without  variance;  and,  where  such 
buyer  is  buying  and  the  seller  is  selling  in  the 
market  of  a  particular  trade  or  business,  as 
in  this  case,  both  the  seller  and  the  buyer  are 
bound  by  a  universal  custom  applicable  to  that 
trade  or  business,  unless  the  contract  stipulates 
to  the  contrary  or  there  is  an  agreement  that 
the  contract  is  made  without  regard  to  such 
custom.  See  Phmizy  v.  Bush,  129  Ga.  479,  69 
S.  B.  269(4);  Louisiana  Red  Cypress  Co.  v. 
Gilmore  &  Co.,  18  C^.  App.  472,  79  S.  B.  879 
(1).  It  was  not  error  to  admit  evidence  as  to 
the  universal  custom  of  the  trade  in  the  sale  of 
nitrates,  the  subject-matter  of  this  suit. 

2.  Chabos  or  CouBT. 

The  charge  of  the  court  was  full  and  ftir, 
and  was  not,  for  any  reason  assigned,  errone- 
ous. 

8.  RuuNO  ON  Motion  fob  New  Tbial. 

The  evidence  supports  the  verdict,  which 
has  the  approval  of  the  trial  judge.  It  was  not 
error  to  overrule  the  motion  for  a  new  trisL 

Error  from  Superior  Court,  (Chatham 
Comity;  P.  W.  Meldrim,  Jndge. 

Action  between  the  Salnda  Wholesale  ft 
Warehouse  Co.  and  J.  M.  Y.  Rooney  ft 
Co.     Judgment  for  the  latter,  motion  for 
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new  trial  denied,  and  the  former  brings  er- 
ror.   Affirmed. 

Don  H.  Clark,  of  Savannah,  for  plaintiff  in 
error. 

Ghas.  E.  Donnelly  and  Oliyer  &  Oliver, 
all  of  Savannah,  for  defendant  in  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(23  Oa.  App.  790) 

JOHNS  T.  JONES  et  al.     (No.  9066.) 

(Gonrt  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(SyUahu9  hy  ihe  Court,) 

Gebtiobabi  ^s»44  —  Sanction  of  Wbit  — 

Grounds. 
This  case  arises  by  reason  of  the  judge  of 
the  superior  court  refusing  to  saDCtion  a  cer- 
tiorari.   In  his  order  refusing  sanction,  he  says: 

"The  question  presented  is  whether  the  with- 
in petition  for  certiorari  should  be  sanctioned. 
It  appears  that  petitioner  was  put  out  of  pos- 
session of  certain  realty  by  the  sheriff  of  Jeff 
Davis  county,  acting  under  a  writ  of  posses- 
sion against  J.  W.  Hlnson,  whereupon  petition- 
er instituted  a  forcible  entry  and  detainer  pro- 
ceeding against  the  persons  put  in  possession 
by  the  sheriff.  Upon  the  trial  of  the  issue  the 
jury  found  in  favor  of  the  defendants,  and  the 
question  is  whether  under  the  evidence  the  jury 
was  authorized  to  find  in  favor  of  the  right  of 
the  sheriff  to  dispossess  petitioner  under  the 
writ  of  possession  against  Hinson.  The  writ 
of  possession  appears  to  have  been  issued 
some  months  before  being  finally  executed.  If 
judicial  cognizance  may  be  taken  of  Supreme 
Court  judgments,  it  would  appear  that,  just 
prior  to  the  time  of  executing  the  writ  of  pos- 
session, a  case  involving  the  property  and  be- 
tween the  parties  indicated  by  the  writ  of  pos- 
session was  disposed  of  in  the  Supreme  Court. 
The  evidence  indicates  that  Hinson  was  in  pos- 
session of  the  property  until  just  prior  to  the 
time  when  it  was  sought  to  execute  the  writ  of 
possession.  It  further  shows  that,  just  a  few 
days  prior  to  that  time,  Hinson  vacated,  and 
petitioner  entered  into  possession.  The  testi- 
mony is  that  Hinson  did  not  surrender  to  any 
person;  that  petitioner  went  into  possession 
under  Mrs.  Ward,  administratrix;  that  the 
stock,  plow  tools,  and  other  things  of  Hinson 
were  left  pn  the  place.    No  explanation  is  offer- 


ed as  to  why  Mrs.  Ward  undertook  to  put 
petitioner  in  possession.  So  that  we  have  the 
case  of  a  man  against  whom  a  writ  of  posses- 
sion was  about  to  be  enforced  quite  suddenly, 
in  the  month  of  April,  abandoning  a  farm  with- 
out explanation,  without  surrendering  it  to  any 
person  or  making  any  arrangement  about  it, 
and  another  man  quite  suddenly,  and  imme- 
diately in  connection,  taking  possession  of  the 
farm,  the  stock,  the  tools,  the  produce  on  the 
place,  without  any  other  explanation  than  that 
he  was  put  in  possession  by  Mrs.  Ward,  ad- 
ministratrix, on  whose  part  the  evidence  does 
not  in  any  wise  indicate  possession  or  the  right 
of  possession.  It  appears  to  me  that,  under 
these  and  other  circumstances  appearing  in  the 
record,  the  jury  was  authorized  to  infer  that 
petitioner  entered  into  possession  under  Hin- 
son, and,  if  so,  having  been  put  out  of  pos- 
session by  the  sheriff  under  a  writ  of  posses- 
sion against  Hinson,  could  not  regain  posses- 
sion by  a  forcible  entry  and  detainer  proceed- 
ing. As  to  the  alleged  disqualified  juror,  the 
evidence  upon  the  trial  did  not  anywhere  indi- 
cate the  presence  upon  the  property  of  J.  L. 
Turner.  The  circumstance  of  putting  an  out- 
side person  on  the  property  with  a  rifle  Would 
appear  to  me  to  be  anything  but  commendable; 
but,  if  the  original  entry  was  lawful,  I  do  not 
think  this  circumstance  would  affect  the  result. 
It  appears  proper  to  deny  sanction,  and  accord- 
ingly it  is  so  ordered." 

The  evidence  of  what  was  done  to  hold  pos- 
session of  the  property  by  the  defendant  liter 
he  was  placed  in  possession  does  not  indicate 
force  in  the  obtaining  of  possession.  The  evi- 
dence fails  to  disclose  any  right  of  possession 
in  Johns.  The  jury  was  summoned  by  agree- 
ment, and  we  do  not  think  the  petition  for  cer- 
tiorari shows  such  error  as  requires  us  to  re- 
verse the  judgment  refusing  to  sanction  the 
certiorari. 

Error  from  Superior  Court,  Jeff  Davis 
County;  J.  P.  Highsmith,  Judge. 

Forcible  entry  and  detainer  by  D.  H.  Johns 
against  M.  D.  Jones  and  others.  Verdict 
for  defendants,  petition  for  certiorari  de- 
nied, and  plaintiff  brings  error.     Afiftrmed. 

W.  W.  Bennett,  of  Bazley,  for  plaintiff  in 
error. 

M.  D.  Dlckerson,  of  Douglas,  and  J.  Mark 
Wilcox  and  S.  D.  Dell,  both  of  Hazlehurst, 
for  defendants  in  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 
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(23  Ga.  App.  80&) 

WATSON  T.  LITHONIA  BANKING  CO. 

(No.  10363.) 

(Court  of  Appeals  of  Georg:ia,  Division  No.  1. 

June  12,  1919.) 

(SyUahut  hy  the  Court,) 

Jusncss  OF  THE  Peaoe  ^=»208(3,  6)~C!ebtio- 
RARi  >-  Statement  in  Maoistbate's  An- 
bweb^Pbesumption  of  Tbuth— Teavebsb— 
CSoNFLicTiNo  Evidence. 

This  was  a  suit  in  a  justice's  court  upon  a 
promissory  note.  The  defendant  filed  a  plea 
of  non  est  factum.  The  trial  of  the  case  in  the 
justice's  court  having  resulted  in  a  verdict  for 
the  plaintiff,  certiorari  was  sued  out.  One 
of  the  grounds  of  the  petition  for  certiorari  was 
that  the  note  sued  upon  was  not  introduced  in 
evidence.  The  magistrate's  answer  states  that 
the  note  was  introduced  in  evidence.  ORie  de- 
fendant thereupon  traversed  the  magistrate's 
answer  as  to  this  statement  At  the  conclusion 
of  the  evidence  upon  the  issue  thus  raised,  the 
judge  of.  the  superior  court  directed  the  jury 
to  return  a  verdict  against  the  traverse,  and 
also  overriUed  the  certiorari.  A  motion  for  a 
new  trial,  based  on  the  ground  that  the  judge  of 
the  superior  court  erred  in  directing  the  verdict, 
was  overruled,  and  exception  is  taken  to  this 
judgment,  as  well  as  to  the  order  overruling 
the  certiorari.    Held: 

Although  the  presumption  is  that  the  state- 
ment made  in  the  magistrate's  answer  was  true, 
the  traverse  to  the  answer  raised  an  issue  of 
fact,  and  since  the  evidence  introduced  npon 
this  issue  was  in  sharp  conflict,  this  court  can- 
not say,  as  a  matter  of  law,  that  the  evidence 
demanded  a  finding  in  accordance  with  that 
presumption,  and  therefore  the  action  of  the 
judge  of  the  superior  court  in  dircctincr  a  ver- 
dict against  the  traverse  and  In  overruling  the 
certiorari  is  reversed. 

Error  from  Superior  Court,  Gwinnett 
County;  Andrew  J.  Cobb,  Judge. 

Suit  in  justice's  court  by  the  Llthonla 
Banking  Company  against  Walter  Watson. 
Verdict  for  plaintiff,  and  def«idant  sued 
out  certiorari,  and  from  the  direction  of 
a  verdict  against  his  traverse  to  the  magis- 
trate's answer  and  the  overruling  of  the 
certiorari,  and  from  the  denial  of  his  mo- 
tion for  new  trial,  he  brings  error.  Re- 
versed. 

O.  A.  Nix,  of  Lawrenceville,  for  plaintiff 
in  error. 


L.  B.  Norton,  of  Lithonia,  and  I.  H  Oakea» 
of  Lawrenceville,  for  defendant  In  error* 

WADE,  C.  J.    Reversed. 

JENKINS  and  LUKE,  JJ.,  concur. 

(24  Oa.  App.  26) 
TREMBLE  ▼.  STATE,     (No.  10502.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

June  13,  1919.) 

(Byllahua  hy  the  Court) 

1.  BuBGLABT  ^=>9(3)— Offense— Entbt. 

Plaintiff  in  error  was  convicted  of  bar> 
glary.  In  White  v.  State,  61  Ga.  285,  the  head- 
note  is  as  follows:  **If  one  enter  a  house  with 
intent  to  commit  a  felony,  but  the  entering  ia 
through  an  open  door,  without  any  breaking, 
actual  or  constructive,  the  offense  is  not  bur- 
glary, nor  under  our  Code,  |  4386  [section  146 
of  the  Penal  Code  of  1910],  is  it  a  sufficient 
'breaking  and  entering  into,'  that,  having  en- 
tered with  intent  to  commit  a  felony,  he  unbolts 
a  door  to  get  out."  The  prosecutor  in  the  in- 
stant case  swore :  "Some  one  went  in  my  store 
when  I  was  gone  to  supper.  *  *  *  He  went 
in  through  the  window  of  my  store,  where  a 
glass  12  by  16  was  broken  out  4  feet  from  the 
door,  or  he  slipped  in  the  store  before  I  closed 
up  and  went  to  supper.''  Applying  the  above- 
stated  rule  of  law  to  the  evidence  Just  quoted, 
it  will  be  readily  seen  that  a  verdict  for  bur* 
glary  was  unauthorised,  and  is  without  evi- 
dence to  support  it  See,  also,  Williams  ▼. 
State,  52  Ga.  581;  Strickland  y.  Sute,  12 
Ga.  App.  640,  77  S.  E.  1070  (3). 

2.  Othbb  ASSiaHKBNlB. 

In  view  of  the  foregoing  rulings,  it  Is  mi« 
necessary  to  consider  the  other  asajgnments  of 

error. 

Error  from  Superior  CSonrt,  Butts  Coun- 
ty;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Alfred  Tremble,  alias  Shepherd,  was  con- 
victed of  crime^  and  he  brings  error.  Be- 
yersed. 

O.  M.  Duke,  of  FloviUa,  for  plaintlif  in 
error. 

E.  M.  Owen,  SoL  Gen.,  of  Zebulon,  for 
the  State. 

BLOODWORTH,  J.     Judgment  reversed. 

BROYLES»  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(2S  Ga.  App.  809)  , 

HEMPHILL  T.  COHUTTA  BANKING  CO. 

(No.  10368.) 

(Court  of  Appeals  of  Georgia,  Diviaion,  Nou  1. 

Jane  12,  1919.) 

(Syllalnu  hy  the  Court.} 

Followed  Cask* 

The  pleadings  and  the  rulings  of  the  lower 
court  thereon  in  this  case  being  substantially 
the  same  as  those  in  Leanard  v.  Oohutta  Bank- 
ing Co.,  21  Ga.  App.  777,  95  S.  B.  118,  the  de- 
cision there  made  that  "the  court  did  not  err  in 
its  rulings  on  the  pleadings,  nor  in  directing 
a  verdict  for  the  plaintiff,"  is  controlUngt  and 
the  judgment  of  the  trial  judge  is  affirmed. 

Brror  from  Superior  Court,  Murray  Coun- 
ty; Moses  Wright,  Judge. 

Action  between  J.  A.  Hemphill  and  the 
Cohutta  Banking  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
lor  plaintifC  in  error. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, H.  H.  Anderson,  B.  N.  Steed,  and  C. 
N.  King,  all  of  Chatsworth,  and  W.  B.  Mann 
and  W.  C.  Martin,  both  of  Dalton,  for  de- 
fendant in  error. 

WABB,  C.  J.    Affirmed. 


GRIFFIN  ▼.  MAT  545 

(»9  aB.) 

BROTI^BS,  P.  J.  Hie  plaintiff  sued  the 
defendant  in  the  city  court  of  Thomas* 
ville  to  recover  the  balance  of  the  purchase 
price  of  a  mule.  The  case  was  duly  set  for 
trial  on  Monday  morning,  January  6,  1919. 
When  the  case  was  called  for  trial  in  its  or- 
der on  that  date  the  defendant  was  not  in 
court,  and  his  sole  counsel,  who  was  present, 
called  the  defendant  and  announced  to  the 
court  that  he  was  without  knowledge  as  to 
why  the  defendant  was  absent,  and  was  with- 
out any  information  on  which  to  base  an  ap- 
plication for  a  continuance  or  a  postpone- 
ment of  the  case.  The  court  thereupon  order- 
ed the  case  to  trial,  and  the  plaintiff  testi- 
fied in  his  own  behalf,  and,  there  being  no 
other  evidence  in  the  case  and  no  contradic- 
tion of  the  plaintiff's  testimony,  the  court  di- 
rected a  veixlict  in  favor  of  the  plaintiff  for 
the  full  amount  sued  for,  and  Judgment  was 
entered  in  accordance  therewith.  In  due  time 
the  defendant  moved  for  a  new  trial,  and,  in 
addition  to  the  usual  geiferal  grounds  of  the 
motion,  filed  a  special  ground  in  which  he 
asked  the  court  to  grant  him  a  new  trial  and 
also*  to  set  aside  the  verdict  and  judgment, 
for  the  alleged  reason  that  he  was,  without 
fault  or  negligence  on  his  part,  providential- 
ly prevented  from  attending  court  In  sup- 
port of  this  special  ground  of  the  motion  an 
affidavit,  signed  by  the  defendant,  was  sub- 
mitted, the  material  portions  of  which  were 
as  follows: 


JBNKINS  and  LUEB,  JX,  concur. 


(23  Or.   App.  TBI) 

GRIFFIN  V.  MAY.     (No.  10835.) 

(Court  of  Appeals  of  Georgia,  Diviidon  No.  2. 

June  9,  1919.) 

(8yUahu9  by  the  Court.) 
1.  CoxJBTS  ^=»189(15)  —  CiTT  CotTBT  — Juno- 

ICENT  IN  DBFENnAWT*B  AbSENCB— VaOATIOW 

— SxjFnciENCY  OF  Affioavits. 
The  court  did   not  err  in  overruling   the 
amendment  to  the  motion  for  a  new  trial,  or  in 
refusing  to  set  aside  the  verdict  and  judgment 
as  therein  requested. 

"2.   SUTFICIENCT   OF  EVIDENCE. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  City  Court  of  Thomasville;  W. 
H.  Hammond,  Judge. 

Action  by  Sam  May  agatust  C.  L.  Griffin. 
Judgment  for  plaintifP  upon  a  directed  ver- 
dict, motion  for  new  trial,  and  motion  to  set 
|aide  the  verdict  and  Judgment  denied,  and 
defendant  brings  error.    Affirmed. 

Clifford  E.  Hay,  of  Thomasville^  for  plain- 
tiff in  error 

James  L.  Dowling  and  ESrle  B.  Askew,  both 
of  Moultrie,  for  defendant  in  error. 


ur 


'That  deponent  has  a  complete  and  bona  fide 
defense  to  the  suit  of  the  plaintiff  in  said  case, 
which  defense  is  fully  set  forth  in  the  plea  of 
the  defendant  duly  and  regularly  of  file  in  said 
case,  in  said  court,  and  that  if  deponent  could 
have  been  present  at  the  said  trial  he  would 
have  testified  of  his  own  knowledge  to  the  facts 
constituting  the  said  defense.  That  this  depo- 
nent was  not  present  at  the  said  trial,  as  he 
desired  to  be  and  as  he  endeavored  to  be,  and 
the  sole  reason  for  and  cause  of  his  said  absence 
was  providential  hindrance  and  circumstances 
wholly  and  absolutely  beyond  the  control  of 
this  deponent,  as  follows:  During  the  week 
before  the  trial  of  said  case,  deponent  being  in 
Decatur  county,  Ga.,  on  business,  between  40 
and  50  miles  f^om  Thomasville,  and  knowing 
that  the  said  case  was  assigned  for  trial  on  Mon- 
day the  6th  day  of  January,  1919,  he  started 
from  the  town  of  Jakin,  in  said  county  of 
Decatur,  in  an  automobile  to  Thomasville  on 
Sunday,  the  6th  day  of  January,  1919,  ex- 
pecting and  having  the  right  to  expect  by  such 
means  of  conveyance  to  reach  Thomasville,  Ga., 
before  the  opening  of  court  on  the  morning  of 
January  6th,  1919.  The  roads  over  which  de- 
ponent were  traveling  are  fair,  and  by  the  said 
means  of  conveyance  it  should  not  have  taken 
and  does  not  usually  take  more  than  two  or 
three  hours  to  make  the  trip,  and  but  for  an 
unusual  and  unexpected  occurrence  deponent 
so  started  to  Thomasville  in  plenty  of  time  to 
have  made  the  trip  three  or  four  times.  While 
on  the  way,  however,  and  while  deponent  was 
still  26  or  80  miles  from  Thomasville,  and  10 
miles  from  any  railroad  or  any  means  of  any 
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communication  with  his  counsel  or  the  court 
before  the  said  case  could  and  would  be  reached 
for  trial,  his  said  automobile  broke  down  and 
refused  to  run,  leaving  this  deponent  where  it 
was  physically  impossible  for  him  to  get  to  the 
said  court  in  time  for  the  trial  of  the  said 
case,  or  communicate  with  the  court  or  his  coun- 
sel in  said  case  until  after  the  said  case  had 
been  tried  in  the  absence  of  this  deponent,  and 
had  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  and  against  this  deponent  for 
the  full  amount  sued  for.  Said  case  was  called 
for  trial  in  the  city  court  of  Thomasvllle  on  the 
morning  of  January  6,  1919,  and  deponent's 
sole  counsel  in  the  case,  namely  G.  E.  Hay, 
Esq.,  could  not  and  did  not  make  any  motion 
for  a  continuance  or  for  a  postponement  of  the 
case,  for  the  reason  that  deponent's  said  coun- 
sel did  not  know  and  could  not  know  the  cause 
of  the  absence  of  this  deponent,  and  was  not 
then  and  there  in  position  to  make  any  legal 
showing,  all  of  which  was  the  natural  result 
of  the  circumstances  then  surrounding  this  de- 
ponent as  above  stated.  When  this  deponent 
finally  arrived  at  said  court  in  the  afternoon 
the  case  had  already  been  tried,  and  a  verdict 
and  judgment  had  already  been  rendered  as 
aforesaid.  Deponent  further  says  that  he  had 
previously  filed  a  meritorious  defense  in  said 
case,  which  if  supported  by  evidence  would  have 
relieved  him  from  any  liability  under  the  plain- 
tiff's suit,  and  would  have  entitled  him  to  a 
judgment  against  the  plaintiff,  and  that  the 
chief  object  and  purpose  of  this  deponent  in  so 
endeavoring  to  attend  the  said  trial  was  to  tes- 
tify to  the  facts  constituting  the  said  defense, 
and  that  if  this  defendant  could  have  attended 
the  said  trial  he  would  have  testified  to  the  said 
facts,  and  that,  if  the  said  verdict  and  judgment 
are  set  aside,  this  deponent  now  expects  to  at- 
tend the  next  trial  of  said  case  and  to  testify 
to  the  facts  constituting  the  said  defense.  For 
these  reasons  this  deponent  prays  that  the  said 
verdict  and  judgment  be  set  aside." 

[1]  1.  In  our  opinion,  it  is  not  shown  that 
the  defendant,  by  the  exercise  of  due  dili- 
gence, could  not  have  arrived  at  the  court  be- 
fore his  case  was  called.  The  case  was  not 
called  until  Monday  morning.  Some  time  on 
Sunday,  the  preceding  day  (it  may  have  been 
early  Sunday  morning),  the  defendant  vras 
within  25  or  30  miles  of  Thomasvllle  and 
within  10  miles  of  a  railroad,  when  his  an- 
tomobile  "broke  down  and  refused  to  run." 
It  does  not  affirmatively  appear,  as  it  should, 
that  he  could  not  have  telephoned  from  some 
farmhouse,  or  other  place,  to  the  court  or  his 
counsel,  or  that  he  endeavored  to  get  another 
conveyance,  or  a  riding  animal,  from  some 
farmhouse  or  elsewhere,  or  that  he  could  not 
have  walked  the  10  miles  to  the  railroad  and 
boarded  a  train  there  which  would  have  car- 
ried him  to  Thomasvllle  In  time,  or  that  he 
could  not  have  walked  the  entire  25  or  30 
miles  to  ThomasviUe  before  his  case  was  call- 
ed; no  physical  disability  of  the  defendant 
as  a  pedestrian  being  shown,  and  it  being  al- 
leged that  the  roads  were  "fair."  The  trial 
judge,  in  view  of  the  facts  shown  and  the 
failure  to  show  others.  In  the  aflidavlt  sub- 


mitted, did  no  abuse  his  dLE^cretion  in  over- 
ruling the  amendment  to  the  motion  for  a 
new  trial,  or  In  refusing  to  set  aside  the  ver- 
dict and  judgment  as  therein  requested.  The 
facts  given  in  the  movant's  affidavit  were  in- 
sufficient to  support  his  mere  conclusion* 
therein  stated,  that — 

"It  was  physically  impossible  for  him  to  get 
to  the  said  court  in  time  for  the  trial  of  the 
said  case,  or  communicate  with  the  court  or 
his  counsel  in  said  case  until  after  the  said  case 
had  been  tried." 

In  Wright  v.  Bank,  13  Ga.  App.  347,  79  S. 
E.  184,  cited  and  relied  on  by  cdunsel  for  the 
plaintifT  in  error,  the  defendant  was  nnable 
to  attend  the  court  on  account  of  serious  ill- 
ness ;  the  affidavit  of  her  attending  physician 
stating  that  she  was  unable  to  leave  her  home 
for  any  purpose  whatever.  That  case  is  quite 
different  from  the  case  before  us. 

[2]  2.  The  direction  of  the  verdict  in  this 
case  Is  not  excepted  to,  and,  the  verdict  its^ 
being  amply  authorized  by  the  evidence,  the 
court  did  not  err  in  overruling  the  general 
grounds  of  the  motion  for  a  new  triaL 

Judgment  affirmed. 

BLOODWOBTH    and    STEPHENS,    JJ.» 
concur. 


(112  S.   a  131) 

WALSH  et  aL  ▼.  EVANS  et  aL    (No.  10181*) 

(Supreme  Court  of  South  Carolina.     April  7, 

1919.) 

Ejectment  ^=>31— Sucoesbivb  Aotioivs— "Ac- 
tion FOB  Regovebt  of  Real  Pbopebtt"— 

PABTmON. 

Under  Code  Civ.  Proc.  1912,  (  123,  limiting 
a  person  to  two  "actions  for  recovery  of  real 
property  or  the  recovery  of  Uie  possession  there- 
of," plaintiffs  had  no  right  to  bring  action  for 
recovery  of  possession  of  property,  where  they 
had  previously  iastituted,  against  the  defend* 
ant,  two  actions  in  partition  involving  the  is- 
sue of  whether  defendant's  title  was  paramount 
to  that  of  plaintifite,  such  actions,  in  view  of 
sections  2,  114,  307,  and  809,  being  "actions 
for  recovery  of  real  property." 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action 
for  the  Recovery  of  Real  Estate.] 

Appeal  from  Common  Pleas  Olrcoit  Court 
of  Richland  County;  R.  W.  Memmlnger, 
Judge. 

Action  hy  William  J.  Walsh  and  others 
against  Matilda  A.  Evans  and  others.  Judg- 
ment of  nonsuit,  and  plaintiffs  appeal.  Af- 
firmed. 

Code  ClT.  Proc  1912,  f  123,  is  as  foUows: 

"1.  No  action  for  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof, 
shall  be  maintained,  unless  it  appear  that  the 
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plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  in  ques- 
tion within  ten  years  before  the  commencement 
of  such  action. 

'*2.  The  plaintiff  in  all  actions  for  recovery 
of  real  property,  or  the  recovery  of  the  posses- 
sion thereof,  is  hereby  limited  to  two  actions 
for  the  same,  and  no  more:  Provided,  that  the 
costs  of  the  first  action  be  first  paid,*  and  the 
second  action  be  brought  within  two  years 
from  the  rendition  of  the  verdict  or  judgment  in 
the  first  action,  or  from  the  granting  of  a  nonsuit 
or  discontinuance  therein.'* 

J.  H.  Cooper  and  W.  N,  Graydon,  both  of 
Columbia,  for  appellants. 

Tompkins,  Bamett  &  McDonald,  of  Ck>- 
l,tmibia,  for  respondent& 

QA6B,  J.  The  appeal  Involves  the  appli- 
cation of  section  123  of  the  Code  of  Civil 
Procedure  to  the  facts  of  the  Instant  case. 
Let  that  section  be  reported.  The  issue  of 
law  is:  Have  the  plaintiffs  brought,  before 
the  Instant  one,  an  action  to  recover  the  real 
property  now  by  the  Instant  action  confess- 
edly sought  to  be  recovered? 

There  is  no  question  made  about  the  per- 
formance by  the  plaintiffs  of  the  proviso  to 
the  statute ;  for  the  costs  of  the  first  action 
were  not  paid,  and  the  instant  action  was 
not  brought  within  the  two  years  specified 
by  the  statute.  The  plaintiffs'  only  present 
contention  is  that  the  two  former  actions, 
for  there  were  two  before  the  instant  action, 
were  not  "for  the  recovery  of  real  property," 
and  that  so  much  conclusively  and  exclu- 
sively appears  from  the  complaints  in  these 
two  actions. 

The  plaintiffs  and  the  defendant  Lindsay 
Walsh  have  never  been  in  actual  possession 
of  the  real  property;  they  reside  In  the 
state  of  Tennessee;  they  dalm  as  bodily 
heirs  of  Thomas  and  Rosana  under  the  lim- 
itations of  a  deed  made  by  O'Hanlon  in  1854 
to  Thomas  and  Rosana  Walsh,  with  this  ha- 
bendum: 

'To  have  and  to  hold  all  and  singular  the 
premises  before  mentioned  unto  the  said  Thomas 
H.  Walsh  and  Rosana  Walsh  for  and  during 
the  term  of  their  natural  life,  and  to  the  sur- 
vivor during  his  or  her  natural  life,  and  in  the 
event  of  the  decease  of  both  the  said  Thomas 
H.  Walsh  and  Rosana  Walsh  then  to  the  heirs 
of  their  body,  lawfully  begotten,  in  fee  simple 
forever,  not  subject,  however,  during  tiie  joint 
life  of  the  said  Thomas  H.  Walsh  and  Rosana 
Walsh,  to  any  contract,  debt',  or  engagement 
made  by  them,  or  either  of  them,  nor  alike  sub- 
ject to  any  debt,  contract,  or  engagement  by 
the  survivor." 

The  testimony  tends  to  prove  that  Thomas 
died  about  1888  and  Rosana  died  In  1907. 
The  testimony  tends  to  prove  that  £}vans 
got  a  paper  title  to  the  premises  in  190G, 
and  after  some  litigation  with  others  than 
the  plaintiffs  she  was  put  into  possession  in 
1910. 
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In  1910  the  plaintiffs  brought  an  action, 
setting  out  their  title  under  the  O'Hanlon 
deed  and  their  right  to  have  the  premises 
partitioned  betwixt  themselves;  and  they 
therein  alleged: 

"That  the  plaintiffs  have  been  informed  that 
Matilda  A.  Evans,  as  trustee,  Peter  Jones,  and 
Mattie  Jones,  defendants,  claim  to  have  some 
interest  antagonistic  to  and  inconsistent  with 
the  rights  of  the  other  parties  in  this  action 
and  are  therefore  proper  parties  0  these  pro- 
ceedings.** 

Evans  was  a  party  defendant  to  that  ac- 
tion; she  answered  and  set  up  paramount 
title  in  herself.  On  February  7,  1911,  on 
motion  of  Evans'  attorney,  the  action  was 
discontinued  because  of  the  plaintiffs*  fail- 
ure to  give  security  for  costs. 

In  1914  the  'plaintiffs  brought  a  second 
action,  identical  with  that  of  1910,  and 
Eivans  made  like  answer.  That  action  was 
nonsuited  also  for  the  failure  of  the  plain- 
tiffs to  give  security  for  costs. 

As  before  stated,  the  Instant  action  was 
brought,  on  the  same  O^Hanlon  deed,  In 
January,  1917.  It  is  therein  alleged  that 
Evans  is  in  possession  of  the  premises,  and 
the  suit  is  confessedly  to  recover  the  posses- 
sion from  her.  On  this  state  of  facts  the 
circuit  court  applied  the  statute  and  grant- 
ed a  nonsuit.    In  that  the  court  was  right. 

The  statute  (section  123,  Code  of  C^vll 
Procedure)  was  enacted,  not  to  give  two  ac- 
tions to  a  person  who  might  sue  to  recover 
real  property,  but  to  "limit"  such  a  person 
to  two  actions.  Before  the  enactment  of  the 
statute  there  was  strangely  no  limit  to  he 
number  of  such  actions  by  the  same  plaintiff 
against  the  same  defendant.  The  history  of 
the  statute  was  traced  with  perspicuous 
elaboration  in  Carr  v.  Mouzon,  98  S.  O.  163, 
76  S.  Ec  201,  Ann.  Cas.  19140,  781. 

The  Intention  of  the  Legislature  was 
plainly  to  protect  persons  from  burdensome 
litigation  about  real  property.  The  statute 
under  consideration  (section  123)  must  be 
construed  along  with  sections  2,  114,  307, 
and  309  of  the  same  Instrument.  When  sec- 
tion 123  speaks  of  "action,"  that  word  Is 
used  in  tbe  sense  that  it  was  aforetime  de- 
fined in  sections  2  and  114,  as  an  "ordinary 
proceeding  ♦  ♦  ♦  by  which  a  party  pros- 
ecutes a/nother  party  for  the  enforcement 
•  ♦  ♦  of  a  right"  (The  Italics  are  sup- 
plied.) Out  of  actions  is8ue$  arise  upon  the 
pleadings,  •  •  •  when  a  fact  is  main- 
tained by  the  one  party  and  controverted  by 
another  party  by  the  answer,  or  upon  new 
matter  in  the  answer  controverted  by  the  re^ 
ply.  Sections  307  and  809.  (The  italics  are 
supplied.) 

The  pleadings  (complaint,  answer,  and  re- 
ply) in  the  actions  of  1910  and  1914  made 
the  issue,  and  that  issue  was:  To  whom  did 
the  real  property  belong — to  the  Walshes  or 
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the  Evanses?  The  Code  of  Procedure  abol- 
ished forms.  Section  114.  The  character  of 
an  action  is  not  to  be  determined  by  the 
terminology  which  the  pleaders  may  chance 
to  give  to  it.  On  the  contrary,  the  character 
of  an  action  Is  fixed  by  the  events  which 
the  pleaders  have  recited,  the  one  to  enforce 
a  right  and  the  other  to  resist  such  an  en- 
forcement, or  to  set  up  another  right. 
When,  therefore,  the  defendant  B>vans  in 
1910  and  in  1914  was  attacked,  and  when 
she  then  raised  her  flag  of  dominion,  the  is- 
sue was  made,  and  the  plaintiffs  were  bound 
at  their  peril  to  proceed  to  trlaL 

But  the  appellants  cite  against  this  view 
of  the  law  three  cases.  They  are  Elmore  v. 
Davis,  49  S.  0.  3,  26  S.  B.  898 ;  Hall  v.  Boat- 
wright,  58  S.  C.  544,  36  S.  B.  1001,  79  Am. 
St.  Rep.  864;  Foster  v.  Foster,  81  S.  O.  311, 
62  S.  E.  320.  It  Is  pertinent,  therefore,  to 
make  some  brief  discrimination  betwixt  the 
facts  of  those  cases  and  the  facts  of  the  in- 
stant case,  and  in  an  Inverse  order  from 
that  in  which  the  cases  are  cited. 

In  the  Foster  Case  the  Elmore  Case  is 
simply  cited  to  sustain  one  of  the  postu- 
lates of  the  Foster  Case.  The  first  action  in 
the  Foster  Case  was  by  the  heirs  of  Dr. 
Foster  against  the  railroad  company  to  re- 
cover possession  of  a  strip  of  land  on  which 
the  widow  only  had  undertaken  to  impose 
an  easement  for  the  railroad's  right  of  way. 
The  second  action  was  by  the  widow  and 
children  of  Dr.  Foster  to  partition  betwixt 
themselves  land  on  part  of  whidi  the  ease- 
ment rested,  and  to  that  the  railroad  com- 
pany  was  made  party. 

There  was  no  denial  In  the  second  action 
of  the  railroad  company's  right  of  ease- 
ment; but  the  only  contention  wtas  that 
such  easement  rested  alone  on  Mrs.  Foster's 
third  Interest.  To  such  second  action  the 
statute  in  question  had  plainly  no  applica- 
tion. 

In  the  Hall  Case  the  Elmore  Case  is  also 
cited  to  sustain  one  and  the  last  of  the  pos- 
tulates of  the  Hall  Case.  But  the  Hall  Case 
Involved  a  .construction  of  the  betterment 
statute  (section  3526  et  seq..  Civil  Code  of 
Laws);  and  the  instant  section  of  the  Code 
of  Procedure  had  no  necessary  application 
to  it,  save  by  a  supposed  analogy. 

It  is  true  that  the  dictum  of  the  Elmore 
Case,  and  it  is  dictum  only,  does  sustain 
the  contention  of  the  appellants;  but  It  is 
impossible  to  gather  from  the  report  of  the 
case  what  Issues  were  made  by  the  plead- 
ings in  either  the  first  or  the  second  action. 
The  opinion  does  state  that  the  first  action 
was  one  for  partition,  and  that  the  defend- 
ants raised  In  that  action  the  issue  of  title 
by  their  answer.  It  is  not  apparent,  though, 
from  the  opinion,  what  issues  were  made 
by  the  pleadings  in  the  second  action;  the 


answer  in  that  action  Is  not  set  out,  and  we 
do  not  know  what  it  was. 

It  does  appear  from  the  opinion  that  the 
plaintiff  and  the  defendants  were  devisees  of 
an  unnamed  testator,  and  that  there  was  no 
allegation  in  the  complaint  "of  ouster  by  the 
defendants,  in  conflict  with  the  allegation  of 
seizure  and  possession  of  the  plaintiff  as 
cotenant,"  and  that  the  plaintiff  was  seeking 
partition  and  an  accounting  by  some  of  the 
cotenants  for  exclusive  enjoyment  of  the  en- 
tire rents.  The  answer  not  appearing,  the 
second  action  was  of  course  one  for  parti- 
tion, and  the  statute  in  question  had  no  ap- 
plication. 

It  was  suggested  in  the  Hall  Case  that^ 
should  the  complaint  in  an  action  for  parti- 
tion (as  in  Reams  v.  Spann,  28  S.  0.  530,  6 
S.  E.  325)  "tender  an  issue  of  title  as  to 
those  defendants  who  were  not  concerned 
with  the  plaintiffs  as  cotenants,  but  were 
strangers  In  possession,"  in  sudti  event  the 
case  would  amount  to  an  action  to  recover 
real  property.  See  Mitchum  v.  Shaw,  98  S, 
C.  177,  82  S.  &  401.  That  is  the  case  at  bar, 
save  the  issue  of  title  was  tendered  by  the 
answer  of  a  defendant,  a  stranger  in  posses- 
sion and  not  concerned  with  the  plaintiff  as 
cotenant.  Whenever  the  issue  Is  made  by 
the  pleadings,  no  matter  by  which  party, 
that  circumstance  fixes  the  character  of  the 
action.    Sections  of  the  Ckxle,  supra. 

Aside  from  this  view,  and  in  accord  with 
the*  dicta  in  the  Elmore  Case,  it  reasonably 
appeared  from  complaint  in  the  actions  of 
1910  and  1914  that  the  plaintiffs  claimed  le- 
gal title  as  remaindermen,  and  that  they 
were  not  in  actual  possession,  for  they  were 
nonresidents,  and  that  Evans  claimed  an 
interest  antagoniatio  to  and  inconsistent  toith 
the  rights  of  the  other  parties  to  the  action. 
The  plaintiffs  were  alleged  owners  of  the 
paper  title  as  tenants  in  common  out  of  pos- 
session, and  Inferentially  suing  a  stranger 
in  possession. 

The  decision  Is  not,  however,  rested  on 
that  construction  of  the  complaints  of  1910 
and  1914,  but  on  a  construction  of  the  Code 
of  Procedure.  The  defendant  Evans  plainly 
pleaded  by  the  answers  in  the  actions  of 
1910  and  1914  a  paramount  title  to  that 
of  the  plaintiffs,  and  the  two  pleadings,  as 
we  have  before  concluded,  fixed  the  issue 
that  was  made,  and  thereby  fixed  the  diar- 
acter  of  the  action  as  one  to  recover  real 
property. 

QThis  disposes  of  the  cause,  and  there  is 
no  need  to  consider  the  sustaining  grounds 
of  the  respondent 

The  order  below  Is  affirmed. 

HTDRICK  and  ERASER,  JJ.,  concur. 
GARY,  a  J.,  and  WATTS,  J.,  did  not  alt 
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(84  W.  Va.  368) 

BOBERTS  T.  UNITED  FUEL  GAS  CO. 

(No.  366a) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  27,  1919.) 

(Byildbu9  by  the  Court,) 

1.  Pleading  €=»254— Dehubbeb  to  Amend- 
KD  Declabatzon— Effect— Nbw  Cause  or 
Action  . 

A  demurrer  to  an  amended  declaration, 
which  makes  no  reference  to  the  original,  chal- 
lenges only  the  sufficiency  of  the  pleading,  and 
does  not  raise  the  question  whether  the  amend- 
ment introduces  a  new  cause  of  action,  which 
can  be  raised  only  by  objection  to  the  filing  or 
motion  to  strike. 

2.  Tbiai.   ^=s>133(6)^Impbopeb   Remabkb   of 

CCDNSELr— INSTBUCTION    TO    DiSBEQABD    BB- 


Improper  remarks  by  counsel  during  the 
trial  and  in  the  presence  of  the  jury  lire  not 
cause  for  reversal,  if  the  jury  were  properly 
instructed  to  disregard  them,  and  the  court  is 
unable  to  see  that  substantial  prejudice  re- 
sulted. 

3.   COMHEBCB     ^=»1&— MaSTEB  AND  SeBVANT— 

^=»356— Pipe  Line— WoBBaiEN*B  Compen- 
aATioN  Act— WoBK  Subject  to  Pbovisions 
OF  Act— LiIabilitt— Defenses. 

Excavation  of  a  ditdi  by  an  interstate  pipe 
line  company,  preparatory  to  laying  a  gas  pipe, 
parallel  to  one  of  its  existing  main  lines  and 
to  be  connected  therewith,  for  the  purpose  of 
increasing  its  carrying  capacity,  is  no  part  of 
its  commercial  business,  but  is  work  clearly 
separable  and  distinguishable  therefrom,  and  in 
the  performance  thereof  such  company  is  sub- 
ject, unconditionally,  to  the  provisions  of  the 
Workmen's  Compensation  Act  (Laws  1915,  c  9), 
and,  if  in  default,  is  liable  for  injury  to  ita 
servants  employed  in  such  work,  caused  by  the 
negligence  of  a  fellow  servant,  and  is  denied  the 
right  of  the  common-law  defenses  of  fellow  serv- 
ant, assumption  of  risk,  and  contributory  neg- 
ligence. 

4.  Appeal  and  Ebbob   ^=s>1062(4)  —  Habm- 
LESs  Ebbob^Submission  of  Issues. 

An  error  in  submitting  a  pure  question  of 
law  to  the  jury  is  rendered  harmless  by  a  cor- 
rect decision  thereof  by  them. 

6.  Dakaoes   ^=s>132(14)— Pebsonal  Injubt— 
EzcESsrvE  Damages. 
Twenty-five   hundred   dollars   damages,    as- 
sessed by  the  jury  for  the  loss  of  an  eye,  is  not 
excessive. 

Error  to  Circuit  Court,  Roane  County. 

Action  l^  Troy  Roberts,  by  next  friend, 
against  tbe  United  Fuel  Gas  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

B.  O.  Altlzer,  of  Charleston,  C.  C.  Douthltt, 
of  Huntington,  and  Pendleton,  Mathews  & 
Bell,  all  of  Spencer,  for  plaintiff  in  error. 

Thos.  P.  Ryan,  of  Spencer,  and  Chas.  E. 
Hogg,  of  Point  Pleasant,  for  defendant  in 
error. 


WILLIAMS,  J.  Plaintiff,  a  minor  19  years 
of  age,  suing  by  next  friend  for  damages  on 
account  of  a  personal  injury,  caused  by  the 
alleged  negligence  of  a  fellow  servant,  recov- 
ered judgment  against  the  defendant,  by 
whom  he  was  employed  as  a  common  laborer, 
and  it  is  prosecuting  this  writ  of  error. 

Defendant  is  a  corporation  engaged  in  pro- 
ducing natural  gas  and  transporting  it 
through  pipe  lines  to  its  customers  both  with- 
in and  without  the  state,  and  is  therefore  en- 
gaged in  both  Intrastate  and  interstate  com- 
merce. It  does  not  maintain  separate  pipe 
lines  for  the  two  kinds  of  commerce,  but 
transports  the  gas  for  both  domestic  and 
foreign  consumption  through  the  same  lines 
to  certain  points,  where  so  much  as  is  intend-, 
ed  for  use  within  the  state  Is  carried  from 
the  main  line,  by  means  of  lateral  lines,  to 
the  places  of  consumption.  Its  commercial 
business  is  therefore  so  mingled  as  not  to  be 
clearly  distinguishable,  the  domestic  from 
the  foreign.  It  employed  plaintiff  about  the 
digging  of  a  ditch  about  2%  or  8  miles  in 
length,  preparatory  to  laying  a  pipe  line  from 
its  compressor  station  at  Clarence,  to  connect 
with  the  main  line  leading  from  that  point 
to  Ravenswood  on  the  Ohio  river.  This  new 
line  was  parallel  to  the  main  line  already 
existing  and  was  intended  to  Increase  de- 
fendant's carrying  capacity  between  the  same 
points.  The  main  line  supplied  gas  to  the 
towns  of  Jtipley  and  Ravenswood  in  West 
Virginia,  and  what  was  not  consumed  by 
these  towns  was  turned  over  at  Ravenswood 
to  the  Ohio  Fuel  Supply  Company  for  con- 
sumption in  Ohio,  and  was  measured  in  the 
line  as  it  flowed  through  the  station.  De- 
fendant ceased  to  pay  its  quota  or  assess- 
ment into  the  Workmen's  Compensation  Fund 
in  April,  1915,  and  was  In  default  at  the  time 
of  plaintiff's  injury  which  occurred  on  the 
6th  of  the  following  August. 

PlaintiflTs  employment  required  him  to 
gather  the  tools  used  by  the  workmen  in  the 
ditch  when  they  became  dull,  carry  them 
to  the  blacksmith  shop  for  repair,  and  re- 
distribute them  along  the  ditch  after  they 
were  sharpened.  On  the  day  of  his  injury 
he  took  some  tools  to  the  shop  and  was' 
watching  the  blacksmith  and  his  helper  while 
they  were  sharpening  a  drill.  They  were 
about  to  cut  off  the  sharp  corners  of  a  drill 
with  a  cold  chisel  and  sledgehammer,  the 
drill  and  chisel  being  held  In  place  on  the  an- 
vil by  the  blacksmith,  and  his  helper  striking 
the  chisel  with  the  hammer,  and  the  blacks 
smith  told  plaintiff  to  get  back  out  of  the 
way,  that  a  piece  of  steel  might  fly  off  and 
strike  him  in  the  eye.  Plaintiff  says  he  im- 
mediately started  to  get  out  of  the  way,  and, 
before  he  had  time  to  do  so,  the  helper 
struck  the  chisel  an  unusually  hard  blow, 
causing  a  small  bit  of  hot  steel  to  fly  off 
from  the  drill  and  strike  him  in  the  eye,  lac- 
erating the  ball  so  severely  that  it  became 
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necessary  for  him  to  go  to  a  hospital  and 
have  his  eye  remoyed,  which  he  did. 

[1]  The  first  error  defendant  assigns  is  the 
overruling  of  its  demurrer  to  plaintiff's  first 
and  second  amended  declarations.  Its  coun- 
sel Insist  that  the  original  declaration  avers 
plaintiff's  injury  was  received  while  he  was 
working  on  a  pipe  line  which  was  used  in 
both  interstate  and  intrastate  commerce,  and 
because  the  two  were  inseparable,  stated  no 
cause  of  action ;  defendant  in  such  case  not 
being  liable  for  an  injury  caused  by  the  neg- 
ligence of  a  fellow  servant,  citing  Barnett 
v.  CJoal  &  Coke  Ry.  Co.,  81  W.  Va.  251,  94  S. 
E.  150,  and  Suttle  v.  Hope  Natural  Oas  Co., 
97  S.  E.  429;  whereas,  in  his  two  amended 
declarations  he  averred  his  injury  was  re- 
ceived while  he  was  engaged  in  work  for  de- 
fendant, which  was  wholly  intrastate,  thus, 
as  counsel  insist,  departing  from  the  original 
cause  of  action,  citing  Findley  v.  Coal  &  Coke 
Ry.  Co.,  76  W.  Va.  747,  87  S.  E.  198.  Each 
of  the  amended  declarations,  which  are  not 
materially  different  in  substance,  states  a 
good  cause  of  action,  and  the  demurrers 
thereto  were  properly  overruled.  Objection 
on  the  ground  that  the  amendment  constitut- 
ed a  departure  from  the  original  cause  of  ac- 
tion, or  because  It  introduced  a  new  and 
different  cause  of  action,  was  not  made,  and 
the  question  does  not  arise  on  demurrer.  31 
Cyc.  463.  Where  plaintiff  files  an  amended 
declaration,  making  no  reference  to  the  orig- 
inal, the  original  is  considered  as  abandoned. 
Bartley  v.  Western  Maryland  Ry.  Co.,  81  W. 
Va.  795,  95  S.  E.  443;  Shafer  v.  Security 
Trust  Co.,  82  W.  Va.  618,  97  S.  E.  290 ;  Rod- 
erick V.  Railway  Co.,  7  W.  Va.  54.  Hence 
the  demurrer  goes  only  to  the  sufficiency  of 
the  averments  in  the  amended  declaration. 
Railway  Co.  v.  Sutherland,  105  Va.  545,  54  S. 
E.  465.  The  question  should  be  raised  by 
objecting  to  the  filing  of  the  amended  decla- 
ration or  by  motion  to  exclude  it  Author- 
ities supra.  But  no  objection  was  here 
made.  The  court  had  overruled  the  demur- 
rer to  the  original  declaration  and  permitted 
plaintiff,  on  his  own  motion,  to  amend,  as  he 
had  a  right  to  do,  and  the  cause  was  re- 
manded to  rules  for  that  purpose.  The 
amended  declaration  incorporates  no  part 
of  the  original,  nor  makes  any  reference  to 
it;  hence  a  demurrer  could  not  raise  the 
question.  However,  there  is  no  departure; 
the  amendment  preserves  the  identity  of  the 
original  cause  of  action.  It  shows  plaintiff 
was  injured  while  engaged  in  the  same  serv- 
ice, in  the  same  manner  and  on  the  same  oc- 
casion as  alleged  in  the  original  declaration, 
the  only  difference  being  that  the  amended 
declaration  states  with  greater  particularity 
the  character  of  the  work  defendant  was 
then  doing  and  the  nature  of  plaintiff's  em- 
ployment therein ;  and  in  both  the  original 
and  amended  declarations  the  cause  of  ac- 
tion averred  arises  under  the  laws  of  the 
state  of  West  Virginia.    Hence,  the  case  is 


unlike  Findley  v.  Coal  &  Coke  Ry.  Co.,  su- 
pra, where  the  plaintiff  brought  his  action 
under  the  state  law,  and,  after  the  evidence 
introduced  at  the  trial  had  so  far  developed 
the  facts  as  to  render  it  apparent  that  his 
right  of  action  was  determinable  according 
to  the  federal  Employers'  Liability  Act, 
sought  to  amend  his  declaration  in  order  to 
make  it  conform  to  the  requirements  of  that 
act,  and  the  amendment  stated  a  different 
ground  or  basis  of  action,  and  was  therefore 
an  averment  of  an  entirely  new  cause  of  ac- 
tion. But  here  there  is  no  such  d^arture, 
and  the  amendment  was  proper. 

[2]  The  next  complaint  is  that  the  ccmrt 
improperly  overruled  defendant's  motion  to 
discharge  the  jury  from  further  considering 
the  case,  on  account  of  certain  improper  re- 
marks made  in  their  presence  and  hearing 
by  one  of  counsel  for  plaintiff,  after  they  had 
been  impaneled  and  sworn,  which,  it  is  claim- 
ed, were  evidently  intended  to  prejudice  the 
minds  of  the  jury  against  defendant  and 
prevent  a  fair  and  impartial  verdict.  In  the 
progress  of  the  trial  Thomas  P.  Ryan,  one  Of 
plaintiff's  counsel,  arose  and  in  the  presence 
and  hearing  of  the  Jury  said: 

"I  want  to  call  the  court's  attention  to  the 
fact  that  I  am  just  informed  that  an  employ^ 
of  the  United  Fuel  Gas  Company,  the  defend- 
ant in  this  suit,  has  a  list  of  jurors  at  this 
time,  and  has  been  insisting  on  their  going  to 
his  home,  and  wanting  them  to  say  what  they 
think  of  the  United  E\iel  Gas  Company,  and 
what  they  think  of  the  case  now  on  trial;  and 
this  is-  not  all,  there  are  other  things  being 
done  that  are  improper." 

Counsel  Insist  that  such  statement  was  ex- 
tremely prejudicial,  and  was  made  for  the 
purpose  of  inducing  the  jury  to  believe  that 
defendant,  through  its  agents,  was  endeavor- 
ing in  some  improper  manner  to  Infiuence 
them  to  render  a  verdict  in  its  favor,  and 
thereby  to  cause  a  revulsion  in  their  minds 
from  defendant  and  render  them  less  capa- 
ble of  considering  the  case  fairly  and  im- 
partially. We  do  not  hesitate  to  express  our 
disapproval  of  such  conduct  ^yn  the  part  of 
counsel.  It  was  highly  improper  and  unpro- 
fessional, and,  so  far  as  the  record  discloses, 
was  wholly  without  justification  or  excuse. 
But  it  is  not  just  that  litigants  should  be 
made  to  suffer  for  the  indecorous  remarks  and 
unprofessional  conduct  of  their  counsel*  and 
unless  the  court  can  see  that  the  Jury  were 
in  fact  improperly  swayed  or  influenced 
thereby,  it  is  not  cause  for  reversal.  The 
trial  court,  by  a  proper  instmcti(Hi  to  the 
Jury,  told  them  to  disregard  said  remarks 
and  not  to  allow  their  minds  to  be  influenced 
thereby,  but  to  decide  the  case  impartially, 
solely  according  to  the  evidence,  and  did  all 
in  its  power  to  correct  the  wrong.  State  v. 
Huff,  80  W.  Va.  468,  92  S.  B.  681;  State  t. 
Alie,  82  W.  Va.  601,  96  S.  a  lOU ;  4  Encyc. 
L.  &  P.  451. 
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[3, 4]  The  next  complaint  is  that  the  court 
erroneously  gave  plaintiff's  instructions  Nos. 
1  and  2  to  the  Jury.  In  substance  and  legal 
effect  they  are  the  same,  the  only  difference 
being  In  phraseology.  The  first  informed  the 
jury  that,  if  they  believed  from  the  evidence 
that  at  the  time  of  plaintiff's  injury  he  was 
employed  by  defendant,  and  it  was  then  en- 
gaged in  both  interstate  and  intrastate  com- 
merce, and  that  the  work  in  which  plaintiff 
was  engaged  was  done  in  the  state  of  West 
Virginia,  while  defendant  was  engaged  in  in- 
trastate commerce  therein,  and  such  intra- 
state commerce  was  clearly  separable  and 
distinguishable  from  the  interstate  work  In 
which  defendant  was  also  engaged,,  then  they 
were  informed  that,  as  to  the  work  in  which 
plaintiff  was  then  engaged,  defendant  was 
subject  to  the  Workmen's  Compensation  Act 
(Laws  1915,  c.  9)  and,  not  having  availed  it- 
self of  the  provisions  thereof,  could  not  rely 
upon  the  defenses  of  contributory  negligence, 
assumption  of  risk,  or  the  negligence  of  a 
fellow  servant. 

Because  there  was  no  conflict  in  the  evi- 
dence respecting  the  character  of  business 
in  which  defendant  was  engaged,  or  in  the 
character  of  work  In  which  plaintiff  was  em- 
ployed at  the  time  of  his  injury,  counsel  in- 
sist that  the  question  whether  defendant  was 
subject  to  the  Workmen's  Compensation  Act 
was  one  of  law  for  the  court,  and  was  there- 
fore erroneously  submitted  to  the  Jury.  Gen- 
erally it  is  error  to  submit  unmixed  ques- 
tions of  law  to  the  Jury  for  their  decision, 
but  if  the  court  does  so,  and  the  Jury  hap- 
pens to  decide  them  correctly,  a  party  is  not 
thereby  prejudiced  and  cannot  complain. 
Runnion  v.  Morrison,  71  W.  Va.  254,  76  S. 
E.  457. 

Defendant's  default  being  admitted,  and 
the  other  facts  submitted  to  the  Jury  by  the 
instructions  being  proven  and  not  denied,  the 
real  question  presented  was  one  of  unmixed 
law  for  the  court,  which  is  this:  Was  the 
work  of  digging  the  ditch  preparatory  to  lay- 
ing a  new  pipe  line  which  was  to  become, 
when  completed,  a  part  of  defendant's  trans- 
portation system,  a  work  that  is  clearly  sepa- 
rable and  distinguishable  from  its  interstate 
work?  The  question  is  answered  by  previous 
decisions  of  this  court.  Suttle  v.  Hope  Natu- 
ral Gas  Co.,  supra ;  Barnett  v.  Coal  &  Coke 
By.  Co.,  supra ;  McKee,  Adm'r,  v.  Ohio  Valley 
Electric  Ry.  Co.,  78  W.  Va.  131,  88  S.  E.  616. 
The  work  of  excavating  the  ditch  was  purely 
construction  work  within  the  state,  and  was 
clearly  separable  and  distinguishable  from 
defendant's  commercial  business.  The  pipe 
line  to  be  laid  in  the  ditch  was  no  part  of 
defendant's  means  or  appliance  for  carrying 
on  either  intrastate  or  interstate  commerce, 
nor  could  it  become  such  until  the  pipe  was 
laid.  This  is  altogether  unlike  a  case  where 
an  employ^  is  injured  while  engaged  in  re- 
X>airing  an  existing  means  or  appliance  al- 
ready devoted  to  a  commercial  purpose,  as, 


for  instance,  the  work  of  repairing  an  ex- 
isting railroad  track,  bridge  or  depot,  which 
is  already  devoted  to  commerce.  In  the  Mc- 
Kee Case,  plaintiff's  Intestate  was  killed  by 
the  falling  in  of  the  earth  upon  him  while 
he  was  making  an  excavation  for  the  founda- 
tion of  an  abutment  for  a  new  bridge,  which 
was  Intended  to  take  the  place  of  an  old  one 
then  in  use,  and  we  there  held  the  work  he 
was  doing  was  separate  and  distinct  from 
commerce.  In  the  Suttle  Case,  plaintiff's  in- 
testate was  killed  while  assisting  in  the 
erection  of  a  derrick  over  a  gas  well,  prepara- 
tory to  cleaning  out  the  well  in  order  to  ac- 
celerate the  flow  of  gas  which  was  intended 
for  both  intrastate  and  interstate  commerce, 
and  it  was  held  that  such  work  was  not 
connected  with  commerce.  But  in  the  Bar- 
nett Case  plaintiff's  intestate  was  employed 
in  transportation  work,  and  the  intrastate 
and  interstate  features  of  it  were  not  clear- 
ly separable,  and  because  of  the  provisions  of 
section  52  of  the  Workmen's  Compensation 
Act,  relating  to  employes  engaged  in  both  in- 
trastate and  interstate  work,  making  as  to 
them  a  limited  application  of  the  provisions 
and  penalties  of  the  act,  it  was  held  that  the 
act  did  not  apply  in  the  particular  instance. 
But  that  case  is  clearly  distinguishable  from 
the  present  one.  Here  the  work  in  which 
plaintiff  was  employed  is  wholly  separable 
and  distinguishable  from  defendant's  inter- 
state business,  and,  in  such  case,  the  provi- 
sions of  the  act  are  applicable  to  defendant. 
Section  52  expressly  says  the  act  shall  ai^ly 
to  an  employer  engaged  in  interstate  com- 
merce **to  the  extent  that  his  mutual  con* 
nection  with  the  work  in  this  state  Is  clearly 
separable  and  distinguishable  from  his  inter- 
state work,"  and  to  that  extent  the  act  ap- 
plies unconditionally. 

In  construing  the  federal  Employer's  Lia- 
bility Act  (Act  AprU  22,  1908,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St  §§  8657-8665])  to  deter- 
mine whether  an  employ^  was,  at  the  time 
of  his  injury,  engaged  in  interstate  transpor- 
tation, the  Supreme  Court  of  the  United 
States  holds  that  the  test  is: 

"Was  the  employ^,  at  the  time  of  the  injury, 
engaged  in  transportation  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of  it?" 
Shanks  v.  Delaware,  etc.,  R.  R.  Co.,  239  U.  S. 
556,  36  Sup.  Ct  188,  60  L.  Ed.  436,  L.  R.  A. 
1916C,  797;  New  York  Cent  R.  R.  Co.  v. 
White,  243  U.  S.  188,  37  Sup.  Ct.  247,  61  L. 
Ed.  667,  U  R.  A.  1917D,  1.  Ann.  Cas.  1917D, 
629. 

In  the  Shanks  Case  it  appears  that  he  was 
employed  in  a  railroad  machine  shop,  and  his 
work  generally  consisted  in  repairing  certain 
parts  of  locomotives  which  were  used  in 
both  intrastate  and  interstate  transportation, 
but  oh  the  day  of  his  injury  he  was  solely 
engaged  in  taking  down  and  putting  Into  a 
new  position  an  overhead  shaft  one  of  the 
shop  fixtures,  and  it  was  held  he  was  not 
then   engaged   in   interstate   transportation 
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within  the  meaning  of  the  act  In  the  White 
Case,  plaintiff's  Intestate  was  a  night  watch- 
man in  the  employ  of  the  railroad  company, 
and  his  duty  was  to  guard  tools  and  mate- 
rials intended  for  use  in  the  construction  of 
a  new  station  and  new  tracks  upon  a  line 
of  interstate  railroad.  He  received  an  in- 
jury which  resulted  in  his  death,  while  per- 
forming his  prescribed  duties,  and  the  court 
held  that  although  the  fact  was  admitted 
that  the  new  station  and  tracks  were  design- 
ed for  use  in  interstate  commerce  when  fin- 
ished, it  did  not  bring  the  case  within  the 
federal  Employer's  Liability  Act.  This  case 
is  very  similar  to  the  one  under  considera- 
tion. The  difference  between  the  character 
of  the  construction  work  in  the  two  cases 
does  not  differentiate  them.  In  Bravis  y. 
Chicago,  etc.,  R.  R.  Co.,  217  Fed.  234,  133  C. 
C.  A.  228,  a  case  decided  by  the  Circuit  Court 
of  Appeals,  the  rule  is  thus  stated: 

*'An  employd  engaged  in  the  conBtruction  of 
a  bridge,  600  feet  distant  from  a  railroad,  on 
a  cot-off  more  than  a  mile  in  length,  which  had 
never  been  provided  with  rails  or  used  as  a 
railroad,  is  not  employed  in  interstate  com- 
merce, although  his  employer  is  bo  engaged  and 
intends  to  use  the  cut-ofF  therein  when  com- 
pleted." 

The  next  point  >on  which  counsel  rely  is 
the  alleged  error  in  refusing  defendant's  per- 
emptory instruction.  It  is  predicated  on  the 
assumption  that  there  is  not  sufficient  evi- 
dence to  prove  actionable  n^ligence.  The 
negligence  on  which  plaintiff  relies  is  the 
negligence  of  a  fellow  servant,  and  th^  evi- 
dence respecting  it  is  conflicting,  but  suffi- 
cient to  support  the  verdict  By  the  Work- 
men's Compensation  Act  an  employer  who  is 
in  default  is  rendered  liable  for  the  negli- 
gence of  his  servants  or  agents,  and  is  denied 
the  defenses  of  fellow  servants,  contributory 
negligence,  and  assumption  of  risk.  In  an- 
swer to  interrogatories  propounded  to  the 
jury,  on  motion  of  the  defendant,  the  jury 
found  that,  although  the  blacksmith  had 
warned  plaintiff  of  his  danger,  he  was  not 
given  time  to  get  out  of  the  way,  and  re- 
ceived his  injury  while  attempting  to  obey 
the  warning. 

[5]  It  is  useless  to  cite  authorities  for  the 
proposition  that  $2,500  Is  not  an  excessive 
verdict  for  the  loss  of  an  eye. 

Our  conclusion  is  to  affirm  the  judgment 
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AHNBR  et  aL  v.  YOUNG  et  aL     (No*  8613.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  27,  1919.) 

(SyUahua  hy  the  Court,) 

1.  Deeds    €=»93  —  Constbuction  —  Iittent 
OF  Pabties. 

In   the   construction   of  deeds  the   purpose 
is  to  ascertain  the  intention  of  the  parties,  and* 


when  so  ascertained,  to  give  effect  to  such  in- 
tention, unless  to  do  so  violates  some  principle 
of  law  inconsistent  therewith. 

2.  Deeds  ^s»109,  115— Retention  or  Land 
BT  Gbantob— Pbesuhftion. 
The  grantor  in  a  deed,  apparently  intended 
for  a  conveyance  of  all  of  a  tract  of  land  owned 
by  him,  is  presumed  not  to  have  intended  to 
retain  a  narrow  strip  thereof,  and  upon  this 
presumption  calls  in  such  a  deed  may  be  disre- 
garded as  erroneous,  if  the  deed,  viewed  in  the 
light  of  extraneous  evidence,  is  ambiguous  in 
its  terms. 

8.  PuBLio  Lands  ^s>18&— School  Landb— 

FOBFEITUBE— RSDEHPnON— PBOOF. 

One  seeking  redemption  of  forfeited  land 
under  section  17,  c  105  (sea  4449)  Code  1913, 
must  prove  that  at  the  time  when  his  land 
became  vested  in  the  state  he  held  a  good  and 
valid  title,  legal  or  equitable,  superior  to  that 
of  any  other  claimant,  whether  that  claimant 
be  the  state  or  an  individual. 

4.  Advebsk  Possession    ^s»100(1)  —  Entst 
BT  CoLOB  OF  Titus— Extension  of  PosflES- 

BI0N*-PBBS17MPTI0N. 

One  who  enters  upon  land  under  color  of 
title  is  presumed  to  have  entered  in  accordance 
therewith ;  wherefore  his  actual  possession  of  a 
portion  of  the  property  will  by  presumption  of 
law  be  constructively  extended  to  the  bound- 
aries defined  by  his  color  of  titie,  except  so  far 
as  the  land  so  included  is  in  the  adverse  poeses- 
sion  of  another. 

6.  Adverse  Possession   ^=s»103  —  Continu- 
ous    AND     tJNINTEBBUPTBD     POBfiESSION    — 

Knowledge— Effect. 
Where  a  junior  patentee  and  his  successors 
in  title  hold  during  many  years  continuous  and 
uninterrupted  possession  of  the  land  granted 
by  the  patent  with  the  knowledge  and  acquies- 
cence of  the  owner  and  the  successive  grantees 
of  a  senior  patent  of  a  larger  acreage,  indudmg 
the  land  of  the  junior  patent,  the  owners  of  the 
junior  patent  thereby  acquire  proprietary  rights 
superior  to  those  of  the  owners  of  the  senior 
patent. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Suit  for  Injunction  by  W.  H.  Ahner  against 
J.  M.  Young  and  others,  and  J.  B.  Kendall 
and  C.  W.  Fisher,  at  first  defendants  but  aft- 
erwards coplaintlffs,  with  answers  in  nature 
of  cross-bills  by  defendants  J.  M.  Young  and 
others.  From  a  decree  dissolving  an  injunc- 
tion awarded  to  Ahner,  canceling  a  deed  to 
Kendall  and  Fisher  and  th^r  lease  to  Aimer 
as  clouds  upon  the  title  of  defendants,  and 
directing  an  accounting  and  referring  cause 
to  a  commissioner,  Kendall  and  Fisher  ap- 
peal.   Affirmed  and  remanded. 

F.  C.  Pifer,  of  Charleston,  and  B.  H.  Blagg 
and  Somerville  &  Somerville,  all  of  Point 
Pleasant,  for  appellants. 

L.  E.  McWhorter,  of  Charleston,  for  ap- 
pellee J.  M.  Young. 


^=»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Brcwn,  Jackson  ft  Knight,  B.  G.  Altizer, 
and  O.  J.  Wilkinson,  all  of  Charleston,  for 
appellee  Ohio  Fuel  Oil  Ca 

LYNCH,  J.  The  decree  brought  here  for 
review  upon  api)eal  by  J.  B.  Kendall  and.C. 
W.  Fisher,  at  first  named  defendants,  but  who 
later  became  coplaintiffs  with  W.  EL  Ahner, 
their  lessee,  dissolved  the  injunction  thereto- 
fore awarded  to  Ahner,  he  then  being  sole 
plaintiff,  but  who  has  not  appealed,  canceled 
the  deed  to  appellants  and  the  lease  by  them 
to  Ahner  as  clouds  upon  the  title  of  the  ap- 
pellees. Young  and  Ohio  Fuel  Oil  Company, 
as  prayed  in  their  answers  in  the  nature  of 
cross-bills  seeking  such  relief,  directed  an 
accounting  for  the  oils  produced  from  the 
land  in  question,  and  for  this  pnn)Ose  re- 
ferred the  cause  to  a  commissioner.  The  lease 
for  oil  and  gas  purposes  executed  by  Kendall 
and  Fisher  to  Ahner  covers  a  tract  of  83 
acres  of  land.  To  prevent  interference  by 
John  M.  Young  and  Ohio  Fuel  Oil  Company, 
his  lessee,  with  operations  thereon  for  the 
production  of  oil  and  gas,  Ahner  obtained  the 
injunction  dissolved  by  the  decree.  This  con- 
troversy concerns  the  title  to  that  tract  as  be- 
tween Kendall  and  Fisher  on  the  one  hand 
and  J.  M.  Young  on  the  other,  and  the  right 
to  produce  oU  and  gas  therefrom  as  between 
Ahner  of  the  one  part  and  the  Ohio  Fuel  Oil 
Company  of  the  other  part. 

Kendall  and  Fisher  rely  for  title  to  the  dis- 
puted area  upon  two  deeds  executed  to  them 
by  Andrew  J.  Jones,  one  dated  April  3,  1912, 
the  other  August  24,  1912,  each  of  the  two 
deeds  covering  the  same  land,  the  second 
purporting  to  give  a  more  definite  descrip- 
tion of  the  land  conveyed  by  the  first.  The 
deed  of  Api%l  3d  purports  to  vest  In  the 
grantees  in  fee  only  "the  right,  title  and  in- 
terest" of  the  grantor  in  the  tract,  and  to  de- 
fine it  by  geometrical  courses  and  measure- 
ments, while  the  deed  of  August  24th  defines 
it  by  adjolners. 

To  reach  a  correct  solution  of  the  Issue  re- 
specting title  it  is  necessary  to  determine 
whether,  as  appellants  claim,  the  33-acre 
tract  is  within  the  boundary  of  the  63,500- 
acre  tract  granted  to  John  Steele  by  the  com- 
monwealth of  Virginia  by  a  patent  dated  No- 
vember 12,  1796,  or  whether,  as  appellees 
claim,  it  Is  within  the  tract  of  180  acres 
granted  to  John  Young,  Sr.,  by  the  same  an* 
thority  by  a  patent  dated  February  — ,  1826. 
For  the  purpose  of  this  discussion  It  is  for  the 
present  necessary  only  to  concede  the  fact  to 
be  as  claimed  by  the  appellants.  Indeed  that 
concession  may,  and  as  we  shall  see  does,  ap- 
ply for  all  purposes,  because  that  tract,  if 
not  within  the  Steele  survey  exclusive  of  the 
180-acre  purvey,  is  within  the  latter  survey 
patented  to  John  Young  In  1825,  and  later 
referred  to  In  tracing  the  title  of  John  M. 
?oung  to  the  33  acres.    The  latter  area  is 
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nevertheless  within  the  Steele  survey,  xbe- 
cause  it  included  within  its  boundaries  the 
92,  100,  and  180  acre  tracts  hereinafter  re- 
ferred to,  but  expressly  excluded  from  its 
operation  the  92  and  100  acre  tracts. 

Jones,  the  grantor  of  Kendall  and  Fisher, 
acquired  the  land  to  which  he  had  any  rec- 
ord title  from  Elisha  M.  Glvens  by  deed  dated 
Decen^ber,  1902,  for  60^  acres,  all  of  which 
Jones  says  lies  west,  and  none  of  it  east,  of 
Young's  branch,  a  stream  whose  waters  flow 
through  the  180  acres,  92  acres,  and  100  acres, 
and  then  into  Elk  river,  of  which  it  is  a  trib- 
utary. Young's  branch,  therefore,  separates 
each  of  the  three  tracts  mentioned  Into  two 
parcels,  and  the  land  of  John  M.  Young  on 
which  the  Ohio  BMel  Oil  Company  has  a 
lease  lies  east  of  that  stream.  Hie  tract  of 
50^  acres  conveyed  by  Glvens  to  Jones  the 
latter  conveyed  to  W.  H.  Ewing  October  31, 
1904,  by  the  same  calls  and  description  men- 
tioned in  the  Glvens  deed  to  him.  Ewing 
still  owns  that  tract.  The  identity  of  the 
subject-matter  of  the  two  deeds,  the  deed 
from  Glvens  to  Jones  and  the  deed  of  Jones 
to  Ewing,  is  unquestioned,  and  indeed  it  may 
be  said  to  be  unquestionable.  Jones  had  no 
other  land  or  interest  in  any  other  outside 
of  the  boundary  contained  in  these  two  deeds. 
Judged  by  what  appears  in  the  record  before 
us.  That  land  in  its  entirety  is  west  and  not 
east  of  Young's  branch,  and  probably  it  is  a 
part  of  the  Steele  survey  and  outside  of  the 
180-acre  tract  However  that  may  be,  it  is 
not  land  the  title  to  which  is  in  controversy 
in  this  suit.  If  it  is  In  controversy,  Ewing, 
and  not  Kendall  and  Fisher,  is  the  true  owner 
of  the  fee,  and  Ewing  is  not  a  party  to  the 
suit 

The  land  within  which  the  33  acres  lie,  if 
J.  M.  or  Mark  Young,  as  he  is  commonly 
called,  owns  It,  is  a  part  of  the  180-acre  sur- 
vey which  the  commonwealth  of  Virginia 
granted  to  John  Young,  Mark  Young's  grand- 
father, February  — ,  1825.  John  Young  had 
theretofore  acquired  title  to  and  then  owned 
the  tract  of  92  acres,  likewise  granted  by  pat- 
ent to  John  Osborn,  Jr.,  April  3, 1788,  and  the 
tract  of  100  acres,  likewise  granted  by  patent 
to  John  Young  March  11, 1800.  Each  of  these 
three  tracts  adjoined  each  other,  thereby 
forming  one  compact  boundary  under  a  single 
ownership,  and  so  It  remained  until  Decem- 
ber 25,  1832,  when  John  Young  adopted 
Young's  branch  as  the  natural  divisional  line 
separating  each  of  the  three  tracts  into  two 
parcels,  and  conveyed  the  three  parcels  west 
of  Young's  branch  to  his  son  Charles  Young, 
and  each  of  the  three  parcels  east  of  the 
branch  to  his  son  John  D.  Young,  the  father 
of  Mark.  Charles  Young  seems  to  have  con- 
veyed to  J.  D.  Lewis  and  Matthew  Geary  the 
parcels  so  conveyed  to  him  by  his  father. 
These  parcels  Lewis  and  Geary  reconveyed 
to  John  D.   Young  May  23,   1857,   thereby 
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again  reuniting  into  one  boundary  and  one 
ownership  the  three  tracts  so  granted  to  Os- 
born  and  John  Yoimg,  the  elder,  and  as  so 
consolidated  John  D.  Young  conveyed  them 
to  his  sons  Mark  Young  and  L.  N.  Young  Sep- 
tember 20,  1867,  describing  the  quantity  as 
being  375  acres,  only  2  acres  more  than  the 
patents  purport  to  grant.  Of  this  quantity 
so  specified  L.  N.  and  Mark  Yoimg  conveyed 
222  acres  to  Milton  Young  April  6,  1891,  this 
being  the  tract  conveyed  by  John  Young,  the 
first  of  that  name,  to  his  son  Charles,  who 
conveyed  It  to  Lewis  and  Geary,  and  they  to 
J.  D.  Young.  With  this  222-acre  tract  we 
have  no  further  concern,  as  this  controversy 
Involves  only  the  residue  of  these  three  pat- 
ents; that  is,  the  area  lying  east  of  Young's 
branch.  To  no  part  of  this  area  has  Mark 
Young  since  parted  with  the  title  except  tem- 
porarily, and  then  only  as  the  result  of  a 
sheriff's  sale  for  delinquency  in  the  payment 
of  tax  assessments  thereon,  and  which  title 
he  reacquired  from  the  purchaser  December 
2.  1899. 

Appellants  advance  and  lay  most  stress 
VLj?on  the  argument  that  as  the  deeds  or  some 
of  them  in  the  chain  of  the  Young  title  call 
for  a  line  from  B  to  E,  as  these  letters  ap- 
pear on  the  ofQdal  map  filed  in  the  cause, 
coupled  with  the  fact,  admitted  to  be  true, 
that  the  corners  so  marked  and  designated 
are  Identified  and  recognized  as  true  corners 
of  other  surveys  and  called  for  in  the  100  and 
180  acre  survey  and  patents,  the  defendants 
are  concluded  thereby,  and  cannot  set  up  or 
maintain  any  claim  of  title  to  that  part  of  the 
180-acre  tract  beyond  or  northeast  of  that  line. 
The  IdO-acre  tract  lies  north  of  the  100-acre 
tract  and  between  it  and  the  Lewis  and  Don- 
nally  line.  The  deed  by  John  D.  Young  to 
"Mark  Young  and  his  brother  Lewis  contains 
this  description  of  the  land  conveyed: 

^'Commencing  on  a  beach  tree  near  the  corner 
of  survey  of  land  formerly  owned  by  Benjamin 
Slack,  Sr.,  thence  with  said  line  back  of  the 
land  owned  by  John  D.  Lewis  and  the  heirs  of 
Andrew  Donnally  up  the  river  a  straight  line  to 
land  owned  by  William  Cobb,  thence  with 
Cobb's  line  to  the  river,  being  the  same  land 
conveyed  to  me  by  Matthew  Geary  and  John  D. 
Lewis  and  John  Young,  my  father,  supposed  to 
contain  three  hundred  and  seventy-five  acres." 

The  corner  at  each  end  of  this  line  is  well 
established,  but  to  adopt  the  line  between 
them,  as  appellants  insist  should  be  done, 
would  deprive  Mark  Young  of  land  he  and  his 
predecessors  in  title  have  used,  occupied,  and 
enjoyed  without  controversy  or  Interruption 
for  nearly  a  century  and  a  quarter  as  to  some 
of  it,  and  for  nearly  a  century  as  to  the  resi- 
due. Not  only  would  he  thereby  be  deprived 
of  a  substantial  part  of  the  100-acre  survey, 
but  of  all  that  part  of  the  180-acre  tract  ly- 
ing between  the  northern  boundary  of  the 
100  acres  and  the  southern  boundary  of  the 


Lewis  and  Donnally  land  the  line  of  which  is 
called  for  in  John  D.  Young's  deed  to  his  sons 
dated  September  20,  1867,  a  result  evidently 
not  contemplated  by  the  parties  to  that  deed. 
For  if  the  line  from  B  to  E  is  to  be  adopted 
as  appellants  contend,  the  effect  would  be  to 
cut  off  a  substantial  part  of  the  100-acre 
tract,  the  part  north  of  that  line,  and  also  all 
of  the  180-acre  tract  adjoining  it  on  the  north 
and  between  it  and  the  southern  line  of  the 
Lewis  and  Donnally  land,  the  line  so  called 
for.  Besides,  the  line  for  which  appellants 
contend  touches  the  line  called  for  In  that 
deed  only  at  the  point  B,  and  as  it  proceeds 
towards  the  point  E  continues  to  depart  from 
the  Lewis  and  Donnally  line,  the  distance  be- 
tween the  two  at  that  point  northward  being 
approximately  82  poles  or  1,353  feet 

For  the  proposition  relied  on  by  appellants 
they  dte  section  1043,  2  Devlin,  Deeds  (3d 
Ed.) ;  Hunter  v.  Hume,  88  Va.  24,  13  S.  E. 
305.    This  is  the  language  of  that  section: 

"Where  a  deed  contains  a  specific  description 
of  the  property  conveyed  and  states  that  it  is 
the  same  land  conveyed  to  the  grantor  which 
covered  a  tract  of  a  larger  size,  and  redtes  the 
conveyance  to  the  grantee  of  'all  the  land  con- 
veyed to  me  by  the  de^s  aforesaid  except  snch 
portions  thereof  as  I  have  heretofore  sold,'  these 
words  are  to  be  construed  as  not  altering  the 
description  or  limiting  the  effect  of  the  prior 
granting  clause  of  the  deed,  but  as  being  a  ref- 
erence merely  to  the  claim  of  title  under  whidi 
the  grantor  holds." 

For  that  proposition  one  case  only  is  dted, 
Dow  V.  Whitney,  147  Mass.  1,  16  N.  B.  722. 
An  examination  of  that  case  discloses  a  def- 
inite intent  to  circumscribe  with  precision  the 
land  conveyed.  The  deed  construed  evinced 
a  purpose  to  limit  the  subject-matter  of  the 
conveyance  by  prescribing  the  inclosures 
with  particularity,  giving  each  and  every 
boundary  line,  and  in  specific  terms  excludes 
from  its  operation  parcels  of  the'  lot  or  tract 
theretofore  sold  by  the  grantor.  The  contest 
seems  to  have  arisen  between  the  grantee 
therein  and  the  vendees  of  parcels  reserved 
or  excepted,  for  whidi  deeds  had  not  thereto- 
fore been  executed.  The  same  conditions 
were  dealt  with  by  this  court  in  Curtis  v. 
Meadows,  99  S.  E.  286,  recently  decided,  and 
the  same  rule  was  applied.  Though  Meadows 
had  the  acreage  conveyed  to  him  by  fixed 
boundaries  well  marked  and  designated,  he 
claimed  an  additional  large  area,  the  basis 
of  the  claim  therefor  being  the  line  called  for 
in  an  old  patent  800  feet  beyond  the  desig- 
nated and  marked  comers  and  lines  described 
in  his  deed,  an  additional  acreage  to  which 
we  held  he  was  not  entitied  because  the  deed 
obviously  did  not  convey  It  to  him.  And  there 
was  therein  no  such  general  description  as 
that  contained  In  the  John  D.  Toung  deed  to 
his  sons;  nothing  in  fact  to  disclose  an  inten- 
tion to  include  land  beyond  the  definitely  di^ 
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cnmscrlbed  boundaries  except  the  mere  call 
for  the  line  of  such  patent. 
The  Virginia  case  dted  uses  this  language: 

"Particular  boundaries  govern  general  de- 
scription of  land;  and  a  false  description  is 
rejected  and  the  instrument  takes  effect  if  a 
sufficient  description  remains  to  ascertain  its 
application." 

That  statement  of  the  principle  as  con- 
tained in  the  first  point  of  the  syllabus  is  to 
be  read  and  considered  in  the  light  of  the 
facts  of  the  case,  and  when  so  read  it  is  ap- 
parently inapplicable  here.  However  that 
may  be,  one  of  the  authorities  cited  to  sup- 
port the  proposition,  and  the  others  are  per- 
haps like  it,  is  1  Greenleaf  on  Evidence,  ( 
301,  where  the  author  says: 

"Upon  applying  the  instrument  to  its  sub- 
ject-matter ♦  ♦  ♦  the  description  in  it  is 
true  in  part  but  not  true  in  every  particular, 
*  *  *  so  much  of  the  description  as  is  false 
is  rejected,  and  the  instrument  will  take  effect 
if  a  sufficient  description  remains  to  ascertain 
its  application." 

He  illustrates  his  meaning  by  a  quotation 
from  Mr.  Justice  Parke  in  Doe  d.  Smith  v. 
Galloway,  5  B.  &  Ad.  43,  51,  saying: 

"Therefore  under  a  lease  of  *all  that  part  of 
Blenheim  Park  situated  in  the  county  of  Ox- 
fordT  now  in  the  occupation  of  one  S.,  lying* 
within  certain  specified  abuttals,  *with  all  the 
houses  thereto  belonging  which  are  in  the  oc- 
cupation of  said  S.,'  it  was  held  that  a  house 
lying  within  the  abuttals,  though  not  within 
the  occupation  of  S.  would  pass.  So  by  a 
devise  of  'the  farm  called  Trogue's  Farm,  now 
in  the  occupancy  of  C  it  was  held  that  the 
whole  farm  passed,  though  it  yas  not  all  in  G.'s 
occupation." 

[1,2]  In  other  words,  the  intent  of  the 
grantor  is  to  prevail  according  to  the  well-es- 
tablished canon  of  construction  of  instru- 
ments of  every  character.  For  in  construing 
deeds  as  well  as  wills  the  purpose  is  to  ascer- 
tain the  intention  of  the  parties,  and  when 
that  intention  is  ascertained  it  will  be  effect- 
uated unless  it  violates  some  other  legal  prin- 
ciple. Irvin  V.  Stover,  67  W.  Va.  356,  67  S.  B, 
1119;  Hotchkiss  v.  Fitzgerald  Patent  Pre- 
pared Plaster  Co.,  41  W.  Va.  357,  23  S.  & 
576.  A  more  recent  declaration  of  the  same 
rule  is  found  in  Winding  Gulf  Colliery  Co. 
V.  Campbell,  72  W.  Va.  449,  78  S.  E.  384, 
wherein  it  is  said: 

"If  a  deed  contain  a  general  description  of 
property,  conforming  to  the  manifest  intention 
of  the  parties,  as  shown  by  the  situation  and 
circumstances  surrounding  them  and  the  pur- 
pose they  had  in  view,  and  also  another  de- 
scription, clearly  inconsistent  with  such  cir- 
cumstances and  purpose,  such  latter  description 
must  be  rejected  as  false  and  as  having  been 
inserted  in  the  deed  by  accident  or  mistake." 

Besides,  there  is  the  general  presumption 
that  a  grantor  does  not  intend  to  retain  the 


title  to  a  long  narrow  strip  next  to  one  of  his 
lines  when  to  do  so  is  clearly  inconsistent 
with  the  manifest  purpose  of  the  conveyance. 
Western  M.  &  M.  Co.  v.  Peytona,  etc.,  Coal 
Co.,  8  W.  Va.  406.  Or  as  said  in  Winding 
Gulf  Colliery  Co.  v.  Campbell,  supra: 

'*The  grantor  in  a  deed,  apparently  intended 
for  conveyance  of  all  of  his  land  or  all  of  a 
tract,  is  presumed  not  to  have  intended  to  re- 
tain a  narrow  strip  thereof,  and  upon  this  pre- 
sumption, calls  in  a  deed  may  be  disregarded 
as  being  erroneous,  if  the  deed,  viewed  in  the 
light  of  extraneous  evidence,  is  ambiguous  in 
its  terms." 

This  presumption  we  think  is  peculiarly  ap- 
propriate to  the  facts  and  circumstances  of 
this  case.  For  we  repeat  that  if  the  line  from 
B  to  E  is  to  limit  the  extent  of  Mark  Young's 
title  northward,  the  effect  will  be  to  deprive 
him  of  a  portion  of  the  land  to  which  we 
think  in  right  and  justice  he  is  entitled,  even 
as  far  north  of  that  line  as  the  180-acre  tract 
extends  to  the  Lewis  and  Donnally  land 
agreeably  with  the  call  in  the  deed  of  Sep- 
tember 20, 1867. 

[3-6]  This  conclusion  is  re-enforced  by  the 
fact  of  possession  by  Mark  Young  and  his 
predecessors  in  title  to  which  we  have  al- 
ready alluded,  as  well  as  the  uninterrupted 
continuity  of  such  possession  in  the  same 
family  for  an  unusual  length  of  time,  espe- 
cially when  their  possession  is  compared  with 
that  claimed  by  appellants,  a  comparison 
which  we  shall  now  proceed  to  make.  First 
of  the  latter.  This  possession  Jones,  the 
grantor  in  the  deed  to  Kendall  and  Fisher, 
claims  to  have  had  from  the  date  of  the  con-, 
veyance  to  him  by  Givens  in  1902,  and  to 
have  retained  it  until  he  conveyed  the  land  to 
Ewing  in  1904.  But  the  land  conveyed  by 
these  deeds  clearly  is  not  the  land  in  contro- 
versy, because  the  latter  is  the  land  embraced 
in  the  calls  of  the  deed  by  Jones  to  Kendall 
and  Fisher  April  3, 1912,  one  of  which  is  for 
the  Lewis  line.  Besides,  to  the  land  conveyed 
to  Kendall  and  Fisher,  Jones  appears  to  have 
had  no  title  whatever,  and  his  possession, 
therefore,  had  no  effect  by  way  of  strength- 
ening his  title  or  the  title  of  his  grantees  prior 
to  1912.  This  fiFoit  was  instituted  September 
14,  1912.  Moreover,  the  possession  of  Ahner 
under  the  deed  last  mentioned  and  his  lease 
by  the  grantees  therein  was  not  upon  the  land 
in  controversy,  but  outside  of  its  boundarie««^ 
and  on  land  to  which  neither  Jones  nor  Ken.** 
dall  and  Basher,  his  grantees,  had  the  least 
semblance  of  title.  Title  to  it  was  in  J.  M. 
Young  as  a  part  of  the  180-acre  survey  and 
patent  to  which  his  title  has  been  traced. 
And  Ohio  Fuel  Oil  Company,  Young's  lessee, 
had  entered  on  the  land,  made  a  location  for  a 
well  to  be  drilled  thereon,  and  was  in  the  act 
of  assembling  the  material  for  the  purpose  of 
erecting  a  derrick  preparatory  to  the  drilling 
of  a  well  thereon  under  the  authority  of  such 
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lease,  when  the  preparation  was  interrupted 
by  Ahner,  and  warrants  for  his  arrest  were 
executed  upon  him.  -Such  possession  as  he 
claims  to  have  had  readily  falls  within  the 
definition  found  in  Dyer  v.  Reitz,  14  Mo.  App. 
46,46: 

'*  Scrambling  possession"  is  one  "without  any 
savor  of  the  legitimate  enjoyment  of  property 
rights,  and  neither  sought  nor  secured  on  any 
such  account ;  but  which  is  only  scrambled  for, 
by  one  party  or  by  both,  because  of  some  sup- 
posed  advantage  it  may  command  in  a  pending 
struggle." 

See,  also,  81  Oyc  928,  note  38.  The  lack 
of  good  faith  on  his  part  is  evidenced  clearly 
by  his  conduct  in  obtaining  the  injunction. 
Because,  whUe  he  gave  notice  of  a  motion  to 
be  made  therefor  before  a  Judge  of  one  court, 
he  appeared  before  the  judge  of  a  circuit 
court  of  another  county,  who  without  knowl- 
edge of  such  notice  awarded  the  writ.  And  It 
was  under  its  protection  that  he  entered  upon 
the  83-acre  tract  According  to  32  Oyc.  1342, 
note  44,  ''equity  will  not  lend  its  aid  to  pro- 
tect a  possession  wrested  by  the  complainant 
from  another  by  fraud  or  violence,  his  wrong- 
ful act  affording  no  foundation  for  equitable 
jurisdiction  or  relief."  ''Possession  fraudu- 
lently obtained  will  not  suffice  to  give  equity 
jurisdiction  to  remove  cloud  from  title  to  real 
estate."  Harman  v.  Lambert,  76  W.  Va.  370, 
85  S.  E.  660. 

The  attempt  recently  made  by  appellants 
to  strengthen  their  title  and  right  of  posses- 
sion through  the  instrumentality  of  a  pro- 
ceeding to  sell  the  land  in  controversy  as  for- 
feited and  redemption  by  them  could  not  and 
did  not  accomplish  that  result.  For  to  effect 
that  result  Kendall  and  E^her  must  thereto- 
fore have  had  a  valid  title,  legal  or  equi- 
table, superior  to  that  of  any  other  claimant, 
whether  such  claimant  be  the  state  holding 
a  superior  title  by  forfeiture  or  otherwise  or 
an  Individual,  lokum  v.  Fickey,  37  W.  Va. 
762, 17  S.  B.  318 ;  State  v.  Jackson.  66  W.  Va. 
668,  49  S.  B.  466.  And  such  indeed  is  the  re^ 
quirement  of  section  17,  c.  106  (sec.  4449) 
Oode.  Without  such  title  permission  to  re- 
deem and  redemption  avail  nothing  as  against 
the  true  owner  not  a  party  thereto,  Mark 
Young  not  being  named  as  a  party  to  that 
proceeding. 

Then  what  of  Young's  possession?  To 
what  has  already  been  said  upon  this  phase 
of  the  case  it  is  only  necessary  to  make 
a  few  observations.  If  the  owner  of  the  land 
has  i)ossession  of  any  part  of  it  under  a  claim 
of  title,  such  possession  constructively  ex- 
tends to  all  parts  of  it,  even  to  the  exterior 
boundary  of  his  title  papers.  This  is  true 
whether  the  land  in  controversy  is  embraced 
by  one  or  several  tracts,  because  actual  pos- 
session within  one  of  two  or  more  adjoining 
tracts  of  land  of  the  same  owner  is  possession 


of  all  of  them.  Overton's  Heirs  r.  Davisson, 
1  Grat.  (Va.)  212,  42  Am.  Dec.  544;  State  v. 
Harman,  67  W.  Va.  447,  60  S.  E,  828.  Be- 
sides, it  is  clear  that  the  successive  owners  of 
the  180-acre  survey  and  patent  exercised 
from  time  to  time  ostensible  and  visible  con- 
trol and  dominion  over  it  even  to  the  Lewis 
and  Donnally  line,  and  the  right  so  to  do  wa^' 
recognized  by  the  owners  of  the  land  nortl 
of  that  line,  including  C.  A.  Bay,  the  presen. 
owner  of  a  part  of  such  land.  And  according 
to  the  map  the  tract  in  controversy  extends 
northward  beyond  Bay's  south  line,  thereby 
causing  an  interlock  with  his  land  on  which 
the  Ohio  Fuel  Oil  Company,  also  Bay's  lessee, 
has  drilled  at  least  two  wells,  producing  oil 
in  large  quantities.  Besides,  timber  on  the 
180-acre  tract  was  cut  by  the  authority  and 
permission  of  Young  and  of  those  under  whom 
he  holds.  As  a  matter  of  fact  at  various 
times  the  Youngs  granted  the  right  to  remove, 
and  their  vendees,  acting  upon  such  authority, 
from  time  to  time  did  remove,  the  timber 
thereon. 

But  appellants  further  contend  that  the 
possession  of  Mark  Young  combined  with  the 
possession  of  those  under  whom  he  claims  did 
not  extend  to  the  33-acre  tract,  the  argument 
to  support  the  contention  being  that  as  the 
land  was  in  its  primitive  condition  and  uain- 
closed,  there  was  and  could  be  no  such  pos- 
session. This  conclusion  is  without  warrant 
of  law  or  fact.  "The  true  or  apparent  own- 
er dwelling  upon  his  farm  by  himself  or  his 
tenant  is  as  truly  in  the  actual  possession  of 
his  waters  and  unimproved  woodland,  how- 
ever extensive  they  may  be,  as  he  is  of  his 
pastures,  fields,  and  gardens  or  that  part  of 
his  land  covered  by  his  residence."  Garrett 
y.  Bamsey,  26  W.  Va.  346.  Such  possession 
is  deemed  to  be  coextensive  with  and  limited 
only  by  the  title  or  color  of  title  under  which 
Young  claims.  "One  who  enters  upon  land 
under  color  of  title  is  presumed  to  have  en- 
tered in  accordance  therewith,  and  therefore 
his  actual  possession  of  a  portion  of  the  prop- 
erty will  by  presumption  of  law  be  construc- 
tively extended  to  the  boundaries  defined  by 
his  color  of  title,  except  in  so  far  as  the  land 
so  included  is  in  the  adverse  possession  of 
another."  State  v.  Morgan,  76  W.  Va.  92, 
96,  83  S.  B.  288,  290.  This  doctrine  of  course 
applies  also  to  possession  under  the  senior 
Steele  patent  But  no  one  claiming  title 
thereto,  so  far  as  the  record  informs  us,  ever 
contested  Young's  ownership  of  the  land  ly- 
ing south  of  the  Lewis  and  Donnally  line  and 
their  right  to  the  possession  of  such  part 
within  the  180-ac^  tract  until  appellants  at- 
tempted, through  Ahner,  to  enter  upon  the  33 
acres. 

Appellants  vigorously  urge  the  necessity 
for  trial  of  the  issues  on  the  law  side  as  by 
ejectment  or  unlawful  detainer  because  of 
the  uncertainty  as  to  the  location  of  the 
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boundary  lines  of  the  180-acre  tract.  There 
Is,  we  think,  no  such  uncertainty  that  a  court 
of  equity  in  the  exercise  of  its  legitimate  au- 
thority cannot  dispose  of  the  merits  of  their 
contention.  For  the  court  alone,  and  not  a 
jury,  must  decide  the  purport  and  intent  of 
a  deed  or  other  instrument  and  what  it  pass- 
es. These  are  questions  of  law,  not  of  fact. 
Besides,  a  court  of  equity  alone  can  grant 
the  relief  prayed  for  in  the  answers  of  ap- 
pellees, whereas  a  court  of  law  does  not  hare 
that  power. 

As  the  statement  of  facts  of  the  cause  and 
the  principles  applicable  to  them  fully  dis- 
close our  views,  other  assignments  become 
unimportant  Our  conclusion,  therefore,  is 
to  affirm  the  decree,  and  remand  the  cause. 


(126  Va,  381) 

SHELTON  V.  SHELTON. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

12,  1919.) 

1.  DivoBCB  ^s»158^Resxbiotionb  on  Remar- 

BIAOE>— AbANDONMBHT. 

Court,  in  granting  divorce  for  abandonment, 
was  not  authorized  to  decree  that  neither  par- 
ty should  again  marry  upon  ground  that  both 
had  previously  been  divorced,  under  Code  1904, 
§  2265,  providing  that,  in  granting  divorce  for 
adultery,  court  may  prohibit  guilty  party  from 
again  marrying;  such  statute  having  no  ap- 
plication to  abandonment  cases,  and  court  hav- 
ing no  right  to  impose  restriction  on  marriage 
of  divorced  party  without  statutory  grant  of 
power. 

2.  DivoBC^  <S=9l54— FiNAi,  Decbee  •—  Rbin- 

STATEXBNT  OF  SUIT— MOTION  WxTHOTTT  NO- 
TICK. 

Court,  in  granting  divorce  against  nonresi- 
dent defendant,  had  no  authority  to  include 
therein  provision  giving  either  party  an  indefi- 
nite time  after  final  decree  had  been  rendered, 
and  case  stricken  from  docket,  in  which  to  move 
to  reinstate  the  suit,  without  notice,  notwith- 
standhig  Code  1904,  §{  3233,  8293. 

Appeal  from  Corporation  Court  of  Ljnach- 
burg: 

Bill  by  Mary  E.  Shelton  against  John  Hen- 
ry Shelton.  From  decree  in  her  favor,  peti- 
tioner appeals.    Reversed,  with  directions. 

Jas.  H.  Guthrie,  of  South  Boston,  for  ap- 
pellant. , 

WHITTLE,  P.  Petitioner,  Mary  E.  Shel- 
ton, filed  her  bill  in  the  corporation  court  for 
the  city  of  Lynchburg  against  her  husband, 
John 'Henry  Shelton,  alleging  that  he  had 
willfully  abandoned  and  deserted  her  for 
more  than  three  years  prior  to  the  institu- 
tion of  her  suit,  and  praying  for  a  divorce  a 
vinculo  matrimonii.  At  the  hearing  the  court 
Altered   the  decree  under  review,   reciting 


V.  SHELTON  557 

S.E.) 

that  the  charge  of  willful  abandonment  and 
desertion  of  the  plaintiff  by  the  defendant 
for  more  than  three  years  had  been  proved, 
and  decreeing  that  the  marriage  between 
the  plaintiff  and  defendant  be  dissolved,  and 
that  the  plaintiff  be  forever  divorced  from 
her  husband,  the  defendanC  to  which  decree 
was  added  the  following  provision: 

''And  it  appearing  to  the  court  from  the  rec- 
ord in  this  cause  that  the  defendant  has  been 
several  times  divorced,  and  that  this  is  the  sec* 
ond  divorce  for  the  plaintiff,  the  court  doth  ad- 
judge, order,  and  decree  that  neither  of  said  par- 
ties shall  marry  again,  as  provided  in  section 
2265  of  the  Code  of  Virgmia  (Edition  of  1904)." 

[1]  Petitioner  assigns  as  error  the  provi- 
sion in  the  decree  **that  neither  of  said  par- 
ties shall  marry  again,"  as  authority  for 
which  the  trial  court  invokes  Code,  {  2265. 
The  section  only  applies  to  a  case  in  which 
the  ground  for  granting  the  divorce  Is  adul- 
tery, in  which  case  the  court  may  decree  that 
the  guilty  party  shall  not  marry  again.  The 
statute  has  no  application  to  a  case  like  the 
present  case  in  which  the  cause  for  divorce 
Is  abandonment  and  desertion;  and  "no 
court  can  impose  a  restriction  on  the  mar- 
riage of  a  divorced  party  without  statutory 
grant  of  power."  Browne  on  Divorce  and 
Alimony,  p.  41,  citing  Barber  v.  Barber,  16 
Cal.  378;  ElUott  v.  ElUott,  38  Md.  857; 
Sparhawk  v.  Sparhawk,  114  Mass.  355;  Mu- 
sick  V.  Musick,  88  Va.  12,  17,  13  S.  E.  302; 
2  Bishop  on  Marriage  and  Divorce  (5th  Ed.) 
§§  698,  704. 

Petitioner  also  assigns  as  error  the  provi- 
sion in  the  decree  that  gives  leave  to  either 
party  to  move  the  court  to  reinstate  the  suit 
without  notice. 

[2]  Code,  (  3293,  gives  the  court  control 
over  proceedings  in  the  clerk's  office  during 
the  preceding  vacation,  including  the  power 
to  set  aside  discontinuances  and  reinstate 
causes;  and  section  3233  provides  that  a 
nonresident  defendant,  who  has  not  been 
served  with  process  (this  case),  may  petition 
for  a  rehearing  of  a  decree  within  three 
years;  but  we  know  of  no  statute  that  au- 
thorizes a  court  to  grant  to  parties  an  in- 
definite time  within  which  to  move  the  court 
to  reinstate  a  suit  in  which  a  final  decree 
has  been  rendered,  and'  which  has  been 
stricken  from  the  docket,  without  notice.  It 
will  readily  be  perceived  how  such  procedure 
might  operate  great  prejudice  to  those  who 
have  acquired  rights  under  the  decree. 

For  these  errors,  the  decree  In  the  partic- 
ulars referred  to  must  be  reversed,  and  this 
court  will  enter  such  decree  as  the  corpora- 
tion court  ought  to  have  entered,  granting 
the  parties  a  divorce  from  the  bonds  of  mat- 
rimony In  accordance  with  the  statute  in  such 
case  made  and  provided,  and  subject  to  no 
other  restrictions. 

Reversed. 


^s9For  otber  cases  see  same  toplo  and  KBY-NUMBBR  in  all  Key-Numbered  DlgpaU  and  Indexes 
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(125  Va.  U6) 

JOHNSON  T.  ATLANTIC  COAST  LINE  R. 

CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12.  1919.) 

1.   TbIAL  «=»156(3)— DEMtTBBEB  TO    EVIDENCE 
~A  OMISSION. 

It  is  a  rule  of  decision  on  demurrer  to  plain- 
tiff's evidence  that  the  eyidence  must  be  taken 
as  true;  conflicting  evidence  for  defendant  be- 
ing disregarded. 

2.  Cabbiebs  «=»296(1)— Cabbiage  of  I^assen- 

GEBS— INJUBT. 

The  right  of  action  of  a  railroad's  passen- 
ger for  being  thrown  from  a  car  platform  to 
the  ground  when  the  car  lurdied  forward  with  a 
jerk  is  unaffected  by  the  fact  that  the  jerk  was 
caused  by  the  stopping  of  the  train  at  a  cross- 
ing to  wait  for  signals  before  pulling  into  a 
station,  a  fact  of  which  the  passenger  was  not 
apprised. 

8.  CXbbiebs  ^=>303(4)— Cabbiaqe  of  Pasben- 

QEBS— INJUBIES. 

If  a  railroad  announces  a  station,  though 
in  compliance  with  Code  1904,  S  1294d,  d.  6, 
throws  open  the  door  of  the  car,  and  apparent- 
ly stops  the  train,  and,  when  a  passenger  comes 
out  to  alight,  suddenly  starts  the  train  with  a 
jerk,  and  throws  the  passenger  of^,  the  latter 
has  a  cause  of  action  for  her  injuries. 

Error  to  Circuit  Court  of  City  of  Suffolk. 

Action  by  Lois  Johnson,  by  next  friend, 
against  the  Atlantic  C!oast  Line  Railroad 
Company.  To  review  a  Judgment  sustaining 
a  demurrer  to  her  evidence,  plaintiff  brings 
error.    Reversed. 

Jas.  H.  Corbitt  and  John  K.  Hutton,  both 
of  Suffolk,  for  plaintiff  In  error. 

Mann  &  Townsend  and  Wm.  B.  Mcllwaine, 
all  of  Petersburg,  for  defendant  In  error. 


KELLY,  J.  This  Is  a  writ  of  .error  to  a 
Judgment  sustaining  a  demurrer  to  the  evi- 
dence In  an  action  for  personal  Injuries 
brought  by  Lois  Johnson,  by  her  next  friend, 
against  the  Atlantic  Coast  Line  Railroad 
Company. 

[1]  Applying  to  the  evidence  the  familiar 
rule  of  decision  upon  a  demurrer  thereto, 
the  following  facts  must  be  regarded  as  es- 
.tablished:  The  defendant  Is  a  common 
carrier  of  passengers.  On  the  night  of  Feb- 
ruary 11,  1917,  the  plaintiff  was  a  passenger 
on  one  of  the  defendant's  trains,  having  paid 
lier  fare  to  Suffolk,  her  Intended  destination. 
'She  had  frequently  traveled  over  the  route 
Oefore  In  the  daytime,  but  this  was  her  flr^ 
trip  at  night,  and  she  was  not  familiar  with 
the  appearance  at  and  around  the  station 
after  dark.  As  the  train  approached  Suffolk, 
the  porter  called  out  "Suffolk,"  and  threw 
open  the  door  leading  to  the  front  platform 


of  the  coach.  The  train  slowed  down  to  a 
atopf  or  so  nearly  so  that  the  plaintiff  and 
others  In  the  coach  thought  It  had  come  to 
a  stop.  The  plaintiff  looked  out,  saw  electric 
lights,  and,  believing  that  she  had  arrived  at 
Suffolk,  picked  up  her  suitcase,  and  walked 
out  on  the  platform  to  get  off,  when  the  car 
suddenly  lurched  forward  with  a  jerk  of  un- 
usual violence,  which  threw  her  to  the  ground 
and  caused  the  very  serious  Injuries  for 
whidl  she  brought  this  suit. 

[2]  It  appears  that.  Just  before  the  defend- 
ant's track  reaches  the  station  at  Suffolk,  It 
crosses  the  track  of  the  Norfolk  ft  Western 
Railway  Company,  and  that  the  stop,  or  what 
appeared  to  the  plaintiff  to  be  a  stop,  at  the 
time  of  her  Injury,  was  due  to  a  proper 
operation  of  the  locomotive  by  the  engineer, 
whose  right  to  proceed  over  the  crossing  de- 
pended upon  signals  at  that  point.  The 
plaintiff's  case,  however,  Is  not  affected  by 
this  fact,  as  she  was  not  apprised  of  It.  Van 
Horn  V.  Central  Railroad,  38  N.  J.  Law,  133. 

[3]  Upon  the  only  testimony  which  we  are 
permitted  to  consider  on  the  demurrer  to  the 
evidence,  the  plaintiff  is  entitled  to  recover. 
If  a  carrier  of  passengers  announces  a  sta- 
tion, throws  open  the  door  of  the  car,  and 
apparently  stops  the  train,  and  then,  when 
a  passenger,  misled  thereby,  comes  out  of  the 
car  to  alight,  suddenly  and  without  warning 
starts  the  train  with  a  violent  jerk,  and 
throws  the  passenger  off,  the  latter,  unless 
he  has  himself  been  guilty  cl  negligence,  has 
a  cause  of  action  for  resulting  injuries.  This 
seems  to  us  the  natural  and  just  conclusion, 
and  it  Is  abundantly  supported  by  authority. 
Bartholomew  v.  N.  T.  C,  etc.,  Co.,  102  N.  T. 
716,  7  N.  B.  628;  Taber  v.  D.,  L.  &  W.  R. 
Co.,  71  N.  Y.  489;  Cincinnati,  etc.,  R.  R, 
Co.  V.  Worthington,  30  Ind.  App.  663,  65 
N.  E.  557,  66  N.  E.  478,  96  Am.  St  Rep. 
355;  So.  Ry.  Co.  y.  Roebuck,  182  Ala.  412, 
31  South.  611 ;  Van  Horn  v.  Central  Railroad, 
supra;  Kansas  City  Southern  Ry.  Co.  v. 
Davis,  83  Ark.  217,  103  S.  W.  608 ;  2  L.  R.  A- 
(N.  S.)  115,  note;  9  L.  R.  A.  (N.  S.)  1113,  note; 
8  Thomp.,  Neg.  {  2870 ;  Id.,  White's  Supp.,  f 
2870,  and  note  67 ;  4.  R.  C.  L.  pp.  1248,  1249, 
and  cases  cited. 

The  defendant  company  relies  very  strong- 
ly upon  the  provisions  of  section  1294d,  d.  6, 
of  the  Code  of  Virginia,  which  provides  that 
every  railroad  company  shall  cause  to  be  an- 
nounced twice  In  each  passenger  car,  within 
a  reasonable  time  before  Its  arrival  at  a 
station  at  which  It  Is  to  stop,  the  name  of 
such  station.  It  Is  Quite  true  that  It  was  the 
duty  of  the  company  to  have  the  station  an- 
nounced, but  it  was  negligence  to  announce 
it  In  sudi  way  and  under  such  circumstances 
as  to  mislead  the  plaintiff  to  her  Injury. 

There  was  evld^ice  on  behalf  of  the  de- 
fendant tending  to  show  that  the  plaintiff 
was  guilty  of  contributory  negligence,  but 
that  evidence  was  In  conflict  with  the  evi- 
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dence  on  her  behalf,  and  upon  the  demurrer 
must  be  disregarded. 

We  are  of  opinion  that  the  demurrer  to  the 
evidence  ought  to  have  been  overruled,  and 
CYiis  court  .will  enter  an  order  to  that  effect, 
Aud  award  Judgment  to  the  plaintiff  in  ac- 
cordance with  the  oonditioDal  verdict  of  the 
Jury. 

Reversed. 

BURKS,  J.,  absent 


(126  Va.  «4) 

PBNIOK'S  BX'R  V.  WALKER  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Wills  ^r:^440   Constbootion—Intbntion 

— ASCEBTAINICXNT  VBOK  WOBDS. 

l^e  primary  rule  of  construction  is  to  de- 
termine testator's  intention  from  the  language 
he  used,  giving  effect  to  the  will  accordingly, 
if  the  meaning  of  his  language  is  plain. 

2.  Wills  «=s>441—OoNSTBtTCjTioN— Intention 
—SituaIton  or  Tbstatob. 

If  there  be  doubt  as  to  the  meaning  of  the 
language  used  by  testator,  the  court  must  place 
itself  as  nearly  as  possible  in  his  situation  at 
time  of  execution  of  the  will. 

3.  Wills  ^=>567— Gift  undeb  Mistaken  Be- 
lief AS  TO  Amount  of*  ESbtate. 

It  being  dear  from  the  words:  "This  sum 
can  be  made  up  of  moneys  from  my  insurance 
policies,"  following  a  bluest  of  $10,000  in 
trust,  to  pay  the  interest  to  testator's  daughter 
for  a  time,  and  then  divide  the  principal  between 
her  and  her  children,  that  testator  overlooked 
the  fact  that  the  $10,000  insurance  would  go 
to  her  as  matter  of  contract,  and  that  he 
thought  he  was  dealing  with  an  estate  of  $30,- 
000,  instead  of  one  of  $20,000,  and  intended  to 
give  her  a  third  of  it,  the  conclusion  is  inevita- 
ble that,  though  such  words  were  merely  direc- 
tory, he  did  not  intend  his  daughter  to  have  both 
the  insurance  money  and  an  additional  $10,000, 
and  so  the  gift  fails. 

Appeal  from  Oircuit  Court,  Halifax 
Oonnty. 

Suit  by  Mary  C.  Penlck  Walker  against 
the  executor  of  Charles  0.  Penick,  deceas- 
ed, and  others.  From  an  adverse  decree,  the 
executor  appeals.    Reversed  and  remanded. 

Samuel  L.  Adams,  of  South  Boston,  Jas. 
B.  Cannon  and  S.  A.  Anderson,  both  of  Rich- 
mond, Clifton  H.  Penick,  of  IMscaloosa,  Ala., 
and  John  Martin,  of  Houston,  for  appellant 

H.  C.  Riely,  of  Richmond,  and  Easley  & 
Bouldin,  of  Houston,  for  appellees. 

KEIiLY,  J.  This  suit  involves  the  con- 
struction of  Bishop  Charles  C.  Penick's  will. 

Bishop  Penick  died  in  a  hospital  in  Balti- 
more in  April,  1914.    He  was  a  widower,  his 


wife  having  died  in  October,  1912,  and  he 
had  for  some  time  beei  residing  in  Halifax 
county,  making  his  home  with  his  brother,  R. 
A.  Penick.  He  had  an  only  daughter,  Mary 
Clifton  Walker,  who,  with  her  husband,  re- 
sided in  the  city  of  Frankf ort»  Ky.  At  the 
time  of  Bish<^  Penick's  death,  Mrs.  Walker 
had  one  child,  Mary  Hoge  Walker,  who  was 
about  four  years  old.  Another  child  was 
subsequently  bom,  but  has  since, died.  Mrs. 
Walker  was  comfortably  well-off,  having  ac- 
quired, through  her  mother,  an  estate  worth 
apparently  considerably  more  than  the  estate 
disposed  of  in  her  father's  will. 

At  the  date  of  the  will,  and  at  the  date  of 
Bishop  Penick's  death,  he  had  two  life  insur- 
ance policies,  one  thereof  for  the  face  amount 
of  $10,000  (subject  to  a  pronium  note),  pay- 
able to  Mrs.  Walker,  but  by  the  terms  of 
which  he  had  the  right  to  change  the  bene- 
ficiary at  will;  and  the  other  for  the  sum  of 
$2,500,  in  which  the  beneficiary  was  his  wife, 
and  as  to  which  he  did  not  have  the  right 
to  make  such  .change.  After  his  death  Mrs. 
Walker,  who,  as  the  beneficiary  as  to  the 
former  policy  and  as  the  only  child  of  her 
deceased  mother  as  to  the  latter  policy,  was 
entitled  to  all  of  the  insurance  money,  realiz- 
ed therefrom  the  total  sum  of  $9,840.37. 

The  above-mentioned  policies  represented 
the  only  insurance  which  the  testator  had  at 
the  date  of  the  will  or  at  the  date  of  his 
death,  and,  so  far  as  the  record  shows,  the 
only  insurance  which  he  had  ever  taken  out 
upon  his  life. 

The  controverted  question  in  this  case  aris- 
es out  of  the  following  language  In  the  third 
clause  in  the  will  of  Bishop  Penick,  which 
is  as  follows: 

''I  order  that  the  sum  of  ten  thousand  dol- 
lars be  set  apart  for  my  daughter,  Mary  Clifton 
Walker,  safely  invested  and  the  interest  thereof 
be  used  towards  the  support  of  herself  and  chil- 
dren if  any— especially  to  help  in  their  educa- 
tion—and when  her  youngest  child  becomes  21 
years  old,  the  sum  may  be  equally  divided  be- 
tween the  mother  and  her  child  or  children,  the 
mother  to  have  one-half  and  the  children  the 
other.  This  sum  can  be  made  up  of  money  from 
my  insurance  policies." 

The  remainder  of  the  third  clause  pur- 
ported to  confer  on  Mrs.  Walker  certain  in- 
terests in  her  mother's  real  estate  which  be- 
longed to  her  Independent  of  the  will. 

By  the  fourth  clause  the  testator  provided 
for  an  annuity  of  $50  to  his  cousin  Isabella 
Breedlove;  by  the  fifth  he  gave  a  legacy  of 
$500  to  his  brother  Robert  A.  Penick  and 
a  legacy  of  like  amotmt  to  the  wife  of  his 
brother,  Edwin  A.  Penick;  and  by  the  sixth 
he  gave  $250  each  to  five  nieces  and  nephews, 
and  then  directed  that  the  residue  of  his  es- 
tate be  converted  into  money  and  divided 
equally  between  and  among  four  institutions 
under  the  control  of  the  Protestant  Bplsco- 
pal  Church. 
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After  the  death  of  Bisbop  Penick  and  the 
qualification  of  the  executor*  Mrs.  Walker 
called  upon  the  latter  to  create  and  set  apart 
out  of  the  estate  a  trust  fund  of  $10,000  for 
herself  and  children,  claiming  that  she  was 
entitled  to  the  benefit  of  the  prorlsious  of 
the  third  clause  of  the  will  in  addition  to 
the  insurance  money  which  she  had  already 
received,  and  which  the  testator  had  evident- 
ly suppose^  would  fall  into  and  become  a 
part  of  his  estate.  The  executor  refused  to 
comply  with  this  demand  on  the  part  of  Mrs. 
Walker,  and  thereupon  she  brought  this  suit 
to  settle  the  question. 

The  cause  was  heard  upon  the  bill  and  an- 
swer of  the  executor  and  certain  other  de- 
fendants, and  upon  the  depositions  of  wit- 
nesses, and  the  circuit  court,  being  of  opinion 
that  the  mention  of  the  insurance  money 
"was  intended  by  the  testator  to  be  nothing 
more  than  a  suggestion  to  his  executor,  and 
that  it  was  not  mandatory  and  restrictive 
so  as  to  nuUi^  the  creation  of  the  trust  fund 
provided  for  in  the  said  third  clause  of  the 
will,  in  the  event  that  there  is  not  sufficient 
Insurance  money  belonging  to  the  estate  from 
which  said  fund  could  be  satisfied,"  decreed 
the  creation  of  the  trust  in  accordance  with 
the  prayer  of  the  bill.  From  that  decree  this 
appeal  was  allowed. 

We*  have  been  referred  to  a  number  of 
rules  for  the  construction  of  wills,  and  in 
support  thereof  many  authorities  have  been 
cited.  As  in  the  majority  of  such  cases, 
however,  rules  of  construction  and  Judicial 
precedents  are  not  very  helpful.  "After  all 
but  little  aid  can  be  derived  in  the  construc- 
tion of  wills  from  adjudged  cases,  as  each 
case  must  be  governed  by  its  own  particular 
facts  and  circumstances.  It  has  therefore 
been  well  said  that  it  'may  be  doubted  if  any 
other  source  of  enlightenment  in  the  con- 
struction of  a  will  is  of  much  assistance  than 
the  application  of  natural  reason  to  the  Ian- 
|guage  of  the  instrument  under  the  light 
which  may  be  thrown  upon  the  intent  of  the 
testator  by  the  extrinsic  circumstances  sur- 
rounding its  execution,  and  connecting  the 
parties  and  the  property  devised  with  the 
tf^stator  and  with  the  instrument  itself."* 
Cole  ▼.  Cole,  79  Va.  251,  256. 

[1-3]  The  primary  consideration  and  rule 
of  construction  is  to  determine  the  intention 
of  the  testator  from  the  language  which  he 
has  used.  If  the  meaning  of  his  language  is 
plain,  the  will  must  be  given  effect  accord- 
ingly. This  rule  is  familiar  and  elementary, 
and  to  it  all  others  are  subordinate  and  sub- 
servient If  there  be  doubt  as  to  the  mean- 
ing, then  the  auxiliary  or  subordinate  rule  to 
be  first  applied,  and  the  one  of  most  useful- 
ness and  importance,  is  for  the  court  to 
place  itself  as  nearly  as  possible  in  the  sit- 
uation of  the  testator  at  the  time  of  the  exe- 
cution of  the  will.  In  this  case  the  language 
of  the  testator. is  not  plain.  He  does  not 
make  it  clear  whether  the  words  "diis  sum 


can  be  made  up  of  mohey  from  my  insur- 
ance policy"  were  restrictive  or  mer^  di- 
rectory. We  cannot  say  certainly  from  a 
mere  reading  of  the  will  whether  he  meant 
to  say  that  the  trust  fund  was  to  be  created 
only  in  case  the  insurance  money  was  suffi-. 
dent  for  the  purpose,  or  merely  meant  to 
suggest  that  this  would  be  a  convenient 
source  from  which  to  get  it  In  view  of  this 
doubt  we  must  look  to  the  situation  and 
place  ourselves  as  nearly  as  we  can  in  his 
position  at  the  time  he  wrote  the  will.  In 
doing  this  we  find  that  he  had  two  insurance 
policies,  and  only  two.  They  would  not  be- 
long to  his  estate,  but  manifestly  he  thought 
he  had  the  power  to  control  the  proceeds 
thereof  by  testamentary  provision.  There  is 
no  escape  from  this  latter  conclusion.  It 
is  not  reasonable  to  suppose  that  he  thought 
his  daughter  might  or  would  release  $10,000 
of  insurance  money  belonging  absolutely  to 
her  in  exchange  for  a  trust  fund  upon  which 
she  was  to  have  for  a  probably  long  and  cer- 
tainly indefinite  period  only  the  income,  and 
at  the  end  of  that  period  receive  only  one- 
half  of  the  principal  as  her  own;  nor  is  it 
reasonable  to  suppose  that  the  testator  imag- 
ined that  the  executor  would  or  could  use 
his  daughter's  money  in  the  creation  of  the 
trust  fund.  He  simply  either  overlooked  the 
provisions  of  the  policies  as  to  the  beneficia- 
ry or  misapprehended  the  legal  effect  of  such 
provisions.  This  is.  not  only  a  perfectly  plain 
conclusion,  but  it  is  not  controverted.  It  was 
expressly  conceded,  and  indeed  contended,  by 
appellee's  counsel  during  the  oral  argumoit 
before  us,  that  Bishop  Penick  thought  he 
could  dispose  of  the  insurance  by  will,  that 
this  is  the  reason  for  his  reference  thereto, 
and  that  he  overlooked  the  fact  that  the  eo- 
tire  fund  would  go  to  his  daughter  as  a  mat- 
ter of  contract  under  the  terms  of  the  poli- 
cy.   And  in  their  brief  they  say: 

"Eivldently  Bishop  Penick  bad  the  insaraoce 
policies  in  miiid  as  a  means  of  payment  of  this 
bequest,  and  witfaont  knowledge  of  his  1b(^  of 
power  over  them  so  suggested ;  he  did  not  by 
his  words,  however,  as  pointed  out  before,  make 
the  bequest  apply  exclusively  from  that  source." 

This,  we  think,  is  the  end  of  the  case.  It 
simply  means  that  the  testator  thought  he  was 
dealing  with  an  estate  worth  about  $30,000 
instead  of  about  $20,000  (the  latter  figure 
representing  about  the  value  of  the  estate 
less  the  insurance),  and  of  that  estate  be  in- 
tended to  give  to  his  daughter  (already  wdl 
provided  f3r)  about  one-third  In  the  form  of 
a  trust  fund  as  provided  for  in  clause  3. 
Assuming,  as  he  did,  that  the  insurance  mon- 
ey would  fall  into  the  estate,  of  course  he 
very  naturally  did  not  care  particularly 
about  the  source  from  which  the  trust  fund 
should  be  taken,  and  he  merely  meant  to  say 
that  it  could  come  from  the  insurance  as  a 
quick  and  ready  source.  We  do  not  doubt, 
therefore,  that,  as  argued  and  aa  stated  in 
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the  decree  of  tlie  lower  court,  the  reference 
to  the  Insurance  was  merely  intended  as  tf 
suggestion  to  his  executor,  and  was  not,  in 
that  sense,  intended  to  be  mandatory  or  re- 
strictive. But  it  does  not  at  all  follow  from 
this  directory  reference  to  the  insurance  that 
he  intended  the  $10,000  to  be  set  aside  re- 
gardless of  such  insurance.  Upon  the  con- 
trary, when  once  it  is  granted,  as  it  is  f^nd 
must  be,  that  his  mention  of  the  insurance 
indicated  that  he  thought  he  could  dispose 
of  it  the  Inevitable  conclusion  is  that  he  did 
not  Intend  his  daughter  to  have  both  the  in- 
surance money  and  an  additional  $10,000 
trust  fund  to  come  out  of  the  residue  of  the 
estate..  In  other  words,  the  view  that  be 
thought  he  was  dealing  with  $10,000  more 
than  he  actually  had  necessarily  results  in  a 
construction  which  destroys  the  substance 
of  the  gift  in  controversy.  This,  in  turn, 
means  that  we  cannot  concern  ourselves 
about  the  interest  which  the  children  would 
have  had  in  that  gift  He  evidently  had 
them  in  mind,  but  the  only  consistent  conclu- 
sion at  which  we  can  arrive  Is  one  which  re- 
sults in  a  failure  of  the  entire  gift,  and  the 
interest  of  the  children  fails  with  it 

For  the  reasons  indicated,  the  decree  of 
the  lower  court  must  be  reversed,  and  fhis 
court  will  enter  a  decree  construing  the  will 
in  accordance  with  the  views  expressed  in 
this  opinion  and  remanding  the  cause  for 
such  further  proceeding  therein  as  may  be 
proper. 

Beversed. 

SIMS,  J.,  absent 


(125  Va.  102) 

FIBST  NAT.  BANK  OF  LOUISA  ▼.  ANDEB- 
SON. 

(Supreme  Ck>art  of  Apk>eal8  of  Virginia.    June 

12,  1910.) 

Biixs  AND  Notes  «=»422(1)— Notice  of  Pro- 
test—Wax  veb. 

Director,  who  indorsed  note  of  company, 
held,  by  his  conduct  in  admitting  liability  and 
authorisiag  and  suggesting  a  plan  of  settle- 
ment, to  have  waived  notice  of  protest,  under 
Code  1904,  {  2841a,  subsec.  100. 


(99  S.B.) 

WHITTLE,  P.  On  July  24, 1917,  the  South- 
em  Exploration  Company,  Incorporated 
(which  we  shall  designate  as  the  company), 
made  its  note  to  the  First  National  Bank  of 
Louisa  Obiereinafter  called  the  bank),  at  90 
days,  for  $1,5(X),  and  on  September  3, 1917,  the 
company  made  another  note  to  the  bank  at  30 
days,  for  $850.  Both  of  these  notes  were  in- 
dorsed by  several  of  the  directors,  including 
J.  W.  Moore  and  J.  T.  Anderson,  and  were 
discounted  by  the  bank.  Neither  of  the  notes 
was  paid  at  maturity,  and  both  were  pro- 
tested for  nonpayment,  but  notice  of  protest 
was  not  mailed  to  the  indorsers.  The  notes 
remaining  unpaid,  the  bank  proceeded  by 
motion  for  Judgment  on  each  against  the 
maker  and  indorsers  in  the  law  and  equity 
court  of  the  dty  of  Bichmond.  The  com- 
pany made  no  defense,  and  this  record  only 
concerns  the  note  for  $860  and  the  liability 
of  the  defendant  in  error,  J.  T.  Anderson,  as 
an  indorser,  who  demurred  to  the  evidence. 

The  single  question  submitted  for  de- 
termination was,  and  is,  whether  the  defend- 
ant waived  notice  of  protest.  The  trial 
court  resolved  that  issue  in  favor  of  the  de- 
fendant, and  entered  the  Judgment  under  re- 
view, sustaining  his  demurrer  to  the  evi- 
dence. 

From  the  standpoint  of  a  demurrer  to  the 
evidence,  it  appears  that  at  the  date  of  these 
notes  the  company  was  without  capital  and 
has  been  wholly  insolvent  hitherto;  that  the 
management,  including  the  indorsers,  were 
cognizant  of  that  condition,  and  that  the  loan 
was  made  to  the  company  on  the  faith  of  the 
financial  ability  of  J.  W.  Moore  and  J.  T. 
Anderson  as  Indorsers,  to  whom  the  bank 
looked  for  payment;  that  J.  W.  Moore,  in 
circumstances  identical  with  those  in  the 
case  of  his  Joint  indorser,  Anderson,  admits 
liability  on  the  notes  and  is  not  defending 
the  motion;  that  on  October  12,  1917;  the 
bank's  attorney  addressed  a  letter  to  Moore 
and  Anderson,  indorsers,  demanding  payment 
by  them  of  the  notes;  that  on  November  3, 
Anderson's  attorney,  in  reply  to  that  letter, 
stated  that  it  had  been  referred  to  him  '*some 
time  back,"  and  that  he  had  been  trying  to 
get  in  communication  with  two  other  in- 
dorsers, to  ascertain  w)iat  they  were  going  to 
do  about  it,  and  added: 


Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  the  First  National  Bank  of 
tionisa  agaliist  John  T.  Anderson  and  others. 
From  Judgment  for  defendant  named,  plain- 
tilf  brings  error.    Reversed. 

W.  Worth  Smith,  Jr.,  of  Louisa,  and  T. 
J.  Hoore  and  M.  J.  Fulton,  both  of  Richmond, 
for  plaintiff  in  error. 

H.  W.  Goodwyn,  of  Richmond,  for  defend- 
ant in  error. 


**My  clients  (referring  to  Moore  and  Ander- 
son) say  tfiat  so  far  as  they  are  concerned 
they  are  perfectly  willing  to  do  what  is  right 
and  proper.' 


ft 


T.  Justin  Moore,  a  member  of  the  Rich- 
mond bar,  on  behalf  of  these  two  indorsers, 
also  replied  to  the  letter  of  the  bank's  at- 
torney, giving  positive  assurance  that  they 
recognized  their  liability  and  would  see  that 
the  note  was  paid.    The  letter  concluded: 

.   "I  trust,  therefore,  you  will  give  them  an  op- 
portunity to  make  some  arrangement  for  tbe 
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settlement  of  the  note,  which  can  be  done,  I 
am  satisfied,  daring  the  latter  part  of  this 
week.  The  indorsers  on  the  note  are  highly 
responsible  financially,  and  I  can  see  that 
no  harm  can  come  to  your  dient  by  waiting 
a  few  days." 

Mr.  T.  Justin  Moore  again  wrote  the 
bank's  attorney  on  October  26tli,  In  reply  to 
a  subsequent  letter: 

"I  have  brought  your  letter  of  the  22d  to 
the  attention  of  the  parties  interested  in  the 
same,  and  beg  to  advise  that  the  directors  of 
the  company  expect  to  have  a  meeting  on  Oc- 
tober 29th,  when  they  expect  to  make  some 
plans  and  arrangements  about  the  two  notes 
which  are  due  the  Bank  of  Louisa." 

On  December  4tli,  J.  W.  Moore,  at  the  in- 
stance of  Anderson,  wrote  the  bank: 

''At  a  meeting  of  the  indorsers  of  notes  held 
by  your  bank,  I  was  requested  to  write  you 
and  ask  if  a  settlement  could  be  made  by  a  cur- 
tail and  renewal  of  the  same.  Mr.  Eden  has 
left  the  state,  and  I  do  not  think  Dr.  (Donnell 
is  in  a  position  to  pay  anything  at  this  time; 
so  you  see  it  would  be  quite  a  sum  for  Mr.  An- 
derson and  myself  to  have  to  raise  on  short 
notice.  I  know  your  duty  to  your  stockhold- 
ers is  to  safeguard  their  interest,  and  I  feel 
quite  sure  that  with  Mr.  Anderson  and  myself 
they  will  not  lose  a  dollar.  *  *  *  I  have 
indorsed  this  paper  and  shall  make  no  effort  to 
dodge  the  responsibility,  but  will  appreciate  a 
little  time  being  given  us.'' 

Th\a  letter  was  written  at  the  specific  re- 
quest of  the  defendant  Anderson,  and  Is  as 
binding  on  him  as  if  he  had  personally  made 
request  for  the  curtail  and  renewal  of  the 
notes.  Indeed,  the  gravamen  of  the  corre- 
spondence, taken  as  a  whole,  shows  that 
Anderson  not  only  admitted  his  liability  as 
an  indorsjsr  to  pay  the  notes,  but  authorized 
and  suggested  the  plan  of  settlement.  Cer- 
tainly, upon  a  demurrer  to  the  evidence,  the 
Jury  would  have  been  warranted  in  so  find- 
ing, and  that  his  conduct  was  tantamount  to 
an  Implied  waiver  of  formal  notice  of  dis- 
honor. 

The  doctrine  of  waiver  of  notice  of  dis- 
honor is  crystallized  In  the  Negotiable  In- 
struments Law  (Virginia  Code,  {  2841a,  sub- 
sec.  109),  as  follows: 

**Waiver  of  NoHce.—I^otice  of  dishonor  may 
be  waived  either  before  the  time  of  giving  no- 
tice has  arrived  or  after  the  omission  to  give 
due  notice,  and  the  waiver  may  be  express  or 
implied." 

The  statute  afiSrms  and  confirms  the  ante- 
cedent rule  on  the  subject  established  by  the 
authorities,  and  renders  the  citation  of  re- 
ported cases  superfluous. 

Upon  these  considerations,  we  feel  con- 
strained to  .reverse  the  Judgment  of  the  trial 
court,  and  to  enter  such  Judgment  as  that 
court  ought  to  have  entered,  overruling  the 


demurrer   to   the   evidence    and   rendering 
Judgment  thereon  for  the  plaintiff  in  error. 
Reversed. 

SIMS,  3.,  absent 


(125  Va.  7E8) 
KARNES   ▼.   COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

18,  1919.) 

1.  JuBT  ^=»117— Objection  to  Panext-I^iis 

— ••IlfPANBUBD." 

Under  Code  1904,  (  4018,  defendant's  ob> 
jection  that  the  Jury  was  illegally  constituted 
and  selected,  not  being  made  until  after  the 
jury  was  "impaneled,"  that  is  selected,  found 
free  from  exceptions,  and  duly  sworn,  was  prop- 
erly overruled;  it  not  appearing  that  the  ir- 
regularity was  intentional,  or  such  as  probably 
to  cause  injustice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Impanel] 

2.  OBiMUfAL  Law  «s>103CK6),  1144(8)-Jubt 

^=>58-ObJSCTIONS— PBXSUMPnON. 

While  the  statutes  with  reference  to  the 
summoning  and  impaneling  of  jurors  in  criminal 
cases  are  mandatory  and  must  be  strictly  fol- 
lowed, yet  the  appellate  court  will  indulge  every 
proper  presumption  in  favor  of  the  regularity 
of  the  proceedings,  and  will  not  reverse  the  case 
where  no  injury  is  shown,  unless  the  objection 
was  made  before  the  jury  is  sworn. 

3.   JUBT    «=»33(3)    —  JUBT    OF    "VlCINAaK"— 

Statute. 

Code  1904,  {  8065,  giving  the  corporation 
courts  concurrent  jurisdiction  with  the  cir- 
cuit courts  over  criminal  offenses  committed 
within  a  mile  of  a  city,  is  not  unconstitutonal 
as  violative  of  the  right  of  a  prisoner,  under 
Const,  art.  1,  (  8,  to  have  a  jury  of  his  "vic- 
inage," which  as  used  means  the  territorial 
jurisdiction  of  the  court  in  which  the  venue 
of  the  crime  is  laid. 

[Ed.  Note.— Fop  other  definitions,  see  Words 
and  Phrases,  Second  Series^  Jury  of  the  Vici- 
nage. 

4.  Cbzminal  Law  ^s»866(5)  —  Evidbnck- 
DbcIiAbations  or  Dxceased. 

In  a  prosecution  for  the  murder  of  a  mar- 
ried woman  with  whom  defendant  had  beeu 
maintaining  illicit  rdations,  statements  of  the 
woman  before  the  killing  that  she  was  in  fear 
of  another  man,  also  her  paramour,  other  than 
defendant  or  her  husband,  and  tiiat  he  had 
threatened  her,  held  admissible. 

6.  HoMioiDE  ^=»286<2)  •- iNSTBUOTioNa— Pos- 
session OF  Weapon  bt  Defendant. 

In  a  prosecution  for  murder,  the  giving  of 
an  instruction  that  when  a  mortal  wound  is 
given,  with  a  deadly  weapon  in  the  previooi 
possession  of  the  slayer,  without  provocation, 
it  is  prima  facie  a  willful,  deliberate,  and  pre- 
meditated killing,  held  error,  in  the  absence  of 
evidence  that  defendant  ever  had  a  pistol  or 
other  deadly  weapon. 


6s»Por  otber  cases  see  sams  topic  and  KBY-NUMBER  In  all  Koy-Number«d  Digests  and  Indezei 
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6w  HoiaciDS  «=»234(2)— Pbesenck  at  Cbims. 
The  mere  presence  of  defendant  with  deceas- 
ed at  the  time  of  the  murder  charged  was  not 
sufficient  to  justify  his  conviction. 

7.   HOMIGIDS   ^S»288  —   iNSTBUOTIOlf  —  PSE8- 

BNCK  OF  Defendant  at  Ejoxino. 

In  a  prosecution  for  murder  of  another 
man's  wife,  defendant's  paramour,  in  view  of 
the  evidence  that  defendant  was  with  the  wo- 
man when  she  was  killed,  he  was  entitled  to 
have  an  instruction  that  his  mere  presence  at 
the  time  was  not  alone  sufficient  to  justify  his 
conviction. 

&  Criminai.  Law  ^=»829(1)— Inbtbuotionb— 
Repetition. 

The  trial  court  properly  refused  requested 
instructions  which  were  repetitions  in  substance 
of  instructions  already  given. 

9.  Homicide  ^=s9v254— Mubdeb  in  Second  De- 

OBEE— SUFFICIENdr   OF   BVIDBN(». 

Evidence  held  insufficient  to  sustain  convic- 
tion of  defendant  for  murder  in  the  second  de- 
cree of  another  man's  wife,  his  paramour,  with 
whom  he  was  friendly  while  he  had  neither  mo- 
tive nor  provocation  to  commit  the  crime. 

Error  to  Corporation  Ck)urt  of  Roanoke. 

A.  H.  Karnes  was  conYlcted  of  murder  In 
the  second  degree,  and  brings  error.  Re- 
versed, and  case  remanded  for  new  trial  if 
the  Commonwealth  shall  be  so  advised. 

Hoge  &  Darnall  and  Halrston  &  Hopkins, 
all  of  Roanoke^  for  plaintiff  in  error. 

John  R  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Morton  L.  Waller- 
stein,  of  Richmond,  for  the  Commonwealth. 

PRENTIS,  J.  The  accused  was  convicted 
of  murder  in  the  second  degree  and  sen- 
tenced to  12  years'  confinement  In  the  peni- 
tentiary. 

[1]  1.  The  prisoner  objected  to  the  jury  as 
Impaneled,  upon  the  ground  that  it  was  ille- 
gally constituted  and  selected,  and  in  sup- 
port of  his  motion  had  the  original  venire 
facias  made  a  part  of  the  record.  His  objec- 
'tion  was  overruled,  and  he  excepted. 

The  question  Is  controlled  by  section  4018 
of  the  Code,  the  last  paragraph  of  which  pro- 
vides that — 

"No  irregularity  or  error  in  drawing  the 
names  or  in  making  out  or  copying  or  signing  or 
failing  to  sign  the  list  or  in  summoning  the 
persons  named  on  the  list  shall  be  cause  for 
summoning  a  new  panel  or  for  setting  aside  a 
verdict  or  granting  a  new  trial,  unless  objec- 
tion thereto  was  made  before  the  jury  was 
sworn,  and  unless  it  appears  that  such  irregu- 
larity, error,  or  failure  was  intentional  or  is 
such  as  to  probably  cause  injustice  to  the  com- 
monwealth or  to  the  accused." 

[2]  It  appears  that  six  of  the  Jurors  who 
served  were  not  in  the  list  of  jurors  named 
in  the  original  venire  facias.    If  this  objec- 


tion had  been  made-  before  the  Jury  was 
sworn,  and  the  record  failed  to  show  that  the 
additional  Jurors  had  been  lawfully  impanel- 
ed, then  It  is  clear  that  the  motion  should 
have  been  sustained.  It  appears,  however, 
from  the  bill  of  exception  that  this  objec- 
tion was  not  made  until  after  the  Jury  had 
been  Impaneled.  A  Jury. is  not  Impaneled  un- 
til It  has  been  selected,  found  free  from  ex- 
ceptions, and  duly  sworn  in  the  case,  and  In- 
asmuch as  the  clear  Inference  is  that  the 
Jury  had  been  sworn  before  the  objection 
was  made,  it  was  properly  overruled,  for  it 
does  not  appear  that  the  irregularity  was  In* 
tentlonal,  or  such  as  probably  to  cause  any 
injustice  to  the  accused.  While  the  statutes 
with  reference  to  the  summoning  and  Im- 
paneling of  Jurors  in  criminal  cases  are  man- 
datory and  must  be  strictly  followed,  yet  this 
court  will  Indulge  every  proper  presumption 
in  favor  of  the  regularity  of  the  proceedings, 
and  win  not  reverse  the  case  where  no  Injury 
Is  shown,  unless  the  objection  Is  made  before 
the  Jury  Is  sworn. 

[3]  2.  The  crime  charged  (which  was  the 
murder  of  a  married  woman  who  was  habit- 
ually maintaining  Illicit  relations  with  the 
prisoner,  and  had  previously  maintained  sim- 
ilar relations  with  other  men)  was  commit- 
ted in  the  county  of  Roanoke,  Just  outside  of 
the  city  of  Roanoke  and  within  one  mile  of 
the  city  limits.  The  accused  was  Indicted  In 
the  corporation  court  of  the  dty  of  Roanoke. 
He  demurred  to  the  Indictment,  upon  the 
ground  that  the  venue  of  the  crime  was  In 
the  county  of  Roanoke,  and  that  he  could  not 
be  tried  In  the  city,  because,  among  other 
reasons,  by  section  8  of  article  1  of  the  Vir- 
ginia Constitution,  he  was  entitled  to  a  trial 
^'by  an  Impartial  jury  In  his  vicinage." 

That  the  statute.  Code,  (  3055,  expressly 
gives  the  corporation  courts  of  the  state  con- 
current Jurisdiction  with  the  circuit  courts 
over  criminal  offenses  committed  within  one 
mile  of  a  city  Is  clear.  It  Is  claimed,  how- 
ever, that  this  statute  Is  unconstitutional,  as 
violative  of  the  constitutional  right  of  the 
prisoner  to  have  a  Jury  of  his  vicinage. 

The  rule  In  England,  from  which  we  get 
the  provision  for  a  trial  by  a  Jury  of  the 
vldnage,  is  that  the  vicinage  includes  the 
county  In  which  the  crime  is  committed.  In 
this  country,  likewise,  while  as  a  general 
rule  the  county  constitutes  the  district  (and 
hence  the  vicinage)  of  the  court  In  which 
indictments  for  crime  are  prosecuted,  still 
the  true  construction  of  the  word  "vldnage" 
as  used  in  the  Constitution  Is  that  it  corre- 
sponds with  the  territorial  Jurisdiction  of 
the  court  In  which  the  venue  of  the  crime  Is 
laid.  In  this  case,  the  corporation  court  of 
the  dty  of  Roanoke,  under  the  general  stat- 
ute referred  to,  is  vested  with  Jurisdiction  to 
try  indictments  for  crimes  committed  within 


^s»For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


564 


99  SOUTHBASXERN  REPOBtBB 


(Va. 


the  city  and  within  one  mile  of  its  corporate 
limits,  and  this  territory  constitutes  the  dis- 
trict over  whi(^  the  court  has  jurisdiction. 
Hence  a  jury  summoned  from  any  part  of 
that  district  is  a  jury  of  the  ''vicinage,"  or 
venue,  of  the  crime.  Had  the  accused  been 
indicted  in  the  county  of  Roanoke,  the  jury 
would  have  been  summoned  from  some  dis- 
trict of  the  county  remote  from  the  place  of 
the  crime,  and  the  fact  that  this  jury  was 
summoned  from  the  dty  of  Roanoke,  which 
constitutes  a  part  of  the  district  over  which 
the  corporation  court  has  jurisdiction,  is 
not  objectionable,  and  does  not  violate  the 
constitutional  provision  that  the  prisoner  is 
entitled  to  be  tried  by  a  jury  of  his  vicinage. 
The  statute  has  been  in  force  for  many  years, 
many  persons  have  doubtless  been  convicted 
thereunder,  and  its  validity  has  been  gener- 
ally accepted.  No  constitutional  right  has 
been  denied  the  accused,  and  no  sufficient 
reason  has  been  suggested  which  would  jus- 
tify us  in  holding  the  statute  unconstitu- 
tional. 

In  Ruffin's  Case,  21  Qrat  (62  Va.)  790,  this 
court  upheld  the  constitutionality  of  a  stat- 
ute which  had  been  attacked  on  this  ground 
where  a  convict  who  had  committed  a  crime 
in  the  county  of  Bath  was  tried  in  the  cir- 
cuit court  of  the  city  of  Richmond,  basing 
its  ruling  upon  the  fact  that  he  was  a  con- 
vict In  the  penitentiary,  under  the  control 
and  subject  to  the  laws  which  governed  that 
institution  and  its  Inmates. 

[4]  3.  It  is  urged  for  the  accused  that  the 
court  erred  in  excluding  evidence  of  certain 
declarations  made  to  him  and  to  others  by 
the  deceased,  indicating  her  fear  of  one 
Agee,  and  his  threats  against  her.  This  man 
Agee  had  also  been  criminally  intimate  with 
the  deceased,  and  had  been  suspected  of  the 
crime  (thoneh  he  had,  after  an  Investigation, 
been  released),  and  the  statements  which 
were  excluded  may  be  summarized  thus: 
That  while  driving  out  with  the  accused  on 
Thursday  before  the  murder,  which  occur- 
red on  the  following  Saturday  night,  just  be- 
fore she  passed  a  man  named  Strain,  she 
pulled  her  hat  down  over  her  face  as  though 
to  conceal  her  identity,  and  said  she  did  so 
because  she  was  afraid  Strain  would  tell 
Agee  that  she  was  riding  out  with  the  accus- 
ed, and  that  Agee  would  kill  her;  that  on 
Saturday,  the  afternoon  of  the  murder, 
when  by  appointment  she  was  with  the  ac- 
cused, she  kept  looking  back  after  she  left 
the  railroad  station,  because  she  was  afraid 
that  Agee  was  following  her;  that  she  feared 
violence  from  Agee;  that  she  no  longer  went 
with  Agee;  that  he  told  her  he  would  kill 
her  if  he  caught  her  with  the  accused;  that 
she  tried  to  get  her  mind  off  of  Agee,  but 
that  he  would  come  where  she  worked  to  see 
her.  The  trial  court  properly  admitted  evi- 
dence of  the  actions  of  the  deceased,  but  re- 
fused to  admit  evidence  of  her  statements, 
most  of  which  accompanied  these  actions. 


It  would  be  vain  to  attempt  to  reconcile 
all  of  the  conflicting  cases  as  to  when  such 
statements  can  be  admitted.  Much  must  be 
left  to  the  discretion  of  the  trial  judge,  but 
where  the  proper  determination  of  a  fact 
depends  upon  circumstantial  evidence,  the 
safe  practical  rule  to  follow  is  that  in  no 
case  is  evidence  to  be  excluded  of  facts  or 
circumstances  connected  with  the  principal 
transaction,  from  which  an  inference  can  be 
reasonably  drawn  as  to  the  truth  of  a  dis- 
puted fact.  8  R.  C.  L.  p.  180.  The  modern 
doctrine  in  this  connection  is  extremely  lib- 
eral tn  the  admission  of  any  circumstances 
which  may  throw  light  upon  the  matter  being 
investigated,  and  while  a  single  circumstance, 
standing  alone,  may  appear  to  be  entirely 
inunaterlal  and  irrelevant,  it  frequently  hap- 
pens that  the  combined  force  of  many  con- 
current and  related  circumstances,  each  in- 
suffldoit  in  itself,  may  lead  a  reasonable 
mind  irresistibly  to  a  conclusion.  Where 
the  inquiry  is  as  to  the  state  of  one*s  mind 
at  a  particular  time,  his  statements  and  dec- 
larations indicating  his  state  of  mind  are 
generally  admissible.  Note,  95  Am.  Dea  68; 
Mutual  Life  Ins.  Co.  v.  HiUmon,  145  U.  S. 
285, 12  Sup.  Ct  909,  36  h,  Ed.  707.  Such  dec- 
larations, when  made  simultaneoasly  with 
action,  have  been  admitted  as  exc^ytions  to 
the  hearsay  rule,  and 'have  been  character- 
ized as  ••verbal  acts."  Mr.  Wigmore  (3  Wig- 
more  on  Evidence,  §  1772)  credits  Mr.  Jus- 
tice Clifford  with  having  first  used  this  ex- 
pression, in  Insurance  Co.  v.  Mosley,  8  WalL 
411,  19  L.  Ed.  442,  where  he  says : 

"Declarations  of  a  party  to  a  transaction, 
though  he  was  not  under  oath,  if  they  were 
made  at  the  time  any  act  was  done  which  is 
material  as  evidence  in  the  issae  before  the 
court,  and  if  they  were  made  to  explain  the 
act,  or  to  anfold  its  nature  and  quality,  and 
were  of  a  character  to  have  that  effect,  are 
treated,  in  the  law  of  evidence,  as  verbal  acts, 
and,  as  such,  are  not  hearsay,  but  may  be  in- 
troduced with  the  principal  act  which  they 
accompany,  and  to  which  they  relate,  as  original 
evidence,  because  they  are  Mgarded  as  a  part 
of  the  principal  act,,  and  their  introduction  in 
evidence  is  deemed  necessary  to  define  that  act 
and  unfold  its  true  nature  and  quality." 

While  Mr.  Wigmore,  in  discussing  the  ad- 
mission of  ••verbal  acts,"  criticizes  the  sug- 
gestion as  to  unfolding,  elucidating,  and  ex- 
plaining the  nature  of  the  act,  he  fully 
agrees  with  the  view  that  the  words  accom- 
panying such  acts  are  clearly  admissible. 
Such  words,  together  with  the  act,  constitute 
the  completed  action.  To  exclude  them  is 
to  incur  the  danger  of  either  losing*  or  mis- 
interpreting the  significance  of  such  action. 
Whether  called  part  of  the  res  gestis  or  not 
is  immaterial.  Instead  of  withholding  any 
available  information  by  the  application  of 
rigid  rules  of  exclusion,  the  ••more  excellent 
way"  is  to  admit  all  testimony  which  will 
enlighten  the  triers  of  fact  in  their  quest  for 
the  truth.   The  better  view  ls»  not  bow  UtUe» 
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but  how  much  logically  competent  evldeace 
Is  admissible.  10  R.  a  L.  976;  m>te,  07 
Am.  St  Rep.  782. 

In  this  case,  the  evidence  tending  to  show 
that  the  accused  had  any  motive  for  commit- 
ting the  crime  Is  very  slight  Indeed,  If  not 
negligible,  whereas,  there  Is  much  tending 
to  create  the  suspicion  that  possibly  Agee 
was  the  guilty  agent — such  as  the  fact  that 
he  had  been  supplanted  In  the  woman's  fa- 
vor by  the  accused;  that  she  was  afraid  of 
him;  that  he  was  following  her  on  the  eve- 
ning of  the  murder  and  not  long  before  Its 
commission;  that  he  had  i)068esslon  of  a  pis- 
tol, and  that  he  was  seeking  to  buy  cartridg- 
es for  It  a  short  time  before  the  crime  was 
committed;  and  It  Is  well  settled  that,  where 
there  la  a  trend  of  facts  and  circumstances 
tending  clearly  to  point  out  some  other  per- 
son as  the  guilty  party,  the  prisoner  may  In- 
troduce any  legal  evidence  which  is  availa- 
ble tending  to  prove  that  another  person 
committed  the  crime  with  which  he  Is  charg- 
ed. 8  R.  C.  L.  186;  Carlton  v.  People,  160 
111.  181,  37  N.  E.  244,  41  Am.  St  Rep.  846; 
Stout  V.  State,  174  Ind.  896,  92  N.  E.  161, 
Ann.  Gas.  1912D,  37 ;  note,  87  L.  R.  A.  (N.  S.) 
346. 

We  have  two  cases  In  Virginia  in  which 
the  declarations  of  the  deceased  not  made  th 
the  presence  of  the  accused,  have  been  ad- 
mitted as  tending  to  show  his  guilt:  Cluverl- 
us  V.  Commonwealth,  81  Va.  803;  Tllley  v. 
Commonwealth,  89  Va.  168,  15  S.  E.  626.  In 
the  former  case,  the  statement  of  the  deceas- 
ed was  admitted  that  a  letter  which  she  had 
received  was  the  Inducement  and  cause  of 
her  going  from  her  home  to  Richmond,  where 
the  crime  was  committed. 

While  a  large  discretion  must  and  should 
remain  vested  In  the  trial  court  as  to  the  ad- 
mission of  this  class  of  testimony.  It  Is  al- 
ways safer.  In  cases  depending  upon  cir- 
cumstantial evidence  alone,  .to  admit  rather 
than  to  reject,  and  this  is  the  tendency  of 
modem  statutes  and  decisions  relating  to 
evidence.  The  testimony  to  which  we  have 
referred  would  have  been  clearly  admissible 
on  behalf  of  the  commonwealth  tn  the  prose- 
cution of  Agee  for  the  crime,  and  tn  our 
judgment  It  is  equally  admissible  In  favor 
of  the  accused  as  tending  to  show  that  he 
was  not  guilty.  This  evidence  tending  to 
show  motive  on  Agee's  part  should  have  been 
admitted  on  behalf  of  the  accused,  and  Its 
rejection  was  prejudicial  error. 

[S]  4.  The  court,  at  the  Instance  of  the 
commonwealth,  and  over  the  objection  of  the 
prisoner,  gave  this  instruction: 

No.  2.  "The  court  further  instructs  the  jury 
that  when  a  mortal  wound  is  given  with  a  dead- 
ly weapon  in  the  previous  posseBsion  of  the 
slayer  without  any,  or  upon  very  slight,  provo- 
cation, it  is  prima  facie  willful,  deliberate,  and 
premeditated  killing,  and  throws  upon  the  ac- 
cused the  necessity  of  proving  extenuating  cir- 
cumstances, for  the  rule  of  law  Is  that  a  per- 


son shall  be  taken  to  intend  that  which  he 
does,  or  which  Is  the  necessary  consequence  of 
his  act  Therefore  the  court  tells  the  jury  that, 
if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  accused  shot  and 
killed  the  deceased  as  charged  in  the  indictment 
with  a  deadly  weapon,  which  was  in  the  pre- 
vious possession  of  the  accused  without  any, 
or  upon  very  slight,  provocation,  prima  facie 
the  accused  is  guilty  of  willful,  deliberate,  and 
premeditated  killing,  unless  It  has  appeared 
from  the  evidence  in  the  case  that  there  were 
extenuating  circumstances." 

That  such  an  instruction  has  been  fre- 
quently given  in  murder  cases  in  which  it 
was  appropriate  is  true.  It  Is  also  true, 
however,  that  instructions  should  relate  to 
the  evidence  in  the  case  on  trial,  and  that 
it  is  harmful  error  to  give  an  instruction  bas- 
ed upon  assumptions  of  fact  which  do  not 
appear  in  the  evidence.  In  this  case,  while 
true  that  the  deceased  was  shot  with  a  pis- 
tol, there  is  no  testimony  which  Indicates 
that  the  prisoner  ever  had  a  pistol  or  any 
other  deadly  weapon.  In  cases  where  the 
evidence  shows  or  tends  to  show  that  the 
accused  was  in  possession  of  such  a  weapon, 
and 'used  it,  such  an  instruction  is  manifest- 
ly proper,  and  the  inferences  which  the  jury 
may  draw  from  the  fact  of  such  possession 
and  use  are  correctly  stated  in  the  instruc- 
tion complained  of.  As  there  is  no  evidence 
in  the  record  upon  which  the  instruction 
could  properly  be  based,  the  giving  of  it  con- 
stitutes harmful  error. 

[6]  The  court  refused  -to  give  two  instruc- 
tions offered  for  the  prisoner.  One  (Q)  reads 
thus: 

"The  court  instructs  the  jury  that  the  law 
presumes  that  A.  H.  Karnes  is  Innocent  of  the 
crime  with  which  he  now  stands  charged,  and 
before  there  can  he  a  conviction  in  this  case, 
the  law  requires  the  commonwealth  to  prove 
by  clear,  distinct,  and  reliable  evidence,  beyond 
a  reasonable  doubt,  that  A.  H.  Karnes  fired  the 
shot  that  killed  Mrs.  J.  B.  Kelly,  and  the  fact 
alone  tliat  he  was  present  at  the  time  she  was 
killed  is  not  sufficient  to  justify  the  jury  in 
convicting  him." 

The  other  (D)  reads  thus: 

*The  coart  instructs  the  jury  that,  notwith- 
standing the  fact  that  A.  H.  Karnes  was  pres- 
ent at  the  time  Mrs.  J.  B.  Kelly  was  shot  and 
killed,  he  is  not  to  be  prejudiced  by  the  inabil- 
ity of  the  conmionwealth  to  point  out  any  oth- 
er criminal  agent  or  person  who  committed  the 
crime,  nor  is  A.  H.  Karnes  called  upon  to  vin- 
dicate his  own  Innocence  by  naming,  or  identi- 
fying, the  guilty  man,  but  he  rests  secure  in  the 
presumption  of  innocence  until  proof  Is  adduced 
which  establishes  the  fact  beyond  all  rea- 
sonable doubt  that  he  actually  shot  and  killed 
the  deceased,  Mrs.  J.  B.  Kelly,  and  if  the  com- 
monwealth has  failed  to  prove  by  dear,  dis- 
tinct, and  reliable  evidence  beyond  all  reason- 
able doubt  that  he  shot  and  killed  the  deceased, 
the  law  requires  the  jury  to  find  him  not 
guUty." 
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Tbe  other  Instrnctions  which  had  been 
given,  both  for  the  commonwealth  and  for 
the  prisoner,  with  one  exception,  contained 
only  the  nsual  general  statements  of  law 
governing  trials  in  homicide  cases,  and  were 
correct  The  accused,  however,  was  entitled 
to  have  the  minds  of  the  Jury  directed  to  the 
specific  evidence  in  the  case.  They  had  no- 
where been  told  that  the  mere  presence  of  the 
accused  at  the  time  the  murder  was  commit- 
ted wub  not  alone  sufficient  to  justify  a  con- 
viction. That  this  is  the  law  certainly  cannot 
be  doubted.  Kent  ▼.  Commonwealth,  80  Va. 
449,  450;  McBride  v.  Commonwealth,  95  Va. 
826,  30  S.  E.  454;  Goldman  v.  Common- 
wealth, 100  Va.  878,  42  S.  E.  923. 

In  McBride  v.  Commonwealth,  supra,  it 
was  held  that  it  was  error  to  instruct  a 
Jury  that  failure  of  the  prisoner  to  disclose 
any  other  criminal  agent  was  a  circumstance 
to  be  considered  by  them  in  determining  his 
guilt,  and  that  he  is  not  to  be  prejudiced  by 
his  own  or  the  commonwealth's  inability  to 
point  out  any  other  criminal  agent. 

[7]  In  view  of  the  evidence  in  this  case, 
the  accused  was  entitled  to  have  the  Jury 
told  distinctly  and  clearly  that  his  mere 
presence  at  the  time  the  crime  was  commit- 
ted- was  not  alone  sufficient  to  Justify  a 
conviction.  The  refusal  of  these  instruc- 
tions was  also  harmful  error. 

[I]  Several  other  instructions  offered  for 
the  prisoner  were  refused,  and  exceptions 
thereto  taken;  but,  as  they  were  either  er- 
roneous or  mere  repetitions  in  substance  of 
instructions  which  had  already  been  given 
in  the  case,  the  court  properly  refused  them. 

[9]  5.  The  prisoner  moved  the  court  to 
set  aside  the  verdict  upon  the  ground  that 
the  evidence  was  insufficient  to  Justify  the 
verdict  of  guilty.  No  good  purpose  would 
be  served  by  summarizing  all  of  this  evi- 
dence. We  will  content  ourselves  with  statp 
ing  that  according  to  the  prisoner's  testi- 
mony his  relations  with  the  deceased  were 
friendly;  that  he  had  neither  motive  nor 
provocation  to  commit  the  crime;  that  the 
shot  which  killed  the  deceased  was  fired 
while  the  accused  and  she  were  together, 
out-of-doors,  on  a  dark  night,  supposing 
themselves  to  be  alone ;  that  she  was  instant^ 
ly  killed  by  a  bullet  fired  by  some  unknown 
person,  whether  directed  towards  him  or 
towards  the  deceased  he  could  not  say;  and 
that  he  immediately  ran  away  from  the  place. 
There  is  much  to  support  and  little  to  con- 
trovert this  evidence.  In  our  opinion,  the 
circumstances  relied  upon  to  show  the  guilt 
of  the  prisoner,  appearing  In  the  record,  are 
insufficient  to  sustain  the  conviction,  and 
the  trial  court  should  have  sustained  the 
motion  to  set  it  aside.  Henderson  v.  Com- 
monwealth, 98  Va.  798,  34  S.  E.  881;  Buck 
V.  Commonwealth,  116  Va.  1087,  83  S.  B. 
390 ;     Starke    v.    Commonwealth,    116    Va. 


1039,  83  S.  E.  545;  Canter  t.  Common- 
wealth, 123  Va.  794,  96  S.  E.  284. 

For  the  reasons  indicated,  this  court  will 
set  aside  the  verdict,  reverse  the  Judgment, 
and  remand  the  case  for  a  new  trial,  if  the 
commonwealth  shall  be  so  advised. 

Beversed. 


(IS  Va.  438) 

SOUTHEBN  MFG.  &  SUPPLY  CO.  v. 

KLAVAN. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  12,  1919.) 

Sales  ^s>479(15)— Failubb  to  Pat  Install- 

MBNTB— BbMEDT. 

Under  contract  reserving  title  in  seller  and 
providing  that  in  event  of  default  in  payment  of 
any  installment  all  deferred  payments  should 
become  due  and  payable  at  seller's  election,  the 
seller  in  case  of  default  could  exercise  his  elec- 
tion to  proceed  by  motion  for  recovery  of  the 
debt ;  the  remedy  afforded  by  Code  1904,  |  2462, 
not  being  exdnslTe. 

Error  to  Corporation  Court  of  Hc^ewelL 

Proceedings  by  the  Southern  Manufactur- 
ing &  Supply  Company  against  one  Klavan. 
Judgment  for  plaintiff  was  set  aside,  and 
new  trial  granted,  and  upon  the  second  trial 
there  was  Judgment  for  defendant,  and 
plaintiff  brings  error.  Beversed,  and  Judg- 
ment entered  for  plaintifT. 

W.  L.  Devany,  Jr.,  of  Hopewell,  for  plain- 
tiff in  error. 

A.  L.  Jones,  of  Monterey,  for  defendant  in 
error. 

PBENTXS,  J.  The  Southern  Manufactur- 
ing &  Supply  Company  filed  its  notice  of 
motion  for  Judgment  against  Klavan  for  the 
sum  of  $500  due  on  20  notes  of  $25  each. 
These  notes  were  for  the  balance  of  the  pur- 
chase price  of  three  pool  tables  and  equip- 
ment therefor,  sold  under  a  written  contract 
which  required  the  company  to  take  down 
the  old  tables  and  put  up  the  new  ones.  Tbe 
plaintiff  delivered  the  tables  and  commenced 
the  work  of  putting  them  in  place,  but  was 
delayed,  and  by  its  direction  the  defendant 
finished  the  work  of  putting  them  up  at  the 
cost  of  $7.50  for  labor.  The  plaintiff  re- 
served title  to  the  property  until  it  should 
have  been  fully  paid  for,  the  defendant  re- 
tained the  property  as  the  property  of  the 
plaintiff,  and  agreed  neither  to  remove  it 
nor  to  sell  or  attempt  to  sell  it,  without  the 
consent  of  the  plaintiff.  Among  other  pro- 
visions, this  appears  in  the  contract: 

''It  is  further  agreed  between  the  parties  to 
this  contract  that,  in  the  event  of  default  in 
payment  of  any  of  the  installments  for  the  peri- 
od of  30  days  from  the  time  from  which  it  or 
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tbey  are  due,  then  at  the  election  of  the  said 
party  of  the  first  part  all  the  deferred  payments 
shall  thereby  become  dae  and  payable,  and  said 
party  of  the  first  part  may  proceed  to  collect 


n 


same. 

The  defendant  pleaded,  and  the  parties 
went  to  triaL  The  Jury  returned  a  verdict 
for  the  plaintiff  for  $492.50— that  is,  for  the 
full  amount  of  the  notes,  less  $7.50  which  the 
defendant  had  expended  for  labor  In  putting 
the  tables  in  place — and  the  court  gave 
Judgment  for  the  amount  of  the  verdict,  to- 
gether with  $49.25,  attorney's  fee,  being  10 
per  cent  of  the  amount  of  the  Judgment,  as 
provided  for  in  the  notes  sued  upon,  with 
costs.  Thereafter  the  court,  upon  motion 
of  the  defendant,  during  the  same  term  of 
tlie  court,  set  aside  that  Judgment  and 
granted  a  new  trial,  upon  the  ground  that 
the  Judgment  was  contrary  to  the  law  and 
the  evidence,  to  which  action  the  plaintiff 
excepted.  Upon  the  second  trial  the  case 
was  submitted  to  the  Judge  without  evi- 
dence, and  there  was  a  Judgment  for  the  de- 
fendant, to  which  the  plaintiff  also  excepted. 

It  appears  from  the  brief  of  counsel  that 
the  reason  the  first  Judgment  was 'set  aside 
was  because  the  court  was  of  opinion  that 
the  statute  (section  2462  of  the  Code)  which 
provides  that,  where  goods  and  chattels  are 
sold  under  sudi  a  contract,  and  the  title  is 
retained  by  the  vendor,  or  a  lien  is  reserved 
thereon,  and  the  vendee  makes  default,  the 
vendor  may  proceed  by  petition  and  obt»in 
relief  by  having  the  property  sold  under 
the  orders  of  the  court,  or  by  having  it  re- 
turned to  him,  or  by  receiving  in  Badi  pro- 
ceeding such  relief  as  the  court  may  ad- 
judge him  to  be  entitled  to,  is  exclusive,  and 
that  the  vendor  has  no  other  remedy  except 
those  afforded  by  this  statute. 

If  this  was  the  reason,  it  is  clearly  in- 
sufllcient  The  statute  was  passed  in  order 
to  afford  a  remedy  in  one  proceeding  as  a 
^substitute  for  an  action  of  detinue  for  the 
recovery  of,  property,  for  a  suit  in  equity 
for  the  enforcement  of  the  lien,  and  a  decree 
for  the  balance  due.  Liquid  Carbonic  Co. 
V.  Whitehead,  115  Va.  586,  80  S.  B.  104; 
Mitchell  Ice  Co.  v.  Triumph  Blcarlc  Co., 
116  Va.  725,  82  S.  E.  730.  It  was  clearly 
not  intended  to  take  away  the  oommon-law 
remedy  of  the  vendor  to  bring  an  action  at 
law  for  the  amount  due  by  the  vendee.  In 
this  case  the  vendor  exercised  his  election 
to  proceed  by  motion  for  the  recovery  of 
the  debt.  That  under  the  contract  he  had 
this  right  is  so  clear  as  not  to  need  the 
citation  of  any  authority,  and  we  are  of 
opinion  that  the  court  erred  in  setting  aside 
the  verdict  and  Judgment  in  his  favor  upon 
the  first  trial.  This  court  will  therefore 
enter  such  Judgment  here. 

Beversed. 
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(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

DivoRCB  ^=»171— Conclusiveness. 

Since  a  decree  denying  divorce  for  deser- 
tion, either  a  vinculo  or  a  mensa,  necessarily 
determined  that  defendant  had  not  at  any  time 
prior  to  the  institution  of  that  suit  deserted 
her  husband,  it  barred  a  suit  for  divorce  for 
desertion  by  the  same  plaintiff  against  the  same 
defendant,  begun  less  than  three  years  after- 
wards. 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Bill  by  John  Dagner  against  Rosa  Dagner. 
Decree  for  complainant,  and  defendant  ap- 
peals.   Reversed,  and  bill  dismissed. 

L.  B.  Oox,  of  Norfolk,  for  appellant. 

J.  M.  Harrison,  of  Norfolk,  for  appellee. 

KBLIiY,  J.  On  December  29,  1915,  John 
Dagner  instituted,  in  the  circuit  court  of  the 
city  of  Norfplk,  a  suit  for  divorce  from  his 
wife,  Rosa  Dagner,  (barging  adultery  and  de- 
sertion. The  desertion  was  alleged  to  have 
dated  from  March  10,  1912,  and  to  have  con- 
tinued thereafter  to  the  date  of  bringing  the 
suit  The  prayer  of  the  biU  was  that  the 
complainant  ''be  granted  a  divorce  a  vinculo 
matrimonii,  but,  if  an  absolute  divorce  be 
not  granted,  that  then  a  divorce  from  bed 
and  board  may  be  granted  to  him,  and  that  in 
due  time  such  divorce  from  bed  and  board 
may  he  made  absolute  according  to  law.*' 

The  defendant,  Rosa  Dagner,  demurred  to 
and  answered  the  bill;  the  answer  denying 
all  of  the  complainant's  allegations. 

On  the  28th  of  April,  1916,  the  circuit  court 
of  the  dty  of  Norfolk  entered  a  decree, 
which,  so  far  as  material  here,  is  as  follows : 

"This  cause  came  on  this  day  to  be  heard 
upon  the  amended  bill,  answer  thereto,  and 
general  replication,  and  upon  the  evidence  of 
witnesses  heard  in  open  court,  by  consent  of 
the  parties  and  leave  of  the  court,  and  was  ar- 
gued by  counsel.  On  consideration  whereof, 
the  court  being  of  opinion  that  the  plaintiff  is 
not  entitled  to  a  divorce,  and  that  the  defend- 
ant is  not  entitled  to  alimony,  doth  adjudge, 
order,  and  decree  that  the  bill  be  dismissed  at 
the  costs  of  the  plaintiff.    •    •    •  »» 

This  decree,  by  implicatioDt  overruled  the 
demurrer,  which  had  not  theretofore  been 
passed  upon,  and  it  further  necessarily  and 
finally  adjudicated  that  the  defendant  had 
not  at  any  time  prior  to  the  institution  of 
that  suit  deserted  her  husband,  since  other- 
wise the  complainant  would  have  been  en- 
titled, under  the  prayer  of  his  bill,  to  a  di- 
vorce either  a  vinculo  or  a  mensa^ 

On  April  8,  1918,  John  Dagner  brought  the 
present  suit  against  his  wife  in  the  court  of 
law  and  chancery,  and  obtained  the  decree 
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now  under  review,  whereby  he  was  awarded 
an  absolute  divorce.  The  bill  in  this  second 
case  relies  solely  on  the  ground  of  desertion 
for  more  than  three  years,  dating  from  May 
10,  1912. 

The  defendant  answered,  denykig  all  the 
allegations  against  her,  and  she  also  filed  a 
plea  of  res  adjudicata,  accompanying  the 
same  with  the  ^record  of  the  former  suit. 
This  plea  was  overruled,  and  the  only  ques- 
tion now  before  us  is  whether  the  court  err- 
ed in  this  particular. 

No  question  was  made  as  to  the  form  or 
sufficiency  of  the  plea,  and  we  are  unable  to 
escape  the  conclusion  that  the  defense  there- 
by set  up  was  a  bar  to  the  second  suit.  In 
the  former  suit  the  question  of  desertion, 
either  for  three  years  or  for  a  shorter  period 
prior  to  its  institution,  was  directly  in  issue. 
Unlike  the  formed  adjudication  relied  upon 
in  the  plea  in  Hairston  v.  Hairston,  117  Va. 
207,  81  S.  EL  15^  the  former  adjudication  re- 
lied upon  in  the  plea  in  the  instant  case  in- 
volved, not  merely  the  question  of  a  desertion 
for  three  years,  but  the  question  of  a  deser- 
tion at  any  time  and  for  any  period  prior  to 
the  bringing  of  the  suit 

In  Miller  v.  Miller,  92  Va.  196^  23  S.  B. 
232,  the  complainant  brought  the  suit  for 
divorce  a  mensa,  alleging  cruelty  and  deser- 
tion, which  was  dismissed  on  the  merits  by 
decree  of  February  24,  1890.  In  1893  she 
brought  a  suit  for  a  divorce  a  vinculo,  mak- 
ing the  same  charges  as  in  her  former  bill, 
and  adding  the  charge  of  adultery.  The  de- 
fendant pleaded  res  adjudicata  as  to  the 
charges  of  cruelty  and  desertion.  There  be- 
ing no  proof  of  the  charge  of  adultery,  the 
trial  court  sustained  the  plea  of  res  adjudi- 
cata and  dismissed  the  bill,  and  its  action  in 
doing  so  was  affirmed  on  appeal  to  this  court. 

In  distinguishing  the  Hairston  Case  from 
the  Miller  Case,  both  cited  supra.  Judge 
Cardwell,  whb.  delivered  the  opinion  of  the 
court,  said: 

"In  that  case  [Miller  Case],  the  record  in  the 
prior  suit  and  the  final  decree  disposing  of  it, 
left  no  room  to  question  that  this  final  dispo- 
sition of  the  first  case  was  npon  its  merits, 
including  every  question  presented  by  the 
pleadings  in  the  record,  except  as  to  the  charge 
of  adultery  in  the  bill,  in  support  of  which 
there  was  no  proof  whatever;  while  in  the  case 
in  judgment  [Hairston  Case]  the  decree  in  the 
prior  case  could  not  have  been  upon  the  merits 
thereof  the  same  as  in  this  second  suit,  but 
could  only  have  been  that  the  plaintiff  was  not 
entitled  to  the  divorce  a  vinculo  matrimonii, 
upon  the  ground  of  desertion,  for  the  reason 
that  the  proof  showed  that  the  desertion  had 
cot  continued  for  the  statutory  period  of  three 
years,  for  in  that  case  the  preponderance  of 
the  proof  was  that  appellee  had,  and  without 
sufficient  or  reasonable  cause,  deserted  appel- 
lant; there  being  nothing  in  the  record  of  the 
first,  nor  any  evidence  in  the  second,  of  these 
suits  between  the  parties  which  shows  that 
the  decree  in  the  first  suit  was  not  based  solely 


on  the  ground  that  three  years  had  not  elapsed 
from  the  date  of  the  desertion  and  abandon- 
ment of  the  home  of  appellant  by  appellee  to 
the  date  of  the  suit." 

The  decree  under  review  found  "that  the 
defendant  has  willfully  abandoned  the  com- 
plainant for  more  than  three  years  next  be- 
fore the  institution  of  this  suit,"  which  was 
in  direct  conflict  with  the  finding  of  the  de- 
cree of  AprU  28,  1916,  in  the  former  suit  In 
other  words,  the  decree  of  April  28,  1916, 
necessarily  decided  that  there  had  been  no 
desertion  prior  to  December  29,  1915,  the 
date  on  which  the  former  suit  was  instituted, 
and  that  being  true  there  could  have  been  no 
desertion  for  three  years  prior  to  the  institu- 
tion of  the  instant  suit  on  April  8,  1918,  for 
the  simple  and  obvious  reason  that  the  in- 
terval between  these  last  named  dates  is  less 
than  three  years.  The  sole  issue  in  the  in- 
stant case  was  whether  the  defendant  had 
deserted  the  complainant  for  a  period  of 
three  years  as  alleged  in  the  bill,  so  as  to  be 
entitled  to  a  divorce  a  vinculo  as  prayed  for 
therein.  Upon  this  issue  the  plea  of  res  ad- 
judicata should  have  be^i  sustained,  and  for 
that. reason  the  decree  complained  of  must  be 
reversed'  and  the  bill  dismissed. 

Reversed. 

BURKS,  J.,  absent. 


(126  Va.  »0) 
NORFOLK  &  W.  RY.  CO.  ▼.  WHITEHURST. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  MAffTKB  AND  SERVANT  ^=:»129(7>— INJTT- 
aiES   TO    FlBBMAN— PbOXIMATB   CAUSB^UN- 

uoHTBD  Switch  Taboet. 

Where  fireman,  to  recover  fallen  tool,  drop- 
ped from  engine  while  running  slowly  in  night- 
time, and  ran  Into  unlighted  switch  target  in 
attempting  to  regain  engine,  whereby  he  was 
injured,  the  unlighted  switch  target  is  the 
proximate  cause  of  the  injury. 

2.  Master  and  Servant  ^s»112(4)>-Inji7bies 
TO  Fireman— Pboxikatb  Cause— Unught- 
ED  Switch  Target. 

Where  a  switch  target  is  unlighted  at  night, 
and  fireman  of  switch  engine  is  injured  by  run- 
ning into  it  in  attempting  to  get  on  slowly  mov- 
ing engine,  the  injury  was  a  "foreseeable**  one, 
though  target  was  not  designed  to  prevent  such 
injuries,  and  the  master  is  liable. 

8.  Appeal  and  Brrob  ^s>999(1>— Rbvibw— 
Verdict. 

Where  an  issue  of  fact  is  fairly  submitted 
to  jury,  their  verdict  is  condusive. 

4.  Master  and  Servant  <8=9217(1)— Injuries 
TO  Servant— Assumption  of  Risk. 
A  servant  assumes  the  risks  that  are  usual- 
ly and  ordinarily  incident  to  employment,  and 
by  continuing  in  employment  he  assumes  such 
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risks  as  become  known  to  him  daring  coarse  of 
employment,  or  which  are  open  and  obvioos. 

5.  Masteb   and    Sebvant    4s>210(3>— Inju- 

•BIBS    TO    SEBVANT— ASSUHPTION    OF    BlSK^ 

Unughtbd  Switch  Tabqet. 
A  fireman,  injored  by  running  into  nnlight- 
ed  switch  target  while  attempting  to  get  on 
slowly  moving  engine,  does  not  assume  risk  of 
injury. 

6.  Appbal  and  Bbbob  ^=9l064(4>— Hab)clb88 
Ebbob—Instbuctions—Modifigation  . 

Modification  of  requested  instruction  that 
servant  assumes  risk  of  dangers  ''normally  and 
necessarily"  incident  to  occupation,  by  substi- 
tuting ^'ordinarily"  for  quoted  words,  held  not 
prejudicial,  in  view  of  the  evidence. 

7.  Apfsai.  and  Ebbob  ^=»1170(8>— Bbvbbsai. 
— Fqbmal  Ebbobt— Declabation  Too  Long. 

That  declaration  in  action  for  injuries  to 
servant  is  too  long  is  not  ground  for  reversal, 
in  view  of  Code  1904,  {§  3246,.  8272,  relating 
to  disregard  of  formal  errors. 

Sims,  J.,  dissenting  in  part. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  one  Whitehurst  against  the  Nor- 
folk &,  Western  Railway  Company.  From  a 
judgment  for  plaindfl,  defendant  brings  er- 
ror.   Affirmed. 

Hughes,  Little  &  Seawell,  of  Norfolk,  and 
Theo.  W.  Reath,  of  Philadelphia,  Pa.,  for 
plaintiff  in  error. 

Daniel  Coleman,  B.  D.  Willis,  O.  L.  Shack- 
elford, and  N.  T.  Green,  all  of  Norfolk,  for 
defendant  in  error. 

BURKS,  J.  Whltehurst  sued  the  Norfolk 
&  Western  Railway  Company  for  a  personal 
injury,  and  recovered  a  judgment  for  $15,- 
000,  which  the  trial  court  refused  to  set 
aside,  and  to  that  judgment  this  writ  of 
error  was  awarded. 

Whitehurst  had  been  employed  as  a  fire- 
man on  a  yard  engine  of  the  railway  com- 
pany, on  its  yard  in  the  city  of  Norfolk,  for 
about  a  year  prior  to  his  injury,  though  he 
had  worked  only  *'a  few  nights"  on  that 
part  of  the  yard  on  which  he  was  Injiured. 
There  are  a  number  of  tracks  on  the  yard, 
and  at  the  switch  point  .of  each  track  con- 
necting the  aiding  with  the  lead  track  there 
is  maintained  a  switch  target,  standing  be- 
tween 2  and  8  feet  above  the  groimd,  upon 
which  there  is  a  lamp,  which  Is  kept  lighted 
at  night,  displaying  lights  of  different  colors 
to  indicate  whether  the  switch  is  open  or 
closed.  At  12  o'clock  on  the  night  of  July 
22,  1917,  Whltehurst  got  upon  the  yard  en- 
gine to  discharge  his  duties  as  fireman,  and 
about  half  an  hour  thereafter,  while  the 
engine  was  running  at  the  rate  of  about  6 
miles  an  hour,  a  pick,  which  was  (me  of  the 
necessary   tools  used  In   firing  the  engine, 


dropped  off  the  engine  to  the  ground,  and 
Whitehurst  jumped  to  the  ground,  recovered 
his  pick,  and  ran  after  the  engine  to  get  on 
again.  He  had  the  pick  in  his  left  hand, 
and,  as  he  reached  up  to  grab  the  handhold 
on  the  engine  with  his  right  hand,  he  was 
struck  by  an  unlighted  switch  target  and 
knocked  to  the  ground.  His  l^ft  hand  was 
thrown  upon  the  rail,  and  was  run  over  and 
cut  off.  He  claims  that  the  unlighted  switch 
target  was  the  proximate  cause  of  his  in- 
jury, and  that  the  failure  to  light  the  target 
was  negligence  on  the  part  of  the  company, 
which  renders  it  liable  to  him  in  damages. 
Hence  this  action. 

It  is,  admitted  that  both  the  plaintiff  and 
the  defendant  were  engaging  in  interstate 
commerce  at  the  time  of  the  injury,  and  that 
the  case  is  controlled  by  the  federal  Em- 
ployers' LiabiUty  Acts  (Act  April  22,  1908, 
c.  149,  35  Stat  65  [U.  S.  Comp.  St.  §!  8657- 
8665]:  Act  April  5,  1910,  c.  143,  36  Stat.  291). 

[1]  We  have  discussed  the  subject  of  prox- 
imate cause  in  a  number  of  cases,  and  it  is 
not  to  be  expected  that  the  discussion  shall 
be  repeated  in  every  case  of  tort  brought 
to  this  court  Each  case  must  stand  on  Its 
own  facts,  and  the  decision  be  regarded  as 
another  illustration  of  the  principle  involved. 
In  the  case  at  bar  we  have  no  difficulty  in 
saying  that  the  unlighted  switch  target  was 
the  proximate  cause  (the  causa  causans)  of 
the  plaintiff's  injury.  The  question  which 
has  given  us  concern  is  whether  the  de- 
fendant was  guilty  of  such  negligence  as 
entitled  the  plaintiff  to  recover  of  it  for  his 
injury. 

[2]  The  "foreseeableness,**  or  reasonable 
anticipation,  of  the  consequences  of  a  wrong- 
ful or  negligent  act,  is  not  the  measure  of 
liability  of  the  guilty  party,  though  it  may 
be  determinative  of  the  question  of  his  neg- 
ligence. When  once  it  has  been  determined 
that  the  act  is  wrongful  or  negligent,  the 
guilty  party  is  liable  for  all  the  consequences 
which  naturally  flow  therefrom,  whether 
they  were  reasonably  to  have  been  antici- 
pated CT  not ;  and  in  determining  whether  or 
not  the  consequences  do  naturally  flow  from 
the  wrongful  act  or  neglect,  the  case  should 
be  viewed  retrospectively — that  is  to  say, 
looking  at  the  consequences,  were  they  so 
improbable  or  unlikely  to  occur  that  it  would 
not  be  fair  and  just  to  charge  a  reasonably 
prudent  man  with  them?  If  not,  he  is  li- 
able. This  is  the  test  of  liability;  but, 
when  liability  has  been  established,  its  ex- 
tent is  to  be  measured  by  the  natural  con- 
sequences of  the  negligent  or  wrongful  act. 
The  precise  injury  need  not  have  been  antici- 
pated. It  is  enough  if  the  act  is  such  that 
the  party  ought  to  have  anticipated  that  it 
was  liable  to  result  in  injury  to  others. 
City  Gas  Co.  v.  Webb,  117  Va.  269,  84  S.  E. 
645;   Pulaski  Gaslight  Co.  v.  McClintock,  97 
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Ark.  STe,  IM  8.  W.  1189,  1199,  32  L.  B.  A. 
(N.  S.)  826;  Gooley  on  Torts  (Student's  Ed.) 
p.  83;  Hill  V.  Wlnsor,  118  Mass.  251;  25 
Harvard  Law  Review,  245,  246;  1  Shear.  & 
Red.  (5tli  Ed.)  §  28,  and  cases  cited.  In 
Ghristianson  v.  Chicago,  etc.,  R^  Ck>.,  67 
Minn.  94,  69  N.  W.  640,  one  hand  car  was 
following  too  closely  upon  another,  and  a 
sectionman  on  the  first  car  fell  off  and  was 
injured  by  being  struck  by  the  car  follow- 
ing. It  was  insisted  that  the  company  could 
not  be  held  liable,  because  it  could  not  have 
been  reasonably  anticipated  that  the  plaintiff 
would  fall  from  the  car.  In  reply  to  this 
contention  the  court  said: 

"What  a  man  may  reasonably  anticipate  is 
important,  and  may  be  decisive,  in  determining 
whether  an  act  is  negligent,  but  is  not  at  all 
decisive  in  determining  whether  that  act  is  the 
proximate  cause  of  an  injury  which  ensues.  If 
a  person  had  no  reasonable  ground  to  anticipate 
that  a  particular  act  would  or  might  result  in 
any  injury  to  anybody,  then,  of  course,  the  act 
would  not  be  negligent  at  all;  but  if  the  act  it- 
self ia  negligent,  then  the  person  guilty  of  it 
is  equally  liable  for  all  its  natural  and  proxi- 
mate consequences,  whether  he  could  have  fore- 
seen them  or  not.  Otherwise  expressed,  the 
law  is -that,  if  the  act  is  one  which  the  party 
ought,  in  the  exercise  of  ordinary  care,  to  have 
anticipated  was  liable  to  result  in  Injury  to 
others,  then  he  is  liable  for  any  injury  proxi- 
mately resulting  from  it,  although  he  could  not 
have  anticipated  the  particular  injury  which 
did  happen.  Consequences  which  follow  in  un- 
broken sequence,  without  an  intervening  effi- 
cient cause,  from  the  original  negligent  act, 
are  natural  and  proximate;  and  for  such  con- 
sequences the  original  wrongdoer  is  responsible, 
even  though  he  could  not  have  foreseen  the  par- 
ticular results  which  did  follow.  Bevan,  Neg. 
p.  97;  HUl  V.  Winsor,  118  Mass.  251;  Smith 
V.  Railway  Co.,  L.  R.  6  C.  P.  14.  For  citation 
of  cases  on  this  question,  see  16  Am.  &  Eng. 
Enc.  Law,  p.  436  et  seq.  *  *  •  Tested  by 
this  rule,  we  think  that  it  is  clear  that  the  neg- 
ligence of  those  on  the  rear  car  was  the  proxi- 
mate cause  of  plain tiflfs  injuries;  at  least,  that 
the  evidence  justified  the  jury  in  so  finding. 
Counsel  admitted  on  the  argument  that  if,  by 
derailment  or  other  accident,  the  front  car  had 
been  suddenly  stopped,  and  a  coUision  and  con- 
sequent injuries  to  plaintiff  had  resulted,  the 
negligence  of  those  on  the  rear  car  would  have 
been  the  proximate  cause.  But  we  can  see  no 
difference  in  principle  between  the  case  suppos- 
ed and  the  present  case.  The  causal  connection 
between  the  negligent  act  and  resulting  injury 
would  be  the  same  in  both  cases.  The  only 
possible  difference  is  that  it  might  be  anticipat- 
ed that  the  sudden  stoppage  of  the  car  was 
more  Ukcly  to  happen  tiian  the  falling  of  one 
of  its  occupants  upon  the  track." 

In  Isham  v.  Dow,  70  Vt  588,  591,  41  Atl. 
585,  586,  45  L.  R.  A.  87,  92,  67  Am.  St  Rep. 
691,  (393,  it  is  said: 

''Care  must  be  taken  to  distinguish  between 
what  is  negligence  and  what  the  liability  is  for 
its  injurious  consequences.  On  the  question 
of  what  is  negligence,  it  is  material  to  consid- 
er what  a  prudent  man  might  have  reasonably 


anticipated ;  but,  when  negligence  Is  once  es- 
tablished, that  consideration  is  entirely  imma- 
terial on  the  question  of  how  far  that  negli- 
gence imposes  liability." 

See,  also.  Smith  v.  Ballroad  Co.,  U  B.  6 
C.  P.;  Marsh  v.  Great  Northern  Paper  Co^ 
101  Me.  489,  64  Atl.  844. 

Undoubtedly  the  primary  object  of  the 
switch  targets  and  of  the  signals  shown 
thereon  was -to  give  information  to  the  crews 
operating  engines  and  cars  thereon  of  the 
condition  of  the  siding,  whether  open  or 
closed,  and  If,  in  consequence  of  the  failure 
of  the  defendant  to  light  a  target,  the  en- 
gine had  run  into  an  open  siding,  and  there 
collided  with  another  engine  or  car,  causing 
injury  to  the  plaintiff,  it  Is  conceded  the 
defendant  would  have  been  liable.  For  the 
piui)ose  of  avoiding  such  injuries  to  that 
class  of  employes,  the  duty  of  the  defendant 
to  have  the  lamps  on  the  targets  lighted 
was  imperative,  and  the  breach  of  that  duty 
proximately  resulting  in  and  injury  to  such 
employ^  would  plainly  have  rendered  the 
defendant  liable  to  him  for  the  resulting 
damage.  The  plaintiff  was  one  of  that  class 
of  employes  to  whom  this  imperative  duty 
was  owing  for  the  purpose  aforesaid.  This 
purpose  was  a  very  important  one,  and  he 
had  the  right  to  expect  that  so  imperative 
a  duty  would  be  performed.  Although  the 
motive  for  lighting  the  targets  was  differ- 
ent, still  the  duty  to  light  them  remained, 
and  that  duty  was  owing  by  the  defendant 
to  the  plaintiff.  The  plaintiff  had  a  rea- 
sonable expectation  that  all  lamps  on  the 
switch  targets  would  be  lighted  at  night,  and 
that  where  there  were  no  lamps  there  would 
be  no  targets,  and  this  reasonable  expecta- 
tion was  induced  by  the  obligation  resting 
upon  the  defendant  to  keep  them  lighted, 
and  its  consequent  conduct  in  doing  sa  Ko 
matter  what  the  motive  was,  there  was  an 
undertaking  on  the  part  of  the  defendant 
that  it  would  keep  the  swltdi  targets  light- 
ed at  night  for  the  use  of  the  plaintiff,  and 
if  this  undertaking  was  violated  by  the  de- 
fendant there  was  danger  of  injury  to  the 
plaintiff,  not  necessarily  the  specific  injury 
suffered,  but  injury  of  some  kind.  If  switch- 
es had  to  be  changed  or  lamps  relighted,  it 
was  necessary  for. the  plaintiff  and  others 
charged  with  these  duties  to  be  upon  the 
ground  to  discharge  them,  so  that  the  de- 
fendant knew  that  the  absence  of  lights 
would  be  a  source  of  danger,  not  only  to 
those  on  the  engines  and  cars,  but  also  to 
those  whose  duties  required  them  to  be  on 
the  ground.  The  duty  of  the  defendant  t6 
keep  the  lamps  lighted  for  one  purpose, 
coupled  with  its  regular  performance,  was, 
in  effect,  a  representation  by  the  defendant 
to  the  plaintiff,  on  which  the  latter  had  a 
right  to  rely,  that  the  lamps  on  the  targets 
would  be  kept  lighted  each  night,  and,  as  the 
plaintiff's  injury  proximately  resulted  from 
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a  reliance  upon  this  representation,  the  de- 
fendant is  liable  for  the  consequences.  Com- 
pare Vickery  v.  New  London  R.  Co.,  87  Conn. 
634,  89  Atl.  277. 

The  fact  that  the  duty,  in  the  case  at  bar, 
was  one  owing  by  the  defendant  to  the  plain- 
tiff, distinguishes  this  case  from  Chesapeake 
&  Ohio  R.  Co.  V.  Rogers,  100  Va.  324,  41  S. 
E.  732,  relied  upon  bsr  the  railroad  company. 

13]  Rule  404  of  the  defendant  declares: 

"No  person,  of  whatever  rank  or  position, 
most  be  permitted  to  absent  himself  from  duty, 
or  to  change  off  with  another  for  a  trip  or  part 
of  a  trip,  or  day,  without  first  obtaining  per- 
mission from  his  superior. 


»» 


And  from  this  it  is  argued  that,  as  the  fire- 
man left  the  engine  without  the  consent  of 
the  engineer,  he  has  no  right  of  recovery. 
The  evidence  of  the  plaintiff  was  to  the  ef- 
fect that  the  rule  was  so  uniformly  disre- 
garded, as  not  to  have  been  within  the  prac- 
tical interpretation  of  the  rule,  or  else  it  had 
been  abandoned  as  to  such  acts.  There  was 
evidence  to  the  contrary  on  behalf  of  the  de- 
fendant, but  the  question  was  fairly  submit- 
ted to  the  jury  under  instruction  8  given  at 
the  instance  of  the  defendant,  and  their  ver- 
dict is  conclusive. 

[4,  S]  One  of  the  chief  grounds  of  defense 
?vas  that  the  plaintiff  assumed  the  risk  of  the 
lights  being  out.  A  servant,  when  he  enters 
into  employment,  assumes  the  risks  that  are 
usually  and  ordinarily  incident  to  the  em- 
ployment in  which  he  engages,  and  by  con- 
tinuing in  the  service  without  complaint  he 
assumes  such  risks  as  become  known  to  him 
during  the  course  of  his  employment,  or 
which  are  so  open  and  obvious  that  they 
fehould  be  readily  and  easily  discovered  by  a 
person  of  ordinary  care  and  caution.  The 
servant  does  not  assume  the  risk  of  every 
danger  wlilch  may  arise  In  the  course  of  his 
employment.  Unlighted  switch  targets  can- 
not be  said  to  be  the  usual  and  ordinary  con- 
dition of  railway  yards  at  night,  nor  can  the 
plaintiff  be  charged  v^ith  knowledge  that  the 
light  was  out  on  the  target  which  struck 
him,  as  he  testifies  that  he  had  been  on  that 
part  of  the  yard  "just  a  few  nights,'*  and  did 
not  even  know  whefe  the  switches  were.  A 
'^servant  cannot  be  held  to  have  assume4  the 
risk  of  a  dangerous  or  unusual  condition, 
brought  about  by  the  negligence  of  the  mas- 
ter, of  which  he  was  ignorant,  and  could  not 
have  known  by  the  exercise  of  ordinary  care. 
Chesapeake  &  Ohio  R.  Co.  v.  Meadows,  119 
Va.  33,  89  S.  E.  244.  He  did  hot  know,  and, 
under  the  circumstances,  was  not  chargeable 
with  knowledge  of,  the  location  of  the 
switches;  but,  as  we  have  hereinbefore 
pointed  out,  he  had  reasonable  ground  for  be- 
lieving that,  wherever  there  was  a  switch 
target  on  the  yard,  it  would  be  shown  by 
a  lighted  lamp.    Whether  or  not  the  plain- 


tiff did  assume  the  risk  in  the  case  at  bar 
was  a  question  of  fact  for  the  jury,  which 
was  fairly  submitted  to  them  under  proper 
instructions  from  the  court,  and  their  verdict 
is  conclusive.  Chesapeake  &  Ohio  R.  Co.  v. 
Meadows,  supra,  and  cases  cited. 

In  Southern  R.  Co.  v.  Jacobs,  116  Va.  189, 
81  S.  E.  99,  and  Jacobs  v.  Southern  R.  Co., 
241  U.  S.  229,  36  Sup.  Ct.^588,  60  L.  Ed.  970, 
so  much  relied  upon  by  the  defendant,  the 
obstruction  was  not  only  open  and  obvious, 
but  its  existence  and  location  was  known  to 
the  plaintiff,  and  the  accident  occurred  in 
the  daytime.  In  Gay  v.  Southern  R.  Co.,  101 
Va.  466,  44  S.  E.'  707,  the  plaintiff  was  em- 
ployed to  work  on  a  yard  on  which  broken 
and  defective  cars  were  placed,  which  might 
cause  him  injury,  and  it  became  his  duty, 
from  the  very  nature  of  the  work  he  was  em- 
ployed to  perform,  to  keep  a  lookout  to  avoid 
Injury  from  such  cars.  This  he  failed  to  do, 
and  it  was  rightly  held  that  he  had  assumed 
the  risk.  In  Baugham  v.  New  Tork,  etc.,  R. 
Co.,  241  U.  S.  237,  36  Sup.  Ct  592,  60  Ll  Ed. 
977  (in  which  a  writ  of  error  was  refused  by 
this  court),  there  were  converging  tracks  on 
a  barge,  and  the  plaintiff,  an  Infant,  was 
crushed  between  a  car  he  was  ascending  and 
a  car  standing  on  one  of  the  tracks.  The 
danger  was  open  and  obvious,  and  it  was 
held  that  he  had  assumed  the  risk.  In  nei- 
ther of  these  cases,  nor  in  the  case  of  Boldt 
V.  Penn.  R.  Co.,  245  U.  S.  441, 88  Sup.  Ct.  139, 
62  L.  Ed.  385,  were  the  facts  at  all  similar 
to  those  iQ  the  case  at  bar.  Here  the  injury 
was  in  the  nighttime,  and  the  plaintiff  nei- 
ther knew,  nor  was  chargeable  with  knowl- 
edge, of  the  existence  of  the  obstruction 
which  caused  his  injury. 

[6]  The  defendant  also  insists  that  the 
court  erred  in  refusing  to  give  its  instruction 
9a  as  tendered  by  it  and  In  amending  said 
Instruction  as  it  did.  The  Instruction  as  ten- 
dered was  as  follows: 

"If  you  believe  from  the  evidence  that  at  the 
time  of  the  plaintiff's  injury  the  locomotive  of 
which  he  was  fireman  was  shifting  a  car  or 
cars  loaded  with  undelivered  merchandise  which 
had  come  from  a  point  or  points  beyond  the 
UmitB  of  the  state  of  Virginia,  then  the  rights 
of  the  parties  in  this  case  are  governed  by  the 
federal  Employers'  Liability  Act  of  Congress 
of  April  22,  1908.  35  Stat  65.  By  entermg 
and  continuing  in  the  service  the  employ^  as- 
sumes the  risks  of  dangers  normally  and  neo- 
essarUp  incident  to  the  occupation  in  which 
he  voluntarily  engages;  and  an  employ^  of 
mature  years  is  taken  to  assume  risks  of  this 
sort,  whether  he  is  actually  aware  of  them  or 
not 

''Even  risks  arising  out  of  the  failure  of  the 
employer  to  exercise  due  care  with  respect  of 
providing  a  safe  place  to  work  and  suitable 
and  safe  appliances  for  the  work  are  assumed 
by  the  employ^,  when  the  defect  and  risk  are 
so  obvious  that  an  ordinarily  prudent  person 
under  the  circumstances  would  have  observed 
and  appreciated  them," 
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The  amendment  consisted  in  the  substitu- 
tion of  the  word  "ordinarily*'  for  the  words 
"normally  and  necessarily"  italicized  above; 
It  is  true  that,  in  Seaboard,  etc.,  B.  Co.  y. 
Horton,  233  U.  S.  492,  34  Sup.  Ct  635,  58  U 
Ed.  1062,  li.  R.  A.  1915G,  1,  Ann.  Gas.  1915B, 
475,  Mr.  Justice  Pitney  does  use  the  words 
'^normally  and  necessarily'* ;  but  he  was  not 
there  drawing  any  nice  distinction  between 
the  meaning  of  words,  nor  contrasting  the 
expression  used  with  the  word  "ordinarily," 
nor  can  it  be  inferred  that,  when  he  used  Uie 
expression  "normally  and  necessarily,"  he 
meant  to  exclude  other  appropriate  terms. 
It  is  also  true,  as  stated  in  Boldt  y.  Penn.  B. 
Co.,  supra,  that  the  servant  at  common  law 
assumed  extraordinary  risks,  which  were  ob- 
vious, fully  known  to  and  appreciated  by 
him ;  but  the  facts  of  the  case  at  bar  did  not 
warrant  any  such  instructions  as  to  extraor- 
dinary risk,  and  it  will  be  further  observed 
that,  in  discussing  an  instruction  that  the 
servant  assumed  "the  ordinary  risks  of  his 
employment,"  it  is  said,  in  the  case  last  cited, 
that  the  statement  was  "more  favorable  than 
plaintiff  could  properly  demand."  Upon  the 
evidence  in  the  case,  we  are  unable  to  see 
how  the  plaintiff  could  have  been  injured  by 
the  modification  made  in  the  instruction. 

[7]  The  declaration  in  this  case  is  unnec- 
essarily long.  Section  3246  of  the  Code  de- 
clares that  "no  action  shall  abate  for  want 
of  form,  where  the  declaration  sets  forth 
sufficient  matter  of  substance  for  the  court 
to  proceed  on  the  merits  of  the  cause," 
and  section  3272  declares  that  "on  a  demur- 
rer (unless  it  be  to  a  plea  in  abatement),  the 
court  shall  not  regard  any  defect  or  impei^ 
f ection  in  the  declaration  or  pleadings,  wheth- 
er it  has  been  heretofore  deemed  misplead- 
ing or  insufficient  pleading  or  not,  unless 
there  be  omitted  something  so  essential  to 
the  action  or  defense,  that  Judgment,  accord- 
ing to  the  law  and  the  very  right  of  the 
cause,  cannot  be  given."  These  statutes 
have  been  in  force  since  1849. 

We  find  no  error  in  the  Judgment  com- 
plained of,  and  it  is  therefore  affirmed. 

Affirmed. 

SIMS,  J.  I  concur  in  the  result  of  the 
majority  opinion,  but  differ  from  the  posi- 
tions taken  on  some  of  the  subjects  treated 
in  the  opinion. 
1.  On  the  subject  of  "foreseeableness": 
All  of  the  authorities  concur,  as  we  know, 
in  holding  tbab  the  "foreseeableness"  of  whicn 
the  law  takes  cognizance  is  not  confined  to 
the  precise  consequences  of  a  negligent  act 
or  omission,  but  extends  to  any  injurious 
consequences  whidi  are  likely  or  reasonably 
possible  to  ensue  in  ordinary  circumstances 
from  the  act  or  omission  in  question.  1 
Thompson  on  Neg.  S  59;  Shearman  &  Bed- 
field  on  Neg.  (6th  Ed.)  8  29.  And  the  au- 
thorities are  in  accord  in  holding  that  if,  in 


the  exercise  of  that  duty  of  prevision  which 
a  defendant  may  owe  in  any  given  case  to  the 
plaintiff,  the  defendant  might  reasonably 
have  foreseen  that  the  consequence  of  the 
act  or  omission  in  question  was  likely  or  rea- 
sonably possible,  in  ordinary  circumstances, 
to  result  in  some  injury  to  some  one  to 
whom  the  defendant  owed  a  like  duty  of 
prevision  as  that  owing  to  the  plaintiff,  and 
the  plaintiff  is  injured  because  of  such  act 
or  omission,  the  defendant  is  liable  in  dam- 
ages to  the  plaintiff.  Such  "foreseeableness,** 
as  all  of  the  authorities  held,  is  a  test  of 
liability  of  the  defendant  to  the  plaintiff  in 
such  case.  1  Thompson  on  Neg.  57,  59.  Now 
there  can  be  no  such  liability  unless  the  act 
or  omission  in  question  was,  not  only  a  neg- 
ligent act  or  omission,  but  also  an  act  or 
omission  which  was  the  proximiate  cause  of 
the  injury  and  damage.  When  we  say,  then, 
that  such  "foreseeableness"  is  a  test  of  such 
Uabilityf  that  is  but  another  manner  of  say- 
ing that  such  "foreseeablmiess"  Is  a  test 
of  the  existence  both  of  the  negligence  of  the 
defendant  and  of  that  negligence  having  been 
the  proximate  cause  of  the  injury  and  dam- 
age in  question.  Such  "foreseeableness" 
therefore  furnishes  a  test  available  to  as- 
certain in  every  case  involving  the  duty  of 
prevision,  both  whether  the  defendant  has 
been  negligent,  and  also  whether  such  negli- 
gence was  the  proximate  cause  of  the  injury 
and  damage  which  is  the  subject  of  the  ac- 
tion. And  upon  the  two  inquiries,  the  ex- 
istence of  such  negligence  or  the  existence  of 
such  ^proximate  cause,  the  test  of  such 
*f oreseeableness"  is  far  more  important  and 
serviceable  in  its  use  as  applicable  to  the 
latter  than  to  the  former  inquiry.  Proximate 
cause,  being  in  Its  nature  so  subtle  and  elu- 
sive to  the  human  mind,  is  in  an  especial 
way  incapable  of  definition;  and  the  "fore- 
seeableness" aforesaid  of  the  result  of  an 
act  or  omission  has  served  as  about  the  only 
only  practical  test  of  the  existence  of  proxi- 
mate cause  which  has  been  found  to  be  of 
any  real  service  to  the  student  of  this  dif- 
ficult subject.    1  Thomp.  Neg.  Sf  27  to  57. 

Therefore  I  cannot  concur  in  the  position 
of  the  opinion  of  Judge  BUBKS  and  in  the 
statements  in  some  of  the  quotations  made 
therein  to  the  effect  that  the  "foreseeable- 
ness" aforesaid  furnishes  no  test  of  proxi- 
mate cause. 

2.  On  the  subject  of  the  negligence  of  the 
defendant: 

I  would  prefer  to  place  the  negligence  of 
the  defendant  which  was  the  proximate 
cause  of  the  accident  directly  upon  the  ground 
of  its  breach  of  the  duty  which  it  owed  to 
its  servant, .the  plaintiff,  to  use  reasonable 
care  to  provide  and  maintain  a  reasonably 
safe  place  for  him  to  work.  Such  duty,  under 
the  facts  of  this  case,  required  of  the  de- 
fendant the  exercise  of  reasonable  care  in 
the  matter  of  having  the  target  in  question 
lighted  and  kept  lighted.    There  is  ampl» 
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eTldence  In  fhe  record  to  sustain  the  yiew 
that  there  was  a  breadi  of  such  duty  on  the 
part  of  the  defendant,  and  that  that  breach 
of  duty  was  the  proximate  cause  of  the  ac- 
cident Hence,  as  the  jury  might  have  so 
found,  we  must  so  find. 

8.  As  to  rule  404: 

It  would  seem  that  this  rule  was  plainly 
inapplicable  in  the  Instant  case.  The  plain- 
tiff was  not  "absent  from  duty,"  nor  "chang- 
ed off  with  another  for  a  trip  or  day,"  but 
was  on  duty  in  his  own  place,  and  was,  in- 
deed, engaged  in  the  discharge  of  the  duties 
of  that  very  places  when  the  accident  occur- 
red, in  accordance  with  the  testimony  for 
plaintiff,  which,  of  course,  is  conclusive  upon 
us  under  the  statutory  rule  on  the  subject 
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et  al. 

(Supreme  Court  of  Appeals  of  Virginia* 
June  12, 1919.) 

!•  Taxation  •^s»271  —  Srrus -^  Intakoibui 
Pbopsbtt  of  Decedxnt. 
Where  executors  are  also,  though  not  with- 
in Code  1904,  8  492,  trustees,  and  their  ac- 
counts as  executors  have  not  been  closed,  the 
intangible  property  of  the  estate  is  taxable  to 
the  estate  for  state  and  local  taxes  at  the  last 
domicile  of  decedent. 

2.   EXECUTOBB   ANO    AnminBTBATOBS    ^=3»81— 

ExsGUTOB's  Duties  undeb  Will— Tbust. 
Where  the  will  directs  the  execntor  to  in- 
vest funds  belonging  to  the  estate,  no  trust  is 
superadded,  but  that  is  a  part  of  his  duties  as 
executor. 

8.   EZECXTTOBS    ANO    ADIONISTBATOBS    ^S^IS— 

ExEOUTOB  Holding  Pbopebtt  as  Tbustbe. 

An  executor  also  trustee  by  the  will  cannot 
be  considered  as  holduig  any  part  of  the  as- 
sets in  his  capacity  as  trustee  until  he  has 
closed  his  accounts  as  executor. 

4.  Taxation  <&s»260— Fob  Local  Pubposes— 
Intanqiblb  Pbopebtt— Situs. 

If  the  proper  situs  for  taxation  of  intangi- 
ble personal  property  is  in  a  certain  district  and 
county,  it  is  liable  for  local  as  well  as  state 
taxation  at  that  situs. 

6.  Taxation  ^=»271— Intangible  Pebsonal 
Pbopebtt— Decedent's  Estate. 
The  situs  for  taxation  of  intangible  personal 
property  is  at  the  domicile  of  the  owner,  and 
in  case  of  an  undistributed  estate  held  by  the 
personal  representatives,  the  property  must  be 
deemed  to  be  the  property  of  decedent  until  it 
has  been  distributed  to  those,  who  succeed  him 
In  the  beneficial  ownership. 

e.  Taxation  ^s»819(2)  -^  Excessive  Valua- 

TTON— BUBDEN  OF  PbOOF. 

Plaintiffs,  executors,  have  the  burden  of 
showing  that  valuations  of  intangible  personal 
property  of  the  estate  upon  which  taxes  com- 


plained of  were  assessed  were  excessive;  the 
presumption  being  in  favor  of  validity  of  assess- 
ments. 

7.  Statutes  ^s»246  — Tax  Laws  — Libebal 
Constbuction. 

Tax  statutes  must  be  liberally  construed  to 
produce  the  best  obtainable  results. 

8.  Taxation  ^=»79— Ownebbhip. 

The  ownership  of  taxable  property  imposes 
the  duty  of  paying  taxes  thereon. 

9.  Taxation  ^=»362  —  Omitted  Pbopebtt  — 
Retbospective  Statute— Vested  Rights. 

Code  1904,  §  508,  as  amended  by  Acts  1916, 
c.  491,  providing  that  no  municipal,  county,  or 
district  tax  shall  be  levied  or  collected  on  any 
assessment  of  intangible  personal  property  for 
taxes  alleged  to  have  been  omitted  from  assess- 
ment for  the  years  prior  to.  1912,  is  retrospec- 
tive to  the  extent  that  it  applies  to  assessment 
for  the  year  1911,  though  made  before  adop- 
tion of  the  act ;  the  locality  acquiring  no  vested 
right  in  omitted  taxes  even  if  assessed  before 
enactment  of  1916. 

10.  Constitutional  Law  ^=»70(1)— Judicial 
Powebs^Relief  fbom  Penalties  fob  Non- 
payment OF  Taxes. 

It  is  the  duty  of  every  taxpayer  to  report 
his  property  for  assessment  and  to  pay  taxes 
thereon  by  December  1st,  following  In  order  to 
escape  the  penalties  Imposed  by  Code  1904,  § 
608,  and  the  Supreme  Court  has  no  power  to 
relieve  a  taxpayer  from  such  penalty. 

Appeal  from  Circuit  Court,  Calpeper 
County. 

Petition  by  John  F.  Rixey's  executors 
-^against  the  Commonwealth  and  the  Board  of 
Supervisors  of  Calpeper  County,  Va.,  for 
relief  from  assessments  on  Intangible  prop- 
erty of  the  estate  for  state  and  local  taxes 
for  certain  years.  From  a  denial  of  their 
petition,  the  executors  appeal.  Amended, 
affirmed,  and  remanded. 

John  S;  Barbour,  of  Fairfax,  and  J.  Q. 
Hiden,  of  Culpeper,  for  appellants. 

John  B.  Saunders,  Atty.  Gen.,  and  O.  L. 
Shumahe,  of  Richmond,  for  appellees. 

PRENTIS,  J.  The  petitioners,  John  S. 
Barbour  and  the  Virginia  Trust  Company 
of  Richmond,  executors  of  the  last  will  and 
testament  of  John  F.  Rixey,  deceased,  com- 
plain of  a  Judgment  and  order  refusing  to 
exonerate  them  from  certain  assessments 
made  upon  intangible  property  for  state 
and  local  taxes  for  the  years  1911  to  1917. 
inclusive.  The  testator  died  February  9, 
1907,  his  will  was  admitted  to  probate  in 
the  circuit  court  of  Culpeper  county  March 
18,  1907,  and  John  S.  Barbour  and  *'some 
Incorporated  trust  or  security  company" 
were  nominated  joint  executors  thereof.  Mr.. 
Barbour  and  the  Virginia  Safe  Deposit  & 
Trust  Company  of  Alexandria  qualified  as 
such   executors.     They   acted   until   March 
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U,  1911,  when  the  authority  of  the  Virginia 
Safe  Deposit  &  Trust  Company  was  re- 
voked, and  the  Virginia  Trust  Company  of 
Richmond,  Va.,  was  appointed  in  its  place. 
The  said  Barbour  and  the  Virginia  Trust 
Company  have  since  continued  to  act 

The  will  devises  to  the  testator's  wife, 
Ellie  B.  Rixey,  during  her  life  and  widow- 
hood and  until  his  youngest  child  shall 
become  21  years  of  age,  his  home  farm, 
**Beauregarde,"  and  part  of  his  "Rlchlands" 
farm,  together  with  all  the  personal  prop- 
erty on  the  said  farms,  and  directs  that  none 
of  the  personal  property  covered  by  that 
clause  shall  be  appraised  or  inventoried,  or 
go  Into  the  hands  of  his  personal  represen- 
tatives, as  he  was  of  opinion  that  it  was 
necessary  for  the  proper  conduct  of  the 
farms  and  the  support  of  his  family.  .It 
also  directed  that  the  residue  of  his  estate, 
real,  personal  and  mixed,  wheresoever  sit- 
uated, including  all  funds  arising  from  life 
insurance,  should  go  into  the  hands  of  his 
executors,  to  be  managed,  controlled,  and 
administered  in  the  manner  and  for  the 
purposes  indicated  In  his  will;  that  they 
should  invest  all  moneys  and  the  proceeds 
of  all  personal  property  coming  Into  their 
hands  in  good  interest-bearing  securities,  and 
should  farm,  rent,  or  otherwise  conduct  his 
real  estate  until  sold,  in  the  best  manner, 
and  pay  over  the  annual  income  arising  from 
his  estate  to  his  wife  until  her  death  or  re- 
marriage, or  until  his  youngest  child  should 
become  21  years  of  age.  The  executors  were 
given  full  power,  acting  jointly,  to  sell  and 
convey  the  real  estate  or  personal  property 
mentioned  In  the  third  clause  of  the  will, 
either  in  whole  or  in  parcels,  with  the  pro- 
vision that  the  proceeds  should  be  invested 
and  the  income  therefrom  paid  to  the  tes- 
tator's widow  for  the  period  mentioned.  He 
further  directed  that  when  his  youngest 
child  should  become  21  years  of  age,  his 
widow  being  alive  and  unmarried,  one- 
third  of  the  entire  income  from  the  estate 
should  be  paid  over  to  his  widow  as  long 
as  she  lived  and  remained  his  widow,  and 
the  remaining  two-thirds  divided  equally  be- 
tween his  surviving  children  and  the  de- 
scendants per  stirpes  of  such  as  might  be 
dead  leaving  descendants,  and  that  upon 
the  death  of  his  v^ife,  or  her  remarriage,  his 
youngest  child  bavlng  become  21  years  of 
age,  his  entire  estate  should  go  to  and  be 
divided  equally  between  his  children  then 
living  and  the  descendants  per  stirpes  of 
such  as  might  be  then  dead  with  issue  sur- 
viving. The  will  also  provided  that  the 
farm  known  as  "Richlands"  should  not  be 
sold  by  his  executors,  but  that  his  son,  John 
Rixey,  should  have  the  privilege  of  "taking 
if*  upon  attaining  his  majority  at  $25  per 
acre. 

At  the  time  of  his  death  the  testator  was 
domiciled  in  Stevensburg  district,  Culpeper 
county,  Va.    The  widow,  in  writing,  after  the 


youngest  child  became  of  age,  renounced 
her  life  estate  in  the  property  of  the  testa- 
tor, and  this  document,  together  with  the 
fourth  and  fifth  clauses  of  the  will,  have 
been  considered  by  this  court  in  Compton 

V.  Rlxey's  Executors,  124  Va.  ,  98  S.  E. 

651,  and  it  is  there  determined  that  the 
children  living  at  the  death  or  remarriage 
of  his  wife,  and  the  descendants  per  stirpes 
of  such  as  may  be  then  dead  with  issue 
surviving,  take  contingent  remainders  in 
the  property,  and  that  the  renunciation  of 
the  will  by  the  widow  does  not  accelerate 
the  vesting  of  these  remainders. 

The  executors  returned  the  property  for 
taxation,  and  it  was  assessed  as  located  in 
Stevensburg  district,  Culpeper  county,  for 
the  years  1908,  1909,  and  1910.  Thereafter 
no  property  was  returned  by  them  for  taxa- 
tion, and  no  assessment  was  made  thereon 
until  1914,  when  the  examiner  of  records 
for  that  district,  pursuant  to  the  provisions 
of  section  508  of  the  Code,  as  amended  by 
the  act  approved  March  25,  1914  Clcts  1914, 
p.  486),  reported  the  value  of  the  intangible 
property  held  by  the  executors  for  the  years 
1911  to  1914,  inclusive,  consisting  of  funds 
arising  from  life  insurance  policies  and 
from  the  real  estate  transferred  to  his  son, 
and  from  the  sales  of  real  and  personal 
property  to  others.  The  commissioner  of 
the  revenue  assessed  it  as  located  in  Ste- 
vensburg district  for  state,  county,  and  di9> 
trict  taxes  for  those  years.  These  assets 
consisted  of  bonds  secured  by  liens  upon  real 
estate  and  bank  deposits,  aU  of  which  were 
assessed  at  their  face  value.  Similar  as- 
sessments were  thereafter  made  for  the 
years  1915,  1916,  and  1917. 

The  executors,  on  September  15,  1915, 
moved  the  circuit  court  of  Culpeper  county 
f6r  exoneration  from  the  assessments  made 
for  the  years  1911  to  1914,  inclusive,  and 
in  October,  1917,  made  a  similar  motion  for 
like  relief  from  the  assessments  for  the 
years  1915  to  1917,  inclusive.  These  mo- 
tions were  heard  together,  partial  relief 
was  granted,  and  the  order  complained  of 
entered.  None  of  this  intangible  property 
was  returned  for  taxation  by  the  executors 
or  reported  elsewhere  for  taxation  during 
these  years,  1911  to  1917. 

[1]  1.  It  is  claimed  for  the  petitioners  tliat 
Stevensburg  district,  Culpeper  county,  was 
not  the  proper  situs  for  the  taxation  of  this 
property  under  the  Virginia  statutes,  and, 
if  it  was,  that  the  assessments  should  not 
have  been  made  JEigalnst  the  executors.  To 
support  this  claim  various  sections  of  the 
statutes  of  Virginia  are  quoted,  referring 
chiefly  to  the  assessment  of  the  property  of 
living  persons. 

The  situs  for  taxation  of  the  property  of 
decedents  held  by  their  personal  representa- 
tives  during  the  administration  of  the  estate 
has  been  definitely  settled  in  Virgrinia  by 
the  case  of  City  of  Staunton  v.  Stout's  Execu- 
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tors,  86  Va.  321,  10  S.  B.  5.  There  the  prop- 
erty of  the  decedent  was  assessed  in  Mid- 
dle River  district,  Augusta  county,  in  which 
the  deceased  was  domiciled  at  tiie  time  of 
his  death.  It  was  claimed  that  because  the 
executors  lived  in  the  dty  of  Staunton  the 
property  should  be  assessed  there.  The 
court  says: 

'*The  fact  that  the  executors  resided  in  Staun- 
ton when  the  assessment  was  made  does  not 
affect  the  case.  There  being  no  statute  in  Vir- 
ginia to  the  contrary,  the  situs  of  the  property 
is  at  the  last  domicile  of  the  testator,  and  there 
it  is  taxable,  and  not  elsewhere.  Burroughs. 
Taxation,  224;  Cooley,  Taxation,  270;  1  EKjs- 
ty,  Taxation,  S  68,  p.  333." 

This  rule  which  is  fixed  in  Virginia  ac- 
cords with  that  which  obtains  in  many 
states.  37  Cyc.  807,  958,  and  cases  there 
dted. 

The  reason  therefor  is  thus  stated  In  Ck>m- 
wall,  Bx'r,  v.  Todd,  38  Conn.  443: 

"So  far  as  property  is  concerned,  and  for  the 
purposes  of  collecting  and  paying  debts,  and  do- 
ing justice  by  others,  the  acts  and  doings  of  a 
deceased  person  while  in  life  still  continue  to 
affect  the  living.  In  a  certain  legal  sense,  there- 
fore, and  for  certain  purposes,  he  still  lives,  and 
wHl  continue  to  live  until  those  purposes  are 
fully  accomplished.  As  he  is  incapable  of  act- 
ing for  himself,  the  executor  or  administrator 
represents  him.  The  law  requires  this  property, 
while  in  a  transition  state  from  the  dead  to 
the  living,  to  bear  its  proportion  of  the  public 
burdens.  For  the  purposes  of  taxation,  there- 
fore, it  must  have  a  situs.  None  can  be  more 
appropriate  than  the  place  where  the  deceased 
lived  and  died.  I  apprehend,  therefore,  the 
true  rule  to  be  this:  *The  personal  property  of 
a  deceased  person  is  taxable,  during  the  settle- 
ment of  the  estate,  in  the  place  of  domicile  of 
the  deceased.'" 

The  same  rule  Is  followed  In  Massachu- 
setts. Hardy  et  al.  v.  Inhabitants  of  Yar- 
mouth et  al.,  6  Allen  (Mass.)  277. 

That  the  property  should  be  listed  for  tax- 
ation by  these  executors  is  perfectly  clear  by 
the  mandate  of  section  492  of  the  Code  (re- 
cently construed  as  to  property  in  the  hands 
of  nonresident  guardian  in  Taylor,  Guardian 

V.  Ck>mmonwealth,  124  Va.  ,  98  8.  B.  5), 

which  provides,  among  other  things,  that — 

"If  the  property  be  the  estate  of  a  deceased 
person,  it  shall  be  listed  by  the  personal  rep- 
resentative or  person  in  possession  and  taxed  to 
the  estate  of  the  deceased  person." 

The  petitioners,  nevertheless,  contend  that, 
while  it  may  be  true  that  the  property  belong- 
ing to  the  estates  of  deceased  persons  should 
be  thus  listed  and  is  taxable  at  the  last 
residence  of  the  deceased,  the  property  here 
involved,  which  is  in  their  hands,  is  held  in 
trust  for  the  benefit  of  others,  the  executors 
being  trustees,  and  that  therefore  it  should 
be  listed  and  taxed  to  the  trustees  where 
they  reside ;  or,  having  regard  to  the  rule  laid 
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down  in  the  case  of  Wise  v.  Commonwealth, 
122  Va.  693,  95  S.  B.  632,  it  should  be  Usted 
by  and  taxed  to  the  trustees  at  the  place  of 
residence  of  the  person  for  whose  benefit 
the  property  is  held.  They  fail,  however,  to 
show  that  they  are  trustees  within  the  mean- 
ing of  section  492  of  the  Code,  as  construed 
in  that  case.  These  petitioners  held  tho 
property  at  the  time  these  assessments  were 
made,  and  still  hold  it,  as  executors  of  the 
will  of  John  F.  Rlxey,  and  the  property  is  in 
their  hands  as  the  undistributed  property  of 
his  estate.  While  it  is  true,  as  it  is  true  of 
every  fiduciary,  that  an  executor  occupies 
a  position  of  trust,  it  is  also  true  that  an  es- 
sential part  of  his  duty  is  to  distribute  the 
estate  of  his  testator,  that  until  distributed 
he  holds  it  as  executor,  and  that  the  sureties 
on  his  bond  as  executor  are  responsible  for 
any  failure  to  mal^e  proper  distribution 
thereof.  Mght  times  in  the  will  these  ex- 
ecutors are  described  as  his  "personal  rei>- 
resentatives*'  by  the  testator,  and  the  sev- 
enth clause  of  his  will  provides  that  all  se- 
curities and  investments  shall  be  taken  and 
made  in  their  names  jointly  "as  my  person- 
al representatives,"  and  shall  only  be  dis-- 
posed  of  and  transferred  in  like  manner. 

[2,  S]  If  an  executor  is  directed  to  invest 
funds  belonging  to  the  estate  which  come  in- 
to his  hands  as  executor*  no  trust  is  super- 
added, but  that  is  a  part  of  his  duties  as 
executor.  If  an  executor  is  also  appointed 
as  a  trustee  under  a  will,  he  cannot  be  con- 
sidered as  holding  any  part  of  the  assets  in 
his  capacity  as  trustee  until  he  has  closed 
his  accounts  as  executor  with  reference  to 
this  particular  fund  and  has  been  charged 
with  these  funds  as  trustee.  Hall  v.  Cush- 
Ing,  9  Pick.  (Mass.)  396;  Perkins  v.  Mopre, 
16  Ala.  9;  18  Cyc.  1258. 

The  case  of  Wise  v.  Commonwealth,  su- 
pra, which  is  relied  upon,  bears  only  remote 
relation  to  this  case.  No  estate  of  a  deceas- 
ed person  was  there  involved.  The  fund 
which  was  held  liable  for  taxation  in  that 
case  belonged  to  a  resident  of  Virginia, 
arose  out  of  a  conveyance  from  her  chil- 
dren, was  held  by  a  trustee  who  lived  in 
New  York,  and  its  taxation  is  provided  for 
in  section  492  of  the  Code  as  construed  by 
this  court  in  thai;  case. 

The  inconvenience  of  any  other  construc- 
tion than  that  here  indicated  is  manifest 
in  this  case.  One  of  these  fiduciaries  lives 
in  the  county  of  Fairfax,  and  one  in  the  dty 
of  Bichmond.  The  beneficiaries  entitled  to 
the  income  severally  reside  in  Albemarle 
and  Clarke  counties,  Va.,  and  in  the  cities 
of  Washington  and  New  York;  and  the 
learned  counsel  for  the  executors  fall  to  in- 
dicate definitely  the  proper  situs  for  the 
taxation  of  the  property  which  has  not  been 
listed  or  reported  for  taxation  anywhere 
during  the  years  involved,  either  by  the 
executors  or  the  beneficiaries* 


576 


09  SOUTHEASTBRN  REPOBTEB 


(Va. 


[4,  8]  2.  It  Is  daimed  that  it  is  contrary 
to  the  Virginia  statutes  as  well  as  to  the 
guaranties  of  the  federal  and  state  Consti- 
tutions to  assess  the  property  for  taxation 
for  local  purposes  in  Culpeper  county.  The 
answer  to  this  claim  is  that,  if  the  proper 
situs  for  the  taxation  of  the  property  is 
Stevensburg  magisterial  district,  Culpeper 
county,  then  it  is  liable  for  local  as  well  as 
state  taxation  at  that  situs.  The  situs  for 
taxation  of  intangible  personal  property  is 
at  the  domicile  of  the  owner,  and  in  this 
case,  as  in  every  other  case  of  an  undistrib- 
uted estate  held  by  the  personal  representa- 
tives, the  property  must  be  deemed  to  be 
the  property  of  the  decedent  until  it  has 
been  distributed  to  those  who  succeed  him 
in  the  beneficial  ownership.  Here  the  prop- 
erty for  purposes  of  taxation  is  still  the 
property  of  the  estate  of  John  F.  Rixey.  It 
is  still  controlled  by  his  dead  hand  under 
the  provisions  of  his  will,  and  it  cannot  be 
distributed  to  those  for  whom  It  is  ulti- 
mately intended  until  the  death  or  remar- 
riage of  his  widow.  The  remainders  being 
contingent,  the  ultimate  beneficial  owners 
are  not  yet  ascertained. 

The  official  domicile  of  these  executors  cor- 
responds with  the  legal  domicile  of  the  tes- 
tator. 87  Cyc.  807.  Gallup,  Executor,  y. 
Schmidt,  164  Ind.  196,  56  N.  E.  443,  involv- 
ed the  taxation  of  omitted  property  be- 
longing to  the  estate  of  a  decedent  in  the 
hands  of  his  executor,  and  It  was  there 
held  that  the  situs  for  taxation  of  the  prop- 
erty was  the  domicile  of  the  decedent,  not- 
withstanding the  fact  that  the  executor  was 
not  a  resident  of  the  state  of  Indiana.  l%e 
same  rule  is  enforced  in  Bonaparte,  Execu- 
tor, Y.  Maryland,  63  Md.  465. 

[6]  8.  It  is  claimed  that  the  assessments 
were  excessive,  not  uniform,  and  violative 
of  the  state  and  federal  Constitutions. 

It  is  sufficient  to  say,  as  to  the  suggestion 
that  the  valuations  were  excessive,  that  the 
burden  is  upon  the  executors  to  show  this 
fact,  and  there  is  no  evidence  in  the  record 
which  sustains  this  view,  or  to  overcome  the 
presumption  which  attaches  to  assessments 
which  are  regularly  mada  That  presump- 
tion is  in  favor  of  the  validity  of  the  as- 
sessments. Throop  6n  Public  Officers,  {  541; 
Fleming  v.  Charnock,  66  W.  Va.  54,  66  S. 
El  8,  18  Ann.  Cas.  711;  Palmer  v.  Bolingi  8 
Cal.  384;  People  v.  McComber,  7  N.  Y. 
Supp.-Tl. 

It  is  complained  that  these  assessments 
are  invalid  because  real  estate  and  tangible 
personal  property  are  not  generally  assess- 
ed at  their  fair  marlcet  value.  The  difficul- 
ties of  securing  absolute  equality  in  assess- 
ments are  everywhere  recognized,  but  no 
machinery  has  yet  been  devised  by  which 
these  difficulties  may  be  fully  overcome. 

It  is  said  by  Mr.  Justice  Miller  in  State 
Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  Ed. 
672,  that— 


"Perfect  equality  and  perfect  uniformity  of 
taxation  as  regards  individuals  and  corporationa, 
or  the  different  classes  of  property  subject  to 
taxation,  is  a  dream  unrealiaed." 

'  See  German  National  Bank  ▼.  Kimball* 
103  U.  S.  732,  26  L.  Ed.  469;  Magnolia  Bank 
V.  Board  of  Supervisors,  HI  Miss.  857,  72 
South.  697;  1  Cooley  on  Taxation,  258. 

In  Commonwealth  v.  Savings  Bank,  6 
Allen  (Mass.)  436,  Bigelow,  O.  J.,  says: 

'Terfect  equality  in  the  assessment  of  taxes 
is  unattainable.  Approximation  to  it  is  all  that 
can  be  had.  Under  any  system  of  taxation, 
however  wisely  and  carefully  framed,  a  dis- 
proportionate share  of  the  public  burden  wiD 
be  thrown  on  certain  kinds  of  property,  because 
they  are  visible  and  tangible,  whUe  others  are 
of  a  nature  to  elude  vigilance.  It  is  only  where 
statutes  are  passed  which  impose  taxes  on  false 
and  unjust  principles,  or  operate  to  produce 
gross  inequality,  so  that  they  cannot  be  deem- 
ed in  any  just  sense  proportional  in  their  ef- 
fect on  those  who  are  to  bear  public  charges, 
that  courts  can  Interpose  and  arrest  the  course 
of  legislation  by  declaring  such  enactments 
void." 

Sharswood,  J.,  in  Grim  ▼.  School  District, 
57  Pa.  437,  98  Aul  Dec  237,  says: 

*Terfectly  equal  taxation  will  remain  an  unat- 
tainable good  as  long  as  laws  and  government 
and  men  are  imperfect." 

In  Head  Money  Cases,  112  U.  S.  580,  6 
Sup.  Ct  247,  28  L.  Ed.  802,  it  la  said: 

''The  tax  is  uniform  when  it  operates  with 
the  same  force  and  effect  in  every  place  where 
the  subject  of  It  is  found.** 

And: 

^'Perfect  uniformity  and  perfect  equality  of 
taxation,  in  all  the  aspects  in  which  the  human 
mind  can  view  it,  is  a  basetess  dream." 

In  1  Cooley  <m  Taxation,  p.  890,  tlila  is 
said,  referring  to  double  taxation: 

"It  cannot  be  too  distinctly  borne  In  mind 
that  any  possible  system  of  tax  legislation  must 
inevitably  produce  unequal  and  unjust  results 
in  individual  cases;  and,  if  inequality  in  result 
must  defeat  the  general  law,  then  taxation  be- 
comes impossible,  and  governments  must  fall 
baclE  upon  arbitrary  exactions.  But  no  such 
impracticable  principle  is  recognized  in  revenue 
laws.  While  equality  and  justice  are  constant- 
ly to  be  aimed  at,  impossibilities  are  not  de- 
manded.   Tax  legislation  must  be  practical." 

And  at  page  383,  referring  to  accidental 
omissions,  this  is  quoted  from  Weeks  v.  Mil- 
waukee, 10  Wi&  242: 

''The  execution  of  these  laws  is  necessarily 
intnisted  to  men,  and  men  are  fallible,  liable 
to  frequent  mistakes  of  fact  and  errors  of  judg- 
ment. If  such  errors  on  the  part  of  those  who 
are  attempting  in  good  faith  to  perform  their 
duties  should  vitiate  the  whole  tax,  no  tax  couli 
ever  be  collected.  And  therefore,  though  the} 
may  sometimes  increase  improperly  the  burden 
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of  thofle  paying  taxes,  tfae  rule  which  holds  the '  rected  by  statute  or  contrary  to  statute),  against 


tax  not  thereby  avoided  is  absolutely  essential 
to  the  continuation  of  the  goyemment" 

Mr.  Gooley  adds: 

"It  seems  difficult  to  resist  the  fbrce  of  this 
reasoning,  and  it  appliiss  to  the  case  of  a  mi»- 
take  of  law  with  the  same  cogency  as  to  the 
case  of  a  mistake  of  fact  Indeed,  where  the 
omission  has  occurred  through  no  purpose  to 
evade  or  disregard  official  duty,  the  occasion 
which  produced  it  seems  wholly  immaterial." 

« 

[7]  Recently  in  this  state,  in  the  effort  to 
correct  in  some  measure  inequalities  between 
individuals,  various  localities  in  the  state, 
and  various  classes  of  property,  the  Legis- 
lature has  enacted  many  important  amend- 
ments to  the  tax  statutes.  One  of  these  is 
that  intangible  property,  which  prior  to 
1915  was  subjected  to  the  same  rate  of  taxa- 
tion as  that  applied  to  real  estate  and  other 
tangible  property,  since  that  time  has  been 
put  in  a  different  class,  and,  while  taxable 
at  its  fair  value  as  real  estate  and  personal 
property  are  required  by  law  to  be  taxed,  the 
rate  applied  thereto  is  substantially  lower. 
In  this  way  the  state  has  endeavored  to  re- 
move the  injustice  and  inequality  growing 
out  of  the  fact  that  real  estate  and  tangible 
property  are  generally  assescfed  at  less  than 
its  fair  value*  It  was  also  believed  that,  as 
much  intangible  property  escaped  taxation 
by  reason  of  the  fact  that  it  was  not  properly 
reported  by  its  owners,  a  lower  rate  would 
induce  more  complete  returns  thereof.  If 
the  courts  had  either  the  wisdom  to  devise 
or  the  power  to  bring  about  absolute  equali- 
ty in  taxation,  they  should  not  hesitate  to 
act  Until,  however,  they  attain  to  that 
wisdom  and  are  vested  with  that  power,  tax 
statutes  must  be  liberally  construed  to  pro- 
duce the  best  attainable  results,  and  the 
dream  of  absolute  equality  must  remain 
unrealized.  As  the  Legislature  has  the  pow- 
er to  classify  the  various  kinds  of  property 
(City  of  Richmond  v.  Drewry-Hughes  Co., 
122  Va.  178,  90  S.  B.  635,  94  S.  E.  9S9),  little 
aid  is  afforded  by  comparing  assessments  of 
intangible  property  with  assessments  and 
taxes  collected  on  real  estate.  There  is 
nothing  in  this  record  to  indicate  that  the 
intangible  property  of  this  estate  has  been 
taxed  at  any  greater  percentage  of  its  real 
value  than  the  intangible  property  of  other 
owners  of  such  property,  whether  voluntari- 
ly reported  or  discovered  by  the  diligence 
of  the  oflicials. 

The  question  of  such  discriminations  is 
considered  by  this  court  in  Union  Tanning 
Co.  V.  Ck>mmonwealth,  123  Va.  610,  96  S.  B. 
780,  and  is  thus  dealt  with  by  Sims,  J.: 

"An  examination  of  those  authorities  [refer- 
ring to  the  authorities  relied  on  in  that  case 
and  here]  .discloses  that  it  is  a  systematic,  in- 
tentional discrimination,  by  those  administer- 
ing the  tax  system  of  a  state  (whether  as  di- 
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a  person,  by  an  assessment  of  the  property  of 
such  person  at  a  higher  rate  of  valuation  than 
that  applied  to  the  same  kind  of  property  of 
other  persons  whose  property  is  taxed  in  the 
same  jurisdiction,  which  is  condemned  by  such 
authorities  and  held  to  be  a  denial  to  the  per- 
son first  referred  to  of  the  due  proitsss  of  law 
and  the  equal  protectioa  of  the  laws  guaranteed 
to  them  by  the  federal  Constitution.  This  be- 
comes more  apparent  from  an  examination  of 
the  many  authorities  on  this  subject,  among 
which  are  the  following,  vis.;  German  Nat 
Bank  v.  Kimball,  103  U.  S.  782,  26  L.  Bd.  469 ; 
Stanley  v.  Board  of  Supervisors,  121  U.  S.  535, 
7  Sup.  Ct  1234,  30  L.  Bd.  1000;  Coulter  v. 
Louisville,  etc.,  R.  Co.,  196  U.  S.  599,  26  Sup. 
Ct  342,  49  L.  Bd.  615;  Albuquerque  Nat 
Bank  v.  Perea,  147  U.  S.  87,  18  Sup.  Ct  194, 
37  L.  Bd.  91 ;  Sunday  Lake  Iron  Co.  v.  Town- 
ship of  Wakefield,  247  U.  S.  514,  38  Sup.  Ct 
495,  62  L.  Bd.  1154.  But  where  there  has  been 
no  discrimination  between  persons  or  classes 
of  persons,  but  the  property  of  the  like  kind 
of  all  persons  in  a  given  jurisdiction  has  been 
undervalued  in  its  assessment  for  taxation  con- 
trary to  law,  for  a  correction  to  be  made  of 
such  assessment  of  any  individual  property  own- 
er according  to  law,  by  an  assessing  officer,  by 
a  board  of  review,  by  a  commissioner  of  court, 
by  a  court  or  by  any  other  legislatively  author- 
ised agency,  means,  or  instrumentality,  does  not 
fall  under  the  ban  of  the  authorities  aforesaid 
relied  on  by  said  company,  although  it  may  be 
true  that  such  correction  may  not  be  made  as  to 
all  of  the  persons  whose  property  has  been  thus 
underassessed.  If  there  be  not  a  systematic,  in- 
tentional discrimination  between  persons  or 
classes  of  persons  owning  the  same  kind  of 
property  in  the  making  or  in  the  correction  of 
assessments,  such  action  does  not  fall  within 
the  principle  of  the  cases  relied  on  by  said  com- 
pany as  aforesaid.  State  v.  Hall,  172  Ala.  316, 
54  South.  563;  Magnolia  Bank  v.  Board  of 
Supervisors,  111  Miss.  857,  72  South.  697. 
As  said  in  one  of  the  cases  last  cited,  "^e 
equal  protection  of  the  law,"  cannot  mean  equal 
immunity  in  its  violation  or  evasion,'  and,  as 
pointed  out  In  substance  in  both  of  such  last- 
cited  cases,  if,  because  a  law  for  the  assess- 
ment of  property  has  been  generally  evaded  by 
or  not  enforced  for  a  time  against  owners  of 
the  same  kind  of  property,  until  it  has  become 
a  custom  or  rule  among  assessing  officers  to 
assess  such  property  of  all  owners  thereof  at 
a  certain  percentage  of  and  less  than  its  fair 
cash  value.  Instead  of  at  its  fair  cash  value,  as 
the  statute  on  the  subject  may  require  (as  it 
does  in  Virginia),  it  were  held  that  the  Legis- 
lature and  the  courts  or  other  legislatively  au- 
thorized agencies  are  powerless  to  correct  any 
one  of  such  assessments  until  and  unless  all 
of  them  are  corrected,  that  would  be,  in  effect, 
to  allow  violators  of  the  law  to  repeal  the  law, 
or  to  beget  a  constitutional  right  in  every 
evader  of  the  law  to  plead  immunity  from  its 
enforcement  except  upon  condition  that  no  oth- 
er evader  of  it  be  allowed  to  escape  from  its 
requirements.** 

[I]  The  ownership  of  taxable  property  im- 
poses the  duty  of  paying  taxes  thereon.  Thir 
duty  inheres  as  an  essential  incident  to  such 
ownership.    For  one  who  is  clearly  liable  to 
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taxation  to  seek  relief  therefrom  upon  the 
ground  that  there  are  others  who  are  equally 
or  partially  delinquent  is  to  assign  a  reason 
therefor  which  is  manifestly  insufficient,  for 
there  are  also  many  others  who  have  paid 
all  that  they  owe,  so  that  to  relieve  any  of 
their  just  obligations  neither  enforces  nor 
promotes-  that  uniformity  which  is  enjoined 
by  law,  but  just  the  contrary  thereof.  To 
relieve  those  clearly  liable  is  to  increase  the 
inequality  and  to  make  still  worse  that 
which  is  already  bad. 

[9]  4.  That  the  court  sustained  the  assess- 
ment of  the  property  for  local  purposes  for 
the  year  1011  is  complained  of.  The  basis 
of  this  claim  is  daase  2  of  the  proviso  in 
the  amendment  of  section  508  of  the  Code 
(Acts  1916,  p.  827),  which  provides  that— 

"No  municipal,  county  or  district  tax  shall 
be  levied  or  collected  on  any  assessment  of  in- 
tangible personal  property,  money  or  incomes 
for  taxes  alleged  to  have  hem  omitted  from  the 
assessments  for  the  years  pri  ot  to  nineteen  hun- 
dred and  twelve.'* 

This  section  was  considered  in  Common- 
wealth V.  United  Cigarette  Machine  Co.,  120 
Va.  835,  92  S.  E.  901,  as  to  assessments  made 
after  the  adoption  of  the  statute,  and  the 
validity  of  the  statute  is  upheld  in  an  opinion 
by  Kelly,  J.,  which  needs  no  elaboration.  In 
this  case,  however,  the  assessment  had  al- 
ready been  made  in  1914  for  the  year  1911, 
before  the  adoption  of  that  amendment,  and 
the  question  here  is  whether  the  limitation 
thereby  provided  applies  to  such  a  previous 
assessment  We  are  of  opinion  that  it  does 
apply,  and  that  the  claim  that  the  locality 
acquires  a  vested  right  tn  omitted  taxes  if 
assessed  before  the  enactment  of  1916  is  as 
invalid  and  unsound  as  if  the  assessment 
had  been  made  after  its  adoption.  It  is 
noted  that  the  proviso  does  not  in  terms 
prohibit  assessments.  What  it  expressly 
prohibits  is  the  levying  or  collecting  of  omit- 
ted local  taxes  for  any  year  prior  to  1912: 
Clause  3  of  the  same  proviso  has  this  lan* 
guage: 

"But  nothing  herein  shall  be  construed  to 
postpone  the  power  of  the  proper  officers  to 
use  the  remedies  provided  for  by  law  for  the 
collection  of  omitted  taxes  assessed  prior  to 
December  first,  nineteen  hundred  and  fifteen, 
for  the  period  and  within  the  limitation  pre- 
scribed above." 

Now  the  only  period  prescribed  in  the  act 
with'  reference  to  local  taxes  is  the  period 
prescribed  In  clause  2,  and  hence  the  last 
quotation  from  the  statute  emphasizes  the 


idea  that  the  Ijegislatare  was  ad<H>ting  a 
statute  of  repose,  and  intended  that  after  the 
act  became  effective  no  claim  for  omitted 
municipal,  county,  or  district  taxes  should 
be  enforced  by  levy  or  by  any  other  means 
collected  for  such  as  were  omitted  for  the 
years  prior  to  1912.  We  think,  therefore, 
that  the  point  is  well  taken,  that  the  act  was 
clearly  intended  to  be  retrospective  to  the 
extent  indicated,  and  hence  that  the  court 
erred  in  refusing  to  exonerate  the  petitioners 
from  the  omitted  local  taxes  for  the  year 
1911,  the  oollection  of  which  was  expressly 
prohibited  by  the  act  referred  to.  Whitlodc 
V.  Hawkins,  105  Va.  242,  53  S.  B.  401. 

5.  It  is  claimed  that  excessive  local  rates 
were  applied  for  the  year  1911,  but,  in  view 
of  the  fact  that  we  have  determined  that  no 
local  taxes  for  1911  can  be  collected,  it  is 
unnecessary  to  notice  that  point  further. 

It  is  also  claimed  that  improper  rates  were 
applied  to  the  money  in  ^e  hands  of  the 
executors  for  the  years  1912-1913.  Counsel 
for  defendants  in  error  admit  this,  whidi 
appears  to  be  the  result  of  a  clerical  error. 
The  amount  of  the  county  and  district  levies 
for  1912,  instead  of  being  $109.51,  should 
have  been  $10.95,  and  for  the  year  1913,  in- 
stead of  $197.78,  should  have  been  $19.77; 
and  these  errors  will  be  corrected  here. 

[10]  6.  It  is  urged  that  no  penalties  or  in- 
terest should  have  been  added.  No  reason 
is  assigned  for  this  claim.  It  is  the  duty  of 
every  taxptlyer  to  report  his  property  for 
assessment  and  to  pay  the  tax  thereon  by 
December  1st  following,  in  ordar  to  escape 
such  penalties.  Commonwealth  y.  United 
Cigarette  Machine  Co.,  supra;  Harrison, 
Executor,  v.  Commonwealth,  96  S.  E.  165 
The  statute  (section  603  of  the  Code)  imposes 
the  penalty,  and  this  court  has  no  power  to 
relieve  a  delinquent  taxpayer  therefrom. 
The  same  principles  apply  as  to  the  Interest 
which  the  officers,  by  mandate  of  the  statute, 
are  required  to  collect.  Commonwealth  v. 
United  Cigarette  Machine  Co.,  119  Va.  478, 
89  S.  E.  935 ;  Union  Tanning  Co.  v.  COnunon- 
wealth,  supra. 

The  order  of  the  trial  court  will  be  amend- 
ed so  as  to  relieve  the  petitioners  from  local 
taxes  for  the  year  1911  and  to  correct  the 
mistakes  as  to  the  taxation  of  money  for  the 
years  1912-1913.  As  thus  amended  the  order 
will  be  affirmed,  and  the  case  remanded  to 
the  trial  court  for  such  further  orders,  If 
any,  as  may  be  necessary. 

Amended  and  affirmed. 

SIMS  and  BURKS,  JJ.,  absoit 
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liAVBNSTEIN  BROS.  v.  HARTFORD  FIRE 

INS.  CO.* 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1019.) 

1.  Insubance   C=>G65(1)~Fibe   Insubanci^- 

INVSNTOBY— SUFFIGIBIVGY    OF    EVIDENCB. 

In  action  on  fire  policy  insuring  stock  of 
goods,  evidence  held  to  show  that  inventory 
taken  February  1st  did  not  indude  purchases 
by  insured  during  preceding  January. 

2,  Inbubancb  ^=9385(2)~Fibb  Insttbancx^ 
iwventobt— sufficiknct. 

The  taking  of  an  inventory  on  February 
Ist,  without  including  purdiases  by  insured 
during  preceding  January,  was  not  a  violation 
of  fire  policy  requiring  a  complete  itemized  in- 
ventory of  stock  on  hand,  where  the  invoices  of 
all  such  purchases  were  preserved  in  an  in- 
voice book,  and  were  shown  in  detail  as  fully 
as  would  have  been  shown  by  inventory. 

8.  Insitranob  ^=»335(2)— Fibb  Insttbancb— 
irvbntoby  of  stock  of  goods— "oompuetb 
Itemized  Inventoby." 

S^re  policy,  requiring  insured  to  make  "com- 
plete itemized  inventory  of  stock  on  hand,"  did 
not  require  insured,  in  making  inventory,  to 
record  the  stock  numbers  of  the  items  of  goods 
or  other  data  touching  the  identity  of  the  items, 
in  order  that  such  goods  could  be  traced  to 
the  former  inventories,  to  invoices  of  them,  or 
the  like. 

[fi3d.  Note.-'For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inven- 
tory.] 

4.  Inbubancb  ^=>335(2)— Fibx  Inbubancb^ 
Inventory— Stock  of  Goods. 

Under  fire  policy  requiring  insured  to  make 
a  complete  itemized  inventory  of  stock  of  goods 
on  hand,  inventory  grouping  goods  of  different 
Jinds  in  one  item  designated  as  dress  goods, 
at  certain  prices  per  yard,  was  not  invalid, 
where  the  goods  were  of  the  same  value  per 
yard,  and  existed  in  the  quantity  stated  in  in- 
ventoiy. 

5.  iNStTBANCB  ^=s>335(2>— FiBB  Insubanob— 
Stock  of  Qoodb— Inventoby. 

Inventory  of  stock  of  goods  taken  pursuant 
to  fire  policy,  in  an  amount  more  than  $90,000, 
was  not  invalid  because  of  lumped  entries,  such 
as  '*1  lot  jewelry,  $10.00,"  where  such  entries 
were  few  in  number. 

6.  Appeal  and  Ebbob  ^=9204(1)  --  Objbo* 
TI0N8  TO  Evidence— Waiveb. 

Objections  to  admission  of  evidence  will 
be  treated  as  waived  in  appellate  court,  where 
not  raised  in  lower  court. 

7.  INSUBANCB  ^=:»335(2)— FnuB  Inbubancb— 
Invbntoby— Bbanch  Stobe. 

Fire  policy  on  stock  of  goods,  requiring  in- 
sured to  take  inventory  of  the  goods,  did  not  re- 
quire insured  to  take  inventory  of  stock  of  goods 
in  a  branch  store  in  another  city,  conducted  as 
B  separate  line  of  business,  where  such  stock 
€ft  goods  was  not  covered  by  the  policy. 


8.    INSTTBANCB    ^=s>335(3)— FiBE    INBUBANCB— 

Stock  of  Good&— Books  of  Insxtbed. 

Fire  policy  on  stock  of  goods,  requiring  in- 
sured to  take  inventory  and  keep  a  "set  of  books 
which  shall  clearly  aUd  plainly  present  a  com- 
plete record  of  the  business  transacted,  including 
all  purchases,  sales,  and  shipments  *  *  * 
from  date  of  inventory,"  did  not  require  in- 
sured's books  to  record  the  original  purchases 
of  all  goods  at  the  branch  stores  of  the  insured 
for  period  of  time  preceding  taking  of  inven- 
tory, but  merely  such  books  as  show  record 
of  business  transacted  from  date  of  inventory. 

9.  Inbxtbance  ^s»665(3>— Fibb  Inbubancb— 
Books  of  Insubbd— Sufficiency  of  Evi- 

DENGE. 

In  action  on  fire  policy,  evidence  held  to 
show  that  insured  complied  with  provision  of 
policy  requiring  them  to  keep  a  set  'of  books 
clearly  and  plainly  presenting  a  complete  rec- 
ord of  busiiiess  transactions  from  date  of  in« 
ventory. 

10.  Inbubancb  ^=»660  —  Fibe  Inbubancb— 
Pbofitb  of  Insxtbed. 

In  action  on  fire  policy  on  stock  of  goods 
requiring  Insured  to  take  inventory  and  keep 
books  showing  business  transacted  from  date 
of  inventory,  insured  was  not  required  to  show 
profits  for  a  year  preceding  the  taking  of  in- 
ventory, by  books  for  such  period,  but  could  es- 
tablish such  profits  by  any  competent  evidence. 

11.  Inbubancb  ^=»S30(2)— Fibb  Inbubancb— 
Stock  of  Goods  —  Chattel  Mobtgagb  — 
Collatebai.  Secubity  Note. 

Insured's  note,  in  the  usual  form  of  a  nego» 
tiable  collateral  security  note,  cUd  not  violate 
provision  of  policy  making  policy  void  upon 
incumbering  goods  with  chattel  mortgage ;  such 
note  being  insufficient  to  create  a  chattel  mort- 
gage. 

12.  Inbubancb  ^s»828(6)— Fibb  Inbubancb— 
OwNBBSHip  OF  Goods  —  ''UnoonditionaXi 
and  Sole  Ownbbship." 

Insured's  note,  in  the  usual  form  of  a  ne- 
gotiable collateral  security  note,\making  stodk 
of  goods  covered  by  policgr  collateral  for  pay- 
ment of  note,  did  not  invalidate  policy  under 
provision  making  it  void  if  the  interest  of  in- 
sured in  goods  be  other  than  "unconditionaK 
and  sole  ownership";  the  execution  of  such 
note  not  depriving  insured  of  the  unconditional 
and  sole  ownership  of  the  property,  even  though 
note  should  be  construed  as  creating  a  chattel 
mortgage. 

[E}d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Sea>nd  Series,  Uncondi- 
tional and  Sole  Ownership.] 

18.  Inbubancb  ^=»66S(1>— Fibe  Inbubancb-- 
Pboof  of  Lobs— False  Statements. 

False  swearing  in  proof  of  loss,  to  forfeit 
policy,  must  consist  in  an  oath  to  statements 
knowingly  and  willfully  falsa  or  recklessly  made. 

14.  Tbial  ^s>114— Dbmxtbbbb  to  Evidencb* 
Abgument  to  Jxtby. 

Where  defendant  has  demurred  to  the  evi- 
dence, it  will  not  be  permitted  to  argue  to  Jury 
that  it  is  not  bound  by  the  legal  effect  of  the 
demurrer. 


6s»For  other  casM  see  same  topio  and  KEY-NUMBBR  in  all  Key-Numbered  DigeBto  and  Indexes 
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15.  Tbiai.  !9s»178— Demubbeb  to  EvzDsivcas^ 
Admissions. 
By  demurring  to  evidence,  defendant  waives 
its  evidence  in  conflict  with  plaintiff's  evidence, 
and  admits  truth  of  plaintiffs  testimony  and 
all  reasonable  inferences  that  may  be  drawn 
therefrom. 

Burks,  J.,  dissenting. 

Error  to  Hustings  Court  of  Petersburg. 

Action  by  Lavenstein  Bros,  against  the 
Hartford  Fire  Insurance  Company.  Judg- 
ment of  dismissal,  and  plaintiffs  bring  error, 
and  defendant  assigns  cross-error.  ^Eleversed. 

This  action  was  instituted  by  the  plaintiffs 
in  error  (hereinafter  referred  to  as  the  as- 
sured) for  the  recovery  of  the  sum  of  $2,500, 
the  amount  of  fire  insurance  provided  for  in 
a  policy  of  insurance  issued  to  the  plaintiffs 
by  the  defendant  in  error  (hereinafter  re- 
ferred to  as  the  insurance  company). 

The  policy  was  issued  on  September  19, 
1913,  for  a  period  of  one  year  on  the  "stock 
of  general  merchandise,  consisting  chiefly  of 
millinery,  dry  goods,  notions,  fancy  goods, 
hats,  caps,  boots,  shoes,  and  all  other  arti- 
cles of  merchandise  not  more  hazardous, 
while  contained  in'*  a  certain  store  designat- 
ed in  the  policy,  occupied  by  the  assured  in 
Peterburg,  Va. 

The  fire  occurred  on  November  20,  1913. 
At  the  time  of  the  fire  the  assured  had  other 
fire  insurance  on  said  stock  of  goods,  the 
whole,  including  the  policy  in  suit,  aggregat- 
ing $80,000,  all  of  which  insurance  was  per- 
mitted by  such  policy. 

The  policy  is  in  standard  form  of  the  usual 
fire  insurance  policy  and  contains  the  usual 
iron  safe  clause,  which  embraces  (among 
others)  the  following  provisions  of  warranty: 

"(1)  The  assured  will  take  a  complete  item- 
ized inventory  of  stock  on  hand  at  least  once 
in  each  calendar  year,  and  unless  snch  inven- 
tory has  lieen  taken  within  twelve  calendar 
months  prior  to  the  date  of  this  policy,  one 
shall  be  taken  in  detail  within  30  days  of  the 
issuance  of  this  policy,  or  this  policy  shall  be 
null  and  void  from  such  date.    •    ♦    ♦ 

"(2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  business  transacted,  including 
all  purchases,  sales  and  shipments,  both  for 
cash  and  credit,  from  date  of  inventory  as  pro- 
"  vided  for  in  first  section  of  this  clause,  and  dur* 
ing  the  continuance  of  the  policy.'' 

The  policy,  in  other  parts  of  It  distinct 
from  the  iron  safe  clause,  contains  also  the 
provisions  that  it  shall  be  void — 

"if  the  subject  of  the  insurance  •  •  •  be 
or  become  incumbered  by  a  chattel  mortgage, 

*  *  ♦  or  if  the  interest  of  the  insured  be 
other   than   unconditional   and   sole   ownership 

•  ♦  •  or  in  case  of  any  ♦  ♦  ♦  false 
swearing  by  the  insured  touching  any  matter 
relating  to  this  insurance  or  the  subject  there- 
of    *     *     *     after  loss." 


By  its  pleadings  In  the  cose  the  assured 
claimed  that  they  had  complied  with  said  iron 
safe  clause  by  their  inventory  taken  of  the 
stock  of  goods  in  said  store,  as  of  February 
1,  1913  (which,  however,  did  not  include  the 
purchases  made  in  January,  1913),  and  by  the 
books  which  it  kept  as  a  record  of  its  busi- 
ness transacted  at  such  place  of  business 
from  February  1,  1913,  to  the  date  of  the 
fire,  and  also  of  said  January,  1913,  pur- 
chases. 

By  such  pleadings  the  assured  claimed  that 
the  total  sound  value  of  its — 

stock  of  goods  on  hand  at  said  place  of 
business  covered  by  the  insurance  policy 
in  suit,  which  were  burned  or  injured  in 
the  said  fire  was $9f  .834  M 

Less  the  amount  of  salvage  of  goods  not 
destroyed  by  the  flre,  M  mutuaUy  agreed 
on    10,000  (^ 


$85,834  as 
And  lees  aggregate  of  items  of  goods 'on 
said  inventory  not  Itemized  thereon,  ex- 
cept as  "lot"  of  this  or  that  character 
of  goods,  for  which  the  assured  olaimed 
no    compensation SAOC 10 

Leaving  net  balance  total  loss  claim- 
ed      182.732  10 

By  its  pleadings  the  insurance  company 
took  the  following  positions  of  defense  to  the 
action,  which  are  material  upon  the  assign- 
ment of  error,  namely: 

(1)  Not  that  no  inventory  was  taken,  or 
that  no  books  were  kept  as  required  by  the 
iron  safe  clause;  but  that  (a)  no  '^complete 
inventory"  of  the  stock  on  hand  "was  taken 
or  furnished  the  insurance  company,  as  re- 
quired by  the  Iron  safe  clause,  and  that  (h) 
the  assured  "did  not  keep  a  set  of  books 
which  clearly  and  plainly  present  a  complete 
record  of  the  business  transacted  by  them* 
including  all  purchases,  sales,  and  shipment^ 
both  for  cash  and  credit,"  as  required  by  the 
iron  safe  clause. 

(2)  That  the  Inventory  made  by  the  assur- 
ed in  1913,  preserved  and  furnished  the  in- 
surance company,  was  not  the  original  in- 
ventory so  made. 

(3)  That  subsequent  to  the  issuance  of  the 
policy  in  suit,  to  wit,  on  October  14,  1913, 
the  assured  incumbered  the  stock  of  goods 
Insured  by  such  policy  by  executing  a  chattel 
mortgage  thereon  to  the  National  Bank  of 
Petersburg;  and 

(4)  That  in  the  "proof  of  loss"  furnished 
by  the  assured  to  the  insurance  company 
there  was  false  swearing  as  to  the  amount 
of  the  goods  on  hand  at  the  time  of  the  fire. 

There  was  a  trial  by  jury. 

The  original  inventory  aforesaid  of  Feb- 
ruary 1,  1913,  and  the  books  aforesaid  were 
introduced  in  evidence  by  the  assured  with- 
out objection  on  the  part  of  the  insurance 
company. 

The  inventory  is  contained  in  a  book.  It 
begins  several  pages  from  the  first  page  aa 
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the  book  was  originally,  but  the  inventory  as 
there  entered  is  complete,  and  the  nonuse  and 
absence  of  the  first  part  of  the  book  is  sat- 
isfactorily explained  by  the  testimony  in  the 
record. 

The  testimony  for  the  assured  explains 
how  the  inventory  was  taken  by  a  number  of 
employes  of  the  assured,  by  transferring  mem- 
oranda of  the  character  of  goods,  quantity, 
and  price  or  value,  first  entered  on  slips  of 
paper,  or  ''tablets,"  as  the  work  of  taking 
the  inventory*  progressed,  from  which  slips 
or  "tablets"  the  entries  were  transferred  to 
and  made  on  the  inventory  as  entered  in  the 
inventory  book,  in  the  progress  of  the  work, 
in  accordance  with  the  usual  manner  of  tak- 
ing such  an  inventory,  not  only  by  the  as* 
sured  in  preceding  years,  but  by  others  in  the 
same  line  of  business.  The  testimony  also 
shows  who  the  employes  were  who  took  the 
inventory,  and  who  the  employ^  was  who 
made  the  entries  on  the  inventory  book. 
The  employ^  who  made  the  entries  on  the  in- 
ventory book,  and  in  whose  handwriting  it  is, 
was'  not  examined  as  a  witness  to  prove  the 
book,  nor  were  all  of  the  employes  examined 
as  witnesses  who  aided  in  taking  the  said  in- 
ventory. 

The  inventory  Just  mentioned,  as  taken, 
gave,  as  a  rule,  the  cost  prices  of  the  goods ; 
but,  where  goods  were  old  or  shopworn,  a 
deduction  from  cost  prices  was  made  to  cov- 
er depreciation,  and  the  inventory  value  was 
entered  at  what  was  considered  the  true 
cost  value  of  the  goods,  if  they  had  been 
bought  in  that  condition;  in  no  case,  how- 
ever, was  any  value  added  for  enhancement 
of  value  due  to  increase  in  market  price  sub- 
sequent to  the  purchase  of  the  goods. 

The  books  of  the  assured,  as  kept,  showed 
the  cost  price  of  the  January,  1913,  pur- 
chases, and  of  the  purchases  subsequent  to 
the  annual  inventory  (the  annual  inventory 
last  taken  next  preceding  the  fire  in  question 
being  taken  as  of  February  1, 1913,  as  afore- 
said). 

For  a  long  while  prior  to  the  fire,  and  prior 
to  the  issuance  of  the  policy  in  suit,  certain- 
ly as  far  back  as  1911,  the  assured  was  en- 
gaged in  the  mercantile  business  at  a  num- 
ber of  other  places  than  Petersburg,  namely, 
at  Elizabeth  City.  N.  C.  Charlottesville,  Va., 
and  elsewhere,  which  businesses  are  referred 
to  in  the  record  as  "branches"  or  branch 
stores ;  but  they  were  entirely  separate  and 
distinct  businesses  from  that  of  the  assur- 
ed at  Petersburg,  as  to  which  separate  books 
were  kept  and  separate  Inventories  taken 
from  time  to  time.  However,  during  1912 
and  1913,  prior  to  the  fire  (which  periods 
only  are  material  to  be  referred  to  in  this 
connection),  shipments  of  goods  from  one  to 
another  of  these  branch  stores  were  made 
from  time  to  time,  and  the  re^lar  course  of 
such  business  was  to  treat  these  shipments 
as  sales  and  purchases  of  the  respective 
branches  to  and  from  each  other,  and  the 


branch  making  such  shipments  would  in- 
voice the  goods  as  sales  at  original  cost 
prices,  or  at  cost  value,  to  the  branch  to 
which  they  were  shipped,  and  the  latter 
branch  would  enter  such  shipments  on  its 
books  as  purchases  at  such  invoice  prices. 

All  of  such  shipments,  from  the  date  of  the 
1913  inventory  to  the  fire^  to  and  from  the 
Petersburg  business,  were  entered  on  the 
books  of  the  assured  kept  of  that  business, 
and  all  of  the  invoice  of  the  character  afore- 
said covering  such  shipments  during  such  pe- 
riod were  preserved  by  the  assured,  furnish- 
ed to  the  insurance  company,  are  in  evidence, 
and  verify  the  books  in  every  particular  re- 
lating to  these  transactions.  The  same  is 
true  of  the  entries  on  the  books  of  the  Jan- 
uary, 1913,  purchases  of  the  Petersburg  busi- 
ness and  of  the  original  invoices  of  such  pur- 
chases. 

It  should  be  noted,  however,  that  no  inven- 
tory of  the  Elizabeth  City  business  was  pre- 
served or  furnished  the  insurance  company, 
and  none  suoh  is  iii  evidence.  The  same  is 
true  of  the  invoices  of  the  original  purchases 
of  goods  by  the  Elizabeth  City  concern,  so 
far  as  appears  from  the  record  before  us; 
and  the  latter  is  true,  both  as  to  inventories 
and  invoices  of  original  purchases  of  goods, 
by  the  other  branch  businesses  of  the  as- 
sured. 

As  of  September  1,  1918,  the  assured  sold 
out  a  portion  of  the  stock  of  goods  of  its 
business  in  Elizabeth  City  to  one  S.  R.  SifC 
Company,  Incorporated,  but  did  not  include 
in  such  sale  certain  items  of  that  stock  of 
goods,  which  items  were  thereupon  invoiced 
by  the  Elizabeth  City  concern  for  shipment 
to  the  Petersburg  concern  in  accordance  with 
the  custom  of  business  aforesaid  to  ship  from 
time  to  time  goods  from  one  branch  to  an- 
other. 

These  goods  were  all  included  in  one  in- 
voice and  aggregated  the  invoice  value  of 
$25,912.84.  The  purpose  was  to  ship  all  of 
these  goods  in  one  car,  and  the  largest  car 
obtainable  was  gotten  for  the  purpose.  But 
it  was  found  that  all  of  the  goods  could  not 
be  gotten  in  the  car,  and  &  list  of  the  goods 
which  could  not  be  gotten  into  the  car  was 
made  at  the  time  by  the  Elizabeth  City 
branch,  and  they  aggregated  $2,299.91  per 
the  invoice  values.  The  car  was  shipped  to 
Petersburg,  and  ail  of  Its  contents  were  re- 
ceived and  added  to  the  stock  of  that  busi- 
ness of  the  assured,  before  the  fire.  The  in- 
voice and  list  of  goods  not  shipped  aforesaid 
were  forwarded  to  the  Petersburg  store. 
The  bookkeeper  of  the  latter  place  of  busi- 
ness entered  the  whole  invoice  of  the  goods 
on  the  books  of  the  latter  concern  as  receiv- 
ed. The  bookkeeper,  however,  had  been  in- 
formed that  there  was  a  delay  in  the  shipment 
of  a  part  of  the  goods,  but,  thinking  the  delay- 
ed goods  would  soon  arrive,  did  not  at  the 
time  credit  them  on  the  books  as  per  said  list. 
Somehow  the  list  aforesaid  was  mislaid,  and ' 
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the  bookkeeper  consequently  overlooked  and 
omitted  to  enter  such  credit  until  after  the 
fire.  The  omission  of  this  credit  was  dis- 
covered by  the  accountant.  Wood,  on  the  in- 
vestigation he  made  in  verifying  the  books 
before  suit.  A  copy  of  said  list  wias  then 
gotten  from  Elizabeth  City,  and  the  credit 
was  entered  on  the  books  before  suit 

The  said  Invoice  and  copy  of  list  of  the 
goods  mentioned  in  the  next  preceding  para- 
graph were  preserved,  were  furnished  the  in- 
surance company  before  suit,  are  in  evidence, 
and  verify  the  books  in  every  particular  re- 
lating to  this  transaction. 

The  said  figures  of  $95,834.20,  claimed  val- 
ue of  goods  on  hand  at  the  time  of  the  fire 
aforesaid,  do  not  include  said  $2,299.91  fig- 
ures. The  error  in  the  books  of  omitting  this 
credit  was  corrected  before  suit  by  the  ac- 
countant. Wood,  as  aforesaid. 

It  should  be  mentioned,  perhaps,  although 
not  material,  that  while  the  accountant  cor- 
rected this  error,  he  made  an  error  himself 
in  omitting,  from  his  figures  laken  from  the 
books,  a  total  of  $1,454.93  thereon,  of  Items 
of  said  goods  actually  received  in  the  Peters- 
burg place  of  business  from  Elizabeth  City 
before  the  fire,  so  that  the  net  ^rror  against 
the  insurance  company  would  have  been 
only  $853.98,  if  such  credit  of  $2,299.91  had 
never  been  made.  When  the  $2,299.91  correc- 
tion was  made  by  Wood,  as  just  stated,  that 
resulted  in  making  said  total  of  $95,834.20 
less  than  it  should  have  been  by  said  sum  of 
$1,454.93. 

There  is  another  circumstance  affecting 
the  books  which  should  be  mentioned.  There 
were  certain  shipments  of  goods  from  the 
Petersburg  business  in  October  and  Novem- 
ber, 1913,  shortly  preceding  the  fire,  which 
aggregated  $4,299.91  invoice  value,  which 
were  not  entered  on  the  books  until  after  the 
fire.  But  these  entries  on  the  books  were 
made  in  accordance  with  the  usual  course 
of  business  from  carbon  copies  of  the  in- 
voices of  such  goods,  made  at  the  time  of 
the  shipments  in  accordance  with  the  usual 
course  of  business  aforesaid,  and  such  car^ 
bon  copies  were  preserved,  and  were  furnish- 
ed to  the  insurance  company  and  verified  the 
books  as  to  these  matters  in  every  particular. 
The  fire  did  not  in  any  way  affect  the  mak- 
ing of  these  entries  on  the  books. 

There  were  also  certain  accounts  on  the 
books  which  were  not  complete,  and  certain 
entries  which  should  have  been  on  certain 
books  which  were  not  there;  but  other  books 
kept  by  the  assured  of  the  Petersburg  busi- 
ness furnished  such  items,  so  that  said  in- 
completeness of  certain  books  and  absence  of 
entries  from  others  did  not  affect  the  suffi- 
ciency of  the  books  as  a  whole  in  the  mat- 
ter of  furnishing  a  complete  record  of  the 
Petersburg  business. 

The  books  showed  the  discounts  actually 
obtained  by  the  assured. 


The  accountant,  Wood,  however,  charged 
the  assured  with  all  discounts  which  could 
have  been  obtained  on  bills  for  purchases  by 
payment  of  same  before  their  due  dateSy  al- 
though not  so  paid.  Such  discounts  were 
not  shown  by  the  books,  and  amounted  to 
some  $2,000. 

The  books  of  the  assured  k^t,  recording 
the  transactions  of  the  business  at  Peters- 
burg aforesaid,  covering  the  period  from 
January  1,  1913,  to  the  fire,  and  also  the 
years  1911  and  1912,  and  which  were  intro- 
duced in  evidence,  consisted  of  "the  journal, 
the  cashbook,  consisting  of  cash  sales,  a  book 
luiown  as  *Beat  Yesterday's  Record,*  charge 
books  (or  sales  ledgers),  installment  book,  in- 
ventory books,  invoices,  and  creditor's  ledg- 
er." These  books  showed,  for  th^  period 
from  the  date  of  the  1913  inventory  and  In- 
cluding the  January,  1913,  purchases,  all 
business  transacted  by  the  assured  in  its 
Petersburg  business,  consisting  of  all  pur- 
chases and  returns  of  goods,  all  receipts  of 
goods  from  the  branch  stores  aforesaid  and 
shipments  of  goods  to  such  branch  stores, 
the  discounts  actually  obtained  by  the  assur- 
ed by  cash  and  anticipatory  payment  of  bills 
for  purchases  before  due  dates  of  biUs,  the 
cost  of  labor  in  making  the  alterations  and 
repairs  of  goods,  the  freight  paid,  and  the  '*re- 
tum  sales" — ^that  is,  goods  sold,  but  returned 
by  the  customer.  The  aforesaid  books  in- 
cluded, not  only  accounts  of  the  purchases 
and  shipments  of  goods  aforesaid,  but  also 
''a  capital  account  and  an  insurance  account, 
a  profit  and  loss  account,  and  interest  and 
discount  account,  an  advertising  account, 
a  rent  account,  a  salary  account,  a  stable  ac- 
count, an  expense  accoimt,  an  express  ac- 
count, an  account  with  each  of  the  depart- 
ment stores,  a  merchandise  account  with 
each  department  of  the  business,  and  an  ac- 
count with  each  of  the  individual  members 
of  the  firms"  (of  the  assured),  and  "accounts 
receivable  from  charge  customers  and  from 
installments  sales." 

The  expert  accountant,  Wood,  aforesaid,  a 
witness  for  the  assured,  made  out  the  state- 
ment on  which  the  claim  aforesaid  of  the 
pleadings  of  the  assured  was  based,  arriving 
at  the  figures  of  $95,834.20  as  the  aggregate 
total  value  of  the  goods  insured  and  burned 
or  injured  as  aforesaid,  and  he  testified  in 
substance  and  in  detail  that,  with  the  ex- 
ception of  the  amount  added  as  profits  to  the 
inventory  and  cost  prices  of  goods,  and  with 
the  exception  of  the  amount  of  discounts 
which  the  assured  would  have  earned,  but 
did  not,  by  paying  bills  for  purchases  before 
the  due  date  thereof  (with  which  the  account- 
ant charged  the  assured,  although  not  ob- 
tained by  them),  and  except  the  deduction  of 
$2,299.91  aforesaid,  covering  the  delayed 
shipment  aforesaid  from  Elizabeth  City,  he 
got  all  of  the  figures  for  such  statement  from 
the  aforesaid  inventory  of  February  1,  1913, 
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and  said  books;  and  this  witness,  by  way  of 
siimmary  of  his  testimony,  stated  that  said 
books — 

"clearly  and  plainly  present  a  complete  record 
of  the  buainesB  transactions,  including  the 
purchases,  sales,  and  shipments,  both  for  cash 
and  credit,  from  the  dates  of  the  respective  in- 
ventories there  and  up  to  the  time  of  the  fire 
in  1913,  and  as  to  the  stock  of  goods  at  Peters- 
burg, Va." 

(The  reference  to  •Inventories,"  in  the  plu- 
ral, is  made  because  the  assured  had  preserv- 
ed and  also  furnished  the  insurance  company 
and  Introduced  in  evidence  the  inventory 
taken  January  1,  1912,  of  the  stock  of  goods 
on  hand  at  said  Petersburg  place  of  business 
at  the  close  of  the  year  1911;  and  the  books 
of  the  assured  also  covered  such  business 
for  the  whole  period  of  the  years  1912  and 
1919  up  to  the  fire  of  November  26,  1913, 
aforesaid.) 

It  appears  in  evidence  that  the  said  Feb- 
ruary 1,  1913,  inventory  and  the  aforesaid 
books  of  the  assured,  and  also  the  Invoices 
aforesaid  preserved  by  the  assured,  were 
all  turned  over  to  the  insurance  company 
about  Februaty  26,  1914,  and  were  kept  in 
its  possession  and  examined  by  Its  expert 
accountant  in  New  York  for  some  six  or 
seven  months  fbllowing.  This  action  was 
not  Instituted  until  in  November,  1914,  and 
was  not  tried  in  the  court  below  until  Oc- 
tober, 1915. 

On  the  trial  in  the  court  below,  the  insur- 
ance company  introduced  certain  testimony 
of  witnesses  and  documentary  evidence,  but 
did  not  introduce  as  a  witness  its  expert 
accountant,  who  had  made  the  examination 
aforesaid  of  said  inventory  of  February, 
1913,  and  of  said  books  and  papers.  More- 
over, the  insurance  company  introduced  no 
evidence,  nor  is  there  any  in  the  record,  even 
tending  to  ahow  that  any  of  the  valuations 
of  the  goods  in  the  inventory  of  1913  or  on 
the  books  is  excessive,  or  that  there  was  the 
slightest  mala  fides  on  the  part  of  the  as- 
sured in  any  particular. 

Further  reference  will  be  found  in  the 
opinion  of  the  court  below  to  the  evidence 
and  to  the  absence  of  evidence  in  the  case. 

After  all  the  testimony  was  in  for  the 
assured  and  the  Insurance  company,  the  lat- 
ter demurred  to  the  evidence,  and  the  as- 
sured Joined  in  such  demurrer. 

Thereupon  the  court  below  declined  to  al- 
low counsel  for  the  insurance  company  to 
call  the  attention  of  the  jury  to  certain  state- 
ments of  witnesses  for  the  insurance  com- 
pany as  to  the  quantity  of  the  goods  shipped 
from  Elizabeth  City  which  were  in  conflict 
with  the  testimony  for  the  assured  as  to 
such  quantity,  and  refused  to  allow  counsel 
for  the  insurance  company  to  comment  on 
certain  alleged  deficiencies  in  the  evidence 
of  a  witness  for  the  assured  which  affected 
the  quantity  of  such  goods.    That  action  of 


the  trial  court  is  assigned  by  the  insurance 
company  as  cross-error. 

After  the  conclusion  of  argument  before 
them,  the  Jury  returned  a  verdict  in  favor  of 
the  assured  for  $2,500,  the  amount  sued  for 
as  aforesaid,  with  interest  from  March  26, 
1914,  subject  to  the  demurrer  to  evidence. 

Thereupon  the  insurance  company  moved 
the  trial  court  to  set  aside  the  verdict,  as 
contrary  to  the  law  and  the  evidence,  and 
grant  it  a  new  trial. 

Whereupon  the  court  refused  to  set  aside 
the  verdict  and  grant  a  new  trial,  but  sustain- 
ed the  demurrer  to  evidence  and  entered 
the  Judgment  under  review,  which  dismiss- 
ed the  action,  with  costs  against  the  assured. 

The  Issues  made  by  the  assignments  of 
error  by  both  the  assured  and  the  infurance 
company  will  be  further  dealt  with  in  the 
opinion  of  the  court. 

R.  H.  Mann,  of  Petersburg,  and  Henry  J. 
Wyatt,  of  New  York  City,  for  plaintiffs  in  er- 
ror. 

Caskie  &  Gaskle,  of  Lynchburg,  and  B.  E. 
Scott,  of  Richmond,  for  defendant  in  errdr. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  record  in  the  case  Is  voluminous.  The 
petition  and  briefs  are  also  exceptionally  so. 
The  latter,  however,  involve  a  number  of 
questions  which  we  do  not  find  it  necessary  to 
deal  with.  The  only  questions  which  need  to 
be  considered  for  the  decision  of  the  case,  in 
our  view  of  it,  will  be  disposed  of  in  their 
order  as  stated  below. 

We  will  first  consider  the  questions  raised 
by  the  assignments  of  error  touching  the  in- 
v.ehtory  in  evidence,  which  is  relied  on  by  the 
assured  as  sufficient  to  comply  with  the  re- 
quirements of  the  iron  safe  clause  of  the  pol- 
icy in  suit  with  respect  to  an  inventory. 

The  defendant  insurance  company  raises 
the  following  questions  as  to  the  inventory 
which  was  taken  as  of  February  1, 1913: 

[1]  1.  Did  its  figure  of  $69,855.79,  on  total 
of  goods  on  hand  as  of  the  date  of  such  inven- 
tory, include  the  January,  1913,  purchases  of 
$13,973.67? 

We  are  of  opinion  that  the  preponderance 
of  the  evidence  clearly  shows  that  they  did 
not. 

Such  evidence  shows  that  whUe  the  Inven- 
tory was  taken  as  <m  February  1,  1913,  the 
January,  1913,  purchases  of  goods  were  not 
included  in  the  inventory,  because  such  pur- 
chases were  for  the  spring  trade  of  1913,  and, 
in  accordance  with  the  custom  and  usual 
course  of  trade  and  keeping  of  accounts  of 
such  merchants  as  the  assured,  'were  not  con- 
sidered a  part  of  the  business  done  during 
the  fiscal  year  ending  February  1,  1913,  but 
of  the  succeeding  year.  Such  purchases  were 
entered  on  the  books  of  the  company  aa  of 
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their  date  of  purchase,  It  Is  true,  to  wit,  In 
January,  1913,  but  were  extended  thereon  as 
purchases  for  the  ensuing  fiscal  year,  and 
were  as  such  added  to  said  inventory  amount 
of  $69,855.79,  and  were  not  included  in  that 
total. 

[2]  2.  Since  the  inventory  did  not  include 
the  said  January  purchases,  was  it  such  a 
"complete  Itemized  inventory  of  stock  on 
hand''  as  was  required  by  the  ''iron  safe 
clause"  of  the  policy  of  insurance,  quoad  such 
goods? 

Technically  and  literally  speaking  this 
question  would  have  to  be  answered  in  the 
negative.  But  the  purpose  of  the  "iron  safe 
clause"  in  insurance  contracts  is  to  preserve 
evidence  of  the  actual  existence  of  the  prop- 
erty insfared,  or  from  which  such  actual  ex- 
istence may  be  verified,  and  as  a  matter  of 
fact  the  invoices  of  all  of  the  January  pur- 
chases were  preserved  by  the  assured  'in  an 
Invoice  book,  and  they  were  subsequently 
furnished  to  the  Insurance  company,  and 
showed  in  detail  the  items  of  such  goods  as 
fully  as  an  inventory  would  have  done. 
Moreover,  the  books  of  the  assured  showed 
such  purchases  and  the  items  thereof  in  as 
^uch  detail  as  If  they  had  been  entered  on 
the  inventory,  and  these  books  were  pre- 
served and  subsequently  famished  to  the  in- 
surance company,  and  are  in  evidence.  From 
such  books  verified  by  such  invoices,  the  in- 
surance company  could  have  had  no  diffl- 
calty  in  arriving  at  the  correct  amount  of 
such  purchases,  and  there  has  been  no  loss 
whatever  of  evidence  in  the  premises  by  rea- 
son of  such  items  of  goods  not  having  been 
formally  entered  on  the  inventory  book,  in- 
stead of  upon  another  book  of  the  assured. 

We  think,  therefore,  that  under  such  cir- 
cumstances the  books  and  Invoices  aforesaid 
must  be  taken  to  be  a  substantial  compliance 
with  the  "iron  safe  clause"  requirement  of  an 
inventory,  so  far  as  such  January  purchases 
are  concerned.  Substantial  compliance  with 
such  clause  is  all  that  the  law  requires. 
Hartford  Fire  Ins.  Co.  v.  Farris,  116  Va.  880, 
83  S.  E.  377. 

8.  Was  the  inventory  suflSdently  itemized 
as  to  the  goods  in  fact  covered  thereby  to 
comply  with  said  "iron  safe  clause"? 

(a)  As  to  $3,102.10  of  the  goods  included  in 
the  inventory  the  position  of  the  insurance 
company  is  that  they  were  lumped  so  that 
they  cannot  be  fairly  regarded  as  itemized. 
But,  as  appears  from  the  statement  preced- 
ing this  opinion,  claim  was  waived  by  the  as- 
sured as  to  those  items ;  so  that  It  is  unneces- 
sary for  us  to  decide  the  question  as  to 
whether  they  were  sufficiently  itemized  to 
comply  with  the  "iron  safe  clause"  aforesaid. 

[3]  (b)  It  is  claimed  for  the  insurance  com- 
pany that  the  inventory  is  invalid  because  it 
did  not  contain  the  stock  numbers  of  the 
items  of  goods  or  other  data  touching  the 
identity  of  the  items,  in  order  that  such  items 


could  be  traced  to  the  former  inventories,  to 
invoices  of  them,  or  the  like,  so  as  to  ascer- 
tain whether  defendant  was  being  charged 
with  old  or  new,  out  of  style  or  shelfwom, 
goods,  or  at  original  cost  prices. 

There  is  no  provision  in  the  policy  of  in- 
surance requiring  such  description  in  the  in- 
ventory. The  policy  requires  only  a  "com- 
plete itemized  inventory  of  stock  on  hand" 
at  the  time  of  the  inventory,  and  any  descrip- 
tion, which  is  sufficiently  detailed  to  evidence 
that  it  is  an  actual  inventory  by  items  of 
goods  found  thereby  to  actually  exist  at  the 
time,  complies  with  such  contract  require- 
ments. The  actual  existence  of  the  goods  at 
the  time  of  the  inventory,  as  found  by  an  ac- 
tual inventory,  taken  in  the  usual  course  of 
business,  for  ttie  bona  fide  purx>ose  of  ascer- 
taining actually  existing  goods  and  their  val- 
ues at  the  time,  as  contradistinguished  from 
a  mere  estimate  or  opinion  on  the  subject,  is 
the  essence  of  such  contract  provision.    • 

[4]  (c)  It  is  further  claimed  that  the  inven- 
tory Is  invalid  because  it  in  many  cases  ag- 
gregated goods  which  were  of  diif  erent  kinds, 
such  as  items  giving  the  numbers  of  yards 
"D.  G."  or  "Dr.  Goods,"— i.  e.  dress  goods— 
at  a  certain  price  per  yard,  when  the  goods 
were  not  all  the  same  kind  of  material. 

In  such  cases,  however,  the  goods  were  of 
the  same  value  per  yard,  and  they  were  found 
by  the  inventory  to  actually  exist  in  the  quan- 
tity stated  in  the  inventory.  This  was  all  the 
particularity  of  statement  needed  in  the  in- 
ventory, unless  it  were  necessary  that  the  in- 
ventory should  state  the  items  with  sufficient 
particularity- for  them  to  be  traced  Into  pre- 
ceding inventories  or  into  the  Invoices  or  oth- 
<er  records  thereof.  As  we  have  seen  above, 
such  particularity  of  description  was  not  req- 
uisite; and  an  inspection  of  the  inventory, 
as  shown  in  the  record,  discloses  that  the 
items  of  dress  goods  at  different  prices  are 
very  numerous,  and  evidence  a  detail  ot  item- 
izing of  them  which  fully  satisfies  every  rea- 
sonable requirement  in  that  behalf. 

[5]  Objection  that  they  are  "lumped"  Is 
made,  also,  to  some  entries  on  the  inventory, 
such  as  "1  lot  Jewelry,  $10.00,"  and  the  like, 
not  embraced  in  said  $3,102.10  aggregate  of 
items  as  to  which  claim  is  waived  by  the  as- 
sured as  aforesaid ;  but  such  entries  are  very 
few  in  number  and  cannot  be  said  to  evidence 
any  lack  of  actual  inventory  of  goods  exist- 
ing at  the  time,  or  to  be  unreasonably  lack- 
ing in  detail,  considering  the  large  stock  of 
goods  inventoried. 

The  above  are  the  principal  objections  to 
the  sufficiency  of  the  inventory  of  February 
1,  1913.  There  are  some  other  such  objec- 
tions ;  but  they  raise  no  novel  questions,  and 
of  these  it  is  deemed  sufficient  to  say  that 
they  have  all  been  considered,  and  they  are, 
in  our  opinion,  clearly  without  merit 

It  is  also  urged,  however,  by  the  insurance 
company,  in  argument  before  us,  that  said 
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considered  by  us  as  evidencing  a  compliance 
with  the  requirements  of  the  iron  safe  clause 
with  respect  to  an  inventory,  because — 

(e)  It  is  discredited  by  being  in  a  muti- 
lated book. 

(f)  It  ia  not  proved  by  the  bookkeeper  who 
made  the  entries  in  it,  or  by  the  employes 
who  made  the  slips  or  tablets  from  which  the 
entries  in  the  inventory  book  were  made; 
and 

(g)  The  slips  or  tablets  aforesaid  constitut- 
ed the  original  inventory,  and  they  alone 
were  admissible  in  evidence. 

[6]  A  number  of  authorities  were  cited  to 
support  these  propositions.  These  authori- 
ties embody  well-settled  rules  of  law  applica- 
ble to  the  admission  of  books  in  evidence. 
See  Johnson  v.  Fry,  88  Va.  699,  12  S.  E.  973, 
14  S.  E.  183,  9  Am.  &  Eng.  Ency.  Law,  pp. 
917,  919,  926;  Lovelock  v.  Gregg,  14  Colo. 
63,  23  Pac.  86;  Deimel  v.  Brown,  35  111.  App. 
303;  Cheever  v.  Brown,  30,  Ga.  904;  Gil- 
christ V.  Brooklyn  Mfg.  Ass'ii,  59  N.  Y.  495; 
Gould  V.  Hartiey,  187  Mass.  561,  73  N.  B. 
656;  Chaffee  v.  United  States,  85  U.  S.  (18 
Wall.)  516,  21  L.  Ed.  908;  Swan  v.  Thurman, 
112  Mich.  416,  70  N.  W.  1023;  Miller  v. 
Shay,  145  Mass.  162,  13  N.  E.  468,  1  Am. 
St.  Rep.  449.  But,  as  appears  from  the  state- 
ment of  facts  preceding  this  opinion,  that 
part  of  the  book  which  contained  the  inven- 
tory in  question  was  not  mutilated,  the  In- 
ventory Itself  was  complete  and  unmutilated, 
and  the  absence  of  other  pages  from  the  book 
was  satisfactorily  explained  by  the  evidence. 
Further,  none  of  the  objections  under  con- 
sideration were  made  in  the  trial  court  to 
the  admission  of  the  inventory  as  evidence, 
nor  was  any  motion  made  to  exclude  it  from 
the  evidence,  nor  was  any  such  objection 
made  in  the  grounds  assigned  of  the  demur- 
rer to  the  evidence.  Such  objections  in  the 
trial  court,  had  they  been  made  there,  would 
have  put  the  assured  upon  notice  that  strict 
proof  of  the  entries  on  the  book  was  insisted 
upon,  and  would  have  given  an  opportunity  to 
the  assured  to  supply  the  evidence  with  re- 
spect thereto  which  the  rules  of  law  in  such 
case  would  have  required.  We  see  no  Indica- 
tion in  the  record  that  such  evidence  could 
not  or  would  not  have  been  supplied,  if  any 
issue  requiring  it  had  made  in  the  trial  court. 
We  are  therefore  of  opinion  that  such  objec- 
tions, being  made  for  the  first  time  in  this 
cour^  all  come  too  late,  and  they  must  be 
treated  as  waived.  See  Newberry  v.  Watts, 
116  Ta.  736.  82  S.  B.  703. 

[7]  3.  Did  the  iron  safe  clause  as  to  an  In- 
ventory require  the  assured  to  preserve  their 
Inventory  taken  as  of  January  1,  1913,  at 
another  store  of  the  assured,  to  wit,  at  Eliza- 
beth City,  N.  C,  of  the  stoek  of  goods  there? 

The  brandi  house  at  Elizabeth  City  was  a 
separate  business  entirely.  Whatever  goods 
were  shipped  from  that  concern  to  the  Pe- 
tersburg concern  were,  in  the  current  course 


to  the  latter  concern.  They  were  entered  on 
the  books  of  the  assured  at  Petersburg  as 
purchases,  In  accordance  with  its  regular 
and  usual  course  of  business.  These  books 
showed  the  details  of  the  items  of  such 
goods.  There  were  invoices  of  them  by  the 
Elizabeth  City  concern  to  the  Petersburg 
concern,  showing  the  same  details.  These 
Invoices  were  preserved  and  delivered  to  the 
defendant  and  verified  the  books  as  to  such 
details.  These  transactions  were  certainly 
shipments '  to,  if  not,  accurately  speaking, 
purchases  o^,  goods  by  the  afifsured  in  the 
Petersburg  business. 

The  Iron  safe  clause  concerned  only  the 
inventory  of  the  Petersburg  business;  tbe 
goods  in  that  business  being  the  goods  which 
were  insured,  including  "shipments"  to  it,  as 
well  as  "purchases,**  as  shown  by  the  iron 
safe  clause  itself.  To  construe  it  to  extend 
to  requiring  the  preservation  of  an  Inven- 
tory of  another  business  merely  because  such 
Inventory  would  furnish  additional  evidence 
of  verification  of  the  correctness  of  the  books 
of  the  assured  embracing  the  business  whose 
goods  were  Insured,  or  the  contrary,  would 
be  to  go  outside  of  the  provisions  of  such 
clause,  and  hence  to  make  a  contract  for 
the  parties  which  was  not  in  fact  made  by 
them. 

The  subject  under  consideration  is  purely 
a  question  of  contract.  We  look  to  the  poli- 
cy in  suit  to  see  what  the  contract  on  that 
subject  was.  We  see  therefrom  that  the  con- 
tract does  not  require  any  other  inventory 
to  be  taken  than  that  of  the  stock  of  the  as- 
sured at  Petersburg. 

The  question  under  consideration  must 
therefore  be  answered  in  the  negative. 

We  come  now  to  the  question  over  which 
what  Is  perhaps  the  chief  controversy  In  the 
case  exists,  and  that  is  this : 

[8]  4.  Did  the  books  of  the  assured  com- 
ply with  the  iron  safe  clause  of  the  policy 
in  suit? 

We  will  say  at  the  outset  of  our  considera- 
tion of  this  question  that  the  chief  and 
fundamental  difference  which  exists  between 
the  assured  and  the  insurance  company  on 
the  subject  under  consideration  is  this :  The 
former  take  the  position  that  the  books  re- 
quired by  the  iron  safe  clause  of  the  policy 
in  suit  are  only  books  which  record  the 
business  of  the  assured  transacted  at  Peters- 
burg from  the  date  of  the  1913  Inventory  to 
the  time  of  the  fire,  plus  the  January,  1913, 
purchases  not  included  in  such  inventory, 
and  that  it  is  only  as  to  the  transactions  ol 
such  business,  during  such  time,  that  the  as- 
sured can  be  called  upon  to  verify  the  com- 
pleteness and  accuracy  of  such  books;  where- 
as the  insurance  company  contends  that  the 
books  required  by  said  iron  safe  clause  are 
books  which  should  also  record  the  original 
purchases  of  all  goods  at  the  branch  stores 
of  the  assured,  from  which  goods  were  from 
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time  to  time  shipped  to  the  Petersburg  busi- 
ness thus  mingled  with  the  latter  stock,  not 
only  from  the  date  of  the  1913  inventory  to 
the  time  of  the  fire,  plus  the  January,  1913, 
purchases,  but  also  for  the  preceding  year, 
going  back  to  February  1,  1912,  because  a 
.  complete  and  accurate  record  of  such  busi- 
ness for  both  periods  is  essential  to  a  verifi- 
cation of  the  accuracy  of  the  books  for  the 
period  from  the  1913  inventory  to  the  time  of 
the  fire,  and  became,  under  a  system  adopt- 
ed by  insurance  companies  which  was  follow- 
ed by  the  assured  in  this  case  in  making  out 
its  claim  of  loss,  the  percentage  of  profits 
added  to  the  cost  value  of  the  goods  was 
the  ascei*tained  actual  percentage  of  profits 
of  the  year's  business  preceding  the  1913 
inventory,  and  hence  the  insurance  company 
contends  that  the  assured  is  required  to  veri- 
fy the  completeness  and  accuracy  of  its  books 
for  the  whole  time  from  February  1, 1912,  up 
to  the  date  of  the  fire,  by  producing  the  orig- 
inal invoices  of  all  original  purchases  of 
goods  during  such  whole  time,  not  only  of 
the  Petersburg  business,  but  of  all  branch 
businesses  from-  which  goods  were  shipped 
from  time  to  time  to  the  Petersburg  business 
and  mingled  with  that  stock,  and  that  the 
invoices  of  such  shipments  by  the  branch 
houses  to  the  Petersburg  house,  as  was  the 
current  mode  in  which  this  business  was 
done,  as  aforesaid,  cannot  be  accepted  as  in- 
voices in  verification  of  the  books  as  to  such 
shipments;  for  as  the  insurance  company 
claims,  to  allow  this  would  be  to  leave  the 
door  wide  open  for  fraud  on  the  part  of  the 
assured,  by  invoicing  and  entering  on  the 
books  goods  as  purchases  of  the  Petersburg 
business  which  were  in  truth  not  purchases 
of  that  business,  but  of  the  assured  at  an- 
other time  and  at  another  place  of  business, 
and  merely  shipped  to  the  Petersburg  busi- 
ness at  a  later  time. 

But  opportunities  for  fraud  are  innumera- 
ble, where  the  disposition  to  perpetrate  it  ex- 
ists; and  while  the  purpose  of  iron  safe 
clauses  in  policies  of  insurance  is  undoubted- 
ly to  shut  out  certain  opportunities  for 
fraud,  it  is  purely  a  matter  of  contract  as  to 
what  opportunities  are  thereby  sought  to 
be  shut  out.  Where  the  stock  of  goods  of 
one  only  of  a  number  of  stores  of  a  party  is 
sought  to  be  insured,  the  insurance  company 
may  stipulate  in  the  iron  safe  clause,  or  else- 
where in  the  policy,  that  such  other  books 
shall  be  kept,  besides  those  covering  the  par- 
ticular business  in  which  the  stock  of  goods 
is  sought  to  be  insured,  as  it  may  choose 
to  require.  ThereupcMi  the  policy  may  be 
taken  out,  or  not,  as  the  party  seeking  the 
insurance  may  elect.  Did  the  insurance  com- 
pany make  such  additional  requirement  in 
the  instant  case? 

That  is  to  say,  in  the  instant  case  we  have 
before  us  simply  a  question  of  construction  of 
the  contract  of  insurance.  What  books,  and 
with  what  completeness  and  accuracy,  does 


the  policy  in  suit  stipulate  shall  be  kept  by 
the  assured? 

As  in  the  case  of  the  Elizabeth  City  in- 
ventory question  above  considered  and  dis- 
posed of,  so  here,  the  policy  sets  at  rest  the 
question  under  consideration  as  to  the  books. 
The  business  of  which  the  books,  required 
by  the  iron  safe  clause  of  the  policy  in  suit, 
are  to  present  a  complete  record,  is  the  busi- 
ness of  the  assured  at  Petersburg,  and  such 
only  are  the  books  required  to  be  kept  by 
sudi  clause;  and,  as  appears  from  such 
clause  itself,  as  above  noted,  it  was  not  con- 
templated by  the  insurance  contract  that 
that  business  should  be  confined  to  original 
purchases  of  goods,  but  It  was  expected  to 
include,  as  stipulated  in  such  dause,  "all 
*  •  •  shipments"  of  goods  as  well.  So 
that  we  are  clearly  of  opinion  that  the  in- 
surance contract  which  we  have  before  us 
does  not  stipulate  that  the  assured  should 
keep  or  verify  such  a  set  of  books  as  is 
contended  for  by  the  insurance  company. 
Therefore  we  are  of  opinion  that  the  posi- 
tion of  the  assured  aforesaid  on  this  subject 
is  correct  and  in  accord  with  the  insurance 
contract. 

[9]  In  view,  then,  of  the  fact  that  the  in- 
surance contract  required  only  that  the  set 
of  books  which  should  be  kept  by  the  as- 
sured should  clearly  and  plainly  present  a 
complete  record  of  the  business  transacted 
by  the  assured  at  its  Petersburg  place  of 
business  aforesaid,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and 
credit,  from  the  date  of  the  1913  inventory 
to  the  time  of  the  fire,  and  including  the 
January,  1913,  purchases,  we  have  no  diffi- 
culty in  holding  that  the  evidence  in  the  rec- 
ord is  amply  sufficient  to  have  sustained  a 
verdict  which  found,  in  effect,  that  such  a 
set  of  books  was  kept  by  the  assured  and 
that  the  loss  by  the  assured  was  at  least  the 
amoimt  claimed,  as  set  forth  in  the  state- 
ment preceding  t^iis  opinion. 

The  books  were  not  intended  or  expected 
to  record  the  profits  made,  nor  the  discounts 
which  might  have  been,  but  were  not,  re- 
ceived; but  they  did  record  all  the  data 
needed  for  the  ascertainment  of  such  mat- 
ters. 

As  appears  from  the  statement  of  facts 
preceding  this  opinion,  the  testimony  of  tbe 
expert  accountant.  Wood,  a  witness  for  the 
assured,  was  ample  to  have  sustained  a  ver- 
dict of  the  Jury  finding  that  the  books  ful- 
filled every  substantial  requirement  of  the 
iron  safe  clause.  And  the  fact,  adverted  to 
in  said  statement,  that  the  insurance  oona- 
pany  liad  such  books  in  the  hands  of  its  ex- 
pert accountant  in  New  York  City  for  six 
or  seven  months,  and  did  not  even  put  such 
expert  on  the  stand  as  a  witness  in  its  be- 
half, or  any  other  expert  accountant,  to  as- 
sail the  sufilciency  of  the  books  to  comply 
with  the  iron  safe  clause,  is  to  us  convincLo^ 
evidence  in  itself  of  their  sufficiency. 
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The  only  ground  on  which  the  Insurance 
company  la  left  to  stand,  other  than  its  dif- 
ference with  the  assured  as  to  the  books 
which  should  have  been  kept  and  the  kind 
of  Terlflcation  of  them  required  of  the  as- 
sured, as  aforesaid,  which  we  have  consid- 
ered and  disposed  of  above,  is  that  there 
were  some  discrepancies  between  the 
amounts  of  the  goods  on  hand  at  the  time 
of  the  fire  as  first  claimed  by  the  assured, 
which  was  $113,214.57,  as  that  total  was 
taken  from  the  books  by  M.  £X  Lavenstein. 
a  member  of  the  firm  of  the  assured,  and 
the  amount  of  $103,866.56,  as  taken  from  the 
books  as  such  value  by  an  expert  accountant 
named  Weiss,  first  employed  by  the  assured 
to  aid  in  making  out  the  proof  of  loss,  and 
the  amount  of  $95,834.20  aforesaid,  as  taken 
from  the  books  by  Wood,  as  aforesaid,  which 
wide  variances  evidenced  that  the  books  did 
not  measure  up  to  the  requirements  of  the 
iron  safe  clause  aforesaid,  as  is  claimed  by 
the  insurance   company. 

In  so  far  as  the  period  from  the  date  of 
the  1913  inventory  to  the  fire  is  concerned 
(as  to  which  alone,  except  as  to  the  January* 
1913,  purchases,  the  assured  was  under  con- 
tract obligatioh  to  keep  books  as  aforesaid), 
the  only  material  discrepancies  between  the 
Lavenstein,  Weiss,  and  Wood  statements 
aforesaid  which  could  have  affected  the 
completeness  and  accuracy  of  the  books  of 
the  assured  of  its  Petersburg  business,  were 
the  following  matters: 

(a)  The  omission  of  the  credit  on  the  books 
in  September,  1913,  of  the  $2,299.91  of  Eliza- 
beth City  goods,  which  failed  to  arrive  in 
Petersburg  before  the  fire,  as  to  which  the 
facts  are  set  forth  in  the  statement  preced- 
ing this  opinion. 

(b)  The  $4,299.91  credits  of  shipments 
from  Petersbui'g  to  branch  stores  Just  pre- 
ceding the  fire,  in  November,  1913,  being 
made  on  the  books  after  the  fire,  in  the 
usual  course  of  business  of  posting  the 
books,  as  to  which,  also,  the  facts  are  set 
forth  in  the  statement  preceding  this  opinion. 

Lavenstein  and  Weiss  made  their  state- 
ments before  these  omissions  in  the  books 
were  discovered.  They  were  omissions 
which  might  occur  in  any  even  exception- 
ally well-kept  books.  The  evidence  clearly 
establishes  that  they  were  not  omissions  de- 
signedly made,  and  that  they  were,  more- 
over, not  unreasonable  in  their  character, 
considering  the  volume  of  the  business  and 
the  circumstances  under  which  these  credits 
on  the  books  were  not  sooner  made. 

Further:  These  credits  were  in  fact  all 
entered  on  the  books  before  suit,  and  after 
allowing  them  the  books  showed  the  total 
of  sound  value  of  $95,834.20  aforesaid  (and, 
indeed,  $1,454.93  additional,  as  set  forth  in 
the  above  statement  of  facts)  of  goods  on 
hand  at  the  time  of  the  fire  as  claimed  by 
the  assured  in  the  suit. 


in  question  does  not  require  that  the  books 
of  the  assured  should  be  free  of  such  char- 
acter of  errors. 

Of  the  other  discrepancies  between  the 
statements  of  Lavenstein^  Weiss,  and  Wood 
we  deem  it  sufficient  to  say  that  there  is 
ample  testimony  for  the  assured  in  the  rec- 
ord to  satisfactorily  explain  them,  down  to 
a  difference  of  a  little  over  a  hundred  dol- 
lars, without  in  any  way  affecting  the  com- 
pleteness and  accuracy  of  the  books,  so  far 
as  required  to  be  kept  by  the  iron  safe 
clause  as  aiforesaid.  This  result  in  itself  is 
also,  to  us,  convincing  evidence  of  the  suffi- 
ciency of  such  books  to  meet  every  reason- 
able  requirement  of  the  iron   safe   clause. 

A  great  many  authorities  are  cited  for  the 
assured  on  the  subject  of  what  character  of 
books,  as  to  completeness  and  accuracy,  the 
authorities  hold  to  be  requisite  to  comply 
with  the  iron  safe  clause  aforesaid,  and 
many  authorities  are  cited  on  the  same  sub- 
ject for  the  insurance  company.  Among  the 
latter  are  the  Virginia  cases  of  Scottish 
Union  Ins.  Co.  v.  Va.  Shirt  Co.,  113  Va.  353, 
74  S.  E.  228,  Phoenix  Ins.  Co.  v.  Sherman, 
110  Va.  435,  66  S.  E.  81,  North  British  Ins. 
Ck>.  V.  Edmundson,  104  Va.  486,  52  S.  E. 
350,  Homestead  Fire  Ins.  0>.  v.  Isob,  110 
Va.  18,  65  S.  E.  463,  and  Hartford  Ins.  Ck>. 
V.  Farris,  116  Va.  880,  83  S.  E.  377.  But 
there  is  no  real  difference  on  this  subject 
between  the  positions  in  argument  of  counsel 
on  both  sides  of  the  case. ,  They,  in  effect, 
concur  in  the  view  that  the  authorities  held 
that  a  literal  compliance  with  the  require- 
ments of  the  iron  safe  clause  is  not  essen- 
tial, and  that  a  reasonable  and  substantial 
compliance  is  all  that  is  required.  This  is 
a  correct  summary  of  the  holding  of  the  au« 
thorities  on  the  subject,  and  we  are  there- 
fore relieved  of  any  need  of  discussing  them. 

Applying  such  holding  to  the  facts  of  the 
case  before  us,  we  are  of  opinion  that  the 
books  in  question  fulfill  the  requirements  of 
the  iron  safe  clause  of  the  policy  in  suit 

There  still  remains,  however,  a  question 
for  our  determination,  which  in  part  con- 
cerns the  books  aforesaid,  although  they  are. 
sufficient  to  comply  with  the  iron  safe  con- 
tract clause.  Such  question  remains,  not- 
withstanding that  conclusion,  because  the  as- 
sured undertook  to  prove  the  percentage  of 
profits  made  in  its  business  in  1912,  for  the 
purpose  mentioned  above,  by  relying  on  such 
books,  as  verified  by  documentary  evidence, 
and  as  aided  by  parol  testimony,  as  proof  of 
such  business  and  profits  during  that  period. 
That  question  is  this: 

[10]  5.  Were  the  said  books  sufficiently 
verified  for  the  period  of  1912  to  establish 
what  percentage  of  profits  was  made  by  the 
assured  in  its  Petersburg  business  during 
that  time? 

Aside  from  the  position  of  the  insurance 
company  aforesaid  on  the  chief  question  of 


We  are  of  opinion  that  the  iron  safe  clause ,  fundamental  difference  above  considered  and 
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passed  upon,  the  claim  of  the  insurance  com- 
pany is  that  the  books  were  insufficiently 
verified  as  to  certain  shipments  or  alleged 
shipments  of  goods  to  the  Petersburg  busi- 
ness from  other  branch  stores  of  the  assured 
in  1912,  and  as  to  a  certain  shipment  from 
a  Norfolk  branch  store  of  the  assured  to  the 
£21izabeth  City  branch  store,  also  in  1912. 

It  is  deemed  sufficient  to  say  of  these 
matters  that,  since  there  was  no  contract 
requirement  that  the  assured  should  keep 
books  covering  these  transaction^  for  1912 
(a  period  which  antedated  the  inventory  of 
1913),  so  far  as  the  transactions  in  question 
entered  into  the  Petersburg  business  of  1912 
and  affected  the  ascertainment  of  tl\e  per- 
centage of,  profits  of  that  business  in  that 
year,  they  were  matters  as  to  which  the 
facts  were  open  to  be  established  by  any 
competent  evidence.  The  weight  and  effect 
of  such  evidence  would  liave  been  for  the 
Jury,  but  for  the  demurrer  thereto,  and  there 
was  ample  evidence  before  the  jury  to  have 
warranted  them  in  holding  that  the  per- 
centage of  profits  included  in  said  claim  of 
the  assured  was  conservative  and  fair  in 
amount,  as  ascertained  from  the  actual  busi- 
ness transacted  by  the  assured  at  Peters- 
burg in  1912,  as  shown  by  the  books  and 
the  other  evidences  for  the  assured  in  the 
record. 

We  come  now  to  the  consideration  of  the 
following  question: 

[fl]  6.  Did  the  assured  incumber  the  stock 
of  goods  insured  with  a  chattel  mortgage? 

This  question  must  be  answered  In  the 
negative* 

The  writing  relied  on  by  the  insurance 
company  to  constitute  such  mortgage  is  a 
note  of  the  assured,  payable  to  its  own  or^ 
der  and  indorsed  to  and  held  by  the  Na- 
tional Bank  of  Petersburg,  dated  October 
14,  1913,  for  the  sum  of  $10,000.  The  note 
Is  in  the  usual  form  of  a  negotiable  collat- 
eral security  note,  and,  so  far  as  material, 
provides,  after  the  obligation  to  pay,  as 
follows: 

.  •< «    •    •    Having  deposited  as  collateral  se- 
curity for  the  payment  of  this  and  any  other 

liability  of to  the  holder  hereof,  now  doe 

or  to  become  dae,  or  that  may  hereafter  be  con- 
tracted, the  following  property,  with  authority 
to  use,  transfer,  or  hypothecate  said  collater- 
als:    ♦     •     • 

''Lien  on  all  stock,  fixtures  and  accounts,  etc., 
in  our  stores,  31-33  Sycamore  St.,  City,  (8367) 
the  market  value  of  which  is  now  $  — ,  with 
the  further  right  to  call  for  additional  secu- 
rity in  case  there  should  be  a  dedine  in  the 
market  value  thereof.     •     •     •" 

The  designation  "31-33  Sycamore  St, 
City,"  correctly  describes  the  place  of  busi- 
ness of  the  assured  in  Petersburg,  aforesaid. 
But— 

The  said  note  and  the  provisions  thereof 
are  plainly  Insufficient  to  create  a  chattel 
mortgage.     4  Ellliott  on  Contracts,  |  3031; 


5  Elliott  on  Contracts,  i  4750.  Nor  does 
it  create  a  lien.  And  the  undisputed  fact,  as 
shown  by  the  record,  is  that  the  assured 
never  created,  or  attempted  to  create,  any 
lien  on  said  stock  of  goods  covered  by  the 
insurance  policy  in  suit. 

And,  no  lien  having  been  created,  or  in- 
tended to  be  created,  the  doctrine  of  equi- 
table lien  or  mortgage  cannot  apply,  as  was 
correctly  held  by  the  learned  Judge  of  the 
trial  court.  So  that  there  was  neither  a 
legal  nor  an  equitable  incumbrance  created 
by  the  assured  on  the  subject  of  the  Insur- 
ance after  the  policy  in  s\iit  was  issued, 
far  less  an  incumbrance  by  chattel  mort- 
gage. 

[12]  7.  Did  the  collateral  security  note 
aforesaid  prevent  the  ownership  of  the  as- 
sured of  the  subject  of  the  insurance  from 
being  "other  than  unconditional  and  sole 
ownership"? 

This  question*  must  be  answered  in  the 
negative,  for  the  reasons  indicated  in  the 
consideration  of  the  question  next  above. 

And  even  if  the  writing  in  question  had 
created  a  mortgage,  that  would  not  have 
deprived  the  assured  of  the  "unconditional 
and  sole  ownership  of  the  property  con- 
veyed." See  Manhattan  Ins.  Co.  v.  Weill, 
28  Grat  (69  Va.)  389,  26  Am.  -Rep.  364; 
Morotock  Ins.  Co.  v.  Rodefer,  92  Va.  747, 
24  S.  E.  393,  53  Am.  St.  Rep.  846;  Union 
Assur.  Society  v.  Nails,  101  Va.  613,  616^ 
44  S.  E.  896^  99  Am.  St  Rep.  923;  2  Cooley 
on  Ins.  1378,  1379,  1383. 

The  next  question  we  have  to  pass  on  is 
this: 

[131  8.  Was  there  false  swearing  in  the 
proof  of  loss  as  to  the  amount  of  goods  on 
hand  at  the  time  of  the  fire? 

This  question  must  be  answered  in  the 
negative. 

The  rule  of  law  on  this  subject  is  well 
settled,  and  is  to  the  effect  that  such  false 
swearing,  to  forfeit  an  insurance  policy,  must 
consist  in  an  oath  to  statements  knowingly 
and  willfully  false,  or  recklessly  made.  Va. 
Fire  &  Marine  In&  v.  Hogue,  106  Va.  369, 
64  S.  E.  8;  North  British  Ins.  Co.  v.  Nidlf- 
fer,  112  Va.  591-596,  72  S.  E.  130,  Ann.  Cas. 
1916A,  464. 

The  proof  of  loss  was  based  on  state- 
ments made  out  by  Weiss,  the  expert  ae- 
count^t  first  employed  by  the  assured. 
There  were  mistakes  therein,  but,  as  shown 
by  the  evidence,  as  above  indicated,  they 
were  honest  mistakes,  not  misstatements  of 
fact  designedly  made.  They  were  honestly 
believed  by  the  assured  to  be  correct  at  the 
time  the  proof  of  loss  was  sent  to  the  insur- 
ance company. 

The  sole  question  remaining  for  our  con- 
sideration is  raised  by  the  cross-assignment 
of  error  of  the  insurance  company,  men- 
tioned in  the  statement  preceding  this  opin- 
ion, and  that,  in  substance,  is  this: 

[14,  If]  &  Was  it  error  in  the  trial  court 
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to  refuse  to  allow  counsel  for  the  insurance 
company,  notwithstanding  that  the  legal  ef- 
fect of  the  demurrer  to  evidence  by  the  in- 
surance company  was  that  it  waived  all 
of  its  own  oral  evidence  in  conflict  with  the 
evidence  for  the  assured,  and  admitted  the 
truth  of  the  testimony  of  witnesses  for  the 
assured  and  all  reasonable  inferences  that 
might  be  drawn  by  the  Jury  therefrom,  to 
argue  before  the  Jury  to  the  effect  that  the 
firm  was  not  bound  by  the  legal  effect  of  the 
demurrer? 

To  state  the  question  is  to  answer  it.  To 
allow  such  a  procedure  would  be  to  allow 
a  party  litigant  to  obtain  the  benefit  and 
yet  escape  the  legal  bmrden  attendant  upon 
a  demurrer  to  evidence.  It  would  in  effect 
change  the  long-established  rule  as  to  the 
legal  effect  of  a  demurer  to  evidence.  It  is 
plain,  therefore,  that  the  court  below  com- 
mitted no  error  in  its  ruling  on  this  subject 

But  for  the  reasons  aforesaid  we  are  of 
opinion  to  reverse  the  Judgment  under  re- 
view, and  we  will  enter  such  Judgment  as 
in  our  opinion  the  trial  court  should  have 
entered,  namely:  We  will  overrule  the  de- 
murrer to  the  evidence,  and  enter  Judgment 
for  the  assured,  the  plaintiff  tn  the  trial 
<x>urt,  in  accordance  with  the  verdict  of  the 
Jury  aforesaid,  with  interest  and  costs. 

Reversed. 

BURKS,  J.  (dissenting).  I  prepared  an 
elaborate  dissenting  opinion  in  this  case, 
but  have  determined  not  to  deliver  it,  as  the 
•dissent  is  on  questions  of  fact,  and  hence 
the  opinion  could  be  of  little,  if  any,  value 
in  the  determination  of  future  causes.  I  re- 
gret that  I  have  been  unable  to  deduce  the 
same  facts  from  the  evidence  as  my  Brethren. 
I  have  deemed  It  necessary  to  say  this  much 
in  explanation  of  my  dissent,  as  we  do  not, 
in  the  main,  differ  on  the  questions  of  law 
involved. 

(125  Va.  442) 

STANDARD  RED  CEDAR  CHEST  CO.,  Inc.. 

V.  MONROB. 

{Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.   BiASTEB    AND    SERVANT    ^=»96(1)— -INJUBIES 

TO  Minob  Si»vant>— Violation  of  Statute 
— PaoxncATs  Cause. 

Where  a  boy  uxider  14  was  hired  to  work 
as  assistant  to  tiie  operator  of  a  planer  equip- 
ped with  steel  and  iron  wheels,  cogs,  knives, 
etc.,  to  remove  boards  and  shake  them  loose 
when  clogged,  in  violation  of  Acts  1914,  c  164, 
and  he  was  injured,  his  employment,  in  viola- 
tion of  the  statute,  with  knowledge  that  he  was 
under  the  prohibited  age,  was  the  proximate 
cause  of  his  injury  as  a  matter  of  law. 

2.  Appeal  and  Ebhob  ^=>1068(3,  6)  —  Harm- 
less EsBoa— Instbuctions. 

Where  the  appellate  court  can  see  from 
the  entire  record  that  under  correct  instruc- 1 


tions  no  other  verdict  rightly  could  have  been 
found,  or  that  the  party  complaining  could  not 
have  been  prejudiced  by  the  trial  court's  ac-' 
tion  in  giving  or  refusing  instructions,  it  will 
not  reverse  and  set  aside  the  verdict 

Error  to  Circuit  Court  of  City  of  Lyndi* 
burg. 

Motion  by  Johnson  C.  Monroe,  by,  etc, 
against  the  Standard  Red  Cedar  Chest  Com- 
pany, Incorporated.  Judgment  for  plaintifC, 
and  defendant  brings  error.    Affirmed. 

Harrison  &  Long,  of  Lynchburg,  for  plain- 
tiff in  error. 

Duncan  Drysdale  and  L.  Bradford  Wa- 
tera,  both  of  Lynchburg,  for  defendant  in 
error. 

WHTCTLB,  P.  The  defendant  in  error,  an 
infant  under  the  age  of  14  years,  to  wit,  of 
the  age  of  12  years,  suing  by  his  next  friend, 
brought  this  motion  against  the  plahitiff  in 
error,  the  owner  and  operator  of  a  factory 
for  the  manufacture  of  cedar  chests,  to  re- 
cover damages  for  personal  injuries  suffered 
by  him  as  ten  employ^  in  defendant's  fac- 
tory. 

[1]  The  motion  was  brought  under  an  act 
of  Uie  General  Assembly  approved  March 
27,  1914,  whi<di,  so  far  as  pertinent  to  this 
case,  provides  as  follows: 

"Section  1.  That  ♦  •  *  no  child  under  the 
age  of  fourteen  years  shall  be  employed,  per- 
mitted or  suffered  to  work  in  any  factory, 
workshop,  mine,  mercantile  establfshment,  laun- 
dry, bakery,  brick  or  lumber  yard.    ♦    •    ♦  " 

"Sec.  6.  Any  owner,  superintendent,  overseer, 
foreman  or  manager,  who  shall  knowingly  em- 
ploy or  permit  any  child  to  be  employed  con- 
trary to  the  provisions  of  this  act,  in  any  fac- 
tory, workshop,  mercantile  establishment  or 
laundry,  with  which  he  is  connected,  or  any 
parent  or  guardian,  who  allows  any  such  em- 
ployment of  his  child  or  ward,  shall  upon  con- 
viction of  such  offense  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred 
dollars.    •    •    ♦ 

"Any  employment  contrary  to  the  provisions 
of  this  act  shall  be  prima  facie  evidence  of 
guilt,  both  as  to  the  employer  and  the  parent 
or  guardian  of  the  child  so  employed." 

The  act  further  provides  that  the  circuit 
or  corporation  court,  upon  petition,  etc.,  for 
good  cause  shown,  may  release  a  child  be- 
tween the  ages  of  12  and  14  years  from  the 
operation  thereof.    Acts  1914,  p.  671. 

The  notice  alleged  the  employment  of  the 
plaintiff  by  the  defendant  contrary  to  the 
provisions  of  the  act;  that  the  machinery  in 
the  factory  was  driven  by  steam  power  and 
electricity  and  was  dangerous;  that  plain- 
tiff was  put  to  work  by  his  employer  at  a 
dangerous  machine,  known  as  a  "planer,*' 
equipped  with  steel  and  iron  wheels,  cogs, 
pinions,  circular  knives,  and  other  danger- 
ous agencies  that  revolved  at  a  rapid  rate 
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of  speed;  that  by  reason  of  plaintiffs  ten- 
der years  and  lack  of  skill  and  experience 
he  was  incapable  of  understanding  and  did 
not  understand  the  dangers  incident  to 
working  at  and  about  the  planer;  that  the 
defendant  knew  the  dangerous  character  of 
the  machine,  but  neglected  to  warn  or  in- 
struct the  plaintiff  with  respect  to  it;  that 
after  an  employment  of  eight  days'  duration, 
during  the  temporary  absence  of  the  work* 
man  in  charge  of  the  planer,  under  whom 
plaintiff  was  working,  the  machine  (not  be- 
ing in  good  order)  became  clogged  or  jammed, 
and  the  plaintiff,  In  his  effort  to  remove  the 
obstruction,  had  his  hand  caught  in  the  ma- 
chine, and  all  the  fingers  and  part  of  the 
thumb  of  his  right  hand  were  cut  off. 

Issue  was  joined  by  the  defendant  on  this 
notice,  and,  upon  conflicting  evidence,  the 
jury  returned  a  verdict  for  the  plaintiff  and 
assessed  his  damages  at  $1,250.  The  case 
Is  before  us  upon  a  writ  of  error  to  a  judg- 
ment sustaining  that  verdict. 

Section  2900  of  the  Code  provides  that — 


(« 


'Any  person  injured  by  the  violation  of  any 
statute  may  recover  from  the  offender  such 
damages  as  he  may  sustain  by  reason  of  the 
violation,  although  a  penalty  or  forfeiture  for 
such  violation  be  thereby  imposed,  unless  the 
same  be  expressly  mentioned  to  be  in  heu  of 
such  damages.  And  the  damages  so  sustained 
together  with  any  penalty  or  forfeiture  imposed 
for  the  violation  of  the  statute,  may  be  recov- 
ered in  a  single  action  of  trespass  on  the  case 
upon  proper  counts  when  the  same  person  is 
entitled  to  both  damages  and  penalty:  Pro- 
vided, that  nothing  herein  contained  shall  affect 
the  existing  statutes  of  limitation  applicable  to 
the  foregoing  causes  of  action  respectively.' 


tt 


The  evidence  shows  that  plaintiff  was 
put  to  work  by  the  defendant  at  the  planer, 
his  duty  being  to  remove  the  boards  from  the 
planer  and  to  shake  them  loose  when  they 
became  clogged,  and  for  that  purpose  his 
correct  position  was  at  the  rear  of  the 
machine,  while  that  of  the  workman  in 
charge  was  at  the  front,  where  the  boards 
were  fed  to  the  machine.  At  the  time  of  the 
accident  the  head  workman  had  absented 
himself  temporarily  from  his  post  of  duty, 
leaving  the  machine  running,  and  during 
his  absence  It  became  clogged.  The  plain- 
tiff endeavored  to  dislodge  the  boards  in  the 
usual  way,  but  was  unable  to  do  so;  and  in 
the  dilemma  in  which  he  was  placed  by  the 
absence  of  the  workman  he  went  to  the  front 
of  the  machine,  and  In  his  effort  to  remove 
the  boards  his  hand  was  caught  in  the  ma- 
chinery, and  he  received  the  Injuries  of 
which  he  complains. 

It  thus  appears  that  plaintiff  was  about 
the  master's  business  and  in  the  line  of  his 
employment  when  Injured,  if  not  within  the 
literal  scope  of  It.  To  shield  him  from  ex- 
posure to  such  dangers  incident  to  his  youth 
and  inexperience  was  the  obvious  purpose  of 
the  act  in  absolutely  prohibiting  his  employ- 


ment and  making  it  unlawfuL  From  the 
evidence  adduced  (certainly  from  the  view- 
point of  a  demurrer  by  the  defendant  to  the 
evidence)  the  jury  were  warranted  in  finding 
that  at  the  time  of  his  employment  the 
plaintiff  was  under  the  age  of  14  years,  and 
that  the  defendant  knowingly  employed  or 
permitted  him  to  be  employed  contrary  to 
the  express  terms  of  the  act.  In  addition 
to  the  controlling  Influence  of  the  demurrer 
to  the  evidence  rule,  the  act  declares  that 
any  employment  contrary  to  its  provisions 
shall  be  prima  facie  evidence  of  the  guilt 
of  the  employer.  The  question  whether  or 
not  the  employment  of  a  child  by  the  owner 
to  work  in  his  factory,  with  knowledge  of 
the  fact  that  he  Is  within  the  prohibited 
age,  is  to  be  regarded  per  se  as  the  proxi- 
mate cause  of  an  Injury  received  by  him  in 
the  course  of  such  employment,  is  before  us 
for  the  first  time.  In  other  jurisdictions, 
however,  in  such  circumstances,  under  stat- 
utes substantially  similar  to  our  own,  the 
prevailing  opinion  is  that  the  unlawful  hir- 
ing of  a  child  within  the  prohibited  age  as 
matter  of  law  constitutes  proximate  cause. 
The  reason  for .  the  rule  is  very  clearly 
stated  in  Castell  v.  Pittsburg  Vitrified  Pav- 
ing, etc.,  Ck).,  83  Kan.  533,  112  Pac.  145,  as 
follows: 

"The  contention  is  also  made  that  there  was 
no  evidence  that  the  violation  of  the  statute 
was  the  proximate  cause  of  the  plaintiff's  in- 
jury. The  jury  were  justified  in  finding,  and 
must  be  deemed  to  have  found,  thrt  the  de- 
fendant unlawfully  employed  the  plaintiff  at  an 
occupation  that  placed  him  in  peril;  *  *  * 
that  what  happened  was  one  of  the  very  things 
the  statute  was  intended  to  prevent.  Such 
findings  established  the  necessary  causal  rela- 
tion between  the  disobedience  Of  the  statute 
and  the  plaintiffs  Injury." 

The  following  authorities  are  in  accord 
with  the  above  statement  of  rule:  48  L.  B. 
A.  (N.  S.)  662,  note;  21  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  480,  482;  Leathers  v.  Blackwell, 
etc..  Tobacco  O).,  144  N.  C.  330,  57  S.  E.  11, 
9  L.  R.  A.  (N.  S.)  349;  Starnes  v.  Albion 
Mfg.  Ck).,  147  N.  O.  566,  61  S.  B.  525.  17  L. 
R.  A.  (N.  S.)  602,  15  Ann.  Cas.  470;  Sterling 
V.  Union  Carbide  Ck).,  142  Mich.  284,  105  N. 
W.  755;  Syneszewski  v.  Schmidt,  153  Midi. 
438,  116  N.  W.  1107 ;  Braasch  v.  Mich.  Store 
Co.,  153  Mich.  652,  118  N.  W.  366,  20  L.  R- 
A.  (N.  S.)  500 ;  Perry  v.  Tozer,  90  Minn.  431, 
97  N.  W.  137,  101  Am.  SL  Rep.  416;  Chabot 
V.  Pittsburg  P.  Glass  Co.,  259  Pa.  504,  103 
Atl.  283;  Norman  v.  Coal  Co.,  68  W. 
Va.  405,  69  S.  B.  857,  31  L.  R.  A.  (N.  S.) 
504;  Grlifith  v.  Am.  Coal  Co.,  78  W.  Va.  34, 
88  S.  E.  595;  Swope  v.  Keystone  Coal  & 
Coke  Co.,  78  W.  Va.  517,  89  S.  B.  284,  L.  R. 
A.  1917A,  1128;  Iron  &  Wire  Co.  v.  Green, 
108  Tenn.  161,  65  S.  W.  399;  C^sperson  t- 
Michaels,  142  Ky.  314,  134  S.  W.  200;  L..  H. 
&  St  L.  Ry.  V.  Lyons,  155  Ky.  396,  159  S. 
W.  971,  48  L.  R.  A.  (N.  S.)  667 ;    Sharon  v. 
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Winnebago  Fur  Co.,  141  Wis.  185, 124  N.  W. 
299 ;  Stetz  t.  Mayer  Boot,  eta,  Co.,  lejJ  Wis. 
151,  156  N.  W.  971,  Ann.  Cas.  1918B,  675; 
Am.  Car  &  F.  Co.  t.  Armentront,  214  111. 
509,  73  N.  B.  766;  Inland  Steel  Co.  v.  Yedl- 
nak,  172  Ind.  423,  87  N.  B.  229,  139  Am.  St 
Rep.  389;  Koester  y.  Rochester  Candy 
Works,  194  N.  Y.  92,  87  N.  B.  77,  19  L.  B. 
A.  (N.  S.)  783,  16  Ann.  Cas.  589;  Glncina 
V.  Goss  Brick  Co.,  63  Wash.  401,  115  Pac. 
843,  42  L.  R.  A.  (N.  S.)  624;  Elk  Cotton 
Mills  V.  Grant,  140  Ga.  727,  79  S.  B.  836, 
48  L.  R.  A.  (N.  S.)  656,  Ann.  Cas.  1912B,  p. 
803.  See,  also,  cases  cited  In  note  5  Va.  Law 
Reg.  (N.  S.)  368. 

While  the  child  labor  statutes  of  the  sev- 
eral states  are  not  altogether  uniform,  the 
foregoing  decisions  recognize  the  fact  that 
all  have  a  conmion  object,  namely,  to  pre- 
serve the  lives  and  limbs  of  children,  and 
they  steadfastly  adhere  to  the  underlying 
principle  that,  where  a  child  Is  knowingly 
employed  contrary  to  the  provisions  of  the 
statute  and  Is  Injured  In  such  employment, 
the  employer  Is  guilty  of  actionable  negli- 
gence as  matter  of  law.  In  other  words,  the 
unlawful  hiring  constitutes  the  causal  con- 
nection between  the  vlolattonf  of  the  act  and 
the  injury  complained  of. 

[2]  Exception  was  taken  by  the  defendant 
to  certain  ^structions  granted  by  the  court 
at  the  request  of  the  plaintiff.  The  case, 
we  think,  comes  within  the  influence  of  the 
well-settled  rule  in  this  jurisdiction  that, 
where  the  court  can  see  from  the  entire 
record  that  under  correct  instructions  no 
other  verdict  could  have  been  rightly  found, 
or  that  the  party  complaining  could  not  have 
been  prejudiced  by  the  action  of  the  trial 
court  in  giving  or  refusing  instructions,  It 
will  not  reverse  the  judgment  and  set  aside 
the  verdict.  Burks'  PI.  &  Pr.  S  267;  Moore 
V.  B.  &  O.  R.  CO.,  103  Va.  189,  48  S.  B.  887; 
Neal  ft  Blnford  v.  Taylor,  106  Va.  651,  662, 
56  S.  B.  590;  Fields  v.  Virginian  Ry.  Co., 
114  Va.  558,  77  S.  B.  501;  Adams  Express 
Co.  v.  Allendale,  116  Va.  1,  81  S.  B.  42,  Ann. 
Gas.  1916D,  894;  Wood  v.  Jeffries,  117  Va. 
198,  83  S.  B.  1074 ;  Straus  v.  Fahed,  117  Va. 
633,  85  S.  B.  969. 

We  find  no  error  In  the  judgment,  and  It 
must  be  affirmed. 

Affirmed.  

(125  Va.  255) 

MILLBR  MFG.  CO.,  Inc.,  T.  LOVmO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12, 1919.) 

1.  Masteb  and  Servant  ^=»96(1)  —  Uni«aw- 

FUIi   ElCPIX>TlfENT   OV  MiNOB  —  P%OXllCATB 

CAX7SE  OF  Injury. 

Wrongful  employment  of  a  boy  over  14  and 
under  16,  in  violation  of  Laws  1914,  c.  339,  la 
a  tort,  and  injury  to  the  child  occurring  in  the 
performance  of  his  duties  under  the  employ- 
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ment  must  be  referred  to  the  unlawful  employ- 
ment aa  the  proximate  cause. 

2.  Master  and  Servant  ^=:»228(2)— Injuries 
TO  Servant— Contributory  Negligence. 

In  an  action  for  injuries  to  a  boy  over  14 
and  under  16  employed  by  defendant  in  viola- 
tion of  Laws  1914,  c  339.  the  Virginia  doctrine 
as  to  contributory  negUgence  is  applicable. 

3.  Master  and  Servant  ^=»95— Injuries  to 
Minor  Servant— Statute. 

Where  defendant's  foreman  employed  a  boy 
over  14,  but  under  16,  and  permitted  him  to 
be  put  at  work  at  a  dangeroius  machine  with 
knowledge  of  the  fact  of  his  age  and  without 
having  obtained  the  employment  certificate  re- 
quired by  Laws  1914,  c.  339, 1 8,  the  hiring  was 
in  violation  of  the  act,  and  unlawful,  and,  be- 
sides subjecting  defendant  to  fine  for  the  of- 
fense, subjected  it  to  liability,  under  Code  1904, 
8*2900,  for  damages  for  any  injury  suffered  by 
the  boy,  unless  contributorily  negligent. 

Error  to  Law  and  Equity  Court  of  Rich- 
mond. 

Action  by  Wilbur  IC  Loving,  by,  etc., 
against  tlie  Miller  Manufacturing  Company, 
Incorporated.  To  review  Judgment  for  plain- 
tiff, defendant  brings  error.    Afilrmed. 

R.  L.  Montague,  Daniel  Grinnan,  and  C.  V. 
Meredith,  all  of  Richmond,  for  plaintiff  In 
error. 

David  Meade  White  and  G.  B.  White,  both 
of  Richmond,  for  defendant  in  error. 

WHITTLE,  P.  This  action  was  brought 
by  the  defendant  in  error,  an  infant  under 
the  age  of  16  years,  who  sued  by  his  next) 
friend,  against  the  plaintiff  in  error,  a  cor- 
poration engaged  in  the  manufacture  and 
sale  of  sash,  blinds,  doors,  and  a  general 
wood-manufacturing  business,  to  recover 
damages  for  a  personal  Injury  received  by 
the  plaintiff  while 'in  the  employment  of  the- 
defendant,  resulting  In  the  loss  of  the  fingers 
of  his  right  hand,  which  were  cut  off  by  a 
ripsaw  or  cut-off  saw  (derated  by  the  defend- 
ant, and  alleged  to  have  been  occasioned  by 
its  negligence.  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff  for  $8,000,  upon  which 
the  Judgment  imder  review  was  rendered. 

In  the  case  of  the  Standard  Red  Cedar 
Chest  Co.  V.  Johnson  C.  Monroe,  99  S.  E.  589, 
an  Infant  suing  by  his  next  friend,  in  which 
an  opinion  was  handed  down  at  the  present 
term,  a  recovery  was  sustained  in  a  motion 
under  the  child  labor  law  by  the  plaintiff,  a 
child  under  the  age  of  14  years,  for  a  similar 
Injury.  The  differentiating  features  of  the 
two  cases  arise  from  the  Inequality  in  the 
ages  of  the  plaintiffs.  Monroe  was  under  14 
years  of  age,  and  consequently  his  action 
was  brought  under  the  first  section  of  the  act 
(Laws  1914,  c.  339);  while  Loving's  case,  he 
being  between  the  ages  of  14  and  16,  is  con- 
trolled by  and  involves  the  construction  of 
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the  third  section.  If,  however,  we  shall  be  of 
opinion  that,  according  to  the  correct  ijiter- 
pretation  of  section  8,  as  applied  to  the  evi- 
dence, the  employment  of  Loving  was  contra- 
ry to  the  provisions  of  the  act  and  unlawful, 
then,  in  principle,  the  two  cases  are  identical 
(save  only  that  the  maturer  age  of  Loving 
would  render  him  more  amenable  to  the  con- 
tributory negligence  doctrine),  and  the  opin- 
ion in  Monroe*s  case  would  be  equally  appli- 
cable In  the  instant  case,  and  need  not  be  re- 
peated. 

[1,  ^)  In  a  note  in  the  trial  below  the  ac- 
complished Judge  of  the  law  and  equity  court 
makes  the  following  pertinent  observations 
(which  will  be  adopted  as  part  of  the  opinion 
of  this  court) : 

**The  plaintiff  •  •  •  offered  evidence  tend- 
ing to  prove  that  the  minor  plaintiff,  being  under 
the  age  of  16  years  and  over  the  age  of  14  years, 
came  within  the  protection  of  the  statute  ap- 
proved March  27,  1914,  ^elating  to  the  employ- 
ment of  children  in  factories,  etc.  It  is  object- 
ed that  this  evidence  *  *  *  can,  under  no 
character  of  proof,  be  held  to  be  the  proxinate 
cause  of  the  injury  to  which  the  plaintiff  has 
testified.  This  statute  belongs  to  a  class  of 
statutes  which  exist  in  a  large  number,  per- 
haps in  a  majority  of  the  states  of  the  Union 
now  and  for  several  years  past,  and  which, 
therefore,  have  been  the  subject  of  analysis 
and  decision  by  the  courts  in  the  various  states. 
It  seems  to  be  settled  by  the  weight  of  author- 
ity that  under  a  section  such  as  the  first  sec- 
tion of  this  statute,  forbidding  the  employment 
of  a  child  in  any  event  under  the  age  of  14 
years,  the  employment  itself  in  violation  of  the 
law  is  an  act  of  negligence  which  is  held  to  be 
conclusively  the  proximate  cause  of  an  injury 
to  the  child  if  that  injury  occurs  in  the  course 
of  the  performance  by  him  of  the  duties  for 
which  he  was  employed;  the  reasoning  of  the 
decisions  being  that  the  employment  itself  un- 
der conditions  forbidden  by  the  statute  consti- 
tutes a  tort,  and  that  the  injury  to  the  child 
^"hile  in  such  unlawful  employment  results  from 
the  forbidden  act  held  to  be  negligence;  in 
other  words,  that  he  would  not  have  been  in- 
jured if  he  had  not  been  in  the  place  where  he 
was,  and  he  was  there  by  reason  of  the  employ- 
ment forbidden  to  the  master.  *  *  *  I  think 
it  is  equally  well  settled  that  the  wrongful  em- 
ployment in  violation  of  the  statute  is,  under 
the  present  course  of  decisions,  a  tort,  and 
that,  the  injury  to  the  child  occurring  in  the 
performance  of  the  duties  under  such  employ- 
ment must  be  referred  to  the  unlawful  employ- 
ment as  the  proximate  cause  of  such  injury. 
*  *  *  Section  3  of  our  statute  declares  that 
it  shall  be  unlawful  for  the  master  to  employ 
.  a  boy  over  14  and  under  16  years  of  age  with- 
out first  procurinj^  and  keeping  on  hand  in  the 
manner  prescribed  in  the  statute  what  the 
statute  denominates  a  certificate  of  employ- 
ment, which  is  to  be  made  out  and  issued  by 
a  notary  public  after  he  has  received,  examined, 
approved,  and  filed  evidence  of  age  showing 
that  the  child  is  14  years  old  or  upwards.    The 


question  arises  whether  •  the  employment  of  a 
boy  over  14  and  under  16  years  of  age  by  the 
master  without  having  procured  such  a  certifi- 
cate, and  therefore  in  violation  of  the  statute, 
is  to  be  viewed  in  the  light  of  the  principles  of 
law  above  stated  applying  to  the  instance  in 
which  the  master  employed  a  child  under  14 
years  of  age;  that  is,  whether  such  employ- 
ment, being  unlawful,  is  to  be  held  to  be  the 
proximate  cause  of  an  injury  occurring  to  the 
child  while  in  the  performance  of  duties  for 
which  he  was  so  emoloved.  This  exact  ques- 
tion I  did  not  find  decided  in  terms  anywhere 
except  in  the  state  of  Pennsylvania.  In  that 
state,  in  the  case  of  Krutlies  v.  Bull's  Head  Coal 
Co.,  249  Pa.  162, 94  Atl.  459,  reported  and  anno- 
tated in  L.  R.  A.  1916iF,  1062,  the  court  holds  dis- 
tinctly that  the  employment  under  such  circum- 
stances without  having  obtained  the  certificate 
required  by  the  statute,  being  unlawful,  is  the 
proximate  cause  of  an  injury  occurring  in  the 
course  of  employment,  just  as  would  be  the  case 
where  the  boy  was  under  age.  I  examined  the 
Pennsylvania  statute,  and  the  certificate  of  em- 
ployment there  is  essentially  similar  to  that  in 
our  statute,  in  that  it  does  not  vest  the  party  is- 
suing the  certificate  with  authority  to  refuse 
it,  although  it  does  require  other  matters  to 
be  stated  which  are  not  required  in  such  cer- 
tificate under  our  statute.  There  is,  therefore, 
in  essence,  no  distinction  between  the  certifi- 
cate under  the  Pennsylvania  statute  and  the 
certificate  under  our  statute.  ♦  •  •  The 
child  being  over  14  years  of  age,  I  think  the 
doctrine  in  Virginia  as  to  contributory  negli- 
gence is  applicable  to  a  case  of  this  charac- 
ter.   •    ♦    •" 

[3]  It  affirmatively  appears  from  the  evi- 
dence that  the  foreman  of  the  defendant  em- 
ployed the  plaintiff  and  permitted  him  to  be 
put  to  work  at  a  dangerous  machine,  with 
knowledge  of  the  fact  that  he  was  between 
the  ages  of  14  and  16  years,  and  without  hav- 
ing obtained  the  employment  certificate  re- 
quired by  sectiixi  8  of  the  act  Such  hiring, 
therefore,  was  in  contravention  of  the  act 
and  unlawful,  and  by  its  terms  constituted 
an  offense  for  which  the  defendant  was  liable 
to  a  fine,  and,  under  section  2900  of  the  Code 
and  the  decisions,  to  damages  for  any  Injury 
suffered  by  the  plaintiff  in  the  course  of  his 
employment,  unless  his  right  of  action  was 
barred  by  his  own  contributory  negligence. 
See  cases  cited  in  note  5  Va.  Law  Reg.  (N.  S.) 
308. 

The  trial  court  has  correctly  resolved  these 
fundamental  questions  in  favor  of  the  plain- 
tiff, and  fairly  and  fully  submitted  the  case 
to  the  jury  upon  the  law.  And,  the  evidence 
being  sufficient  to  sustain  the  verdict,  this 
court  would  not  be  warranted  In  reversing 
the  action  of  the  trial  court  in  overruling  the 
motion  of  the  defendant  to  set  aside  the  ver- 
dict and  in  rendering  judgment  thereon  for 
the  plaintiff. 

Affirmed. 


Y«.) 

(125  Ya.  86) 


BUSS  ▼.  SPS2NCEB. 


(Supreme  Court  of  Appeals  of  Virginia.    June 

12.  1919.) 


1.  Affkai.  ahd  E3BB0R  ^=»220— Absknoi  of 

BXOEFTZON     TO     GOHlilBBIONBB'S     RSPOKT-* 
A88IGNKBNT  OF  EBBOB. 

Where  decree  in  suit  to  compel  an  ac- 
counting by  plaintiff's  guardian  was  based  on 
the  report  of  a  master  commissioner  to  which 
no  exception  was  taken  by  the  guardian,  and 
the  disallowance  of  certain  commissions  does 
not  sppear  on  the  face  of  the  report,  the  guard- 
ian's assignment  of  error  thereto  comes  too  late. 

2.  GUABDIAN  AND  WABD  ^=>30(1)— DBLXOA- 
TION   or  OONTBOIi  OF  EXFSNDITUBES. 

Tho  guardian  of  a  minor  cannot  derolve 
upon  his  ward  the  duty  to  regulate  her  own  ex- 
penditures for  support  eyen  with  the  consent 
of  the  ward,  and  cannot  delegate  such  duty  to 
any  other  person,  thus  escaping  responsibility 
for  disbursements  in  excess  of  the  income  of 
the  ward  made  without  anthority  of  instrument 
nmder  which  he  acts,  or,  if  there  is  none,  with- 
out previous  authority  of  the  court. 

3.  GUABDIAN  AND  WABD  ^=»90(3)— DiSBTTBSE- 
MENTS  IN  BX0E8S  OF  INCOHB— AlJX>WANCB— 

Statute. 

Under  Code  1904,  §  2004,  a  guardia^  will 
not  be  allowed  credit  in  the  settlement  of  his 
accounts  for  disbursements  for  the  support 
and  education  of  his  ward  in  excess  of  the  in- 
come from  her  estate,  unless  the  disbursements 
were  such  as  the  court  would  have  authorized 
on  previous  application;  a  matter  on  which 
the  interest  of  the  ward  is  controlling. 

4.  OUABDIAN  AND  WABD  ^=:>157  —  INJUDI- 
CIOUS ExPBNDITUBBfr— SUFFICIBNOT  OF  EVl- 
DBNCB. 

In  suit  to  compel  an  accounting  by  plain- 
tiff's guardian  all  income  received  from  her  es- 
tate, evidence  heid  to  show  that  expenditures 
for  the  su];{port  and  education  of  plaintiff  per- 
mitted by  defendant  guardian  were  injadidous 
and  improper,  and  not  to  be  allowed  to  him 
under  Code  1904,  §  2604,  to  th^  extent  that  they 
annually  exceeded  the  income  of  plaintiif  with 
which  the  guardian  is  chargeable. 

6.   GUABDIAN    AND    WaBD    ^=»30(1)— SUPPOBT 

AND  Education  —  EIxpsNDiTUBX  of  Whole 
Income— Statutb. 

Under  Code  1904,  §  2003,  a  guardian  act- 
ing fa  good  faith  has  the  discretion  to  expend 
the  whole  of  the  income  of  the  estate  of  his 
ward  for  her  maintenance  and  education. 

6.  GUABDIAN  AND  WABD  ^=»30(1)— SUBPLUS 
OVEB  ExFENDITUBEB  FOB  MAINTENANCB. 

If  there  is  any  excess  of  a  ward's  income 
for  any  year  over  actual  expenditures  by  her 
guardian  for  her  support  and  education,  the 
surplus  becomes  part  of  the  principal  for  the 
succeeding  year. 

7.  ExSCUTOBS  and  ADinNISTBATOBS  ^s»296^ 
DlSTBIBUnON  OF  E6TATB  —  UN8U8FBCXED 
BZISTBNCB  OF  WILL. 

If  an  administrator,  exercising  reasonable 
prudence,  does  not  think  and  has  no  reason* 
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able  grounds  to  think  a  will  exists,  he  may  safe- 
ly distribute  the  estate  so  far  as  persons  taking 
under  a  then  unknown  will  are  concerned, 
whether  the  distribution  is  within  the  year  of 
or  after  the  expiration  of  the  year  fh>m  his 
qualification. 


8.  GUABDIAN    AND    WaBD    ^S»151— RiQHT    TO 

Commissions  —  Failubb  to  Chabob  and 
Sbttlb  Accounts— Statutes. 

Under  Code  1904,  |  2679,  guardian  of 
minor  held  not  entitled  to  commissions  on  an 
amonnt  of  the  total  with  which  he  was  charge- 
able as  derived  from  the  estate  of  his  ward's 
grandfather,  having  been  in  default  in  not 
charging  himself  with  items  aggregating  such 
amount,  or  to  commissions  on  his  receipts  for 
years  fbr  which,  without  reasonable  excuse,  he 
failed  to  settle  his  ex  parte  accounts. 

9.  GUABDIAN  AND  WABD  ^S»161  —  COMMIS- 
SIONS OF  GUABDIAN   —  CbXDIT  AS  OF   RbST 

DATS. 

The  commissions  to  which  the  guardian  of 
a  minor  is  entitled  should  be  credited  as  of  his 
rest  day  at  the  end  of  each  yearly  statement  in 
the  settlement  of  his  accounts  which  is  to  be 
made. 

10.  GUABDIAN  AND  WaBD   ^=»169— AcCOUNT- 

INO— Decbee  as  to  Beoinnino  of  Account 

AND  InTEBEST. 

In  view  of  the  fact  that  the  fixing  of  a 
rest  day  for  fiduciaries  is  within  the  reason- 
able discretion  of  the  commissioner  settling  their 
accounts,  and  of  the  court  acting  thereon,  etc., 
hdd  that  decree.  In  suit  by  a  ward  to  compel 
an  accounting  by  her  guardian,  properly  fixed  a 
certain  date  as  that  for  the  beginning  of  the 
account  of  the  guardian,  who,  under  Code  1904, 
§  2608,  was  chargeable  with  interest  on  a  cer- 
tain amount  received  from  the  estate  of  the 
ward's  grandfather  from  that  date. 

11.  PusADiNG  ^s»36(2)  —  Suit  to  Compel 
Accounting  by  Guabdian  —  Thbobt  of 
Bill— Right  to  Commissions. 

A  ward  who,  in  her  bill  to  compel  her  guard- 
ian to  account,  took  the  position  that  certain 
stock  owned  by  her  grandfatiier  had  been  con- 
verted into  money  by  the  guardian,  so  that  he 
was  chargeable  with  the  money  value,  cannot 
insist  the  guardian  should  not  be  allowed  com- 
missions on  such  value  under  the  rule  that  com- 
missions are  not  allowable  to  fiduciaries  on 
unconverted  assets  distributed  in  kind,  or  which 
should  have  been  so  distributed. 

12.  Guabdian  and  Wabd  ^=»141— Account- 
ing—Unconverted  Pbopbbtt. 

Where  property  coming  into  the  hands  of 
a  guardian  from  the  estate  of  his  ward's  grand- 
mother was  never  converted  into  money,  never 
treated  by  the  guardian  as  converted,  or  charged 
to  him  in  his  ex  parte  settlements  as  converted, 
the  guardian  is  not  chargeable  with  the  money 
value  of  such  unconverted  property. 

13.  Guabdian  and  Wabd  ^s»l51— Right  to 
Commissions  —  Pbopebtt  Impbopeblt  ob 
Not  at  All  Convbbted. 

A  guardian  is  not  entitled  to  commissions 
on  property  of  the  estate  which  he  had  no  au- 
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thority  to  convert  into  money  or  which  he  did^ 
not  in  fact  convert  into  money. 

14.   GUABDIAN  AND  WARD  ^=S>54— InTEBEST  ON 

Items  of  Disbursement. 

A  guardian  is  not  entitled  to  interest  from 
the  date  of  expenditure  on  small  individual 
items  of  disbursements  in  the  yearly  statements ; 
it  is  only  when  a  large  sum  is  disbursed  early 
in  the  year,  and  it  would  work  an  unreason- 
able hardship  not  to  do  so,  that  interest  will  be 
allowed  the  guardian  on  any  item  of  disburse- 
ment from  the  date  of  payment. 

Appeal  from  Circuit  C!ourt,  Prince  Edward 
Ctounty. 

Suit  by  Phillippa  K,  Spencer,  by,  etc, 
against  B.  M.  Bliss,  guardian.  From  decree 
for  plaintiff,  defendant  appeals.  Beversed  in 
part,  and  affirmed  In  part. 

The  appellee,  a  ward  of  the  appellant, 
was  plaintiff  in  the  court  below,  and  in- 
stituted this  suit  to  compel  an  accounting  by 
the  guardian  for  all  income  he  may  have 
received  from  the  estate  of  his  ward  which 
came,  or  should  have  come,  into  his  hands  as 
guardian  from  the  personal  estates  of  the 
grandfather  and  of  the  grandmother  of  the 
ward. 

The  grandfather,  S.  H.  Bliss,  died  on  May 
23,  1910,  leaving  surviving  him  his  widow, 
Mrs.  P.  B.  Bliss,  the  grandmother  aforesaid, 
his  son,  B.  'M.  Bliss,  the  appellant,  and  Phil- 
lippa B.  Spencer,  the  appellee,  the  grand- 
daughter and  ward  aforesaid,  and  a  personal 
estate  consisting  of  20  shares  of  FarmvlUe 
Mill  stock  valued  in  the  record  at  $10,000, 
and  certain  debts  due  the  estate  wMch  his 
administrator  promptly  collected,  and  money 
in  bank,  and  a  horse  sold  by  his  administra- 
tor, which  estate,  other  than  the  mill  stock, 
aggregated  the  gross  amount  of  something 
over  $6,000  which  came  as  money  into  the 
hands  of  such  administrator. 

At  the  time  of  the  death  of  S.  H.  Bliss  it 
was  thought  that  he  had  died  intestate,  and 
aU  of  his  personal  estate  came  into  the  pos- 
session of  and  was  taken  in  charge  by  his 
son,  the  appellant,  B.  M.  Bliss;  and  the  lat- 
ter, on  June  1,  1910,  qualified  as  administra- 
tor of  such  decedent.  Being  satisfied  that 
there  were  practically  no  debts  or  demands 
against  the  estate,  the  administrator,  in  June 
and  July,  1910,  acting  in  good  faith  and  with 
ordinary  prudence,  paid  over  to  the  said 
widow  certain  sums,  and  in  October,  1910, 
paid  for  her  certain  other  sums,  on  account 
of  her  supposed  share  of  the  personal  estate 
as  distributee  under  the  statute.  These  pay- 
ments, according  to  the  record,  aggregated  the 
net  amount  of  $176.49  in  excess  of  what  the 
widow  would  have  been  entitled  to  receive  as 
income  on  the  life  estate  passing  to  her  un- 
der the  will  presently  to  be  mentioned. 

On  October  31,  1910,  the  said  widow  died 
intestate,  leaving  surviving  her  the  appellee, 
her  grandchild  and  only  distributee  under 


the  statute.  The  said  B.  M.  Bliss  was  not 
her  son,  but  a  stepson,  being  a  son  of  S.  H. 
Bliss  by  a  prior  marriage.  Such  widow  left 
a  small  separate  estate  of  her  own,  which  con- 
sisted of  12  shares  of  Planters'  Bank  stock, 
appraised  at  the  value  of  $696;  5  shares  of 
Planters'  Warehouse  Company  stocK,  apprais- 
ed at  the  value  of  $250;  a  sewing  machine 
and  certain  Jewelry,  appraised  at  the  value 
of  $149;  and  $30  in  currency — ^the  total  ap- 
praised value  of  her  estate  aggregating  $1,- 
125.  All  of  this  estate  came  into  the  posses- 
sion of  said  B.  M.  Bliss  and  was  taken  in 
charge  by  him  upon  the  death  of  the  widow, 
and  he  qualified  as  her  administrator  in  De- 
cember, 1910 ;  the  precise  date  of  such  quali- 
fication not  appearing  in  evidence.  B.  M. 
Bliss,  however,  acted  as  administrator  of 
said  widow  from  the  time  of  her  death,  paid 
her  funeral  expenses,  nurse  for  services  dur- 
ing last  illness  of  deceased,  doctor's  bill,  some 
debts  of  the  latter  of  trifling  amounts,  ex- 
penses of  qualification,  etc.,  which,  exclusive 
of  commissions  as  administrator,  by  July, 
1911,  aggregated  something  over  $200.  Dur- 
ing this  time  B.  M.  Bliss,  as  administrator  of 
the  widow,  collected  certain  dividends  on  the 
said  Planters'  Bank  stock  and  Planters' 
Warehouse  stodc,  did  not  sell  such  stock  or 
any  of  the  personal  property  of  her  estate  to 
meet  the  disbursements  made  by  him  as 
aforesaid,  but  appropriated  to  himself,  to  pay 
the  balance  due  him  on  such  account,  two 
shares  of  said  Planters'  Bank  stock  and  two 
shares  of  said  Planters^  Warehouse  sto(&  at 
their  appraised  value,  aggregating  $226. 

On  September  22, 1911,  B.  M.  Bliss  qualified 
as  guardian  of  his  said  ward.  The  record 
shows,  however,  that  he  acted  as  it  he  were 
such  guardian  from  September  1,  1910.  The 
ward,  in  fact,  lived  with  him  in  his  home  and 
was  in  his  actual  custody  and  control  from 
the  death  of  the  said  widow,  October  31, 1910, 
until  December,  1913,  after  which  she  lived 
with  an  aunt  and  her  hushand,  B.  W.  Gar- 
nett,  in  the  same  town  as  that  in  which  the 
guardian  lived,  namely,  Farmville,  Va. 

On  or  shortly  before  December  4,  1911,  the 
said  B.  M.  Bliss  exhibited  before  the  com- 
missioner of  accounts  of  his  county  state- 
ments of  his  accounts  as  administrator  of  S. 
H.  Bliss,  deceased,  and  also  of  the  said 
widow  with  vouchers  for  his  disbursements. 
The  first-named  statement  covered  the  period 
from  May  1,  1910,  to  November  1,  1910,  and 
the  latter  statement  covered  the  period  from 
November  11, 1910,  to  November  1, 1911.  The 
commissioner  of  accounts,  in  December,  1911, 
and  January,  1912,  respectively,  made  his  re- 
ports of  the  ex  parte  settlements  of  the  ac- 
counts of  such  administrator  of  both  of  such 
estates  based  on  such  statements  and  vouch- 
ers, and,  there  being  no  exceptions  thereto, 
they  were  in  due  course  confirmed  according 
to  law. 

In  the  ex  parte  settlement  of  the  acooont  of 
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B.  11  Bliss  as  administrator  of  S.  H.  BUss, 
deceased,  the  said  FarmyiUe  Mill  stock  was 
treated  as  haying  been  converted  into  money, 
and  the  administrator  was  charged  with  hav- 
ing received  $10,000,  as  the  value  thereot  He 
is  credited  In  such  settlement  with  5  per  cent 
commissions  on  such  amount  along  with  the 
same  per  cent  of  commissions  on  his  other  re- 
ceipts. He  Is  also  credited  with  the  amounts 
he  paid  the  widow  above  mentioned,  aggre- 
gating $243.91  gross»  but  b^ng  only  $17^49 
net  amount  as  aforesaid.  Further,  B.  M. 
Bliss,  as  administrator.  Is  credited  In  such 
settlement,  and  B.  M.  Bliss,  as  guardian  of 
his  said  ward.  Is  charged  tiiereln,  not  with 
any  part  of  said  FarmvUIe  Mill  stock  spedflc- 
ally,  but  with  certain  amounts  of  money  as 
paid  to  B.  M.  Bliss,  guardian  of  his  said  ward» 
in  her  right  as  the  only  distributee  of  the  said 
widow. 

Thus  was  the  Farmvllle  Mill  stock  treated 
by  the  said  B.  M.  Bliss,  both  In  his  capacity 
as  administrator  and  guardian,  as  having 
been  converted  into  money. 

In  the  ex  parte  settlement  of  the  account  of 
B.  M.  Bliss  as  administrator  of  said  widow, 
the  residue  of  the  bank  and  warehouse  stock 
aforesaid  left  after  the  appropriation  by  the 
administrator  of  two  shares  each  thereof  to 
pay  the  balance  due  him  as  aforesaid,  to  wit, 
10  shares  of  Planters'  Bank  stock,  3  shares  of 
Planters'  Warehouse  stock,  and  said  Jewelry 
and  sewing  machine,  together  aggregating 
$879  in  value  as  per  the  appraisement  there- 
of. Is  not  treated  as  converted  into  money, 
but  as  "delivered  to"  and  held  by  the  said 
B.  M.  Bliss  as  guardian  of  his  said  ward. 

Such  ex  parte  settlement  allowed  the  ad- 
ministrator 5  per  cent,  commissions  on  said 
$879  value  of  said  property,  although  it  was 
not  treated  by  him  nor  by  such  settiement  of 
accounts  as  having  been  converted  Into 
money. 

There  are  some  departures  in  both  ot  said 
ex  parte  settlements  from  the  settied  rules 
governing  the  subject  of  charging  and  credit- 
ing interest  on  the  debit  and  credit  items  of 
the  accounts,  but  they  do  not  amount  to  very 
much  as  affecting  the  result  of  the  account, 
and  no  issue  was  made  before  the  court  below 
or  is  made  before  us  on  this  subject,  so  that 
we  need  make  no  further  reference  thereto. 

After  the  death  of  said  widow,  and  either 
before  said  statements  were  laid  before  the 
commissioner  of  accounts  as  aforesaid  for 
said  ex  parte  settlements  or  while  they  were 
pending  before  him,  and  certainly  before  ei- 
ther of  the  reports  aforesaid  were  made  as 
aforesaid,  it  was  discovered  that  S.  H.  Bliss, 
deceased,  had  left  a  will.  That  will  was  duly 
probated  on  December  19,  1910,  and  is  as 
follows: 

"This  18  my  will.  I  give  my  wife  ^  her  life, 
then  to  go  to  my  granddaughter  Phillipia,  also 
Phlllipia,  1,000  dollars,  balance  to  my  son." 

"[Signed]    S.  H.  Bliss." 


Notwithstanding  the  discovery  and  probate 
of  said  will,  the  said  B.  M.  Bliss  did  not  seek 
to  have  the  commissioner  of  accounts  change 
the  statements  of  said  accounts  in  said  ex 
parte  settlements  in  any  particular,  and  did 
not  except  to  said  reports  but  allowed  them 
to  be  confirmed  in  due  course  as  aforesaid. 

The  guardian  subsequently  and  prior  to 
this  suit  laid  his  ac(5ounts  as  such  before  the 
commissioner  of  accounts  for  settlement  on 
three  occasions  only,  namely:  On  September 
23,  1912,  covering  the  period  from  September 
1,  1910,  to  September  23, 1912;  on  September 
23,  1913,  covering  the  period  from  September 
23,  1912,  to  September  23,  1913 ;  and  on  De- 
cember 20,  1916,  covering  the  period  from 
September  23,  1913,  to  September  23,  1916. 
The  commissioner  of  accounts  made  reports 
dated  respectively  July  25,  1912,  March  12, 
1914,  and  January  1,  1917,  of  ex  parte  settie- 
ments  of  such  accounts  of  the  guardian  as 
based  on  his  statements  of  such  accounts  and 
vouchers,  which,  after  lying  in  the  clerk's 
ofllce  for  over  30  days  without  exception, 
were  confirmed  in  due  course  according  to 
law. 

It  is  material  to  say  here  only  the  follow- 
ing concerning  these  ex  parte  settlements  of 
accounts  of  the  guardian: 

(a)  They  charged  the  guardian  with  only 
$1,000  as  received  from  the  estate  of  S.  H. 
Bliss,  deceased,  and  with  interest  thereon 
from  September  23,  1911,  to  September  23, 
1912.  They  omitted  to  charge  the  guardian 
with  the  share  of  hi^  ward  of  the  money 
value  of  the  Farmvllle  Mill  stock,  which  was 
$3,333.33,  and  omitted  also  to  charge  the 
guardian  with  some  $1,665.49  with  which  he 
was  further  chargeable  as  receipts  from  the 
estate  of  S.  H.  Bliss,  deceased,  under  the 
will  of  the  latter.  And  the  commissioner  of 
accounts  in  the  first  two  guardianship  settie- 
ments  reports  that  the  guardian  has  in  hand 
as  such  6  shares  of  the  Farmvllle  Mill  stock. 
But  the  value  of  the  latter  was  only  $3,000 
as  per  the  value  of  this  stock  shown  by  the 
record.  And  the  last  guardianship  settiement 
aforesaid  charges  the  guardian  with  divi- 
dends on  such  6  shares  of  stock  collected  in 
1914  (for  1913  and  1914)  and  for  1915  and 
1916.  No  dividends  on  such  stock  are  ac- 
counted for  for  the  years  1910,  1911,  or  1912, 
and  it  would  seem  from  the  record  that  none 
were  declared  on  this  stock  by  the  Farmvllle 
Mill  Company  for  those  years. 

It  thus  appears  from  the  record  that  the 
guardian  subsequently  to  his  own  election  to 
treat  the  Farmvllle  Mill  stock  as  converted 
into  money  as  aforesaid  attempted  to  change 
his  attitude  In  that  matter. 

(b)  Such  settiements  show  that  the  guardi- 
an never  himself  treated  the  10  shares  of 
Planters*  Bank  stock  or  the  3  shares  of  Plant- 
ers' Warehouse  stock  or  the  sewing  machine, 
or  Jewelry  aforesaid,  derived  from  the  estate 
of  said  widow  and  aggregating  $879  appraised 
value,  as  having  been  converted  into  money. 
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nor  was  any  of  it  so  treated  in  any  of  the  ex 
parte  settlements  aforesaid. 

(c)  Such  settlements  show  disbursements  of 
the  guardian  for  the  support  and  education 
of  the  ward  considerably  in  excess  of  the 
annual  income  from  her  estate  in  the  Bands 
of  the  guardian  which  the  latter  received  to- 
gether with  that  with  which  he  was  legally 
chargeable,  and  very  greatly  in  excess  of  the 
Income  for  which  the  guardian  accounts  in 
such  settlements  as  actually  received;  so 
much  so,  indeed,  that  such  settlements  show 
about  half  of  the  corpus  of  the  estate  of  the 
ward  as  having  been  consumed  in  commis- 
sions and  disbursements  in  the  six  years  from 
September,  1910,  to  September  28,  1916. 

The  bill  puts  in  issue  the  true  construction 
of  said  will ;  is  besides,  in  substance,  a  bill 
to  surcharge  and  falsify  the  said  administra- 
tion and  guardianship  accounts;  and  in  the 
latter  connection  seeks,  amongst  other  things, 
the  following: 

(1)  To  hold  the  guardian  accountable  for 
the  annual  interest  of  6  i>er  cent  on  the 
share  of  his  ward  under  said  will  in  remain- 
der after  the  life  estate  of  her  grandmother 
in  the  personal  estate  of  S.  H.  Bliss,  deceased, 
whi<di  is  reported  as  cash  or  money  received 
by  B.  M.  Bliss  as  administrator  per  said  ex 
parte  settlement  of  his  accounts  as  such  ad- 
ministrator, treating  the  20  shares  of  Farm- 
ville  Mill  stock  as  converted  into  money,  in 
addition  to  the  annual  Interest  of  6  per  ceat 
on  the  said  $1,000  legacy. 

(2)  To  hold  the  guardian  accountable  also 
for  the  like  Interest  on  the  amount  reported 
by  and  charged  the  guardian  in  his  first  ex 
parte  guardianship  settlement  aforesaid  as 
"Gash  of  Mrs.  P.  B.  Bliss  Est,"  which  the 
bill  in  substance  alleges  includes  the  money 
value  of  the  12  shares  of  Planters'  Bank 
stock,  the  5  shares  of  Planters^  Warehouse 
stock,  the  Jewelry  and  sewing  machine,  as  per 
its  appraised  value  as  aforesaid. 

(3)  To  have  the  claims  of  the  guardian  for 
expenditures  on  account  of  the  support  of  the 
ward  passed  upon  by  the  court  and  all  such 
expenditures  disallowed  thereby  which  were 
not  Judicious  and  proper  and  were  in  excess 
of  the  ward's  annual  income,  and  to  obtain 
such  other  and  general  relief  as  the  plaintiff 
may  be  entitled  to  in  equity  in  the  prem- 
ises. 

There  was  a  master  commissioner's  report, 
of  date  June  3,  1917,  made  under  decree  of 
court.  The  material  portions  of  such  report 
were  as  follows: 

(a)  The  report  stated  that  the  net  amount 
which  the  administrator  of  S.  H.  Bliss  had, 
before  the  discovery  of  the  will,  paid  the  said 
widow  as  aforesaid,  was  $176.49,  but  it  did 
not  allow  him  credit  therefor  in  the  settle- 
ment of  his  accounts  as  administrator  of  S. 
H.  Blis§,  deceased. 

(b)  The  report,  in  substance,  treated  the 
20  shares  of  Farm ville. Mill  stock  aforesaid 
as  having  been  converted  into  money  by  the 


administrator;  charged  him  with  $10,000  as 
the  amount  realized  therefrom ;  allowed  him 
5  per  cent,  commissions  thereon,  along  with 
the  same  commissions  on  other  receipts; 
and  reported  that,  exclusive  of  the  legacy, 
$4,998.82  was  the  amount  of  that  portion  of 
the  corpus  of  the  estate  of  said  ward  with 
which  the  guardian  was  chargeable  as  com* 
ing  from  the  estate  of  S.  H.  Bliss,  deceased, 
under  said  will,  should  the  court  adopt  the 
construction  of  such  will  which  it  after- 
wards adopted  in  the  decree  under  review, 
and  that  to  be  added  to  this  was  the  $1,000 
legacy  aforesaid,  making  a  total  of  such  cor- 
pus of  $5,998.82.  as  derived  from  the  estate 
of  S.  H.  Bliss,  deceased,  as  aforesaid,  for 
which  the  guardian  should  account,  and  that 
he  should  be  charged  with  annual  interest 
thereon. 

(c)  The  report  allowed  the  appellant  in  the 
settlement  of  his  accounts  as  administrator 
of  said  widow  the  $176.49  net  amount  of  the 
items  of  cash  paid  the  latter  before  the  dis- 
covery of  the  will  as  above  mentioned. 

It  also  allowed  the  appellant  5  per  cent 
commissions  on  his  receipts  as  per  his  ex 
parte  settlement  as  administrator  of  said 
widow,  including  such  commissions  on  said 
$879  of  specific  property,  amounting  to  $43.95. 

It  did  not  charge  the  appellant  with  the 
above-mentioned  total  as  cash  received  of 
Mrs.  P.  B.  Bliss'  estate,  but  only  with  the 
appraised  value  of  the  property  of  her  es- 
tate above  mentioned  of  $1,125,  allowed  the 
appropriation  by  the  appellant  of  two  shares 
each  of  the  stock  aforesaid  to  cover  his  ex- 
cess of  disbursements  over  receipts,  and  re- 
ported the  remainder  of  such  stock,  the  Jew- 
elry and  sewing  machine  of  the  aggregate 
value  of  $879,  aforesaid,  as  constituting  all  of 
the  ward's  estate  in  the  hands  of  the  guard- 
ian coming  from  her  grandmother's  estate, 
and  reported  that  the  guardian  was  not 
chargeable  with  interest  thereon,  but  only 
with  such  income  therefrom  as  to  the  court 
should  seem  reasonable. 

(d)  That  is  to  say,  the  report  is  to  the  ef- 
fect that  the  whole  of  the  estate  of  the  ward 
in  the  hands  of  the  guardian,  if  the  construc- 
tion of  the  will  aforesaid  were  adopted, 
would  be  as  follows: 

Money  on  wtilch  he  wat  chargeable  with 
annual  Interest  |6>98  81 

The  ppeclflc  property  aforesaid  of  which 
only  the  bank  and  warehouse  stock  yield- 
ed any  income  • 879  00 

ToUl     $0,877  81 

The  report  did  not  state  any  guardianship 
account,  merely  giving  the  basis  therefor 
aforesaid. 

The  appellant  filed  no  exertions  to  sudi 
master  commissioner's  report. 

The  appellee  filed  certain  exceptions  to 
such  report  which  need  not  be  mentioned 
here  except  to  say  they  saved  certain  objec- 
tions urged  by  the  appellee  against  the  de- 
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^ree  under  reriew  which  will  be  dealt  with 
In  the  opinion  below. 

The  decree  nnder  review  held  that  the 
proper  construction  of  the  will  of  S.  H.  Bliss, 
deceased  aforesaid,  is  that  the  debts  of  the 
estate  and  the  costs  of  administration  should 
first  be  paid;  that  one-third  of  the  estate 
then  remaining  passed  to  the  widow  for  life, 
and  at  her  death  passed  in  remainder  to  said 
ward;  that  from  the  residue  of  the  estate 
the  $1,000  legacy  to  the  ward  was  to  be  de- 
ducted ;  and  that  the  balance  passed  to  thd 
said  B.  M.  Bliss.  The  decree  approved  and 
disapproved  said  master  commissioner's  re- 
port in  certain  particulars,  fixed  the  sum  of 
$250  per  annum  as  a  just  and  reasonable 
amount  for  the  support  and  maintenance  of 
the  ward  from  S^tember  1,  1910,  to  her  exi'- 
trance  Into  the  State  Normal  School  as  a 
boarder,  to  wit,  about  September  1, 1916,  and 
allowed  him  an  exx)enditure  of  $403.51  on 
said  ward  from  September  1,  1916,  to  Sep- 
tember 1,  1917,  as  Just  and  reasonable.  The 
decree  refused  to  allow  the  appellant  the 
said  $176.49  per  annum  paid  the  widow  as 
aforesaid,  and  made  certain  other  provisions 
with  respect  to  the  basis  upon  which  the 
guardian  should  settle  his  accounts  before 
a  commissioner  in  chancery  of  the  court  on 
which  are  based  assignments  of  error  and 
which  raise  the  questions  which  are  dealt 
with  in  the  opinion  below. 

Other  material  matters  of  fact  are  men- 
tioned in  the  opinion  of  the  court 

A.  B.  Armstrong  and  Watkins  &  Brock,  all 
of  Farmvllle,  for  appellant. 

J.  Taylor  Thompson,  of  Farmville»  for  ap- 
pellee. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

There  are  five  assignments  of  error  by  ap- 
pellant. They  will  be  considered  in  their  or- 
der as  stated  below. 

[1]  1.  That  the  5  per  cent,  commissions 
which  were  allowed  appellant  In  his  ex.  parte 
settlement  as  administrator  of  S.  H.  Bliss, 
deceased,  was  disallowed  by  the  decree  un- 
der review;  that  ''when  the  court  came  to 
•enter  said  decree  complained  of  it  took  as  a 
basis  the  whole  amount  of  money  and  other 
personal  property  coming  into  petitioner's 
hands  as  administrator  and  allowed  no  cred- 
it for  said  commissions." 

The  decree  in  this  particular  was  based  on 
the  master  commissioner's  report,  to  which 
no  exception  was  taken  by  appellant,  and, 
as  the  disallowance  of  such  commissions  does 
not  appear  on  the  face  of  the  report,  this 
assignment  of  error  comes  too  late  under 
the  well-established  rule  on  the  subject. 

But,  if  we  look  to  the  evidence  in  the  rec- 
ord on  which  the  master  commissioner's  re- 
port and  decree  were  based,  we  find  that 
there  is  an  error  of  fact  in  this  assignment 


SPENCER  597 

as.) 

of  error.  The  decree  under  review  held  that 
$5,998.82  was  the  amount  of  the  estate  of 
the  ward  which  came  into  the  hands  of  the 
guardian  from  the  estate  of  S.  H.  Bliss,  de- 
ceased. This  was  the  net  amount  thus  de- 
rived as  per  said  ex  parte  settlement  and  as 
per  the  master  commissioner's  r^ort  men- 
tioned in  the  above  statement  of  the  case, 
and  was  left  in  the  hands  of  the  appellant 
after  allowing  him  5  per  cent,  commissions 
as  administrator  of  S.  H.  Bliss,  deceased,  on 
all  of  his  receipts,  including  5  per  cent  on 
the  $10,000  value  of  the  20  shares  of  Farm- 
vllle Mill  stock. 

Hence  there  is  no  merit  in  this  assignment 
of  error. 

2., That  the  decree,  while  allowing  appel- 
lant commissions  as  guardian,  did  not  allow 
same  until  the  end  of  the  account  in  Sep- 
tember, 1917,  whereas  such  allowance  should 
have  been  made  at  the  beginning  of  the 
guardianship  account,  to  wit,  in  the  year 
191L 

There  is  also  an  error  of  fact  in  this  as- 
signment of  error.  The  decree  expressly  pro- 
vides that  the  guardian  shall  "be  credited 
with  5  per  cent  on  the  $5,998.82  received 
from  the  administrator  as  of  September, 
1911." 

Hence  there  is  no  merit  in  this  assignment 
of  error.    But — 

It  should  perhaps  be  here  stated  that  it 
will  be  seen  below  in  this  opinion  that  we 
have  reached  the  conclusion,  which  is  here- 
inafter set  forth  in  detail,  that  the  guardian 
has  forfeited  a  part  of  such  commissions  un- 
der the  statute  in  such  case  made  and  pro- 
vided. 

[2]  8.  This  assignment  of  error  is  as  fol- 
lows: 

''Third.  That  the  court  by  said  decree  has 
fixed  the  sum  of  $250  per  year  as  a  reasonable 
and  adequate  one  for  the  support  and  mainte- 
nance of  yonr  petitioner's  ward  during  the 
years  1911  to  1916,  inclusive.  Your  petitioner 
submits  that  the  trial  court  seems  to  have  ar- 
rived at  these  figures  arbitrarily,  ^nce  R.  W. 
Gamett,  on  page  35  of  the  record,  testifies 
that  he  considered  $40  the  proper  amount  per 
month  for  the  support  and  maintenance  of 
said  ward,  and  Mrs.  M.  T.  Garnett,  on  page  25 
of  said  record,  states  that  she  would  say  $30 
to  $35  per  month  was  necessary  for  the  sup- 
port and  maintenance  of  said  ward;  that  both 
of  these  witnesses,  uncle  and  aunt,  respectively, 
of  said  PhlUippa  Spencer,  were  summoned  in 
her  behalf,  and  that  theirs  is  the  oiily  evidence 
before  the  trial  court,  other  than  the  evidence 
of  this  petitioner,  which  seeks  to  show  the  prop- 
er amounts  necessary  for  the  support  and  main- 
tenance of  said  PhiUippa  Spencer;  that,  taking 
the  lowest  figures  of  Mrs.  Gamett,  the  annual 
support  for  the  said  PhiUippa  Spencer  would 
be  $360,  and,  taking  the  figures  of  Mr.  Gamett, 
it  would  amount  to  $480.  Your  petitioner 
claimed  and  introduced  evidence  to  show  that 
for  a  girl  of  the  kind  and  station  of  'his  ward  a 
sum  per  annum  of  something  like  $600  on  an 
average  was  not  excessive,  but  necessary  an'd 
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proper;  and  that  all  his  expenditures  in  her 
behalf  were  made  in  good  faith  and  according  to 
his  best  judgment." 

There  is  no  evidence  in  the  record  which 
we  have  been  able  to  find  tending  to  show 
that  for  a  girl  of  the  kind  and  station  in 
life  of  said  ward  a  sum  of  something  like 
%600  per  annum  on  an  average  was  not  ex- 
cessive, except  the  testimony  of  the  guardian 
to  the  effect  that  he  made  about  that  ex- 
penditure and  his  testimony  in  one  place  to 
the  effect  that  he  considered  such  expendi- 
tures essential  and  necessary. 

At  other  places  In  his  testimony,  however, 
the  guardian  shows  that  during  the  whole 
period  from  September  1,  1910,  he  did  not 
exercise  any  control  over  such  expenditures, 
except  to  remonstrate  with  his  ward  and  at 
times  with  her  uncle  in  law,  Mr.  Gamett; 
that  he  allowed  the  ward,  a  girl  of  12  years 
of  age  in  September,  1910,  and  who  had  only 
reached  the  age  of  18  years  in  1916,  to  her- 
self control  the  amount  of  her  expenditures. 
As  he  testifies,  "She  did  the  buying;  I  did 
the  paying.*' 

It  is  true  the  guardian  testifies  that  he 
had  conversations  with  his  ward  "I  reckon 
a  hundred  times.  I  have  told  her  she  was 
spending  too  much  and  spending  it  too  fast, 
and  I  also  told  her  nnde,  R.  W.  Gamett" 
But  he  made  her  no  definite  allowance  to 
spend  at  any  time;  made  no  effort,  after  the 
first  year  from  September,  1910,  to  keep  her 
expenditures  within  her  income,  as  he  him- 
self admits  in  his  testimony,  except  to  re- 
monstrate, as  aforesaid,  after  the  bills  were 
made  and  when  or  after  he  paid  them.  And 
during  the  first  year  from  September  1, 1910, 
the  expenditures  were  approximately  $500, 
and  the  next  year  approximately  the  same 
amount;  so  that  it  is  apparent  that  the  ef- 
fort testified  to  by  the  guardian  to  restrict 
exi;>enditures  the  first  year  of  his  guardian- 
ship was  not  substantially  different  from  his 
action  in  that  regard  in  succeeding  years. 

It  should  be  said  in  Justice  to  the  guardian 
that  there  Is  no  suggestion  in  the  evidence 
of  the  existence  of  any  bad  faith  or  turpi- 
tude on  his  part  in  all  of  his  transactions. 
But  the  testimony  of  the  guardian  himself  is 
to  the  effect  that  he  did  not  himself  regard 
the  expenditures  in  excess  of  the  income  as 
judicious  or  proper.  And  the  evidence  plain- 
ly establishes  the  fact  that  he  abdicated  his 
authority  and  control  over  the  estate  of  his 
ward  and  the  income  therefrom  and  over 
the  conduct  of  the  ward  In  the  matter  of  ex- 
penditures. Such  abdication  may  have  been 
due  to  the  very  affection  of  the  guardian  for 
his  ward  or  to  some  other  cause,  but,  to 
whatever  cause  due,  it  constituted  a  plain 
dereliction  of  the  very  duty  which  the  office 
of  guardian  is  created  to  perform,  and  no 
guardian  can  devolve  such  duty  upon  his 
ward,  even  with  the  consent  of  the  latter,  or 
upon  any  other  person,  or  thus  escape  re» 


sponsibillty  for  injudicious  and  unreasonable 
disbursements  in  excess  of  the  Income  of  the 
ward  which  are  made  without  authority  of 
the  Instrument  under  which  he  acts,  if  there 
be  such,  or,  if  there  be  none  su<di,  without 
previous  authority  of  the  court. 

[3]  Touching  the  disbursements  by  a  guard- 
ian for  the  support  and  maintenance  and  ed- 
ucation of  his  ward  in  excess  of  the  income 
from  the  estate,  the  test  of  whether  there 
will  be  an  allowance  of  credit  tberefor  in 
the  settlement  of  his  accounts  is  well  estab- 
lished under  the  statute  in  Virginia  (section 
2601  of  the  Code),  as  expounded  by  the  deci- 
sions of  court.  That  test  is  not,  as  claimed 
by  appellant,  merely  that  the  guardian  has 
acted  in  good  faith,  but  that  the  disburse- 
ments are  such  as  the  court  would  have  au- 
thorized had  application  been  previously 
made  to  it.  If  they  are  such  disbursements, 
they  will  be  allowed,  although  made  by  the 
guardian  without  previous  authority,  but  not 
otherwise.  And  the  court,  in  acting  on  the 
subject,  will  be  guided  by  its  determination 
of  whether  the  expenditures  in  excess  of  the 
annual  income  were  actually  made  and  by 
its  further  determination  of  whether  they 
were  Judicious  and  proper  from  the  stand- 
point of  the  interest  of  the  ward.  Barton  v. 
Bowen,  68  V a.  (27  Grat)  849,  855 ;  1  Minor's 
Inst.  (2d  Ed.)  473,  474. 

[4]  Therefore,  on  the  question  of  whether 
there  was  error  in  the  decree  under  review  in 
its  allowance  of  the  expenditures  aforesaid 
of  only  $250  per  year  from  September  1, 1910, 
to  September  1,  1916,  and  $403.51  ftom  Sep- 
tember 1,  1916,  to  September  1,  1917,  we  are 
at  opinion  that  the  evidence  in  the  record  bos- 
tains  the  conclusion  that,  under  the  facts  and 
circumstances  of  this  case,  such  expenditures 
were  injudicious  and  improper  and  should 
not  be  allowed  to  the  extent  that  they  annu- 
ally exceeded  the  annual  income  of  tlie  ward 
with  which  the  guardian  is  chargeable. 

It  is  true  that  one  of  the  witnesses  for  ap- 
pellee, Mrs.  Gamett,  stated  that  in  her  opin- 
ion $30  or  $35  per  month  would  be  a  fair 
amount  to  support  the  ward  in  keeping  with 
the  ordinary  circumstances  of  her  family, 
and  Mr.  Gamett  testified  that  he  thought 
that  $40  per  month  would  be  a  reasonable 
amount  for  a  young  lady  situated  in  the 
Normal  School  and  situated  in  life  as  is  the 
said  ward;  but  the  testimony  of  the  latter 
on  this  subject  applies  only  to  the  period 
after  September,  1916,  and  the  testimony  ol 
both  of  these  witnesses  and  of  the  guardian 
furnished  evidence  from  which  the  learned 
and  experienced  chancellor  of  the  court  be- 
low was  warranted  in  forming  his  own  opin- 
ion in  the  premises,  and  he  was  not,  nor  are 
we,  bound  by  the  expressi<Hi  of  opinion  evea 
of  witnesses  for  appellee. 

[6]  However,  it  is  apparent  from  the  facts 
mentioned  In  the  statement  preceding  this 
opinion  that  the  annual  income  of  the  ward 
for    which    the    guardian    is    accountable 
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amounted  to  oyer  $250  per  annum.  We  are 
of  opinion  that,  under  section  2603  of  the 
€k>de,  a  guardian  acting  in  good  faith  has 
the  discretion  to  expend  the  whole  of  the  in- 
eome  of  the  estate  of  his  ward  for  the  "main- 
tenance and  education*'  of  the  latter.  Action 
in  good  faith  by  the  guardian  in  making  ex- 
penditures for  such  purposes  or  either  of 
them  is  the  standard  applicable  to  and  is  the 
test  of  whether  there  will  be  allowance  of 
credit  therefor  in  the  settlement  of  his  ac- 
counts, so  long  as  such  expenditures  are 
kept  within  the  ward's  income.  It  is  only 
to  the  extent  that  the  guardian  of  his  own 
authority  breaks  in  upon  the  corpus  of  the 
trust  fund  for  the  maintenance  or  education 
of  his  ward,  that  the  standard  and  test  Qrst 
above  mentioned  must  be  applied. 

[8]  We  are  therefore  of  opinion  that,  so  far 
as  actually  made,  the  expenditures  in  ques- 
tion for  the  respective  years  from  September 
X  1910,  to  September  1, 1917,  to  the  extent  of 
the  net  annual  income  with  which  the  guard- 
ian is  chargeable  for  such  years  respectively, 
after  deducting  lawful  charges  of  administra- 
tion, should  be  allowed  in  the  settlement  of 
his  guardianship  accounts,  but  no  farther. 
Of  course,  if  there  should  be  an  excess  of 
such  income  for  any  year  over  such  actual 
expenditures,  the  surplus  becomes  a  part  of 
the  principal  for  the  succeeding  year  under 
the  well-settled  rule  on  that  subject. 

llie  assignment  of  error  under  considera- 
tion is  therefore  partly  well  taken. 

4.  The  fourth  asslgnm^it  of  error  by  ap- 
pellant is  that  the  decree  under  review  did 
not  allow  appellant  commissions  on  the  whole 
$10,000  value  of  the  20  shares  of  Farmville 
MiU  stock  to  which  he  was  entitled  as  admin- 
istrator of  S.  H.  Bliss,  deceased. 

The  same  remarks  above  made  concerning 
the  first  assignment  of  error  apply  also  to 
this. 

Hence  there  Is  no  merit  in  this  assignment 
of  error. 

[7]  5.  The  fifth  assignment  of  error  by  ap- 
pellant is  that  the  decree  aforesaid  did  not 
allow  the  appellant  the  $176.49  mentioned  in 
the  statement  preceding  this  opinion,  being 
the  net  amount  paid  by  him  in  good  faith  to 
the  said  widow  on  account  of  her  share  of 
the  estate  of  S.  H.  Bliss,  deceased,  as  distrib- 
utee of  such  estate  prior  to  the  discovery  of 
the  existence  of  the  will  of  such  decedent. 

We  are  of  opinion  that  this  assignment  of 
error  is  well  taken. 

Under  the  statute  law  of  Virginia  the  per- 
sonal estate  (as  is  also  the  real  estate)  of  a 
decedent  Is  expressly  made  assets  for  the 
payment  of  his  debts.  And  where  there  is 
sufficient  personal  estate  to  pay  all  debts,  the 
administrator,  although  he  may  have  no  ac- 
tual notice  of  their  existence,  takes  the  risk 
of  personal  liability  for  payment  of  debts  if 
he  distributes  tiie  personal  estate  before 
awaiting  the  twelve  months*  period  allowed 
by  statute  in   Virginia  for  presentation  of 


debts  and  before  then  obtaining  protection 
from  personal  liability  therefor  by  refunding 
bonds  or  before  such  protection  is  afi!orded 
him  by  order  of  court  under  the  statute  law 
in  sudi  case  made  and  provided,  unless  the 
creditor's  laches  or  other  conduct  thereafter 
should  bar  the  demand.  SecUons  2706,  2707, 
and  2708  of  the  Code ;  7  Am.  &  Eng.  Encycl. 
Law  (1st  Ed.)  pp.  318,  319,  and  note  1,  and 
authorities  there  cited. 

Whatever  may  be  the  true  solution  of  the 
much-debated  and  centuries  old  question  of 
the  nature  and  origin  of  the  law  of  succes- 
sion to  property — ^whether  it  be  a  natural 
right,  or  one  which  is  the  creature  of  "jurl 
positivi  merely,"  as  it  is  regarded  by  Black- 
stone — ^it  is  a  right  which  all  authorities 
agree  may  be  regulated  by  the  sovereign  and 
by  virtue  of  the  statutes  of  distribution 
(which  have  become  well-nigh  universal), 
wherever  such  statutes  exist,  it  has  become 
a  right  which  is  vested  in  the  persons  en- 
titled to  take  upon  the  death  of  the  intestate, 
subject  to  such  conditions  as  the  statute  law 
may  impose  upon  the  devolution  of  the  title. 
7  Am.  &  Eng.  E^cy.  Law,  p.  346  et  seq.,  and 
authorities  cited.  And  by  the  statute  of  dis- 
tribution of  personal  estate  (section  2557  of 
the  Ck>de),  where  a  person  dies  intestate  as  to 
his  personal  estate,  his  distributees  (which 
include  his  widow)  are  entitled  to  the  prop- 
erty after  the  payment  of  taxes,  expenses  of 
administration,  and  debts  of  the  decedent. 
It  is  true  that  there  is  no  statute  in  Virginia 
placing  any  limitation  of  time  upon  the  pro- 
bate of  a  will.  Nor,  on  the  other  hand,  is 
there  any  provision  of  statute  in  favor  of  or 
saving  any  rights  of  persons  taking  personal 
property  under  an  unknown  and  unrecorded 
will,  as  against  distributees,  as  there  is  of 
the  rights  of  persons  taking  real  estate  un- 
der an  unknown  and  unrecorded  will.  By 
section  2547a  of  Pollard*s  Code  of  Virginia, 
such  a  saving  of  rights  In  real  estate  is  made 
for  a  period  of  seven  years.  It  is  the  duty 
of  an  administrator  to  distribute  the  person- 
al estate  after  the  payment  of  debts.  7  Am. 
&  Eng.  Ency.  Law,  p.  315.  It  is  also  his 
right  so  to  do.  18  Cyc.  p.  594.  It  is  out  of 
regard  for  creditors  only  that  administra- 
tors cannot  be  "compelled"  to  make  distribu- 
tion of  the  estate  within  the  year  from  their 
qualification.  So  that,  where  there  are  no 
creditors,  there  is  nothing  in  our  statute  law 
to  forbid  an  administrator  from  distributing 
the  personal  estate  within  the  year.  And 
the  true  policy  of  the  law,  in  the  absence  of 
such  a  statute,  would  seem  to  favor  a  reason- 
ably prompt  distribution  amongst  those  en- 
titled under  the  statute  of  distributions,  rath- 
er than  a  holding  of  the  estate  by  the  fidu- 
ciary for  the  year.  Such  holding  in  such  a 
case  as  that  we  have  under  consideration 
would  be  for  his  own  benefit  alone ;  since  it 
would  not  be  for  the  payment  of  debts,  be- 
cause it  is  known  that  none  exist  or  the  fidu- 
ciary is  willing  to  take  that  risk,  and  not  to 
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await  the  possibility  of  the  dlsoovery  of  a 
wlll«  since,  as  aforesaid,  there  is  no  statute 
fixing  any  period  for  the  probate  thereof, 
were  one  discovered,  and  if  that  chance  is  to 
be  eliminated,  under  the  law  in  Virginia  as 
it  now  stands,  the  fiduciary  could  never  dis- 
tribute the  estate. 

As  we  think,  the  duty  of  an  administrator 
to  distributees  under  the  statute  is  to  distrib- 
ute the  estate  with  reasonable  diligence ;  and 
with  respect  to  distributing  the  estate  not- 
withstanding the  possibility  of  the  existence 
of  an  undiscovered  will,  that  possibility  al- 
ways exists;  and  if  the  administrator  acts 
with  reasonable  dlligenoe  to  ascertain  wheth- 
er a  will  exists,  and,  when  acting  with  rea- 
sonable prudence  in  that  regard,  does  not 
think  and  has  no  reasonable  ground  to  think 
that  a  will  exists,  he  may  safely  distribute 
the  estate,  so  far  as  persons  taking  under  a 
then  unknown  and  unrecorded  will  are  con- 
cerned, whether  it  be  within  the  year  of  or 
after  the  expiration  of  the  year  from  the 
qualification.  Certainly  such  must  be  the 
rule  after  the  expiration  of  such  year ;  oth- 
erwise, as  above  indicated,  no  personal  es- 
tate could  ever  be  distributed  without  plac- 
ing a  liability  of  personal  responsibility  on 
such  a  fiduciary  which  the  measure  of  care 
and  diligence  on  his  part  which  is  fixed  by 
law  (11  R.  C.  L.  pp.  140-142)  does  not  war- 
rant ;  and  we  do  not  feel  that  there  is  any 
principle  on  which  any  different  rule  can 
be  made  applicable  within  the  year. 

We  come  now  to  consider  certain  assign- 
ments of  error  by  appellee  under  rule  8  of 
this  court  (71  S.  E.  vlii),  which  is  invoked  in 
the  reply  brief  for  appellee.  These  assign- 
ments of  error  will  be  considered  in  their  orr 
der  as  stated  below. 

[8]  6.  Section  2679  of  the  Ck)de  is  invoked 
by  appellee  against  the  allowance  of  any  com- 
missions to  the  guardian. 

This  statute,  so  far  as  material,  is  as  fol- 
lows: 

"If  any  fiduciary  wholly  fail  to  lay  before 
such  commiBsioner  a  statement  of  receipts  fox 
any  year,  within  six  months  after  its  expira- 
tion, and  though  a  statement  be  laid  before  the 
commissioner,  yet  if  such  fiduciary  be  found 
chargeable  for  that  year  with  any  money,  not 
embraced  in  said  statement,  he  shall  have  no 
compensation  for  his  services  during  said  year, 
nor  commission  on  such  money  unle$8  allotoed 
hy  the  court.    •    •    • »»    (Italics  supplied.) 

The  italicized  words  were  added  to  this 
statute  in  the  enactment  of  1867.  Undet  the 
statute  as  it  has  since  stood,  the  court  will 
allow  commissions  to  a  fiduciary  on  receipts 
as  to  which  he  Is  In  default  under  the  stat- 
ute only  to  the  extent  that  he  gives  a  rea- 
sonable excuse  for  such  default  See  au- 
thorities cited  to  section  2679,  1  Pollard's 
Code  1904. 

As  appears  from  the  statement  preceding 
this  opinion,  the  guardian  laid  before  the 


commissioner  of  accounts  statements  of  his 
receipts  for  the  first  three  years  of  his 
guardianship  and  for  the  year  Se£^tember, 
1915  to  1916,  within  six  months  after  his 
qualification  and  after  the  expiration  of 
such  subsequent  years,  but  that  he  failed  to 
do  this  for  the  years  September,  1913-1914, 
September,  1914-1915,  and  that  for  the  years 
he  did  settle  his  ex  parte  accounts  as  guard- 
ian he  did  not  embrace  in  his  statements 
some  13,333.33,  being  the  portion  of  his 
ward's  estate  derived  from  the  Farmville 
Mill  stock  of  S.  H.  Bliss'  estate,  and  some 
$1,665.49  derived  from  other  assets  of  the 
latter  estate.  He  accounted,  however,  in 
the  ex  parte  settlements  he  did  make,  as  it 
would  seem  from  the  record,  for  the  divi- 
dends he  received  on  6  shares  of  such  stock 
of  the  value  of  $3,000  from  September,  1910, 
up  to  September  2B,  1916.  This  was  done  in 
good  faith,  as  it  would  seem  from  the  record, 
and  we  think,  furnishes  a  reasonable  excuse 
pro  tanto  for  the  default  of  the  guardian  un- 
der consideration.  But  that  leaves  him  still 
in  default  in  not  charging  himself  with  $333.- 
33  of  said  $3,333.33  and  with  said  $1,665.49, 
or  an  aggregate  of  $1,965.49,  of  the  receipts 
with  which  he  is  found  chargeable;  and  the 
record  shows  no  reasonable  excuse  for  this 
default  or  for  the  failure  of  the  guardian  to 
settle  his  ex  parte  accounts  for  the  two  years 
September,  1913-1914,  and  September,  1914- 
1915,  aforesaid. 

We  are  therefore  of  opinion  that  the 
guardian  in  the  settlements  of  his  accounts 
should  be  allowed  no  commission  on  $1,^965.49 
of  the  said  sum  of  $5,998.82  with  which  he 
is  chargeable  as  derived  from  the  estate  of 
S.  H.  Bliss,  deceased,  as  aforesaid,  and  that 
he  should  be  allowed  no  commissions  on  his 
receipts  for  the  years  September,  1913-1914, 
or  September,  1914-1915,  aforesaid. 

[9]  The  commissions  to  which  the  guard- 
ian is  entitled  should,  of  course,  be  credited 
as  of  his  rest  day  at  the  end  of  each  yearly 
statement  in  the  settlement  of  his  accounts 
which  is  to  be  made. 

[10]  In  this  connection  we  will  say  that, 
sioce  the  fixing  of  a  rest  day  of  fiduciaries  la 
within  the  reasonable  discretion  of  the  com- 
missioner settling  their  accounts  and  of  the 
court  acting  thereon,  and  since  the  appel- 
lant, as  administrator  of  S.  H.  Bliss,  de- 
ceased, treated  the  funds  in  his  hands  as  dis- 
tributable prior  to  the  expiration  of  the 
year  after  his  qualification  as  such,  and 
since  the  qualification  of  a  fiduciary  will  be 
treated  as  relating  back  to  the  beginning  of 
his  action  as  such,  when  such  action  aiit^ 
dates  his  qualification,  we  Approve,  of  the 
statement  in  the  decree  under  review  in  its 
provisions  fixing '  September  1,  1910,  as  the 
date  for  the  beginning  of  the  account  of  the 
appellant  as  guardian,  and  the  latter,  under 
the  statutory  rule  on  the  subject  (section 
2608  of  the  Code),  should  be  charged  with  in- 
terest on  the  $5,998.82  above  mentioned  as 
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leceiyed  from  tlie  estate  of  S.  H.  Bliss,  de- 
ceased, as  aforesaid,  from  September  1, 1910. 
Snavely  v.  Harkrader,  70  Va.  (29  Grat.)  112. 
As  to  the  dividend  on  the  10  shares  6f  bank 
and  3  shares  of  warehouse  stock  derived 
from  the  estate  of  P.  B.  Bliss,  deceased,  the 
guardian  should  be  charged  with  his  receipts 
of  same  during  each  current  year  of  the 
3'carly  statements  of  his  accounts,  the  In- 
terest thereon  to  be  debited  by  charging  in- 
terest on  the  yearly  balances  found  In  the 
guardian's  hands. 

[11]  7.  The  appellee  Invokes  the  rule  ap- 
plied In  the  case  of  Gregory  v.  Parker,  87 
Va.  451,  12  S.  E.  801,  and  the  authorltfes 
therein  cited,  against  the  allowance  of  any 
commissions  to  appellant  as  administrator 
of  S.  H.  Bliss,  deceased,  on  the  20  shares  of 
Farmvllle  Mill  stock,  on  the  ground  that 
the  administrator  had  no  authority  to  con- 
vert that  stock  into  money,  since  it  was  not 
necessary  to  do  so  to  pay  debts  of  such  es- 
tate, and  that  he  did  not  in  fact  convert  it 
into  money,  but  retained  it  in  kind  and  dis- 
tributed it  in  kind  between  himself  and  his 
ward  as  distributees  or  devisees  of  that  estate. 

The  rule  invoked  is  well  established  and  is 
a  sound  and  just  rule  in  cases  to  which  It  is 
applicable.  It.  does  not  permit  of  commis- 
sions being  allowed  to  fiduciaries  on  uncon- 
verted assets  which  are  distributed  in  kind 
or  which  should  have  been  so  distributed, 
except  under  peculiar  circumstances.  Allen's 
Ex'x  V.  Virginia  Trust  Co.,  116  Va.  819,  82  S. 
E.  104 ;  Darling's  Bx'r  v.  Gumming,  111  Va. 
637,  09  S.  E.  940.  But  the  position  taken  by 
appellee  in  the  bill  in  this  cause  makes  such 
rule  inapplicable  therein.  The  bill  insists  up- 
on the  liability  of  the  guardian  for  the  money 
value  of  said  stock  as  fixed  by  the  decree  un- 
der review,  and  which  was  also  so  fixed  by 
the  ex  parte  settlement  of  appellant  as  ad- 
ministrator of  S.  H.  Bliss,  deceased,  and  by 
the  master  commissioner's  report  In  the 
cause.  Appellee  Is  bound  to  the  theory  that 
the  stock  has  been  converted  into  money  by 
the  position  taken  in  the  bill  that  the  guard- 
ian is  chargeable  with  such  money  value. 
The  appellee,  in  insisting  upon  such  theory 
and  upon  the  guardian  being  so  bound,,  can- 
not, when  such  position  is  sustained  by  the 
court,  insist  that  the  guardian  should  not 
be  allowed  commissions  on  such  value  be- 
cause of  a  different  theory.  A  litigant  may 
not  be  allowed  to  take  different  and  incon- 
sistent positions  in  the  same  proceeding,  but 
must  abide  by  his  position  taken  and  by  the 
Issues  made  by  himself  in  the  pleadings. 


We  conclude,  therefore,  that  the  assign- 
ment of  error  under  consideration  is  not 
well  taken, 

[12,18]  It  should  be  here  noted  that  the 
bill  also  seeks  to  hold  the  guardian  chargea- 
ble for  the  money  value  of  the  specific  prop- 
erty which  came  into  his  hands  In  kind  from 
the  estate  of  the  grandmother  of  his  ward. 
But  the  court  below  rightly  declined  to  sus- 
tain such  position  of  appellees.  Such  prop- 
erty was  not  only  not  in  fact  converted  into 
money,  but  was  never  treated  by  the  guard- 
ian or  charged  to  him  in  his  ex  parte  settle- 
ments as  converted.  Moreover,  the  rule 
aforesaid  applied  in  the  case  of  Gregory  v. 
Parker  was  applicable  in  such  case.  The  de- 
cree under  review  accordingly  denied  the 
guardian  any  commissions  on  such  specific 
property,  and  was  correct  also  In  that  re- 
gard. 

[14]  8.  There  remains  but  one  other  matter 
for  our  consideration.  Appellee  urges  that 
certain  Interest  appearing  in  the  ex  parte 
settlements  of  the  guardian  as  allowed  him 
on  small  items  of  disbursements,  aggregat- 
ing some  $76.77,  were  improper  allowances, 
and  that  there  should  be  no  such  allowance 
Of  interest  to  the  guardian  in  the  settle- 
ment of  his  accounts  yet  to  be  made. 

This  position  is  well  taken.  It  does  not 
appear,  indeed,  that  there  is  anything  in  the 
decree  under  review  which  roles  against  ap- 
pellee on  this  point,  but,  since  the  question  is^ 
raised,  we  feel  that  we  should  not  leave  the 
subject  unmentioned.  The  rule  is  well  set- 
tled that  a  guardian  is  not  entitled  to  in- 
terest from  date  of  expenditure  on  small 
individual  items  of  disbursements  in  the 
yearly,  statements.  It  is  only  when  a  large 
sum  is  disbursed  early  in  the  year,  and 
when^  under  the  circumstances,  it  would 
work  an  unreasonable  hardship  upon  the 
guardian  not  so  to  do,  that  Interest  will  be 
allowed  him  on  any  item  of  disbursement 
from  the  date  of  payment  As  to  small  items 
of  disbursement,  no  interest  should  be  al- 
lowed during  the  year.  1  Mlnor'sNlnst  (3d 
Ed.)  p.  496. 

For  the  foregoing  reasons,  the  decree  un- 
der review  will  be  reversed  in  part,  and  in 
part  aflSrmed,  and  the  cause  will  be  remand- 
ed for  further  proceedings  not  in  conflict 
with  this  opinion,  with  costs  to  the  appellee 
as  the  party  substantially  prevailing. 

Beversed  in  part,  and  aflElrmed  in  part. 

BURKS,  J.,  absent 
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(126  Va.  281) 

PHCBNIX  INS.  CO.  V.  SHULMAN  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  12,  1919.) 

1.  Insubanob  ^=»115(4)  —  Fibb  Insubangs  — 
Insubable  Intebest— Impbovements  Made 
BT  Lessee. 

Lessee  would  have  an  insurable  interest  in 
improvements  made  by  it  at  its  own  expense, 
though  lease  obligated  lessor,  in  case  of  partial 
destruction,  to  restore  premises,  since  lessor  in 
such  case  would  be  bound  to  repair  only  to 
the  extent  of  restoring  the  premises  to  the 
condition  in  which  they  were  when  lease  was  ex- 
ecuted and  before  lessee  made  improvements  in 
question. 

2.  INSUBANCE  ^=»493— Fibe  Inbubancb— ''To- 
tal Destbuction." 

Where,  as  a  result  of  fire,  none  of  materials 
in  improvements  made  by  lessee,  insured,  could 
be  used  to  restore  the  improvements  to  that 
dass  and  condition  in  which  they  were  immedi- 
ately preceding  the  fire  in  question,  held,  there 
was  a  "total  destruction,"  within  policy  cover- 
ing such  improvements,  though  there  was  not 
a  total  physical  destruction  of  materials. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Total  De- 
struction.] 

8.  Insubanob    ^=s»146(2)  —  Contbaot -*  Con- 

STBUCnON. 

An  insurance  contract  must  be  construed 
in  accordance  with  its  terms,  and  its  plain  mean- 
ing given  effect. 

4.  CONTBACTB  ^»162— INSUBANOB  ^s»146(3)— 
CONSTBUCTION. 

All  provisions  will  be  construed  together, 
and  seemingly  conflicting  provisions  harmonised, 
when  that  can  be  reasonably  done,  so  as  to 
effectuate  the  intention  of  the  parties  as  ex- 
pressed in  the  contract;  this  being  especially 
true  as  to  insurance  contracts,  which  in  case 
of  doubt  as  to  their  meaning  are  construed 
strictly  against  the  insurer  and  liberally  in 
favor  of  assured. 

6.  Appeal  and  Ebbob  <$=>882(12)  —  Invited 
Ebbob— Requested  Instbuctions. 

Insurance  company,  having  asked  for  an  in- 
struction on  a  rule  of  law  laid  down  in  accord- 
ance therewith,  and  the  evidence  for  assured 
)iaving  fully  measured  up  to  such  rule,  the  com- 
pany is  bound  by  such  rule  of  law. 

6.  Appeal  and  Ebbob  ^=>1064(1)— Inbtbuo- 
TI0N&— Habmless  Ebbob. 

Where  instruction  could  have  been  prejudi- 
cial to  defendant  insurance  company  only  in  case 
insured  had  no  insurable  interest,  contention 
that  giving  of  the  instruction  was  prejudicial 
error  cannot  be  sustained ;  insured  in  fact  hav- 
ing an  insurable  interest. 


7.  Insubanob 

Amount  or 
Where  by 
sured  was  the 
a  certain  date, 
deductions  for 
liable  beyond 
time    of  loss. 


^s»660  —  FiBB    Insubanob  — 

L06S-*EVIDENCE  ADMISSIBLE. 

express  provisions  interest  of  in- 
original  cost  of  improvements  at 
less  monthly  decreases  named  and 
depreciation,  and  insurer  was  not 
actual  cash  value  of  property  at 
testimony  tending  to  show    the 


cash  value  of  insured's  interest  in  improvements 
at  the  time  of  fire  was  admissible. 

Error  to  Law  and  CJhancery  Court  of  City 
of  Norfolk. 

Suit  by  the  Shulman  Company,  Incorpo- 
rated, against  the  Phoenix  Insurance  Compa- 
ny. Judgment  for  plaintiff  and  defendant 
brings  error.    Aflirmed. 

This  is  a  suit  Instituted  by  Shulman  Com- 
pany, Incorporated,  in  the  court  below, 
against  the  Phoenix  Insurance  Company,  to 
recover  the  sum  of  $7,500  alleged  amoimt  of 
loss  suffered  by  the  assured  by  reason  of  the 
alleged  destruction  by  fire  of  a  certain  prop- 
erty interest  covered  by  a  certain  policy  of 
insurance,  whereby  the  insurance  company 
insured  the  interest  of  the  assured  in  such 
property  against  "total  destruction"  by  fire. 

The  policy  of  Insurance  is  described  in  the 
record  as  a  "valued  policy."  It  is  In  the  us- 
ual standard  form  of  fire  insurance  policies, 
except  that  it  is  peculiar  in  the  follow- 
ing named  respects:  Next  after  the  stand- 
ard provisions  in  the  policy  as  to  insurance 
"against  all  direct  loss  or  damage  by  fire 
except  as  hereinafter  provided,  to  an  amount 
not  exceeding  seventy-five  hundred  ($7,500) 
dollars"  (the  amount  being  the  amount  in- 
serted in  this  particular  policy)  "to  the  fol- 
lowing described  property  while  located  and 
contained  as  described  herein  and  not  else- 
where, to  wit:  As  per  form  attached" — 
there  is  attached  what  is  commonly  known 
as  a  "rider,"  containing  the  following  special 
provisions  pertaining  to  this  particular  con- 
tract of  insurance,  namely: 

"$7,500.00— On  the  interest  of  the  insured  in 
the  permanent  improvements  made  to  building 
by  them  including  store  front,  hardwood  floors 
in  store  and  windows,  messanine  floor  and  ap- 
purtenances and  decorations  in  store,  located 
Noe.  202-204  Granby  street,  also  on  wall  or 
show  cases  and  signs  thereon,  in  hotel  lobby, 
all  of  the  above  being  in  the  *Monticello  Hotel* 
building,  situate  on  the  northeast  comer  of 
Granby  street  and  City  Hall  avenue^  in  Nor- 
folk, Virginia. 

"It  is  understood  that  this  policy  does  not 
cover  window  backs  or  store  furniture  and  fix- 
tures specifically  insured. 

"It  is  the  intention  that  this  insurance  is  to 
indemnify  the  insured  against  fire  loss  to  the 
property  above  described  otily  m  case  of  total 
destruoiion  hy  fire,  and  In  no  event  shall  this 
company's  liability  exceed  the  interest  of  the 
intwred  h%  the  above  deecribed  property,  which 
for  the  purpose  of  determining  in  event  of  fire 
occurring  during  the  life  of  this  poUcy  ooiistft^ 
total  destruction  thereof,  shall  be  computed; 
L  e.— 

**The  original  oost  at  of  January  1,  1915,  to 
be  subject  to  one  on^  hundred  and  twentieth 
(l/120th)  decrease  monthly  from  said  date  to 
date  of  fire,  if  any,  the  amount  of  insured's 
interest  remaining  at  time  of  fire  to  dlio  he 
wiibjeoi  to  deduction  for  depreciation  as  provid- 
ed for  in  the  printed  conditions  of  this  poUey^ 


^=»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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and  In  no  event  to  exceed  this  company's  pro- 
portionate amount  of  the  total  insurance  thereon 
at  time  of  fire. 

"This  insurance  is  also  effected  subject  to  the 
conditions  of  the  electric  light  and  power  permit 
and  lightning  clause,  and  permit  for  keeping 
of  two  gallons  of  gasoline,  which  are  hereby 
made  a  part  of  this  policy. 

"Attached  to  and  made  a  part  of  Policy  No. 
6859 — PhcB^ijc  Insurance  Company  of  Hartford, 
Connecticut. 

"Thompson,  Etheredge  &  Ca,  Agents.** 

(Italics  supplied). 

The  printed  conditions  of  the  policy  pro- 
viding for  deductions  for  depreciation  are  as 
follows: 

"This  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or  dam- 
age shall  be  ascertained  or  estimated  according 
to  such  actual  cash  value,  with  proper  deduc- 
tion for  depreciation,  however  caused,  and  shall 
in  no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  ma- 
terial of  like  kind  and  quality." 

The  policy  covered  the  period  of  one  year 
from  December  1,  1017,  at  noon,  to  December 
1,  1918,  at  noon,  and  was  issued  on  the  first- 
named  date.  It  covered  the  interest  of  the 
assured  in  the  permanent  improvements  men- 
tioned .in  said  "rider"  made  to  the  herein- 
after mentioned  leased  premises  at  the  ex- 
pense of  the  assured. 

The  record  shows  that  such  improvements 
were  made  in  the  early  part  of  the  year 
1915.  They  were  made  to  the  floor  and  front 
of  two  certain  storerooms  thrown  into  one 
room  on  the  flrst  floor  of  the  building  knovni 
as  the  MontLcello  Hotel  in  Norfolk.  They 
were  made  in  pursuance  of  the  provisions  of 
a  lease  of  the  whole  of  such  storeroom  by 
its  owner  (hereinafter  referred  to  as  land- 
lord) to  the  assured  for  a  term  of  10  years 
commencing  January  1, 191S.  The  lease  was 
dated  August  31,  1914,  and  acknowledged  for 
recordation  the  latter  part  of  September, 
1914.  The  record  shows  that  at  the  time 
this  lease  was  executed  the  whole  storeroom, 
including  floor  and  front,  was  being  rented 
out  by  the  landlord,  and  was  then  occupied 
by  a  tenant,  and  was  in  as  good  condition  as 
the  landlord  would  contract  to  put  it,  except 
to  the  extent  of  making  an  outlay  of  $750  to- 
wards the  improvements  of  the  floor,  which 
the  landlord  agreed  in  said  lease  to  make  for 
that  purpose ;  and  it  was  expressly  provided 
in  such  lease  that  the  residue  of  the  expense  of 
putting  a  new  floor  in  such  store  and  the  total 
expense  of  certain  alterations  and  changes  in 
the  store  front,  which  together  constituted 
the  Improvements  which  were  the  subject  of 
the  insurance  aforesaid,  should  be  all  borne 
and  paid  for  by  the  assured.  It  was  further 
provided  in  such  lease  that  the  work  of  install- 
ing said  improvements  should  be  commenced 


by  January  1,  1915,  be  completed  as  soon 
thereafter  as  practicable,  and  when  completed 
were  to  become  the  property  of  the  landlord. 
The  lease  also  contained  the  following  pro- 
vision: 

"  *  *  *  In  case  -the  said  promises  are,  with- 
out default  on  the  part  of  the  lessee,  injured  by 
fire  or  otherwise,  but  not  to  such  an  extent  as 
to  make  them  or  any  part  thereof  untenantable, 
then  the  said  lessor  is  to  repair  the  same  at 
its  own  expense  and  there  is  to  be  no  abatement 
of  the  rent;  if,  however,  the  injury  so  occurs 
ring  to  such  premises  is  so  great  as  to  render 
same,  or  any  part  thereof,  untenantable,  then 
there  will  be  a  reasonable  deduction  from  the 
rent  for  such  time  as  may  elapse  before  the 
said  lessor  shall  restore  said  premises  to  ten- 
antable  condition,  which  shall  be  done  within 
a  reasonable  time,  or  otherwise  the  lease  shall 
be,  at  the  option  of  the  lessee,  terminated;  but 
if  the  said  premises  be  totally  destroyed,  with- 
out default  on  the  part  of  the  lessee  as  afore- 
said, by  fire  or  otherwise,  then  the  said  lease 
shall  ipso  facto  terminate  upon  the  occurring 
of  such  destruction." 

The  said  lease  was  exhibited  to  the  agent 
of  the  insurance  company  at  the  time  the 
contract  was  entered  into  and  the  insurance 
company  was  then  fully  advised  and  under- 
stood what  property  and  what  interest  there- 
in it  was  insuring. 

The  fire  in  question  occurred  January  1, 
1918. 

The  original  cost  of  said  improvements 
borne  and  paid  by  the  assured  was  the  sum 
of  $12,024.17.  Deducting  from  such  amount 
the  monthly  decrease  thereof  provided  for  in 
said  "rider"  left  the  sum  of  $8,416.92  as  the 
value  of  the  interest  of  the  assured  still  ex- 
isting in  the  said  cost  of  said  improvements 
at  the  time  of  the  fire,  January  1,  1918,  or 
an  amount  in  excess  of  the  $7,500  amount  of 
insurance  aforesaid. 

Considering  the  evidence  under  the  statuto- 
ry rule  applicable  we  find  the  record  shows  the 
following  facts:  The  result  of  the  fire  was 
to  render  the  premises  untenantable  and  the 
effect  of  the  fire  upon  said  improvements  was, 
not  to  physically  totally  destroy  the  material 
used  therein,  but  to  damage  the  same  to  the 
extent  of  rendering  it  unfit  to  be  used  in  re- 
storing such  improvements  to  their  condition 
just  previous  to  the  fire;  that  is  to  say,  none 
of  such  material  could  with  reasonable  pru- 
dence be  used  to  restore  the  improvements, 
so  as  to  make  the  same  class  of  floor  and 
store  front  as  existed  just  before  the  flre; 
but  a  great  part  of  such  material  could  have 
been  used  to  restore  the  floor  and  store  front 
as  an  inferior  class  job,  such  as  was  the  floor 
and  store  fronts  of  the  premises  as  they  stood 
at  the  time  of  the  execution  of  the  lease 
aforesaid,  and  before  the  ^rst-class  floor  and 
store  front  were  installed  at  the  desire  and 
at  the  expense  of  the  assured,  as  aforesaid, 
less  normal  wear  and  tear  during  the  time 
they  had  been  used  prior  to  the  fire. 
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There  was  a  trial  by  Jury  and  a  yerdict  for 
the  assured  for  $7,500  and  interest  thereon, 
which  the  trial  court  declined  to  set  aside 
and  it  entered  judgment  accordingly.  And 
the  defendant  insurance  company  brings 
error. 

Williams  ft  Tunstall,  of  Norfolk,  for  plain- 
tiff in  error. 

Hicks,  Morris,  Gamett  &  Tunstall  and 
Tazewell  Taylor,  all  of  Norfolk,  for  defend- 
ant in  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  questions  raised  by  the  assignments  of 
error  will  be  passed  upon  in  their  order  as 
stated  below. 

[1]  1.  Did  the  assured  have  an  insurable 
interest  at  the  time  of  the  fire  in  the  improve- 
ments which  were  the  subject  of  the  insur- 
ance contract  in  suit? 

This  question  must  be  answered  in  the  af- 
firmative. 

It  is  claimed  by  the  insurance  company 
that;  under  the  provisions  of  the  lease  set 
fbrth  in  the  above  statement  of  facts,  the 
assured  had  no  insurable  interest  in  the  im- 
provements aforesaid,  for  the  reason  that  in 
case  of  partial  destruction  of  the  premises  by 
fire  (which  the  insurance  company  insists  is 
the  case  before  us)  the  landlord,  as  provided 
in  the  lease  was  obligated  to  restore  the 
premises,  so  that  the  assured  had  only  to  in- 
sist upon  its  contract  rights  against  the  land- 
lord and  it  would  have  suffered  no  loss  by 
the  fire  in  question.  We  may  conclude  that 
as  between  the  landlord  and  the  assured  the 
destruction  of  the  leased  premises  by  fire  was 
only  partial,  and  yet  the  correctness  of  said 
position  would  depend  upon  the  determina- 
tion as  to  what  condition  the  landlord  was 
obligated  by  the  lease  to  restore  the  prem- 
ises in  such  case.  As  appears  from  the  state- 
ment of  facts  above,  the  premises  were  ren- 
dered untenantable  by  the  fire.  The  contract 
admits  of  some  question  whether  in  such  case 
there  is  any  absolute  obligation  on  the  land- 
lord to  repair.  But,  if  it  be  conceded  that  if 
the  premises  were  not  totally  destroyed, 
there  was  an  obligation  upon  the  landlord  to 
repair,  such  obligation  would  go  to  the  ex- 
tent of  restoration  of  the  premises  only  to 
the  condition  they  were  in  when  the  lease 
was  executed,  natural  wear  and  tear  except- 
ed ;  that  is  to  say,  to  the  condition  of  an  in- 
ferior class  floor  and  store  front  such  as 
would  have  existed  just  prior  to  the  fire,  if 
the  better  dass  of  improvements  installed  at 
the  expense  of  the  assured  had  not  been  put 
in.  This  was  the  extent  of  the  landlord's 
obligation.  Were  the  landlord  to  discharge 
that  obligation,  that  would  not  restore  the 
improvements  which  were  the  subject  of  the 
insurance,  but  a  different  class  of  improve- 
ments.   The  assured  would  be  still  left  whol- 


ly without  the  class  of  such  improvements 
which  were  put  in  at  its  expense,  the  iK>rtion 
of  the  value  of  which  outlay  remaining  as  a 
property  interest  in  the  assured  at  the  time 
of  the  fire  being  precisely  what  was  insured* 
and  not  the  inferior  class  of  ImproTements. 
To  again  obtain  the  better  class  of  improve- 
ments aforesaid  the  assured  would  have  te 
put  them  in  at  Its  own  expense  as  it  did  orig- 
inally, which  expense,  less  the  excess  value 
to  the  assured  of  new  over  the  value  of  the 
old  improvements  at  the  time  of  the  fire,  if 
there  was  any  such  excess  value,  would  meas- 
ure its  losa  Such  was  the  loss,  to  the  extent 
of  $7,500,  against  which  It  had  taken  out  in- 
surance. Figured  at  the  monthly  decrease  in 
value  fixed  by  the  policy  of  insurance  (which 
allowed  both  for  depreciation  in  use  and  the 
vesting  of  title  in  the  landlord  as  the  lease 
provided),  such  los^  of  the  assured  at  the 
time  of  the  fire  was  $8,416.92.  There  was  no 
deduction  to  be  made  from  this  because  of 
the  value  in  the  material  in  the  improvements 
left  undestroyed  by  the  fire,  because  under 
the  lease  they  belonged  to  the  landlord  and 
not  to  the  assured. 

Further: 

If  the  leased  premises  (which  included  . 
other  property  than  that  which  was  mention- 
ed in  the  insurance  policy)  had  been  totally 
destroyed  by  the  fire  without  f^ult  of  the 
lessor  (and  there  ia  no  evidence  in  the  case 
of  such  fault),  there  was  under  said  lease  no 
obligation  on  the  landlord  to  restore  the 
premises. 

Hence  whether  the  destmction  of  the  leas- 
ed premises  was  total  or  partial  the  assured 
had  an  insurable  Interest  at  the  time  of  the 
fire  in  the  subject  of  the  insurance. 

[2]  2.  Was  there  a  **total  destruction*'  by 
fire  of  the  improvements  which  were  covered 
by  the  insurance  contract  at  the  time  of  the 
fire  within  the  meaning  of  that  contract? 

This  question,  also,  must  be  answered  in 
the  affirmative. 

As  appears  from  the  statement  preceding 
this  opinion,  there  was  not  a  total  x>hysical 
destruction  of  the  material  remaining  in 
such  improvements  at  the  time  of  the  fire. 
But  as  the  result  of  the  fire  none  of  such  ma- 
terial could  be  used  to  restore  the  improve- 
ments to  that  class  and  ccmdltion  in  which 
they  were  immediately  preceding  the  fire^ 
This  resulted  in  a  loss  to  the  assured  of  $8,- 
416.92,  as  we  have  above  seen.  That,  as  we 
have  also  above  seen,  was  a  total  loss  to  thf^ 
assured  of  the  whole  value  of  the  interest 
which  it  insured.  It  is  in  truth  a  situation 
in  which  what  would  have  been  but  a  partial 
loss  to  an  owner  of  the  building,  since  he 
would  have  owned  the  material  left  unde- 
stroyed by  the  fire,  was  a  total  loss  to  the 
tenant,  since  the  latter  did  not  own  the  ma- 
terial, so  that  the  sale  or  any  use  of  it  might 
minimize  the  damages,  and  since  the  material 
was  so  injured  that  it  could  not  be  used  in 
the  reconstruction  of  the  class  of  improve- 
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meats  which  the  tenant  needed  In  his  busi- 
ness. And  in  order  to  restore  the  improve- 
ments to  their  condition  just  prior  to  the  fire 
required  new  material  and  a  new  outlay  by 
the  assured,  as  aforesaid.  We  have  thus  pre- 
sented a  case  certainly  of  "total  loss"  to  the 
assured  of  the  subject  of  the  insurance  as  a 
result  of  the  fire. 

Does  the^use  of  the  term  '^tal  destruc- 
tion" in  the  contract  of  insurance  render  it 
inoperative  to  indemnify  the  assured  against 
such  loss?  If  so,  such  construction  of  the 
contract  would  operate  to  defeat  the  assured 
from  obtaining  indemnity  for  the  only  inter- 
est which  it  in  fact  insured  or  could  have  in- 
sured, although  there  was  a  total  loss  of  that 
interest.  The  assured  had  no  interest  in  any 
material  left  undestroyed  by  the  fire,  as 
aforesaid,  if  it  was  so  injured  as  to  be  of  no 
use  to  it  for  the  particular  purpose  of  the 
restoration  aforesaid.  It  would  seem  pecul- 
iar, and  not  to  be  expected,  that  the  assured 
would  enter  into  a  contract  and  pay  an  in- 
surance premium  for  indemnity  for  loss  con- 
ditioned upon  the  "total  destruction,'*  in  the 
ordinary  meaning  of  those  words,  of  property 
not  its  own  (being  of  material  in  which  it  had 
no  Interest).  The  language  of  a  contract 
would  have  to  be  very  plain  to  such  an  effect, 
for  it  to  receive  that  construction. 

[3,  4]  It  Is  true  that  an  insurance  contract, 
like  any  other  contract,  must  be  construed  in 
accordknce  with  its  terma  Its  plain  meaning 
must  be  given  effect.  Ckntrts  cannot  make 
contracts  for  parties.  But  all  of  the  provi- 
sions of  the  contract  will  be  construed  to- 
gether and  seemingly  conflicting  provisions 
will  be  harmonized,  when  that  can  be  reason- 
ably done  so  as  to  effectuate  the  intention  of 
the  parties  as  expressed  in  the  contract. 
And  especially  is  this  true  as  to  insurance 
contracts,  which,  under  well-settled  rules^  in 
case  of  doubt  as  to  their  meaning,  are  con- 
strued strl<:tly  against  the  insurer  and  Uber^ 
ally  in  favor  of  the  assured. 

A  provision  in  the  "rider"  clause  of  the  pol- 
icy In  suit  expressly  provides  that — 

"It  is  the  intention  of  this  insurance  to  indem- 
nify the  insured  against  fire  loti  to  the  property 
described.    •    •    ♦  ♦»    (Italics    supplied.) 


It  is  true  that  this  provision  is  immediately 
fcAlowed  by  the  language  "only  in  case  of  to- 
tal destruction  by  fire."  But  taken  together, 
even  If  considered  separately  from  the  other 
provisions  of  the  policy,  it  cannot  be  said 
that  the  plain  meaning  of  these  provisions  is 
that  the  contract  is  one  of  indemnity  only  in 
the  event  of  "total  destruction"  of  the  prop- 
erty mentioned  in  the  sense  which  would 
be  given  those  words  in  an  ordinary  policy 
where  the  assured  is  absolute  owner  of  the 
material  composing  the  property  insured. 
The  words  "total  destruction"  must  be  con- 
strued with  the  fact  borne  in  mind  that 
the  policy  is  not  an  ordinary  policy.     And 
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when  we  look  to  the  beginning  portion  of  the 
policy  we  see  there  the  provision  that  the 
insurance  company  does  insure  the  assured 
"against  all  direct  loss  *  *  *  by  fire,  ex- 
cept as  hereinafter  provided." 

We  are  of  opinion,  therefore,  that  the  reas- 
onable construction  of  the  policy  in  suit  is 
that  such  a  destruction  of  the  property  men^ 
tioned  therein  as  would  result  in  a  "total 
loss"  to  the  assured  of  the  whole  value  of  its 
interest  in  the  property  mentioned  constitutes 
the  "total  destruction"  stipulated  in  the  poli- 
cy. 

Such  is  the  case  before  us,  as  we  view  it 
upon  princ4)le. 

When  we  come  to  consider  the  authorities 
cited  pro  and  oon,  we  find,  as  said  in  a  learn- 
ed note  in  56  Ij.  B.  A.  784,  dealing  with  the 
subject,  that — 

"The  courts  have  met  with  considerable  diffi- 
culty in  attempting  to  define  the  words  'total 
loss*  and  'totally  destroyed,'  and  apparency  con- 
flicting rules  have  been  adopted." 

See,  ^so,  Phoenix  In&  Oo.  v.  Port  Clinton 
Fish  Co.,  14  Ohio  Cir.  Ct  R.  160;  Murphy  v. 
American  Cent  Ins.  Co.,  26  Tex.  Civ.  App. 
241,  64  S.  W.  407 ;  (XKeefe  ▼.  Liverpool  L.  & 
G.  Ins.  Co.,  140  Mo.  668, 41  S.  W.  922, 39  L.  R. 
A.  819 ;  Royal  Ins.  Co.  v.  Mdntyre,  90  Tex. 
170,  37  S.  W.  1068,  36  L.  R.  A.  672,  59  Am.  St 
Rep.  797;  Pennsylvania  B^e  Ins.  Co.  v. 
Drackett,  63  Ohio  St  41,  67  N.  B.  962,  81  Am. 
St  Rep.  608;  Corbett  v.  Spring  Garden  Ins. 
Ck).,  155  N.  Y.  389, 60  N.  B.  282, 41  L.  R.A.318. 
Many  of  the  cases  cited  and  cases  referred  to 
therein  and  in  the  note  to  56  L.  R.  A.  784, 
aforesaid,  turn,  however,  upon  the  fact  that 
total  destruction  of  the  building  insured  was 
the  stipulation  in  the  policy,  and  they  do  not 
concern  an  insurance  of  a  financial  interest 
in  the  use  of  improvements  of  a  certain  char- 
acter which  compose  a  part  of  a  building. 

[6]  However,  we  are  relieved  in  the  instant 
case  from  entering  upon  an  interpretation 
of  the  authorities  on  a  difficult  and  abstruse 
subject  and  from  the  attempt  to  deduce 
therefrom  the  principles  of  law  applicable  to 
the  case  before  us,  by  the  fact  that  the  trial 
court  gave  an  instruction  which  was  asked 
for  by  the  insurance  company,  and  given  as 
asked,  which  instruction  presented  to  the  Ju- 
ry the  same  conclusion  of  law  as  that  which 
we  have  above  reached  with  respect  to  the 
meaning  of  "total  destruction,"  as  those 
words  are  used  in  the  policy  in  suit  That 
instruction  is  as  follows: 

"Instruction  No.  3. 

"The  court  instructs  the  jury  that  under  the 
terms  of  the  policy  of  insurance  sued  upon  in 
this  proceecQng  the  plaintiff  cannot  recover,  un- 
less the  Jury  shall  believe  from  the  preponder- 
ance of  the  evidence  that  the  property  insured 
was  totally  destroyed.  The  words  'total  de- 
struction,' as  used  in  the  policy  sued  on,  do  not 
mean  the  complete  extinction  or  annihilation 
of  the  property,  but  do  mean  that  the  property 
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mast  have  been  so  injured  that  a  reasonably 
prudent  owner  would  not  use  the  same  in  restor- 
ing it  to  its  former  condition,  but  would  aban- 
don it  and  construct  the  property  anew." 

Having  asked  for  such  instruction,  and  the 
case  haying  been  tried  upon  the  rule  of  law 
thus  laid  down,  and  the  evidence  for  the  as- 
sured having  fully  measured  up  to  such  rule, 
as  api)ears  firom  the  statement  of  facts  pre- 
ceding this  opinion,  the  insurance  company  is 
In  this  case  bound  by  such  rule  of  law. 

It  follows,  from  what  we  have  said,  also, 
that  we  are  of  opinion,  as  an  independent 
proposition,  that  such  instruction  correctly 
propounded  the  law  as  -applicable  to  the  poli- 
cy of  insurance  in  the  instant  case. 

[6]  3.  Can  the  Insurance  company  maintain 
the  complaint  that  the  action  of  the  trial 
court  In  giving  the  following  instruction  was 
error? 

This  question  naust  be  answered  In  the 
negative. 

The  Instruction  referred  to  is  as  follows: 

• 

'The  court  instructs  the  jury  that  the  plain- 
tiff in  this  suit  had  an  insurable  interest  in 
the  property  insured  under  the  policy  in  this 
suit,  regardless  of  the  terms  of  the  lease  in  evi- 
dence." 

The  Insurance  company  assigns  the  giving 
of  this  Instruction  as  error  prejudicial  to  It, 
in  that  it  permitted  the  jury  to  disregard  the 
terms  of  the  lease.  It  would  seem  from  the 
verdict  that  the  jury  did  not  avail  them- 
selves of  such  permission.  If  not,  the  objec- 
tion to  the  Instruction  loses  its  force.  But 
In  any  event  the  Instruction  could  have  been 
prejudicial  to  the  Insurance  company  only  In 
case  the  assured  had  no  Insurable  Interest 
under  the  terms  of  the  lease,  as  was  the  con- 
tention of  the  Insurance  company.  As  we 
noted  above,  the  assured  did  have  an  Insura- 
ble Interest  under  the  terms  of  the  lease. 
Therefore  the  position  of  the  Insurance  com- 
pany on  which  such  assignment  of  error  rests 
is  untenable,  and  hence  the  assignment  of  er- 
ror itself  cannot  be  maintained. 

[7]  4.  Was  It  error  In  the  trial  court  to  ad- 
mit, over  the  objection  of  the  Insurance  com- 
pany, testimony  tending  to  show  what  was 
the  cash  value  of  the  Interest  of  the  assured 
In  the  improvements  aforesaid  at  the  time 
of  the  fire? 

This  question  must  be  answered  In  the 
negative. 

By  the  express  terms  of  the  "rider"  provi- 
sions of  the  policy  the  Interest  Insured  was 
the  original  cost  of  the  Improvements  as  of 
January  1,  1918,  less,  not  only  the  monthly 
decrease  named,  but  also  "deductions  for 
depreciation  as  provided  In  the  printed  con- 
ditions of  this  policy."  The  printed  conditions 
referred  to  are  quoted  in  the  statement  pre- 
ceding this  opinion,   and,  as  will  b^  seen 


therefrom,  they  provided  that  the  Insurance 
company  "shall  not  be  liable  beyond  the  actu- 
al cash  value  of  the  property  at  the  time  of 
loss.  •  •  •»»  Hence  the  testimony  in 
question  was  relevant  and  admissible. 

For  the  foregoing  reasons,  we  find  no  error 
in  the  judgment  under  review,  and  It  will  be 

Affirmed. 

BURKS,  J.,  absent 


(125  Va.  7S) 
COOPER  V.  NORFOLK  SOUTHERN  R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Appeal  and  Erbob  ^=o1061(1)— H ABinJcaa 
Ebbob— Demubbeb  to  Evidence. 

Failure  to  reduce  demurrer  to  evidence  to 
writing  at  time  of  announcement  was  not  prej- 
udicial to  plaintiff,  where  it  was  agreed  by 
counsel  that  it  might  be  written  out  later,  and 
where  grounds  of  demurrer  were  thereafter  de- 
livered in  writing  to  plaintiff's  counsel  and  to 
court. 

2.  Appeal  and  Ebbob  ^=>719(1)  —  Assion- 

MENT  OF  EbBOBt-NeCESSITT  FOB. 

An  irregularity,  though  excepted  to,  will 
not  be  considered  on  appeal,  where  not  aissign- 
ed  as  error. 

3.  Pleading  ^=9236(4)-^A]fBNDiaBNi>— Leave 

OF  OOUBT— AfTEB  DISCHABOB  OF  JUBT. 

In  action  against  railroad  for  delay  in  de- 
livery, court,  under  4  Va.  Code,  p.  675,  prop- 
erly refused  plaintiff  right  to  amend  declara- 
tion by  changing  date  upon  which  it  was  rail- 
road's duty  to  deliver  from  July  19th  to  July 
16th,  after  proof  of  delivery  upon  July  19th, 
where  plaintiff  did  not  ask  for  leave  to  am^id 
until  after  defendant  had  demurred  to  evidence 
and  jury  had  returned  verdict  thereon  and  had 
been  discharged,  and  where  there  was  nothing 
to  show  that  dates  were  inserted  in  declaration 
by  inadvertence  or  mistake. 

4.  Pleading    ^=s>286<4)— Amendment— Lsavx 
— Afibb  Tbial. 

Trial  courts  are  invested  with  broad  pow- 
ers in  allowing  amendment  in  the  interest  of 
justice,  but  have  no  power  to  disregard  the 
mandatory  provisions  of  4  Code,  p.  675,  em- 
powering court  to  permit  new  evidence  to  be 
admitted  or  a  nonsuit  to  be  taken  until  the 
jury  retires,  but  not  afterwards. 

Error  to  Circuit  Court,  Norfolk  County. 

Action  by  W.  H.  Cooper  against  the  Nor^ 
folk  Southern  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

J.  Edward  Cole,  of  Norfolk,  for  plalntiflf  in 
error. 

Jas.  G.  Martin,  of  Norfolk,  for  defendant 
in  error. 


#s»For  other  ouae  see  Mune  topic  and  KJBT-NUMBSR  in  all  Key-Numb«rad  DigeatB  and  Indexes 
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by  Cooper  against  the  Norfolk  Southern  Rail- 
road Company,  to  recover  damages  for  alleg- 
ed delay  in  tbe  carriage  of  220  barrels  of 
potatoes  from  Denny's  station,  in  Norfolk 
county,  to  the  city  of  New  York. 

The  following  are  the  material  averments  of 
the  declaration :  That  on  July  14,  1917,  the 
plaintiff  delivered  to  the  defendant,  a  com- 
mon carrier,  the  potatoes  in  question,  of  the 
value  of  $1,250,  and  received  a  bill  of  lading 
therefor,  "and  thereby  it  became  and  was 
its  duty  to  promptly  carry  and  deliver  said 
shipment  as  perishable  goods  to  the  consignee 
in  the  city  of  New  York,  not  later  than  July 

19,  1917,**  and  that  the  defendant  negligently 
failed  to  deliver  the  potatoes  until  July  20, 
1917,  and  by  that  delay  occasioned  loss  and 
damage  to  the  plaintiff  to  the  amount  of  $iOO. 

The  case  was  tried  upon  the  general  issue 
before  a  jury,  and  the  plaintiff,  to  maintain 
the  issue  on  his  part,  introduced  evidence 
that  the  potatoes  were  delivered  to  the  de- 
fendant at  Denny's  station  on  July  14,  1917 ; 
that  they  were  first  grade  and  in  first-class 
order  when  delivered  to  the  defendant ;  that 
good  potatoes  will  become  "slack"  and  settle 
down  In  the  barrels  from  delay  in  transit, 
and  decay.  Plaintiff  also  proved  that  the 
consignee  rec^ved  the  shipment  of  potatoes 
in  New  York  on  July  19,  1917,  and  that  they 
were  in  bad  order  and  "slack";  that  in  regu- 
lar course  of  transportation  a  shipment  made 
from  Denny,  Va.,  on  July  14,  1917,  should 
have  been  delivered  in  New  York  C^ty  on  the 
morning  of  July  16,  1917;  that  the  market 
on  potatoes  in  good  condition  on  July  16^ 
1917,  was  from  $5  to  $5.50  per  barrel,  and 
on  July  19,  1917,  was  from  $3.50  to  $4  per 
barreL  The  bill  of  lading  showed  on  its 
face  that  the  shipment  was  made  "subject 
to  delay.** 

This  being  all  the  evidence  in  the  case,  the 
defendant  demurred  to  the  evidence,  and  as- 
signed as  groimds  of  demurrer:  (1)  That  the 
evidence  showed  that  the  shipment  arrived  in 
due  time  as  agreed  and  claimed,  to  wit,  on 
July  19,  1917 ;  (2)  the  evidence  did  not  show 
improper  delay. 

To  a  more  perfect  understanding  of  the  oc- 
currences at  the  trial,  we  shall  set  out,  sub- 
stantially, the  order  of  the  court  of  March 

20,  1918.  It  recites  that  after  all  the  evi- 
dence had  been  introduced,  counsel  for  the 
defendant  demurred  to  the  evidence;  and 
it  was  agreed  by  counsel  that  the  demurrer 
might  be  written  out  later,  and  the  plain- 
tiff Joined  therein.  Whereupon  counsel  for 
the  plaintiff  had  commenced  his  argument  to 
the  Jury  upon  the  measure  of  damages,  when 
counsel  for  the  defendant  intervened  with  the 
observation  that  he  thought  it  was  proper  for 
him  to  give  the  grounds  of  the  demurrer  to 
the  evidence  either  orally  or  in  writing,  and 
he  stated  them  tn  writing,  handing  the  state- 
ment of  the  grounds  of  the  demurrer  both 
to  counsel  for  the  plaintiff  and  to  the  court. 


to  the  grounds  of  demurrer  being  stated,  but 
the  court  overruled  the  objection,  and  coun- 
sel for  the  plaintiff  excepted.  Counsel  for 
the  plaintiff  then  proceeded  with  his  argu- 
ment as  to  the  measure  of  damages,  to  which 
counsel  for  the  defendant  replied,  and  the 
plaintiff*s  counsel  made  his  closing  argument 
on  the  theory  that  the  case  stood  on  a  demur- 
rer to  the  evidence.  The  clerk  then,  in  open 
court,  prepared  for  the  Jury  the  form  of  ver- 
dict to  be  rendered  on  a  demurrer  to  the  evi- 
dence, and  the  Jury  retired  to  their  room,  and 
after  some  time  returned  into  court  and  ren- 
dered the  following  verdict:  » 

"We,  tke  Jury,  find  for  the  plaintiff  and  as- 
sess his  damages  at  $358.05,  subject  to  the  opin- 
ion of  the  court  on  the  demurrer  to  the  evi- 
dence." "And  thereafter  the  demurrer  to  the 
evidence  was  argued,  and  counsel  for  the  plain- 
tiff in  the  opening  argument  of  counsel  for  de- 
fendant on  the  demurrer  to  the  evidence,  and  as 
soon  as  it  appeared  from  the  argument  that 
there  was  a  variance  between  the  declaration 
and  the  evidence,  asked  the  court  for  leave  to 
amend  the  declaration  by  changing  the  '19*  of 
July  in  the  declaration  to  the  '16'  of  July,  to 
which  amendment  the  defendant  objected.  And, 
the  matter  being  argued,  the  court  directed  coun- 
sel to  write  out  the  demurrer  to  the  evidence, 
which  being  written  out,  counsel  for  the  plain- 
tiff refused  to  sign  the  joinder  in  demurrer,  and 
the  court  ruled  that  he  must  sign  it ;  so  counsel 
for  the  plaintiff  signed  said  joinder  under  pro- 
test, and  at  the  time  excepted  to  tiiie  action  of 
the  court  in  ruling  that  he  must  sign  said 
joinder.  And  said  demurrer  to  the  evidence 
and  Joinder  therein  were  filed.  And  the  fur- 
ther hearing  of  the  case  continued.*' 

At  the  June  term,  1918,  the  court  sustained 
the  demurrer  to  the  evidence^  and  rendered 
the  Judgment  under  review  for  the  defend- 
ant 

[1, 2]  It  is  common  practice  among  lawyers, 
upon  the  announcement  of  a  demurrer  to  the 
evidence,  to  agree  that  it  may  be  subsequent- 
ly reduced  to  writing.  And  it  is  not  i>erceiv- 
ed  that  the  plaintiff  was  prejudiced  by  that 
irregularity  in  this  instance,  especially  as 
defendant's  counsel  duly  delivered  the 
grounds  of  demurrer  in  writing  to  counsel 
for  the  plaintiff  and  to  the  court  But  how- 
ever that  may  be,  the  demurrer  to  the  evi- 
dence and  its  incidents.  Chough  excepted  to, 
is  not  assigned  as  error,  and  therefore  does 
not  demand  further  notice.     ' 

The  errors  assigned  are: 

"(1)  The  court  erred  in  not  permitting  the 
plaintiff  to  amend  his  declaration  by  changing 
the  date  from  the  19th  of  July  to  the  16th  of 
July  to  correspond  with  the  proof. 

''(2)  The  court  erred  in  sustaining  the  de» 
murrer  to  the  evidence." 

With  respect  to  the  first  assignment,  coun- 
sel for  plaintiff  in  error  says : 

"If  the  defendant  wished  to  take  advantage 
of  the  variance  between  the  date  ^ven  in  the 
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declaration  and  the  evidence  as  to  the  time 
the  shipment  should  have  arrived  in  regular 
course  of  transportation,  it  should  have  been 
done  hj  an  objection  to  the  evidence  on  such 
ground  at  the  time  it  was  offered,  or  by  mo- 
tion to  exclude  the  same  after  it  had  been  in* 
troduced." 

This  suggestion  denotes  a  misapprehension 
of  the  situation.  The  defendant  was  con- 
fronted with  no  such  necessity— indeed.  It  is 
a  misconception  to  assume  that  the  record 
presents  a  case  of  variance  between  the  alle- 
gations of  the  declaration  and  the  proof.  On 
the  contrary,  there  Is  complete  coincidence 
between  the  pleading  and  evidence.  The  de- 
fendant was  haled  into  court  to  answer  the 
specific  allegation  that  It  was  under  contrac- 
tual obligation  to  deliver  the  shipment  of 
potatoes  to  a  consignee  in  New  York  City 
*'not  later  than  the  19th  day  of  July,  1917," 
and  the  breach  assigned  is  that  it  did  not 
deliver  the  consignment  until  "the  20th  day 
of  July,  1917,"  by  reason  of  which  delay  it  Is 
averred  that  the  plaintiff  sustained  the  dam- 
age of  which  he  complains.  Plaintiff  there- 
upon proved  a  deliveify  on  July  19th  and  rest- 
ed. And  the  defendant  Interposed  a  demur- 
rer to  the  evidence,  upon  which,  after  argu- 
ment, the  Jury  returned  a  provisional  verdict 
for  the  plaintiff,  and  assessed  his  damages 
at  $358.05.  Subsequently,  during  the  argu- 
ment before  the  court  on  the  demurrer  to 
the  evidence,  counsel  for  the  plaintiff,  for  the 
first  time,  asked  the  court  for  leave  to  amend 
the  declaration  by  substituting  July  16th  for 
July  19th.  As  observed,  the  learned  Judge  of 
the  circuit  court  adjourned  the  case  over 
from  March  until  June,  at  which  time  It  en- 
tered final  Judgment,  sustaining  the  demur- 
rer to  the  evidence. 

[3]  Of  the  correctness  of  that  Judgment  we 
entertain  no  doubt.  The  record  does  not 
show  that  these  vitally  Important  dates,  the 
19th  and  20th  of  July,  were  Inserted  in  the 
declaration  by  Inadvertence  or  mistake^  and 
the  defendant  had  a  right  to  rely  and  did 
rely  upon  them  as  a  correct  statement  of 


the  case  that  It  was  called  on  to  defend. 
Yet,  with  timely  attention  sharply  drawn  to 
defendant's  contention  with  respect  to  the 
date  of  delivery,  plaintiff's  counsel  made  no 
request  to  amend  his  declaration  untU  after 
the  Jury  had  returned  Its  verdict  on  the  de- 
murrer to  the  evidence  and  been  discharged. 
It  was  then  too  late  for  the  defendant  to 
meet  an  essentially  new  case  on  an  amended 
declaration  by  new  evidence;  and  the  court 
no  longer  possessed  the  power  to  control  the 
situation.  To  such  case  the  special  enact- 
ment in  respect  to  demurrers  to  the  evidence 
applies. '  It  empowers  the  court  to  permit 
''new  evidence  admitted,  or  a  nonsuit  to  be 
taken  until  the  Jury  retire  from  the  bar,"  but 
not  afterwards.    4  Va.  Gbde,  p.  675. 

[4]  It  Is  true  that  our  trial  courts  are  in- 
vested with  broad  powers  In  allowing  amend- 
ments In  the  Interest  of  Justice,  but  they  have 
no  power  to  disregard  the  mandatory  provi- 
sion of  the  special  statute  to  which  attention 
has  been  called.  If  the  plalntUTs  request 
had  been  granted  to  avoid  a  hardship  of  his 
own  making,  a  more  serious  mischief  would 
have  been  Imposed  upon  the  defendant,  who 
was  free  from  fault.  The  jury  had  returned 
Its  verdict  on  the  demurrer  to  the  evidence 
under  pleadings  and  evidence  that  plainly 
entitled  the  defendant  to  a  Judgment,  yet  the 
proposed  amendment,  if  allowed,  might  have 
called  for  a  different  Judgment  in  the  then 
state  of  the  case,  when  it  was  too  late  for 
the  defendant  to  meet  the  new  case  by  new 
evidence. 

The  remedy  of  the  plaintiff,  on  the  other 
hand,  was  complete;  he  could  have  met  a 
self-imposed  dilemma  of  which  he  had  time- 
ly notice  either  by  motion  to  amend  the 
pleadings  or  hy  suffering  a  nonsuit  before 
the  Jury  retired.  But  he  did  neither,  and  by 
the  express  terms  of  the  statute  his  motion 
came  too  late  after  the  Jury  had  retired. 

Therefore  the  Judgment  is  without  ^tror 
and  must  be  affirmed. 

Affirmed. 

BURKS,  J.,  abaent 
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JOHNSON  T.  STATE. 

(Supreme  Oourt  of  Georgia. 


JOHNSON 

(•9  8. 

(No.  1412.) 
June  14,  1919.) 


(8yUdbu9  hy  the  Oourt.) 

1.  Cbiminal   Law    «=»942(2)— New    Tbial— 
GBouNDfr— Admission  of  False  Testimony. 

Evidence  that  one  of  the  state's  witnesses 
since  the  trial  has  made  declarations,  even 
though  under  oath,  that  his  testimony  given  up- 
on the  trial  was  false,  is  not  cause  for  a  new 
trial.  Pelton  v.  State,  56  Ga.  84;  Brown  ▼. 
State,  eO  Ga.  210;  O'Kelly  v.  Felker,  71  Ga. 
775;  Lasseter  v.  Simpson,  78  Ga.  61,  3  S.  E. 
243 ;  Munro  v.  Moody,  78  Ga.  127,  2  S.  E.  688 ; 
0avis  V.  Bagley,  99  Ga.  142,  25  S.  E.  20;  Har- 
dy V.  State,  117  Ga.  40,  43  S.  E.  434;  Jordan 
V.  State,  124  Ga.  417,  52  S.  E.  768. 

2.  Gbiminai*   Law    ^=>938(1)— New   Tbial— 

NEWLT  DISOOVEBED  ByiDENOE—DHJOENCE. 

Newly  discovered  evidence  as  a  ground  for 
new  trial  is  not  favored,  and  the  evidence  claim- 
ed to  be  newly  discovered  in  this  case  does  not 
show  cause  for  reversing  the  judgment  of  the 
trial  court  in  refusing  a  new  trial.  The  defend- 
ant does  not  explicitly  deny  knowledge  prior 
to  the  trial  of  the  evidence  upon  which  he  de- 
pends as  newly  discovered.  Under  the  facta  as 
disclosed  in  the  record  it  does  not  clearly  ap- 
pear that  the  accused  did  not  know  of  these 
facts,  nor  that,  if  the  contrary  is  true,  he 
could  not  have  discovered  the  evidence  by 
slight  diligence. 

8.  Homicide  «=»250  —  Vkbdiot— Sufficiency 
OF  Evidence. 
The  evidence  authorized  the  verdict.    There 
were  no  complainto  of  any  rulings  of  the  court, 
nor  of  any  of  the  instructions  to  the  jury. 

Error  from  Superior  Oourt,  Webster  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Golvin  Jobnson  was  convicted  of  murder, 
his  motion  for  new  trial  was  overruled,  and 
he  brings  error.    Affirmed. 

Colvin  Johnson  was  tried  on  an  indictment 
charging  him  with  the  offense  of  murder  by 
the  killing  of  his  wife,  Eula  Johnson.  Jesse 
Johnson,  the  12  year  old  son  of  the  defendant 
was  sworn  as  a  witness  for  the  state,  and 
testified  that  the  defendant  and  the  deceased 
quarreled  over  a  trivial  matter,  when  the  de- 
fendant attempted  to  strike  the  deceased 
with  a  chair,  and  as  she  went  out  of  the  door 
the  defoidant  took  his  gun  from  the  comer 
of  the  room  and  shot  her.  Two  doctors  at- 
tended the  deceased  until  her  death  the  next 
day.  One  of  them  swore  on  the  trial  of  the 
case  that  from  the  loss  of  blood  the  woman 
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was  in  a  dying  condition  from  his  first  visit  a 
few  hours  afteir  the  shooting.  Two  other 
witnesses  gave  evidence  of  dying  declarations 
of  the  deceased  tending  to  corroborate  the 
evidence  of  Jesse  Johnson.  The  defendant 
introduced  no  evidence.  He  admitted  that  he 
killed  the  deceased  by  shooting  her  with  a 
shotgun,  but  contended  that  the  shooting  was 
accidental  and  unintentional.  The  jury  re- 
turned a  verdict  of  guilty,  with  recommenda- 
tion for  life  imprisonment.  A  motion  for  new 
trial  based  on  the  general  grounds  was  filed, 
which  subsequently  was  amended  by  adding 
two  other  grounds  as  follows: 

(1)  Because  of  newly  discovered  evidence 
to  the  effect  that  the  deceased,  Eula  Johnson, 
immediately  after  the  shooting  and  repeated- 
ly afterwards,  stated  to  the  two  doctors  that 
the  shooting  was  accidental.  The  affidavits 
of  the  two  doctors  to  that  effect  were  attach- 
ed as  exhibits.  One  of  the  doctors  was  sworn 
as  a  witness  on  the  triaL  The  name  of  the 
other  appears  on  the  indictment  as  a  witness. 
The  affidavit  of  the  defendant  as  to  his  igno- 
rance of  this  evidence  states  that  he  did  not 
know  until  after  the  trial  that  the  two  doc- 
tors "would  testify"  that  the  deceased  said 
the  shooting  was  accidental,  and  for  that 
reason  "did  not  communicate  the  facts"  to 
his  counseL  It  appears  that  he  was  present 
at  the  bedside  of  his  wife  until  she  died,  and 
he  does  not  deny  that  he  heard  what  the  de- 
ceased is  said  to  have  stated.  He  was  not 
arrested  until  after  the  death  of  his  wife. 

(2)  Because  the  testimony  delivered  upon 
the  trial  by  the  state's  witness  Jesse  Johnson 
was  untrue  and  false.  An  afOdavit  of  Jesse 
Johnson  was  attached,  to  the  effect  that  his 
testimony  was  false  and  given  under  fear. 
Ck>unter  affidavits  were  also  attached  to  the 
effect  that  the  witness  denied  the  truthful- 
ness of  his  affidavit  admitthig  his  testimony 
to  have  been  untrue,  and  that  since  the  trial 
he  had  been  living  with  the  father  of  the  de- 
fendant, who  had  been  taking  an  active  inter- 
est in  the  case.  The  motion  for  new  trial 
was  overruled,  and  the  defendant  excepted. 

J.  F.  Souter  and  M.  A.  Walker,  both  of 
Preston,  and  Parks  &  Parka,  of  Dawson,  for 
plaintiff  in  error. 

Jule  Fielton,  Sol.  Gen.,  of  Montezuma,  Olif* 
ford  Walker,  Atty.  Gen.,  and  M.  O.  Bennet, 
of  Atlanta,  for  the  State. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  absent. 
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SOCIETY    OF    MBTHODIS*    EPISCOPAL 

CHURCH  SOUTH  OF  JEFFERSON  et  al. 

V.  JEFFERSON  BANKING  CO.  et  aL    (No. 

1152.) 

(Suprrme  Court  of  Georgia.     June  11,  1919.) 

(SyUahuM  by  the  Court.) 

Appeal  and  Ebbob  ^=:;9l208(7)— Subsequent 
Appkait-Law  of  Case. 

The  questions  presented  for  decision  in  this 
case  having  been  decided  substantially  when 
this  case  was  formerly  before  this  court  (146 
GtL.  383,  91  S.  E.  463),  the  trial  court  did  not 
err  in  refusing  to  recommit  the  case  to  the  au- 
ditor, to  whom  it  had  been  referred,  and  who  had 
made  his  report,  nor  in  overruling  the  excep- 
tions of  law  and  fact  to  the  auditor's  report, 
nor  in  entering  up  final  judgment  accordingly. 

Error  from  Superior  Court,  Jackson  (boun- 
ty; A.  J.  Cobb,  Judge. 

Suit  by  the  Jefferson  Banking  Ck)mpany 
against  the  Jefferson  Ck)tton  Mills,  wltb  in- 
tervention by  the  Society  of  the  Methodist 
Episcopal  Church  South  of  Jefferson  and  oth- 
ers, in  which  a  receiver  was  appointed.  De- 
murrer to  intervention  overruled,  and  decree 
for  interveners,  which  on  error  to  the  Su- 
preme Court  was  reversed  (146  Ga.  883,  91  S. 
E.  463),  and  before  the  remittitur  was  made 
the  judgment  of  the  superior  court  interven- 
ers filed  an  amendment  to  their  petition,  and 
there  was  a  reference  to  an  auditor,  who 
found  against  their  contention,  and  from  a 
decree  sustaining  the  auditor's  findings  and 
overruling  the  exceptions  of  law  and  fact. 
Interveners  bring  error.    Affirmed. 

The  Jefferson  Banking  (Dompany  filed  a 
petition  against  the  Jefferson  Ck)tton  Mills,  a 
corporation,  to  recover  the  amount  alleged  to 
be  due  upon  an  unsecured  promissory  note, 
alleging  that  the  defendant  was  Insolvent 
There  was  a  prayer  for  a  receiver,  and  for 
judgment  for  the  amount  claimed  to  be  due. 
The  plaintiffs  tn  error  filed  an  intervention, 
claiming  to  be  creditors  of  the  Jefferson  Cot- 
ton Mills,  and  praying  that  the  certificates  of 
stock  which  they  held  in  that  corporation  be 
so  reformed  as  to  create  a  lien  on  all  of  its 
property  superior  to  any  other  lien  which 
might  be  held  by  other  creditors.  A  receiver 
was  appointed  to  take  charge  of  the  assets  of 
the  insolvent  corporation.  A  demurrer  to  the 
intervention  was  overruled,  and  the  case  was 
tried  and  a  verdict  and  decree  rendered  in 
favor  of  the  plaintiffs  in  error.  On  writ  of 
error  the  judgment  of  the  superior  court  was 
reversed,  this  court  holding  that  the  certifi- 
cates of  preferred  stock  could  not  be  so  re- 
formed as  to  make  the  owner  and  holder  of 
them  creditors  with  a  lien  on  all  of  the  prop- 
erty of  the  corporation  superior  to  the  liens 
of  general  creditors.  See  Jefferson  Banking 
Co.  V.  Trustees,  146  Ga.  383,  91  S.  B.  463. 
Before  the  remittitur  of  the  Supreme  Court 


was  made  the  judgment  of  the  superior  court, 
the  plaintiffs  in  error  filed  an  amendment  to 
their  petition ;  and  the  case  was  referred  to 
an  auditor,  who  found  against  the  conten- 
tions of  the  plaintiffs  In  error.  A  motion  to 
recommit  the  case  to  the  auditor  was  over- 
ruled, and  exceptions  were  taken.  The  plain- 
tiffs in  error  also  filed  exceptions  of  law  and 
fact  to  the  report  of  the  auditor.  A  decree 
was  entered  sustaining  the  findings  of  the 
auditor,  and  overruling  the  exceptions  of  law 
and  fact;  whereupon  plaintiffs  in  error  ex- 
cepted, and  brought  these  rulings  to  this 
court  for  review. 

S.  J.  Nix  and  P.  Cooley,  both  of  JeffersoOt 
and  Shackelford  &  Meadow  and  Horace  M. 
&  Frank  Holden,  all  of  Athens,  for  plaintiff 
in  error. 

J.  A.  B.  Mahaffey,  of  Jefferson,  and  John 
J.  &  R.  M.  Strickland,  of  Athens,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
When  the  case  was  formerly  here  it  was  held, 
in  effect,   that  the  certificate  of  preferred 
stock  held  by  the  interveners,  and  which  was 
the  foundation  of  their  intervention,  was  not 
a  debt,  but  was  a  certificate  of  preferred 
stock,  and  upon  that  basis  they  were  not  en- 
titled to  a  lien  on  the  assets  of  the  Insolvent 
corporation  superior  to  the  liens  of  geno^ 
creditors.     When  the  case  was  returned  to 
the  trial  court,  and  before  judgment  was  en- 
tered upon  the  remittitur,  the  plaintiffs  in 
error  amended  their  petition  by  alleging  that 
the  defendants  in  error,  being  creditors  of 
the  insolvent  corporation,  were  estopped  from 
denying  that  the  certificate  of  stock  was  not 
in  fact  an  evidence  of  debt,  because,  at  the 
time  the  certificate  of  stock  was  issued  to  the 
plaintiffs  in  error,  all  of  the  creditors  made 
their  debts  with  said  Jefferson  Cotton  Mills 
with  the  knowledge  and  understanding  that 
the  legal  effect,  force,  and  meaning  of  the  said 
certificate  of  stock  was  that  it  evidenced  a 
debt  in  favor  of  the  interveners  against  that 
corporation  for  said  sum,  and  was  a  lien  on 
all  of  its  property  to  secure  said  sum  of 
money,  and  superior  to  the  claims  and  de- 
mands and  liens  that  might  then  or  thereaft- 
er exist  in  favor  of  any  creditors  or  other 
persons.    But  the  fact  that  the  bank,  at  the 
time  of  extending  credit,  had  notice  of  the 
contract  between  the  church  and  the  Jeffer- 
son Cotton  Mills,  which  this  court  held  could 
not  be  reformed,  did  not  make  the  bank's 
judgment  lien  subservient  to  any  supposed 
equity  arising  out  of  that  contract  in  ftivor 
of  the  church,  nor  would  it  estop  the  bank 
from  asserting,  as  a  creditor.  Its  superior  lien 
over  the  church's  supposed  lien  as  a  creditor 
of  such  corporation.     All  the  issues  which 
are  made  in  the  present  record  were  substan- 
tially made  and  decided  when  the  case  was 
formerly  here;  and  the  amendment  to  the  in- 
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teryentlon  of  the  plaintiffs  in  error  did  not 
set  up  anything  new,  but  only  elaborated  the 
questions  which  were  raised  on  the  former 
trial.  This  being  true,  and  under  the  ruling 
of  this  court  when  the  case  was  here  on  a 
former  occasion,  the  trial  court  did  not  err 
in  refusing  to  recommit  it  to  the  auditor,  and 
in  overruling  the  exceptions  of  law  and  fact 
to  the  auditor's  report,  and  in  entering  up  a 
final  Judgment  accordingly. 

Judgment  affirmed. 

All  the  Justices  concur. 


(149  Oa.  213) 

LIGHTrOOT  T.  LIGHTFOOT.     (No.  1399.) 
(Supreme  Court  of  Georgia.    June  14,  1919.) 

(ByUabuM  5y  the  Court,) 

Husband  aitd   Wme  ^=s>299(4)— Teicpobabt 
AxncoivT— GoNTEMFT— Eyiden  ex. 

In  a  suit  for  temporary  and  permanent  ali- 
mony an  order  was  passed  requiring  the  hus- 
band to  pay  to  the  wife  $10  per  month  as  tem- 
porary alimony  and  $40  as  attorney's  fees, 
fie  failed  for  seyeral  months  to  pay  either 
alimony  or  attorney's  fees,  and  a  rule  nisi  was 
issued,  requiring  him  to  show  cause  why  he 
should  not  be  punished  as  for  a  contempt.  On 
the  hearing  he  showed  that  he  possessed  no 
property  whatever,  had  never  enjoyed  good 
health,  had  been  under  the  treatment  of  a  doc- 
tor for  years,  was  unable  to  do  manual  labor, 
had  been  unable  to  secure  employment,  and 
had  earned  nothing;  that  he  resided  with  his 
father,  who  owned  only  38  acres  of  land;  and 
that  he  was  20  years  of  age.  No  evidence  was 
introduced  in  rebuttal.  The  court  adjudged  the 
defendant  in  contempt,  and  ordered  the  rule 
nisi  made  absolute,  and  that  on  failure  to  pay 
$120  within  two  weeks  he  be  committed  to 
jail,  then  and  there  to  be  safely  kept  until  he 
complied  with  the  order,  or  until  further  order 
of  tilie  court  EM,  that  this  judgment  was 
error.  The  evidence  showing  the  inability 
of  the  husband  to  comply  with  the  judgment 
awarding  alimony  and  attorney's  fees  was  not 
contradicted.  Potter  v.  Potter,  145  Ga.  60,  88 
S.  E.  64a 

Error  from  Superior  Court,  Jenkins  CJoun- 
ty;  H.  C.  Hammond,  Judge. 

Suit  for  temporary  and  permanent  all* 
mony  by  Lessie  Ldghtfoot  against  Lee  Light- 
foot,  in  whidi  there  was  an  order  requir- 
ing defendant  to  pay  temporary  alimony  and 
attorney's  fees.  On  a  rule  nisi  he  was  ad- 
Judged  In  contempt,  and  ordered  to  be  com- 
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mitted  to  Jail  until  his  compliance  with  the 
order,  and  he  brings  error.    Reversed. 

Jas.  A.  Dixon,  of  MlUen,  and  E.  K.  Over- 
street,  of  Sylvania,  for  plaintiff  in  error. 

IL  Lee  Moore,  of  Statesboro,  and  W.  Wood- 
rum,  of  Milieu,  for  defendant  in  error. 

GILBE2RT,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  BECK,  P.  J., 
absent. 


(149  Ga.  171) 

NESMITH  T.  STATB.     (Na  1289.) 

(Supreme  Court  of  Georgia.     June  12,  1919.) 

(SyUdbuB  hy  ik%  Ocurt.) 

1.  CKoavAL  Law   ^=>606  -—  Continuance 
—Absence  of  Witnbss. 

All  applications  for  continuances  ore  ad- 
dressed to  the  sound  legal  discretion  of  the 
court,  and  the  presiding  judges  in  their  dis- 
cretion admit  a  counter  showing  to  a  motion 
for  a  continuance,  and,  after  a  hearing,  may 
decide  whether  the  motion  sluill  prevail.  Pen. 
Code    1910,  §  992. 

(a)  On  a  motion  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness,  it  was  per- 
missible to  show  that  the  absent  witness  would 
not  in  fact  give  such  testimony  as  the  movant 
attributed  to  him,  but  had  previously  deposed  to 
the  contrary.  In  view  of  the  counter  showing 
made,  there  was  no  abuse  of  discretion  in 
refusing  to  continue  the  case. 

2.  Homicide   ^s>309(3)  —  Voluntabt  Man- 

SLAUGHTEB— INBTBUCTION. 

Ndther  the  evidence  nor  the  defendant's 
statement  authorised  a  diarge  upon  the  law  of 
voluntary  manslaughter.  The  court  therefore 
did  not  err  in  declining  to  submit  the  diarga 
requested  upon  that  question* 

8.   SUFFIOIENCT   OF  EVIDSNOX. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Oourtt  Berrien  Ooun- 
ty ;  W.  E.  Thomas,  Judge. 

E.  B.  Nesmith  was  convicted  of  crimen  and 
he  brings  error.    Affirmed. 

J.  C.  Smith  and  J.  P.  Knight,  both  of  Nash- 
ville, for  plaintiff  in  error. 

J.  D.  Lovett,  of  Nashville,  (X  E.  Hay,  Sol. 
Gen.,  of  Thomasville,  Clifford  Walker,  Atty. 
Gen.,  and  M.  O.  Bennet,  of  Atlanta,  for  the 
State. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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DUNCAN  T.  STATE  (two  caseB).    (No.  1183.) 

(Supreme  Court  of  Georgia.    Jane  14,  1919.) 

(Sylldbua  by  the  Court,) 

Intoxicating  LiIQUors  ^s»251— Condehna- 
TioN  OF  Yehicu:— Evidence— Acquittal  on 
Chabob  or  luucGAL  Possession. 
Where  the  state  institutea  an  action  to 
condemn  an  automobile  under  section  20  of  the 
act  of  1917  (Ga.  Laws  Ex.  Sess.  1917,  p.  16), 
providing  for  the  forfeiture  of  any  vehicle  in 
which  spirituous  liquors  are  carried  on  any 
public  road  or  private  way  in  this  state,  and 
the  action  is  resisted  by  the  Interposition  of  a 
claim,  if  the  defendant  was  a  person  who 
had  been  indicted  and  acquitted  of  a  penal 
charge  based  on  the  same  transaction,  the  ver- 
dict of  acquittal  founded  on  his  illegal  posses- 
sion of  the  liquor  seized  with  the  automobile  is 
admissible  in  support  of  the  claim.  Where  the 
claim  is  interposed  by  a  third  person,  the  gen- 
eral rule  is  that  the  verdict  of  acquittal,  though 
based  on  the  same  transaction,  is  Inadmissible. 

Certifled  Questions  from  Court  of  Appeals. 

Proceeding  by  the  State  against  I*  H.  Dun- 
can and  Mrs.  Mattie  Duncan  to  forfeit  an 
automobile  used  in  illegally  transporting  in- 
toxicating liquor.  Questions  certifled  by 
Court  of  Appeals.  Question  answered  in  the 
affirmative. 

The  Court  of  Appeals  certifled  the  fol- 
lowing question: 

**Jn  a  proceeding  by  the  state  of  Georgia  un- 
der the  provisions  of  section  20  of  the  act  ap- 
proved March  28,  1917  (Ga.  Laws  Ex.  Sess. 
1917,  pp.  16,  17),  for  the  condemnation,  for- 
feiture, and  sale  of  a  vehicle  (in  this  case  an 
automobile)  used  in  the  illegal  transporting  of 
intoxicating  liquor  in  this  state,  is  the  indict- 
ment and  a  verdict  of  acquittal  of  the  purported 
owner  of  the  vehicle,  in  a  prosecution  growing 
out  of  the  identical  transaction  for  which  the 
vehicle  was  seized  and  was  being  subjected  to 
sale,  admissible  in  evidence  in  .the  forfeiture 
proceedings  instituted  by  the  state,  upon  the 
principle  of  res  Judicata? 

G.  F.  Kelley,  of  LawrencevUle,  for  plain- 
tiff in  error. 

W.  O.  Dean,  SoL  Gen.,  of  Monroe,  for  the 
State. 

ATKINSON,  J.  If  a  person  in  this  state 
carry  from  one  place  to  another  any  spirit- 
uous liquors,  he  violates  the  provisions  of 
section  1  of  the  act  of  1917  (Ga.  Laws  Ex. 
Sess.  1917,  p.  7),  for  which,  under  section 
16,  he  is  punishable  as  for  a  misdemeanor,  as 
provided  in  the  Penal  Code,  i  1065;  and  if 
he  carries  such  liquors  in  a  vehicle  of  any 
kind  on  any  of  the  public  roads  or  private 
ways  of  this  state,  he  also  incurs  the  pen- 
alty of  forfeiture  of  his  vehicle  under  con- 
demnation proceedings,  as  provided  in  sec- 
tion 20  of  the  same  act.  He  may  thus  be 
subjected  to  two  penalties  instituted  by  the 


state,  founded  upon  the  same  carrying  or 
transaction,  the  one  enforceable  by  indict- 
ment in  the  criminal  court,  and  the  other 
by  a  suit  in  the  form  of  an  action  in  the 
dvil  court  The  question  for  decision  is 
whether,  after  the  defendant's  acquittal  of 
the  penal  offense,  the  judgment  of  acquittal 
may  be  set  up  as  a  defense  in  the  dvil  action. 
It  is  declared  in  the  Civil  Code,  §  4336: 

"A  judgment  of  a  court  of  competent  juris- 
diction is  conclusive  between  the  same  parties 
and  their  privies  as  to  all  matters  put  in  issue, 
or  which  under  the  rules  of  law  might  have 
been  put  in  issue  in  the  cause  wherein  the 
judgment  was  rendered." 

See,  also,  CivU  Code,  i§  5943,  4335,  5678. 

The  question  propounded  contemplates  two 
cases  in  which  the  state  is  the  party  on  one 
side  and  the  same  person  is  the  party  on  the 
other  side,  and  the  separate  penalties  sought 
to  be  enforced  in  both  cases  are  on  account 
of  the  same  illegal  act  Except  for  the 
different  rules  of  evidence  applicable  in  a 
criminal  case  and  in  a  civil  case  (Mack  v. 
V^estbrook,  148  Ga.  690,  98  S.  E.  339 ;  United 
States  V.  Regan,  232  U.  S.  87,  34  Sup.  Ct 
213,  58  L.  Ed.  194),  the  language  of  the  Code 
would  seem  to  be  decisive  of  the  question 
without  further  comment  A  similar  ques- 
tion has  been  considered  by  the  Supreme 
Court  of  the  United  States  in  Coffey  t.  Unit- 
ed States,  116  U.  S.  436,  6  Sup.  CTt  437,  29 
L.  Ed.  684,  which  was  an  information  filed 
by  the  Attorney  General  of  the  United  States 
against  10  barrels  of  apple  brandy,  one 
apple  mill,  87  tubs,  and  two  copper  stills, 
alleged  to  be  the  property  of  A.  G.  Coffey» 
and  imder  seizure  on  land  by  a  deputy  col- 
lector of  internal  revenue,  as  being  forfeited 
to  the  United  States.  There  were  several 
counts  based  on  separate  statutes  of  the 
United  States,  in  which  the  doing  of  certain 
things  was  condemned  as  criminal  for  which 
punishment  was  provided,  and  in  additl<m 
thereto  forfeiture  to  the  government  of  the 
property  to  be  condemned  in  a  specified  way. 
The  several  counts  contained  appropriate 
allegations  for  the  forfeiture  of  the  property 
above  mentioned,  under  the  several  statutes. 
The  defendant,  among  other  things,  set  up 
his  trial  and  acquittal  under  an  indictment 
charging  the  same  acts  as  a  basis  of  punish- 
ment under  the  criminal  law.  It  was  held 
that  the  acquittal  was  a  bar  to  the  forfeiture 
of  the  property.  In  the  course  of  the  opin- 
ion it  was  said: 

'The  principal  question  is  as  to  the  effect  of 
the  indictment,  trial,  verdict,  and  judgment  of 
acquittal  set  up  in  the  fourth  paragraph  of  the 
answer.  The  information  is  founded  on  sec- 
tions 3257,  3450,  and  3453;  and  there  is  no 
question,  on  the  averments  in  the  answer,  that 
the  fraudulent  acts  and  attempts  and  intent 
to  defraud  alleged  in  the  prior  criminal  infor- 
mation, and  covered  by  the  verdict  and  judg- 
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inent  of  acquittal,  embraced  all  of  the  acta,  at- 
tempts, and  intents  averred  in  the  information 
in  this  suit.  The  question,  therefore,  is  dis- 
tinctly presented  whether  such  judgment  of 
acquittal  is  a  bar  to  this  suit  We  are  of  opin- 
ion that  it  is.  It  is  true  that  section  8257,  aft- 
er denouncing  the  single  act  of  a  distiller  de- 
frauding or  attemptinig  to  defraud  the  United 
States  of  the  tax  on  the  spirits  distilled  by  him, 
declares  the  consequences  of  the  commission 
of  the  act  to  be:  (1)  That  certain  specific 
property  shall  be  forfeited;  and  (2)  that  the 
offender  shall  be  fined  and  imprisoned.  It  is 
also  true  that  the  proceeding  to  enforce  the 
forfeiture  against  the  res  named  must  be  a  pro- 
ceeding in  rem  and  a  civil  action,  while  that  to 
enforce  the  fine  and  imprisonment  must  be  a 
criminal  proceeding,  as  was  held  by  this  court 
in  The  Palmyra,  12  Wheat  1, 14  [6  L.  Ed.  531]. 
Yet,  where  an  issue  raised  as  to  the  existence 
of  the  act  or  fact  denounced  has  been  tried  in  a 
criminal  proceeding  instituted  by  the  United 
States,  and  a  judgment  of  acquittal  has  been 
rendered  in  favor  of  a  particular  person,  that 
judgment  is  conclusive  in  favor  of  such  person 
on  the  subsequent  trial  of  a  suit  in  rem  by 
the  United  States,  where,  as  against  him,  the 
existence  of  the  same  act  or  fact  is  the  matter 
in  issue,  as  a  cause  for  the  forfeiture  of  the 
property  prosecuted  in  such  suit  in  rem.  It 
is  urged  as  a  reason  for  not  allowing  such  ef- 
fect to  the  judgment  that  the  acquittal  in  the 
criminal  case  may  have  taken  place  because  of 
the  rule  requiring  guilt  to  be  proved  beyond  a 
reasonable  doubt,  and  that  on  the  same  evi- 
dence, on  the  question  of  preponderance  of 
proof,  there  might  be  a  verdict  for  the  United 
States  in  the  suit  in  rem.  Nevertheless  the 
fact  or  act  has  been  put  in  issue  and  determin- 
ed against  the  United  States;  and  all  that  is 
imposed  by  the  statute  as  a  consequence  of 
guilt  is  a  punishment  therefor.  There  could 
be  no  new  trial  of  the  criminal  prosecution  aft- 
er the  acquittal  in  it;  and  a  subsequent  trial 
of  the  civil  suit  amounts  to  substantially  the 
same  thing,  with  a  difference  only  in  the  conse- 
quences following  a  judgment  adverse  to  the 
claimant. 

"When  an  acquittal  in  a  criminal  prosecution 
in  behalf  of  the  government  is  pleaded,  or  of- 
fered in  evidence,  by  the  same  defendant,  in 
an  action  against  him  by  an  individual,  the 
rule  does  not  apply,  for  the  reason  that  the 
parties  are  not  the  same,  and  often  for  the  ad- 
ditional reason  that  a  certain  intent  must  be 
proved  to  support  the  indictment,  which  need 
not  be  proved  to  support  the  civil  action.  But 
upon  this  record,  as  we  have  already  seen,  the 
parties  and  the  matter  in  issue  are  the  same. 
Whether  a  conviction  on  an  indictment  under 
section  3257  could  be  availed  of  as  conclusive 
evidence  in  law  for  a  condemnation  in  a  sub- 
6e<iuent  suit  in  rem  under  that  section,  and 
whether  a  judgment  of  forfeiture  in  a  suit  in 
rem  under  it  would  be  conclusive  evidence  in 
law  for  a  conviction  on  a  subsequent  indictment 
under  it,  are  questions  not  now  presented.  The 
conclusion  we  have  reached  is  in  consonance 
with  the  principles  laid  down  by  this  court  in 
Gelston  v.  Hoyt,  8  Wheat.  246  [4  L.  Ed.  381]. 
In  that  case  Hoyt  sued  Gelston,  the  collector, 
and  Schenck,  the  surveyor  of  the  port  of  New 
York,  in  trespass  for  taking  and  carrying  away 
a  vessel.  The  defendants  pleaded  that  they  had 
seized  the  vessel,  by  authority  of  the  President, 


as  forfeited  for  a  violation  of  the  statute 
against  fitting  out  a  vessel  to  comn^it  hostili- 
ties against  a  friendly  foreign  power,  and  that 
she  had  been  so  fitted  out  and  was  forfeited. 
At  the  trial  it  was  shown  that  after  seizure  the 
vessel  was  proceeded  against  by  the  United 
States  by  libel  in  the  United  States  District 
Court  for  the  aHeged  offense,  and  Hoyt  had 
claimed  her,  and  she  was  acquitted,  and  order- 
ed to  be  restored,  and  a  certificate  of  reasona- 
ble cause  of  seizure  was  denied.  The  defend- 
ants offered  to  prove  facts  showing  the  forfei- 
ture. The  trial  court  excluded  the  evidence. 
In  this  court  the  question  was  presented  wheth- 
er the  sentence  of  the  district  court  was  or  was 
not  conclusive  on  the  defendants  on  the  ques- 
tion of  forfeiture.  This  court  held  that  the 
sentence  of  acquittal,  with  a  denial  of  a  cer- 
tificate of  reasonable  cause  of  seizure,  was 
conclusive  evidence  that  no  forfeiture  was  in- 
curred, and  tliat  the  seizure  was  tortious,  and 
that  tiiese  questions  could  not  again  be  litigat- 
ed in  any  form.  This  doctrine  is  peculiarly 
applicable  to  a  case  like  the  present,  where  in 
both  proceedings,  criminal  and  dvil,  the  United 
States  is  the  party  on  one  side  and  this  claim- 
ant the  party  on  the  other.  The  judgment  of 
acqirittal  in  the  criminal  proceeding  ascertained 
that  the  facta  which  were  the  basis  of  that  pro- 
ceeding, and  are  the  basis  of  this  one,  and 
wliich  are  made  by  the  statute  the  foundation 
of  any  punishment,  personal  or  pecuniary,  did 
not  exist.  This  was  ascertained  once  for  all 
between  the  United  States  and  the  claimant  in 
the  criminal  proceeding,  so  that  the  facts  can- 
not be  again  litigated  between  them  as  the  ba- 
sis of  any  statutory  punishment  denounced  as 
a  consequence  of  the  existence  of  the  facts. 
This  is  a  necessary  result  of  the  rules  laid 
down  in  the  unanimous  opinion  of  the  judges 
in  the  case  of  Rex  v.  Duchess  of  Eangston,  20 
Howell's  State  Trials,  355,  53S,  and  which  were 
formulated  thus:  The  judgment  of  a  court  of 
concurrent  jurisdiction  directly  upon  the  point 
is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive, 
between  the  same  parties,  upon  the  same  mat- 
ter directly  in  question  in  another  court;  and 
the  judgment  of  a  court  of  exclusive  jurisdic- 
tion directly  upon  the  point  is  in  like  manner 
conclusive  upon  the  same  matter,  between  the 
same  parties,  coming  incidentally  in  question 
in  another  court  for  a  different  purpose. 

**In  the  present  case  the  court  is  the  same 
court,  and  had  jurisdiction,  and  the  judgment 
was  directly  on  the  point  now  involved,  and 
between  the  same  parties.  In  a  case  before 
Mr.  Justice  Miller  and  Judge  Dillon,  United 
States  V.  McKee,  4  Dillon,  128  [Fed.  Gas.  No. 
15,688],  the  defendant  had  been  convicted  and 
punished  under  a  section  of  the  Revised  Stat- 
utes for  conspiring  with  certain  distillers  to 
defraud  the  United  States  by  unlawfully  remov- 
ing distilled  spirits  without  payment  of  the 
taxes  thereon.  He  was  afterwards  sued  in  a 
civil  action  by  the  United  States  under  another 
section  to  recover  a  penalty  of  double  the 
amount  of  taxes  lost  by^he  conspiracy  and 
fraud.  The  two  alleged  transactions  were  but 
one;  and  it  was  held  that  the  suit  for  the  pen- 
alty was  barred  by  the  judgment  in  the  crim- 
inal case.  The  decision  was  put  on  the  ground 
that  the  defendant  could  not  be  twice  punished 
for  the  same  crime,  and  that  the  former  con- 
viction and  judgment  were  a  bar  to  the  suit  for 
the  penalty.' 
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In  Stone  v.  United  States,  167  V.  S.  187, 
17  Sup.  Ct.  778,  42  L.  Ed.  127,  it  was  held  In 
effect  tliat  the  acquittal  of  a  defendant  on 
a  criminal  charge  of  trespass  in  cutting  and 
removing  certain  trees  from  the  land  of  the 
United  States  in  violation  of  a  penal  statute 
was  no  defense  to  a  civil  action  by  the 
United  States  against  the  same  defendant 
for  a  money  judgment  on  account  of  the 
conversion  of  the  timber.  The  case  of  Cof- 
fey V.  United  States,  supra,  was  cited  and 
distinguished  as  holding  that — 

"The  facts  ascertained  in  a  criminal  case,  as 
between  the  United  States  and  the  claimant, 
could  not  be  'again  litigated  between  them,  as 
the  basis  of  any  statutory  punishment  denounc- 
ed as  a  consequence  of  the  existence  of  the 
facts.'" 

The  distinction  in  the  cases  was  noted  and 
the  principles  of  each  adhered  to  in  Chan- 
tangco  V.  Abaroa,  218  U.  S.  476,  31  Sup.  Ct. 
34,  54  L.  Ed.  U16. 

The  question  propounded  has  been  dealt 
with  upon  the  idea  that  the  claimant  resist- 
ing the  condemnation  proceeding  was  the  de- 
fendant in  the  criminal  case.  As  has  been 
shown,  the  record  of  his  acquittal  of  the 
offense  of  transporting  whisky,  based  upon 
the  identical  transaction  upon  which  the 
state  relies  in  the  condemnation  proceeding, 
is  admissible  in  evidence  in  the  proceeding 
to  forfeit  the  automobile.  Generally,  where 
the  condenmatlon  proceeding  is  resisted  by 
a  third  party,  who  makes  claim  to  the  auto- 
mobile, the  record  of  the  acquittal  of  the  de- 
fendant in  the  criminal  case  would  be  in- 
admissible in  the  trial  of  the  condemnation 
proceeding.  Powell  v.  Wiley,  125  Ga.  823, 
64  S.  E.  732  ;S.A.Jm  Ry.  v.  O'Quin,  124  Ga. 
367,  62  S.  E.  427,  2  L.  R.  A.  (N.  S.)  472 ;  Tum- 
lin  V.  Parrott,  82  Ga.  735,  9  8.  E.  718. 

All  the  Justices  concur,  except  BEX)K,  P. 
J.,  absent 


(149  Ga.  209) 

MARCUS  V.  STATE.     (No.  1290.) 

(Supreme  Court  of  Georgia.     June  14,  1919.) 

(Syllabus  by  the  Court,) 

1.  Homicide  ^s>146,  151(1)  —  Maucb  —  Pre- 
sumption AND  BuBDeN  of  Pboot— Chabqe. 

It  was  not  error  in  this  case  to  charge  the 
jury  as  follows:  "The  law  presumes  every  kill- 
ing to  be  malicious  until  the  contrary  appears 
from'  circumstances  of  alleviation,  excuse,  or 
justification;  and  it  is  incumbent  on  the  pris- 
oner to  make  out  ^h  circumstances  to  the  sat- 
isfaction of  the  jury,  unless  they  arise  out  of 
the  evidence  against  him.*'  Godfrey  v.  State, 
135  Ga.  571,  69  S.  E.  1080. 

2.  Homicide  ^=:;9297— Justifiable  Homicide 
—Reasonable  Feabs— Chaboe. 

Nor  did  the  court  err  in  charging  the  jury 
in  the  language  of  Pen.  Code  1910,  §  70,  defining 


"justifiable  homicide,**  and  in  immediate  con- 
nection therewith  giving  in  charge  the  language 
of  section  71,  as  to  ''reasonable  fears.** 

3.  Statement  of  Contentions. 

The  statement  by  the  court  to  the  jury  as 
to  the  contention  of  the  defendant  was  not  "on- 
fair"  to  him. 

4.  Homicide  ^=»7— <}habge— Mtjbdeb. 

The  court  instructed  the  jury  as  follows:  "I 
charge  you,  after  considering  the  facts  and 
circumstances  of  the  case,  if  you  believe  to  a 
moral  and  reasonable  certainty  and  beyond  a 
reasonable  doubt  the  truth  to  be  that  the  de- 
ceased, Norris,  had  been  invited  by  the  de- 
fendant to  visit  his  house,  and  the  deceased,  in 
company  with  a  man  who  stayed  at  defendant's 
house,  went  to  defendant's  house  with  no  evil 
intent,  manifest  or  apparent,  went  on  the  veran- 
da to  the  house,  and  offered  no  violence  of  any 
kind  to  it  or  any  inmate  of  the  house,  and  the 
defendant  unlawfully  and  with  no  apparent 
reason  shot  and  killed  deceased,  Norris,  it  that 
be  true,  such  killing  would  be  murder."  Htld^ 
that  this  instruction  was  not  erroneous  for 
either  of  the  following  reasons:  ''(1)  Because 
said  charge  is  not  the  law,  and  is  not  ap- 
plicable to  the  facts  in  the  case,  and  was  not 
authorised  by  the  evidence  or  the  statement  of 
the  defendant.  (2)  Because  it  is  an  assump- 
tion of  the  facts  therein  stated,  not  borne  out 
by  evidence,  nor  by  defendant's  statemenL 
.llierefore  it  is  an  expression  of  opinion  by  the 
court  as  to  what  the  evidence  shows.** 

5.  Oiminal  Law  ^=>863(1)  ^  Reohaboinq 
.TuBY— Request. 

The  court  may,  in  its  discretion,  recharge 
the  jury  without  a  request  from  them.  See 
Parker  v.  Ga.  Pac  Ry.  Co.,  83  Ga.  539,  10 
S.  E.  233  (8) ;  Jeter  v.  Jones,  135  Ga.  22,  68 
S.  E.  787  (3).  The  portions  of  the  recharge 
excepted  to  were  not  erroneous  for  any  reason 
stated. 


6.  Cbiminal  Law  «=»656(S)— Witnesses 
246(1)— Bxpbession    of   Opinion— Couirr's 
Examination  of  Witness— Discbetion. 

The  court,  in  asking  a  witness,  "Do  you 
know  how  he  [the  decedent]  got  shot  in  the 
back  of  his  head,  if  he  was?**  did  not  express 
an  opinion  that  decedent  was  shot  in  the  ba(^ 
of  his  head.  Nor  was  the  examination  of  the 
witness,  as  set  out  in  the  twelfth  ground  of  the 
motion  for  new  trial,  "calculated  to  unduly  im- 
press the  jury  in  favor  of  the  state  and  prej- 
udice them  against  the  defendant.*'  "The  trial 
judge  has  the  right  to  propound  a  question,  or 
a  series  of  questions,  to  any  witness,  for  the 
purpose  of  developing  fully  the  truth  of  the  case, 
and  the  extent  to  which  the  examination  con- 
ducted by  the  court  shall  go  is  a  matter  within 
his  discretion.**  Gillis  v.  Bowman,  132  Ga.  762, 
64  S.  E.  1096;  Williams  v.  SUte,  147  Ga.  440, 
94  S.  E.  553. 

7.  Witnesses  ^=»52(7)  —  Competency  — 
Wife's  Testimony  Against  Husband- 
Res  Gesta. 

The  court  permitted  a  witness  for  the  state 
to  testis  that  "she  [defendant's  wife]  was  beg- 
ging Grant  [the  defendant]  not  to  shoot"  The 
witness  testified  that  immediately  before  the 
defendant   shot   the    deceased    the    defendant's 
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wife  was  begging  him  not  to  shoot  This  ev* 
idence  was  not  inadmissible  on  the  ground  that 
the  wife  was  not  competent  to  testify  for  or 
against  her  husband  in  the  case.  See  Knight 
V.  State,  114  Ga.  48,  39  S.  E.  928,  88  Am.  St 
Rep.  17  (1),  and  authorities  cited;  Williams 
V.  Stete,  139  Ga.  691,  77  S.  B.  818;  Bexley  v. 
State,  141  Ga.  1,  80  S.  B.  314  (4,  6);  Dun- 
ham V.  State,  8  Ga.  Appw  668,  70  S.  B.  Ill  (3) ; 
State  V.  Lasecki,  90  Ohio  St  10,  106  N.  E. 
660,  L.  R.  A.  1915E,  202,  204  and  note  204, 
Ann.  Gas.  19160,  1182,  and  the  numerous  cases 
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there  cited  in  support  of  the  rule  that  "res 
gestfe  declarations  of  husband  and  wife  are 
admissible  for  or  against  each  other,  although 
each  may  be  incompetent  to  testify  as  a  wit- 
ness in  the  case." 

8.  Criminal  Law  ^=:;9828— Homicide  ^=»309 

(3)— VOLUNTABT    MaN8LAUGHTE|1— CHABOB— 

Request.  >, 

It  was  not  error  to  fail  to  give  the  law  of 
voluntary  manslaughter,  as  neither  the  evi- 
dence nor  the  prisoner's  statement  authorized 
an  instruction  on  that  subject.  Even  if  the 
statement  alone  had  authorized  such  a  charge, 
the  failure  to  give  it,  in  the  absence  of  a  time- 
ly and  proper  written  request,  would  not  have 
been  error. 

9.  Retusal  of  New  Tbial. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  triaL 

Error  from  Superior  Conrt,  Stephens  Coun- 
ty; J.  B.  Jones»  Judge. 

Grant  Marcus  was  convicted  of  crime,  his 
motion  for  a  new  trial  was  denied,  and  he 
brings  error.    AfDrmed. 

J.  J.  Kimsey  and  Sam  Kimzey,  both  of 
Ck>rnelia,  and  Fermor  Barrett,  of  Toccoa,  for 
plaintiff  in  error. 

Robert  McMillan,  Sol.  Gen.,  of  ClarkesvlUe, 
Davis  &  Davis,  of  Toccoa,  Jos.  G.  Collins, 
Sol.  Gen.,  of  Gainesville,  Clifford  Walker, 
Atty.  Gen.,  and  M.  C.  Bennet,  of  Atlanta,  for 
the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  absent 


(149  Ga.  200) 

WELLS    T.    FIRST    NAT.    EXHIBITORS' 
CIRCUIT,  Inc.,  et  al.    (No.  1253.) 

(Supreme  Court  of  Georgia.     June  14,  1919.) 

(8yUahu$  by  the  Court,) 

1.  Contracts  ^=>116(1)  —  Customs  and  Us- 
ages ^=:;9l5(l)  —  Evidence  ^=»448  —  Con- 
tract IN  Restraint  op  Trade— CJonstruc- 
TioN— Intention— Parol  Evidence. 

While  contracts  in  restraint  of  trade  are  not 
favored  in  the  law  and  are  not  to  be  extended 
in  their  construction  beyond  the  fair  import  ot 
the  language  used,  nevertheless  such  contracts 
must  be  reasonably  construed;  and,  when  the 
intention  of  the  parties  is  ascertained,  it  must  be 


effectuated.  Where  the  true  meaning  of  such 
a  contract  is  equivocal,  the  circumstances  ex- 
isting when  the  contract  was  made,  as  well 
as  the  existence  of  a  custom  so  well  known  that 
the ,  parties  must  have  contracted  with  the  in- 
tention that  it  would  apply  to  their  contract, 
may  be  shown  by  parol  e^ddence. 


2.  Injunction  ^=»59(1)  —  Breach  of  Con- 
tracts IN  Restraint  of  Trade— Liquidat- 
ed DAIC  AGES. 

The  fact  that  a  contract  stipulates  for  the 
payment  of  liquidated  damages  in  case  of  its 
breach  will  not  exclude  the  jurisdiction  of  equity 
in  a  case  otherwise  cognizable  therein.  If  it 
appear  that  the  performance  of  the  covenant 
was  intended,  and  not  merely  the  payment  of 
damages  in  case  of  breach,  equity  will,  in  a 
proper  case,  enjoin  the  breach  thereof. 

3.  Injunction  ^s>12S— Breach  of  Contract 
TO  Exhibit  Pictures— Irreparable  Dam- 
ages—Evidence. 

Under  the  pleadings  and  evidence  the  Judge 
of  the  superior  court  was  authorized  to  find 
that  the  threatened  damages  were  incapable  of 
computation  and  ascertainment,  and  therefore 
were  irreparable. 

4.  Injunction  ^=»12&-Brbach  of  C!ontraot 
—Conspiracy— Evidencb. 

The  charge  of  conspiracy  to  procure  a  breach 
of  the  plaintiff's  contract  was  sustained  by  the 
evidence. 

5.  Injunction  ^s>178  —  Dissolution  by 
Bond— Errob. 

Where,  on  the  interlocutory  hearing  of  an 
equitable  petition  to  enjoin  a  breach  of  a  con- 
tract upon  the  ground  that  the  damages  which 
the  plaintiff  may  suffer  will  be  incapable  of 
ready  computation  and  ascertainment,  the  Judge, 
upon  conflicting  evidence,  reaches  the  conclu- 
sion that  the  plaintiff  has  established  a  right 
to  an  injunction,  and  accordingly  grants  tha 
same,  it  is  erroneous  to  allow  the  defendants  to 
dissolve  the  injunction  upon  the  giving  of  a 
bond  to  answer  the  final  judgment  in  the  cause. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   J.  T.  Pendleton,  Judge. 

Suit  for  Injunction  by  Jake  Wells  against 
the  First  National  Exhibitors*  Circuit,  In- 
corporated, and  others.  Judgment  for  plain- 
tiff with  right  to  dissolve  injunction  on  giv- 
ing bond,  and  plaintiff  brings  error  to  judg- 
ment so  far  as  allowing  dissolution  of  in- 
junction by  bond.     Reversed. 

On  November  11,  1918,  Jake  Wells  filed 
his  petition  for  injunction  in  B\ilton  superi- 
or court  against  the  First  National  Exhibi- 
tors* Circuit,  Incorporated,  a  Virginia  cor- 
poration, C.  R  Beacham,  its  agent  in  Ful- 
ton county,  Ga.,  Criterion  Theater  Company, 
a  corporation,  of  Fulton  county,  Ga.,  Sig 
Samuels,  its  president,  and  WiUard  C.  Pat- 
terson, its  manager,  both  of  Fulton  county. 
Wells  alleged  that  the  First  National  Exhib- 
itors' Circuit  made  a  contract  with  him,  on 
March  20,  1918,  by  which  he,  for  a  valuable 
consideration,   was  given   the  right  to  tlie 
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exclusiye  presentation  of  the  ''first  run"  in 
Atlanta  of  the  series  of  moving  pictures 
known  as  the  "Eight  Charlie  Chaplin  Spe- 
cial Releases" ;  that  in .  pursuance  of  the 
contract  Wells  exhibited  the  first  of  the 
series  of  said  pictures,  to  wit,  the  picture 
called  "A  Dog's  Life/'  and  at  the  time  of 
the  filing  of  the  suit  he  was  about  to  ex- 
hibit another  of  the  Charlie  Chaplin  pic- 
tures; that  the  Criterion  Theater  Company 
had  also  made  a  contract  with  the  First 
National  Exhibitors'  Circuit,  under  which 
they  claimed  the  right  to  present,  concur- 
rently with  petitioner,  the  "first  run"  of  the 
pictures  in  question  in  the  city  of  Atlanta, 
Ga.;  that  the  Criterion  Theater  Company 
made  its  contract  with  knowledge  that  the 
Exhibitors'  Circuit  had  sold  to  petitioner  the 
exclusive  right  to  exhibit  the  picture;  that 
the  contract,  the  result  of  collusion  and  con- 
spiracy between  the  parties  thereto,  was 
made  for  the  purpose  of  injuring  petitioner, 
and  the  threatened  injury  is  in  fact  irrep- 
arable in  damages;  and  that  the  language 
and  provisions  of  the  contract  made  between 
the  plaintiff  and  the  Exhibitors'  Circuit 
were  everywhere  understood  in  the  moving 
picture  world  to  grant  the  exclusive  right  to 
exliibit  the  series  of  pictures  within  the  city 
designated  In  the  contract.  The  Exhibitors' 
Circuit,  subject  to  its  demurrers,  general  and 
special,  filed  Its  answer,  in  which  it  denied 
that  it  had  sold  to  plaintiff  the  right  to  the 
exclusive  presentation  of  the  Charlie  Chaplin 
pictures  in  Atlanta,  and  denied  the  charge  of 
collusion  and  fraud.  It  also  denied  Injury 
and  damage  to  the  plaintiff  by  reason  of  the 
tacts  alleged  in  the  petition,  and  especially 
averred  that  the  damages  were  not  irrepa- 
rable, pleading  in  this  connection  a  stipula- 
tion in  the  contract  between  It  and  the  plain- 
tiff, by  which  provision  was  made  for  the 
liquidation  of  damages  in  the  event  of  a 
breach  of  the  contract.  It  averred  that  it 
had  the  right  to  contract  with  the  Criterion 
Company,  and  that  its  contract  with  that 
company  was  made  in  good  faith.  The 
Criterion  Company,  and  its  officers  and 
agents  who  were  made  defendants,  answered 
and  denied  the  charges  .of  fraud  and  con- 
spiracy made  in  the  petition.  They  denied 
that  the  plaintiff  had,  under  his  contract,  the 
right  to  the  exclusive  presentation  of  the 
pictures  named,  and  denied  that  he  would 
be  damaged  by  the  concurrent  exhibition  of 
the  pictures  by  the  defendants  under  their 
contract,  and  averred  that  his  damages,  if 
any,  were  capable  of  computation.  The 
clause  of  the  contract  between  the  plaintiff 
and  the  Exhibitors*  Circuit,  under  which  the 
plaintiff  claimed  the  right  to  the  exclusive 
presentation  of  the  pictures  in  question.  Is 
as  follows: 

"Undersigned  Exhibitor  hereby  leases  from 
the  First  National  Exhibitors  Exchange  eight 
Charlie  Chaplin  Special  Releases  six  days  on 
each  release  on  <  of  each  week,  first  week 


after  release  date,  and  agrees  to  keep  and  per- 
form the  terms  herein  provided  and  pay  the 
amounts  as  specified  herein.  Each  subsequent 
release  after  the  first  to  be  used  on  the  same 
day  or  days  of  the  week  at  the  same  number  of 
days  after  release  date.     Theater  owner,  Jake 

Wells.    Theater  name, .    Seating  capacity, 

.     Street  address,  .     City,  Atlanta. 

Population,  175,000.  State,  Georgia.  Price  of 
the  entire  series  of  eight  releases,  $2,000.00,  to' 
be  paid  in  installments  as  per  contract  below 
and  on  reverse  side." 

The  clause  providing  for  liquidated  dam- 
ages is  as  follows: 

"In  case  either  party  hereto  idiall  fail  to 
keep,  observe,  or  perform  any  condition  of  this 
contract  on  his  or  its  part  to  be  kept,  observ- 
ed, and  performed,  the  injured  party  shall  have 
and  recover  of  the  defaulter  as  liquidated  dam- 
ages, and  not  as  a  penalty,  a  sum  equal  to 
twenty-five  per  cent.  (25%)  of  the  unearned 
rental  price  reserved  in  this  contract.  This 
stipulation  for  liquidated  damages  is  made  be- 
cause of  the  difficulty  of  proving  actual  damages 
in  the  event  of  any  such  default,  the  actual 
damages  under  such  contracts  as  this  being  spec* 
ulative  and  impossible  to  ascertain." 

Upon  the  interlocutory  hearing  the  evi- 
dence for  the  plaintiff  tended  to  sustain  the 
allegations  of  the  petition.  A  large  number 
of  persons,  prominent  in  the  moving  pic- 
ture world,  testified  that  the  words  In  the 
contract,  "first  week  after  release  date," 
coupled  with  the  designation  of  the  dty  and 
the  population  thereof,  were  universally  un- 
derstood to  give  to  the  plaintiff  absolute  and 
exclusive  priority  In  presentation  during  the 
first  week  after  the  release  date  on  a  given 
film;  that  the  value  of  a  picture  consists  In 
the  fact  that  the  "first-run  rights"  are  sold 
exclusively  in  a  given  territory  to  one  ex- 
hibitor; that  "subsequent  run  rights"  in  the 
same  pictures  are  invariably  very  much  less 
than  the  "first-run  rights";  that  the  "simul- 
taneous presentation"  by  two  moving  pic- 
ture houses  in  the  dty  of  Atlanta  would 
very  materially  reduce  the  value  of  the  pic- 
ture to  the  exhibitor;  and  that  the  price 
stipulated  In 'the  contract,  and  whldi  Wells 
agreed  to  pay  for  the  right  to  exhibit  the 
pictures  In  Atlanta,  was  the  highest  price 
theretofore  paid  for  a  like  right  in  a  city  of 
the  size  of  Atlanta.  The  plaintiff  himself 
testfied  that  the  contract  was  understood  to 
mean  that  he  was  to  have  the  right  to  the 
exclusive  presentation  of  the  pictures  during 
the  period  and  in  the  dty  named  in  the  con- 
tract ;  that  he  paid  full  value  for  the  right ; 
that  the  Exhibitors'  Circuit  had  knowledge 
of  his  understanding  of  the  contract,  and 
acquiesced  in  his  interpretation  of  It  both 
before  and  after  Its  execution,  and  had  it- 
self so  construed  like  contracts  made  with 
him  in  other  dtles  and  covering  the  same 
series  of  pictures.  His  testimony  also  tended 
to  show  that  the  Criterion  Company  and  Ita 
officers  knew  of  the  contract,  undertook  to 
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make  a  contract  with  tlie  Atlanta  manager 
of  the  Exhibitors*  Circuit,  were  refused,  and 
finally  succeeded  in  closing  a  contract  under 
which  they  claimed  the  right  to  exhibit  the 
pictures  In  Atlanta  with  the  Exhibitors'  Cir- 
cuit directly.  The  evidence  on  behalf  of  the 
defendants  tended  to  show  that  the  contract 
between  Wells  and  the  Exhibitors'  Circuit 
did  not  confer  upon  the  plaintift  the  right 
to  the  exclusive  presentation  of  the  pictures ; 
that  the  language  of  the  contract  did  not 
^ive  such  exclusive  right,  and  was  not  and 
is  not  undei*stood  in  the  trade  to  convey  an 
exclusive  right,  but  that  the  contract  sim- 
ply meant  that  the  plaintiff  should  have  the 
right  to  exhibit  the  pictures  during  the  first 
week  after  the  pictures  were  released  by  the 
Exhibitors'  Circuit,  the  distributors;  that 
in  all  moving  picture  contracts,  when  a  sole 
or  exclusive  right  is  granted,  the  contract 
expressly  so  provides;  that  no  custom  or 
usage  existed  to  the  contrary;  and  that, 
while  the  Criterion  Company  at  the  date  of 
its  contract  had  knowledge  of  the  Wells  con- 
tract, there  was  no  fraud,  collusion,  or  con- 
spiracy between  the  defendants,  There  was 
also  evidence  to  the  effect  that  the  picture 
had  been  exhibited  by  both  theaters  prior  to 
the  hearing,  and  that  the  plaintitTs  house 
was  "crowded"  during  each  performance. 
The  court  passed  the  following  order: 

**The  above  matter  having  come  on  for  a 
hearing,  and  after  the  hearing  and  upon  con- 
sideration thereof,  it  is  ordered  and  adjudged 
that  the  prayers  of  the  petition  be  granted,  and 
the  defendants  and  eadi  of  them  be  and  are 
hereby  restrained  and  enjoined  from  exhibiting 
the  picture  in  the  city  of  Atlanta,  Ga.,  known 
as  'Shoulder  Arms'  as  well  as  all  and  each  of 
the  series  of  eight  'Charlie  Chaplin  Special  Re- 
leases' covered  by  the  contract  set  up  in  the 
petition  in  this  case.  The  defendants  may  dis- 
solve the  restraining  order  and  injunction  by 
the  giving  of  a  joint  and  several  bond  by  each 
of  the  defendants,  Blrst  National  Exhibitor's 
Circuit,  Incorporated,  and  Criterion  Theater 
Company,  in  the  sum  of  $10,000  payable  to  the 
plaintiff,  the  surety  or  sureties  on  said  bond  to 
be  approved  by  the  derk  of  this  court  and  such 
surety  or  sureties  to  become  parties  to  this  cause 
upon  the  signing  and  delivery  of  the  bond  and 
approval  of  same  by  the  clerk.  The  condition 
of  said  bond  shall  be  to  answer  the  final  judg- 
ment in  the  cause,  whatever  it  may  be,  under 
the  present  pleading  or  under  any  amendment  of 
same  hereafter  allowed  by  the  court.  Said  bond 
to  be  filed  by  4:30  o'clock  p.  m.  this  date." 

Neither  of  the  defendants  excepted  to  the 
order,  but  gave  the  bond  as  provided  there- 
in. The  plaintiff  excepted  to  the  Judgment 
in  so  far  as  it  allowed  the  defendants  to 
dissolve  the  interlocutory  injunction  by  the 
giving  of  a  t>ond. 

Rosser,  Slaton,  Phillips  &  Hopkins  and 
Dodd  &  Dodd,  all  of  Atlanta,  for  plaintiff  in 
error. 

McDaniel  &  Black,  Edgar  A.  Neely,  J.  A. 
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Branch,  and  Herbert  J.  Haas,  all  of  Atlan- 
ta, for  defendant  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  It  seems  to  be  conceded  that  if  the 
plaintiff  was  not  entitled  to  an  injunction 
initially,  he  could  not  have  been  injured  by 
the  dissolution  of  the  injunction  granted, 
and  that  the  order  allowing  the  defendants 
to  dissolve  the  injunction  by  the  giving  of 
a  bond  affords  to  plaintiff  no  right  of  com- 
plaint The  position  of  the  defendants  in 
error  is  that  no  injunction  should  have  been 

m 

granted  in  the  first  instance,  because:  (1) 
The  contract  upon  which  the  plaintiff  In  error 
relies  is  plain  and  unambiguous,  and  does  not 
grant  in  express  terms  the  ri^t  to  the  ex- 
clusive presentation  of  the  pictures  in  ques- 
tion in  the  city  of  Atlanta.  (2)  The  contract 
itself  contains  a  provision  for  liquidated 
damages.  (3)  The  evidence  did  not  author- 
ize a  finding  that  the  plaintiff  would  be  dam- 
aged, or  that  his  damages  were  incapable 
of  exact  computation.  (4)  In  all  events  the 
Criterion  Theater  Company  should  not  have 
been  enjoined,  for  the  reason  that  no  con- 
spiracy to  injure  and  damage  the  plaintiff 
by  procuring  the  Exhibitors'  Circuit  to 
breach  its  contract  with  him  was  proved. 
[1]  1.  We  cannot  agree  that  the  contract 
is  plain  and  unambiguous.  Onie  trial  Judge 
evidently  regarded  the  contract  as  ambigu- 
ous, and  admitted  evidence  to  explain  its 
meaning.  It  is  true  that  the  contract  does 
not  in  express  terms  grant  to  the  plaintiff  the 
right  to  the  exclusive  presentation  of  the 
pictures  in  the  city  of  Atlanta;  but  when 
the  language  of  the  contract,  to  wit,  *'first 
week  after  release  date,"  and  the  designa- 
tion of  the  city,  "Atlanta,  population  175,- 
000,"  are  considered  in  connection  with- the 
fact  that  no  particular  theater  in  Atlanta  is 
named  In  which  the  pictures  might  be  ex- 
hibited, a  very  forceful  argument  favorable 
to  the  construction  placed  upon  the  contract 
by  the  plaintiff  in  error  is  presented.  It 
will  be  observed  that  the  contract  contains 
a  blank  for  the  insertion  of  the  theater  in 
which  the  pictures  may  be  exhibited,  but 
this  blank  was  not  filled  in  by  the  parties 
to  the  contract.  In  a  recent  work  entitled 
The  Law  of  Motion  Pictures  and  the  Theat- 
er, by  Frohlich  and  Schwartz,  of  the  New 
York  City  bar,  is  found  this  language: 


"The  licensee  secures  the  sole  right  to  produce 
or  reproduce  the  play,  and  with  it  the  accom- 
panying right  to  restrain  invasions  of  his  license, 
only  when  his  grant  is  exclusive.  Where  no 
mention  is  made  in  the  agreement  of  the  ex- 
clusiveness  of  the  grant,  the  court  will  assume 
that  the  grant  is  not  exclusive,  and  the  author 
may  grant  the  same  rights,  for  the  same  period, 
to  third  parties."    Page  6. 

Again,  the  same  authors  (page  73)  say: 

"Unless  it  is  expressly  agreed  that  the  license 
granted  shall  be  a  sole  and  exclusive  one,  the  li- 
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censor  may  grant  licenses  to  produce  the  same 
play  for  the  same  period  and  within  the  same 
territory  to  any  number  of  persons." 

The  following  authorities  are  cited  by  the 
authors:  Wldmer  v.  Greene,  56  How.  Prac. 
(N.  Y.)  01 ;  Barnett  v.  Q.  &  C.  CJo.,  226  Fed. 
035,  141  C.  C.  A.  530;  Stern  y.  Laemmle,  74 
Misc.  Rep.  262,  133  N.  Y.  Supp.  1082 ;  Hart 
V.  Cort,  83  Misc.  Rep.  44,  144  N.  Y.  Supp. 
t>27 ;  and  Willis  r.  Tibbals,  33  N.  Y.  Super. 
Ot.  220.  If|  as  contended  by  the  defendants 
m  error,  the  meaning  Is  that  the  licensee  or 
lessee  secures  the  exclusive  right  to  exhibit 
the  pictures,  and  with  it  the  accompanying 
right  to  restrain  invasions  of  the  license, 
only  when  his  grant  to  such  exclusive  right 
is  expressed,  the  decisions  cited  do  not,  in 
our  opinion,  sustain  the  text.  On  the  con- 
trary, those  decisions  recognize  the  right  to 
show  by  parol  evidence  the  existence  of  such 
a  well-known  custom  that  the  parties  must 
have  contracted  with  the  Intention  and  the 
expectation  that  It  would  apply  to  their  con- 
tract, at  least  where  the  contract  is  equivo- 
cal or  ambiguous.  Hart  v.  Cort,  supra. 
While  a  custom  which  is  repugnant  to  the 
terms  of  an  express  contract  will  not  be  per- 
mitted to  operate  against  it,  evidence  of  a 
custom  or  usage  generally  and  universally 
recognized  in  the  trade  and  known  to  the  par- 
ties to  the  contract,  and  not  repugnant  to 
the  plain  terms  of  the  contract,  is  admissible 
to  explain  it  Moreover,  a  negative  cove- 
nant is  often  necessarily  implied  in  contracts 
similar  in  nature  to  the  one  under  consid- 
eration. Montague  v.  Flockton,  16  L.  R.  Eq. 
180;  Hoyt  v.  Fuller  (Super.  Ct)  10  N.  Y. 
Supp.  062;  Clark  on  Equity,  i  80.  We  con- 
cede that  contracts  in  restraint  of  trade  are 
not  favored  in  the  law,  and  are  not  to  be 
extended  in  their  construction  beyond  the 
fair  and  natural  import  of  the  language  us- 
ed; but  such  contracts,  in  our  view,  must 
be  reasonably  interpreted,  and  when  the  in- 
tention of  the  parties  is  ascertained  it  must 
be  effectuated.  13  C.  J.  556,  and  cases  cited 
jiji  notes  87,  88.  The  Supreme  Ck>urt  of  Ala- 
bama, in  Smith  v.  Webb,  176  Ala.  506,  58 
South.  013,  40  li.  R.  A.  (N.  S.)  1101,  1103, 
a  case  construing  a  contract  in  restraint  of 
trade,  said: 

''Whether  the  intent  of  the  parties  was  that 
the  vendee  should  not  engage  in  the  livery  busi- 
ness in  his  own  name  at  that  place,  or  whether 
he  should  not  contribute  by  his  services,  pres- 
ence, and  prestige  to  the  conduct  of  such  a 
business  owned  by  another,  are  questions  aris- 
ing from  the  terms  employed  in  the  provision, 
and  make  the  true  meaning  equivocal,  and  hence 
present  a  case  calling  for  the  full  discovery  of 
the  surrounding  circumstances  existing  when  the 
contract  was  made" — citing  0>rwin  v.  Hawkins, 
42  App.  Div.  571,  50  N.  Y.  Supp.  603. 

[2]  2.  It  is  true  that  the  contract  contains 
a  provision  for  liquidated!  damages  in  the 
event  of  its  breach.    Such  provision  is,  how- 


ever, by  no  means  controlling.  "But  the 
taking  of  a  bond  in  connection  with  a  cov- 
enant does  not  exclude  the  Jurisdiction  of 
equity  in  a  case  otherwise  cognizable  there- 
in, and  the  fact  that  the  damages  in  the  bond 
are  liquidated  does  not  change  the  rule.  It 
is  a  question  of  intention,  to  be  deduced  from 
the  whole  instrument  and  the  circumstances ; 
and  if  it  appear  that  the  performance  of  the 
covenant  was  intended,  and  not  merely  the 
payment  of  damages  in  case  of  a  breach,  the 
covenant  will  be  enforced.*'  Diamond  Match 
Co.  V.  Boeber,  106  N.  Y.  473.  13  N.  E.  419, 
424,  60  Am.  Rep.  464.  See,  also,  Busk  v. 
Wolf,  143  6a.  18»  84  S.  E.  63;  American 
Ice  Co.  y.  Lynch,  74  N.  J.  Eq.  208,  70  AtL 
138;  High  on  Injunctions  (3d  Ed.)  §  14d8. 
It  is  only  necessary  to  add  that  a  perusal 
of  the  whole  contract  under  consideration 
shows  beyond  doubt  that  the  faithful  per- 
formance of  its  covenants  was  intended. 

[3, 4]  3, 4.  onie  contract  In   this   case   it- 
self provides: 

"This  stipulation  for  liquidated  damages  is 
made  because  of  the  difficulty  of  proving  actual 
damages  in  the  event  of  any  such  default,  the 
actual  damages  under  such  contracts  as  this  be- 
ing speculative  and  impossible  to  ascertain.*' 

While  this  recitation  in  the  contract  is 
not  conclusive,  we  think  the  parties  have 
rightly  determined  that  the  damages  to 
plaintiff  in  error  in  the  event  of  the  breach 
of  the  contract  would  be  irreparable.  When 
the  nature  of  the  business  is  considered,  this 
conclusion  is  irresistible.  While  the  evidence 
tended  to  show  that  the  house  operated  by 
the  plaintiff  in  error  as  a  moving  picture 
house  was  "crowded"  during  a  certain  per- 
formance, although  the  Criterion  Company 
was  exhibiting  the  same  picture  elsewhere  at 
the  same  time  in  the  city  of  Atlanta,  this  fact 
does  not  conclusively  show  that  no  damages 
whatever  would  flow  to  the  plaintiff  in  error 
from  a  breach  of  his  contract  Whether  his 
theater  would  be  filled  to  its  capacity  on 
subsequent  dates,  if  the  Criterion  Company 
were  permitted  to  exhibit  the  same  picture 
at  the  same  time  (a  right  which  many  other 
moving  picture  houses  in  the  dty  of  Atlanta 
might  likewise  claim  and  exercise  if  the 
contention  made  by  the  defendants  in  error 
is  sustained)  cannot  be  certainly  determined. 
Even  so,  the  right,  for  a  valuable  consider- 
ation, to  present  the  pictures  in  question 
during  the  first  week  after  the  release  date, 
and  exclusively,  is  a  valuable  right,  and  will 
be  protected  by  a  court  of  equity.  The  en- 
terprise and  reputation  of  the  theater  man- 
agement in  such  case  is  an  element  that 
cannot  be  left  out  of  view.  The  evidence  in 
the  record  authorized  the  Judge  to.  find  a 
conspiracy  by  the  defendants  to  violate  the 
plaintiff's  contract  with  the  Exhibitors'  Cir- 
cuit, and  in  a  measure  to  deprive  him  of 
the  full  benefit  of  that  contract.  Some  of 
the  evidence  upon  this  issue  may  have  been 
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objectionable,  but  no  exertion  was  taken 
to  it,  and  it  was  of  some  probative  value. 
Where  evidence  has  no  probative  value,  the 
court  cannot  base  a  finding  of  fact  thereon. 
But  if  it  has  probative  value,  the  fact  that 
it  was  improperly  admitted,  in  the  absence 
of  any  exception  to  its  admission,  is  of  no 
consequence. 

[61  5.  We  therefore  reach  the  conclusion 
that  tliat  part  of  the  order  which  gave  to 
the  defendants  the  right  to  dissolve  the  in- 
junction upon  the  making  of  a  bond  was  er- 
roneous. The  case  presented  Is  not  one  of 
the  grant  of  an  Injunction  upon  condition. 
The  injunction  was  unconditionally  granted. 
A  means  for  its  dissolution  was  merely  pro- 
vided. "Where,  on  the  interlocutory  hearing 
of  an  equitable  petition  to  enjoin  a  trespass, 
the  judge  upon  conflicting  evidence  reaches 
the  conclusion  that  the  plaintiff  has  estab- 
lished a  right  to  an  injunction,  the  same 
should  be  granted  without  qualification,  when 
the  evidence  shows  that  the  damages  he  may 
suffer  will  be  incapable  of  ready  computation 
and  ascertainment;  for  in  such  a  case  a 
bond  given  by  the  defendant  to  answer  for 
any  damages  which  may  be  had  against 
him  cannot  afford  adequate  protection  to 
the  plaintiff."  Hart  v.  Lewis,  126  Ga.  439, 
55  S.  R  189.  "An  injunction  against  irr^ 
arable  damages  necessarily  implies  that  a 
bond  or  solvency  is  not  good  cause  for  al- 
lowing a  trespass  to  continue.**  Woodall  v. 
Oartersville  Mining,  etc.,  Co.,  104  6a.  156, 
30  S.  E.  665.  These  cases  are  in  principle 
controlling.  If  the  plaintiff  would  suffer 
irreparable  damages  in  the  absence  of  an 
injunction,  certainly  a  bond  to  pay  the  dam- 
ages, which  are  not  capable  of  "ready  com- 
putation and  ascertainment,"  would  not 
afford  him  full  protection.  In  so  far,  there- 
fore, as  the  judge  allowed  the  defendants 
to  dissolve  the  injunction  granted  upon  the 
giving  of  a  bond,  his  judgment  will  be  re- 
versed. 

AU  the  Justices  concur,  except  B£K^K,  P. 
J.,  absent 
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In  his  motion  for  new  trial  an  attack  is  made 
for  the  first  time  upon  the  constitutionality  of 
the  statute  for  the  violation  of  which  he  was 
convicted.  Under  the  ruling  quoted  above,  con- 
curred in  by  a  majority  of  the  court,  no  con- 
stitutional question  is  properly  made  in  the 
case.  The  case  is  not  one  of  which  the  Supreme 
Ck>urt  has  jurisdiction,  and  direction  is  given 
that  it  be  transferred  to  the  Ck>urt  of  Appeals, 
which  has  jurisdiction  to  hear  and  determine 
the  case. 

Atkinson,  J.,  dissenting. 

Error  from  C3ity  Court  of  Cairo;  K  W. 
Rigsby,  Judge. 

B.  L.  Starling  and  others  were  convicted 
of  a  misdemeanor,  and  they  bring  error. 
Transferred  to  Court  of  Appeals. 

W.  T.  Crawford,  of  Thomasville,.  and  W. 
v.  Custer,  of  Balnbridge,  for  plaintiffs  in 
error. 

Ira  Carlisle,  Sol.,  and  S.  P.  Cain,  both  of 
Cairo,  for  the  State. 

GEORGE,  J.  Transferred  to  Court  of  Ap- 
peals. All  the  Justices  concur,  except  AT- 
KINSON, J.,  who  dissents. 


(149  Oa.  172) 
STARLING  et  aL  v.  STATE.    (No.  1369.) 

(Supreme  Court  of  Georgia.     June  12,  1919.) 

(SylUtluB  Ip  the  Court.) 

CsnaNAL    Law    ^=s>912%— CoNSTrrunoNAL 
QtJESTioN— Motion  fob  New  Tbial. 

Under  the  ruling  made  in  Hendry  v.  State, 
147  Ga.  260,  93  S.  E.  413  (8),  "a  question  as  to 
the  constitntionality  of  a  law  cannot  be  raised 
for  the  first  time  in  a  motion  for  new  trial, 
where  it  was  not  made  either  by  demurrer  to 
.  the  pleadings,  or  by  objections  to  evidence,  or 
in  some  other  appropriate  way  pending  the 
trial."  The  plaintiff  in  error  in  the  instant  case 
was  accused  and  convicted  of  a  misdemeanor. 


(149  Oa.  184) 
CATLIN  V.   STATE,     (No.   1284.) 

(Supreme  Court  of  Georgia.     June  13,  1919.) 

(SyUahMs  hy  ih€  Court.) 

1.  CoMPAiTioN  Case, 

Will  Almand,  Merritt  Catlin,  and  others 
were  jointly  indicted,  charged  with  the  murder 
of  Charley  Burson.  Will  Aimand  was  separate- 
ly first  tried,  and  upon  conviction  he  moved  for 
a  new  trial,  which  was  refused,  and  he  excepted. 
Subsequently  Merritt  Catlint  was  separately 
tried  and  found  guilty,  and,  his  motion  for  a 
new  trial  having  been  overruled,  he  excepted. 
The  rulings  made  in  Almand's  Case,  this  day 
decided,  are  now  reaffirmed  in  the  Case  of  Cat- 
Un. 

2.  Charge  on  Conspibaot. 

There  was  evidence  to  authorize  an  instrue 
tion  to  the  jury  as  to  the  law  of  conspiracy. 

3.  Criminal  Law    ^=9783(1)  —  Threats  bt 
Coconspirator— Charge. 

The  court  instructed  the  jury:  **If  you 
find  any  evidence,  in  your  investigation  of  the 
case,  as  to  any  threats  that  may  have  been 
made  by  Will  Aimand  when  Merritt  Catlin  was 
not  present,  you  may  consider  that  evidence 
solely  for  the  purpose  of  determining  whether 
Will  Aimand  had  a  motive  in  entering  into  a 
conspiracy;  but  if  you  find  there  was  no  con- 
spiracy, or  have  a  reasonable  doubt  as  to  wheth- 
er there  was  a  conspiracy,  then  pay  no  atten- 
tion to  the  evidence  as  to  threats  that  may  have 
been  made  by  Will  Aimand  when  Merritt  Cat- 
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lin  was  not  present,  and  do  not  allow  that  to 
fiave  any  weight  on  your  minds  in  determining 
the  question  as  to  tlie  guilt  or  innocence  of  Mer- 
rit  Gatlin."  Held,  that  this  instruction  was  not 
erroneous,  as  the  movant  contends  it  was,  on 
the  ground  that  "the  last  paragraph  was  un- 
fair to  him,  was  not  authorized  by  law,  and  that 
he  should  not  be  bound  by  any  threats  made  by 
Will  Almand  not  in  his  presence,  even  though 
such  threats  might  be  admissible  against  Will 
Almand  in  his  trial  for  murder;  that  it  is  no- 
where shown  in  the  evidence  that  defendant 
knew  of  such  threats,  or  motive  on  the  part  of 
Will  Almand.- 

4.  Obiminai.  Law    ^s>422(4,  6)— Thbeats  bt 

GONBPIRATOA— AdHISSIBILITT. 

The  court  did  not  err  in  admitting  evidence 
of  such  threats  as  are  referred  to  in  the  fore- 
going instruction,  to  be  considered  solely  for 
the  purpose  therein  indicated ;  nor  in  admitting 
evidence  to  the  effect  that,  prior  to  the  killing 
of  Burson,  Will  Almand  had  been  arrested  for 
violation  of  the  prohibition  law,  on  information 
given  by  the  decedent,  such  evidence  to  be  con- 
sidered by  the  jvtry  solely  on  the  question  as 
to  whether  Will  Almand  had  a  motive  for  en- 
tering into  a  conspiracy,  if  there  was  one,  to 
kill  Charley  Burson. 

0.  RsrusAL  OF  New  Tbial. 

There  was  evidence  to  support  the  verdict, 
and  the  court  did  not  abuse  its  discretion  in  re- 
fusing a  new  trial. 

Atkinson,  J.,  dissenting  in  part 

Error  from  Superior  Ck>nrt,  Walton  Coun- 
ty;  A.  J.  Cobb,  Judge. 

Merritt  Catlln,  jointly  Indicted  with  Will 
Almand  and  others  for  murder,  was  con- 
victed, his  motion  for  a  new  trial  was  denied^ 
and  he  excepts  and  brings  error.  Affirmed. 

Orrin  Roberts  and  R.  K  Cox,  both  of 
Monroe,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of  Afc* 
lanta,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  who 
dissents  from  the  ruling  in  the  first  headnote, 
and  BECK,  P.  J.,  Absent 


<14»  Ga.  173) 

RUBY  V.  CRAWFORD  et  al.     (No.  1102.) 
(Supreme  Court  of  Georgia.    June  13,  1919.) 

(Sytlahiu  hy  the  Court.) 

While  an  equity  suit  instituted  by  the  state 
against  the  Bank  of  Whigham  as  an  insolvent 
mstitution,  in  which  receivers  had  been  ap- 
pointed, was  pending  in  the  superior  court, 
Mrs.  Fannie  May  Lane  filed  a  petition  alleging 
that  in  1912  she  became  indebted  to  the  Bank 
of  Whigham  in  the  sum  of  $773.33,  and  made 


a  deed  to  that  bank,  conveying  certain  described 
property  to  secure  this  debt,  subsequently  in- 
creasing the  loan  to  $1,000;  that  the  note  evi- 
dencing said  debt  was  to  become  due  on  Decem- 
ber 1,  1915;  that  W.  J.  Ruby,  a  resident  of 
Kentucky,  became  the  holder  of  the  note,  and 
he  presented  it  to  petitioner  and  demanded  pay- 
ment; thut  she  refused  to  pay  it  without  hav- 
ing the  receivers  of  the  bank  reconvey  to  her 
the  property  given  to  secure  the  debt;  that 
Ruby  did  not  hold  the  security  deed;  and  that 
the  Bank  of  Whigham  sold  or  transferred  the 
note,  but  did  not  seU  or  transfer  the  security 
held  for  its  payment.  She  prayed  that  Ruby  be 
cited  by  publication  to  appear  before  the  court 
to  show  cause  why  he  should  not  be  made  a 
party  defendant,  and  to  abide  by  and  perform 
the  judgments  and  decrees  of  the  court;  that 
he  be  required  to  produce  in  court  the  note 
payable  to  the  Bank  of  Whigham,  and  that  the 
same  be  marked  paid  and  canceled  by  the  clerk 
of  the  court;  that  petitioner  be  allowed  to  pay 
into  court  all  of  the  principal  and  interest  due 
on  the  note,  less  certain  credits,  and  be  dis- 
charged from  further  liability;  and  that  the  re- 
ceivers be  required  to  execute  to  her  a  deed  to 
the  property  conveyed  as  security  for  said  debt, 
upon  her  paying  the  principal  and  interest. 
Ruby  filed  an  answer,  setting  up  that  he  pur- 
chased for  a  valuable  consideration  and  became 
the  owner,  before  due,  of  the  note  executed  by 
Mrs.  Lane  for  $1,000,  payable  to  the  Bank  of 
Whigham,  and  indorsed  in  blank,  "Bank  of 
Whigham,  B.  ~B.  Stapleton,  Cashier;"  that  he 
purchased  the  note  30  days  after  it  was  execut- 
ed; and  that  .upon  payment  of  said  indebted- 
ness he  is  ready  and  willing  to  cancel  and  sur- 
render "said  note  and  mortgage,"  and  *lie  fur- 
ther consents  for  the  receivers  of  the  Bank  of 
Whigham  to  reconvey  title  to  the  plaintiff,  but 
he  further  contends,  as  the  legal  owner  and 
holder  of  said  indebtedness,  that  the  court 
should  order  the  funds  so  paid  into  court  im- 
mediately paid  over  to  this  defendant  or  his 
attorneys,  for  which  he  here  and  now  prays." 
Afterward  the  court,  upon  consent  of  counsel, 
passed  an  order,  on  August  28,  1917,  referring 
the  cause  and  all  interventions  filed  therein  to 
T.  S.  Hawes  as  auditor,  who  was  directed  to 
pass  upon  all  questions  of  law  and  of  fact  and 
the  priority  of  all  claims,  and  to  report  his 
findings  to  the  court.  Counsel  were  allowed  10 
days  after  the  filing  of  said  report  in  which  to 
file  exceptions  thereto.  The  auditor  was  au- 
thorized to  allow  or  reject  amendments,  and  to 
dispose  of  all  demurrers.  When  the  case  was 
before  the  auditor  for  hearing,  the  receivers  of 
the  Bank  of  Whigham  filed  their  answer,  in 
which,  among  other  things,  they  set  up  that 
W.  J.  Ruby  had  converted  to  his  own  use  cer- 
tain notes  and  certain  stock  certificates  belong- 
ing to  the  Bank  of  Whigham,  and  that,  Ruby 
being  a  nonresident  of  the  state,  the  receivers 
were  without  adequate  remedy  at  law  to  recov- 
er the  property  or  its  value  from  said  Ruby,  un- 
less allowed  to  set  up  their  claims  in  this  pro- 
ceeding, and  they  prayed  judgment  for  the 
amount  of  the  collateral  notes  held  by  Ruby  in 
the  sum  of  $12,120.18,  with  interest  At  the 
same  time  the  Hanover  National  Bank  of  New 
Tork  filed  an  answer,  alleging  that  Ruby,  after 
the  failure  of  the  Bank  of  Whigham  and  with 
knowledge  of  its.  condition,  acquired  from  that 
bank,  through  O.  C.  Spence,  possession  of  cer- 
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tain  notes  of  W.  R.  and  J.  W.  Jolmson,  of  J.  H. 
and  H.  B.  GoDins,  and  of  Mrs.  Fannie  May 
Lane,  said  notes  beingr  the  property  of  the  Han- 
over National  Bank.  The  answers  of  the  re- 
ceivers and  of  the  Hanover  National  Bank  were 
taken  under  consideration  by  the  auditor  with- 
out objection  upon  the  part  of  Ruby,  who  ac- 
.knowl edged  service  on  the  interventions.  With 
the  pleadings  so  made  up  the  auditor  heard 
evidence,  in  the  course  of  which  Ruby  was  ex- 
amined as  a  witness,  and,  witiiout  objection  to 
.the  evidence^  or  to  a  consideration  by  the  au- 
ditor of  the  issues  between  the  receivers  and 
Ruby,  as  set  out  in  their  respective  answers 
to  the  intervention  filed  by  Mrs.  Lane,  delivered 
testimony  upon  the  issues,  and  was  present, 
and  otherwise  participated  in  the  trial  of  the 
case. 

1«  Appearance  ^=s>8(3)— Refebenob— Rspobt 
— exceptic(n  to  jubisdicnon. 

Under  the  foregoing  statement  of  facts  the 
objections  urged  by  the  plaintiff  in  error,  for 
the  first  time,  in  exceptions  to  the  auditor's 
report,  to  the  jurisdiction  of  the  court  to  ren- 
der a  personal  judgment  against  him  with  re- 
spect to  the  several  matters  alleged  in  the 
answer  of  the  receivers,  came  too  late,  and  the 
trial  court  did  not  err  in  overruling  exceptions 
to  the  auditor's  report  on  the  ground  that  the 
court  was  without  jurisdiction. 

2.  EzcEPTiONB  TO  Auditob's  Rbpobt-^Find- 

IK08. 

The  plaintiff  in  error  filed  exceptions  of  law 
and  fact  to  the  auditor's  report,  which  hinged 
generally  on  the  question  whether,  under  the 
law  and  the  evidence,  the  report  should  be  sus- 
tained. After  a  careful  consideration  of  the 
evidence  and  the  questions  of  law  raised,  it  is 
held  that  the  findings  of  the  auditor  were  sup- 
ported, and  consequently  there  was  no  error  in 
overruling  the  exceptions  of  fact  and  of  law, 
nor  in  entering  the  decree  complained  of. 

Error  from  Superior  Ck>nTt,  Grady  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Pending  an  equity  suit  by  the  State  against 
the  Bank  of  Whigham,  as  an  insolvent  in- 
stitution, in  which  W.  T.  Crawford  and 
others  were  appointed  as  receivers,  Mrs. 
Fannie  May  Lane  filed  a  petition  for  the 
citation  of  W.  J.  Ruby,  and  after  answers 
by  Ruby,  and  after  reference  to  an  auditor, 
the  receivers  and  the  Hanover  National 
Bank  of  New  York  filed  answers,  and  Ruby 
filed  exceptions  of  law  and  fact,  to  the  au- 
ditor's report,  which  were  overruled,  with 
the  entry  of  a  decree,  and  he  brings  error. 
AflQrmed. 

Hartsfield  &  Conger,  of  Bainbridge,  for 
plaintiff  .in  error. 

M.  L.  Ledford,  of  Cairo,  O.  B.  Hay,  of 
ThomasviUe,  and  Jno.  R.  Wilson,  of  Bain- 
bridge, for  defendants  in  error. 
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HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  absent, 
and  GEORGE,  J.,  disqualified. 


(14»  Ga.  168) 

SIEES  et  at  v.  EDWARDS.    (No.  1141.) 

(Supreme  Court  of  Georgia.    June  12»  1919.) 

(Syllahut  hy  the  Court) 

1.  Trusts  «=»145— Mutual  Rights  of  Bens- 
jiciabdes. 

Suit  was  brought  to  cancel  a  certain  deed 
made  by  Kisiah  EliMibeth  Sikes  to  J.  Q.  Ed- 
wards to  certain  trust  property,  which  plain- 
tiffs claimed  had  been  conveyed  by  Ebenezer 
Newmans  to  G.  S.  Sikes  as  trustee  for  the 
plaintiffs.  The  judge  allowed  the  defendant  to 
file  an  amendment  to  ids  answ%r,  setting  up  a 
cross-demand,  and  averring  that  the  consider- 
ation of  the  deed  sought  to  be  canceled  was  the 
purchase  price  of  a  pair  of  mules  of  a  certain 
value,  which  were  used  for  a  number  of  years 
to  farm  the  land  in  question,  and  for  supplies 
furnished  for  the  support  of  Uie  plaintiffs.  The 
mules  were  finally  traded  hi  and  the  proceeds 
applied  to  the  necessities  of  the  cestuis  que 
trust.  The  remainder  of  the  consideration  was 
for  provisions,  clothing,  etc.,  and  the  necessi- 
ties of  life,  which  went  to  the  use  and  benefit 
of  the  plaintiffs.  The  defendant's  prayer  was, 
that  his  claim  of  lien  against  the  trust  estate 
of  the  plaintiffs  be  set  up  and  established,  that 
he  recover  judgment  in  the  sum  alleged  to  be 
due,  with  interest,  that  the  judgment  be  made 
a  special  lien  against  the  land,  and  that  he 
recover  a  general  judgment  against  the  plain- 
tiff Mrs.  Elizabeth  Sikes,  "according  to  her 
contract"  On  the  trial  of  the  case  a  verdict 
was  rendered  in  favor  of  the  defendant  for  the 
amount  prayed  for  in  his  answer.  The  evidence 
upon  which  the  verdict  was  based  was  to  the 
effect  that  Kisiah  Elizabeth  Sikes,  one  of  the 
cestuis  que  trust,  had  taken  up  certain  notes 
against  her  husband  while  she  was  a  married 
woman,  and  that  certain  other  advancements 
were  made  to  her  by  the  defendant  forprovisions, 
clothing,  etc.,  which  were  used  for  the  support 
of  herself  and  her  children,  and  "it  all  went 
on  that  place,"  the  trust  property.  We  think 
that  this  evidence  was  not  of  such  character  as 
would  authorize  Mrs.  Sikes  to  bind  the  interest 
of  the  children  as  cestuis  que  trust  in  /the  trust 
estate,  and,  without  regard  to  whether  or  not 
it  could  bind  her  individual  interest,  the  verdict 
purported  to  bind  the  whole  trust  estate,  and 
was  unauthorized  by  law. 

2.  Appeal  and  Ekror  ^=»725(2)  —  Assign- 
ment OP  BbBOB— SUFFICIENCT. 

The  assignment  of  error  in  the  exceptions 
pendente  lite,  on  the  allowance  of  the  amend- 
ment to  the  defendant's  answer,  "which  set  up 
a  lien  on  the  property  in  dispute,  for  supplies 
furnished,  and  a  general  judgment  against  Eliz- 
abeth Sikes,  which  amendment  plaintiffs  ob- 
jected to,  and  over  plaintiffs'  objection  the  court 
allowed  the  same,  to  which  ruling  plaintiffs  ex- 
cepted, now  excepts  and  assigns  the  same  as 
error,"  was  too  indefinite  to  present  any  ques- 
tion for  decision  by  the  Supreme  Court  East- 
more  V.  Bunkley,  113  Ga.  637,  39  S.  B.  106(1); 
Wade  V.  Watson,  133  Ga.  608,  13  S.  E.  922(2); 
Adams  v.  May,  145  Ga.  234,  88  S.  E.  928. 

3.  Chaboe. 

The  charge  complained  of  in  the  motion  for 
new  trial  was  not  erroneous  for  the  reason  that 


es»For  other  caaes  see  same  topic  and  KBT-NUMBER  in  aU  Key-Numbered  DigeaU  and  Indezea 
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there  were  no  pleadings  upon  which  it  could 
be  based. 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Suit  by  O.  S.  Sikes,  trustee,  and  others, 
against  J.  Q.  Edwards,  with  cross-demand 
to  establish  a  lien.  Verdict  and  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

J.  Hartrldge  Smith,  of  Savannah,  for 
plaintiffs  In  error. 

R.  F.  C.  Smith,  of  Eden,  for  defendant  In 
error. 

HILL,  X  Judgment  reversed.  All  the 
Justices  concur. 


(149  Oa.  191) 

KUCK  V.  STATE.    (No.  1065.) 

(Supreme  Court  of  Georgia.     June  14,  1919.) 

(Syllabus  hy  ih€  CourtJ 

1.  Criminal  IiAW  ^=»878(4)— Indioticent  on 
Sep  ABATE  Counts  —  Vebdiot— Accusation. 

Where  a  person  is  accused  in  one  count  on 
a  charge  of  misdemeanor,  alleging  that  on  May 
18,  1918,  the  defendant  did  sell  spirituous  liq- 
uors, etc.,  and  in  another  count  of  the  same 
accusation  it  is  alleged  that  the  defendant  on 
the  same  day  did  have,  control,  and  possess 
spirituous  liquors,  etc.,  and  the  same  evidence 
is  relied  on  to  convict  under  both  counts,  a 
verdict  finding  the  defendant  guilty  on  the  first 
count,  and  not  guilty  on  the  second,  is  void  for 
repugnancy. 

2.  Otheb  Assionmentb. 

In  view  of  the  ruhng  announced  above,  It 
is  unnecessary  to  pass  upon  any  other  assign- 
ment of  error  complaining  of  the  judgment  re- 
fusing to  set  aside  the  verdict  and  the  judgment 
overruling  the  motion  for  new  trial. 

Error  from  City  Court  of  Savannah;  John 
Rourke,  Jr.,  Judge. 

H.  F.  Kuck  was  charged  with  unlawfully 
selling  spirituous  liquors,  and  In  another 
count  with  unlawfully  having  and  possessing 
liquors  on  the  same  day  and  place,  and  there 
was  a  verdict  of  guilty  on  first  count,  and 
not  guilty  on  the  second  count,  and  sen- 
tence. Motions  for  new  trial  and  in  arrest 
of  Judgment  separately  overruled,  and  he 
brings  error.    Reversed. 

The  first  count  of  the  accusation  charged 
that  on  May  25,  1918,  In  the  county  of  Chat- 
ham, H.  F.  Kuck  "did  unlawfully  sell  spirit- 
uous liquors,*'  etc.;  and  the  second  count 
charged  that  on  the  same  day,  in  the  same 
county,  the  same  defendant  "did  unlawfully 
have,  control,  and  possess  spirituous  and 
malted  liquors/'  etc.  On  the  trial  the  ver- 
dict returned  was: 


"We,  the  Jury,  find  the  defendant  gnilty  on 
first  count,  and  recommend  him  to  the  mercy 
of  tiie  court ;  not  guilty  on  second  count." 

Upon  the  verdict  the  Judge  sentenced  the 
accused  to  serve  12  months  upon  the  chain 
gang  of  the  county,  and,  at  the  expiration 
of  that  term,  to  be  confined  In  the  common 
Jail  of  the  county  for  the  period  of  6  months. 
The  defendant  made  a  motion  for  new  trial, 
and  also  a  motion  in  arrest  of  Judgment; 
and,  both  being  overruled  by  separate  or- 
ders, he  excepted  to  both  Judgments.  The 
grounds  of  the  motion  In  arrest  Included, 
among  others: 

"Because  the  verdict  of  the  Jury  in  finding 
the  defendant  guilty  on  the  first  count  and  not 
guilty  on  the  second  count  is  inconsistent.  Be- 
cause the  verdict  of  the  jury  is  void  in  that  it 
finds  him  not  guilty  of  unlawfully  having,  con- 
trolling, and  possessing  spirituous  liquors,  and 
at  the  same  time  finds  him  guilty  of  unlawful* 
ly  selling  spirituous  liquors.  The  verdict  upon 
the  second  count  acquits  defendant  of  the  ma* 
terial  elements  of  the  first  count." 

Osborne,  Lawrence  &  Abrahams  and  H. 
Mercer  Jordan,  all  of  Savannah,  for  plain- 
tiff In  error. 

Walter  C.  Hartrldge,  SoL  Qen.,  of  Savan- 
nah, for  the  State. 


ATKINSON,  J.  [1]  1.  In  2  Bishop's  New 
Criminal  Procedure,  i  1016(5),  It  is  said: 

"No  form  of  verdict  will  be  good  which  cre- 
ates a  repugnancy  or  absurdity  in  the  convic- 
tion." 

See,  also,  16  Corpus  Juris,  §  2596(^9,  where 
It  is  said: 

"A  verdict  on  several  counts  must  not  be  in- 
consistent." 

The  offense  of  a  misdemeanor  for  seUlns 
spirituous  liquors  was  charged  In  the  first 
count  In  the  language  of  section  2  of  the 
act  of  1915  (Ga.  Laws  Ex.  Sess.  1915,  p.  79)» 
making  It  a  misdemeanor  to  sell  spirituous 
liquors  in  this  state.  The  offense  of  mis- 
demeanor for  having,  controlling,  and  pos- 
sessing spirituous  liquors  was  charged  in 
the  second  count  in  the  language  of  sections 
1  and  16  of  the  act  approved  March  28» 
1917  (Ga.  Laws  Ex.  Sess.  1917,  pp.  8,  15), 
making  It  a  misdemeanor  for  any  i>erson 
to  have,  control,  or  possess  any  spirituous 
liquors,  etc.  Both  counts  were  legally  suf- 
ficient, and  the  evidence  relied  on  to  con- 
vict on  both  was  the  same  and  had  refer- 
ence to  one  transaction  which  occurred  on 
the  day  alleged  in  the  accusation.  On  mo- 
tion In  arrest  of  Judgment  on  the  ground  of 
repugnancy  In  the  verdict,  neither  count 
could  be  disregarded  as  surplusage. 
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'We,  the  jury,  find  the  defendant  guilty  on 
first  count,  and  recommend  him  to  the  mercy  of 
the  court;   not  guilty  on  second  count." 

This  verdict  must  be  construed  In  con- 
Dection  with  both  counts  to  which  it  refers. 

The  offense  of  having,  controlling,  and  pos- 
sessing spirituous  liquors  in  this  state,  as 
alleged  in  the  second  count,  could  be  com- 
mitted without  making  a  sale  of  the  spir- 
ituous liquors;  but  the  offense  of  selling, 
which  contemplates  delivery  within  the 
meaning  of  the  prohibition  statutes  as  the 
culminating  feature  of  the  sale  (Gureton  v. 
State,  136  Ga.  91,  70  S.  Ew  786,  and  cita- 
tions), could  not  be  committed  without  hav- 
ing, controlling,  or  possessing  liquors.  There 
would  be  no  inconsistency  or  repugnancy  in 
a  verdict  of  guilty  under  the  second  count, 
and  not  guilty  under  the  first  count,  but 
there  would  be  inconsistency  and  repugnan- 
cy in  a  verdict  of  guilty  under  the  first 
count  and  not  guilty  imder  the  second  count; 
for,  if  there  were  no  ''having,  controlling, 
or  possessing,"  there  could  be  no  "selling." 
In  the  latter  instance  the  repugnancy  is  as 
complete  as  in  the  case  of  Southern  Ry.  Co. 
v.  Harbin,  135  Ga.  122,  68  S.  EL  1103,  30 
L.  R.  A.  (N.  S.)  404,  21  Ann.  Gas.  1011,  where 
on  account  of  repugnancy  a  verdict  was  set 
aside.  The  verdict  found  damaged  against 
the  railroad  and  no  liability  against  its  em- 
ploy6,  both  having  been  sued  jointly  for  an 
injury  caused  solely  by  malfeasance  of  the 
employ^  in  operating  the  engine  of  the  com- 
pany. In  Commonwealth  v.  Hasklns,  128 
Mass.  60,  it  was  held: 

"Upon  the  trial  of  ^an  indictment  charging  the 
defendant  in  one  count  with  larceny  of  a  chat- 
tel, and  in  another  count  with  receiving  the  same 
chattel,  knowing  it  to  have  been  stolen,  a  ver^ 
diet  of  guilty  on  both  counts  is  inconsistent  in 
law,  and  no  judgment  can  be  rendered  upon 
it ;  and  the  subsequent  entry  of  a  nolle  prosequi 
of  the  second  count  does  not  cure  the  defect." 

See,  also.  State  v.  Rowe,  142  Mo.  439,  44 
S.  W.  266;  Tobin  v.  People,  104  111.  666; 
Richards  v.  Commonwealth,  81  Va.  110; 
Commonwealth  v.  Lowrey,  168  Mass.  18,  32 
N.  E.  940;  State  v.  Rounds,  76  Me.  123. 
In  Hathcock  v.  State,  88  Ga.  91,  13  S.  E. 
959,  the  defendant  was  charged  with  a  mis- 
demeanor tn  two  counts  based  on  the  same 
transaction.  The  first  count  charged  that 
defendant  knowingly  and  falsely  on  a  named 
day  did  represent  that  he  owned  designated 
property,  and  on  the  strength  of  such  rep- 
resentations induced  a  named  merchant  to 
sell  him  goods,  whereby  the  merchant  was 
cheated  and  defrauded.  The  second  count 
referred  to  the  same  transaction  and  was 
similar  to  the  first  in  all  respects,  except 
that,  it  was  charged  that  the  false  repre- 
sentations by  means  of  which  the  goods  were 
obtained  .  were    that    defendant   was    '*per- 
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fectly  solvent  and  responsible  for  his  debts 
and  was  good  for  his  obligations."  The 
jury  returned  a  verdict  finding  the  defend- 
ant guilty  under  the  second  count,  and 
making  no  express  reference  to  the  first. 
The  defendant,  in  addition  to  his  motion  for 
new  trial,  moved  in  arrest  of  judgment  on 
the  ground: 

That  "he  had  been  acquitted  on  the  first  count, 
and,  having  been  so  acquitted,  it  was  not  law* 
ful  that  he  should  be  convicted  on  the  second 
count,  because  the  charges  therein  made  were 
covered  by  the  charge  in  the  first  <!ount.  If  the 
representations  stated  in  the  second  count  were 
made,  they  were  made  at  the  time  of  the  repre- 
sentations charged  in  the  first  count;  and  the 
charge  in  the  second  relates  to  and  is  covered 
by  the  transactions  which  relate  to  and  are 
covered  by  the  first  count" 

In  ruling  upon  the  question  thus  made  the 
court  said: 

"Where  the  trial  is  had  at  the  same  time  on 
two  counts  in  an  accusation,  a  verdict  of  guilty 
on  one  count  alone  Is  an  acquittal  on  the  oth- 
er, but  such  acquittal  does  not  vitiate  the  con* 
viction,  although  both  counts  may  relate  to  the 
same  transaction." 

It  will  be  observed  that  the  ruling  of  the 
court  states  a  general  proposition.  The  sec- 
ond count  upon  which  the  verdict  was  ren- 
dered alleged  false  representations  as  to  gen- 
eral solvency  and  financial  standing  of  the 
defendant  as  the  basis  of  the  fraud,  and 
there  could  be  no  repugnancy  in  a  verdict 
of  guilty  on  that  count  and  not  guilty  on  the 
first  count  in  which  the  basis  of  the  fraud 
was  false  representations  as  to  ownership  of 
particular  property.  Had  the  verdict  of 
guilty  been  on  the  first  coutft  and  not  guilty 
on  the  second,  the  question  would  have  been 
different  and  more  nearly  similar  to  that 
involved  in  the  present  case.  The  case  did 
not  involve  a  question  of  repugnancy  in  the 
verdict,  and  in  stating  the  rule  broadly  the 
court  did  not  pretend  to  say  that  in  a  case 
whcfte  the  verdict  expressly  referred  to  both 
counts,  and  the  findings  upon  each  were  such 
as  would  work  an  inconsistency  amounting 
to  repugnancy  in  the  verdict,  the  verdict 
would  be  good.  To  have  held  that  would'  be 
to  put  form  above  substance.  The  ruling 
in  that  case  w^s  misapplied  by  the  Gourt 
of  Appeals  in  the  case  of  CyBrien  v.  State, 
22  Ga.  App.  249,  96  S.  E.  938.  It  was  er- 
ror to  overrule  the  motion  to  set  aside  the 
verdict 

[2*]  2.  As  under  the  ruling  discussed  in 
the  preceding  division  the  verdict  will  be 
set  aside,  no  ruling  wUl  be  made  upon  the 
constitutional  question  raised  by  the  mo- 
tion to  set  aside  wherein  the  act  of  1916 
(Ga.  Laws,  Ex.  Sess.  1916,  p.  79)  prohibit- 
ing the  sale  of  spirituous  liquors  was  at- 
tacked as  violative  of  the  due  process  clause 
of  the  Fourteenth  Amendment  of  the  Con- 
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stltutlon  of  the  United  States ;  nor  will  any 
decision  be  made  upon  any  question  raised 
by   the  motion  for  new  trial  upon   which 
error  was  assigned. 
Judgment  reversed. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  absent 


Oi9  Qa.  176) 

HOBBY  ▼.  FORD.    (No.  1205.) 

(Supreme  Oourt  of  Georgia.    Jmie  IS,  1919.) 

(Syllabus  by  the  Court.) 
L.  CouBTS   €=^S0(1)— Appointment   of  Ad- 

MINISTBATOB    —    EQUITABLE    INTEBFEBENCE 

— Inteblooutobt  Injunction. 
On  the  facts  of  this  case  and  the  law  ap- 
plicable thereto  it  was  error  to  grant  the  in- 
terlocutory injunction. 

(Additional  Byllahu$  5y  Editorial  Staff,) 

2.   EXECUTOBS  AND  AoinNISTBATOBS     ^=S>2d{2) 

—  JuDo&flSNT  Appointing  Administbatob 

— OOLLATEBAL  ATTACK. 

The  Judgment  of  a  court  of  ordinary  ap- 
pointing an  administrator  in  the  exercise  of  the 
jurisdiction  conferred  'by  Civ.  Code  1910,  § 
4790,  subds.  2,  4,  and  10,  over  decedents'  es- 
tates, is  not  subject  to  collateral  attadc. 

3.  COUETS    ^=»480(1)   —  Administbation   — 
Injunction. 

The  fact  that  one  appointed  administrator 
by  the  court  of  ordinary  was  served  with  a 
petition  and  a  temporary  restraining  order  be- 
fore he  gave  his  bond,  took  oath,  and  had  let- 
ters of  administration  issued  to  him  did  not  au- 
thorize a  court  of  equity  to  enjoin  him  from 
qualifying  and  receiving  his  letters,  in  view  of 
Civ.  Code  1910,  {  4596. 

4.  Equity   ^s»44— Jubisdiction    of    Coubt 
OF  Obdinabt>-Equitable  Intebfebence. 

While  courts  of  equity  have  concurrent  ju- 
risdiction with  courts  of  ordhiary  in  admin- 
istration of  estates  where  equitable  interfer- 
ence is  necessary  and  proper  to  fully  protect 
rights  of  parties  at  interest,  yet,  where  court 
of  ordinary  first  takes  'jurisdiction,  it  wiU  re- 
tain it,  unless  a  good  reason  Is  shown  for  equi- 
table interference,  in  view  of  Civ.  Code  1910,  i 
4540. 

5.  ExECUTOBS  AND  Administbatobs   ^==>29(S) 

—  Appointment  of  Administbatob  —  Con- 
clusiveness. 

The  judgment  of  the  court  of  ordinary  find- 
ing, over  objection,  that  an  administration  is 
necessary,  and  appointing  an  administrator,  is 
conclusive  against  the  objecting  party's  right  to 
urge  the  same  objections  by  petition  to  enjoin 
the  administrator  from  administering  the  estate. 

Error  from  Superior  Court,  Worth  Coun- 
ty;  R.  Eve,  Judge. 

Suit  for  injunction,  etc.,  by  Mrs.  Laney 
Ford  against  Jack  Hobby  individually  and 
as  administrator  of  Jesse  Hobby,  deceased, 


and  others.    Judgment  for  plaintiff,  and  de- 
fendant Jack  Hobby  brings  error.    Reversed. 

Jack  Hobby  applied  to  the  oourt  of  ordi- 
nary to  be  appointed  administrator  of  the 
estate  of  Jesse  Hobby.  The  application  alleg- 
ed that  the  applicant  was  a  citizen  of  this 
state,  residing  in  the  county  where  the  ap- 
plication was  made;  that  the  deceased  died 
intestate  and  a  resident  of  such  county, 
leaving  an  estate  of  real  and  personal  prop- 
erty of  the  probable  value  of  $3,000,  and 
that  under  the  law  it  was  necessary  that 
the  estate  be  administered;  that  the  dece- 
dent was  the  father  of  the  applicant;  and 
that  he  had  been  selected  by  a  majority  of 
those  Interested  as  distributees  of  the  estate 
to  be  appointed  as  administrator.  A  dtation 
was  ordered  to  be  issued  and  published.  To 
the  application  Mrs.  Ford  filed  a  caveat  on 
the  ground  that  there  was  no  necessity  for 
an  administration  on  the  estate,  for  the 
reasons:  (a)  That  the  decedent  at  the  time 
of  his  death  owned  some  personalty  and  a 
described  tract  of  land;  that  by  consent  of 
the  heirs  at  law  all  the  personalty  was  sold 
and  the  proceeds  used  ^in  payment  of  the 
debts  against  the  estate,  and  therefore  the 
estate  owed  no  debts;  (b)  that  prior  to  his 
death  the  decedent  owned  a  certain  lot  of 
land  containing  202%  acres,  more  or  less; 
that  he  conveyed  to  each  of  three  of  his 
children  (naming  them,  one  of  whcnn  was 
the  applicant  tor  administration)  25  acres 
of  the  lot  of  land  as  an  advancement  to 
them,  thus  leaving  approximately  125  acres 
of  the  lot  to  be  divided  among  the  other  five 
children,  the  caveatrix  being  one  of  them; 
that  these  five  children  were  therefore  own- 
ers as  tenants  in  common  of  the  remaining 
125  acres,  being  all  of  the  land  owned  by 
the  decedent  when  he  died;  that  this  land 
could,  under  the  statute  providing  for  the 
partition  of  lands,  be  distributed  among 
them;  and  that,  "should  there  be  any  con- 
troversy as  to  the  amount  of  land  that  should 
be  divided,  or  among  whom  same  should  be 
divided,  these  questions  could  not  be  settled 
by  a  court  of  ordinary,  it  not  having  the 
power  or  jurisdiction,  and  that  it  would  be 
necessary  that  a  division  or  partition  be  had 
before  the  judge  of  the  superior  court,  or 
before  the  superior  court  of  said  county." 
The  caveat  closed  as  follows: 

"Wherefore  the  caveatrix  prays  that  !«uch 
application  be  denied,  and  that  the  applicant 
be  not  appointed  administrator  on  the  said  es- 
tate, and  that  administration  be  denied  there- 
on. 


ft 


On  July  1,  1918,  at  the  July  term  of  the 
ordinary's  court,  a  judgment  was  rendered 
against  the  caveat  and  the  objections  set 
forth  therein,  and  appointing  the  applicant 
administrator  of  the  decedent,  and  ordering 
that  letters  be  issued  to  him  as  such  upon  his 
giving  bond  with  approved  security  in  the 
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mun  of  $6»000,  and  taking  and  subscribing  r  from  proceeduif  to  qualify  as  administrator  of 


the  oath  as  provided  by  law.  No  appeal  was 
entered  from  the  Judgment,  and  within  five 
days  after  its  rendition  the  applicant,  as 
administrator,  executed  a  bond  in  accordance 
with  the  Judgment,  which  bond  was  approv- 
ed by  the  court  of  ordinary.  The  oath  was 
taken,  and  on  the  same  date  letters  of  ad- 
ministration were  issued  to  him.  Before 
he  qualified  as  administrator,  Mrs.  Ford,  who 
had  resisted  his  application  for  administra- 
tion, brought  an  equitable  petition  against 
him  as  an  individual  and  all  the  other  heirs 
of  the  intestate,  the  allegations  of  the  peti- 
tion being  in  effect  the  same  as  the  objec- 
tions set  forth  in  her  caveat  to  his  applica- 
tion for  administration;  the  petition  fur- 
ther stating  that  Hiram  Bozeman  and  his 
two  minor  children,  the  husband  and  chil- 
dren of  a  deceased  granddaughter  of  the  in- 
testate, Jesse  Hobby,  were,  as  his  heirs,  en- 
titled to  one  share  of  his  estate.  They  were 
made  defendants  to  the  petition.  It  was 
further  alleged  that  Jack  Hobby  and  another 
one  of  the  heirs,  Dice  Hobby,  were  indebted 
to  the  estate  in  a  stated  amount  as  the  bal- 
ance due  for  rent  for  the  years  1917  and  1918 
of  the  land  of  which  the  intestate  died  seiz- 
ed and  possessed.  Another  allegation  was 
to  the  effect: 

That  the  tracts  of  25  acres  each  deeded  re- 
spectively to  Jack  Hobby  and  two  other  named 
heirs  of  the  intestate  were  intended  by  the  tes- 
tator as  advancements  to  the  grantees  of  all 
their  interest  in  the  lands  of  the  intestate,  and 
were  so  accepted  by  them,  but  they  were  con- 
tending that  this  was  not  true,  and  that  Jack 
Hobby  was  applying  for  administration  on  the 
estate  with  a  declared  purpose  as  administrator 
to  divide  or  distribute  the  remaining  125  acres 
of  land  among  all  of  the  eight  heirs,  and  unless 
enjoined  he  would  proceed  to  carry  out  his  de- 
clared purpose,  thus  depriving  petitioner  and 
taking  from  her,  as  well  as  the  other  heirs  who 
had  not  received  advancements,  "a  substantial 
portion  of  their  shares  in  the  said  realty,  and 
of  their  shares  in  the  said  estate**;  further, 
that  "the  money  that  the  said  Jack  Hobby  and 
Dice  Hobby  have  In  their  hands  on  account 
of  the  rents  •  •  •  can  be  easily  distributed 
without  administration ;  that  the  said  land  can 
be  easily  divided  in  kind,  it  being  to  the  inter- 
est of  all  parties  interested  that  same  should 

be  divided  in  kind,  and  all  of  the  said  five,  this  ^ 

petitioner  and  the  four  others,  who  claim  the  |  fn ''iha7cap'"acity';    •    •    ♦    that  the  said  Jack 
said  entire  tract  of  land  remaining,  insisting ,  Hobby,  in  his  capacity  as  the  administrator  of 


the  intestate,  and  from  taking  any  steps  to- 
ward  selling  the  land ;  that  the  controversy  as 
to  the  persons  entitled  to  share  in  the  land  or 
its  proceeds  be  determined,  and  their  respec- 
tive shares  be  fixed ;  ''that  partitioners  be  ap- 
pointed, as  provided  by  law,  to  partition  the 
said  land  in  kind  among  those  found  to  be  en- 
titled to  same,  and  that  each  one's  share,  par- 
ticularly that  of  petitioner,  be  admeasured  and 
set  apart,  and  due  return  and  record  thereof 
•made;"  that  Jack  Hobby  and  Dice  Hobby  be 
required  to  account  for  the  rents  and  profits  of 
t^e  land  for  the  two  years  during  which  they 
had  been  in  possession  of  it;  "and  that  they  be 
required  to  pay  the  same  into  court,  or  to  some 
one  authorized  by  the  court  to  receive  tie  same, 
and  that  same  be  distributed  to  those  entitled 
to  same.** 

There  was  a  further  prayer  for  general  re- 
lief. 

Upon  presentation  of  the  petition  the 
Judge,  on  July  2,  1918,  granted  a  temporary 
restraining  order,  as  prayed,  against  Jack 
Hobby.  All  of  the  defendants,  except  Boze- 
man and  his  minor  children,  were  either 
served  or  acknowledged  service  prior  to  the 
date  on  which  Jack  Hobby  executed  the  bond 
and  took  the  oath  as  administrator. 

When  the  case  came  on  for  a  preliminary 
hearing  under  the  order  of  the  Judge,  the 
petition  was  demurred  to  on  the  ground  that 
the  allegations  thereof  did  not  authorize  a 
court  of  equity  to  take  Jurisdiction,  as  it 
appeared  that  the  court  of  ordinary  had 
already  assumed  Jurisdiction,  and  that  the 
petition  failed  to  show  that  any  damage  or 
loss  was  threatened  to  the  interests  of  the 
plaintiff.  Jack  Hobby,  Dice  Hobby,  and  Wor- 
sham,  the  defendants,  to  each  of  whom  it 
was  alleged  the  intestate  had  conveyed  25 
acres  of  land  as  an  advancement,  answered, 
denying  the  material  allegations  of  the  pe- 
tition. To  the  answer  was  attached  as  an 
exhibit  a  copy  of  the  proceedings  and  Judg- 
ment in  the  ordinary's  court,  and  of  the 
bond,  oath,  and  letters  of  administration. 
The  following  amendment  to  the  petition  was 
allowed: 

'*That  the  defendant  Jack  Hobby  now  comes 
into  court  and  shows  that  he  is  the  duly  quali- 
fied administrator  of  the  estate  of  Jesse  Hobby, 

deceased,  and  makes  answer  to  that  effect  and 

«    «    * 


and  desiring  that  the  same  be  divided  among 
them  in  kind,  and.  should  it  be  determined  that 
the  eight  should  shnre,  then  the  petitioner  still 
insists  and  avers  that  it  would  be  to  the  inter- 
r9t  of  an  concerned  to  divide  it  In  kind,  and 
that  it  is  not  necessary  in  any  event  that  the 
same  be  sold  for  distribution,  and  that  it  is  not 
necessary  that  there  be  any  administration  on 
the  said  estate,  the  proceeding  provided  for 
by  statute  bein?  amnle  and  sufficient  for  the 
purpose  of  dividing  the  same  in  kind." 

The  prayers  were: 

That  process  issue  to  all  of  the  heirs  named 
In  the  petition ;   that  Jack  Hobby  be  restrained 

09  S.E.-40 


the  said  estate,  be  made  a  party  defendant; 
that  the  prayers  of  the  original  petition  apply 
to  him  in  his  capacity  as  the  administrator  of 
the  said  estate  as  well  as  individual ;  and  that 
he  be  bound  by  the  adjudication  of  the  issues 
involved  in  regular  course  in  both  capacities, 
as  an  individual  and  as  administrator  of  said 
estate." 

After  the  submission  of  much  evidence  by 
both  the  plaintiff  and  the  three  defendants 
who  answered,  the  court  rendered  Judgment 
"that  the  plaintiff  is  lawfully  entitled  to  a 
portion  of  the  relief  which  she  asks,"  and 
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"ordered  that  Jack  Hobby,  individually  and 
In  his  capacity  as  administrator  of  the  estate 
of  Jesse  Hobby,  late  of  the  county  of  Worth, 
be,  and  he  is  hereby,  restrained  and  enjoined, 
pending  the  further  order  of  this  court,  from 
taking  any  steps  toward  selling  or  in  any 
maimer  incumbering  the  land  described  in 
plaintiff's  petition,  and  from  doing  any  fur- 
ther act  toward  the  administration  or  dis- 
tribution of  the  same.*'  To  this  Judgment 
Jack  Hobby  excepted. 

Passmore  &  Forehand,  of  Sylvester,  for 
plaintiff  in  error. 

J.  H.  Tipton,  of  Sylvester,  for  defendant 
in  erroK 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [2-4]  Among  the  subject-matters  of 
which  courts  of  ordinary  have  authority  to 
exercise  original,  exclusive,  and  general  Ju- 
risdiction are  "the  granting  of  letters  tes- 
tamentary, of  administration,  and  the  re- 
peal or  revocation  of  the  same,"  ''the  sale 
and  dis^sition  of  the  real  property  belong- 
ing to,  and  the  distribution  of,  deceased  per- 
sons' estates,"  and  "all  such  other  matters 
and  things  as  appertain  or  relate  to  estates 
of  deceased  persons."  Civil  Code,  §  4790 
(2),  (4),  (ID).  It  follows  that  the  Judgment 
of  a  court  of  ordinary  appointing  an  ad- 
ministrator of  an  estate  is  as  conclusive  in 
all  respects  as  the  Judgments  of  other 
courts  of  original,  exclusive,  and  general 
jurisdiction,  and  therefore  Is  not  subject  to 
collateral  attack.  Neal  v.  Boykin,  129  Ga. 
676,  59  S.  E.  912,  121  Am.  St  Rep.  237; 
Sturtevant  v.  Robinson,  133  Ga.  564-572,  66 
S.  E.  890;  Alabama  Great  Southern  R.  Ck), 
V.  Hill.  139  Ga.  224,  227,  76  S.  E.  1001,  43 
L.  R.  A.  (N.  S.)  236,  Ann.  Cas.  1914D,  996; 
Bowen  v.  Gaskins,  144  Ga.  1,  85  S.  E.  1007. 
The  i)etition  in  this  case  was  not  brought 
for  the  purpose  of  setting  aside  or  vacating 
the  Judgment  of  the  court  of  ordinary  ap- 
pointing the  defendant  Jack  Hobby,  admin- 
istrator, and  there  was  no  specific  prayer  for 
such  relief.  There  was  no  controversy  as 
to  the  rendition  of  such  Judgment,  but  coun- 
sel for  petitioner  contends  that  it  did  not 
become  effective,  because  the  defendant,  who 
had  been  appointed  administrator,  was  serv- 
ed with  the  petition  and  a  temporary  re- 
straining order  thereon,  before  he  gave  the 
bond,  took  the  oath,  and  had  letters  of  ad- 
ministration issued  to  him.  This  fact  did 
not  authorize  a  court  of  equity  to  enjoin 
him  from  qualifying  as  administrator  and 
receiving  his  letters.  Equity  will  not  inter- 
fere with  the  regular  administration  of  an 
estate  by  the  representative,  upon  the  appli- 
cation of  one  interested  therein,  except  there 
be  danger  of  loss  or  other  injury  to  his  inters 
ests.  Civil  Code,  S  4596;  Morrison  v.  Mc^ 
Farlaud,  147  Ga.  465,  94  S.  E.  569.  And  it 
has  been  held  that  a  clear  case  of  imminent 
danger  must  be  made  out  before  equity  will 


interfere  with  regular  administratioiL  Pow- 
ell V.  Quinn,  49  Ga.  523.  While  courts  of 
equity  have  concurrent  Jurisdiction  ^rith 
courts  of  ordinary  in  the  administration  of 
the  estates  of  deceased  persons  where  equi- 
table interference  is  necessary  and  proper 
for  the  full  protection  of  the  rights  of  the 
parties  at  interest  (Morrison  v.  McFariand, 
147  Ga.  465,  94  S.  E.  569),  where  the  court 
of  ordinary  first  takes  Jurisdiction,  it  will 
retain  it,  unless  a  good  reason  be  shown  for 
the  interference  of  equity  (Civil  Code,  i 
4540). 

[1]  In  this  case  the  court  of  ordinary, 
which  has  original,  exclusive,  and  general 
Jurisdiction  of  the  appointment  of  admin- 
istrators, and  the  sale  and  disposition  of 
deceased  persons'  estates,  had  rendered  a 
Judgment  appointing  an  administrator,  and 
fixing  the  bond  he  should  give,  thus  taking 
and  exercising  the  Jurisdiction  conferred  by 
statute  upon  such  court,  and  was  proceeding 
to  have  the  estate  of  the  intestate  duly  ad- 
ministered therein ;  and  no  good  reason  -wtLS 
alleged  and  shown  for  the  interference  of 
equity  by  injunction  for  the  protection  of 
the  interests  of  the  petitioner  in  the  estate. 
It  does  not  appear  that  the  administrator's 
bond  would  not  fully  protect  petitioner's  in- 
terest. If,  in  the  opinion  of  the  petitioner 
or  of  any  of  the  other  heirs,  it  should  not 
be  necessary  for  the  administrator  to  sell 
the  land  for  distribution,  objection  could  be 
made  in  the  court  of  ordinary,  should  tbe 
administrator  apply  in  that  court  fo^  leave 
to  sell  it.  CSlvil  Code,  §  4026 ;  Grant  v.  Noel, 
H8  Ga.  258,  45  S.  E.  279.  And  if  it  were 
made  to  appear  practicable,  the  ordinary 
could  order  a  distribution  in  kind  on  the  ap- 
plication of  the  administrator,  or  any  dis- 
tributee of  the  estate  (Civil  Code,  S  4057  et 
seq.),  provided  all  the  distributees  slionld 
agree  to  such  a  division;  for  any  one  of 
them  would  have  the  right  to  insist  upon  a 
sale  of  the  estate  and  a  distribution  of  the 
proceeds ;  and  where,  as  in  this  case,  some 
of  the  distributees  are  minors,  it  would  be 
necessary  for  them  to  have  a  legal  repre- 
sentative as  a  party  to  the  proceeding,  and 
his  consent  to  a  distribution  in  kind,  before 
it  could  be  made.  Park  v.  MuUins,  124  Ga. 
1072,  1076,  53  S.  E.  568.  No  question  as  to 
title  to  land  was  involved.  Whether  ad- 
vancements had  been  made  in  land  by  tbe 
intestate  prior  to  his  death,  to  some  of  his 
children,  and  accepted  by  them  as  snch, 
could  be  decided  in  the  court  of  ordinary; 
and  if  this  were  found  as  a  fact,  the  ad- 
vancements would  have  to  be  first  accounted 
for  In  the  distribution  of  the  estate  and  in 
its  administration  by  that  court.  Civil  Code, 
i§  4052,  4055. 

[5]  In  addition  to  the  foregoing  rulings,  tlie 
Judgment  in  the  court  of  ordinary  finding, 
o^er  the  objections  of  the  petitioner,  that  an 
administration  pf  the  estate  was  necessary, 
and  appointing  an  administrator — ^no  appeal 
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haying  been  entered  therefrom — ^was  conclu- 
(ive  against  petitioner;  such  objections  be- 
ing in  substance  the  same  as  the  allegations 
of  the  petition  relied  on  to  enjoin  the  admin- 
istrator from  proceeding  to  administer  the 
estate. 

We  confidently  conclude  that  it  was  error 
to  grant  the  Interlocutory  injunction. 

Judgment  reversed. 

All  the  Justices  concur,  except  BECK,  P. 
J^  abcent 


(149  Ga.  186) 

COLEMAN  T.  STATE.     (No.  1416.) 

(Supreme  Court  of  Georgia.     June  13»  1019.) 

(SyUahus  hy  the  Court) 

1.  Homicide  <d=»316  —  Volxtntabt  Man- 

BULUaHTEB— IN8TBT7CTIONB. 

Where  the  law  of  voluntary  manslaughter, 
as  defined  in  section  65  of  the  Penal  Code  of 
1910,  is  applicable  under  the  facts  and  circum- 
stances of  a  particular  case,  the  failure  of  the 
court  to  define  the  '*other  equivalent  circum- 
stances" which  are  sufficient  to  justify  the  ex- 
citement of  passion  and  to  exclude  all  idea  of 
deliberation  and  malice  affords  no  ground  for  a 
new  trial. 

2.  Homicide  ^=945  —  Mansiaughteb— Wobds 
—"Equivalent  Cibcumstances." 

Words  alone,  however  grievous  and  insult- 
ing, will  not  constitute  "other  equivalent  cir- 
cumstances," within  the  meaning  of  Pen.  Code 
1910,  S  65,  which  are  sufficient  to  justify  the 
excitement  of  passion  and  to  reduce  murder 
to  manslaughter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Equivalent  Cir- 
cumstances.] 

8.  Homicide  ^s»809(1)— Thbbatb  and  Men- 
aces—Instbuction. 
Where  the  judge  charged  the  law  in  refer- 
ence to  justification  if  the  slayer  acted  under 
the  fears  of  a  reasonable  man,  in  accordance 
with  Pen.  Code  1910,  §  71,  and  also  charged 
the  law  touching  voluntary  manslaughter  and 
the  reduction  of  the  homicide  from  murder  to 
manslaugliter,  in  accordance  with  Pen.  Code,  | 
65,  it  affords  no  ground  for  reversal  that  he 
failed,  in  connection  with  the  latter  charge,  to 
specifically  instruct  the  jury  as  to  what  con- 
sideration might  be  given  to  threats  and  menaces 
in  connection  with  the  doctrine  of  reasonable 
fears. 

4.  SumciENOT  or  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Treutlen  Coun- 
ty;  E.  D.  Grabam,  Judge. 

T.  E.  Coleman  was  convicted  of  murder, 
his  motion  for  a  new  trial  was  overruled,  and 
he  brings  error.    Afilrmed. 

T.  E.  Coleman  shot  and  killed  his  son-in- 
law,  N.  Berger.  The  killing  occurred  in  the 
restaurant  of  the  latter.     On  the  night  of 
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the  homicide,  Coleman,  in  response  to  a  re- 
quest from  Berger,  went  to  the  restaurant 
to  settle  a  dispute  between  the  deceased  and 
his  wife.  When  he  reached  the  restaurant, 
Ck)leman  invited  the  bystanders  to  leave  the 
room  and  closed  the  door.  He  then  inquired 
as  to  the  cause  of  the  difficulty  between  the 
deceased  and  his  wife.  Coleman  contended 
that  the  deceased  then  repeated  to  and  of 
his  wife,  and  in  the  presence  of  the  accused, 
a  vile  epithet,  at  the  same  time  making  an 
effort  to  get  a  butcher  knife  lying  upon  a  ta- 
ble near  where  the  deceased  was  standing, 
and  that  he  shot  in  self-defense.  The  evi- 
dence for  the  state  tended  to  show  that  Cole- 
man killed  the  deceased  solely  on  account  of 
the  repetition  of  the  epithet,  and  that  there 
were  no  circumstances  of  Justification  or  ex- 
tenuation. The  jury  returned  a  verdict  find- 
ing the  accused  guilty  of  the  offense  of  mur- 
der, with  a  recommendation  to  mercy.  He 
made  a  motion  for  new  trial  on  the  general 
grounds,  which  was  subsequently  amended. 
The  amendment  complains  of  several  charges 
given  by  the  court  to  the  jury,  but  in  sub- 
stance the  errors  assigned  may  be  summar- 
ized as  follows: 

(1)  Because  the  court  failed  to  state  in  the 
charge  to  the  Jury  what  "equivalent  circum- 
stances," as  set  forth  in  section  65  of  the  Pe- 
nal Code  of  1910,  would  reduce  the  crime 
from  murder  to  voluntary  manslaughter;  it 
being  contended  that  this  principle  of  law, 
under  the  facts  of  the  case,  should  have  been 
elucidated  by  the  court,  as  the  evidence 
showed  that  the  deceased  charged  his  wife 
with  infidelity,  and  used  to  and  of  her,  in 
the  presence  of  the  accused,  vile  and  insult- 
ing language,  and  was  endeavoring  by  vio- 
lence or  surprise  to  commit  a  felony  upon 
the  accused. 

(2)  Because  the  court  charged  that  oppro- 
brious words  or  vile  and  insulting  language 
alone,  used  to  and  of  the  wife  of  the  de- 
ceased, the  daughter  of  the  accused,  and  in 
the  presence  of  the  accused,  would  not  be 
sufficient  to  justify  the  excitement  of  pas- 
sion, and  to  reduce  the  killing  from  murder 
to  manslaughter,  under  section  65  of  the  Pe- 
nal Code  of  1910. 

(3)  Because  the  court,  in  connection  with 
his  charge  defining  voluntary  man^ughter, 
and  in  connection  with  that  portion  of  the 
charge  in  which  he  instructed  the  jury  that 
"provocation  by  words,  threats,  menaces,  or 
contemptuous  gestures  shall  in  no  case  be 
sufficient  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder,"  where  the  killing 
is  done  solely  on  account  of  and  in  resent- 
ment of  such  provocation,  failed  to  instruct 
the  jury  that  words,  threats,  menaces,  and 
contemptuous  gestures  could  be  considered 
by  the  jury  under  the  doctrine  of  reasonable 
fears,  and  might,  in  connection  with  the 
facts  and  circumstances  of  the  case,  be  suffi- 
cient to  justify  the  homicide. 


^s»For  other  case0  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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The  court  oyemiled  the  motion  for  new 
trial,  and  the  defendant  excepted. 

F.  H.  Saffold,  of  Swalnsboro»  and  A.  G. 
Saffold,  of  Vidalia,  for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  Gen.,  of  Eastman,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  C.  Bennet, 
of  Atlanta,  for  the  State. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  complaint  that  the  court 
did  not  explain  in  his  charge  what  would 
constitute  "other  equivalent  circumstances," 
within  the  meaning  of  section  65  of  the  Pe- 
nal Code,  is  not  well  taken.  There  was  no 
request  to  define  these  words.  It  has  been 
•expressly  held: 

''What  circumstances  will  present  this  equiva- 
lence, and  Justify  the  excitement  of  passion,  and 
•exclude  all  idea  of  deliberation  or  malice,  the 
law  does  not  undertake  to  say;  it  furnishes  a 
standard,  and  leaves  the  jury  in  each  case  to 
make  the  comparison,  and  determine  whether 
the  special  facts  of  the  case  before  them  come 
up  to  that  standard  or  not."  Mack  v.  State, 
63  Ga.  693,  696 ;  Findley  v.  State,  125  Ga.  579, 
54  S.  E.  106  (4). 

[2]  2.  This  court  has,  however,  held  that 
the  "equivalent  circumstances"  referred  to 
In  our  statute  defining  voluntary  manslaugh- 
ter do  not  include  words,  threats,  menaces* 
and  contemptuous  gestures.  Edwards  v. 
State,  53  Ga.  428 ;  Sumner  v.  State,  109  Ga. 
142,  143,  34  S.  E.  293 ;  Findley  v.  State,  125 
Ga.  579,  54  S.  B.  106  (4).  Our  statute  In  ex- 
press terms  declares  that — 

"Provocation  by  words,  threats,  menaces,  or 
contemptuous  gestures  shall  in  no  case  be  suf- 
ficient to  free  the  person  killing  from  the  guilt 
and  crime  of  murder." 

In  view  of  this  emphatic  language,  it  can- 
not be  held  that  words,  however  insulting, 
will  In  any  case  Justify  the  excitement  of 
passion  so  as  to  reduce  the  crime  from  mur- 
der to  manslaughter,  where  the  killing  is 
done  solely  on  account  of  the  indignation 
aroused  by  the  use  of  opprobrious  words. 
Words,  however,  may  Justify  an  assault  or  an 
assault  and  battery,  under  section  103  of  the 
Penal  Code.  The  indignation  may  be  great, 
and  the  passion  may  be  strong ;  but  if  arous- 
ed by  words  alone,  they  are  Insufficient  to  ei- 
ther Justify  a  homicide  or  reduce  a  homicide 
from  murder  to  manslaughter.  Robinson  v. 
State,  118  Ga.  198,  44  S.  E.  985  (5).  Mr. 
Wharton,  in  his  work  on  Homicide  (section 
173),  says: 


"The  nearly  universal  rule  Is  that,  when 
the  evidence  shows  an  intent  on  the  part  of 
the  defendant  to  kill,  no  words  of  reproach,  no 
matter  how  grievous  soever,  are  provocation  suf- 
ficient to  free  the  party  killing  from  the  guilt  of 
murder." 

A  few  courts  have  made  an  exception  to 
the  rule  that  opprobrious  words  do  not  con- 
stitute sufficient  provocation  to  reduce  the 
homicide  from  murder  to  manslaughter.  In 
case  of  words  with  reference  to  the  wife, 
and,  ^upon  principle,  the  daughter,  of  the  slay- 
er, tending  to  excite  the  fiercest  of  passions. 
Wharton  on  Homicide,  §  174.  This  exception, 
however,  seems  to  be  based  upon  statutory 
provisions.  See  Jones  v*  State,  33  Tex.  Gr. 
R.  492,  26  S.  W.  1082,  47  Am.  St  Rep.  46. 
The  emphatic  language  of  our  statute,  and 
the  decisions  of  this  court  since  Ray  v.  State, 
15  Ga.  223,  not  only  do  not  admit  of  such 
exception,  but  positively  deny  its  existence. 
The  statute,  as  pointed  out  by  Mr.  Justice 
Lamar  in  Robinson  v.  State,  supra,  has  been 
reaffirmed  and  re-enacted  four  times  In  this 
state.  The  case  differs  from  Jackson  v. 
State,  132  Ga.  570,  64  S.  E.  656. 

[3]  3.  In  ElUson  v.  State,  137  Ga.  193,  73 
S.  E.  255  (6),  It  was  ruled: 

"Where  the  judge  charged  the  law  in  refer- 
ence to  justification  if  the  slayer  acted  under 
the  fears  of  a  reasonable  man,  in  accordance 
with  Penal  Code  1910,  S  71,  and  also  charged 
the  law  touching  voluntary  manslaughter  and 
the  reduction  of  the  homicide  from  murder  to 
manslaughter,  in  accordance  with  Penal  Code 
1910,  {  65,  it  furnishes  no  ground  for  reverMil 
that  he  failed,  in  connection  with  the  latter 
charge,  to  specifically  instruct  the  jury  as  to 
what  consideration  might  be  given  to  threats 
and  menaces  in  connection  with  the  doctrine  of 
reasonable  fears;"  citing  Futch  v.  State,  137 
Ga.  75.  72  S.  E.  911. 

The  facts  of  the  present  case  bring  it 
squarely  within  this  ruling.  See,  also^  Deal 
V.  State,  145  Ga.  33,  88  S.  E.  573  (2,  3),  where 
the  practice  of  submitting  separate  and  In- 
dependent Instructions  on  the  law  of  volun- 
tary manslaughter  and  justifiable  homicide 
was  expressly  approved,  and  where  precisely 
the  same  ruling  just  quoted  from  Ellison  v. 
State  was  made.  Both  of  the  questions  dealt 
with  in  this  and  In  the  preceding  division  of 
this  opinion  are  concluded  by  the  decision 
in  Deal  v.  State,  supra. 
[4]  4.  The  evidence  authorized  the  verdict 
Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  P.  J.,  absent. 
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(Supreme  Gonrt  of  Georgia. 


(No.   1408.) 
June  13,  1919.) 


(8vllahu9  Iv  the  Court,) 

1.  Ho&nciDE    C=s>286(2)  —  Charqe— Pbkbxjmp- 
TiON  OF  Malicuj— Evidence. 

On  the  trial  of  one  for  the  offense  of  mur- 
der the  court  instructed  the  jury  as  follows: 
"The  law  presumes  every  homicide  to  be  mali- 
cious until  the  contrary  appears  from  drcum- 
stances  of  alleviation,  excuse,  or  justification, 
and  it  is  incumbent  upon  the  prisoner  to  make 
out  such  circumstances  to  the  satisfaction  of 
the  jury,  unless  they  appear  from  the  evidence 
produced  against  him."  The  evidence  for  the 
state  tended  to  show  an  intentional  killing  by 
the  accused,  without  circumstances  of  allevia- 
tion, excuse,  or  justification,  and  there  was  no 
error  in  the  charge.  Mann  v.  State,  124  Ga. 
761,  53  S.  E.  324,  4  L.  R.  A.  (N.  S.)  934. 

2.  Criminal  Law  ^s»767— Homicide  ^=»309 
(1)-^ustification~Ohabge— Pbovince    of 

JUBT. 

The  court  instructed  the  jury  as  follows: 
•'Provocation  by  mere  abusive  or  opprobrious 
words,  without  more,  however  abusive,  insult- 
ing, or  offensive  such  words  may  be,  is  no  con- 
siderable provocation  in  law,  and  will  not  in 
any  case  justify  a  bomidde  or  reduce  the  kill- 
ing from  murder  to  manslaughter."  The  ex- 
ception to  the  charge  is  that  words,  menaces, 
threats,  and  contemptuous  gestures  may  in  some 
circumstances  justify  a  killing,  and  that  the 
charge  as  given  entrenched  upon  the  *province 
of  the  jury.  The  charge  is  not  erroneous  for 
the  reasons  assigned.  Deal  t.  State,  145  Ga. 
'■''.  88  S.  E.  573;  Coleman  v.  State,  99  S.  B. 
627,  this  day  decided. 

3.  Homicide  ^=s>110  —  Justification— 
Charge. 

The  court  stated  a  correct  legal  principle 
in  the  following  charge  to  the  jury:  "The  law 
does  not  justify  a  killing  by  one  who  believes  he 
has  grounds  to  fear  that  he  will  be  injured  with- 
out regard  to  the  extent  of  the  injury.  If  it  is 
apparent  that  an  assaUant  intends  to  commit 
a  trespass  or  misdemeanor  only,  it  would  not 
be  justifiable  to  kill  him;  and  to  be  justifiable 
the  killing  must  be  done  in  good  faith  in  de- 
fense of  the  person  of  the  slayer,"  The  evi- 
dence authorized  the  charge.  Johnson  y.  State, 
136  Ga.  804,  72  S.  E.  233  (4). 

4.  Criminal  £aw  <@=>762(5)— Homicide  ^=» 

300(7)— CHAR01&— Evidence— Discretion  of 
Court. 

In  one  ground  of  the  motion  for  new  trial 
error  is  assigned  upon  the  following  charge  to 
the  jury:  "The  idea  of  prevention  must  enter 
into  all  cases  of  justifiable  homicide.  No  one 
can  legally  slay  another  when  it  is  apparent 
there  is  no  imminent  danger  at  the  time  of 
the  killing,  or  the  danger  is  over.  To  deliber- 
ately kill  in  revenge  for  a  past  wrong,  however 
heinous,  cannot  be  justifiable.  To  justify  a 
killing  the  danger  must  be  urgent  and  press- 
ing, or  apparently  so,  at  the  time  of  the  kill- 
ing.** The  evidence  for  the  state  tended  to 
show  that  at  the  time  the  defendant  shot  and 
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kilted  the  deceased  the  latter  was  leaning 
against  a  counter  with  his  hands  in  his  pock- 
ets, and  was  making  no  effort  whatever  to  in- 
jure the  defendant,  and  that  the  defendant 
killed  the  deceased  for  the  purpose  of  aveng- 
ing an  insult  offered  him  about  an  hour  pre- 
vious to  the  homicide.  The  charge  stated  a  cor- 
rect legal  principle,  and  is  not  subject  to  the 
criticism  that  it  waa  unauthorized  by  the  evi- 
dence in  the  case,  or  that  the  court  therein  ex- 
pressed an  opinion  that  the  defendant  killed 
the  deceased  in  a  spirit  of  revenge.  Channell 
V.  State,  109  Ga.  150,  34  S.  E.  363  (2). 

5.  Criminal  Law  «=»823(17)— Heat  of  Pas- 
sion—Charge. 

The  court  instructed  the  jury  as  follows: 
''But  if  defendant  shot  and  killed  [the  deceased] 
under  such  conditions,  and  between  the  prov- 
ocation given  and  the  kUling  sufficient  time 
elapsed  for  the  voice  of  reason  and  humanity  to 
be  heard,  such  killing  would  be  murder."  This 
charge  is  assigned  as  error,  because  '*the  judge 
failed  to  charge  in  connection  therewith  and 
in  this  charge  to  the  jury  the  law  of  cooling 
time."  Elsewhere,  in  charging  upon  the  law 
of  voluntary  manslaughter,  the  court  instruct- 
ed the  jury  that  "if  there  should  have  been  an 
interval  between  the  assault  or  provocation  giv- 
en and  the  homicide,  sufficient  for  the  voice  of 
reason  and  humanity  to  be  heard,  all  of  which 
shall  be  judged  of  by  the  jury,  the  kiUlng  shall 
be  attributed  lo  deliberate  revenge  and  be  pun- 
ished as  murder."  The  exception  to  the  charge 
18  without  merit. 


G.  Criminal  Law  <8=»767— Charge— Justifi- 
cation. 

Exception  is  takett  to  the  following  charge 
of  the  court:  ''If  the  defendant  unlawfully  shot 
and  killed  [the  deceased]  solely  because  [the 
deceased]  used  abusive  words  to  the  defendant, 
the  killing  would  be  murder"— upon  the  ground 
that  it  was  for  the  jury  to  decide,  under  all 
the  circumstances  of  the  killing,  "whether  the 
abusive  or  offensive  words  spoken  to  the  defend- 
ant were  sufficient  to  justify  him  in  taking  the 
life  of  the  deceased."  The  charge  as  given  was 
not  erroneous.  Coleman  v.  State,  00  S.  E.  627, 
this  day  decided. 

7.    SUFFICnSNCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  and 
none  of  the  assignments  of  error  require  a  re- 
versal of  the  case. 

Error  from  Superior  Court,  Bleckley  Coun- 
ty;  E.  D.  Graham,  Judge. 

De  Witt  Gaillard  was  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Macon,  C.  A.  Weddington  and  J.  M.  Bleck- 
ley, both  of  Cochran,  and  M.  H.  Boyer,  of 
HawklnsviUe,  for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  .Gen.,  of  Eastman, 
Clifford  Walker,  Atty.  Gen.,  and  M.  C.  Ben- 
nett, of  Atlanta,  for  the  State. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  P.  J., 
absent. 


^5>For  other  cases  see  same  topic  and  KST-NUMBBR  In  all  Key-Nwnbered  Digests  and  Indexes 
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89  SOUTHEVASTERN  RBPORTEB 


(Ga. 


(149  Ga.  211) 

WEBB  T.  STATE.    (No.  1293.) 

(Supreme  Court  of  Georgia.     June  14,  1919.) 

(SyUahus  hy  the  Court.) 

1.  Names  ^=>16(1,  2)  —  Idem  Sonanb  —  In- 

STBUCnON. 

The  court  instructed  the  jury:  "If  it  should 
appear  that  the  name  of  the  party  killed,  the 
deceased,  was  spelled  'Welsh,'  instead  of 
'Welch,'  or  vice  versa,  that  tliese  two  words 
are  idem  sonans  in  law,  and  therefore  it  is 
immaterial  whether  his  name  in  this  indictment 
is  spelled  properly  or  improperly,  so  far  as 
that  feature  of  the  case  is  concerned."  There 
was  no  error  in  this  instruction.  The  law  docs 
not  regard  the  spelling  of  names,  so  much  aa 
their  pronunciation  or  sound.  Under  the  doc- 
trine of  idem  sonans,  if  two  names,  although 
spelled  differently,  sound  alike,  they  are  to  be 
regarded  as  the  same.  Great  latitude  is  allow- 
ed in  the  spelling  and  pronunciation  of  proper 
names,  and  in  all  legal  proceedings,  whether 
civil  or  criminal,  if  two  names,  as  commonly 
pronounced  in  the  English  language,  are  sound- 
ed alike,  a  variance  in  their  spelling  is  imma- 
terial. 29  Cyc.  72;  Words  and  Phrases  (Sec- 
ond Series)  928 ;  Roland  v.  State,  127  Ga.  401, 
56  S.  E.  412,  et  cit;  Watkins  v.  State,  18 
Ga.  App.  500,  89  S.  E.  624,  et  cit. 

2.  Criminal  Law  ^=»790  —  Irbtbuction^ 
Pbovince  of  Jubt. 

The  court  did  not  err  in  failing  to  instruct 
the  jury  that  they  were  judges  of  the  law  and 
the  facts.  Jones  v.  State,  136  Ga.  157,  71  S. 
E.  6  (2) :  Davis  v.  SUte,  136  Ga.  798,  72  S. 
E.  157,  et  cit.;  Brannon  v.  State,  140  Ga.  787, 
80  S.  E.  7  (5). 

3.  Homicide  ^=»309(1)  —  Voluntabt  Man- 

BLAUGHTEB— iNSTBUCnON. 

An  excerpt  from  the  charge  excepted  to 
was  this:  "Voluntary  manslaughter  is  the  kill- 
ing of  a  human  being  without  malice,  either  ex- 
pressed or  implied,  and  without  any  mixture 
of  deliberation  whatever,  upon  the  sudden  heat 
of  passion."  The  exception  was  that  the  in- 
struction "restricted  the  issue  of  voluntary 
manslaughter  to  a  killing  under  sudden  heat  of 
passion,"  and  excluded  the  doctrine  of  killing 
under  reasonable  fears.  The  exception  is  with- 
out merit  The  court  charged  in  the  language 
of  Pen.  Ck>de  1910,  U  64,  65,  defining  the  of- 
fense of  voluntary  manslaughter,  and  the  ex- 
cerpt to  which  exception  was  made  in  a  part 
of  the  definition. 

4.  CsiMINAIi  liAW  ^=9828— VOLURTABT  MaN- 
8LAUOHTBB  —  OMISSION  TO  ChABQE  —  RE- 
QUEST. 

Another  complaint  was  that  the  court  fail- 
ed to  instruct  the  jury  "that  a  killing  under 
the  influence  of  the  fears  of  a  reasonable  man 
that  he  was  in  danger  of  bodily  harm  amount- 
ing to  less  than  a  felony  would  constitute  the 
offense  of  voluntary  manslaughter."  Even  if 
the  evidence  authorized  such  an  instruction, 
failure  to  give  it,  in  the  absence  of  a  timely 
written  request,  was  not  error.  Futch  v.  State, 
137  Ga.  75.  72  S.  E.  911  (2a) ;  Ellison  v.  State, 
137  Ga.  193,  73  S.  E.  255  (6) ;  Gaillard  v. 
State,  99  S.  E.  629,  decided  June  12,  1919. 


5.  Cbiminai*  Law  ^=9762(1),   811(8)— Homi- 
cide   ^=»308(1)— ABQTTMENTATiyE    INSTBUC- 

TioN— Emphasis  on  Featubb  of  Case— Ex- 

PBE88I0N  OF  OPINION. 

Another  charge  excepted  to  was  as  fol- 
lows: "Under  the  definition  of  murder,  and 
malice  connected  therewith,  you  look  and  see 
whether  the  defendant  killed  the  deceased  un- 
der circumstances  which  would  make  it  mur- 
der. See  whether  he  acted  with  malice  in  his 
heart,  either  expressed  or  implied,  and  whether 
he  acted  without  circumstances  either  of  miti- 
gation or  justification,  and  if  he  did,  and  all 
those  things  concur,  then  it  becomes  your  duty 
to  find  him  guilty."  The  criticisms  on  this  in- 
struction were  that  it  was  ''argumentative  and 
unduly  stressed  the  state's  theory  of  the  case," 
and  that  the  language,  "then  it  becomes  your 
duty  to  find  him  guilty,"  was  an  expression  of 
opinion  on  the  part  of  the  court  Clearly  the 
instruction  was  not  fairly  subject  to  the  criti- 
cisms made. 

6.  Objection  to  Byidencb. 

The  objection  to  the  testimony  of  several 
witnesses  as  to  certain  matters  on  the  ground 
that  it  was  irrelevant,  immaterial,  and  preju- 
dicial to  the  defendant  was  manifestly  without 
merit,  and  requires  no  further  consideration. 

7.  Etidenob— Identttt. 

It  was  not  error  to  admit  the  testimony  of 
one  of  the  witnesses  for  the  state  as  to  state- 
ments made  by  the  defendant  after  the  homi- 
cide, tending  to  connect  him  therewith,  over 
the  objection  that  the  witness  did  not  suffident- 
ly  identify  the  defendant. 


8.  Criminal  Law  ^=s>824(4)— Homioidk 
304->KiixiNO  bt  Accident  ob  Misadven- 
TUBE— iNSTBuenoN— Request. 

Failure  "to  charge  the  jury  on  the  subject 
of  a  killing  by  accident  or  misadventure"  was 
not  error.  No  request  was  made  for  such  an 
instruction,  and  moreover  the  evidence  did  not 
authorize  it. 

9.  Cbiminal  Law  ^=9988(1)— New  Tbiai/- 
Newlt  Discovebed  Evidence  —  Cumula- 
tive   Evidence— Impeaching    Evidence. 

The  alleged  newly  discovered  evidence  was 
merely  cumulative  and  impeaching  in  character, 
and  not  such  as  to  be  cause  for  the  grant  of  a 
new  trial. 

10.  Sufficiency  of  EIvidencb. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Joe  Webb  was  convicted  of  crime,  his  mo- 
tion for  a  new  trial  was  denied,  and  be 
brings  error.    Afl9rmed. 

M.  B.  Eubanks  and  Denny  &  Wright,  all  of 
Rome,  for  plaintifi^  in  error, 

C.  H.  Porter,  Sol.  (Sen.,  of  Rome,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  B«met,  of  At- 
lanta, for  the  State. 

FISH,  C.  J.  Judgment  afDrmed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  absent. 


^s»For  other  cases  see  same  topic  and  KBY-NUHBBR  in  all  Key-Numbered  Dlgeata  and  IndexM 
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<23  Oa.  App.  798) 

MAY  T.  GLOBB  &  RUTGERS  FIRB  INa 

CO.    (No.  10207.) 


(Court  of  Appeals  of  Geor^a,  DiviBioti  No.  1. 

June  12,  1919.) 


AMASON  ▼.  STATE  (^31 

(99  S.B.) 

void.  The  policy  In  this  case  at  the  date  of 
its  issuance  was  not  void  because  of  the  va- 
cancy of  the  buUdlng,  but  when  the  building 
remained  vacant  and  unoccupied  for  more 
than  ten  days  before  the  fire  (in  this  case 


(Syllabus  hy  the  Court,) 

INSUBANCB     ^=»323(1)   —   FiBE  INSTTBANOB  — 

Violation  op  Tebms— Nowsuit. 
It  appearing  from  the  evidence  for  the  plain- 
tiff that  he  violated  express  terms  of  the  fire 
i Insurance  policy  sued  on,  and  that  the  policy 
thereby  became  void,  it  was  not  error  for  the 
court  to  grant  a  nonsuit. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  Harry  May  against  the  Globe  & 
Rutgers  Fire  Insurance  Company.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Affirmed. 

Colquitt  &  Conyers  and  Albert  B.  Mayer, 
all  of  Atlanta,  for  plaintiff  in  error. 

Moore  &  Pomeroy,  of  Atlanta,  for  defend- 
ant in  error. 

LUKE,  J.  The  contract  of  Insurance  sued 
on  in  this  case  provides,  among  other  things, 
that— 

"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  herein  or  added  here- 
to, shall  be  void  *  *  *  If  a  building  herein 
described,  whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  unoc- 
cupied and  so  remain  for  ten  days." 

The  insurance  company  in  Its  answer  al- 
leged that  this  provision  of  the  policy  had 
been  violated,  and  that  for  this  reason, 
among  others,  the  policy  was  void.  The 
plaintiff  testified,  as  to  the  occupancy  of  the 
building: 

"There  was  a  party  in  there ;  they  moved  in, 
but  they  never  occupied  it,  and  about  the  time 
the  war  broke  out  they  couldn't  go  on,  for  the 
want  of  material  at  tiie  time,  and  there  was 
no  chance  for  them  to  make  good,  and  they 
didn't  occupy  it.  They  never  moved  in,  but 
they  had  some  fixtures  in  there,  and  they  never 
moved  them  out;  they  never  occupied  it,  and 
they  left  it" 

It  is  conceded  that  at  the  time  of  issuance 
of  the  policy  of  insurance  the  building  was 
vacant,  and  that  it  remained  so  until  the  fire, 
and  the  vacancy  existed  practically  for  six 
months  from  the  date  of  the  policy.  The 
plaintiff  contends  that  inasmuch  as  the  prop- 
erty was  vacant  at  the  time  of  the  issuance 
of  the  policy,  the  insurance  company  should 
be  held  to  have  waived  the  provision  as  to 
ten  days  vacancy  of  the  building.  It  is  true 
that  where  facts^wliich  under  the  terms  of 
the  policy  would  invalidate  it  are  made 
known  to  the  company  at  or  prior  to  the  is- 
suance of  the  policy,  they  do  not  render  it 


nearly  six  months)  the  policy  did  become 
void,  and  the  fact  of  vacancy  of  the  building 
at  time  of  the  issuance  of  the  policy  will  not 
be  held  to  be  a  waiver  of  the  express  terms 
of  the  contract  of  the  insured  and  the  insur- 
er. The  precise  question  raised  in  this  case 
has  never  been  passed  upon  by  the  Supreme 
Court  or  the  Court  of  Appeals  of  this  state, 
and  in  other  Jurisdictions  the  appellate  courts 
differ  on  it,  some  holding  with  the  conten- 
tion of  the  plaintiff  here,  and  some  with  the 
defendant  It  seems  to  us  that  the  best  and 
safest  rule  is  to  hold  that  the  express  terms 
of  the  contract  on  the  part  of  the  insured 
should  be  complied  with  before  liability 
should  be  adjudged  under  the  insurer's  prom- 
ise of  indemnity.  If  the  plaintiff  desired  a 
modification  of  the  policy,  or  a  vacancy  per- 
mit, it  was  within  his  power  to  seek  it 

Upon  the  evidence  submitted  the  court  did 
not  err  in  granting  a  nonsuit 

Judgment  affirmed. 

WADIB,  0.  J.,  and  JENKINS,  J.,  concur. 


(23  Oa.  App.  784) 
AMASON  V.  STATE.     (No.  10867.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  9,  1919.) 

(Byllahus  hy  the  Oouri.) 
Cbiminal  Law  «s»784(4),  824(9)  —  Cibgum- 

8TANTXAL  EVIDENOB—CHABOE. 

The  conviction  of  the  accused  depended 
wholly  upon  circumstantial  evidence.  The  court 
therefore  erred  in  failing,  even  in  the  absence 
of  a  timely  written  request,  to  charge  the  law 
of  circumstantial  evidence.  While  "it  is  imma- 
terial what  language  is  employed  to  convey 
this  instruction"  (Mangum  v.  State,  6  Ga.  App. 
445,  63  S.  B.  643;  Bush  v.  State,  23  Ga.  App. 
126,  97  S.  B.  564),  there  was  no  language  in 
the  charge  in  the  instant  case  which  sufficiently 
presented  it  Because  of  this  error  a  new  trial 
is  required. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  B.  H.  Hill,  Judge. 

Fred  Amason  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

Ernest  G.  Bentley,  of  Atlanta,  for  plaintiff 
in  error. 

John  A.  Boykin,  Sol.  Gen.,  and  E.  A.  Steph- 
ens, both  of  Atlanta,  for  the  State. 

BROYLES,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ.. 
concur. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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(23  Ga.  App.  g06)  . 

LIVELY  et  al.  v.  WARD  &  McCXJLLOUGH. 

(No.  10360.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(SyUahua  hy  the  Court.) 

1.  CouBTS  ^=»189(3)--Pabtitbbship  ^=»258(6) 
— Repbesbrtative  of  Deceased  P^lstneb— 
Suit  on"  Fibk  Gontbact— JuBisDicmoN  or 
Municipal  Couet  of  Atlanta. 

The  legal  representative  of  a  deceased  part- 
ner may  be  sued  in  the  same  action  with  the 
survivor  on  a  contract  of  the  firm;  and,  this 
being  such  a  suit,  and  the  legal  representative 
being  a  resident  of  Fulton  county,  the  munici- 
pal court  of  Atlanta  had  jurisdiction  to  try  the 
case,  althpu^h  the  surviving  partner  was  a 
i:(esident  of  Gwinnett  county. 

2.  Ruling  on  Oebtiobabi. 

The  judge  of  the  superior  court  did  not  err 
in  sustaining  the  certiorari. 


Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  EUis,  Judge. 

Suit  by  Ward  &  McCuUough  against  C.  P. 
Lively  and  M.  L.  Lively  as  administrator  of 
the  estate  of  H.  M.  Lively,  deceased.  Suit 
was  dismissed  for  want  of  Jurisdiction,  and 
plaintifTs  certiorari  was  sustained,  and  de- 
fendants bring  error.    Affirmed. 

D.  K.  Johnston,  of  Atlanta,  and  L  L. 
Cakes,  of  LaurencevUle,  for  plaintiffs  in  er- 
ror. 

Lovick  G.  Fortson,  of  Atlanta,  for  defend- 
ant in  error. 

WADE,  C.  J.  [1]  Ward  &  McCuUough 
brought  suit  in  the  municipal  court  of  Atlanta 
against  M.  L.  Lively,  as  administrator  of 
the  estate  of  H.  M.  Lively,  and  also  against 
C.  P.  Lively,  for  the  breach  of  a  written  con- 
tract, whldi  contract  was  for  the  sale  of  50 
tons  of  cotton  seed.  It  appears  from  the  al- 
legations of  the  petition  that  the  contract 
was  made  by  H.  M.  Lively,  deceased,  for  the 
Arm  of  C.  P.  Lively  &  Son;  that  at  the  time 
the  action  was  brought  the  partnership  had 
been  terminated  by  the  death  of  H.  M.  Live- 
ly, and  that  there  had  been  a  year's  adminis- 
tration upon  his  estate;  that  M.  L.  Lively, 
the  administrator  of  H.  M.  Lively,  is  a  resi- 
dent of  the  city  of  Atlanta,  Fulton  county, 
Ga.,  and  that  C.  P.  Lively,  the  surviving 
partner,  is  a  resident  of  Gwinnett  coimty. 
Defendants  made  a  motion  to  dismiss  the 
suit,  for  want  of  jurisdiction,  which  motion 
was  sustained,  and  the  plaintiffs  carried  the 
case  to  the  superior  court  by  certiorari ;  the 
certiorari  was  sustained,  and  the  defendants 
excepted. 

Did  the  municipal  court  of  Atlanta  have 
jurisdiction  to  entertain  and  try  this  case? 
That  is  the  question  presented  for  adjudica- 


tion, and  in  order  to  answer  it  we  must  first 
decide  whether  an  administrator  can  be  Join- 
ed with  a  surviving  partner  in  an  action  for 
the  breach  of  a  written  contract  In  otber 
words,  in  joining  the  administrator  of  the 
deceased  partner  with  the  surviving  partner, 
as  was  done  in  this  case,  was  there  a  mis- 
joinder of  parties?  Section  5696,  Civil  Code 
1910,  provides: 

"Where  any  person  shall  be  in  possession  (in 
his  own  right,  or  in  any  other  capacity)  of  any 
note,  bill,  bond,  or  other  obligation  in  writing, 
signed  by  two  or  more  persons,  and  one  or 
more  of  the  persons  whose  names  are  so  signed 
as  aforesaid  shall  die  before  the  payment  of 
the  money,  or  the  compliance  with  the  condi- 
tions of  said  bond  or  obligation  In  writing,  the 
person  holding  such  bill,  bond,  note,  or  other 
obligation  in  writing  shall  not  be  compelled  to 
sue  the  survivors  alone,  but  may  at  his  dis- 
cretion sue  the  survivor  or  survivors,  or  the 
representatives  of  such  deceased  person  or 
persons,  or  survivor  or  survivors,  in  the  same 
action  with  the  representative  or  representa- 
tives of  such  deceased  person  or  persons.' 
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The  next  section  of  the  Code  (section  5507) 
declares: 

"The  preceding  section  shall  be  so  construed 
as  to  embrace  debts  against  copartners,  as  well 
as  against  joint  or  joint  and  several  contrac- 
tors." 

These  sections  (5596,  5597)  are  the  same  as 
sections  3272  and  3273  of  the  Code  of  1868, 
which  were  construed  by  the  Supreme  Court 
in  the  case  of  Garrard  v.  Dawson,  49  Ga.  435, 
where  it  was  held: 

''The  legal  representative  of  a  deceased  part- 
ner may  be  sued  in  the  same  action  with  the 
survivor,  on  a  firm  contract." 

It  is  true  that  section  3176,  CivU  Code  1910, 
declares  that — 

"The  surviving  partner,  in  case  of  death,  has 
the  right  to  control  the  assets  of  the  firm  to 
the  exclusion  of  the  legal  representatives  of  a 
deceased  partner,  and  he  is  primarily  liable 
to  the  creditors  of  the  firm  for  their  debts.' 


f» 


However,  as  was  said  in  the  Garrard  Case, 
supra  (after  referring  to  the  provisions  of 
that  section),  sections  5596,  5597,  give  "the 
right  to  sue  the  representative  of  the  de- 
ceased partner  in  the  same  action  with  the 
survivor,  without  qualification  or  restric- 
tion." 

The  cases  of  Roosev^t  v.  McDowell,  1  Ga. 
489,  Ross  V.  Everett,  12  Ga.  30,  and  Bennett 
V.  Woodf  oik,  15  Ga.  213,  holding  that  the  sur- 
viving ipartner  or  partn«*s  must  be  sued 
alone  on  partnership  contracts,  cannot  alter 
or  change  the  rule  laid  down  in  the  Garrard 
Case,  supra;  for  those  cases  were  decided 
prior  to  the  act  of  1858,  from  which  section 
6597,  supra,  was  taken,  whic^i  made  the  pro- 
visions of  section  5596  applicable  to  copart- 
ners. 


^ss»For  other  cases  see  SAine  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 
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The  Garrard  Case  being  aafhority  for  the 
proposition  that  .the  legal  representative  of  a 
deceased  partner  may  be  sued  in  the  same  ac^ 
tlon  with  the  survivor,  on  a  firm  contract,  we 
come  now  to  the  question  of  whether  this  suit 
should  have  been  brought  in  Gwinnett  ooimty, 
that  county  being  the  residence  of  the  sur- 
viving partner,  or  whether  it  could  have  been 
brought  either  in  Gwinnett  county  or  in  Pul- 
ton county,  the  last  being  the  legal  domicile  of 
the  administrator  of  the  deceased  partner. 
We  are  of  the  opinion  that  the  suit  could  have 
been  brought  in  either  Gwinnett  or  Fulton 
county.  *'A  partnership  may  be  sued  in  any 
county  in  which  one  of  the  partners  has  such 
a  residence  as  will  confer  upon  the  courts  of 
that  county  jurisdiction  over  his  person,  re- 
gardless of  the  place  of  his  citizenship.*'  Py- 
von  V.  Ruohs,  120  Ga.  1060,  48  S.  E.  434  (2). 

The  fact  that  the  administrator  in  the  pres- 
ent suit,  a  resident  of  Fulton  county,  was  ap- 
pointed by  the  courts  of  Gwinnett  county  does 
not  in  any  way  militate  against  the  proposi- 
tion that  he  may  be  sued  as  administrator  tn 
Fulton  county.  "The  venue  of  a  suit  by  a 
creditor  of  an  intestate  person  against  the  ad- 
ministrator is  the  county  of  the  defendant's 
residence,  and  not  the  county  of  the  admlnis^ 
trator's  appointment,  where  the  administra- 
tor resides  in  a  diflPerent  county."  Long  v. 
Stanford,  135  Ga.  823,  70  S.  E.  645. 

[2]  The  municipal  court  had  jurisdiction 
to  try  this  case,  and  the  judge  of  the  superi- 
or court  did  not  err  in  sustaining  the  certi- 
orari. 

Judgment  affirmed. 

JENKINS  and  LtlKE,  JJ.,  concur. 


C24  Ga.  App.  30) 

HUDSON  T.  STATE.    (No.  10384.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  14,  1919.) 

(Byllabus  hy  ilhe  CourtJ 

1.  Refusal  to  Chabob. 

The  judge  did  not  err  in  refusing  to  charge 
as  requested,  or  in  lus  rulings  on  evidence  as 
complained  of  in  the  second  and  third  special 
grounds  of  the  motion  for  a  new  trial. 

2.  Criminal  Law  «=»1004(6),  1178— Appeal- 
Statement  OF  OOXTBT  TO  JUBT  —  BSIEF  — 

Abandonment. 

In  the  remaining  special  ground  of  the  mo- 
tion for  a  new  trial  two  distinct  statements, 
made  by  the  court  to  counsel  in  the  presence 
of  the  Jury,  are  set  out,  and  the  movant  'insists 
that  the  statements  of  the  court  as  above  set 


out  were  error  for  the  following  reasons:  (1)  It 
was  not  the  law,  as  the  court  did  not  give  the 
defendant  the  right  that  he  was  entitled  to  be- 
ing submitted  to  the  jury  that  is  carrying  a  pis- 
tol in  a  sudden  emergency.  (2)  It  was  preju- 
dicial to  defendant's  interest  and  an  opinion 
of  the  court."  The  first  of  these  "reasons''  is 
not  referred  to  la  the  brief  of  counsel  for  plain- 
tiff in  error,  and  this  portion  of  the  ground 
will  be  treated  as  abandoned.  The  second  rea- 
son does  not  point  out  with  sufficient  definite- 
ness  the  error  of  which  complaint  is  made. 
From  it  we  cannot  tell  to  which  of  the  two 
"statements"  the  word  '*it,"  used  in  this  "rea- 


son," refers,  or  in  which  of  the  two  "state- 
ments" an  opinion  is  claimed  to  have  been  ex- 
pressed, or  what  that  opinion  was. 

3.  Denial  of  Motion  fob  New  Tbial. 

The  evidence  authorized  the  verdict,  and  a 
new  trial  was  properly  refused. 

Error  from  Superior  Court,  Gilmer  Coun- 
ty;  N.  A.  Morris,  Judge. 

Proceeding  between  the  State  and  Plato 
Hudson.  From  the  judgment,  and  the  de- 
nial of  his  motion  for  new  trial,  Hudson 
brings  error.    Afi3rmed.  - 

Herbert  Clay,  of  Marietta,  and  B.  L. 
Smith,  of  Blue  Ridge,  for  plaintiff  in  error. 

John  T.  Dorsey,  Sol.  Gen.,  of  Marietta, 
and  Wm.  Butt»  of  Blue  Ridge,  for  the  State. 

BLOODWORTH,  J.    Judgment  aflarmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(23  Oa.  App.  812) 

HUCKABY  V.  STATB.    (No.  10406.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  13,  1919.    Rehearmg  Denied 

June  19,  1919.) 

(Syllabus  hy  the  CourtJ 

1.  Cbihinal  Law  <e=»l(M;9(2)— Excbption  to 
Pbopeb  Chabgb— Sufficienct. 

Under  repeated  *  rulings  of  the  Supreme 
Court  and  of  this  court,  where  a  portion  of  an 
exceri)t  from  the  charge  complained  of  is  not 
erroneous,  and  the  exception  is  to  the  entire 
excerpt  (the  erroneous  portion  not  being  point- 
ed out),  the  exception  is  too  broad,  and  will 
not  be  considered  by  the  reviewing  court.  In 
the  instant  case  the  excerpt  from  the  charge 
complained  of  dealt  with  the  subjects  of  admis- 
sions and  confessions,  and  exception  was  tak- 
en to  the  entire  excerpt.  The  portion  of  the 
charge  upon  the  subject  of  admissions  was  au- 
thorized by  the  facts  of  the  case,  and  was  not 
error  for  any  reason  assigned.  Under  the  fore- 
going ruling,  the  exception  to  the  entire  excerpt 
was  too  broad,  and  will  not  be  considered. 

2.  Motion  fob  New  Tbial. 

The  other  special  grounds  of  the  motion  for 
a  new  trial  are  without  merit. 


^BoFor  otlier  casw  see  same  toplo  and  KBTT-NUMBBR  in  all  Key-Numbered  DlgesU  and  Indexaa 
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3.  Evidence  on  Question  op  Venue. 

The  evidence  upon  the  question  of  the  ven- 
ue of  the  crime,  while  circumstantial  and  not 
altogether  satisfactory,  was  sufficient  to  au- 
thorize a  finding  upon  this  issue  in  favor  of 
the  state. 

4.  Cbiminal   Law   «=»1160  —  Vebdict  —  Re- 
view. 

The  verdict  was  authorized  by  the  evidence, 
and,  having  been  approved  by  the  trial  judge, 
this  court  is  without  authority  to  interfere. 

Error  from  Superior  Ck)iirt,  Cobb  County; 
N.  A.  Morris,  Judge. 

Proceeding  by  the  State  against  W.  J. 
Huckaby.  From  the  judgment,  he  brings  er- 
ror.   Affirmed.  , 

Herbert  Clay,  of  Marietta,  for  plaintiff  tn 
error. 

John  T.  Dorsey,  Sol.  Gen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

BROYIiES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(28  Oa.  App.  788) 

KNIGHT  T.  GASKINS.     (No.  8968.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12, 1919.) 

(Sffttdbua  by  the  Court.) 
1.  Replevin  ^=928,  82— Bail  Tboveb— Bond 

— SUFPICIENCT  OP  APFIDAVIT. 

While  the  statute  (Clivil  Code  of  1910,  { 
6160)  applicable  to  bail  trover  requires  that, 
when  "any  person  who  is  about  to  commence 
an  action  for  the  recovery  of  personal  proper- 
ty shall  require  bail,  such  person,  his  agent,  or 
attorney  shall  make  affidavit  that  the  property 
is  in  the'  possession,  custody,  or  control  of  the 
defendant,  and  that  he  has  reason  to  apprehend 
that  the  said  personal  property  has  been  or 
will  be  eloigned  or  moved  away,  or  will  not  be 
forthcoming  to  answer  the  judgment,  execution, 
or  decree  that  shall  be  made  in  the  case,"  etc., 
such  an  affidavit  does  not  render  the  bond  void, 
because  not  sworn  to  positively,  but  to  the  best 
of  the  attorney's  "knowledge  and  belief,"  since 
there  is  no  statute  which  expressly  makes  the 
proceeding  void  for  such  an  irregularity.  "All 
affidavits  that  are  the  foundation  of  legal  pro- 
ceedings, and  all  Counter  affidavits,  shall  be 
amendable  to  the  same  extent  as  ordinary  dec- 
larations, and  with  only  the  restrictions,  limita- 
tions, and  consequences  now  obtaining  in  the 
case  of  ordinary  declarations  and  pleas."  Civ- 
il Code  of  1910,  §  6706.  See,  also,  Penn  v.  Mc- 
Ghee,  6  Ga.  App.  631,  66  S.  E.  686;  Dolvin  & 
Co.  V.  Hicks,  4  Ga.  App.  663,  62  S.  E.  96; 
Busby  &  Son  v.  Elliott,  22  Ga.  App.  391,  96 
S.  E.  1014;  Levin  v.  American  Furniture  Co., 
133  Ga.  670,  66  S.  E.  888.  The  case  of  Kru- 
tina  V.  Culpepper,  76  Gra.  602,  and  case  there 
cited,  are  not  in  conffict  with  anything  here 
ruled,  since  Uiose  cases  were  decided  prior  to 


the  enactment  of  the  statute  from  which  pec- 
tion  6706,  supra,  relative  to  amendment  of  affi- 
davits, is  taken. 

(a)  Therefore  the  judgment  in  the  main  case 
against  both  the  principal  and  the  surety  cured 
this  amendable  defect,  and  the  surety  on  an 
eventual  condemnation  money  bond  in  an  ac- 
tion of  trover  will  not,  after  judgment  be  heard 
to  raise  by  affidavit  of  illegality  any  question 
which  could  have  been  raised  by  his  principal 
before  judgment.  Waldrop  v.  Wolff,  114  Ga. 
620,  40  S.  E.  830;  Middleton  v.  Johnson,  19  Ga. 
App.  478,  91  S.  E.  786(3). 

2.   SUSTAIRINO  APFIDAVIT  OP  IlLEOAUTT.    * 

The  trial  judge  erred  in  directing  a  verdict 
sustaining  the  affidavit  of  illegality. 

Error  from  CJlty  Court  of  Nashville ;  (X  A. 
Christian,  Judge. 

Ball  trover  between  George  Knight  and 
J.  H.  Gaskins.  Directed  verdict  sustaining 
the  affidavit  of  Illegality,  and  Knight  brings 
error.    Reversed. 

B.  A.  Hendricks  and  J.  P.  Knight,  both 
of  Nashville,  for  plaintiff  in  error. 

J.  W.  Powell,  of  Adel,  and  J.  D.  Lovett 
and  W.  D.  Buie,  both  of  Nashville,  for  de- 
fendant in  error. 

WADE3,   C.   J.    Judgment  reversed. 
JENKINS  and  LUKE,  JJ.,  concur. 


(24  Ga.  App.  16) 
PARBISH  et  aL  v.  STATE.     (No.  10399.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  13,  1919.) 

(SyUahus  by  the  Court.) 

1.  Criminal  Lav7  ^=>768(1)  —  Chauoe  ^  Di- 

BEOTED  VeBDIOT. 

The  court  did  not  err  "in  failing  to  charge 
the  jury  that  they  must  find  the  defendants 
guilty  of  every  material  allegation  alleged  in 
the  accusation,'*  or  "in  failing  to  charge  the 
jury  that  it  must  find  the  alleged  offense  was 
committed  within  two  years  of  the  date  of  the 
filing  of  the  accusation."  If  these  instructions 
had  been  given  to  the  jury,  the  defendants  could 
have  justly  complained  that  the  court  virtually 
directed  a  verdict  in  favor  of  the  state. 

2.  Ruling  on  Motion  fob  Nbw  Tbial. 

The  evidence  amply  authorized,  if  it  did 
not  demand,  the  verdict  returned,  and  the  court 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 

HhTor  from  City  Court  of  Savannah ;  John 
Rourke,  Jr.,  Judge. 

Proceeding  between  the  State  and  T.  P. 
Parrlsh  and  others.  From  the  judgment,  and 
the  overruling  of  a  motion  for  a  new  trial, 
Parrlsh  and  others  bring  error.    Affirmed. 
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David  S.  Atkinson  and  H.  Mercer  Jordan, 
t)oth  of  Savannah,  for  plalntifls  in  error. 

Walter  C.  Hartrldge,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS.  JJ., 
concur. 


(24  Qa.  App.  22) 
BRAMBLETT  v.  STATE.     (No.  10462.) 

<Coart  of  Appeals  of  Georgia;  Division  No*  2. 

Jane  13,  1919.) 

(8yUahu9  hy  the  Oauri.) 

Criminal  Law  ^s»ll60— Appkal— Judombnt 
OP  Trial  Court— Review. 

The  special  grounds,  of  the  'motion  for  new 
trial  are  void  of  merit.  There  is  ample  evi- 
dence to  support  the  verdict.  Where  no  error  of 
law  is  committed,  and  "there  is  any  evidence, 
however  slight,  to  support  a  verdict,  which  has 
been  approved  by  the  trial  judge,  this  court  is 
absolutely  without  authority  to  control  the 
judgment  of  the  trial  court."  Toole  v.  Jones, 
19  Ga.  App.  24,  90  S.  E.  732;  Bradham  v. 
SUte,  21  Ga.  App.  510,  94  S.  E.  618,  and  cases 
cited. 

Error  from  Superior  Court,  Murray  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Proceeding  between  the  State  and  Sam 
Bramblett  From  the  judgment,  he  brings 
error.    Affirmed. 

H.  H.  Anderson,  of  Chatsworth,  for  plain- 
tiff in  error. 

Joe  M.  Lang.  Sol.  Gen.,  of  Calhoun,  and 
R.  Noel  Steed,  of  Chatsworth,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
car. 


(23  Ga.  App.  8U) 

BYRD  V.  PLANTERS'  WAREHOUSE  CO. 

(No.  10319.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  13,  1919.) 

(8yUabu$  hy  the  Court.) 

Appeal  and  Ebbob  ^s»1002  —  Review  — 
CoNPLiCTiNa  Evidence. 
This  was  a  suit  against  a  married  woman 
on  a  promissory  note  executed  solely  by  her. 
The  defendant  admitted  the  execution  of  the 
note,  but  pleaded  that  the  sole  consideration 
thereof  was  the  indebtedness  of  her  husband. 
The  jury  decided  this  issue  against  her,  and 
returned  a  verdict  in  favor  of  the  plaintiff  for 
the  full  amount  sued  for.  The  defendant's  mo- 
tion for  a  new  trial  contained  only  the  usual 


general  grounds,  and  was  overruled  by  the'  courtT 
While  the  evidence  was  in  sharp  conflict,  we 
cannot  say  that  the  jury  were  not  authorized 
to  find  therefrom  that  the  defendant's  husband 
acted  as  her  agent  (although  this  agency  was 
denied  by  the  defendant  upon  the  trial)  in  the 
purchase  of  the  goods  for  which  the  note  sued 
on  Was  given,  or  that  she  subsequently  ratified 
these  acts  of  her  agent  by  voluntarily  signing 
the  note  sued  on,  or  that  the  plaintiff,  at  the 
time  the  debt  was  created,  really  intended  in 
good  faith  to  extend  the  credit  to  the  wife,  and 
not  to  the  husband,  and  that  the  consideration 
of  the  debt  passed  legally  and  morally  to  the 
wife.  See,  in  this  connection,  Scofield  v.  Jones, 
85  Ga.  816,  11  S.  E.  1082.  The  case  of  Hill 
V.  Bazemore,  17  Ga.  App.  107,  86  S.  E.  397, 
cited  by  counsel  for  the  plaintiff  in  error,  is 
easily  distinguishable  by  its  particular  facts 
from  this  case. 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  G.  H.  Howard,  Judge. 

Suit  by  the  Planters*  Warehouse  (Com- 
pany against  Emma  Byrd.  Judgment  for 
plaintiff,  motion  for  new  trial  overruled, 
and  defendant  brings  error.    Afilrmed. 

C.  W.  Poy,  of  Butler,  for  plaintiff  In  er- 
ror. 

BROTLES,  p.  J.    Judgment  affirmed. 

BLOODWORTH  and  STETPHENS,  JJ., 
concur. 


(24  Go.  App.  31) 

BROXTON  et  al.  v.  STATE.    (No.  106ia) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  14,  1919.) 

(ByUahut  hy  the  Court.) 

1.  Cbhonal  Law  «s»126(l)  1158(2)  — 
Change  of  Venue— Question  fob  Coubt. 
While  it  is  mandatory  upon  the  judge  to 
whom  a  petition  for  a  change  of  venue  is  pre- 
sented in  behalf  of  a  defendant  in  a  criminal 
case,  under  the  act  approved  August  21,  1911 
(Acts  of  1911,  p.  76),  to  change  the  venue  if 
the  evidence  submitted  should  reasonably  show 
that  there  is  a  "probability  or  danger  of  lynch- 
ing or  other  violence,"  it  is  primarily  a  ques- 
tion for  the  judge  upon  the  hearing  of  such 
petition  to  determine  from  the  evidence  whether 
or  not  snch  probability  or  danger  of  lynching 
or  other  violence  exists;  and,  where  the  evi- 
dence upon  such  issue  conflicts,  the  judgment  of 
the  judge  denying  the  defendant's  motion  to 
change  the  venue  will  not  be  reversed  unless 
manifestly  erroneous.  Where  the  evidence 
fails  to  reasonably  show  the  probability  or  dan- 
ger of  lynching  or  other  violence,  it  is  not  error 
on  the  part  of  the  judge  to  refuse  to  change  the 
venue.  See  Wilburn  v.  State,  140  Ga.  138,  78 
S.  E.  819;  Shepherd  v.  State,  141  Ga.  527,  81 
S.  E.  441 ;  Graham  v.  State,  141  Ga.  812,  818, 
82  S.  E.  282 ;  Nix  v.  State,  22  Ga.  App.  136, 
95  S.  E.  534. 
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2.  CBnfiNAL  Law   C=»134(3)  —  Change  or 
Venue— Danger  of  Injury— Evidence. 

Evidence  that  the  defendant  would  receive 
a  fair  and  impartial  trial  in  the  county  wherein 
the  alleged  crime  was  committed  was  relevant, 
to  throw  light  upon  the  state  of  the  public 
mind  and  the  consequent  probability  or  danger 
of  lynching  or  other  violence, 

3.  Refusal  or  Change  or  Venue. 

The  judge  did  not  err  in  refusing  to  change 
the  venue  as  prayed  for. 

Error  from  Superior  Court,  Ware  County ; 
J.  I.  Summerall,  Judge. 

Fernando  Brozton  and  others  were  charged 
with  an  offense,  their  petition  for  change  of 
venue  was  refused,  and  from  the  judgment 
they  bring  error.    Affirmed. 

Dlck^rson  &  Kelley,  of  Douglas,  and  Parker 
&  Parker,  of  Waycross,  for  plaintiffs  In  error. 

A.  B.  Spence,  Sol.  Gen.,  and  Wilson  &  Ben- 
nett, all  of  Waycross,  for  the  State. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH.  J., 
concur. 


(24  Ga.  App.  27) 

ELLISON  y.  STATE.    (No.  10514.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  18,  1919.)  . 

fSyllatnu  hy  the  Court.) 
Dbunkenness  in  Public  Stbeet— Evidencs. 

Plaintiff  in  error  was  convicted  of  appear- 
ing in  an  intoxicated  condition  on  a  public 
street  in  Rome.  The  only  reason  urged  why  a 
new  trial  should  be  granted  is  that  *'the  evi- 
dence fails  to  show  what  produced  the  intoxi- 
cation of  plaintiff  in  error."  Tbat  he  was' 
drunk  at  the  time  and  place  alleged  is  not  de- 
nied. Granting  (but  not  deciding)  that  it  is  nec- 
essary for  the  state  to  show  that  *'said  drunk- 
ecness  or  intoxication  may  be  caused  by  the 
excessive  use  of  intoxicating  wines,  beers,  liq- 
uors, or  opiates,"  we  think  the  evidence  suffi- 
cient to  show  that  the  intoxication  of  the  plain- 
tiff in  error  was  caused  by  the  excessive  drink- 
ing of  beer,  one  of  the  intoxicating  liquors  nam- 
ed in  the  act  (Pen.  Code  1910,  f  442)  for  the 
violation  of  which  he  was  indicted. 

Error  from  Superior  Court,  Floyd  (3oimty ; 
Moses  Wright,  Judge. 

Grady  Ellison  was  convicted  of  appearing 
in  an  intoxicated  condition  on  a  public  street, 
and  he  brings  error.    Affirmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  In 
error. 

C.  H.  Porter,  Sol.  Gen.,  of  Rome,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Ga.  App.  809) 

BURGAN  et  aL  t.  STATE.     (No.  10191.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  13,  1919.) 

(Syllahua  hy  the  Court.) 

1.  INTOXICATINO    LiQUOBS    ^S»248  — UnI^W- 

ruL  Transpobtation  —  Condemnation    of 

CaBt— A)i£ENOMENT  OF  PETITION. 

A  petition,  headed  "State  of  Georgia,  Whit- 
field County/'  directed  "To  the  Superior  Court 
of  Said  County,'*  and  regularly  filed  in  the  of- 
fice of  the  derk  of  that  court,  which  contained 
the  following  paragraph:  "The  above-described 
car  is  the  property  of  Tom  Burgan,  of  Catoosa 
county,  Georgia,  and  was  being  used  by  him, 
and  by  others  with  his  knowledge  and  consent, 
in  the  transporting  of  intoxicating  liqoors  over 
and  through  the  public  highways  of  said  comity 
in  violation  of  law,"  was  properly  amended  hy 
inserting  after  the  word  "county,"  in  the  latter 
part  of  the  paragraph,  the  words  "of  Whit- 
field." Perry  v.  Mulligan,  58  Ga.  479(3);  HaU 
V.  Mobley,  13  Ga.  318(1);  Cowart  v.  Young,  74 
Ga.  694(3);  Murphy  v.  Peabody,  63  (3a.  522. 
In  the  last-named  case  Judge  Bleckley  says  in 
the  opinion  (page  524) :  "The  rule  of  amendment 
is  as  broad  as  the  doctrine  of  universal  salva- 
tion." 

2.  Cbihinal  Law  «s»1178  —  Bbikf  — Aban- 
donment OF  Right  to  Raibb  st  Demubbeb. 

The  constitutional  question  sought  to  be 
made  by  the  demurrer  of  Tom  Burgan,  not  hav- 
ing been  argued  in  the  brief  of  plaintiff  in  er- 
ror, will  be  treated  as  abandoned. 

3.  INTOXICATINO  LlQUOBS  ^s»248  ^  PBOCBED- 

iNo  TO  Condemn  CAit— Amended  JPktition 
—Demubbeb. 

After  the  petition  was  amended  as  shown 
above,  it  was  proper  for  the  court  to  strike  a 
demurrer  previously  filed  by  Tom  Burgan,  al- 
leging that  the  jurisdiction  of  the  case  "is  in 
the  superior  court  of  Catoosa  county,  Georgia; 
the  allegation  of  the  petition  being  that  said 
car  was  seized  while  being  used  in  transport- 
ing intoxicating  liquors  over  the  highways  of 
Catoosa  county." 

(a)  The  special  plea  to  the  jurisdiction  was 
also  properly  stricken,  after  the  petition  was 
so  amended. 

4.  Seizube  of  Automobile— Stbikino  Inteb- 

VENTION. 

The  court  did  not  err  in  striking  the  inter- 
vention of  D.  H.  Burgan. 

5.  Cbiminal  Law  ^=s>1178  —  Appbait— Right 
TO— Abandonment  of  Point. 

The  statement  in  the  brief  of  counsel  for 
plaintiff  in  error,  "We  think  this  court  will 
agree  with  us  that  the  evidence  fails  to  make 
out  a  case,  and  that  the  judge  should  not  have 
directed  a  verdict  in  favor  of  the  state,'*  af- 
fords no  assistance  to  the  court  in  considerini: 
the  ruling  complained  of,  and  does  not  amount 
to  an  argument,  and  the  failure  to  say  anything 
further  in  regard  to  the  alleged  error  amounts 
to  an  abandonment  of  this  point.  Rounsaville 
V.  Camp.  19  Ga.  App.  336,  91  S.  E.  446(4): 
Muse  V.  Hall,  18  Ga.  App.  651,  90  S.  B.  222(3); 
Moss  V.  Bohanon,  111  Ga.  871,  36  8.  E.  951 
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t.  DiBECTED  VKBDIOT. 

The  court  did  not  err  in  directing  a  verdict 
for  the  plaintiff, 

EJrror  from  Superior  Court,  Whitflelcl 
County;   M.  C.  Tarver,  Judge. 

Proceeding  by  the  State  of  Georgia  against 
Tom  Burgan  and  others  for  the  condemna- 
tion of  a  car  used  in  unlawful  transporta- 
tlon  of  intoxicating  liquors.  Demurrer  of 
defendant  Tom  Burgan  stricken,  interven- 
tion of  D.  H.  Burgan  stricken,  verdict  for 
plaintiff  directed,  and  defendants  bring  er- 
ror.   Affirmed. 

M.  L.  Harris,  of  Ringgold,  and  W.  E.  Mann 
and  Gordon  Mann,  both  of  Dalton,  for  plain- 
tiffs in  error. 

J.  M.  Lang,  Sol.  Gen.,  of  Calhoun,  for  the 
State. 

BLOOD  WORTH,  J.    Judgment  afilrmed. 

BROYLSS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Qa.  App.  27) 

SCARBORO  V.  STATE.     (No.  10266.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  14,  1919.) 

(SyttahuM  by  the  Oowri,) 
1.  Cbiminai*  Law  ^=:9757(l)~lN8TBuanoN8^ 

INTHCATION   OF  OPINION. 

The  instruction  by  the  court  that  "every 
witness  is  presumed  to  try  to  tell  the  truth"  is 
not  subject  to  the  exception  that  it  was  an  in- 
timation of  opinion  that  "the  defendant's  wit- 
nesses had  sworn  falsely. 


»f 


2.  Cbiminal  Law  <d=»l  172(6)— Imfbacrment 
— Chakacteb— CJhabox. 

The  jury  were  charged  that  "a  witness  may 
be  impeached  in  one  of  three  ways :  By  disprov- 
ing the  facts  testified  to  by  him;  by  contradic- 
tory statements  previously  made  by  him  as  to 
matters  relevant  to  his  testimony  and  to  the 
case;  or  by  proof  of  general  bad  character." 
This  is  alleged  to  be  error  and  prejudicial  to 
the  accused,  because  "there  was  no  evidence  sub- 
mitted tending  to  impeach  any  of  the  witnesses 
testifying  in  said  case,  either  for  the  state  or 
the  defendant,  by  proof  of  general  bad  charac- 
ter." A  similar  complaint  was  made  in  South- 
em  Railway  Co.  v.  O'Bryan,  119  Ga.  150,  45 
S.  E.  1001  (2),  and  in  that  case  the  Supreme 
Court  said:  "It  is  improper  for  the  judge  to 
charge  on  the  subject  of  impeachment  by  proof 
of  general  bad  character,  unless  some  attempt 
has  been  made  to  thus  impeach  a  witness.  Such 
an  error,  however,  would  not  generally  be  a 
sufficient  reason  for  the  reversal  of  a  judgment." 
There  is  nothing  in  the  instant  case  that  takes 
it  out  of  the  general  rule.  See  Mills  v.  Pope, 
20  Ga.  App.  820,  93  S.  E.  559  (2) ;  Amersou 
V.  State,  18  Ga.  App.  177,  88  S.  E.  998  (6). 
The  cases  cited  on  this  point  in  the  brief  of 
counsel  for  plaintiff  in  error  are  easily  differen- 


tiated from  this  case,  and  in  those  cases  there  is 
nothing  decided  in  conflict  with  the  present  rul- 
ing. 

3.  Cbihinal  Law  ^=9696(2),  921,  954(4),  1092 
(4)  —  Admissibility  of  EJvidbncb  — Objec- 
tion—]11otion  FOB  New  Trial. 

"All  evidence  is  admitted  as  of  course,  un- 
less a  valid  ground  of  objection  is  interposed, 
the  burden  being  on  the  objecting  party  to  state 
at  the  time  some  specific  reason  why  it  should 
not  be  admitted.  A  failure  to  make  such  ob- 
jection will  be  treated  as  a  waiver,  and  prevent 
the  court,  on  a  motion  for  a  new  trial,  from 
inquiring  as  to  the  competency  of  the  evidence.'' 
Andrews  v.  State,  118  Ga.  1,  43  S.  E.  852  (1). 
**It  is  a  well-established  rule  of  practice  that  a 
ground  of  a  motion  for  new  trial  based  upon 
the  admission  of  evidence  should  state  the  ob- 
jection made  to  the  evidence,  and  that  such  ob- 
jection was  urged  at  the  time  the  objection  was 
made;  otherwise  no  question  is  raised  for  de- 
termination. Hill  V.  Chastain,  138  Ga.  750, 
75  S.  E.  1130;  Dunn  v.  Evans,  139  Ga.  741  (3), 
742,  78  S.  E.  122;  Chambers  v.  State,  141 
Ga.  662,  81  S.  E.  880 ;  G.  &  F.  Ry.  Co.  v.  SU- 
pleton,  143  Ga.  46,  84  S.  E.  120."  City  of 
Rome  V.  McWUliams,  145  Ga.  191,  88  S.  E. 
931  (2).  As  ground  9  of  the  motion  for  a  new 
trial  fails  to  show  that  at  the  trial  objection  was 
made  to  the  admission  of  the  evidence  complain- 
ed of  therein,  under  the  above  decisions  cited  no 
question  is  raised  for  determination  by  this 
court.  See,  also,  National  Council  Junior  Or- 
der United  American  Mechanics  v.  Van  Giesen, 
20  Ga.  App.  211,  92  S.  E.  1022  (2). 

(a)  The  same  alleged  error  is  complained  of 
in  the  bill  of  exceptions,  but  the  exception  there 
taken  in  regard  to  it  cannot  be  considered,  as 
the  bill  of  exceptions  was  not  tendered  within 
20  days  from  the  ruling  of  which  complaint  is 
made,  and  there  are  no  exceptions  pendente 
lite.  Gaines  v.  State,  108  Ga.  772,  33  S.  E. 
632  (1) ;  Banks  v.  State,  114  Ga.  115,  39  S.  E. 
947  d) ;  Regopoulas  v.  State,  115  Ga.  232,  41 
S.  E.  619  (1);  Wheeler  v.  State,  4  Ga.  App. 
325,  61  S.  E.  409  (6). 

4.  ChABOS  OF  OOUBTS. 

When  considered  in  connection  with  the  re- 
mainder of  charge  of  the  court  and  in  the  light 
of  the  evidence,  there  is  no  error  in  any  of  the 
excerpts  from  the  charge  embodied  in  other 
grounds  of  the  motion  for  new  trial. 

5.  Evidence  to  Show  Venxje. 

The  venue  of  the  crime  was  shown  by  the 
evidence. 

6.  Cbihinal  Law  ^=>828  —  Instruction— 
Wbiobt  of  Evidence  as  to  Good  Chab- 

ACTEB. 

"In  the  absence  of  a  written  request,  the 
court  did  not  err  in  failing  to  charge  on  the 
weight  to  be  given  to  evidence  of  good  charac- 
ter."   McLendon  v.  State,  7  Ga.  App.  687.  67 

5.  E.  846  (2) :  Mills  v.  State,  17  Ga.  App.  116, 
86  S.  E.  280  (1);  Ellison  v.  State,  137  Ga. 
193,  73  S.  E.  255  (7). 

7.  Cbihinal  Law  ^s»814(17)— Cibcumstan- 
TiAL  Evidence— Chabge. 

**  'The  case  was  not  one  depending  wholly 
upon  circumstantial  evidence,  and  it  furnished 
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no  gronnd  for  a  new  trial  that  the  court  failed 
to  diarge  the  law  touching  such  eyidence.'  di- 
ett  y.  State,  132  Ga.  36,  63  S.  E.  626.  See, 
also,  Hicks  v.  Stote,  146  Ga.  221  (4),  91  S.  E. 
57 ;  Smith  ▼.  State,  11  Ga.  App.  80  (10),  74  S. 
E.  711;  FuUer  v.  State,  10  Ga.  App.  34  (2), 
72  S.  E.  515."  Conley  v.  State,  21  Ga.  App. 
135,  94  S.  B.  261  (4). 

8.  Gbihinal  L.A.W  «s»824(ll),  828— Confes- 
sions-^ Weight--Chabok. 

"Though  the  evidence  authorized  a  charge  to 
the  jury  on  the  law  of  confessions,  failure  to 
instruct  them  on  that  subject,  in  the  absence  of 
an  appropriate  written  request  that  they  be  so 
instructed,  is  not  cause  for  a  new  trial."  Cook 
▼.  State,  9  Ga.  App.  208,  70  S.  E.  1019  (2). 
''In  the  absence  of  a  special  request  so  to  do, 
the  court  is  not  bound  to  charge  Pen.  Code  1910, 
§  1005,  as  to  the  weight  to  be  given  confessions. 
Malone  ▼.  State,  77  Ga.  768  (5);  Sellers  v. 
State,  99  Ga.  212  [25  S.  B.  178]."  Walker  v. 
State,  118  Ga.  34  (3),  44  S.  E.  850.  The  prin- 
ciple announced  in  these  cases  disposes  of  the 
ground  complaining  of  the  failure  of  the  judge 
to  charge  the  jury  upon  the  subject  of  "confes- 
sions and  admissions." 

9.   SUFFICIENCT    OF   BTIDKNCE. 

There  was  evidence  to  support  the  finding  of 
the  jury. 

Error  from  City  Court  of  Greensboro;  J. 
P.  Brown,  Judge. 

J.  A.  Scarboro  was  convicte-I  of  an  offense, 
his  motion  for  a  new  trial  was  denied,  and 
he  brings  error.    Affirmed. 

John  B.  Gamine,  of  Athens,  for  plaintiff  in 
error. 

Doyle  Campbell,  Sol.  Gen.,  of  Montlcello, 
and  Miles  W.  Lewis,  Sol.,  of  Greensboro,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirined. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  oon- 
cnr. 


(23  Qa.  App.  768) 

HIGGINBOTHAM  t.  ROME  RT.  &  LIGHT 

CO.    (No.  10154.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  16, 1919.) 

(SyUahus  hy  the  Court,/ 

Elbotbicitt    <d=»16(7)— Injttbibs— Pboxikate 
Cause— Intsbtenino  Act  or  Independent 
Agbnct. 
The   undisputed    evidence   dearly    showing 
that,  even  if  the  defendant  company  was  negli- 
gent as  alleged,  the  direct  and  proximate  cause 
of  the  homicide  sued  for  wag  the  intervening  act 
of  a  separate  and  independent  agency,  the  ver- 
dict for  the  defendant  was  not  only  authorized, 
hut  demanded,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  triaL 

Stephens,  J.,  dissenting. 


Error  from  Superior  Ck>urt,  Floyd  CJounty; 
Moses  Wright,  Judge. 

Action  by  Vinnie  Higginbotham  against 
the  Rome  Railway  &  Light  Company.  Ver- 
dict for  defendant,  motion  for  new  trial  de* 
nled,  and  plaintiff  excepts  and  brings  error. 
Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  in 
error. 

Dean  A  Dean,  of  Rome,  for  defendant  In 
error, 

BROTLES,  P.  J.  Vinnie  Higginbotham 
sued  the  Rome  Railway  A  Light  Company 
for  damages  on  account  of  the  bomldde  of 
her  husband,  Tom  HigginbothauL  A  verdict 
for  the  defendant  was  returned,  and  the 
plaintiff  excepted  to  the  court's  refusal  to 
grant  a  new  triaL  Her  counsel  state  in  their 
brief  that  the  evidence  showed  the  following 
state  of  facts : 

"The  defendant  had  a  line  of  wires,  heavily 
charged  with  electricity,  strung  along  the  side 
of  the  Summerville  road,  within  the  limits  of 
the  city  of  Rome,  on  a  pole  about  12  or  14 
feet  in  height  This  pole  was  about  75  feet 
from  a  railroad  trestle.  The  wires  stretched 
from  this  pole  to  a  knob  underneath  the  trestle. 
The  pole  was  at  th.e  base  of  a  5rfoot  embank- 
ment, and  between  the  pole  and  that  part  of  the 
trestle  where  the  wires  were  attached  there 
was  an  embankment  or  elevation  several  feet 
above  the  mean  level  of  the  base  of  the  afore- 
said pole.  About  midway  between  this  pole  and 
the  trestle  there  was  a  much-used  pathway, 
which  had  been  in  constant  use  for  15  or  20 
years.  Ordinarily,  prior  to  the  intervening 
cause  that  was  responsible  for  the  death  of  Tom 
Higginbotiiam,  the  wires  were  only  4^  to  5 
feet  (according  to  different  witnesses)  above  the 
ground.  The  wires  had  been  in  this  condition 
for  a  considerable  length  of  time.  Every  witness 
who  testified  as  to  this  fact  stated  that  a  man 
could  reach  the  wire  at  any  time  over  this  path- 
way. One  Saturday  afternoon,  about  3  o'dodc, 
a  blast  was  shot  by  the  city  of  Rome  gang,  and 
a  rock  knocked  one  of  the  wires  from  its  moor- 
ing on  the  pole  and  caused  It  to  sag  or  bow  to 
within  a  few  feet  of  the  ground;  the  height  be- 
ing less  than  the  height  of  an  ordinaiy  man. 
Immediately  a  volunteer,  at  the  request  of  the 
guard  of  the  city  gang,  called  the  head  office  of 
the  defendant  and  notified  it  of  the  accident, 
and  asked  that  a  man  be  sent  to  repair  the 
same.  Tlie  party  answering  the  telephone 
agreed  to  do  this.  However,  the  defendant  de- 
nied receiving  the  message,  and  the  plaintiff  wss 
never  able  to  show  that  such  message  wss 
received  by  defendant.  The  wire  remained  donn 
until  the  next  day,  although  the  current  was  cut 
off  soon  after  the  homicide  of  plaintiff's  hus- 
band. The  wire  had  been  strung  there  for  12 
or  15  years,  and  the  insulation  had*  rotted  off. 
The  company  admitted  that  it  made  no  regular 
inspection  rounds,  and  had  no  inspector,  but  d^ 
pended  on  its  regular  employes,  in  their  rounds, 
discovering  and  making  known  any  defects  or 
accidents.  About  midnight  on  the  date  on  whicb 
the  wire  was  knocked  off,  plaintiff's  husbsnd 
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was  walking  along  tliis  pathway,  as  had  been 
his  custom  for  a  number  of  years  [italics  oars], 
and  came  in  contact  with  the  fallen  wire  and 
was  instantly  killed.  He  was  not  taken  loose 
from  the  wire  until  one  of  the  defendant's  em- 
ploy^ ciit  off  the  current  The  defendant  ad- 
mitted that  it  owned  the  wires  and  furnished 
the  current,  but  defended  solely  on  the  ground 
that  the  primary  cause  of  the  accident  was  the 
direct  or  proximate  result  of  the  act  of  the  city 
of  Rome  in  shooting  the  blast." 
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Adopting  as  our  own  this  statement  of 
facts,  it  clearly  appears  to  us  that,  even  if 
the  defendant  was  negligent  as  alleged  In  the 
declaration,  the  effective  and  proximate 
cause  of  the  homicide  of  the  plaintifiTs  hus- 
band was  the  intervening  act  of  a  separate 
and  independent  agency,  the  city  of  Rome, 
and  that  the  verdict  in  favor  of  the  defend- 
ant was  not  only  authorized  but  demanded. 
See,  in  this  connection.  Perry  v.  Central  Rail- 
road, 66  Ga.  745  (5);  Mayor  and  Council  of 
Macon  v.  Dykes,  103  Ga.  847,  31  S.  B.  443; 
AndrewsT  v.  Kinsel,  114  Ga.  390  ;i  Beckham 
V.  Seaboard  Air  Line  Ry.,  127  Ga.  550,  56  S. 
B.  638. 12  L.  R.  A.  (N.  S.)  476  (2) ;  Postal  Tele- 
graph-Cable Co.  V.  Kelly,  134  Ga.  218,  67  S.  B. 
803 ;  Southern  Ry.  Co.  v.  Barber,  12  Ga.  App. 
286,  77  S.  R  172;  Atlantic  Coast  Line  R, 
R.  Co.  V.  Adeeb,  15  Ga.  App.  842,  84 
S.  B.  316;  Anderson  v.  Baltimore  &  Ohio 
R,  R.  O).,  74  W.  Va.  17,  81  S.  B.  579,  51  L.  R. 
A.  (N.  S.)  888;  Harton  v.  Forest  City  Tel.  Co., 
146  N.  C.  429,  59  S.  E.  1022, 14  L.  R.  A.  (N.  S.) 
956,  14  Ann.  Cas.  390;  American  Bridge  Co. 
▼.  Seeds,  144  Fed.  605,  75  C.  C.  A.  407,  11  L. 
R.  A.  (N.  S.)  1041 ;  Cole  v.  German  Savings 
&  Loan  Society,  124  Fed.  113,  59  C.  C.  A.  593, 
63  L^  R.  A.  416;  Stone  v.  Boston  &  Albany 
R.  R.  Co.,  171  Mass.  536,  51  N.  B.  1,  41  L.  R. 
A.  794;  Leeds  v.  New  York  Telephone  Co.,  178 
N.  Y.  118,  70  N.  B.  219 ;  Curtis  on  Law  of 
Electricity,  §$  435,  439,  441,  443,  444;  1 
Thompson  on  Negligence,  §§  55,  56,  57. 

The  above  ruling  being  controlling  in  the 
case,  it  is  unnecessary  to  consider  the  spe- 
cial grounds  of  the  motion  for  a  new  trial,  as 
they  complain  only  of  errors  in  the  charge  of 
the  court  and  of  the  court's  refusal  to  give 
certain  requests  to  charge. 

Judgment  affirmed. 

.    BLOOD  WORTH,  J.,  concurs. 

STEPHENS,  J.  (dissenting).  It  is  undis- 
puted that  an  electric  wire  belonging  to  the 
defendant  company  was  knocked  from  its 
fastening,  from  a  pole,  and  fell  to  the  ground, 
as  a  result  of  blasting  hi  the  vicinity,  done 
by  the  city  of  Rome.  While  this  alone  was 
an  independent  agency,  yet  I  do  not  think  it 
can  be  said  that,  under  the  undisputed  evi- 
dence, it  was  the  proximate  cause  of  the  in- 
jury to  plaintiff's  husband,  who  was  killed 
by  coming  in  contact  with  the  wire  while  it 
lay,  heavily  charged  with  electricity,  in  close 

1  40  S.  E.  300,  88  Am.  St.  Rep.  25. 


proximity  to  the  ground,  across  a  path  over 
which  the  deceased  was  traveling. 

Pldlntiff  charges  that  it  was  negligence 
upon  the  part  of  the  defendant  company  to 
have  so  erected  its  pole  and  strung  its  wire 
that  the  latter  was  only  5^  feet  above  the 
ground  across  said  pathway;  to  have  so 
erected  the  pole  and  strung  the  wire  that  the 
latter  was  less  than  20  to  30  feet  above  the 
ground  at  places  'where  pedestrians  were 
accustomed  to  travel;  to  have  allowed  the 
wire  to  be  so  constructed  that  the  insulation 
was  worn  and  rotted,  and  furnished  no  pro- 
tection, against  harm  to  any  one  who  might 
come  in  contact  with  the  wire;  to  have 
erected  the  wire  for  the  purpose  of  conduct- 
ing electricity  of  a  heavy  voltage  in  such  a 
manner  that  the  wire  would,  if  it  should  fall 
from  the  pole,  sag  or  swing  in  close  proxim- 
ity to  the  ground,  so.  as  to  become  a  danger- 
ous menace  to  people  passing  over  the 
ground;  to  have  failed  to  remove  or  repair 
the  wire  after  defendant  had  been  informed 
of  its  having  been  knocked  down;  in  not  at- 
taching the  wire  to  a  pole  30  feet  from  the 
ground,  so  that,  even  though  the  glass  knob 
was  broken,  the  wire  would  not  have  sag- 
ged to  within  5H  feet  of  the  ground.  It  is 
charged  that  by  reason  of  these  acts  of  neg- 
ligence the  plaintiff's  husband  was  killed. 

There  was  evidence  to  the  effect  that  the 
wire,  after  it  was  knocked  from  the  pole  by 
tlie  blasting,  lay  In  dangerous  proximity 
to  the  ground  for  several  hours,  from  about 
the  middle  of  the  afternoon  until  about  the 
middle  of  the  following  night,  when  deceased 
came  in  contact  with  it  and  was  killed,  that 
the  wire  at  the  place  where  it  fell,  and  be- 
fore it  was  knocked  from  its  fastening  on 
the  pole,  was  strung  upon  a  pole  of  the 
height  of  about  10  or  12  feet  over  the  path- 
way where  plaintiff's  husband  was  killed; 
that  the  insulation  on  the  wire  was  worn  at 
this  place;  that  the  place  where  the  wire 
fell  and  where  the  deceased  came  in  contact 
with  it  was  a  frequently  traveled  pathway 
over  an  open  lot  As  there  was  evidence  to 
support  any  of  the  aforesaid  allegations  of 
negligence,  it  was  sufficient  to  raise  an  issue 
of  fact  for  the  Jury.  The  fact  alone  that  a 
wire  charged  with  electricity,  as  the  evi- 
dence in  this  case  shows,  sagged  and  lay  near 
the  ground,  from  some  time  in  the  afternoon 
until  the  middle  of  the  night,  was  sufficient 
to  raise  an  issue  of  negligence  for  the  Jury 
to  pass  upon,  and  it  cannot  be  said  that  the 
evidence  demanded  the  inference  that  the 
prior  act  of  blasting  was  the  proximate  cause 
of  the  injury.  See  Joyce  on  Electric  Law, 
§§  438b,  450.  There  being  an  issue  of  fact  up- 
on any  one  of  the  allegations  of  negligence, 
a  new  trial  should  be  granted  upon  the  fail- 
ure of  the  court  to  properly  submit  any  one 
of  the  plaintiff's  contentions  to  the  Jury. 
The  particular  allegation  of  negligence,  and 
which  was  supported  by  the  evidence,  and 
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which  the  court  failed  entirely  to  submit 
to  the  Jury,  was  that  defendant  company  was 
negligent  in  having  its  heavily  charged  wire 
strung  on  a  pole  "only  about  S^^  feet  above 
the  ground  across  the  pathway,"  causing  the 
wire,  afte.r  it  was  dislodged  from  the  pole,  to 
reach  near  to  the  ground  by  sagging.  It  was 
a  reasonable  Inference  for  the  jury  to  draw 
from  the  evidence  that,  if  the  wire  should 
fall  from  the  height  at  wliich  the  evidence 
shows  it  was  strung,  It  would  reach  within 
several  feet  of  the  ground  and  come  so  dose 
thereto  as  to  become  an  instrument  of  death 
and  be  a  menace  to  human  life.  It  certainly 
could  have  been  reasonably  anticipated  that 
the  wire  might  fall  or  be  knocked  from  the 
pole  by  some  cause — ^whether  from  the  par- 
ticular cause  shown  by  the  evidence  In  this 
case  or  not  Is  immaterial.  This  raises  an 
issue  as  to  whether  or  not  the  wire  being 
dangerously  strung  in  close  proximity  to  the 
ground,  or  whether  the  blasting  constituted 
the  proximate  cause  of  the  homicide.  From 
the  evidence  the  question  of  proximate  cause 
was  clearly  one  for  the  Jury.  In  addition, 
and  by  way  of  strengthening  plaintiff's  con- 
tentions, it  might  be  said  that  the  defendant 
could  have  reasonably  anticipated  that  the 
wire  might  be  knocked  from  its  fastening 
from  such  a  blasting  as  dislodged  it  In  the 
present  case,  since  the  city  of  Rome  had 
been  intermittently  blasting  In  this  immedi- 
ate vicinity  for  a  number  of  years,  and  the 
defendant  in  the  exercise  of  ordinary  care 
might  have  known  of  it 

The  Supreme  Court  of  Georgia,  in  the  case 
of  Southern  Railway  Co.  v.  Webb,  116  Ga. 
152,  42  S.  m  395,  59  L.  R.  A.  109,  held  that— 

"While  the  general  rule  is  that  if.  subsequent- 
ly to  an  original  wrongful  or  negligent  act,  a 
new  cause  has  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the  former 
must  be  considered  as  too  remote,  still,  if  the 
character  of  the  intervening  act  claimed  to 
break  the  connection  between  the  original  wrong- 
ful act,  and  the  subsequent  injury  was  such 
that  its  probable  or  natural  consequences  could 
reasonably  have  been  anticipated,  apprehended, 
or  foreseen  by  the  original  wrongdoer,  the  catsal 
connection  is  not  broken,  and  the  original  wrong- 
doer is  responsible  for  all  the  consequences  re- 
sulting from  the  intervening  act." 

In  an  elaborate  opinion  by  Judge  Cobb  in 
that  case  many  authorities  are  quoted  with 
approval.  Among  the  quotations  are  the 
following : 

"A  tortious  act  may  have  several  conse- 
quences, concurrent  or  successive,  for  all  of 
which  the  first  tort-feasor  is  responsible.  It  is 
not  intervening  consequences,  but  intervening 
causes  which  relieve.  The  test  is  to  be  found, 
it  has  been  said,  not  in  the  number  of  inter- 
vening events  or  agents,  but  in  their  character, 
and  in  the  natural  and  probable  connection  be- 
tween the  wrong  done  and  in  the  injurious  con- 
sequence. So  long  as  it  affirmatively  appears 
that  the  mischief  is  attributable  to  the  original 
wrong  as  a  result  vhich  might  reasonably  have 


been  foreseen  as  probable,  legal  liability  con- 
tinues."   Watson's  Personal  Injuries,  |  58. 

"Some  authorities  have  formulated  rules  on 
this  subject  designed  for  general  application, 
as  that  the  defendant  is  not  responsible  where 
there  has  intervened  the  willful  wrong  of  a  thii^ 
person,  or  is  liable  where  such  act  is  of  a  negli- 
gent character  merely.  But  the  better  doctrine 
is  believed  to  be  that  whether  or  not  the  inteiy 
vening  act  of  a  third  person  will  render  the 
earlier  act  too  remote  depends,  simply,  upon 
whether  the  concurrence  of  such  intervening  act 
might  reasonably  have  been  anticipated  by  the 
defendant."    Id.  |  71. 

In  Pittsburgh  Railway  Oo.  v.  Taylor,  104 
Pa.  315,  49  Am.  Rep.  580,  it  Is  said : 

"In  determining  what  is  proximate  cause  the 
true  rule  is  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence,  sudi 
a  consequence  as  under  the  surrounding  circum- 
stances of  the  case  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to  flow 
from  his  act." 

In  Lane  ▼.  Atlantic  Works,  111  Mass.  139, 
it  is  said : 

'*The  injury  must  be  the  direct  result  of  the 
misconduct  charged;  but  it  will  not  be  consid- 
ered too  remote  if,  according  to  the  usual  ex- 
perience of  mankind,  the  result  ought  to  have 
been  apprehended.  The  act  of  a  third  person, 
intervening  and  contributing  a  condition  neces- 
sary to  the  injurious  effect  of  the  original  neg- 
ligence, will  not  excuse  the  first  wrongdoer,  if 
such  act  ought  to  have  been  foreseen.  The  origi- 
nal negligence  still  remains  a  culpable  and  di- 
rect cause  of  the  injury.  The  test  is  to  be 
found  in  the  probable  injurious  consequences 
which  were  to  be  anticipated,  not  in  the  num- 
ber of  subsequent  events  and  agencies  which 
'  might  arise." 

In  Seale  ▼.  Railway  Co^  65  Tex.  278,  57 
Am.  Rep.  602»  it  is  said : 

"If  the  intervening  cause  and  its  probable  or 
reasonable  consequences  be  such  as  could  rea- 
sonably have  been  anticipated  by  the  original 
wrongdoer,  the  current  of  authority  seems  to  be 
that  the  connection  is  not  broken." 

In  the  case  of  Valdosta  Street  Railway  Co. 
V.  Fenn,  11  Ga.  App.  586,  75  S.  EL  984  (3), 
the  Court  of  Appeals  held : 

"The  question  of  proximate  cause  depends 
upon  the  facts  of  each  particular  case^  and,  in 
ascertaining  in  a  particular  case  what  was  the 
proximate  cause  of  the  injury,  the  conclusion 
reached  depends  upon  whether  the  injury  alleged 
was  such  a  natural  and  probable  consequejice, 
under  the  circumstances  of  the -case,  as  that  it 
might  and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  ensue  from  his  act  The 
jury  were  authorized  to  find  in  this  case  that 
the  act  of  the  child  was  not  a  proximate  cause, 
but  that  the  motorman*  in  leaving  his  car  in 
such  condition  that  a  child  could  set  it  in  mo- 
tion, was  the  prime  and  underlying  essential  and 
efficient  cause  of  the  injury." 

See,  also,  in  this  connection,  Atlantic 
Coast  line  Ry.  Co.  v.  Barton,  14  Ga.  App^ 
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160,^  S.  B.  630  (6)^  Bonner  v.  Standard  |  Willis  Bruce  Dowd,   as  executor,  and  the 

American  Surety  Company  of  New  York,  as 
surety  on  bis  bond,  and  another.  BYom  the 
decree  rendered,  the  American  Surety  Com- 
pany appeals.    AfOrmed. 


Oil  Co.,  22  Ga.  App.  532,  96  S.  E.  573,  and 
cases  cited. 

A  number  of  authorities  along  this  line 
could  be  quoted,  but  the  above  are  sufKcient 
There  being  clearly  an  issue  of  fact  for 
the  Jury,  and  the  trial  judge  having  failed, 
as  set  out  in  the  amendment  to  the  motion  for 
a  new  trial,  to  properly  submilt  to  the  Jury, 
after  having  been  timely  requested  to  do  so, 
the  question  as  to  whether  or  not  the  dose 
proximity  in  which  the  wire  was  erected  to 
the  ground  was  the  proximate  cause  of  the 
Injury,  a  new  trial  should  be  granted. 


a25  Va.  1) 

AMERICAN  SURETY  CO.  OF  NEW  YORK 
V.  QUINCEY  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  EXECUTOBS  AND  Administbatobs     €=»506 
(3)— -Ex  FaKTE  AOCOUNIV-OONFIBllATION   BT 

Failube  TO   Except— Opening— EviDENCB. 

Conceding  that  ex  parte  account  of  execu- 
tors stood  confirmed  at  end  of  30  days  from 
filing  thereof,  no  exceptions  having,  been  filed 
thereto,  as  provided  by  Code  1904,  §  2698»  evi- 
dence of  misappropriation  biy  .executor  and 
fraudulent  entries  held  sufficient  to  authorize 
court  to  order  a  reference  of  issue,  under  rule 
that  good  cause  for  reopening  account  must  be 
made  before  a  reference  can  be  had. 

2.  EXECUTOBS    AND    ADMINISTBATOBS      ^=»528 
(4)~BONDO— LlABILITT       OF       SUBETY— Au- 

thobitt  undeb  will  —  knowledge   of 
Facts. 

Where  surety  company  on  bond  of  executor 
knew  before  issuance  of  bond  that  main  reason 
for  appointment  of  foreign  executor  as  execu- 
tor in  Virginia  was  to  handle  money  coming 
from  sale  of  real  estate  involved  in  litigation, 
and  entered  into  arrangement  whereby  money 
coming  into  hands  of  executor  would  be  under 
joint  control,  and  surety  company  compelled  giv- 
ing of  new  bond  because  of  violation  of  that 
arrangement,  it  cannot  urge  that  under  will 
executor  had  no  authority  to  sell  real  estate,  or 
collect  rents  and  .profits  therefrom,  and  that 
therefore  it  was  not  liable  under  bond  requiring 
faithful  discharge  of  duties  of  office. 

3.  executobs  and  administbatobs  ^=:»532 
—Bond  of  Ancillaby  Executob— Liabili- 
ty OF  Subety— Funds  Paid  to  DoiaciuABY 
Executob. 

Surety  on  bond  of  Virginia  executor  can- 
not escape  liability  for  misappropriation  of 
funds  coming  rightfully  into  his  hands  by  fact 
that  he  turned  over  such  funds  to  himself  as 
New  Tork  executor  without  approval  of  the 
court,  and  as  taxes  not  having  been  paid  as  re- 
quired by  Code  1904,  §  492b,  the  fund  could 
not  be  paid  out. 

Appeal  from  Chancery  Court  of  Rtchmond. 

Suit  to  surdiarge  settlement  of  executor 
by  Chas.   E.   Quincey  and  another  against 


Wellford  &  Taylor,  of  Richmond,  fov 
appellant 

David  Meade  White  and  S.  A.  Anderson, 
both  of  Richmond,  for  appellee. 


KELLY,  J.  Florence  B.  Quincey,  a  resi- 
dent of  New  York,  died  June  1,  1909,  leaving 
a  will,  made  a  few  days  prior  thereto,  which 
contained  the  following  provisions  pertinent 
to  this  controverflcy: 

"Second.  I  will,  devise  and  bequeath  in  trust 
for  my  beloved  son,  Chas.  B.  Quincey,  Jr.,  as 
hereinafter  set  out  all  the  remainder  of  my 
property,  real,  personal  and  mixed,  of  what* 
ever  kind,  and  wherever  situated,  and  for  the 
purpose  of  carrying  out  this  clause  of  my  will, 
I  direct  that  my  executor  hereinafter  named 
shall  make  as  speedy  a  settlement  of  my  estate 
as  is  practicable,  and  that,  upon  the  settlement 
of  my  estate,  he  transfer  and  turn  over  to  the 
trustees  hereinafter  named  for  the  use  and 
benefit  of  my  beloved  son,  Charles  B.  Quincey, 
Jr.,  as  hereinafter  set  out  all  the  remainder 
of  my  estdte  in  kind,  including  moneys,  other 
personal  property,  real  and  mixed  property,, 
and,  for  this  purpose,  I  invest  my  said  executor 
with  full  power  to  sign,  acknowledge  and  de- 
liver all  instruments  necessary  to  the  passing 
of  the  legal  title  in  all  said  property  to  the 
said  trustee,  and  I  impose  upon  my  said  execu- 
tor the  duty  thus  to  sign,  acknowledge  and  de- 
liver all  said  instruments. 

'Third.  I  hereby  nominate  and  appoint  the 
Rev.  Parker  Morgan,  who  resides  at  the  date  of 
the  execution  of  tiiis  will  at  or  near  the  comer 
of  Forty-Fifth  street  and  Fifth  avenue,  in  New 
York  City,  trustee  under  this  will  for  my  said 
son,  Chas.  B.  Quincey,  Jr.,  and  I  now  pre- 
scribe the  following  rules  and  directions  to 
govern  the  trust  hereby  and  herein  created,  in 
addition  to  such  rules  and  requirements  as  may 
be  imposed  by  statute  in  such  cases:  The  said 
trustee  shall  receive  from  my  executor,  here- 
inafter named  at  the  time  of  the  settlement  of 
my  estate  all  the  residue  of  my  said  estate  of 
whatever  kind  and  wherever  situated,  and  he 
shall  hold  the  same  in  trust  for  the  use  and 
benefit  of  my  said  son,  Chas.  B.  Quincey,  Jr., 
and  he  shall  manage  and  control  the  same  for 
his  use  and  benefit    •    •    • 

"Fourth.  I  hereby  nominate  and  appoint  Wil- 
lis Bruce  Dowd,  whose  address  at  the  date  of 
the  execution  of  this  will  is  141  Broadway,  New 
York  City,  N.  Y.,  to  be  the  executor  of  this 
my  last  will  and  testament,  clothing  him  with 
all  the  powers  and  imposing  upon  him  all  the 
duties  set  out  in  this  will  and  testament  and 
all  those  prescribed  by  law  and  statute." 


The  original  will  was  probated  in  New 
York,  June  29,  1909,  and  a  duly  authenticat- 
ed copy  thereof  was  admitted  to  probate  in 
the  chancery  court  of  the  city  of  Richmond 
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July  14,  1909.  Willis  B.  Dowd,  the  executor 
therein  named,  qualified  as  such  In  New  York 
on  June  29,  1909,  and  in  Virginia  on  May  18, 
1910. 

No  bond  was  required  of  or  given  by  the 
executor  in  New  York,  but  when  he  qualified 
in  Virginia  he  executed  a  bond  in  the  penalty 
of  $40,000,  with  the  American  Surety  Com- 
pany of  New  York  as  his  surety.  Some 
months  later,  on  October  24,  1910,  on  the 
motion  of  the  American  Surety  Company, 
the  chancery  court  of  the  city  of  Richmond 
entered  an  order  requiring  the  executor  to 
give  a  new  bond  In  a  like  penalty,  and  at 
the  same  time,  on  the  motion  of  the  surety 
company,  directed  him  to  file  within  30  days 
from  the  date  of  that  order,  with  the  com- 
missioner of  accounts,  a  full  report  of  his 
transiactions  as  executor  in  the  state  of  Vir- 
ginia. 

The  new  bond  was  given  on  December  22, 
1910,  with  the  National  Surety  Company  as 
surety,  and  on  December  27,  1910,  the  ex- 
ecutor filed  with  the  commissioner  of  ac- 
counts a  statement  purporting  to  cover  his 
transactions  as  executor  in  Virginia.  The 
commissioner  declined  to  allow  some  of  the 
disbur&iBments  claimed  by  the  executor*  And, 
nearly  two  years  later,  returned  to  the  clerk's 
oflice  a  statement  showing  money  received 
and  paid  out  by  the  executor  in  his  capacity 
as  such  in  this  state.  The  receipts  and  dis- 
bursements shown  in  this  statement  balanced 
each  other,  but  a  disbursement  of  $9,759.40 
purported  to  be  a  payment  from  Dowd  as 
executor  in  Virginia  to  himself  as  executor 
in  New  York,  and  this  is  the  principal  oc- 
casion and  subject  of  this  controversy.  The 
report  of  the  commissioner  of  accounts  re- 
mained in  the  clerk's  ofiSce  for  more  than  30 
days  without  any  exceptions  thereto,  but 
it  was  never  formally  confirmed  or  record- 
ed. The  judge  of  the  chancery  court  makes 
the  following  comment  thereon: 

''The  report  on  its  face  showed  that  the  prop- 
erty was  assessed  for  taxes  for  1911  and  1912 
and  these  taxes  were  not  paid,  and  in  my  judg- 
ment the  account  showed  error  to  this  extent 
upon  the  face  of  it,  and  could  not  be  confirmed. 
With  the  taxes  unpaid,  no  amount  could  be 
properly  disbursed.  Section  492b,  Pollard's 
Code  1904." 

This  suit  was  brought  by  Chas.  E.  Quincey, 
Jr.,  and  his  father,  Chas.  E.  Quincey  (the 
latter  being  the  husband  of  the  testatrix  and 
interested  as  tenant  by  the  curtesy  in  cer- 
tain of  the  property  passing  by  the  will),  to 
surcharge  and  falsify  the  ex  parte  settlement 
of  the  executor's  account;  to  require  the 
sureties  to  pay  such  sums  of  money  as  might 
be  found  to  be  due  by  each  of  them  by  rea- 
son of  the  failure  of  the  executor  to  faith- 
fully discharge  the  duties  of  his  oflice;  to 
have  the  estate  administered  and  settled  by 
the  court ;  and  for  general  relief. 


The  cause  waa  referred  to  John  B.  IflQor, 
a  commissioner  in  chancery,  to  state  and  set- 
tle the  Virginia  accounts  of  Dowd  as  executor. 
In  an  elaborate  and  ably  prepared  report, 
in  which  Commissioner  Minor  dealt  witti  all 
the  questions  of  law  and  fact  in  the  case, 
he  rejected  the  credit  of  19,759.40,  disallowed 
commissions,  and  reported  that  the  executor 
was  indebted  to  the  estate  in  Virginia  In  a 
total  sum  of  $10,966.72,  as  of  December  24» 
1911,  of  which  $8,224.48  was  chargeable  to 
the  American  Surety  Company,  and  $2,742^24 
to  the  National  Surety  Company.  The  Na- 
tional Surety  Company  settled  Its  liability  by 
paying  $2,000,  which  was  agreed  to  on  behalf 
of  the  Quinceys  and  accepted  in  full.  Hie 
American  Surety  Company,  however,  resisted 
the  liability  and  filed  numerous  exceptions 
to  the  report  of  the  commissioner.  These 
exceptions  were  overruled,  and  a  decree  was 
entered  confirming  the  report  and  directing 
payment  by  the  American  Surety  Company 
of  the  sum  above  indicated  as  its  liability  on 
itsi  bond.  From  that  decree  this  appeal  was 
allowed. 

A  demurrer  to  the  amended  bill,  apon 
which  the  cause  was  heard,  was  overruled, 
and  this  action  on  the  part  of  the  trial 
court  is  assigned  as  error.  The  ruling  com- 
plained of  was  plainly  right,  and,  except 
in  so  far  as  the  demurrer  raised  questions 
arising  on  the  final  hearing  and  hereinafter 
disposed  of,  does  not  call  for  any  discussion. 

The  next  assignment  of  error  goes  to  the 
merits  of  the  case,  and,  stated  generally,  is 
a  denial  of  the  complainants'  right  to  a  decree 
against  the  American  Surety  Company  for 
the  amount  reported  against  it  by  the  com- 
missioner and  approved  by  the  court. 

The  first  proposition  advanced  in  sup- 
port of  this  assignment  is  that  the  evidence 
was  not  sufl^cient  to  surcharge  and  falsify 
the  ex  parte  account,  and  that  therefore 
there  should  have  been  no  reference  to  a  com- 
missioner, but,  instead,  a  decree  dismissing 
the  bill. 

[1]  Conceding  without  discussion  that  the 
ex  parte  account  was  such  as  to  fall  within 
the  provisions  of  section  2608  of  the  Code, 
and  that  therefore,  in   the  absence  of  ex- 
ceptions, it  stood  confirmed  at  the  expiration 
of  30  days  from  the  filing  thereof,  the  lower 
court  was  entirely  right  in  referring  the  cause 
to  a  commissioner.    It  is  quite  true,  as  con- 
tended, that  the  burden  is  on  the  complainant, 
in  a  suit  to  surcharge  and  falsify  a  due  and 
regular  ex  parte  account,  to  show  good  cause 
for  reopening  the  same  before  a  decree  of 
reference  can  be  properly  entered.     Wyllie 
v.  Venable,  4  Munf.  (18  Va.)  369;  2  Bart 
Chancery  Practice,  682 ;  Robinett  v.  Robhiett, 
92  Va.  124,  22  S.  E.  856.     But  in  this  case 
the   requirements  of   this   rule  of  practice 
were  abundantly  met    Before  the  decree  of 
reference  was  entered,  proof  had  been  taken 
showing  that  the  executor  had  misappropriat- 
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ed  the  fnnds  for  which  he  had  taken  credit  in 
his  Virginia  accounts,  and  that  the  settle- 
ment itself  was  hased  in  the  main  upon  fic- 
titious and  fraudulent  entries.  Without  go- 
ing into  the  several  items  of  the  account,  or 
reciting  with  any  particularity  the  evidence 
in  regard  thereto,  it  is  sufficient  to  say  that 
the  account  in  question  was,  as  stated  in  the 
decree  of  reference,  surcharged  and  falsified, 
and  that  the  settlement,  therefore,  became 
valueless  as  evidence.  Leake  v.  Leake,  75  Va. 
792,  803 ;  Owens  v.  Owens,  109  Va.  432,  434, 
63  S.  £.  990. 

There  were  11  exceptions  to  the  report  of 
Commissioner  Minor  by  the  American  Slnrety 
Company.'  These  exceptions  may  be  reduced 
to  two  fundamental  contentions  or  defenses — 
first,  that  the  greater  part-  of  the  funds  fe- 
ceived  by  Dowd  as  Virginia  executor  were 
derived  from  the  sale  of  real  estate,  that  the 
executor  was  not  given  power  by  the  will 
to  sell  real  estate  or  collect  rents  and  profits 
therefrom,  and  that  as  to  such  funds  the 
surety  ia  not  liable,  because  its  undertaking 
did  not  embrace  them;  and,  second,  that 
even  if  these  funds  were  lawfully  paid  to 
Dowd  as  executor  in  Virginia,  he  had  set- 
tled all  debts  and  expenses  of  the  estate  in 
that  jurisdiction  and  paid  over  the  residue 
of  the  funds  to  himself  as  New  York  execu- 
tor, thereby  fully  and  faithfully  discharging 
his  official  duty  in  this  State.  We  will  dis- 
cuss these  two  contentions  in  their  order. 

[2]  1.  The  condition  of  the  bond  executed 
by  the  American  Surety  Company  was  that 
Willis  B.  Dowd,  as  executor  of  the  last  will 
and  testament  of  Florence  Belle  Quincey, 
deceased,  should  faithfully  discharge  the 
duties  of  his  office.  Such  duties,  of  course, 
embraced  a  proper  accounting  for  funds 
coming  into  his  hands  under  the  provisions  of 
the  wilL 

The  record  leaves  no  room  to  doubt  that 
Mrs.  Quincey  expected  her  executor  in  the 
first  instance,  and  her  trustee  afterwards, 
to  handle  her  interest  in  what  is  known  as 
the  Ford  estate  in  Richmond.  Her  inter- 
est in  the  latter  was  originally  real  estate. 
At  the  time  of  her  death  several  suits,  which 
we  shall  designate  as  the  "Ford  suits,*'  were 
pending  for  a  determination  of  the  interests 
of  all  the  parties  in  the  Ford  estate.  Com- 
missioner Minor,  in  his  report  of  facts,  says: 


"1 


'Prior  to  the  institution  of  said  suits,  A«  J. 
Ford,  as  trustee,  had,  from  the  profits  of  said 
real  estate,  accumulated  and  added  to  the  trust 
estate  quite  a  large  amount  of  personal  estate. 

"The  chief  purpose  of  said  suits  seems  to  have 
been  to  secure  an  interpretation  of  said  deed  of 
trust,  ascertain  the  interests  of  the  beneficiaries 
thereunder,  and  to  obtain  partition  of  the  real 
estate  and  the  distribution  of  the  proceeds  of 
the  trust  estate  (real  and  personal)  amongst 
those  entitled  thereto. 

"From  the  decree  entered  in  said  causes  on 
April  26.  1910  (Exhibit  B.  A.,  Jr.,  No.  2)  it 
appears  that  partial  distribution  had  thereto- 


fore been  made  among  the  beneficiaries  of  the 
money  and  proceeds  of  sale  of  personalty,  and 
that  in  said  previous  distributions  Florence 
Belle  Quincey  had  received  $25,149.40,  less 
than  her  one-fourth  share  of  the  amount  there- 
tofore distributed,  and  that  she  was  therefore 
entitled  to  have  this  amount  paid  to  her  out  of 
the  net  proceeds  of  the  trust  estate  (personalty 
and  real)  before  the  other  beneficiaries,  who 
had  received  more  than  their  proportions,  were 
to  further  participate  therein.  Schedule  A,  at- 
tached to  said  decree,  contains  a  Ust  of  the 
personal  and  real  estate  belonging  to  said  trust 
estate  then  remaining  unsold. 

"From  the  testimony  of  ESdgar  Allan,  Jr., 
pages  50-61,  it  appears  that  all  of  the  money 
which  had  been  distributed  prior  to  April  26, 
1910,  was  derived  from  income,  and  not  from 
sale  of  real  estate. 

"While  this  decree  was  not  entered  until  10 
months  After  the  death  of  Mra  Quincey,  her 
interest  in  the  Ford  estate  was  at>parently  the 
same  at  the  date  of  her  death  as  it  was  when 
said  decree  was  entered." 

Shortly  after  the  qualification  of  the  execu- 
tor and  the  execution  of  the  bond,  decrees 
were  entered  in  the  Ford  suits,  directing  the 
payment  to  him  in  Virginia  of  sums  amount- 
ing to  $13,209.02 ;  and  it  is  quite  dear  that 
the  American  Surety  Company  understood 
that  a  large  amount  of  money  from  this 
source  would  pass  through  the  hands  of  the 
executor.  The  facts  disclosed  by  the  evi- 
dence fully  warranted  the  learned  Judge  of 
the  lower  court  In  the  following  statement 
appearing  in  his  written  opinion  filed  in  this 
cause: 

"Even  the  American  Surety  Company,  before 
it  executed  the  bond  as  surety  for  Willis  B. 
Dowd  as  Virginia  executor,  knew  the  condition 
of  the  Ford  litigation;  it  knew  that  the  Ford 
property  had  been  ordered  sold  in  this  partition 
suit ;  it  knew  that  the  purpose  of  the  qualifica- 
tion of  Willis  B.  Dowd  as  executor  in  Virginia 
was  to  make  disbursements  of  the  proceeds  of 
sale  of  the  real  estate.*' 

Prior  to  the  execution  of  the  bond,  thc> 
Virginia  agent  for  the  surety  company  wrote 
to  the  New  York  manager  thereof  in  regard 
to  the  bond,  and  made  in  connection  there- 
with the  following  statement: 

"The  estate  in  Virginia  consists  of  decedent's 
interest  in  the  Ford  estate,  which  has  been  in 
litigation  for  a  number  of  years,  and  in  which 
decrees  have  recently  been  issued  appointing 
special  commissioners  for  sale  of  real  estate  and 
the  distribution  of  the  proceeds  thereof.' 


i» 


It  further  appears  that  the  American 
Surety  Company  had  a  private  arrangement 
with  the  executor  by  which  the  amounts 
coming  into  his  hands  as  such  would  be  held 
under  what  Is  known  as  a  joint  control,  and 
that  the  violation  by  the  executor  of  this 
private  agreement  in  handling  proceeds  of 
real  estate  was  the  controlling  reason  which 
induced   the  surety   company   to   seek  and 
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obtain  its  release  and  require  Dowd  to  give 
a  new  bond. 

Upon  a  comprehensiye  review  of  the  evi- 
dence. Commissioner  Minor  reported  to  tbe 
court  that  the  entire  from  of  $13,209.02,  com- 
ing into  the  hands  of  the  executor  in  Virginia 
under  orders  entered  in  the  Ford  suits,  was 
properly  payable  to  him  as  such  executor, 
and  that  his  bondsmen  were  therefore  liable 
for  a  proper  accounting  in  regard  thereto. 
We  have  no  difficulty  in  affirming  as  entirely 
correct  the  commissioner's  finding  of  fact  and 
of  law  in  this  regard.  Whether  the  funds 
from  the  Ford  estate  be  regarded  as  realty 
or  personalty,  they  were  funds  which  all  par- 
ties concerned  knew  the  executor  would  re- 
ceive. The  contract  of  the  surety  company 
comes  clearly  within  the  rule  of  law  which  is 
well  stated  as  follows  in  the  case  of  Mann  v. 
Mann,  Guardian,  119  Va.  634,  89  S.  E.  898: 

"It  is  very  true  that  the  liability  of  a  surety 
is  'always  strictissimi  juris  and  cannot  be  ex- 
tended by  construction.'  It  'is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of  his 
contract.'  But,  whatever  that  contract  is,  the 
surety  is  bound  by  it.  Its  terms  can  no  more 
be  restricted  by  implication  than  extended.  The 
same  rule,  too,  applies  as  in  the  case  of  any 
other  contract  with  respect  to  the  admissibili- 
ty or  nonadmissibility  of  extraneous  testimony 
of  intention  of  the  parties." 

[3]  2.  It  is  equally  clear  that  the  fictitious 
and  fraudulent  transfer — ^for  it  is  plainly 
not  to  be  otherwise  regarded  or  described — 
of  funds  from  Dowd  as  Virginia  executor  to 
Dowd  as  New  York  executor  had  no  force 
or  virtue  as  a  satisfaction  of  the  obligation 
of  the  bond.  This  result  would  seem  to  fol- 
low inevitably  and  unanswerably  from  our 
previous  conclusion  that  the  funds  in  ques- 
tion had  been  properly  turned  over  in  the 
first  instance  to  the  executor  in  Virginia. 
Having  come  regularly  and  lawfully  into 
the  hands  of  the  executor  in  the  Virginia  Ju- 
risdiction, they  could  not  be  properly  trans- 
ferred to  a  nonresident  representative  with- 
out tho  approval  of  the  local  court  This  is 
true  ns  a  general  principle  of  law;  and  it 
\S9  true  in  this  case  for  the  additional  reason 
that,  under  the  provisions  of  section  492b  of 
the  Code,  the  funds  in  the  hands  of  the  exec- 
utor in  Virginia  could  not  be  paid  out  or 
distributed  until  the  taxes  thereon  had  been 
paid. 

Discussion  of  this  branch  of  the  case  has 
been  carried  to  considerable  length  by  coun- 
sel, and  the  opposing  contentions  have  been 
ably  presented.  The  conclusion  which  we 
have  announced  is,  as  we  think,  supported  by 
the  great  yveight  of  authority,  and  we  are 
content  to  rest  it  upon  the  following  cita- 
tions: Moses  et  al.  v.  Hart's  Adm*r,  25  Graft. 
(66  Va.)  795 ;  Aspden  v.  Nixon,  4  How.  467, 11 
li.  Ed.  1059,  1073 ;  Byers  v.  McAuley,  149  U. 
S.  608, 13  Sup.  Ct.  906,  37  L.  Bd.  867 ;  Minor's 


Ck>nflict  of  Laws,  255;  Schouler  on  Wills 
and  Administration,  p.  395,  f  174;  18  Gyc. 
1247;  11  R.  G.  L.  pp.  411,  412. 

We  find  no  error  in  the  decree  complained 
of,  and  it  is  affirmed. 

Affirmed. 


(125  Va.  771) 
McCOY  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  18,  1919.) 

1.  Homicide  ^=»300<7)— Instbuction— Self* 
Defense— Applicabilitt  to  Evidence. 

In  a  murder  prosecution,  where  it  waa 
claimed  that  defendant  was  the  agsressor,  and 
the  only  provocation  waa  angry  words,  instruc- 
tion that  bare  fear,  unaccompanied  by  overt 
acts,  will  not  justify  a  killing  in  self-defense 
held  supported  by  the  evidence. 

2.  Homicide  ^=»300(15)-^lN8TEUcnoN»— Ssu^ 
Defense— Duty  to  Retreat. 

In  a  prosecution  for  murder,  an  instruc- 
tion that  unless  the  assault  is  so  fierce  or  of 
such  a  nature  as  to  prevent  it,  the  person  as- 
saulted should  retreat  so  far  as  he  reasonably 
can,  so  as  to  prevent  his  killing  his  adversary, 
was  erroneous,  as  ignoring  the  distinction  be- 
tween justifiable  and  excusable  homicide  in  aelf- 
defense. 

3.  Cbiminal  Law  ^=s>422(6),  1169(7)— Decla- 
BATiON  OF  Coindicteb— Review— Ha RifT.KSs 
Bbbob. 

In^a  prosecution  for  murder,  evidence  that 
one  jointly  indicted  with  defendant  ordered  two 
boys  immediately  before  the  shooting  to  leave 
waa  irrelevant,  but  harmless,  where  defendant 
waa  in  no  way  connected  therewith,  and  was 
not  shown  to  have  heard  the  remarks  nor  to 
have  acquiesced  therein. 

4.  Cbiminal  Law  ^»719(1)  —  Aboumbnt  of 
Counsel. 

In  a  prosecution  for  murder,  a  statement  by 
the  prosecuting  attorney  at  the  dose  of  his 
argument  that  the  way  a  certain  black  jack 
got  into  the  case  was  because,  after  the  shoot- 
ing, one  jointly  indicted  with  defendant  U&rew 
down  the  black  jack  beside  deceased  was  preju* 
didal  error,  as  not  being  supported  by  evi- 
dence. 

5.  Criminal  Law  ^s»730(7)  —  Rkmarsb  of 
Counsel— Curb  of  Errob. 

In  a  prosecution  for  paurder,  where  the 
prosecuting  attorney  without  justification  in  the 
evidence  stated  that  one  jointly  indicted  with 
defendant  threw  down  the  black  jack  beside  de- 
ceased after  the  shooting,  the  statement  by  the 
court  that  he  did  not  remember  the  evidence  as 
to  the  black  jack,  and  that  jury  should  not 
consider  statement  by  counsel  not  supported  by 
the  evidence,  furnished  no  protection  to  the 
defendant  against  counsel's  improper  remarks. 

Error  to  Circuit  Court,  DickeD8<Ki  County. 

Wm.  H.  McCoy  was  convicted  of  murder  in 
the  second  degree,  and  he  brings  error.  Re- 
versed. 


^=:>FoT  other  CAses  see  uune  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Va.i 


McCOY  V.  CX)MMON  WEALTH 

(99  S.B.) 


645 


Chase  &  McCoy  and  Sk'een  A  Skeen,  all  of 
Clintwood,  for  plaintiff  in  error. 

Jno.  B.  Saunders,  Atty.  Gen.*  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  F.  B.  Bichardson, 
of  Blciunond,  for  the  Commonwealth. 

BUBKS,  J.  Wm.  H.  McCoy  was  convicted 
of  murder  of  the  second  degree,  and  brings 
the  case  here  to  review  alleged  errors  said 
to  have  been  committed  on  the  trial. 

The  first  error  assigned  is  that  the  court 
erred  in  giving  instructions  9  and  10  at  the 
instance  of  the  commonwealth*  These  ln« 
structions  are  as  follows: 

"9.  The  court  tells  the  jury  that  bare  fear 
that  a  man  intends  to  commit  murder  or  other 
atrocious  felony,  however  well  grounded,  unac- 
companied by  any  overt  act  indicative  of  any 
such  intention,  will  not  warrant  killing  the  par- 
ty by  way  of  prevention.  There  must  be  some 
overt  act  indicative  of  immediate  danger  at  the 
time. 

**10.  The  court  further  tells  the  jury  that 
before  the  prisoner  can  rely  upon  self-defense 
there  must  be  some  act  by  the  deceased  meaning 
present  peril  or  something  in  the  attending  cir- 
cumstances indicative  of  the  present  purpose  to 
make  the  apprehended  attack.  The  act  so  done, 
or  the  circumstances  thus  existing,  must  be  of 
such  a  character  as  to  afford  the  defendant  rea- 
sonable grounds  for  believing  there  was  a  de- 
nre  for  committing  a  felony  or  to  do  some  seri- 
ous bodily  harmv  and  imminent  danger  of  car- 
rying such  design  into  immediate  execution." 

The  objection  to  these  instructions  is,  that 
they  were  "inapplicable  and  misleading  to 
the  Jury/'  and  that,  as  to  instruction  No.  9, 
the  "bare  fear"  theory  should  not  have  been 
presented  as  it  was,  in  view  of  the  evidence 
of  self-defense  offered  by  the  defendant 

[1]  We  are  of  opinion  that  the  instructions 
are  not  amenable  to  the  objections  made  to 
them.  The  theory  of  the  prosecution  was 
that  the  defendant  was  the  aggressor,  and 
that  the  killing  was  unprovoked  except  by 
the  angry  words  of  the  deceased  shortly  be- 
fore the  killing.  This  theory  was  supported 
by  the  testimony'  of  the  only  eyewitness  to 
the  shooting,  taken  in  connection  with  other 
testimony  in  the  case  of  insulting  language 
and  conduct  of  the  deceased.  If  the  jury 
took  this  view  of  the  case,  it  was  a  case  of 
"bare  fear,**  unaccompanied  by  any  overt 
act  of  aggression  at  the  time  of  the  shoot- 
ing, and  hence  the  first  part  of  instruction  9 
was  neither  inapplicable  nor  misleading.  On 
the  other  hand,  two  witnesses  for  the  de- 
fendant, who  were  present  immediately  be- 
fore the  shooting,  testify  that  the  deceased 
had  drawn  a  black  Jack  on  the  defendant, 
and  was  holding  it  in  his  hand  behind  him, 
and  one  of  them  states  that  he  was  threaten- 
ing to  knock  the  brains  out  of  the  defend- 
ant Just  before  the  shooting  commenced; 
and  hence  it  was  proper  for  instruction  No. 
9  to  present  that  theory  of  the  case,  as  was 
done  by  the  last  sentence  of  that  instruc- 


tion.   For  the  same  reason  instruction  10  was 
also  unobjectionable. 

In  view  of  the  evidence  for  the  common- 
wealth and  of  the  other  instructions  given, 
there  was  no  error  in  giving,  at  the  instance 
of  the  commonwealth,  instruction  13  that — 

"The  court  further  tells  the  jury  that  words, 
however  grievous,  will  not  justify  an  assault." 

It  is  further  assigned  as  error  that  the 
court  gave  Instruction  No.  12  for  the  com- 
monwealth, which  is  not  only  erroneous  in  it- 
self, but  is  also  in  direct  conflict  with  in- 
struction 6,  given  for  the  defendant  These 
instructions  are  as  follows: 

Instruction  No.  12,  given  for  the  common- 
wealth: 

"The  court  tells  the  jury  that  when  one  is 
assaulted,  unless  the  assault  is  so  fierce  or  of 
such  nature  as  to  prevent  it,  he  should  retreat 
so  far  as  he  reasonably  can  with  safety  to 
himself  to  prevent  killing  his  adversary." 

Instruction  No^  6,  given  for  the  defendant: 

"The  court  further  instructs  the  jury  that  if 
one  is  unjustifiably  and  feloniously  assaulted  he 
does  not  have  to  retreat  but  may  stand  his 
ground  and  repd  force  by  force  and  may  use 
such  force  as  to  him  may  seem  reasonably  nec- 
essary to  repel  the  attack  even  to  the  taking 
of  the  life  of  the  assailant" 

The  two  instructions  were  intended  to  pre- 
sent the  distinction  between  Justifiable  hom- 
icide in  self-defense  and  excusable  homicide 
in  self-defense.  Defendant's  instruction  No. 
6  correctly  stated  the  law  of  Justifiable  hom- 
icide in  self-defense,  and  accords  with  the 
holding  in  Jackson's  Case,  96  Va.  107,  30  S. 
B.  452,  where  it  is  said  that— 

"A  person  assaulted  while  in  discharge  of  a 
lawful  act,  and  reasonably  apprehending  that  his 
assailant  will  do  him  bodily  harm,  has  the  'Hght 
to  repel  the  assault  by  all  the  force  he  deems 
necessary,  and  is  not  compelled  to  retreat  from 
his  assailant,  but  may,  in  turn,  become  the  as- 
sailant, inflicting  bodily  wounds  until  his  person 
is  out  of  danger." 

4 

It  is  quite  apparent  that  instruction  12, 
given  for  the  commonwealth,  was  intended 
to  present  the  doctrine  of  excusable  homicide 
in  self-defense.  The  leading  case  on  that 
subject  in  this  state  is  Vaiden's  Case,  12 
Grat.  (53  Va.)  717,  which  has  been  often  cit- 
ed with  approvaL    It  is  there  said: 

"With  regard  to  the  necessity  that  will  justify 
the  slaying  of  another  in  self-defense,  it  would 
seem  that  the  party  should  not  have  wrong- 
fully occasioned  the  necessity;  for  a  man  shall 
not  in  any  case  justify  the  killing  of  another  by 
a  pretense  of  necessity,  unless  he  were  without 
fault  in  bringing  that  necessity  upon  himself. 


i> 


See,  also^  Jackson's  Case,  98  Va.  845,  36 
S.  E.  487.  In  a  note  to  the  latter  case  in 
6  Ta.  Law  Beg.  177,  in  speaking  of  the  dif- 
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ference   between   justifiable   and    excusable 
homicide  In  self-defense,  it  Is  said: 

'The  rule  may  be  briefly  stated  thus:  If  the 
accused  is  in  no  fault  whatever,  but  in  the  dis- 
charge of  a  lawful  act,  he  need  not  retreat,  but 
may  repel  force  by  force,  if  need  be,  to  the  ex- 
tent of  slaying  his  adversary.  This  is  justifia- 
ble homicide  in  self-defense.  But  if  a  sudden 
fight  is  brought  on,  without  malice  or  intention, 
the  accused,  if  in  fault,  must  retreat  as  far  as 
he  safely  can,  but,  having  done  so  and  in  good 
faith  abandoned  the  fight,  may  kill  his  adversary, 
if  he  cannot  in  any  other  way  preserve  his  life 
or  save  himself  from  great  bodily  harm.  Vaid- 
en's  Case,  12  Grat.  [53  Va.]  717,  729; 


>» 


[2]  The  assaults  referred  to,  of  course,  are 
other  than  in  defense  of  one's  home.  In- 
struction No.  12,  given  for  the  commonwealth, 
ignores  the  distinction  above  mentioned,  and 
makes  retreat  necessary  in  all  cases,  unless 
the  assault  is  of  such  nature  as  to  prevent 
retreat,  and  was  therefore  erroneous.  While 
instructions  are  to  be  read  in  the  light  of 
the  evidence,  the  omission  of  such  important 
elements  as  were  omitted  in  this  instance 
was  seriously  prejudicial  to  the  defendant, 
and  is  ground  for  reversaL 

[3]  Tho  next  assignment  of  error  is  to  the 
action  of  the  trial  court  in  refusing  to  ex- 
clude the  alleged  statements  of  one  Frank 
Skeen  to  two  small  boys.  Skeen  was  indicted 
jointly  with  the  defendant.  The  common- 
wealth offered  a  witness,  Alonzo  Qrizzle,  ten 
years  old,  who  stated,  among  other  things, 
that  a  short  while  before  the  shooting  Frank 
Skeen  said,  ''You  boys  get  away  from  here ;" 
and  another  witness,  Hodges  McCoy,  a  boy 
eight  years  old,  who  stated  that  Skeen  said 
to  him  shortly  before  the  shooting,  *'You 
boys  go  to  the  house."  These  statements 
were  not  objected  to  when  offered,  because 
the  defendant  had  expected  that  the  com- 
monwealth would  in  some  way  cohnect  Frank 
Skeen  with  the  alleged  offense.  No  connec- 
tion was  subsequently  shown,  and  no  evi- 
dence offered  to  show  that  the  defendant 
heard  Frank  Skeen,  or  in  any  way  assented 
to  or  acquiesced  in  the  alleged  statements  of 
Skeen,  and,  after  the  evidence  was  concluded, 
the  defendant  moved  to  strike  out  the  state- 
ments alleged  to  have  been  made  by  Skeen 
to  the  two  witnesses  aforesaid.  It  is  true 
that  under  these  circumstances  the  state- 
ments testified  to  were  wholly  irrelevant  to 
the  issue  before  the  jury,  and  should  have 
been  excluded;  but  we  have  been  unable  to 
discover  how  the  defendant  could  have  been 
in  any  way  prejudiced  by  them,  as  it  ap- 
pears that  he  was  in  no  way  connected  with 
them.    The  error,  therefore,  was  harmless. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  trial  court  in  permitting  coun- 
sel representing  the  commonwealth,  in  his 
closing  argument  to  the  jury,  to  give  his 
opinion  and  theory  as  to  how  a  certain  black 
jack  got  into  the  case.  It  appears  from  the 
evidence  offered  by  the  defendant  that  im- 


[  mediately  preceding  the  shooting  the  de- 
ceased had  drawn  a  black  jack  on  the  accus- 
ed, and  was  holding  it  in  a  threatening  at- 
titude, ready  to  strike,  at  the  time  the  de- 
fendant shot  him,  and  the  testimony  on  be- 
half of  the  commonwealth  shows  that  imme- 
diately after  the  deceased  was  shot,  the 
black  jack  was  found  lying  by  his  side,  and 
about  a  foot  from  his  hand.  The  theory  of 
the  defense  was  that  the  deceased  was  in 
act  of  striking  the  defendant  with  the  black 
jack  when  the  defendant  shot  him  in  self- 
defense.  During  the  argument  of  the  case, 
counsel  representing  the  commonwealth  said, 
"Gentlemen,  I  will  show  you  later  on  how 
the  black  jack  got  into  the  case,'*  and  just 
before  concluding  his  argument  he  said  to 
the  jury: 

"Now,  gentlemen  of  the  jury,  I  will  give  you 
my  theory  of  how  the  black  jack  got  into  this 
case.  Just  as  soon  as  the  defendant  shot  the 
deceased  and  be  fell,  f^ank  Skeen  came  up  and 
threw  the  black  jack  down  beside  the  deceased." 

Counsel  for  defendant  promptly  objected 
to  this  statement,  on  the  ground  that  it  was 
not  supported  by  the  evidence,  and  that  there 
was  no  evidence  in  the  case  on  which  to  base 
the  statement,  and  moved  the  court  to  tell 
the  jury  not  to  consider  this  statement,  "and 
the  court  stated  that  it  did  not  remember 
such  evidence  as  to  the  black  jack  (the  attor- 
ney contending  there  was  such  evidence),  and 
that  the  jury  should  not  consider  any  state- 
ment of  counsel  not  supported  by  evidence, 
and  stated  to  counsel,  that  it  was  dangerous 
to  make  a  statement  to  the  jury  not  sup- 
ported by  the  evidence,  and  the  jury  would 
remember  the  evidence.  This  occurred  at  the 
close  of  the  argument,  to  which  action  of 
the  court  in  permitting  the  attorney  repre- 
senting the  commonwealth  to  argue  to  the 
jury  that  Frank  Skeen  thi^w  down  the  black 
jack  by  the  side  of  the  deceased,  and  tn  not 
telling  the  jury  not  to  consider  the  same,  the 
defendant  by  counsel  excepted.    ♦    ♦    •" 

[4,  6]  We  have  been  unable  to  find  from  the 
record  that  Frank  Skeen  was  in  the  barn  ei- 
ther before  the  shooting  or  thereafter  be- 
fore the  finding  of  the  black  jack  by  tbe  side 
of  the  deceased.  The  statement  of  counsel 
is  unsupported  by  any  evidence  in  the  case, 
and  was  highly  prejudicial  to  the  accused. 
It  ¥^8  made  in  the  closing  argument  on  be- 
half of  the  commonwealth,  and  counsel  for 
defendant  had  no  opportunity  to  reply  to  It. 
Such  statemrats  are  prejudicial  to  the  ac- 
cused, and  if  not  promptly  corrected  and  tbe 
jury  instructed  to  disregard  them  are  ground 
for  reversal.  lessee  v.  Commonwealth,  112 
Va.  887,  71  S.  E.  612;  Mullins  v.  Common- 
wealth, 113  Va.  787,  75  S.  E.  1»3.  The  state- 
ment of  the  trial  judge  that  he  did  not  re- 
member such  evidence  as  to  the  black  jack, 
and  that  the  jury  should  not  consider  any 
statements  of  counsel  not  supported  by  the 
evidence,  furnished  no  protection  to  the  de- 
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fen<}ant  against  the  improper  remarks  of 
counsel. 

It  is  also  assigned  as  error  that  the  trial 
conrt  refused  to  set  aside  the  verdict  as  con- 
trary to  the  evidence.  The  evidence  was  con- 
flicting on  some  important  points  in  the  case, 
and  as  the  case  has  to  be  reversed  for  the 
errors  hereinbefore  pointed  out,  we  deem 
it  improper  to  indulge  in  any  discussion  of  it. 

For  the  errors  hereinbefore  mentioned,  the 
judgment  of  the  circuit  court  of  Diclcenson 
county  will  be  reversed. 

Reversed. 


(12S  Va.  458) 

-  TRAUERMAN  v.  OLIVER'S  ADlfR. 

(Supreme  Conrt  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Municipal  Gobpobations  €=>706(8)— Au- 
tomobile Accident  —  Instbugtion  —  Bub- 
den  OF  Pboof. 

In  action  against  aatomobUe  driver  for 
death  of  plaintiflTs  intestate  while  standing  up- 
on sidewaUc,  where  court  charged  jury  that 
plaintiff  had  burden  of  proving  allegations  of 
declaration,  plaintiff  held  entitled,  under  the 
evidence,  to  instruction  that,  if  automobile 
struck  deceased  while  standing  upon  sidewalk, 
defendant  ^river  had  burden  of  showing  that 
she  was  not  negligent. 

2.  Municipal  Gobpobations  ^=»706(8)'-Use 
or  Stbeetb  —  Automobile  Accident  — In- 
stbugtion. 

In  action  for  death  of  plaintiff's  intestate 
from  automobile  accident  wliile  standing  upon 
sidewalk,  requested  instruction  that,  if  deceased 
was  struck  while  on  sidewalk,  defendant  driver 
had  burden  of  showing  "by  a  preponderance 
of  evidence  that  said  killing  was  unavoidable," 
did  not,  by  use  of  word  "unavoidable,"  throw 
too  great  burden  on  defendant;  it  being  ap- 
parent that  only  proof  required  was  that  she 
had  done  everything  a  reasonably  prudent  per- 
son would  have  done  to  avoid  the  injury. 

3.  Municipal  Gobpobations  ^=»706(^  —  Au- 
tomobile Accident—Death  of  Man  Upon 
Sidewalk— BuBDEN  of  Pboof. 

Automobile  driver,  being  sued  for  death  of 
person  struck  by  automobile  while  standing  up- 
on sidewalk,  had  burden  of  proving  that  she 
did  everything  an  ordinarily  reasonably  prudent 
person  would  have  done  to  avoid  the  injury. 

4.  New  Tbial  ^=:»38—6bounds— Refusal  to 
Give  Instbugtion. 


In  action  for  death  of  plaintiff's  intestate 
fropi  being  struck  by  automobile  while  stand- 
ing on  sidewalk,  where  court  instructed  jury 
that  plaintiff  had  burden  of  proving  allegations 
of  declaration,  and  where  there  was  evidence 
that  intestate  ha4  been  struck  while  standing 
on  sidewalk,  refusal  to  charge  jury  that,  if  in- 
testate had  been  so  struck,  defendant  driver  had 
burden  of  proving  herself  not  negligent,  was 
ground  for  setting  aside  verdict  for  defend- 
ant. 
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5.  Tbial  ^=:»253(l)—lN0TBucnoN»— loNOBiiva 

Issues. 

Instructions  given  for  one  party  which  ig- 
nore theory  of  other  party  are  erroneous. 

6.  Municipal  Gobpobations  ^=s>706(8)— Use 
of  Stbsets  —  Automobile  Accident  — In- 
stbugtion. 

In  action  against  automobile  driver  for 
death  of  plaintiff's  intestate  while  standing  up- 
on sidewalk,  where  defense  was  that  accident 
was  due  to  another  automobile  which  had  struck 
plaintiff's  car,  instruction  as  to  plaintiff's  right 
of  recovery  was  not  objectionable  for  failure  to 
advise  jury  that  defendant  was  not  liable  if 
death  was  due  to  intervening  cause  over  which 
defendant  had  no  control,  where  the  instruction 
required  defendant's  negligence  to^  be  proxi- 
mate cause,  and  court  in  other  instructions  ex- 
plained proximate  cause  and  intervening  cause. 

7.  Municipal  Gobpobationb  ^=»706(8)— Au- 
tomobile Accident— Intebvenino  Gause. 

In  action  for  death  from  automobile  acci- 
dent, claimed  by  defendant  driver  to  have  been 
caused  by  passing  automobile  striking  defend- 
ant's car,  instruction  as  to  defendant's  negli- 
gence held  to  liave  taken  into  consideration  de- 
fense of  intervening  cause. 

8.  Municipal  Gobpobations  ^=»706(Q— Au- 
tomobile Accident— Intebvenino  Gause— 
JuBT  Question. 

In  action  for  death  from  automobile  acci- 
dent claimed  by  defendant  to  have  been  caused 
by  another  automobile  striking  defendant's  car, 
whether  the  impact  from  the  other  automobile 
was  sole  proximate  cause  or  whether  defend- 
ant's ngeligence  was  a  contributing  cause  held, 
under  the  evidence,  for  the  jury. 

9.  Appeal  and  Ebbob  ^=9999(1)  —  Review  — 
Vebdict. 

Verdict  of  jury  upon  question  fairly  and 
correctly  submitted  to  it  is  conclusive. 

10.  Municipal  Gobpobations  €s>706(8)— Au- 
tomobilb  Aooident  —  Instbugtion  —  Evi- 
dence. 

In  action  for  death  from  automobile  acci- 
dent, where  defendant  claimed  a  passing  auto- 
mobile had  struck  her  automobile,  causing  the 
accident,  evidence  held  to  warrant  instruction 
that  defendant  was  negligent  if  there  was  a 
sufficient  interval  between  impact  with  passing 
automobile  and  accident  to  enable  defendant  in 
exercise  of  ordinary  care  to  stop  her  car. 

Error  to  HustlngB  Gourt  of  Richmond. 

Action  by  James  Oliver's  administrator 
against  Kate  S.  Trauerman.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 


Williams  &  Mullen  and  Smith  &  Gordon, 
all  of  Richmond,  for  plaintifT  in  error.  ^ 

Hunsdon  Gary,  of  Richmond,  for  defendant 
in  error. 

KELLT,  J.  James  Oliver  was  struck  and 
killed  by  an  automobile  operated  by  Miss 
Trauerman,  and  this  is  an  action  against  hei 


^=»For  other  cases  see  tame  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexee 
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by  Oliver's  administrator,  alleging  that  the 
accident  was  due  to  her  negligence. 

There  were  two  trials  in  the  court  below. 
Upon  the  first  the  Jury  rendered  a  verdict  for 
the  defendant,  which  was  set  aside.  Upon 
the  second  there  was  a  verdict  for  the  plain- 
tifP,  pursuant  to  which  the  court  rendered 
the  Judgment  under  review. 

The  accident  occurred  on  the  north  side  of 
Broad  street;  in  the  city  of  Richmond.  Miss 
Trauerman  was  driving  an  automobile  pro- 
pelled by  electricity  and  controlled  by  a 
steering  lever  and  foot  brakes.  Oliver  was 
standing  on  the  sidewalk,  with  his  back  to- 
ward the  street.  The  automobile,  for  some 
reason,  ran  wild,  mounted  the  sidewalk, 
struck  Oliver,  and  inflicted  the  injuries  from 
which  he  died. 

The  negligence  chiefly  relied  upon  la  that 
the  defendant  violated  the  ordinances  of  the 
dty  of  Richmond:  (1)  In  exceeding  the 
speed  limit ;  and  (2)  in  attempting  to  pass  to 
the  right  instead  of  the  left  of  another  ve- 
hicle Just  in  front  of  her. 

On  behalf  of  the  plaintiff  there  was  evi- 
dence tending  materially  to  show  that  the 
defendant  was  running  her  car  very  much 
in  excess  of  the  speed  allowed  by  the  dty 
ordinance,  and  that  while  doing  so  she  at- 
tempted, in  violation  of  another  ordinance, 
to  pass  to  the  right  of  a  beer  wagon  whidi 
was  moving  in  the  same  direction  as  her  car  ;^ 
that  either  because  the  space  between  this 
-wagon  and  the  curb  was  too  narrow,  or  be- 
cause she  failed  to  accurately  steer  the  car, 
she  "side-swiped"  the  wagon,  and,  swerving 
to  the  right,  ran  up  on  the  sidewalk,  where 
she  struck  the  plaintiff's  decedent,  and  then 
ran  30  feet  beyond  where  he  was  standing; 
crashing  Into  an  electric  light  pole  on  the 
sidewalk,  which  brou^t  the  car  to  a  stop. 

The  defendant's  theory,  supported  by  ma- 
terial evidence  in  conflict  with  that  offered 
hy  the  plaintiff,  Was  that  e(he  neither  exceed- 
ed the  speed  limit  nor  attempted  to  pass  to 
the  right  of  the  beer  wagon,  and  that  the  ac- 
cident was  due  to  the  fact  that  another  auto- 
mobile, coming  up  from  the  rear  and  attempt- 
ing to  pass  to  her  left,  struck  the  hub  of  the 
left  front  wheel  of  her  car  so  violently  as 
to  knock  or  Jerk  the  steering  lever  out  of 
her  hands,  throw  her  feet  from  the  brakes, 
and  cause  her  to  completely  lose  control  of 
the  madilne. 

The  evidence  on  both  trials  would  have 
supported  a  verdict  upon  either  of  these  two 
conflicting  theories.  The  flrst  verdict,  which 
was  for  the  defendant,  was  set  aside  on  the 
ground,  of  misdirection  to  the  Jury  upon  the 
law  of  the  case;  and  the  flrst  assignment  of 
error  challenges  the  correctness  of  that  rul- 
ing. 

[1]  The  defendant  on  the  flrst  trial  request- 
ed and  obtained  an  instruction  as  follows : 

"The  court  instructs  the  jury  tliat  the  burden 
is  upon  the  plaintiff  to  prove  tlie  allegations  of 
his  declaration  by  .a  preponderance  of  the  evi- 


'  dence,  and  that  'this  may  be  done  by  direct  or 
dreumstantial  evidence." 

This  was  a  proper  instruction.  But  the 
evidence  was  such  as  to  entitle  the  plaintiff 
to  have  the  Jury  Instructed  that.  If  Oliver 
was  struck  by  the  car  while  he  waa  standing 
on  the  sidewalk,  that  fact  would  cast  upon 
the  defendant  the  burd^i  of  showing  that  the 
aoddent  did  not  result  from  n^igence  on 
her  part  To  this  end  the  plaintiff  asked  for 
the  following  instruction: 

''If  the  jury  believe  from  the  evidence  that 
James  Floyd  Oliver  was  killed  by  defendant's 
automobile  wliile  he  was  standing  on  the  side- 
walk on  Broad  street,  the  burden  of  proof  is 
upon  the  defendant  to  show  by  a  preponder- 
ance of  evidence  that  said  killing  was  unavoid- 
able, and  that  she  did  everything  that-a  reason- 
ably prudent  person  would  do,  onder  all  the 
facts  and  drcumstances  of  the  case,  to  pre- 
vent killing  him,  and  unless  she  did  this  she 
is  guilty  of  negligence,  and  you  must  find  for 
the  plaintiff." 

[2,  S]  This  instruction  was  refused,  and  its 
refusal  appears  to  have  constituted  the  prin- 
cipal ground  upon  which  the  court  subse- 
quently set  aside  the  verdict.    The  defendant 
insists  that  the  court  was  right  in  refusins 
the  instruction,  but  we  are  unable  to  accede 
to  this  view.    It  may  be,  although  that  point 
is  not  made  against  the  instruction,  that  the 
word   ''unavoidable,"   appearing   therein,   if 
left  without  the  aid  of  the  context,  would 
place  too  much  of  a  burden  upon  the  de- 
fendant    But,  when  read  as  a  whole,  the 
instruction  can  hardly  fail  to  convey  the  idea 
that  the  burden  which  was  shifted  to  the 
defendant  by  the  plaintUTs  proof  of  the  facts 
therein  redted  required  no  more  than  proof 
on  her  part  that  die  did  "everything  that  a 
reasonably  prudent  person  would  do,  under 
all  the  fftcts  and  drcumstances  of  the  case," 
to    prevent    the    injury.     Thus   interpreted 
there  can  be  no  doubt  of  the  correctness  of 
the  Instruction  aa  a  legal  proposition  appli- 
cable to  this  case.    1  Shear.  &  Red.  oa  Ne^. 
f  60;    Rldimond,  etc..  Go.  v.  Hudgins,  100 
Va.  409,  413,  417,  41  S.  E.  780.     It  is  true 
that  the  court  covered  this  aspect  of  the  case 
on  the  second  trial  by  language  whidi  was 
more  accurate  and  legally  exact,  but  the  In- 
accuracy of  the  phraseology  above  pointed 
out  would  not  have  constituted  error  If  the 
instruction   as  asked  for  had   been   given. 
Moreover,  it  seems  quite  certain  from  the 
record,  viewed  in  the  Ugbt  of  the  argument 
of  counsel,  that  the  court,  in  refusing  the  In- 
struction in  question  on  the  first  trial,  and  In 
giving  a  similar  one  on  the  second  trial,  was 
dealing  with  the  proposition  as  a  matter, 
not   of   form,   but  of  substance.    In  other 
words,  the  trial  Judge  evidently  believed  that 
he  had  tried  the  case  the  first  time  upon  a 
substantially  erroneous  theory  as  to  one  of 
the  rules  of  evidence  applicable  thereto,  and 
that  he  had  therelqr  materially  prejudiced 
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the  rights  of  the  plaintiff.  The  case  of  Chap- 
man \r.  Real  Estate  Ck).,  96  Va.  178,  188,  31 
S.  E.  74,  Is  In  point.  That  case,  It  Is  true.  In- 
volved the  action  of  the  trial  court  in  setting 
aside  the  first  verdict  solely  on  the  facts, 
while  in  the  instant  case  the  Instructions 
were  mainly  involved,  but  the  reasoning  of 
the  <^inion  in  the  former  is  directly  applica- 
ble in  the  latter.    The  court  there  said: 


'There  is  always  a  fair  presumption  that  the 
verdict  of  the  jury  is  correct,  and  when  the 
judge  who  presides  at  the  trial,  who  has  heard 
all  the  evidence,  wlhiessed  all  the  proceedings, 
and  the  manner  of  conducting  Uie  cause  before 
the  jury,  is  satisfied  with  the  verdict  and  re- 
fuses to  set  it  aside,  an  appellate  court  which 
cannot  have  an  equal  opportunity  for  forming  a 
just  judgment  ought  not  to  interfere  without 
the  strongest  reasons  for  doing  so.  'On  the 
other  hand,'  as  was  said  by  Judge  Baldwin  in 
Patteson  v.  Ford,  2  Gratt.  (48  Va.)  19,  25, 
'when  the  judge  [who  presided  at  the  trial]  is 
dissatisfied  with  the  verdict  and  grants  a  new 
trial,  some  latitude  must  be  allowed  to  his 
discretion;  especially  where  the  propriety  of 
its  exercise  is  affirmed  by  a  verdict  on  such 
new  trial  for  the  party  to  whom  it  was  grant- 
ed.' In  setting  aside  the  verdict  the  trial  court 
must  to  some  extent  pass  upon  the  weight  of 
the  evidence  before  the  jury;  and  a  stronger 
case  must  be  made  in  order  to  justify  an  appel- 
late court  in  disturbing  an  order  granting  a 
new  trial  than  where  it  has  been  refused.  The 
reason  usually  assigned  for  this  rule  is  that 
the  refusal  to  grant  a  new  trial  operates  as  a 
final  adjudication  of  the  rights  of  the  parties, 
while  the  granting  of  the  new  trial  simply  in- 
▼ites  further  investigation,  and  affords  an  op- 
portunity for  showing  the  truth  without  con- 
cluding either  party.  Barton's  Law  Pr.  725, 
726;  Ruffner  v.  HiU,  31  West  Va.  428,  431, 
432  [7  S.  E.  13]." 

[4]  We  are  satisfied  that  the  court  was 
warranted  in  setting  aside  the  first  verdict 
for  the  error  in  refusing  the  instruction 
above  discussed.  It  is  unnecessary,  there- 
fore, to  consider  certain  other  alleged  and 
apparently  probable  errors  in  the  instruc- 
tions on  the  former  trial. 

This  brings  us  to  the  second  verdict,  which 
was  for  the  plaintiff,  and  on  which  the  judg- 
ment complained  of  was  entered. 

The  giving  of  the  following  instruction  is 
assigned  as  error: 

**The  court  instructs  the  jury  that  it  was  the 
duty  of  the  defendant,  Miss  Trauerman,  while 
driving  her  electric  car  or  automobile  along 
Broad  street  on  the  day  of  the  alleged  acci- 
dent, to  use  ordinary  care: 

**(1)  To  keep  the  said  car  at  all  times  nnder 
reasonable  control  by  the  use  of  the  steering 
lever,  brakes,  and  current  controller  with  which 
the  same  was  equipped. 

"(2)  To  observe  and  obey  the  provisions  of 
such  traffic  ordinances  as  the  evidence  shows 
were  then  In  force  in  the  city  of  Richmond,  reg- 
ulating the  rate  of  speed  of  electric  automo- 
biles, and  other  like  vehicles  on  Broad  street, 
and   resulatine  the  manner  in  which   oarties 
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driving  such  vehicles  and  going  in  the  same  di- 
rection should  pass  each  other. 

"And  if  the  jury  believe  from  the  eridence 
that  the  said  defendant.  Miss  Trauerman,  failed 
to  use  ordinary  care  to  perform  any  one  or  all 
of  the  foregoing  duties,  and  that  by  reason 
thereof  the  car  which  slie  was  driving  left  the 
driveway  of  said  street,  and  ran  partially  or 
wholly  upon  the  sidewalk,  and  struck  and  killed 
the  decedent,  James  F.  Oliver,  whfie  he  was 
either  standing  or  walking  on  said  sidewalk, 
then  the  defendant  was  guilty  of  negligence, 
and  if  the  jury  further  believe  from  the.  eri- 
dence that  such  negligence  was  the  proximate 
cause  of  the  death  of  the  decedent,  they  must 
find  for  the  plaintiff.' 


»t 


The  complaint  made  of  this  instmctioin  is 
that  it  undertakes  to  set  out  the  whole  law 
applicable  to  the  case  and  is  incomplete  and 
erroneous,  because  of  its  failure  to  notice  in 
some  way  the  defendant's  theory  that  the 
accident  was  the  result  of  an  intervening 
canse  over  which  she  had  no  control.  To 
meet  and  overcome  this  alleged  objection,  the 
defendant  at  the  trial  requested  the  court 
to  amend  the  instruction  by  adding,  just  aft- 
er the  direction  to  find  for  the  plaintiff,  the 
following  clause: 

"Unless  the  jury  shall  believe  from  all  of  the 
eridence  that  the  death  of  the  decedent  was 
due  to  some  intervening  canse  over  which  the 
defendant  had  no  control." 

{6,  6]  As  appears  from  our  previous  state- 
ment of  the  case,  there  were  two  distinct 
theories,  one  offered  by  the  plaintiff,  and  the 
other  by  the  defendant,  as  to  the  cause  of  the 
accident.  As  a  general  proposition,  instruc- 
tions given  for  one  party  to  a  controversy 
which  ignore  the  theory  of  the  other  party 
thereto  are  erroneous.  The  instruction  here 
under  review  is  not  amenable  to  this  ob- 
jection; for  it  expressly  told  the  jury  that 
the  plaintiff  could  not  recover  unless  the  de- 
fendant's negligence  was  the  proximate  cause 
of  the  accident,  and  there  were  other  instruc- 
tions in  the  case  given  for  the  defendant 
which  explained  proximate  cause  and  inter- 
vening cause  in  such  a  way  as  that  the  jury 
could  not  have  been  misled  by  the  instruction 
in  question  into  supposing  that  they  could  find 
for  the  plaintiff  if  the  injury  complained  of 
resulted  from  such  an  intervening  cause  as 
would  have  constituted  a  valid  defense. 

It  is  insisted,  in  the  next  place,  that  the 
court  erred  in  giving  plaintilTs  instruction 
No.  4,  as  follows: 

*'The  court  instructs  the  jury  that,  even  if 
they  believe  from  the  eridence  that  an  auto- 
mobile struck  the  defendant's  machine  in  pass- 
ing, yet,  if  they  further  believe  from  the  eri- 
dence that  at  the  time  said  machine  was  struck 
the  defendant  failed  to  have  her  car  nnder  rea- 
sonable control  by  not  using  her  steering  lever, 
brakes,  and  current  controller,  or  that  at  the 
time  her  machine  was  struck  the  defendant  was 
exceeding  eight  miles  per  hour,  or  was  driring 
at  such  a  speed  that  her  machine  could  not  be 
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promptly  and  quickly  stopped  under  the  con- 
ditions of  traffic  existing  at  that  time,  even 
though  said  speed  was  less  than  eight  miles 
per  hour,  and  that  the  defendant's  failure  to 
keep  her  machine  under  control,  or  the  speed 
at  which  she  was  going,  efficiently  contributed 
to  the  running  of  the  defendant's  machine  on- 
to the  pavement  of  Broad  street,  then  she  was 
guilty  of  negligence,  and  you  should  find  for 
the  plaintiff." 

[7]  The  first  objection  made  to  this  instruc- 
tion \3  that  it  failed  to  take  into  considera- 
tion the  defense  of  an  intervening  cause. 
This  objection  is  answered  by  the  form  of  the 
instruction  itself,  wliich  expressly  assumes 
that  defendant's  car  was  struck  by  another 
automobile,  and  then  very  properly  proceeds 
to  explain  how,  under  one  view  of  the  evi- 
dence, this  fact  would  not  constitute  such  an 
intervening  cause  as  to  exempt  the  defendant 
from  liability. 

A  further  objection  offered  to  the  instruc- 
tion is  tliat  the  words  "efficiently  contribut- 
ed" appearing  therein  are  meaningless  imd 
misleading.  The  following  statement  from 
the  brief  of  counsel  for  defendant  fairly  pre- 
sents the  contention  here  made: 

"The  jury  might  infer  from  these  words  that, 
even  if  the  speed  at  which  she  was  going  would^ 
not  have  carried  her  upon  the  pavement  with-' 
out  an  independent  intervening  cause,  neverthe- 
less, because  her  automobile  was  tiie  instru- 
mentality through  which  the  other  automobile 
acting  independently  produced  the  accideuit, 
then  she  was  liable.'* 

[S,  9]  This  argument  fails  to  make  a  prop- 
er distin<!tion  between  contributing  and  in- 
tervening causes.  If  the  jury  believed  that 
the  defendant's  car  was  in  fact  struck  by  an- 
other car,-  then  the  question  for  their  deter- 
mination under  this  instruction  was  whether 
the  injury  complained  of  was  attributable  to 
a  concurrence  of  the  defendant's  negligence 
with  the  impact  from  the  other  car  or  to  the 
latter  alone  as  the  sole  proximate  cause. 
Va.  Ry.  &  P.  Oo.  v.  HiU,  120  Va.  3d7,  401,  91 
S.  B.  104.  This  was  the  really  vital  and  de- 
cisive question  in  the  case,  and,  in  the  state 
of  the  evidence,  as  disclosed  by  the  record,  it 
belonged  exclusively  to  the  province  of  the 
jury.  The  question  was  correctly  and  fairly 
submitted  to  them  by  this  and  other  instnic- 
tions,  and  their  verdict  thereon  is  conclusive. 

[10]  Plaintiff's  instruction  No.  5  told  the 
jury  that,  even  if  defendant's  steering  lever 
was  knocked  out  of  her  hands  by  reason  of 
a  passing  automobile  striking  her  car,  yet 
if  a  sufficient  interval  thereafter  elapsed  to 
enable  her  in  the  exercise  of  ordinary  care  to 
stop  her  car,  and  if  her  failure  to  do  so  was 
the  proximate  cause  of  the  injury,  they  must 
find  for  the  plaintiff. 

It  is  said  that  there  was  no  evidence  to 
support  this  instruction;  the  claim  being 
that  there  is  nothing  in  the  case  to  indicate 


that  a  sufficient  time  elapsed  after  her  car 
was  assumed  to  have  been  struck  by  a  pass- 
ing automobile  for  her  to  recover  the  steering 
lever  and  prevent  the  injury.  It  is  quite 
true  that  the  whole  occurrence  occupied  only 
a  few  seconds,  but  there  was  evidence  tend- 
ing to  show  that,  if  her  car  was  in  fact  strudc 
by  a  passing  automobile,  it  thereafter  ran 
far  enough  to  have  been  stopped  by  an  or- 
dinarily prudent  driver  before  the  injury  was 
inflicted. 

The  remaining  assignments  of  error,  being 
necessarily  controlled  by* the  conclusions  al- 
ready announced,  are  overruled,  and  the 
Judgment  is  affirmed. 

Affirmed. 


(126  Va.  S84) 

SHIVBLBY'S  ADM'R  v.  NORFOLK  &  W. 

RY.  CO. 

(Supreme  CJourt  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Appeal  and  Ebsob   ^=s>839(1>— Rxview  in 
Casb  of  Mobs  than  One  Tbial. 

Where  errors  assigned  are  the  setting  a&dde 
of  a  judgment  for  plaintiff  at  the  first  trial 
and  entering  a  judgment  for  defendant  at  the 
second  trial,  the  court  on  appeal  will,  under 
Code  1904,  |  8484,  look  to  the  record  of  the 
first  trial,  and,  if  there  was  error,  in  setting 
aside  the  verdict,  enter  judgment  on  audi  ver- 
dict. 

2.  Appeai.  and  Ebbob   ^=»839(1)— Rbvixw— 
SsTTiNa  Aside  Ysbdiot. 

On  appeal  from  a  decision  setting  aside  a 
verdict  at  the  first  trial  and  entering  a  judg- 
ment for  defendant  on  the  second  trial,  all 
evidence  on  the  first  trial  will  be  considered  and 
the  verdict  sustained,  unless  against  the  law 
and  the  evidence  or  without  evidence. 

3.  Railboads      ^=s>3d9(3t)   —  Licensebb   — 
Pebsons  on  Tback— Cabe  Requibed. 

A  railroad  company  owes  no  duty  of  previ- 
sion to  hcensees,  but  must,  under  the  circum- 
stances existing  at  the  time,  use  reasonable  care 
to  ^scover  and  avoid  injuring  persons  rea- 
sonably expected  to  be  on  the  track  at  a  certain 
point. 

4.  Railboads    «=:»312(8)— Statutobt    Reou- 
lations-<3bos8INg  Hiqhways. 

Code  1904,  f  1294d,  subd.  24,  requiring 
crossing  signals  to  be  sounded,  is  not  limited 
in  its  application  to  travelers  along  the  high- 
way intending  to  cross  the  railroad  tracks  at 
the  crossing,  but  also  applies  to  one  who  has 
reached  the  highway  crossing  by  traveling  along 
the  track. 

5.  Statutes   ^=s>226  —  Constbuotion  —  In- 
tention OF  Legislature— Pbestjmption. 

Where  similar  statutes  existed  in  other 
states  before  a  certain  statute  was  adopted  in 
Virginia,  the  Legislature  will  be  presumed  to 
have  adopted  the  same  construction  which  snch 
a  statute  had  previously  received  in  the  courts 
of  such  other  states. 
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6w  Railroads  ^=:»348(2)  —  Death  at  Cboss- 
iNG—AcTiON— Evidence— .Place  op  Acci- 
dent AND  Cause  of  Death— Sufficiency. 

In  action  for  death  at  railroad  crossing,  evi- 
dence held  sufficient  to  sustain  the  jury's  find- 
ing that  decedent  was  killed  at  such  crossing, 
and  that  the  accident  was  due  to  the  negligence 
of  the  company  in  running  its  train  over  a 
crossing  frequently  used  by  pedestrians,  at  high 
speed  on  a  dark  night,  without  proper  lights 
and  without  sounding  the  crossing  signals,  re- 
quired by  Code  1904,  §  12d4d,  subd.  24. 
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7.  Railroads  ^=s>3X2(3)  —  Statutes  — 
Crossing  at  Highway— Signals— Purpose 
—Mandatory  Effect. 

Code  i904,  f  1294d,  subd.  24,  requiring 
sounding  of  signals  at  railroad  crossings,  was 
intended  to  prevent  accident  and  is  mandatory, 
the  company  being  liable  if  violation  thereof  is 
the  proximate  cause  of  the  injury  or  ^eath  of 
one  not  guilty  of  contributory  negligence. 

8.  Railroads  ^=»351(9)— Death  at  Cross- 
ing —  Action  —  Requested  Instruc- 
tion-Statutory Requirements. 

In  action  for  death  at  railroad  crossing,  in- 
structions which  ignore  or  controvert  the  im- 
perative mandate  of  Code  1904,  {  1294d,  8u6d. 
24,  requiring  crossing  signals,  held  properly 
refused. 

9.  Trial  ^=s>253(7)  —  Death  at  Crossing  — 
Instructions— Ignoring  Evidence. 

In  action  for  death  at  railroad  crossing, 
instructions  which  directed  verdict  for  defend- 
ant upon  a  partial  view  of  the  evidence  held 
properly  refused. 

10.  Railroads  ^s9360(13)  —  Death  at 
Grossing— Question  for  Jury— Contribu- 
tory Negligence. 

In  action  for  death  at  a  railroad  crossing, 
habitually  used  by  pedestrians,  defendant's 
train,  running  at  high  speed  on  a  dark  night, 
without  lights  and  signals  required  by  Code 
1904,  §  1294d,  subd.  24,  whether  deceased  was 
guilty  of  contributory  negligence,  held,  under 
the  facts,  a  question  for  the  jury. 

11.  Railroads  «=»312(8)  —  Accident  at 
Crossing— Signals  at  Crossing— Duty  to 
Give— Who  Entitled  to. 

A  traveler  on  a  railroad,  where  it  crosses 
a  highway,  is  entitled  to  be  wimied  of  an  ap- 
proaching train  by  the  crossing  signals  pre- 
scribed by  Code  1904,  f  1^94d,  subd.  24,  and  if 
killed  through  no  contributory  negligence  on 
his  part,  but  through  the  failure  of  defendant 
to  sound  the  proper  signals  required,  he  can 
recover,  although  there  were  double  tracks  and 
another  train  passing  at  the  time. 


Error 
County. 


to     Circuit     Court,     Appomattox 


Action  by  the  administrator  of  the  estate  of 
W.  H.  Shiveley,  deceased,  against  the  Norfolk 
&  Western  Railway  Company.  From  a  ver- 
dict and  Judgment  for  defendant  upon  a  sec- 
ond trial  granted  after  sustaining  a  motion 
to  set  aside  a  verdict  for  plaintiff  in  the 
first  trial,  plaintiff  brings  error.    Reversed. 


S.  L.  Ferguson,  of  Appomattox,  F.  C.  Moon, 
of  Lynchburg,  and  W.  C.  Franklin,  of  Tulsa, 
OkL,  for  plaintiff  in  error. 

F.  S.  Kirkpatrick,  of  I/ynchburg,  and  W.  H. 
Mann,  of  Petersburg,  for  defendant  in  error. 


PRBNTIS,  J.  W.  H.  Shiveley  was  killed 
on  December  17,  1915,  by  a  train  of  the  Nor- 
folk &  Western  Railway  Company.  His  ad- 
ministrator sued  the  company,  alleging  that 
his  death  was  caused  by  its  negligence,  and 
upon  the  first  trial  secured  a  verdict  for 
$10,000.  The  company  made  a  motion  to  set 
aside  that  verdict,  which  motion  was  sus- 
tained and  a  new  trial  granted.  Upon  the 
new  trial  neither  party  introduced  any  evi- 
dence, and  there  was  a  verdict  and  judgment 
for  the  company,  of  which  the  plaintiff  in  er- 
ror is  here  complaining. 

[1]  The  rule  in  such  cases  is  that  the  court 
will'  look  first  to  the  record  of  the  first  trial, 
and  if  there  was  error  in  setting  aside  that 
verdict,  no  further  inquiry  will  be  made,  but 
Judgment  will  be  entered  by  this  court  there- 
on. Code,  §  3484;  Humphrey's  Adm*x  v. 
Valley  Railroad  Co.,  100  Va.  749,  42  S.  B. 
882;  Cardwell  v.  N.  &  W.  Ry.  Co.,  114  Va. 
500,  77  S.  E.  612 ;  Carter  v.  Washington  & 
Old  Dom.  Ry.,  122  Va.  460,  95  S.  El  464. 

[2]  The  court  here  will-  consider  the  whole 
evid^ice  and  sustain  the  verdict,  unless  4t  be 
against  the  law  and  the  evidence,  or  without 
evidence.  Muse  v.  Stem,  82  Va.  35,  3  Am.  St. 
Rep.  77;  Marshall's  Adm'x  v.  Valley  R.  Co., 
99  Va.  798v  34  S.  E.  455 ;  Humphrey's  Adm'x 
V.  Valley  R.  CO.,  supra;  Morien  v.  Norfolk, 
etc.,  Co.,  102  Va.  622,  46  S.  E.  907 ;  Jackson's 
Adm'r  v.  Wickham,  112  Va.  128,  tO  S.  E.  539 ; 
Bashford  v.  Rosenbaum,  120  Va.  1,  90  S.  E. 
625;  Carter  v.  Washington  &  Old  Dom.  Ry., 
supra. 

[3]  The  circumstances  of  the  accident  were 
that  the  company,  on  a  dark,  rainy,  drizzly 
night — so  dark  that  its  own  witnesses  said 
that  they  could  not  see  10  feet  ahead  of  them 
on  account  of  the  fog — ran  its  work  train 
backwards,  according  to  the  plaintiff's  wit- 
nesses at  a  very  high  rate  of  speed,  some  35 
or  40  miles  an  hour.  The  train  consisted  of 
an  engine,  tender,  two  cabs,  and  two  flat 
cars,  running  west  with  the  flat  cars  in  front. 
Just  before  or  at  the  time  of  the  accident, 
the  work  train  was  passed  by  a  freight  train 
on  the  south  track,  going  east.  The  deceased 
and  his  companion.  Price,  stepped  off  the  south 
track  in  order  to  get  out  of  the  way  of  the 
freight  train,  and  walked  on  until  they  reach- 
ed the  public  road  crossing.  According  to  the 
testimony  of  the  plaintiff's  witness  Price,  the 
decedent  was  struck  while  he  was  in  the  pub- 
lic road,  and  just  as  he  (the  witness)  stepped 
off  the  track  as  they  separated,  each  to  go  to 
his  own  home.  According  to  the  company's 
witnesses,  the  accident  occurred  just  west  of 
the  crossing,  after  the  decedent  had  left  the 
public  road  and  passed  a  cattle  guard  which 
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he  crossed  over  on  his  way.  There  Is  a  con- 
flict of  testimony  as  to  the  sounding  of  the 
crossing  signals.  The  plaintiff's  witness 
Price  testified  clearly  and  distinctly  that 
there  was  no  crossing  whistle  blown,  and  that 
the  only  light  was  that  held  by  a  brakeman 
who  stood  on  the  second  car,  whose  body  was 
between  his  lantern  and  the  front  end  of  the 
flat  car  \frhicii  struck  decedent,  that  he  saw 
this  light  just  as  the  train  rushed  by  him, 
and  that  the  decedent  and  he  were  both  care- 
fully looking  and  listening  for  trains  on  both 
tracks,  but  that  they  failed  either  to  see  or  to 
hear  this  one  until  the  accident  occurred.  The 
defendant's  witnesses  testify  that  there  were 
two  brakemen  on  the  front  car,  both  waving 
their  lights  and  giving  alarm  signals.  It  is 
also  proved  that  the  track  was  habitually 
used  between  Pamplin  and  the  point  beyond 
the  crossing  at  which  the  decedent  lost  his 
life  by  him  and  by  other  pedestrians  going 
to  and  fro,  by  day  and  night,  in  such  numbers 
as  to  Justify  the  conclusion  that  the  decedent 
was  a  licensee.  There  is  other  testimony 
than  that  recited,  but  nothing  to  inhibit  the 
Inferences  adverse  to  the  company  which  the 
jury  drew  therefrom,  and  much  to  support 
their  verdict 

The  duty  which  railroad  companies  owe  to 
licensees  is  succinctly  stated  in  Washington 
&  Old  Dominion  Railway  v.  Ward's  Adm'r, 
119  Va.  341,  89  S.  E.  143,  thus: 

"Railroad  companies  do  not  owe  any  duty  of 
prevision  to  licensees,  but  must,  with  the  facili- 
ties at  hand  and  under  the  circumstances  as 
they  exist  at  the  time,  exercise  reasonable  care 
to  discover  and  avoid  injuring  them.  Blank- 
enship  v.  C.  &  O.  Ry.  Co.,  94  Va.  449,  27  S.  E. 
20;  C.  &  O.  Ry.  Co.  v.  Rogers,  100  Va.  324, 
333,  41  S.  E.  732 ;  Norfolk  &  Western  Ry.  CJo. 
V.  Carr,  106  Va.  611.  56  S.  E.  276." 

While  it  is  not  the  duty  of  a  railway  com- 
pany to  provide  additional  force  in  order  to 
keep  a  proper  lookout  for  licensees,  it  is  the 
duty  of  the  employes  of  the  company  upon  a 
train,  considering  all  the  surrounding  circum- 
stances, to  use  reasonable  care  to  discover 
and  not  to  injure  any  person  whom  they 
might  reasonably  expect  to  be  on  the  track 
at  that  point.  C.  &  O.  Ry.  Oo.  v.  Saunders' 
Adm'r,  116  Va.  832,  83  S.  E.  374. 

[41  The  defendant,  however,  Insists  that 
Code,  §  1294d,  subd.  24,  which  is  the  section 
requiring  crossing  signals  to  be  sounded,  has 
no  application  under  the  facts  of  this  case, 
because  the  decedent  was  traveling  alcmg  the 
railway  Sticks  and  not  along  the  highway, 
and  therefore  that  failure  to  give  these  sig- 
nals cannot  be  relied  upon  to  sustain  the 
charge  of  negligence.  This  contention  ap- 
pears to  be  chiefly  based  upon  Hort^istein  v. 
Virginia  Carolina  Ry.  Co.,  102  Va.  924,  47  S. 
E.  1000,  and  this  quotation  therefrom: 

**Tbe  statute  was  not  intended  to  protect  all 
persons  indiscriminately,  but  only  those  upon 
the  highway,  or  who  are  lawfully  at  or  near  a 
crossing  of  a  railroad  in  pursuit  of  their  legiti- 


mate basiness,  and  intending  to  cross  the  rail- 
road, and  was  not  made  for  trespassers,  or 
even  licensees." 

We  think  that  the  quotation  relied  upon 
was  not  Intended  to  bear  the  strict  construc- 
tion claimed  for  it,  and  that  it  expressly  in- 
dicates that  the  statute  was  Intended  to  pro- 
tect "those  upon  the  highway,"  and  in  this 
case  there  is  positive  evidence  that  at  the 
time  of  the  accident  this  decedent  was  upon 
the  highway  crossing.  However  this  may  be, 
the  language  of  the  statute  Itself  expressly 
provides  that  the  company  shall  be  liable  for 
all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  the  company's  neglect  to 
sound  the  crossing  whistle.  Similar  statutes 
are  in  force  in  a  number  of  states,  and  so  far 
as  we  are  informed  they  have  never  be&i 
limited  in  their  applicatloa  to  travelers  along 
the  highway  intending  to  cross  the  railroad 
tracks  at  such  crossing,  as  the  company's 
coiinsel  so  earnestly  contends. 

In  Toledo,  Wabash,  etc.,  R  Ca  t.  Fergus- 
son  (1867)  42  111.  450,  the  company  was  held 
liable  for  killing  a  cow  which  was  running  at 
large,  and  had  strayed  upon  the  railroad 
track  at  a  point  a  few  yards  from  a  highway 
crossing,  and  the  actionable  negligence  was 
the  failure  to  give  the  statutory  signaL  The 
court  uses  this  language  with  reference 
thereto: 

■ 

"It  is  suflScient  that  the  statute  has  said 
such  failure  shall  give  a  right  of  action  for 
all  injuries  attributable  to  such  neglect" 

The  same  construction  has  been  put  upon 
the  statute  in  Lonergan  y.  Illinois  Central  R. 
Co.,  87  Iowa,  755,  49  N.  W.  852,  63  N.  W.  236. 
17  L.  R.  A.  254,  which  holds  that  a  person 
upon  the  station  grounds  unloading  com  into 
a  railway  car  near  the  highway  crossing, 
who  is  injured  by  failure  to  give  the  statu- 
tory signal,  was  entitled  to  recover  damages 
from  the  railway  company  for  such  injuries. 

[6]  So  also  in  Kentucky,  In  Wilson's  Adm*r 
v.  C.  &  O.  Ry.  Co.  (Ky.  1905)  86  S.  W.  690. 
citing  a  number  of  Kentucky  cases  to  the 
same  effect.  In  Texas  likewise  the  statute 
has  been  so  construed.  International  &  G.  N. 
R.  Co.  V.  Gray  (1885)  65  Tex.  32.  And  the 
same  view  has  been  followed  in  that  state  in 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gartelser. 
9  Tex.  Civ.  App.  456,  29  S.  W.  939;  M.,  K.  & 
T.  Ry.  Co.  V.  Tafl  (1903)  31  Tex.  av.  App. 
657,  74  S.  W.  89.  A  number  of  these  cases 
were  decided  before  this  statute  was  adopted 
in  Virginia,  and  hence  the  Legislature  will 
be  presumed  to  have  adopted  the  same  con- 
struction which  it  had  theretofore  received  tn 
the  courts  In  these  other  states,  in  accordance 
with  the  established  rule  which  is  stated  in 
C.  &  O.  Ry.  Co.  ▼.  Pew,  109  Va.  288.  <H  S. 
E.  85. 

Bowles  ▼.  O.  &  O.  Ry.  Co.,  61  W.  Va,  272, 
57  S.  E.  131,  also  sustains  this  construction, 
and  holds  that: 
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^t  Is  negligence  per  se  to  back  a  train  on  a 
dark  night  over  a  public  railroad  crossing  with- 
out warning,  by  blowing  a  whistle  or  ringing  a 
ben,  or  guard,  or  light,  on  the  advancing  re- 
versed car.  The  company  must  adopt  some 
means  to  warn  travelers  of  danger,  such  means 
as  will  be  equally  efficient  as  the  bell  or  whistle 
warning  in  the  case  of  an  advancing  unreversed 
train.  The  precaution  must  suit  the  circum- 
stances and  be  adequate  under  the  circum- 
stances.'* ''Though  one  reach  a  public  crossing 
over  a  railroad  by  walking  on  the  right  of  way 
between  tracks,  though  not  between  the  rails, 
this  does  not  deprive  him  of  the  benefit  of  the 
safeguards  demanded  of  the  company  for  a  per- 
son while  crossing  the  railroad  on  such  public 
crossing.  When  on  the  crossing  he  is  entitled 
to  such  safeguards,  no  matter  whence  he  came 
or  how  he  reached  the  crossing.*' 


[6,  7]  We  are  clear  In  our  view  that  under 
the  evidence  the  jury  were  fully  warranted 
In  concluding  that  the  decedent  lost  his  life 
on  the  crossing,  and  that  the  accident  was 
due  to  the  negligence  of  the  company  in  run- 
ning its  train  at  a  crossing  where  pedestrians 
were  naturally  to  be  expected,  at  an  excessive 
rate  of  speed  on  a  very  dark  night,  without 
proper  lights,  without  sounding  the  crossing 
signals  which  the  statute  makes  imperative. 
Statutes  like  this  are  mandatory,  and  are 
enacted  for  the  purpose  of  preventing  Just 
such  accidents  as  this,  and  if  the  disobedi- 
ence thereof  is  the  proximate  cause  of  injury 
to  one  not  guilty  of  contributory  negligence, 
the  company  Is  responsible  therefor.  Atlantic 
A  Danville  Ry.  CJo.  v.  Reiger,  95  Va.  418,  28 
S.  K  590;  Simons'  Adm'r  v.  Southern  Ry. 
Co.,  96  Va.  152,  31  S.  EX  7. 

[8-10]  It  only  remains  to  inquire  whether 
any  harmful  error  of  law  was  committed  on 
the  trial.  What  we  have  said  is  sufficient  to 
§how  that  we  think  there  was  no  error  in 
the  two  instructions  complained  of  which 
were  given  upon  motion  of  the  plaintiff.  As 
to  the  nine  instructions  which  were  reftised, 
and  of  whirti  the  company  complains,  it  is 
suffldent  to  say,  as  to  most  of  them,  that  they 
either  ignore  or  controvert  the  imperative 
mandate  of  the  statute  requiring  crossing 
signals.  They  are  also  erroneous  because 
misleading,  and  especially  because,  with  one 
exception,  they  direct  a  verdict  for  the  de- 
fendant upon  a  partial  view  of  the  evidence, 
which  this  court  has  repeatedly  held  to  be 
•erroneous.  Southern  Ry.  Oo.  v.  Abee's  Adm'r, 
124  Va.  — ,  98  S.  B.  81.    Neither  of  them 


r  presented  the  view  that  the  company  had  not 
been  guilty  of  the  negligence  charged,  which 
because  of  the  conflict  in  the  testimony  it  was 
entitled  to  have  presented  to  the  jury,  but, 
ignoring  this  conflict,  they,. with  Insistent  re- 
iteration, urged  that  in  any  event  the  con- 
tributory negligence  of  the  decedent  barred 
any  recovery.  Their  manifest  purpose  was  to 
take  the  case  from  the  jury  and  to  instruct 
them,  as  matter  of  law,  that  the  plaintiff 
was  so  clearly  guilty  of  contributory  n^U- 
gence  as  to  defeat  the  action,  whereas  that 
was  a  question  which,  under  the  facts  of 
this  case,  the  plaintiff  had  the  right  to  have 
submitted  to  the  jury. 

[It]  The  defendant's  instruction  No.  9  told 
the  jury,  in  substance,  that  the  law  does  not 
presume  that  a  highway  crossed  by  double 
tracks  will  be  used  'when  a  train  is  actually 
going  over  one  of  the  tracks,  and  that  a 
traveler  on  a  railroad  where  it  crosses  the 
highway,  while  being  used  by  a  train,  has  no 
right  in  law  to  expect  crossing  signals  to  be 
blown  for  his  benefit,  nor  a  lookout  on  a 
front  car»  nor  lights,  and  if  the  jury  believe 
that  the  plaintiff  was  killed  under  such  con- 
ditions, they  must  find  for  the  defendant, 
although  they  may  also  believe  that  he  looked 
and  listened  for  trains  on  the  track  upon 
which  he  was  walking  and  did  not  see  or  hear 
any  approaching  train.  No  authority  Is  cited 
for  this  proposition,  and  we  think  it  clearly 
unsound.  One  upon  the  highway,  however  he 
may  have  reached  it,  is  entitled  to  be  warned 
of  an  approaching  train  by  the  crossing  sig- 
nals prescribed  by  statute,  and  if  Injured 
thereon  and  the  proximate  cause  of  his  injury 
is  the  failure  to  sound  such  signals,  and  he 
is  not  guilty  of  contributory  negligence,  he  is 
entitled  to  recover;  and  this  under  circum- 
stances like  these,  where  there  were  double 
tracks  and  another  train  was  passing  over 
the  other  track  at  the  time  of  the  Injury. 
The  humane  purpose  of  the  statute  is  mani- 
fest, and  it  is  mandatory.  Other  questions 
are  raised,  but  as,  under  our  view,  those  we 
have  referred  to  are  decisive,  we  will  not 
prolong  this  opinion  by  any  further  discus- 
sion. 

This  court  will  enter  here  the  judgment 
which  we  think  the  trial  court  should  have 
entered  on  the  verdict 

Reversed. 


BURKS,  J.,  absent 


654 


99  SOUTHBASTERN  REPORTER 


(Va. 


(ITS  Va.  74D 

WEST  ▼.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  12,  1919.) 

1.  Cbiminal  Law  ^s»564(1)  —  Vbnus  — 
Pnoor. 

In  prosecution  for  grand  larceny,  it  is  nec- 
essary for  the  state  to  prove  the  venue. 

2.  Criminal  Law  ^=>564(3)— Venub— Cib- 
cumstantial  evidence. 

The  venue  of  the  crime  of  grand  larceny 
can  be  proved  either  by  direct  or  circumstan- 
tial evidence. 

8.  Cbiminal  Law  ^s»564(3)  —  Venue  ^ 
Gband  Larceny  —  Sufficienot  of  Evi- 
dence. 

In  prosecution  for  grand  larceny,  circum- 
stantial evidence'  held  to  prove  venue. 

4.  Criminal  Law  ^s»1144(17)  —  Appeal  — 
Pbesumption^Judqment. 

The  judgment  of  the  trial  court  will  be  pre- 
sumed to  be  correct 

6.  Larceny  ^s»23  —  Qband  Labcent  — 
Sepabate  Oitensbb. 

The  taking  of  property  at  different  times, 
ithough  from  the  same  place  and  same  owner, 
constitutes  separate  offenses,  and  no  aggrega- 
tion of  successive  petit  larcenies,  not  constitut- 
ing parts  of  a  continuous  transaction,  but  each 
complete  and  distinct  in  itself,  can  be  combined 
in  one  prosecution,  so  as  to  make  a  case  of 
grand  larceny. 

6.  Laboeny  ^=>23  —  Sebieb  of  Labcenoub 
Acts— Single  Labceny. 

A  series  of  larcenous  acts,  regardless  of 
amount  and  value  of  separate  parcels  and  ar- 
ticles taken,  and  regardless  of  the  time  occupied 
in  the  performance,  constitutes  a  single  lar- 
ceny, provided  the  several  acts  are  done  pur- 
suant to  a  single  impulse  and  in  execution  of  a 
general  fraudulent  scheme. 

7.  Larceny  ^=>79— Grade  of  Offense— In- 
struction. 

Where  household  articles  were  stolen  by 
domestic  servant  within  very  short  space  of 
time,  during  brief  absence  of  owner,  and  there 
was  no  proof,  except  that  of  the  servant  her- 
self, that  the  articles  were  taken  at  different 
times,  it  was  court's  duty,  upon  giving  instruc- 
tion permitting  jury  to  separate  offense  into 
separate  units,  so  as  to  reduce  grade  of  crime, 
to  charge  jury  that,  if  goods  were  taken  pur- 
suant to  a  single  impulse,  there  was  but  one 
crime. 

8.  Larceny  ^s»64(1)  —  Dibappeabance  of 
Household  Abtioles— Criminal  Intent. 

The  mysterious  disappearance  of  house- 
hold  articles,  subsequently  found  in  possession 
of  former  domestic  servant,  was  evidence  that 
the  articles  had  been  taken  by  such  servant 
with  criminal  intent. 

9.  Larceny  ^=:>41  —  Possession  of  Stolen 
Goods— Burden  of  Proof. 

Where  household  articles,  which  had  mys- 
teriously disappeared,  were  subsequently  found 
in  possession  of  a  former  domestic  servant  of 


owner,  the  former  servant  has  the  harden  of 
explaining  her  possession  thereof. 

10.  Criminal  Law.  ^s»770(3)— Issues— Mis- 
leading Instructions. 

The  failure  to  notice  in  the  instructions  on 
one  side  a  theory  relied  upon  and  embodied  in 
the  instructions  for  the  other  results  in  ap- 
parent contradiction,  tending  to  confuse  and 
mislead  jury. 

11.  Criminal  Law  ^s»823 (17)— Grand  LdkR- 
CBNY— Instruction. 

In  prosecution  for  grand  larceny,  where 
court  instructed  jury  that  defendant  could  not 
be  convicted  of  grand  larceny  if  goods  of  value 
of  $50  or  more  were  taken  at  different  times, 
unless  goods  of  such  value  were  taken  at  one 
time,  the  failure  to  refer  to  the  value  of  prop- 
erty taken  necessary  to  constitute  grand  lar- 
ceny in  subsequent  part  of  instruction,  charging 
that  larcenous  acts  at  different  times,  if  pursu- 
ant to  a  single  impulse,  constitute  but  one  of- 
fense, was  not  error. 

12.  Larceny  ^=>65— Household  Articles- 
Grand  Larceny  —  Sufficiency  of  Evi- 
dence. 

Evidence  held  to  sustain  conviction  of  do- 
mestic servant  for  grand  larceny  of  household 
articles. 

Error  to  Hustings  Court  of  Petersburg. 

Frances  West  was  convicted  of  grand  lar- 
ceny, and  she  brings  error.    Affirmed. 

H.  M.  Smith,  Jr.,  of  Richmond,  and  Gilliam 
&  Gilliam,  of  Petersburg,  for  plalnttfT  in 
error. 

The  Attorney  General,  for  the  Common- 
wealth. 

KELLY,  J.  Frances  West  obtained  this 
writ  of  error  to  a  judgment  sentencing  her  to 
a  term  of  three  years  in  the  penitentiary  for 
grand  larceny. 

[1,  2]  1.  The  indictment  charged  that  the 
crime  was  committed  in  the  dty  of  Peters- 
burg, and  the  first  assignment  of  error  is  that 
there  was  no  proof  of  this  fact 

Unquestionably  the  conxmonwealth  was 
as  much  bound  to  prove  the  venue  as  to  prove 
the  larceny  itself.  Fitch's  Case,  92  Va.  824, 
24  S.  E.  272 ;  Anderson's  Case,  100  Va.  8d4« 
42  S.  E.  865;  Byrd's  Case,  124  Va.  — , 
98  S.  EL  632.  The  evidence  to  prove  it,  how- 
ever, may  be  either  direct  or  circumstantial. 
In  Richardson's  Case,  80  Va.  124,  this  court 
apparently  approved  the  rule  that — 

"If  the  evidence  raises  a  violent  presumption 
that  the  offense  was  committed  in  the  county 
mentioned  in  the  indictment,  it  will  be  soffi- 
cient." 

In  Byrd's  Case,  supra,  we  said : 

"The  failure  clearly  to  prove  venue  is  usnally 
due  to  inadvertence,  flowing  naturally  from  the 
familiarity  of  court,  counsel,  witnesses,  and 
jurors  with  the  locality  of  the  crime,  and  ap- 
pellate courts  will  generally  and  properly  lay 
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hold  of  and  accept  aa  anffident  any  evidence  in 
the  case,  direct  or  otherwise,  from  which  the 
fact  may  be  inferred." 

See,  also,  1  Whart.  Or.  Bv.  (10th  Ed.)  | 
108;  12  Cyc.  484,  and  cases  dted  in  note  6; 
State  V.  Hobbs,  37  W.  Va.  812,  816,  17  S.  B. 
380,  and  authorities  cited. 

[3]  In  the  case  at  bar  there  is  no  direct 
proof  that  the  crime  was  committed  at  Pe- 
tersburg, but  the  following  circumstances  ful- 
ly warrant  the  inference  that  it  did  take 
place  there:  The  indictment  charged  that 
the  property  was  stolen  in  the  dty  of  Peters- 
burgy  and  belonged  either  to  E.  A.  Robertsoa 
or  to  his  wife.  The  case  was  tried  at  Peters- 
burg, and  the  witness  Worrell  testified  that 
he  was  employed  as  a  detective  with  "the 
local  police  force,"  went  with  Wilkerson,  an- 
other police  officer,  to  investigate  the  case, 
found  the  stolen  property  at  the  prisoner's 
home,  then  went  to  the  home  of  Mrs.  Robert- 
son, and  brought  her  to  the  prisoner's  home 
to  identify  the  property.  Wilkerson  tes- 
Ufled: 

**That  he  was  employed  as  a  detective  with 
the  local  police  department,  and  went  to  see 
Mrs.  E.  A.  Robertson  in  response  to  'a  tele- 
phone call  from  her  advising  him  that  certain 
articles  were  missing  from  her  home,  and  went 
with  Officer  Worrell  to  the  home  of  Frances 
West  and  found  the  alleged  stolen  articles 
there ;  that  he  remained  at  her  home  while  Of- 
ficer Worrell  went  to  get  Mrs.  Robertson  to 
identify  the  various  stolen  articles." 

O.  E.  PerUnson  testified: 

'*That  he  was  employed  aa  a  detective  with 
the  local  police  department,  and  assisted  in  the 
investigation  of  the  West  case." 

E.  A.  Robertson  and  wife  testified  that  the 
pr<^>erty  was  stolen  from  their  home  on  Syca- 
more street.  *  It  thus  appeared  that  Mrs. 
Robertson,  from  her  home  on  Sycamore 
street,  where  the  offense  was  committed, 
called  in  the  "local  police  officers,"  who  pro- 
ceeded to  make  an  investigation  and  arrest, 
which  resulted  in  the  indictment  and  trial 
of  the  accused  in  Petersburg.  The  "local 
police  officers"  were  unquestionably  Peters- 
burg officers,  and  there  is  small  room  for 
doubt  that  Mrs.  Robertson  telephoned  to 
them,  and  that  they  responded  to  her  call,  be- 
cause her  residence  was  in  the  dty  and  there- 
fore within  their  jurisdiction. 

The  case  of  State  v.  Hobba,  supra,  is  very 
much  in  point.  There  the  proof  was  that 
the  homidde  had  been  committed  at  the 
house  of  the  prisoner,  Hobbs ;  but  no  witness 
said  that  this  house  was  within  the  limits 
af  Pleasants  county,  as  averred  in  the  indict- 
ment. It  did  appear,  however,  that  the 
county  coroner  was  notified  that  there  was  a 
dead  body  "within  the  county"  (the  name  of 
the  coimty  not  being  given),  and  that  he  pro- 
ceeded to  the  Hobbs  house  and  held  an  in- 


quest over  the  body.  This  was  the  prindpal 
drcumstance  upon  which  the  commonwealth 
relied  to  support  its  contention  that  the 
venue  had  been  suffidently  proved,  and  the 
court  sustained  the  contention. 

It  seldom  happens  that  there  is  any  real 
merit  in  an  exertion  based  upon  a  failure 
to  prove  venue,  unless  the  question  has  been 
developed  and  made  the  subject  of  serious 
inquiry  before  verdict.  Criminals  are  sup- 
posed to  be,  and  usually  are,  indicted  where 
they  have  committed  the  crime.  The  neces- 
ity  of  proving  the  locality  Is  known  to  prac- 
tically every  tyro  in  the  criminal  practice. 
The  record  in  this  case  shows  that  the  court, 
counsel,  jurors,  and  .witnesses  must  neces- 
sarily have  been  familiar  with  the  locaticHi 
of  the  Robertson  home  on  Sycamore  street. 
No  question  was  raised  or  hinted  at  as  to  the 
local  jurisdicti(Mi  of  the  court,  until  after  the 
verdict  was  rendered.  A  motion  was  then 
made  for  a  new  trial  on  the  ground  that  the 
venue  had  not  been  proved,  and  this  motion 
was  promptly  overruled  by  a  local  judge  of 
known  experience  and  ability. 

[4]  The  action  of  the  court  in  overruling 
the  motion,  based  on  the  view  that  the  venue 
had  been  suffidently  established,  comes  to 
us,  not  only  with  the  usual  presumption  fa- 
voring the  correctness  of  the  judgment  of  a 
trial  court,  but  upon  the  facts  and  dreum- 
stances  appearing  in  the  evidmice  and 
detailed  above,  whidi  of  themselves  raise  a 
violent  presumption  that  the  Robertson  house 
was  within  the  local  jnrisdictioa  of  the  court, 
and  we  do  not  feel  warranted  in  reversing  the 
judgment  upon  this  point 

2.  In  disposing  of  the  second  assignment 
of  error,  it  will  be  in  order  to  set  out  some- 
what in  detail  the  pertinent  facts  in  connec- 
tion with  the  crime  itself.  The  indictment 
charged  the  larceny  by  Frances  West  of  va- 
rious artides  of  wearing  apparel  and  table 
ware  of  the  aggregate  value  of  $286.  The 
accused  had  been  employed  as^oook  and 
house  girl  in  the  Robertscm  home  for  several 
months.  Shortly  after  the  larcoiy  is  sup- 
posed to  have  been  committed,  she  became 
ill,  went  to  a  hospital  for  treatment,  and 
thereafter  did  not  return  to  her  former  posi- 
tion. About  that  time  Mrs.  Robertson  began 
to  miss  dishes  and  other  small  articles,  and, 
becoming  suspidous  on  that  account,  she 
opened  what  she  called  her  "treasure  trunk," 
which  she  kept  in  the  kitdien,  and  in  whidn 
she  had  stored  the  most  valuable  of  the 
stolen  property.  The  contents  of  this  trunk 
had  disappeared.  A  search  was  miade^  and 
they  were  found  in  the  possession  of  the  ac- 
cused. Her  explanation  was  unsatisfactory 
in  itself,  and  was  contradicted  by  Mrs.  Rob- 
ertson. The  evidence  is  conflicting  as  to  ac- 
tual value  of  the  property  stolen,  but  it  was 
quite  suffldent  on  the  part  of  the  common- 
wealth to  establish  the  value  of  more  than 
$50,  the  amount  necessary  to  constitute  grand 
larceny.    Tbia  is  true  aa  to  the  contents  of 
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the   "treasure  trunk**   alone,   regardless  off 
what  the  other  articles  were  worth. 

A  short  time  before  the  accused  gave  up 
her  position  in  the  house,  Mrs.  Robertson 
was  away  from  home  on  a  yislt  of  about 
three  days.  She  could  not  tell  when  the 
(9tolen  articles  were  taken,  but  supposed  It 
was  while  she  .was  absent  on  that  visit,  be- 
cause she  could  not  see  how  the  accused 
could  have  taken  them  without  her  knowl- 
edge when  she  was  at  home. 

Upon  evidence  as  substantially  outlined 
above,  the  accused  asked  for  an  instruction, 
which  the  court  amended,  and  its  action  In 
refusing  to  give  the  same  in  its  original  form, 
and  in  giving  it  as  amended,  is  assigned  as 
error.  The  instruction  appears  below,  the 
amendment  being  indicated  by  italics: 

"That  grand  larceny  la  the  taking  of  goods  of 
the  value  of  $50  or  more ;  and,  if  the  jury  be- 
lieve that  the  alleged  stolen  artides  were  taken 
at  substantially  different  times,  then  the  bur- 
den is  upon  the  commonwealth  to  prove,  be- 
yond a  reasonable  doubt,  that  the  defendant 
took  goods  of  the  valuS  of  $50  or  more  at  one 
time,  or  else  the  accused  cannot  be  convicted  of 
grand  larceny,  unless  they  believe  that  the  ac- 
cuscdj  in  pursuance  of  o  single  impulse^  stole 
the  articles  mentioned  in  the  indictment  so  as 
to  form  a  continuous  action;  then  in  that 
iMse  the  accused  may  le  found  o^iltp  of  grand 
larceny,'* 

.  [K]  Broadly  stated,  the  general  rule  is  that 
the  taking  of  property  at  different  times, 
though  from  the  same  place  and  the  same 
owner,  will  constitute  separate  offenses;  and 
no  aggregation  of  successive  petit  larcenies, 
not  constituting  parts  of  a  continuous  trans- 
action, but  each  complete  and  distinct  in  it- 
-self,  can  be  combined  in  one  prosecution,  so 
as  to  make  a  case  of  grand  larceny.  Monoun- 
ghan  V.  People,  24  111.  3i0;  Cody  v.  State,  31 
Ter.  Cv^  R*  183,  20  S.  W.  396;  Scarrer  v. 
State,  63  Miss.  407. 

[6]  Buf  a  series  of  larcenous  acts,  regard- 
less of  the  amount  and  value  of  the  separate 
parcels  or  articles  taken,  and  regardless  of 
the  time  occupied  in  the  performance,  may 
and  vtill  constitute,  in  contemplation  of  law, 
a  single  larceny,  provided  the  several  acts 
are  done  pursuant  to  a  single  impulse  and 
in  execution  of  a  g^ieral  fraudulent  scheme. 
2  Whart  Gr.  Law  (11th  Ed.)  {  1169 ;  Id.  vol. 
1, 1  34 ;  Woods  v.  People,  222  111.  293,  78  N.  E. 
607,  7  L.  R.  A.  (N.  S.)  620,  528,  524,  and 
note,  118  Am.  St.  Rep.  415,  6  Ann.  Cas.  736 ; 
1  Bouv.  L.  Diet.  (Rawle's  8d  Rev.)  p.  657. 

[7]  Viewed  in  the  light  of  these  principles, 
it  is  manifest  that,  in  the  abstract,  both  the 
original  instruction  and  the  amendment 
thereto  embody  correct  legal  propositions. 
This,  we  believe,  is  conceded.  It  is  claimed, 
however,  that  there  was  no  evidence  upon 
which  to  base  the  amendment  We  cannot 
accept  this  view.  The  proof  plainly  tended 
to  show  that  the  articles  were -stolen,  and, 
particularly   as  to  those  contained  in   the 


"treasure  trunk,**  that  they  disappeared  dur- 
ing a  brief  absence  from  home  of  the  owner; 
the  accused  having  apparently  availed  her- 
self of  the  opportunity  thus  afforded  to  com- 
mit the  crime.  This  in  itself  was  enough  to 
warrant  the  inference  that  she  took  the  con- 
tents of  the  trunk  under  a  single  impulse,  and 
that,  whether  she  removed  them  in  parcels 
or  as  a  whole,  she  was  simply  carrying  out 
a  general  purpose  to  steal  them  all.  Indeed^ 
except  for  her  own  testimony  (contradicted 
by  Mrs.  Robertson  and  rejected  by  the  Jury), 
in  which  she  claimed  that  some  of  the  groods 
were  given,  or  lent,  or  sold  to  her,  there  was 
no  proof  that  she  did  in  fact  carry  them  off 
at  substantially  different  times.  Mrs.  Rob- 
ertson's statement,  that  she  missed  some 
things  about  the  house  "from  time  to  time," 
relates,  as  the  context  plainly  shows,  to  a 
period  Just  subsequent  to  the  defendant's 
term  of  service  In  the  house.  It  was  be- 
cause she  missed  certain  things  that  Mr& 
Robertson's  suspicion  was  aroused,  and  this 
led  to  the  discovery  that  all  of  the  articles 
mentioned  in  the  indictment  were  gone,  and 
they  were  all  found  In  the  possession  of 
Frances  West 

[8, 9]  The  mysterious  disappearance  of 
these  articles  was  evidence  that  they  had 
been  taken  with  criminal  intent  Their  pos- 
session by  the  accused  indicated  that  she  had 
stolen  them  all,  and  the  burden  of  showing 
how  she  got  them  was  thereby  shifted  to 
her.  17  R.  C.  li.  p.  65,  S  69,  and  authorities 
cited;  2  Whart  O.  Law  (11th  Ed.)  {  1231. 

The  case  is  simply  one  in  which  the  accus- 
ed ,  is  shown  to  have  stolen  a  quantity  of 
goods,  but  without  anything  to  show  how,  -or 
when,  or  in  what  quantities,  the  asportation 
took  place,  except  that  it  was  most  probably 
done  within  a  certain  brief  period  of  the 
'Owner's  absence. 

Under  these  circumstances,  it  may  well  be 
doubted  whether  the  accused  was  entitled 
to  any  instruction  which  would  have  permit- 
ted the  jury  to  separate  the  offense  into  sep- 
arate units,  80  as  to  reduce  the  grade  and 
punishment  of  the  crime.  If  she  had  admit- 
ted the  stealing,  and  had  then  claimed  that 
she  took  the  various  articles  at  substantially 
different  times,  there  would  have  been  evi- 
dence before  the  jury  upon  which  to  base  an 
instruction  on  the  theory  of  a  series  of  sep- 
arate  and  petit  larcenies. 

If,  however,  it  be  conceded  that  the  accus- 
ed was  entitled  to  an  instruction  based  on 
the  theory  that  she  stole  tiie  articles  at  sub- 
stantially different  times,  and  in  sepamte 
parcels  of  less  value  than  $50  each,  then  it 
was  dearly  the  duty  of  the  court,  in  view  of 
the  evidence  as  above  detailed,  to  present  to 
the  Jury  the  further  view  that  stealing  goods 
in  parcels  pursuant  to  a  single  impulse  con- 
stitutes the  same  crime  as  if  they  are  taken 
all  at  once. 

[10]  it  is  further  contended  that,  ev«i  if 
the  commonwealth  was  entitled  to  an  instme^ 
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tion  on  the  theory  last  above  indicated,  such 
theory  ought  to  have  been  made  the  subject 
of  a  separate  Instruction.  The  literal  criti- 
cism of  the  amendment,  as  stated  in  the 
brief,  is: 

"That  to  present  two  theories  in  a  single  in- 
struction, even  if  the  latter  was  correctly  stated 
by  the  court,  made  the  instruction  contradictory, 
unintelligible  and  misleading." 

This  is  a  novel  contention.  A  fir  more 
common  and  meritorious  proposition,  and  one 
the  disregard  of  which  has  frequently  result- 
ed in  reversals  by  this  court,  is  that  the  fail- 
ure to  notice  in  the  instructions  on  one  side 
a  theory  relied  upon  and  embodied  in  the  in- 
structions for  the  other  results  in  apparent 
contradiction,  tending  to  confuse  and  mislead 
the  Jury.  Bowles  v.  Commonwealth,  103  Va. 
816,  830,  48  S.  E.  527;  C.  &  O.  Ry.  Co.  v. 
Saunders,  116  Va.  826,  83  S.  E.  374 ;  Wash- 
ington-Southem  Ry.  Co.  v.  Grimes*  Admr.,  98 
S.  E.  30. 

[Ill  The  further  objection  that  the  court's 
addendum  to  the  instruction  omitted  any 
reference  to  the  value  of  the  property  is 
likewise  untenable.  The  Jury  had  already 
been  told,  in  the  first  branch  of  the  charge, 
that  the  accused  could  not  be  convicted  of 
grand  larceny  unless  she  had  taken  goods  of 
the  value  of  $50  or  more  at  one  time.  The 
amendment,  following  as  a  part  of  the  same 
sentence,  merely  explained  to  the  Jury  the 
circumstances  under  which  they  might  re- 
gard the  taking  of  the  goods  in  parcels  at 
different  times  as  equivalent  in  law  to  taking 
them  at  one  time. 

[12]  The  instruction  was  free  from  prej- 
udicial error,  the  evidence  supported  the 
verdict,  and  the  Judgment  must  be  affirmed. 

Affirmed. 


(126  Va.  223) 

NATIONAL  SURETY  CO.  et  al.  v.  COMMON- 
WEALTH er  reL  WESTINGHOUSE 
ELECTRIC  &  MFG.  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  12,  1919.) 

1.  Appeai.  and  Erbos  ^=»1232— Supebsedbas 
Bond— JuDouENT  "Affirmed." 

Judgment  is  "affirmed"  within  a  supersedeas 
bond  conditioned  to  satisfy  it  in  such  event  to 
the  extent  that  it  remains  unchanged  by  an 
amended  judgment  on  appeal,  authorized  by 
Code  1904,  §  3485. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Affirm.] 

2.  Appeal  and  Error  ^=s>1282— Supersedeas 
Bond— Judgment  "AmHMED." 

Judgment  is  "affirmed"  as  a  whole,  though 
part  of  it  is  released  by  plaintiff*s  own  act, 
within  a  supersedeas  bond  conditioned  to  satis- 
fy  it  if  affirmed,  where  it  is  reversed  with  condi- 
tion that,  if  plaintiff  elect  to  relinquish  interest, 
it  shall  stand  affirmed ;   and  plaintiff  so  elects. 


3.  Principal   and    Surety   ^»59  — Surety 
Companies— Law  Governing. 

The  general  rule  is  that  contracts  of  surety 
companies,  which  receive  compensation  for  the 
risk  assumed,  are  governed  by  the  same  princi- 
ples as  insurance  contracts. 

4.  Pleading  ^=»1S9— Set-Oft— Necessity  of 
Pleading. 

A  set-off  of  a  judgment  not  put  in  issue  by 
the  pleadings  nor  set  out  in  the  grounds  of 
defense  (Code  1904,  §§  3249,  8298)  is  not  with- 
in the  cognizance  of  the  court. 

Sims,  J.,  dissenting. 

Error  to  Circuit  Court,  Ijoudoun  County. 

Action  of  debt  by  the  Commonwealth,  on 
the  relation  of  the  Westinghonse  Electric  & 
Manufacturing  Company,  against  the  Nation- 
al Surety  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Mason  Manghum,  of  New  Bedford,  Mass., 
C.  E.  Nicol,  of  Alexandria,  and  J.  J.  Darling- 
ton, W.  J.  Lambert,  and  Frank  J.  Hogan,  all 
of  Washington,  D.  C,  for  plaintiffs  in  error. 

Eppa  Hunton,  Jr.,  of  Richmond,  and  E.  E. 
Garrett,  of  Leesburg,  for  de£endant  in  error. 

WHITTLE,  P.  This  case  is  the  sequel  to 
an  action  of  assumpsit  brought  by  the  de- 
fendant in  error,  the  Westinghonse  Electric 
&  Manufacturing  Company,  against  the 
plaintiff  in  error  the  Washington  &  Old  Do- 
minion Railway,  in  the  circuit  court  of  Lou- 
doun county.  In  that  action  the  plaintiff  re- 
covered against  the  defendant  a  Judgment 
for  $81,652.19,  with  interest  at  the  rate  of  5 
I>er  cent,  per  annum  from  May  1,  1913,  till 
paid,  subject  to  a  credit  of  $791.13,  as  of  the 
last-named  date,  and  costs.  To  that  Judg- 
ment a  writ  of  error  and  supersedeas  was 
granted  by  this  court  upon  condition  that  the 
defendant  execute  bond  with  approved  securi- 
ty in  the  penalty  of  $100,000,  with  condition 
according  to  law.  Whereupon  the  defendant 
executed  the  required  bond,  with  the  plaintiff 
in  error  the  National  Surety  Company  a  cor- 
poration, as  its  surety. 

On  March  15",  1917,  this  court  entered  the 
following  order: 

"This  day  came  again  the  parties  by  counsel, 
and  the  court,  having  maturely  considered  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the 
record,  that  the  circuit  court  erred  in  giving  the 
instruction  complained  of  upon  the  allowance 
of  interest  It  is  therefore  considered  that  said 
judgment  be  reversed  and  annulled,  the  verdict 
of  the  jury  set  aside,  and  that  the  plaintiff  in 
error  recover  of  the  defendant  in  error  its  costs 
by  it  expended  in  the  prosecution  of  its  writ  of 
error  and  supersedeas  aforesaid  here.  And  this 
cause  is  remanded  to  the  said  circuit  court  for 
a  new  trial  to  be  had  in  conformity  with  the 
views  expressed  in  the  said  written  opinion.    If, 
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however,  the  defendant  in  error,  shall,  within 
90  days  from  the  date  hereof,  elect  in  writing 
to  relinquish  the  interest  upon  $81,652.19,  the 
principal  sum  found  by  the  jury,  at  5  per  cent, 
per  annum  from  May  1,  1913,  subject  to  a  credit 
of  $791.13  as  of  that  date,  to  March  16,  1915, 
the  date  of  the  verdict  (such  relinquishment  to 
be  filed  with  the  papers  in  the  cause  in  the 
clerk's  office  of  the  circuit  court  of  Loudoun 
county  as  a  part  of  the  record),  then  said  judg- 
ment shall  stand  affirmed.  But  in  the  event  of 
a  new  trial  this  provision  is  not  to  influence  the 
jury  in  determining  the  question  of  interest." 

The  plaintiff,  within  90  days  from  the  day 
on  which  the  foregoing  order  was  entered, 
to  wit,  on  May  9,  1917,  availed  itself  of  its 
right  of  election,  as  provided  in  the  order, 
and  on  that  day  elected  in  writing  to  relin- 
quish the  stipulated  interest,  filing  its  re- 
mittitur in  writing  with  the  clerk  of  the  cir- 
<*uit  court,  who  filed  the  same  with  the 
papers  in  the  cause. 

The  plaintiffs  in  error,  the  National  Sure- 
ty Company  and  Washington  &  Old  Domin- 
ion Bailway,  denying  liability  on  the  super- 
sedeas bond,  this  action  of  debt  was  institut- 
ed thereon  against  them  by  the  defendant  in 
error,,  the  commonwealth  of  Virginia,  suing 
at  the  relation  and  for  the  benefit  of  the 
Westinghouse  Electric  &  Manufacturing 
Company.  For  convenience  the  defendant  in 
error  will  hereinafter  he  called  the  plaintiff 
and  the  plaintiffs  in  error  the  defendants. 

The  defendants  Interposed  a  demurrer  to 
the  declaration  and  pleas  of  nil  debet  and 
conditions  performed;  and  neither  party  re- 
quiring a  jury,  and  all  matters  of  law  and 
fact  having  been  submitted  to  the  court,  the 
demurrer  was  overruled,  and  the  judgment 
under  review  pronounced  in  favor  of  the 
plaintiff  against  the  defendants. 

There  is  no  ambiguity  about  the  issue  in 
this  case.  The  order  of  this  court  of  March 
16,  1917,  in  the  original  case,  was  in  terms 
set  out  in  the  declaration  in  this  case,  and 
the  decision  overruling  the  demurrer  to  the 
declaration  is  controlling.  If  the  mandate 
of  this  court  of  March  15,  1917,  affirmed  the 
original  Judgment  in  behalf  of  the  plaintilt 
against  the  defendant  the  Washington  &  Old 
Dominion  Bailway,  according  to  the  true  in- 
tent and  meaning  of  the  condition  of  the  su- 
persedeas bond,  then  the  demurrer  to  the 
declaration  was  rightly  overruled,  and  the 
defendants  have  not  performed  and  satisfied 
the  obligation  of  the  bond,  and  are  liable.  If, 
on  the  other  hand,  the  order  of  this  court  in 
intendment  and  result  amounts  to  a  reversal 
of  the  original  judgment,  then,  in  that  event, 
the  bond  has  been  satisfied,  and  the  obligors 
therein  are  discharged.  The  condition  of  the 
bond  is: 

'To  perform  and  satisfy  the  judgment 
*  *  *  in  case  the  said  judgment  be  affirmed, 
or  ♦  •  ♦  the  writ  of  error,  or  supersedeas, 
be  dismissed,  and  also  to  pay  all  damages,  costs, 
and  fees  which  may  be  awarded  against  or  in- 


curred by  ♦  •  ♦  the  petitioners  in  the  appel- 
late court,  and  all  actual  damages  incurred  in 
consequence  of  the  supersedeas." 

[1]  The  question  for  our  determination  Is 
within  narrow  limits  and  involves  the  con- 
struction of  our  own  statutes  and  procedure. 
In  such  case  little  is  to  be  gained  by  travel- 
ing beyond  our  borders  to  consult  irreconcila- 
ble decisions  of  doubtful  relevancy. 

It  seems  to  us  that  the  due  to  the  correct 
solution  of  the  question  is  found  in  the  open- 
ing words  of  section  3485  of  the  Code  (title, 
"Decision  of  Appellate  Court"): 

**The  appellate  court  shall  affirm  the  judgmoit, 
decree,  or  order  if  there  be  no  error  therein,  and 
reverse  the  same,  in  whole  or  in  part,  if  errone- 
ous, and  enter  such  judgment,  decree,  or  order 
as  the  court  whose  error  is  sought  to  be  cor- 
rected ought  to  have  entered.*'    (Italics  oars.) 

• 

In  other  words,  the  statute  in  terma  au- 
thorizes a  partial  reversal,  and  the  entry 
by  the  appellate  court  of  a  judgment,  the  ef- 
fect of  which  must  be  to  affirm  in  part  and 
reverse  in  part  the  original  judgment.  It 
must  follow  that  to  the  extent  to  which  the 
judgment  is  affirmed,  it  is  still  valid  and 
binding  upon  the  original  judgment  debtor, 
and  also  upon  the  sureties  in  the  super- 
sedeas bond,  who  will  be  held  to  have  enter- 
ed into  their  contract  with  knowledge  that 
their  liability  under  it  was  to  be  controlled 
by  the  provisions  of  section  3485.  The  bond 
is  one  of  indemnity,  the  object  of  which  is 
to  secure  to  a  successful  litigant  the  ultimate 
fruits  of  his  recovery,  in  whole  or  in  part, 
and  to  insure  him  against  loss  from  the  pos- 
sible insolvency  of  his  debtor,  or  from  other 
cause,  pending  the  appeal.  It  would,  indeed, 
seem  anomalous  to  hold  the  sureties  bonnd 
for  the  entire  judgment  in  the  event  of  an 
absolute  affirmance,  but  not  for  a  lesser  snm 
in  case  of  a  partial  affirmance  in  conformity 
to  the  statute,  on  the  supposition  that  the 
latter  constitutes  a  new  and  different  Judg- 
ment It  is  in  no  correct  sense  a  new  Judg- 
ment, but  an  amendment  of  the  old  judg- 
ment, with  the  erroneous  part  of  it  expung- 
ed, made  in  contemplation  of  the  statute  anO 
in  obedience  to  its  mandate.  It  does  not 
nullify  the  old  judgment,  but  amends  it,  and 
as  amended  affirms  it.  The  course  of  deci- 
sion of  this  court  has  for  more  than  a  cen- 
tury so  construed  statutes  of  this  state  sub- 
stantially similar  to  the  present  statute.  The 
cases  of  Williams  v.  Howard,  3  Munf.  (17 
Va.)  277,  decided  in  1812;  Gibson  v.  (Gover- 
nor, 11  Leigh  (38  Va.)  600;  Lewis  v.  Arnold. 
13  Grat  (54  Va.)  454;  Buena  Vista  v.  Mc- 
Candlish,  92  Va.  297,  23  S.  B.  781;  Worrell 
V.  Klnnear  Mfg.  Go,,  103  Va.  719,  49  S.  E. 
988,  2  Ann.  Cas.  997;  Moreland  y.  Moreland, 
108  Va.  107,  60  S.  B.  730;  Aultman  v.  Gay, 
108  Va.  647,  62  S.  E.  946;  Mclntyre  v. 
Smyth,  108  Va.  751,  62  S.  E.  930;  Powers  v. 
Hamilton,  117  Va.  810,  86  S.  E.  98;  Washing- 
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ton  &  O.  D.  Ry.  v.  Westinghonse  Co.,  120  Va. 
620,  89  S.  E.  131,  91  S.  E.  646. 

Judge  Burks,  in  his  admirable  work  on 
Pleading  and  Practice,  p.  772^  says  with  re- 
spect to  ''putting  a  party  upon  terms": 

"A  party  may  be  in  effect  put  on  terms  in 
the  appellate  court  as  well  as  in  the  trial  court. 
When  a  party  is  put  on  terms  in  the  appelate 
court  because  a  judgment  in  his  favor  is  ex- 
cessive, it  may  reverse  the  judgment  of  the  trial 
court  and  remand  the  cause,  with  direction  to 
the  trial  court  to  put  the  successful  party  upon 
terms  to  release  the  excess,  or  else  submit  to 
a  new  trial,  and  if  the  release  is  made,  to  over- 
rule the  motion  for  a  new  trial  and  render 
judgment  for  the  correct  amount  with  interest 
and  costs  [citing  Buena  Vista  Co.  v.  McCand- 
lish,  supra];  or,  if  the  error  be  one  of  mere 
calculation,  readily  corrected  from  the  record, 
or  if  the  verdict  and  judgment  of  the  trial  court 
is  excessive  and  the  record  affords  plain  and 
certain  proof  of  the  amount  of  the  excess  so 
that  it  may  with  safety  be  corrected,  in  either 
event  the  appellate  court  will  amend  and  affirm 
the  judgment  of  the  trial  court,  and  will  not  re- 
mand the  case  for  such  amendment  [citing  Ault- 
man  v.  Gay,  supra,  and  Mclntyre  v.  Smyth, 
supra ;  Code,  |  3452 ;  Ann.  Code  W.  Va.  1906, 
I  4037 ;  ante,  section  373].*' 

We  are  persuaded  that  the  procedure 
adopted  by  this  court  in  the  case  of  Wash- 
ington &  Old  Dom.  Ry.  v.  Westinghouse 
supra.  Is  so  thoroughly  established  by  direct 
and  controlling  decisions  and  has  been  so 
long  acquiesced  in  and  acted  upon  as  to  bring 
it  within  the  influence  of  the  maxim  of  stare 
decisis. 

So  far  as  we  are  advised,  in  all  these  years 
the  liability  of  sureties  in  appeal  bonds  upon 
these  modified  affirmances  has  not  been  drawn 
in  question,  and  the  present  inquiry  is  res 
Integra  in  this  court  At  all  events,  the  re- 
search of  the  very  able  counsel  who  represent 
the  plaintiffs  in  error  has  failed  to  disclose 
any  i>ertinent  Virginia  authority  on  the  sub- 
ject, or,  if  they  have  discovered  any,  they 
have  omitted  to  draw  our  attention  to  it. 

The  case  of  Shepherd's  Adm'r  v.  Chap- 
raan's  Adm'r,  88  Va.  216,  2  S.  E.  273,  cited  by 
counsel  for  defendants,  is  in  accord  with  the 
long  line  of  precedents  to  which  attention 
has  been  called.  That;  it  is  true,  was  a 
chancery  cause,  but  it  was  there  held : 

''It  is  a  familiar  doctrine  that,  where  a  decree 
is  reversed  in  part,  and  affirmed  as  to  the  resi- 
due, such  reversal  does  not  destroy  the  lien  of 
so  much  of  the  decree  as  is  affirmed."  Chapman 
V.  Shepherd,  24  Grat  (G5  Va.)  377;  Knifong 
V.  Hendriclss,  2  Grat  (43  Va.)  212,  44  Am, 
Dec.  385 ;  Moss  v.  Moorman,  24  Grat  (65  Va.) 
97 ;  2  Barton's  Cby.  Pr.  §  295. 

The  court  in  the  principal  case  affirmed  the 
decree  except  as  to  a  charge  of  compound 
interest,  and  remanded  the  cause,  with  di- 
rections that  the  illegal  interest  be  stridden 
out    The  opinion  then  uses  this  language: 

"We  do  not  mean  to  say  that  the  view  above 
expressed  applies  to  cases  at  law  when,  after 


a  jury  trial  and  judgment,  the  judgment  on 
writ  of  error  is  reversed,  and  a  new  trial  award- 
ed; for  in  such  cases  the  reversal  is  total,  and 
not  partial,  even  though  the  reason  for  the  re- 
versal goes  only  to  a  part  and  not  to  the  whole 
of  a  demand." 


That  is  an  accurate  statement  as  to  the 
effect  of  the  reversal  of  the  Judgment  in  the 
instance  given;  it  was  plainly  an  absolute 
reversal  which  set  aside  the  judgment  and 
awarded  a  new  trial.  But  we  do  not  under- 
stand the  opinion  to  mean  that  under  our 
decisions  and  section  3485  of  the  Code  this 
court  may  not  put  a  party  upon  terms,  or  re- 
verse a  judgment,  decree,  or  order  **in  whole 
or  in  part" 

If  the  contention  stressed  upon  demurrer 
possessed  merit,  it  Is  hardly  reasonable  to 
suppose  that  it  would  have  escaped  the  at- 
tention of  the  astute  and  able  bar  of  the 
state  all  these  years.  The  present  case  af- 
fords a  startling  Illustration  of  the  result 
that  would  flow  from  adopting  defendants' 
contention.  PlaintitfTs  judgment  amounts  to 
$81,652.19,  with  interest  (subject  to  a  credit 
of  $791.13).  By  the  order  of  this  court  of 
March  15,  1917,  after  a  conditional  reversal, 
plahitiff  was  allowed  to  enter  a  remittitur 
aa  to  the  interest,  in  which  event  it  was  de- 
clared the  judgment  should  stand  affirmed. 
Defendants  insist  that  the  March  order  re- 
leased the  sureties.  It  does  not  appear 
whether  the  principal  debtor  is  or  is  not  sol- 
vent; but,  if  insolvent  and  defendants'  plea 
prevails,  plaintiff  would  lose  the  principal 
of  a  demand  to  which  the  jury,  the  trial 
court,  and  this  court  have  adjudged  it  en- 
titled. Surely,  to  uphold  so  monstrous  a  per- 
version of  justice,  it  should  at  least  come 
well  supported  by  authority. 

[2]  Our  (pinion  is  that  the  Judgment  of 
the  circuit  court  in  overruling  defendants' 
demurrer  to  the  declaration  is  sustained  by 
our  own  precedents,  and  therefore  a  review 
of  outside  authorities  uj^n  a  matter  involv- 
ing the  construction  of  domestic  statutes  and 
procedure  would  not  be  helpful.  We  have 
no  doubt  of  the  correctness  of  the  foregoing 
construction  of  our  statutes  with  regard  to 
the  liability  of  the  obligors,  both  principal  and 
surety,  on  the  bond  in  question.  But  with  re- 
spect to  the  spedflc  contention  of  counsel  for 
the  defendants  that  the  effect  of  the  order  of 
this  court  of  March  15,  1917,  and  its  accept- 
ance by  the  plaintiff  was  to  destroy  the  iden- 
tity of  the  original  judgment  and  constitute 
a  new  and  different  judgment,  as  to  which 
the  surety  bore  no  contractual  relation  and 
was  under  no  obligation  to  discharge,  we 
wish  to  observe:  That  in  the  instant  case 
this  court  has  not  entered  any  new  judgment 
nor  has  it  ordered  the  circuit  court  to  make 
any  change  in  its  judgment.  It  has  done 
these  things  conditionally,  but  only  condi- 
tionally. What  was  actually  done,  as  the  or- 
der and  the  subsequent  facts  show,  was  to 
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adjudge  that,  If  the  plaintiff  would  within 
90  days  release  part  of  the  recovery,  the 
judgment  of  the  lower  court  would  stand  af- 
firmed in  toto  (including  Judgment  for  the 
Interest).  In  other  words,  the  only  modifica- 
tion that  has  resulted  in  the  Judgment  of  the 
lower  court  from  the  appeal  Is  one  not  due 
to  any  change  made  therein  by  this  court  or 
hy  the  trial  court,  but  made  by  the  plaintiff 
itself.  And  in  no  proper  sense  can  that  be 
said  to  constitute  a  change  in  the  Judgment 
It  recognizes  the  continued  existence  of  the 
Judgment  as  originally  rendered,  but  re- 
frains from  exacting  a  part  of  it.  That  was 
not  a  Judicial  ascertainment  by  this  court 
that  the  Judgment,  or  any  part  of  it,  was 
void  or  voidable,  but  was  an  affirmation  of 
the  Judgment  in  to^o,  if  the  plaintiff  should 
elect  to  enter  a  remittitur  as  to  the  interest. 

Viewing,  then,  the  situation,  not  as  at  the 
date  of  this  court's  order  (which  was  de- 
pendent on  certain  doubtful  contingencies), 
but  as  at  the  time  action  was  brought  on 
the  supersedeas  bond,  the  Judgment  of  the 
circuit  court  stood  affirmed  as  a  whole,  al- 
beit part  of  it  had  been  released  by  the 
plaintiff's  own  acL 

Applying,  then,  the  strictlssimi  Juris  doc- 
trine to  the  liability  of  the  surety,  it  seems 
clear  that  the  opndition  of  the  supersedeas 
bond  has  been  broken,  and  the  surety  com« 
pany  is  liable. 

This  court,  in  speaking  of  the  above  rule, 
says: 

"It  [the  surety's  liability]  'is  not  to  be  ex- 
tended by  implication  beyond  tbe  terms  of  his 
contract.'  Bat,  whatever  that  contract  is,  the 
surety  is  bound  by  it.  Its  terms  can  no  more 
be  restricted  by  implication  than  extended." 
Mann  v.  Mann,  119  Va.  630,  634,  89  S.  B.  897, 
898. 

[3]  The  general  rule  as  to  the  contracts 
of  surety  companies,  where  they  receive  com- 
pensation for  the  risk  assumed,  is  that  they 
resemble  insurance  contracts  and  are  gov- 
erned by  the  same  principles.  27  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  452. 

[4]  The  second  assignment  of  error  com- 
plains of  the  disallowance  of  a  set-off  of  a 
Judgment  for  $417.32,  costs  recovered  by  the 
Washington  &  Old  Dominion  Railway 
against  the  plaintiff.  That  demand  was  not 
put  in  issue  by  the  pleadings  nor  set  out  in 
the  grounds  of  defense  (Code,  §§  3249,  329ST, 
and  therefore  was  not  within  the  cognizance 
of  the  court 

We  think  neither  of  the  grounds  of  error 
assigned  has  been  maintained,  and  are  of 
opinion  to  affirm  the  Judgment 

Affirmed. 

SIMS,  J.  (dissenting).  The  writ  of  super-' 
sedeas,  which  was  awarded  by  this  court  on 
granting  the  writ  of  error  on  the  former  ap- 
peal, stayed  the  proceedings  on  the  Judgment 
of  the  trial  court 


The  supersedeas  bond  in  suit  was  executed 
under  section  3470  of  the  Gode  of  Virginia,  as 
amended  (Acts  1914,  p.  713),  and  the  condi- 
tion of  it  (which  was  in  accordance  with  the 
terms  of  such  statute)  was,  so  far  as  mate- 
rial: 

•To  •  ♦  ♦  satisfy  the  Judgment  •  ♦  • 
proceedings  on  which  are  stayed,  in  case  the 
said  Judgment  *  *  *  be  affirmed,  or  the 
♦  ♦  •  writ  of  error,  or  supersedeas,  be  dis- 
missed, and  also  to  pay  all  damages,  costs,  and 
fees,  which  may  be  awarded  against  or  incurred 
by  the  appellants  or  petitioners,  in  the  appel- 
late court,  and  all  actual  damages  incnrred  in 
consequence  of  the  supersedeas." 

Neither  the  writ  of  error  nor  supersedeas 
was  dismissed,  nor  were  any  damages,  costs, 
or  fees  awarded  against  or  incurred  by  the 
said  appellant 

Nor  does  the  declaration  allege  any  "actual 
damages  incurred  in  consequence  of  the  su- 
persedeaa'*  It  does  not  appear  from  the 
record  before  us  that  the  said  appellant  is 
less  financially  responsible  than  it  was  when 
the  proceedings  aforesaid  were  stayed  as 
aforesaid,  or  that  tbe  ability  to  enforce  the 
payment  of  the  Judgment  whidi  subsequently 
came  into  being  by  the  remittitur  and  under 
the  order  of  this  (the  appellate)  court  was  in 
any  way  injuriously  affected  because  of  said 
supersedeas  and  the  consequent  delay  pend- 
ing the  proceedings  on  appeal,  etc 

The  case  before  us,  therefore,  being  an 
action  of  debt  on  the  supersedeas  bond,  in- 
volves the  determination  of  the  meaning  and 
effect  of  that  part  only  of  the  obligation  of 
the  surety,  the  National  Surety  Company, 
which  is  contained  in  the  following  language 
of  the  bond,  namely: 

**•  ♦  ♦  To  sadsty  the  judgment  proceed- 
ings on  which  are  stayed  in  case  the  said  judg- 
ment be  affirmed.    ♦    ♦    • »» 

H  is  held  by  all  the  authorities  on  the  sub- 
ject, and  unquestioned  by  either  side  in  argu- 
ment before  us,  that — 

"It  is  elementary  that  the  obligation  of  sure- 
ties upon  bonds  is  strictlssimi  juris,  and  not 
to  be  extended  by  implication  or  enlarged  cod- 
struction  of  the  terms  of  the  contract  entered 
into.'*  Crane  v.  Buckley,  203  U.  8.  441,  27 
Sup.  Ct  56,  SI  L.  Ed.  260. 

On  applying  this  rule,  we  see  that  the  Judg- 
ment named  in  the  terms  of  the  bond  is  the 
original  Judgment  of  the  trial  court  in  case 
the  said  Judgment  be  affirmed ;  that  is  to  say, 
the  terms  of  the  bond  contain  two  stipula- 
tions with  respect  to  the  Judgment  whlcb 
must  be  fulfilled  before  the  obligation  to  pay 
the  Judgment  arises,  namely:  (a)  It  must  be 
the  original  Judgment  aforesaid  of  which 
payiA^it  is  asked;  and  (b)  it  must  be  that 
Judgment  '^affirmed." 

These  two  stipulations  will  be  considered 
separately., 

(a)  The  original  Judgment  was  held  to  be 
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firmed^  eltber  by  the,flre»t  iK>rtion  or  by  the 
last  portion  of  the  order  of  this  (the  appel- 
late) oourt  entered  on  the  disposition  of  the 
case  on  appeal.  The  first  portion  of  the  order 
expressly  reversed  the  original  judgment. 
The  last  portion  of  the  order  expressly  af- 
firmed only  a  part  of  the  original  judgment 
Doubtless  under  the  statute  last  cited  above 
(section  8485  of  the  Code)  the  common-law 
rule  on  the  subject  is  changed,  and  the  appel- 
late court  may  reverse  a  judgment  at  law  "in 
part";  but  even  so,  the  most  favorable  con- 
struction to  the  contention  of  the  defendant 
in  the  instant  case  which  can  be  given  to  the 
order  of  this  court  aforesaid  is  that  it  re- 
versed the  original  judgment  of  the  trial 
court  "in  part"  and  affirmed  It  **ln  part." 
That  action,  "strlctlsslmi  juris,"  was  not  to 
affirm  the  judgment  named  in  the  terms  of  the 
bond,  but  only  to  partly  affirm  it  Hence, 
since  such  terms  are  not  to  be  "extended  by 
Implication  or  enlarged  by  construction" 
against  a  surety,  on  this  ground  also  it  is 
plain,  I  think,  that  the  obligation  of  the  bond 
in  suit  cannot  be  held  to  require  the  surety  to 
pay  the  judgment  in  question. 

The  obligation  of  such  a  bond  is  purely  a 
matter  of  statutory  requirement  on  the  sub- 
ject. Our  statute  on  that  subject  is  section 
8470  of  the  Code,  as  amended.  As  held  in 
Bemlss  V.  Commonwealth,  113  Va.  490,  at 
page  493,  75  S.  E.  115,  such  statute  Is  to  be 
read  into  every  statutory  supersedeas  bond 
which  has  been  executed  since  Its  passage. 
However,  In  the  instant  case  there  Is  no 
variance  between  the  terms  of  the  bond  and 
the  requirements  of  the  statute. 

Our  statute  might  have  provided  that  su- 
persedeas bonds  should  contain  the  obligation 
to  perform  and  satisfy,  not  only  "the  judg- 
ment proceedings  on  which  are  stayed  In  case 
the  said  judgment  *  "*  *  be  affirmed, 
*  *  *"  but  also  any  judgment  of  the  ap- 
pellate court  for  any  part  of  said  judgment, 
or  some  words  to  that,  efl^ect ;  but  the  statute 
ment  is  not  that  denominated  in  the  terms  does  not  so  provide.  And,  since  our  statute 
of  the  bond  aforesaid.  To  hold  otherwise '  contains  the  provision  that  the  supersedeas 
would  be  to  extend  the  obligation  of  such '  bond  shall  contain  the  obligation  to  pay  "all 


erroneous  In  part  and  the  whole  judgment 
"reversed  and  amended"  by  the  order  of  this 
court  entered  in  disposing  of  the  case  on  ap- 
peal. The  verdict  of  the  jury  was  set  aside, 
with  costs  to  the  said  appellant,  and  the 
cause  was  "remanded  to  the  said  circuit  court 
for  a  new  trial." 

If  the  order  of  this  court  had  stopped  at 
that  point,  there  could  be  no  doubt  that  the 
judgment  of  which  payment  Is  asked  under 
the  obligation  of  said  bond  is  not  (a)  the 
original  judgment  aforesaid,  or  (b)  that  judg- 
ment "affirmed." 

But  the  order  of  this  court  goes  further, 
and  provides,  in  substance,  that  the  defend- 
ant might  elect  to  remit  that  portion  of  the 
judgment  which  this  court  held  on  appeal  to 
be  erroneous,  and  in  the  event  that  such  right 
of  election  was  exercised  within  the  stipulat- 
ed period  by  writing  filed  as  stipulated,  "then 
said  judgment  shall  stand  affirmed" ;  that  la 
to  say,  when  purged  of  said  erroneous  part 
of  it,  the  judgment  should  "stand  affirmed." 

When,  therefore,  the  right  of  election  afore- 
said was  exercised  and  the  original  judgment 
was  purged  of  its  error,  that  portion  of  it 
which  stood  "Affirmed"  was  not  the  original 
judgment  of  the  trial  court,  but,  in  truth,  the 
judgment  of  the  appellate  court.  The  appel- 
late court  had  the  right  to  enter  such  judg- 
ment under  section  3485  of  the  Code.  That 
statute,  so  far  as  material,  provides: 

**Tbe  appellate  court  shall  affirm  the  judgment 
•  •  ♦  if  there  be  no  error  therein,  and  re- 
verse the  same,  in  whole  or  in  part,  if  erroneous, 
and  enter  such  judgment  •  ♦  •  as  the  coart 
whose  error  is  sought  to  be  corrected  ought  to 
have  entered." 

But,  since  the  appellate  court  did  not 
"affirm  the  judgifaent,"  but  found  error  there- 
in, when  the  judgment  now  in  question  came 
into  being  under  the  order  of  the  appellate 
court,  it  was  the  judgment  of -the  latter,  and 
not  of  the  trial  court ;   and  hence  such  Judg- 


bond  "by  Impliciatlon  or  enlarged  construction 
of  the  terms  of  the  contract  entered  into," 
which,  as  we  have  seen,  cannot  be  d<Nie  as 
against  the  surety  on  the  bond.  Hence  on 
this  ground  It  is  i^in,  I  think,  that  the  said 
obligation  of  the  bond  in  suit  cannot  be  held 
to  require  the  surety  to  pay  the  judgment  In 
question. 

There  is  nothing  in  section  3485  of  the 
Code  aforesaid  authorizing  the  appellate 
court  to  enter  judgment  against  sureties  on 
the  appeal  or  supersedeas  bond  as  there  is  in 
the  statute  law  of  some  of  the  states.  With 
us  we  have  to  look  only  to  section  3470  of  the 
Code  and  the  terms  of  the  appeal  or  super- 
sedeas bond  executed  thereunder  to  ascertain 
the  extent  of  the  obligation  of  the  sureties, 

(b)  And,   as  we   have  seen,   the  original 


damages  incurred  in  consequence  of  the  su- 
persedeas," no  good  reason  is  perceived  why 
such  bond  should  contain  any  further  obliga- 
tion as  to  payment  of  any  judgment  other 
than  the  original  judgment  of  the  trial  court ; 
for,  if  any  part  of  the  judgment  is  affirmed  on 
appeal,  the  lien  thereof  on  any  real  estate 
of  the  judgment  debtor  remains  undisturbed 
by  the  appeal.  Shepherd's  Adm'r  v.  Chap- 
man's Adm'r,  83  Va.  215,  2  S.  E.  273.  And  as 
to  the  enforcement  of  the  payment  of  the  part 
of  the  judgment  affirmed  on  appeal  by  execu- 
tion, if  there  be  a  change  of  condition,  such 
as  Insolvency  of  the  judgment  debtor  or  de- 
cline in  financial  responsibility  pending  the 
appeal,  so  that  any  loss  may  occur  in  enforc- 
ing the  judgment  finally  obtained  by  reason 
of  the  delay  resulting  from  the  supersedeas. 


judgment  of  the  trial  court  was  not  "af- 1  indemnity  against  such  loss  is  fully  provided 
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for  by  the  clause  in  the  bond  or  statute  last 
above  quoted;  and  if  there  is  no  change  in 
such  financial  condition,  the  judgment  finally 
obtained  can  be  as  effectually  enforced 
against  the  principal  debtor  without  as  with 
a  bond;  and  it  would  be  an  unnecessary 
burden  and  expense  to  require  the  appellant 
to  give  bond  with  surety  creating  the  obliga- 
tion to  pay  whatever  judgihent  may  be  finally 
obtained  against  the  appellant  before  he  can 
seek  relief  from  error  going  only  to  a  part  of 
the  original  judgment,  regardless  of  whether 
jthe  delay  caused  by  the  appeal  shall  affect  or 
not  affect  the  ability  of  his  creditor  to  enforce 
the  judgment 

The  supersedeas  bond  statutes  of  the  differ- 
ent states  involved  in  the  numerous  decisions 
cited  in  argument  differ  among  themselves 
in  various  ways,  and,  so  far  as  quoted  in 
argument  or  in  the  authorities  cited,  they  all 
seem  to  differ  from  the  Virginia  statute  in 
the  lack  of  any  provision  such  as  that  last 
above  quoted. 

There  are  four  cases  which  are  relied  on 
by  the  defendant  in  error,  namely,  Hopkins  v. 
Orr,  124  U.  S.  510,  8  Sup.  Ct.  590,  31  L.  Ed. 
523,  Harding  v.  Kuessner,  70  111.  App.  Sb6, 
SLmnoed.  in  172  lU.  125,  49  N.  E.  1001,  Butt 
V.  Stinger,  4  Cranch.  0.  0.  252,  Fed.  Gas-  No. 
2246,  and  Page  v.  Johnson,  1  D.  Chip.  (Vt) 
338,  to  sustain  the  position  that  an  order  of 
an  appellate  court  upholding  a  judgment  of 
the  court  below  In  part  and  allowing  a  re- 
mittitur as  to  the  residue  thereof  is  an  af- 
firmance of  the  judgment  But  all  four  of 
these  decisions  are  infiuenced  by  the  peculiar 
statute  law  governing  the  subject  in  those 
jurisdictions.  In  all  of  them  the  effect  of  the 
statute  law  was  to  make  the  obligation  of 
the  appeal  or  supersedeas  bonds  cover  what- 
ever judgment  might  be  rendered  by  the  ap- 
pellate court.  See,  also,  Grover,  etc.,  Co.  v. 
Radcliffe,  137  U.  S.  290,  11  Sup.  Ct  92,  34  D. 
Ed.  670,  on  the  subject  of  the  Hopkins  v.  Orr 
Case. 

A  great  number  of  cases  are  cited  and  re- 
lied on  by  the  plaintiff  in  error  to  sustain  the 
converse  of  the  position  of  the  defendant  in 
error;  but  most  of  these  cases  are  likewise 
infiuenced  by  peculiar  statute  law  in  force  in 
those  jurisdictions.  All  of  these  cases  to 
which  I  have  had  access,  like  those'relied  on 
by  the  defendant  in  error,  involve  statutes 
which  differ,  it  would  seem,  from  the  Vir- 
ginia statutes  in  the  lack  of  the  provision 
aforesaid,  as  to  "all  damages  incurred  in 
consequence  of  the  supersedeas."  Such  cases, 
with  notation  as  to  the  peculiar  statutory  or 
bond  obligation  features  involved,  are  as 
follows:  Seymour  v.  Gregory,  Fed.  Cas.  No. 
12,686, 10  Bliss,  13  (to  "prosecute  writ  of  error 
to  effect") ;  Crane  v.  Buckley,  203  U.  S.  441, 
27  Sup.  Ct.  66, 51  li.  Ed.  260  (to  **prosecute  ap- 
peal to  effect") ;  Rothgerber  v.  Wonderly,  66 
111.  390  (to  "duly  prosecute  the  appeal  to  ef- 
fect"); Feemster  v.  Anderson,  6  T.  B.  Mon. 
(Ky.)  537  (to  pay  "provided  he  gets  cast"); 


Galloway  v.  Tates,  10  Minn.  75  (GiL  SST)  (to 
"prosecute  their  appeal  with  effect,  ♦  •  • 
and  if  said  judgment  be  affirmed  or  any  part 
thereof  be  affirmed") ;  Qulnn  v.  Adair,  4  Ala. 
315  (to  ''prosecute  such  appeal  to  effect,  and 
in  case  he  be  cast  therein") ;  Blair  v.  Sanborn, 
82  Tex.  686,  18  S.  W.  159  (to  "prosecute  the 
appeal  with  effect") ;  Cobb  v.  Morrison  (Ala.) 
73  South.  42  ("if  the  bondsmen  shall  fail  in 
said  appeal"). 

In  the  following  cases  cited  and  relied  on 
by  the  plaintiff  in  error  there  seems  to  have 
been  nothing  in  the  local  statute  law  different 
from  that  of  Virginia,  except  that  It  does  not 
appear  whether  there  was  any  provision  as  to 
the  bond  covering  all  actual  damages  v  incur- 
red in  consequence  of  the  supersedeas: 

In  Kibble  v.  Butler,  27  Miss.  586,  the  condi- 
tion of  the  bond  was  that  the  obligors  "would 
pay  the  judgment  if  affirmed."  The  aiHpel- 
late  court  reversed  the  judgment  of  the  trial 
court  merely  because  of  its  form,  and  entered 
a  judgment  of  its  own  in  another  form,  but 
"in  effect  the  same  judgment  as  the  one  re- 
versed." That  holding  goes  even  beyond  the 
conclusions  reached  above  in  the  instant  case, 
and  is  a  convincing  illustration'  of  the  applica- 
tion of  the  strictissimi  juris  rule. 

In  Lehman  v.  Amsterdam  Coffee  Co.,  151 
Wis.  207,  138  N.  W.  606,  Ann.  Cas.  iyi4A, 
1299,  the  condition  of  the  bond  was  that  the 
obligors  would  pay  *if  the  said  judgment  so 
appealed  from,  or  any  part  thereof,  be  af- 
firmed," and  that  the  payment  would  be  **the 
amount  directed  to  be  paid  by  the  said  judg- 
ment, or  the  part  of  such  amount  as  to  which 
the  said  judgment  shall  be  affirmed,  if  it  be 
affirmed  only  in  part  •  ♦  ♦"  The  ap- 
pellate court  reversed  the  judgment  and  or- 
dered a  new  trial,  unless  the  plaintiff  elect- 
ed to  take  judgment  for  $1,000,  in  which  case 
the  trial  court  was  ordered  to  ^enter  Judg- 
ment for  that  amount.  This  was,  in  sub- 
stance, what  was  doae  on  the  appeal  involved 
in  the  case  before  us ;  the  only  difference  be- 
ing that  this  (the  appellate)  court  itself  al- 
tered such  a  judgment  conditioned  upon  the 
election  of  remittitur  being  exercised.  The 
appellate  court  in  the  case  cited  said: 

"No  part  of  the  original  judgment  was  left 
in  existence  after  the  judgment  of  this  court 
upon  the  former  appeal.  The  fact  that  an- 
other judgment  might  be  rendered  in  the  future 
by  the  trial  court  upon  the  exercise  of  a  cer- 
tain option  by  the  plaintiff  could  not  under  any 
theory  be  construed  as  in  affirmance  even  in 
part  The  sureties  are  only,  held  according  to 
the  language  of  their  bond,  and  that  language 
docs  not  cover  this  case.  They  never  agreed 
to  pay  a  judgment  rendered  in  future  in  the 
trial  court,  but  only  the  existing  judgment,  or 
some  part  thereof,  in  case  of  affirmance.' 


ft 


That  holding,  too,  goes  much  b^ond  the 
conclusions  reached  above  in  the  instant  case 
in  the  application  of  the  strictissinii  juris 
rule.  Assuredly  the  circumstances  cited  of 
the  later  judgment  being  ordered  by  tbe  ap- 
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pellate  court  to  be  entered  by  the  trial  court, 
instead  of  Its  being  entered  by  the  appellate 
court  itself,  as  in  the  instant  case,  does  not 
distinguish  the  one  case  from  the  other. 
It  is  alike  true  in  both  cases  that  the  later 
Judgment  is  not  the  same,  or  for  the  same 
amount,  as  the  Judgment  named  in  the  terms 
of  the  bond,  but  another  Judgment,  rendered 
in  the  future,  conditioned  to  come  into  ex- 
istence only  in  the  event  of  the  exercise  of  a 
certain  option  by  the  plaintiff.  And  of  such 
a  Judgment,  in  the  instant  case,  we  must  also 
say  that  "it  could  not  under  any  theory  ne 
oonstrued  as  any  affirmance"  of  the  whole 
Judgment  of  the  trial  court  And,  that  being 
true,  it  is  plain  that  it  is  not  embraced  In  the 
terms  of  the  bond  In  salt  The  difference  be- 
tween the  first  and  the  second  Judgments, 
both  in  the  case  cited  and  in  the  instant  case, 
is  more  substantial  than  the  difference  made 
by  the  circumstance  of  the  seccmd  Judgment 
being  entered  at  a  different  time  by  the  trial 
court  in  the  cited  case  and  at  a  different  time 
by  the  appellate  court  in  the  instant  case 
from  the  time  of  the  entry  of  the  original 
Judgment.  If  the  strictissimi  Juris  rule  ex- 
cludes the  Judgment  in  question  in  the  case 
cited  from  the  obligation  of  the  surety,  a 
fortiori  will  such  rule  exclude  the  Judgment 
In  question  in  the  instant  case  from  the  obli- 
gation of  the  surety  which  is  set  out  in  the 
terms  of  the  bond  in  suit 

Rothgerber  v.  Wonderly,  66  IlL  390,  con- 
tains the  same  holding  in  substance  as  that  of 
the  case  last  above  cited. 

In  Heinlen  v.  Beans,  71  Gal.  295,  12  Pac 
167,  the  obligation  of  the  bond  was  to  pay 
"if  the  Judgment  be  affirmed."  The  appellate 
court  reversed  the  Judgment  of  the  trial 
court,  but  permitted  a  remittitur,  and  re- 
manded the  cause  to  the  court  below  with 
direction  to  enter  Judgment  accordingly, 
which  was  done.  The  court  in  its  opinion 
said: 

"Now,  if  this  judgment  was  affirmed  at  all, 
it  was  only  affirmed  in  part,  and  the  undertak- 
ing does  not  impose  on  the  parties  the  obliga- 
tion to  pay  on  any  such  contingency,  but  only 
in  case  the  judgment  appealed  from  is  affirmed. 
We  construe  this  to  mean  affirmed  as  rendered 
by  the  coart  below.  It  does  not  mean  affirmed 
in  part" 

Sudi  holding  is  directly  In  point  as  applied 
to  the  instant  case.  It  is  true  that  the  court 
in  that  case  says  that  such  conclusion  on  its 
part  "is  strengthened"  by  the  consideration 
that  there  was  a  provision  of  statute  in  that 
state  under  which  there  might  be  a  stay  of 
execution  in  case  of  an  appeal  from  a  Judg- 
ment by  the  giving  of  a  certain  bond,  which 
such  statute  provided  should  not  only  coven- 
ant to  pay  the  amount  of  the  Judgment,  but 
also  "the  part  of  the  amount  as  to  whi<di  the 
Judgment  or  order  is  affirmed,  if  affirmed 
only  in  part";  whereas  the  last-quoted  lan- 
guage was  not  contained  in  the  appeal  bond 


statute  under  which  the  obligation  in  that 
suit  was  given.  But  the  reasoniu'^  of  the 
court  is  quite  convincing,  without  the  aid  of 
such  strengthening  consideration. 

And  in  Galloway  v.  Yates,  supra,  10  Minn. 
75  (Gil.  63),  the  undertaking  of  the  bond  was 
to  "prosecute  the  appeal  with  effect"  and  to 
pay  the  Judgment  appealed  from  in  case  it 
"be  affirmed  or  any  part  thereof  be  affirmed," 
the  amount  to  be  paid  to  be  "the  amount 
directed  to  be  paid  by  the  Judgment  or  the 
part  of  such  amol^lt  as  to  which  the  Judgment 
shall  be  affirmed."  And  the  appellate  court, 
as  stated  in  the  opinion,  reversed  the  Judg- 
ment of  the  trial  court  unless  the  plaintiff 
should  within  10  days  remit  the  verdict  as  to 
all  the  defendants  except  one,  and  consent  to 
take  Judgment  against  him  alone,  "in  which 
event  said  order  appealed  from  is  affirmed." 
This  was,  in  substance,  precisely  what  was 
done  by  the  appellate  court  in  the  instant 
case.   The  opinion  says: 

"Now,  all  that  was  done  by  the  Supreme 
Court  was  to  affirm  or  rather  modify  an  order, 
not  a  judgment  in  whole  or  in  part.  This  was 
not,  by  the  terms  of  the  undertaking,  the  con- 
tingency upon  the  happening  of  whidi  the  ap- 
pellants agreed  to  pay.  There  has  been  no 
breach  upon  their  part"     (Italics  supplied.) 

E^m  which  again  appears  a  strictness  of 
construction  of  the  terms  of  the  obligation 
of  the  surety  in  the  appeal  bond  exceeding 
that  applied  by  the  conclusion  above  reached 
in  the  instant  case. 

And  again,  in  Lang  v.  Pike,  27  Ohio  St  498, 
the  bond  was  given  by  two  appellants  on  ap- 
peal from  a  Judgment  against  them  both  con- 
ditioned to  pay  if  the  Judgment  was  "affirm- 
ed." The  Judgment  was  affirmed  in  toto  as 
to  one  of  the  appellants,  but  reversed  as  to 
the  other.  l%e  court  held,  that  the  surety 
was  discharged.    The  court  said: 

''To  hold  differently  would  be  enlarging  the 
terms  and  changing  the  condition  of  the  under- 
taking, thereby  •  •  *  making,  by  construc- 
tion, a  new  undertaking  of  the  parties,  and 
holding  Pike  responsible  for  conditions  not  in 
his  contract" 

Such  and  so  strict  is  the  rule  applicable  to 
the  obligaticm  of  a  surety. 

By  way  of  summary,  therefore,  it  may  be 
said  that  the  record  in  the  instant  case  does 
not  raise  the  question  whether  the  surety  is 
released  if  the  principal  obligor  has  become 
insolvent  pending  the  appeal,  or  if  the  en- 
forceability of  the  later  Judgment  by  execu- 
tion has  been  impaired  by  reason  of  the  su- 
persedeas, and  subsequent  delay  thereby  oc- 
casioned. So  that  no  perversion  of  Justice  is 
threatened  on  that  score.  The  record  before 
us  raises  only  the  question  of  the  application 
of  the  terms  of  the  bond  aforesaid  and  the 
determination  of  the  purely  legal  question  of 
whether  such  terms,  under  the  strictissimi 
Juris  rule,  obligate  the  surety  to  pay  the 
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Judgment  wblch  was  entered  by  this  (the 
appellate)  court,  which  was  not  the  Judgment 
named  in  the  bond,  but  a  different  Judgment 
which  at  most  can  be  said  to  be  only  the  for- 
mer judg9ient  "affirmed  In  part." 

For  the  foregoing  reasons,  I  think  the  case 
should  be  reversed,  and  hence  am  constrained 
to  dissent  from  the  majority  opinion. 


(125  Va.  68) 

CLARKE  y.  CLARKE  et  aL 

(SmireiDe  Court  of  Appeals  of  Virginia.    June 

12.  1919.) 

1.  Pabtnebship  ^s^SO-^Fallubb  to  Keep  Ao- 
COUNT&— Dispute— Presumption  , 

Each  partner  is  bound  to  keep  correct  ac- 
count of  hia  transactions,  and  a  partner  failing 
to  do  80  will  be  held  to  the  strictest  account, 
and  every  reasonable  presumption  will  be  made 
against  him,  and  on  a  dispute  as  to  partnership 
matters,  where  one  or  both  partners  have  lost 
evidence  thereon,  the  court  will  not  assume  to 
adjust  relative  rights,  where  proof  is  entirely 
deficient  and  inconclusive. 

2.  Payment  «=»©7(1)— Evidence— Check. 

Without  evidence  to  the  contrary,  the  Vir- 
ginia rule  is  that  a  check,  standing  alone,  im- 
plies that  it  is  given  in  payment  of  a  debt  pre- 
viously existing  or  created  at  the  time  check  is 
drawn. 

3.  Witnesses   ^=»159(12)   —   Tbanbactionb 
WITH  Decedent— Deposition. 

In  suit  to  enjoin  prosecution  of  actions  at 
law  against  a  partner,  where  report  of  com- 
missioner to  settle  accounts  was  recommitted 
after  death  of  complainant,  a  deposition  then 
taken  of  a  defendant  as  to  partnership  transac- 
tions with  deceased  should  have  been  excluded. 

Appeal  from  Circuit  Court,  Culpeper 
County. 

Suit  in  equity  by  John  H.  Clarke  against 
R.  Taylor  Clailce  and  others  to  enjoin  the 
prosecution  of  actions  at  law.  Injunction 
ordered,  and  cause  referred  to  a  commis- 
sioner to  settle  accounts,  and  exceptions  by 
complainant,  and,  after  his  death,  by  Ger- 
trude Clarke,  his  administratrix,  to  com- 
missioner's report,  sustained,  and  cause  re- 
committed to  commissioner,  and  decree  for 
defendants,  and  complainant  appeals.  Af- 
firmed. 

Uiden  &  Bickers,  of  Culpeper,  for  ap- 
pellant 

Grimsley  &  Miller  and  E.  E.  Johnson,  all 
of  Culpeper,  for  appellees. 

PRENTIS,  J.  John  H.  Clatl^e  instituted 
his  suit  in  equity  to  enjoin  the  prosecution 
of  two  actions  at  law  against  him,  one 
brought  by  the  Clarke  Hardware  Company 
for  the  benefit  of  R.  Taylor  Clarke,  its  as- 


signee, and  the  other  by  W.  D.  Clarke  & 
Bro.  The  allegations  of  the  bill  are  indefi- 
nite, but,  among  other  things,  it  avers  that 
John  H.  Clarke  and  his  brother,  R.  Taylor 
Clarke,  were  partners  engaged  in  the  manu- 
facture and  sale  of  brick  under  the  name 
and  style  of  Culpeper  Brick  Company;  that 
on  September  1,  1912,  R.  Taylor  Clarke  re- 
tired from  the  partnership;  and  Jolin  H. 
Clarke  assumed  the  debts  and  took  the  as- 
sets of  the  firm.  There  was  a  written  con- 
tract, which  has  been  lost.  John  H.  Clarke 
having  failed  to  pay  these  debts,  the  actions 
at  law  above  referred  to  were  instituted. 
The  bill  also  alleges  that  John  H.  Clarke 
was  more  particularly  engaged  in  looking 
after  the  actual  management  of  the  con- 
cern, while  R.  Taylor  Clarke  "handled  al- 
most exclusively  the  financial  management 
of  the  business**;  that  he,  the  complainant, 
believed  that  appellee  was  indebted  to  the 
Culpeper  Brick  Company  in  a  large  8um, 
but  that  the  books,  papers,  and  vouchers 
had  been  so  carelessly  and  negligently  kept 
by  the  appellee  that  it  was  impossible  for 
him  (John  '^.  Clarke)  to  ascertain  the 
amount  of  debts  due  by  R.  Taylor  Clarke 
and  W.  D.  Clarke  &  Bro.  to  the  Culpeper 
Brick  Company.  The  Injunction  was 
awarded,  and  the  cause  referred  to  a  coro- 
missioner  to  settle  the  accounts.  The  com- 
missioner reported  the  sums  wlthdra'wn  by 
the  two  partners,  and  it  appeared  that  John 
H.  Clarke  had  withdrawn  more  than  R. 
Taylor  Clarke,  but  that  he  was  unable,  be- 
cause of  the  condition  of  the  books,  to  as- 
certain the  state  of  the  accounts  between 
the  parties. 

This  report  was  excepted  to  by  John  H. 
Clarke,  and  after  his  death  by  his  admin- 
istratrix. The  exceptions  were  sustained, 
and  the  cause  recommitted  to  the  commis- 
sioner ''to  allow  the  complainant  farther 
time  to  produce  evidence  before  the  said 
commissioner  to  sustain  the  matters  claim- 
ed by  her  in  this  said  cause,  and  to  restate 
and  reform  the  said  report  in  accordance 
with  whatever  evidence,  if  any,  that  may 
be  produced  before  him  by  the  next  term  of 
court."  The  commissioner  again  reported 
his  inability  to  ascertain  from  the  books  or 
otherwise  the  true  state  of  the  account  be- 
tween the  parties.  He  reported,  however. 
that  the  amount  dfie  by  the  Culpeper  Brick 
Company  to  the  Clarke  Hardware  Company 
was  as  claimed  In  the  action  at  law,  and 
that  the  debt  claimed  by  W.  D.  Clarke  & 
Bro.  was  entitled  to  a  certain  credit 

This  result  is,  of  course,  not  surprising, 
becaui^e  John  H.  Clarke  lived  from  Sep- 
tember 1,  1912,  the  date  on  which  the  part- 
nership was  dissolved,  until  a  date  between 
April  24,  1916,  and  December  19,  1916,  and 
he,  during  that  period  of  3^  years,  accord- 
ing to  the  record,  was  never  able  to  indicate 
with  any  certainty  anything  except  his  be- 
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lief  that  B.  Taylor  Clarke  owed  the  Cnlpep- 
er  Brick  Company  some  indefinite  amonnt 
of  money.  All  the  books,  papers,  and  arall- 
able  evidence  were  indicated  to  the  learned 
counsel  who  represented  him,  and  he,  as  he 
testifies,  was  never  able  to  ascertain  from 
the  books  and  papers  or  otherwise  Just  how 
the  accounts  stoo<^  between  the  parties. 

[1]  In  Ryman  v.  Rjrman,  100  Va.  20,  40  8. 
R  96,  this  is  stated: 

"It  is  the  duty  of  each  partner  to  keep  a  cor- 
rect account  of  his  transactions.  Where  a  part- 
ner fails  in  this  regard,  he  will  he  held  to  the 
strictest  account,  aud  every  reasonable  pre- 
sumption will  be  made  against  him.  Where 
there  is  a  dispute  in  regard  to  partnership  mat- 
ters,  and  either  party  or  both  parties  have  been 
80  negligent  as  to  lose  the  evidence  of  the  part- 
nership, and  to  keep  their  accounts  in  such  a 
confused  way  that  the  court  cannot  see  what 
decree  would  do  justice  between  the  parties, 
the  court  will  be  unable  to  make  a  decree  at 
all,  and  will  dismiss  the  bill.  Bates  on  Partner* 
ship,  §S  318,  009;  2  lindley  on  Partnership, 
809;  1  Barton's  Ch.  Pr.  §  29;  Foster's  Curator 
V.  Bison.  17  Grat  [68  Va,]  321 ;  Rick  v.  Neit- 
zy,  1  Mackey  [12  D.  C]  21 ;  Hall  v.  Qagett,  48 
Md.  223.  In  the  case  last  cited  it  is  said  that, 
if  there  has  been  a  total  failure  to  keep  ac- 
counts, it  affords  a  good  reason  for  a  court  of 
equity  to  decline  to  supply  them,  without  a 
sufficient  reason  or  excuse  for  the  omission. 
A  court  of  equity  will  not  grope  its  way  in 
utter  darkness  and  undertake  to  create  and 
establish  a  claim  upon  mere  contingencies,  or 
the  preponderance  of  mere  possibilities  or  prob- 
abilities. There  is  no  duty  devolving  on  it  to 
assume  the  impracticable  task  of  adjusting  the 
relative  rights  of  partners  when  the  proof  is 
utterly  deficient  and  incondusive." 

Slaughter  v.  Danner,  102  Va.  270,  46  S.  S7. 
289,  announces  the  same  doctrine. 

In  LewelUng  ▼.  Lewelling,  110  Va.  761,  67 
8.  B.  362,  the  authorities  are  collected,  and 
this  is  quoted  from  Slater,  Myers  &  Co.  t. 
Amett,  81  Va.  432: 

"As  the  partnership  transactions  cannot  be 
settled  upon  any  basis  at  all  rational  now,  the 
books  being  so  badly  kept  as  to  be  worthless, 
and  there  being  no  evidence  produced  by  either 
side  upon  which  the  court  could  proceed  towards 
any  rearrangement  of  the  affairs,  what  can  bp 
done  except  to  leave  them  as  the  brothers  did 
when  both  were  living  and  arranging  their  busi- 
ness between  themselves." 

[2]  It  is  claimed,  because  certain  checks 
of  the  Culpeper  Brick  Company  have  been 
found  which  do  not  appear  upon  the  books, 
that  therefore  these  must  be  charged  against 
R.  Taylor  Clarke.  In  the  absence  of  evi- 
dence to  the  contrary,  the  rule  in  this  state 
is  that  a  check,  standing  alone,  implies  that 
it  is  given  in  payment  of  a  debt  previously 
existing  or  created  at  the  time  of  the  draw- 
ing of  the  check.  Terry  v.  Ragdale,  33  Orat. 
(74  Va.)  342;  McVeigh  v.  Chamberlain,  94 
Va.  77,  26  S.  E.  395. 
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[3]  When  the  report  was  recommitted  to 
the  commissioner,  after  the  death  of  John 
H.  Clarke,  the  commissioner  took  the  deposi- 
tion of  R.  Taylor  Clarke  as  to  the  partner- 
ship transactions.  The  appellant  objected  to 
the  introduction  of  this  testimony,  upon  the 
ground  that  John  H.  Clarke,  the  other  par- 
ty to  the  transactions,  was  dead.  This  ex- 
ception should  have  been  sustained.  It  is 
proper  to  say  that  this  testimony  shows,  if 
true,  that  R.  Taylor  Clarke  is  not  indebted 
to  the  appellant.  With  this  testimony  ex- 
cluded, as  it  must  be  under  the  existing  Vir- 
ginia statutes,  the  complainant  is  as  much 
without  evidence  to  sustain  his  claim  as  he 
was  when  he  alleged  in  his  bill  that — 

^'Because  of  the  hoi>eless  tangle  in  which  the 
affairs  of  this  company  have  been  gotten,  he 
has  been  unable  to  arrive  at  any  coi:rect  or  sat- 
isfactory statement,  or  to  ascertain  what  is 
the  amount  due  by  the  said  R.  Taylor  Clarke 
and  the  said  W.  D.  Clarke  &  Bro.  to  the  said 
Culpeper  Brick  Company,  or  to  your  complain- 
ant as  the  successor  Of  the  same." 

The  commissioner,  the  trial  court,  and 
this  court  are  equally  unable  to  ascertain 
the  existence  of  any  such  indebtedness,  and 
therefore  the  decree  will  be  affirmed. 

Affirmed. 


026  Va.  611) 

WIIiMOUTH'S  ADM'R  v.  SOUTHERN 

RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  12,  1919.) 

1.  Rauaoaos  ^SE>327(9)— Cbossino  Agcxdentb 

<— CONTBIBITTOBY  NSOLIOENCE. 

Where  a  pedestrian  familiar  with  a  much- 
used  crossing,  and  knowing  that  a  train  was 
due,  after  waiting  for  a  freight  train  to  pass, 
started  to  cross  the  next  track  without  looking 
for  other  trains,  and  was  killed  by  a  fast  train, 
recovery  was  barred  by  contributory  negligence. 

2.  Railboads  ^=>317— Cbossino  Accidents— 
Speed  Regulations. 

Running  a  train  over  a  much-used  crossing 
at  a  rate  of  speed  in  excess  of  that  allowed 
ordinance,  without  warning,  constitutes  negli- 
gence. 

3.  Railboads   ^=>327(3)  —  Highway    Cboss- 
iNGs— -DuTT  to  Look  and  Listen. 

A  pedestrian  must  look  and  listen  before 
going  upon  a  railroad  track  and  use  reasonable 
care  to  do  so  at  a  point  where  such  action  may 
be  reasonably  effective. 

4.  Raileoads  ^=9338— Cbossino  Accidents- 
Last  Cleab  Chance. 

Where  a  pedestrian,  who  failed  to  look,  was 
struck  by  a  train  traveling  at  high  speed  over 
a  much-used  crossing,  and  train  could  not  have 
been  stopped  even  if  the  train  crew  had  seen 
deceased,  the  doctrine  of  last  dear  chance  was 
inapplicable. 


^=s»For  oth«r  cbbm  see  same  topic  and  KBT-NUMBEIR  In  all  Key-Numbered  Digests  and  Indexes 
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Error  to  Ck>rporatioii  Court  of  Danville. 

Action  by  Bryant  Wllmouth's  administra- 
tor against  the  Southern  Railway  Company. 
Judgment  for  defendant  on  demurrer  to  evi- 
dence, and  plaintiff  brings  error.    Affirmed. 

This  Is  an  action  Instituted  by  the  plaintiff 
In  error  against  the  Southern  Railway  Com- 
pany (the  defendant  In  error)  to  recover  dam- 
ages for  the  killing  of  the  plaintlfTs  Intes- 
tate on  a  much-used  street  crossing  of  the 
railway  company  In  the  suburbs,  but  within 
the  corporate  limits  of  the  city  of  Danville. 
The  accident  occurred  on  a  Sunday,  abcmt 
10  o'clock  in  the  forenoon,  of  a  clear,  bright 
day.  ( 

There  was  a  trial  by  Jury,  and  after  evi- 
dence both  for  plaintiff  and  defendant  was 
in,  and  after  a  view  by  the  jury,  there  was 
a  demurrer  to  the  evidence  by  the  railway 
company.  There  was  a  verdict  of  the  Jury  in 
favor  of  the  plaintiff,  subject  to  the  demur- 
rer. The  demurrer  was  sustained  by  the 
trial  court,  and  Judgment  was  entered  accord- 
ingly in  favor  of  the  defendant  railway  com- 
pany, and  this  action  of  the  trial  court  fur- 
nishes the  sole  assignment  of  error. 

Considering  the  evidence  under  the  statu- 
tory rule  on  the  subject,  the  following  must 
be  said  to  be  the  material  facts  of  the  case: 
The  accident  occurred  as  a  north-bound  pas- 
senger train  was  approaching  the  station  at 
Danville,  running  down  a  heavy  grade,  mov- 
ing by  Its  own  momentum,  "drifting"  as  it  Is 
technically  called,  and  hence  making  but 
little  noise,  moving  at  a  speed  greatly  in  ex- 
cess of  the  speed  limit  of  the  dty  ordinance, 
which  was  15  miles  an  hour ;  the  speed  being 
some  25  to  30  miles  an  hour.  As  the  train 
approached  the  crossing,  which  was  the 
place  of  the  accident,  no  whistle  signal  for 
the  station  or  crossing  was  blown  and  there 
was  no  ringing  of  the  bell.  The  crossing  was 
that  of  Monmouth  street,  over  the  railroad 
at  grade  and  practically  at  right  angles  with 
the  railroad.  The  passenger  train  aforesaid 
was  running  on  its  scheduled  time  and  was 
due  to  pass  the  crossing  at  the  time  of  the 
accident.  The  plaintiff's  Intestate  was  well 
acquainted  with  this  crossing  and  Its  dan- 
gers, was  in  possession  of  his  faculties  of 
sight  and  hearing,  was  sober,  and  was  trav- 
eling this  highway  on  foot  and  approached 
the  railway  from  the  west  going  east  There 
are  four  tracks  of  the  railway  at  this  cross- 
ing, which  In  the  order  in  which  they  are 
reached  by  a  traveler  going  east  along  said 
highway  will  be  designated  as  follows :  The 
south  pass  track,  the  south-bound  main  line, 
the  north-bound  main  line,  and  the  north  side 
track.  As  the  plaintiff's  intestate  approach- 
ed the  south  pass  track,  there  was  a  long 
freight  train  going  south  over  the  south- 
bound main  line  moving  at  a  moderate  rate 
of  speed  up  the  heavy  grade  aforesaid. 
There  was  a  yard  engine  some  considerable 
distance  to  the  rear  going  the  same  way  oo 


the  same  track  which  was  approaching  f6r 
the  purpose  of  later  on  pushing  the  frdght 
train  and  thus  aiding  it  in  ascending  the 
heavy  grade  it  was  pulling.  The  testimony 
for  plaintiff  shows  that  the  plaintiff's  intes- 
tate first  stopped  in  the  highway  at  a  point 
a  little  west  of  the  south  pass  track  opposite 
a  toolhouse,'  which  was  located  some  7  or  8 
feet  from  the  southern  edge  of  the  highway, 
and  that  there  was  a  line  of  several  box 
cars  then  standing  on  the  south  pass  track 
to  the  south  of  and  extending  up  to  within 
a  short  distance  of  the  crossing.  At  that 
point  his  view  of  the  railway  to  the  south 
was  obstructed  by  such  toolhouse  and  box 
cars,  as  well  as  by  the  passing  freight  train. 
Other  testimony  for  plaintiff  shows  that  be- 
fore the  freight  train  had  passed  over  the 
crossing  the  plaintiff's  intestate  was  closer 
to  it,  that  is,  within  5  feet  of  it,  as  one  of 
the  witnesses  for  plaintiff  testifies.  This  Is 
explained  by  testimony  of  a  witness  for  de- 
fendant who  says  that  the  plaintiff's  intes- 
tate after  first  stopping  later  moved  up  near- 
er to  the  passing  freight  train,  to  wit,  up  to 
the  side  of  it  There  is  no  conflict  therefore 
between  the  testimony  for  plaintiff  and  de- 
fendant on  the  subject  of  the  position  of  the 
plaintiff's  intestate  at  the  moment  Just  pre- 
ceding the  passing  of  the  rear  of  the  freight 
train  over  the  crossing ;  and  such  testimony, 
when  considered  together,  fixes  that  position 
at  that  time  as  immediately  en  the  west  side 
of  the  south-bound  main  line  track,  waiting 
for  the  freight  train  to  pass. 

From  the  crossing  both  main  line  tracks 
extended  southward  in  a  straight  line  for 
1,211  feet  to  a  curve,  where  the  railway 
turned  into  a  deep  cut  and  passed  out  of 
sight  from  the  crossing. 

There  was  no  obstruction  to  prevent  the 
plaintiff's  intestate,  standing  in  the  position 
last  named,  from  seeing  the  north-bound  pas- 
senger train,  which  killed  him,  approaching 
all  the  way  as  it  came  on  towards  the  cross- 
ing from  the  mouth  of  the  cut  and  curve 
aforesaid,  14211  feet  away,  except  the  freight 
train  which  was  moving  in  the  opposite  di- 
rection as  aforesaid.  From  that  position  the 
toolhouse  and  box  cars  aforesaid  did  not  at 
all  obstruct  such  view.  As  the  rear  of  the 
freight  train  passed  and  cleared  the  crossing, 
it  for  a  time  obstructed  the  view  of  the  plain- 
tiff's intestate  of  some  portion  of  the  1,211 
feet  of  the  north-bound  track  to  the  south ; 
but,  as  the  freight  train  moved  away,  it,  of 
course,  must  have  opened  more  and  more  of 
that  vista  to  the  view  of  the  plaintilTs  Intes- 
tate, if  he  had  been  looking  that  way. 

A  number  of  eyewitnesses  of  the  accident, 
and  of  the  movements  of  the  plaintiff's  in- 
testate Just  preceding  and  at  the  mom^it 
of  the  accident,  testify  in  the  case.  There  Is 
singularly  little  divergence,  in  their  testi- 
mony bearing  on  material  points.  fRiere  is 
testimony  for  the  plaintiff  to  the  effect  that 
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the  plalntlifs  intestate  began  to  move  in  a 
moderate  walk  across  the  south-bound  track, 
not  immediately,  but  almost  immediately  aft- 
er the  rear  of  the  freight  train  had  passed, 
and  the  greater  number  of  the  plaintiff's 
witnesses  on  this  subject  say  that  the  intes- 
tate looked  as  he  walked,  first  to  the  north 
and  Chen  to  the  south,  from  which  latter  di- 
rection the  passenger  train  was  approaching, 
and  make  no  mention  of  his  looking  before  or 
at  the  time  he  started  across,  except  of  his 
looking  straight  ahead.  There  is  some  testi- 
mony for  the  plaintiff,  however,  to  the  effect 
that  the  plaintiff's  intestate  first  looked  south 
and  then  to  the  north  before  he  moved  or 
at  the  moment  of  his  first  movement,  and 
that  then,  after  he  began  to  move,  he  looked 
both  ways  as  he  walked.  On  demurrer  we 
must  take  the  latter  to  be  the  f^cts  of  the 
case. 

The  testimony  for  the  plaintiff  concurs, 
however,  in  the  following  material  facts, 
namely:  (a)  That  after  the  plaintiff's  in- 
testate was  in  the  act  of  walking  he  was 
looking  first  to  the  north;  (b)  that  when  he 
next  looked  to  the  south  he  was  upon  the 
north-bound  main  line  track,  and  that  he  saw 
the  north-bound  train,  whidi  was  thereon 
and  which  killed  him,  the  first  time,  and  the 
moment  that  he  first  looked  to  the  south  aft- 
er he  began  to  move  f  r6m  his  previous  posl- 
tioa,  as  was  apparent  from  his  act  of  turn- 
ing: and  leaping  in  the  effort  to  escape  it  the 
moment  he  saw  it,  and  that  when  he  so  look- 
ed the  passenger  train  engine  was  immedi- 
ately upon  him  and  struck  him  almost  in- 
stantly, throwing  him  some  60  to  70  feet 
down  the  railway  over  on  the  north  side 
track,  killing  him  instantly;  and  (c)  that 
when  the  plaintiff's  intestate  stepped  from 
the  south-bound  track  towards  the  north- 
bound track  looking  away  from  the  approach- 
ing train,  it  was  in  full  view  of  him  and  was 
almost  upon  him,  according  to  all  of  the  tes- 
timony for  plaintiff,  being  too  close  for  the 
passenger  train  to  have  been  stopped  by  any 
possibility  so  as  not  to  strike  the  plaintiff's 
Intestate  if  he  came  upon  its  track. 

The  testimony  for  the  plaintiff  shows  that 
when  the  plaintiffs  intestate  looked  south, 
before  or  at  the  instant  of  his  starting  across 
the  south-bound  track,  he  did  not  wait  suffi- 
ciently long  for  the  rear  of  the  freight  train 
to  recede  a  sufficient  distance  to  clear  his 
view  of  the  railway  track  a  reasonable  dis- 
tance in  that  direction  before  looking  in  such 
direction  in  order  to  render  such  looking  rea- 
sonably effective,  for,  if  he  had,  the  physical 
facts  testified  to  by  plaintiff's  own  witnesses 
demonstrate  that  the  plaintiff  would  have 
seen  the  passenger  train  approaching  before 
he  started  to  move;  and  all  the  testimony 
for  plaintiff  agrees  in  the  fact  that  he  did 
not  then  discover  such  train,  but  first  discov- 
ered it  after  he  got  on  the  north-bound  track. 

The  testimony  also  shows,  without  conflict, 
that  there  was  a  distance  of  eight  feet  two 


inches  between  the  eastern  rail  of  the  south- 
bound and  the  western  raU  of  the  north- 
bound main  line  tracks.  Allowing  for  the 
overhang  of  the  passenger  engine,  and  for 
the  rear  of  the  freight  train  having  passed 
some  little  distance  from  the  crossing  by  the 
time  the  plaintifTs  intestate  had  made  three 
or  four  steps  and  was  on  the  south-bound 
track  and  about  to  step  from  it  towards  the 
north-bound  tracks,  there  must  have  been  a 
space  of  some  8  feet  between  such  intestate 
and  danger,  in  which,  if  he  had  stopped  and 
looked  to  the  south  or  had  looked  to  the 
south  as  he  walked,  he  could  not  have  avoid- 
ed seeing  the  passenger  train  approaching 
and  that  it  was  almost  upon  him.  He  was  in 
no  peril  and  under  no  apparent  necessity  or 
urgent  need  of  haste  so  far  as  the  evidence 
discloses.  He  did  not  stop  to  so  look  or  even 
to  so  look  as  he  walked  as  to  make  his  look- 
ing in  any  d^ree  effective,  but  stepped  on 
the  track  almost  immediately  in  front  of  the 
approaching  train  without  seeing  it  until  he 
was  about  midway  between  the  rails  of  the 
track  it  was  on. 

As  shown  by  the  testimony  for  the  plain- 
tiff, the  engine  of  the  passenger  train  going 
north  reached  the  crossing  almost  as  soon  as 
the  rear  of  the  freight  train  going  south 
cleared  the  crossing  at  its  rear.  As  one  of 
plaintiff's  witnesses  says  of  the  plaintiff's  in- 
testate: 

"If  he  had  crossed  immediately  it"  (the  rear 
of  the  freight  train)  "passed,  he  would  have 
been  bit"  (by  the  passenger  train  engine). 

This,  of  course,  assumes  that  this  would 
have  occurred  if  the  plaintifTs  intestate  had 
continued  moving  only  as  fast  as  he  was  at 
first  moving,  namely,  in  a  moderate  walk. 

This  witness  estimates  that  the  passenger, 
train  engine  was-  "25  yards"  (or  75  feet) 
away  from  the  crossing  when  the  plaintiff's 
intestate  had  stepped'  between  the  rails  of 
the  track  it  was  on.  The  witness  for  plain- 
tiff who  puts  the  passenger  train  ^engine 
farthest  away  from  the  crossing  at  this  time 
estimates  it  at  90  feet  None  of  the  witness- 
es, however,  could  give  exact  distances ;  they 
merely  estimate  them,  and  they  are  not  very 
definite  as  to  the  distance  the  passenger  train 
engine  was  away  when  the  plaintiff's  intes- 
tate first  entered  the  eight-foot  space  afore- 
said. But  all  of  plaintiff's  witnesses  who 
saw  the  tragedy  say,  in  substance,  that  the 
passenger  train  engine  was  very  close  to  the 
plaintiff's  intestate  when  he  first  entered  up- 
on the  aforesaid  eight-foot  space,  and  it  is 
manifest  from  such  testimony  that  such  en- 
gine was  then  too  dose  for  it  to  have  ap- 
peared to  the  plaintiff's  intestate  as  reason- 
ably possible  for  him  to  have  safely  crossed 
the  track  in  front  of  it,  if  he  had  looked  to- 
wards it  before  going  on  the  track. 

Daniel  Grinnan  and  R.  L.  Montague,  both 
of  Richmond,  and  Harry  Wooding,  Jr.,  and 
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B.  H.  Custer,  both  of  Danyille,  for  plalntifT 
in  error. 

Withers,  Brown  &  Leigh,  of  Danyille»  for 
defendant  in  error. 

SIMS.  J.  (after  stating  the  facts  as  above). 
[1]  The  turning  points  of  the  case  before  us 
lie  within  a  very  narrow  compass,  and  under 
the  rules  gd.  the  subject,  too  firmly  estab- 
lished to  be  changed  except  by  statute,  the 
contributory  negligence  of  the  plaintiff's  in- 
testate was  the  proximate  cause  of  his  death 
and  bars  any  recovery  by  the  plaintiff.  And 
there  is  no  statute  in  force  with  us,  state  or 
federal,  which  changes  such  common-law 
rule  as  it  affects  others  than  employes  of  a 
railroad  company. 

[2]  It  is  true  that,  in  accordance  with  the 
evidence  as  we  must  regard  it  on  demurrer, 
the  defendant  railway  company  was  guilty 
of  culpable  negligence  in  nmning  the  train 
which  killed  the  plaintiff's  intestate  at  the 
high  rate  of  speed,  in  excess  of  the  speed 
limit  allowed  by  the  city  ordiuance,  and  with- 
out warning,  over  the  highway  crossing  used 
by  large  numbers  of  persons.  So.  By.  Co. 
V.  Abee's  Adm'r,  98  S.  B.  31;  Grand  Trunk 
By.  Co.  V.  Ives,  144  U.  S.  408, 12  Sup.  Ct  679, 
36  L.  Ed.  485;  N.  &  W.  By.  Co.  v.  Holmes, 
109  Va.  407,  64  S.  E.  46;  N.  &  W.  By.  Co. 
V.  Munsell,  109  Va.  417,  64  S.  E.  60;  Dan- 
skin  V.  Penn.  B.  Co.,  76  N.  J,  Law,  660,  72 
Atl.  32,  22  L.  B.  A.  (N.  S.)  232,  237,  238,  and 
note ;  Continental  Imp.  Co.  v.  Stead,  95  U.  S. 
161,  24  L.  Ed.  403. 

[3]  But  the  case  involves  a  traveler  over 
a  highway  crossing  passing  in  front  of  a  mov- 
ing steam  railway  train,  and  a  traveler  on 
foot,  under  circumstances,  which  are  set 
forth  In  the  statement  preceding  this  opinion, 
under  which,  as  is  well  settled  by  the  author- 
ities, it  was  his  duty  to  loojc  and  listen  before 
going  upon  the  railway  track  and  to  use  rea- 
sonable care  to  do  this  at  a  point  where  such 
action  might  have  been  reasonably  effective. 
Springs  V.  Va.  By.  &  P.  Co.,  117  Va.  826,  8Q 
S.  E.  65;  Wash.,  etc,  By.  Co.  v.  Lacey,  94 
Va.  460,  26  S.  E.  834 ;  So.  By.  v.  Jones,  106 
Va.  412,  56  S.  E.  155;  U.  S.  Spruce  Lumber 
Co.  V.  Shumate,  118  Va.  471,  87  S.  E.  723; 
Wash.,  etc.  By.  Co.  v.  Zell's  Adm'r,  118  Va. 
755,  88  S.  E.  309. 

It  is  apparent  from  the  facts  of  this  case, 
set  forth  above,  that  the  plaintiff's  intestate 
disregarded  the  duty  Just  mentioned,  and 
that,  while  in  possession  of  his  faculties  of 
sight  and  hearing,  without  any  need  of  haste 
or  excuse  for  his  conduct  other  than  care- 
lessness, on  a  bright,  cleiar  day,  stepped  up- 
on a  railway  track  in  front  of  a  rapidly  ap- 
proaching passenger  train  when  its  engine 
was  almost  immediately  upon  him.  By  stop- 
ping at  any  point  within  a  space  of  eight 
feet  of  the  track  and  looking  in  the  direc- 
tion from  which  the  train  on  that  track  was 
to  be  expected  as  was  well  known  to  him,  or 
by  looking  in  that  direction  as  he  walked, 


without  stopping,  the  plaintiff's  Intestate 
could  not  have  failed  to  have  seen  that  the 
train  was  approaching  and  that  it  was  al- 
most upon  him.  He  was  on  fdot.  There  was 
nothing  to  have  prevented  his  thereupon  stop- 
ping and  awaiting  the  passing  of  the  pas- 
senger train  before  attempting  to  proceed. 
It  is  not  a  case  where  a  train  is  so  far  away 
when  the  crossing  is  attempted  that  a  rea- 
sonably prudent  traveler  would  have  made 
the  attempt  relying,  if  the  train  could  not  be 
seen  on  its  being  looked  for,  upon  its  giving 
proper  warnings  of  its  approach,  or,  if  seen 
and  it  was  not  ai^arently  moving  excessive- 
ly fast,  relying  upon  the  train  not  exceeding 
its  lawful  speed.  In  the  instant  case  the 
train  was  so  dose  at  hand  when  the  crossing 
in  front  of  it  was  attempted  that  its  visible 
presence  superseded  the  need  of  any  other 
warning  to  all  travelers  upon  the  highway  in 
the  reasonable  exercise  of  their  faculties  of 
£dght,  if  not  of  hearing.  The  preceding  neg- 
ligence of  the  defendant  railroad  company 
aforesaid  was  therefore  immaterial.  And 
the  conduct  of  the  plaintiff's  intestate  in  step- 
ping upon  the  track  in  front  of  such  visible 
danger,  almost  immediately  upon  him,  must, 
under  all  of  the  authorities,  be  regarded  as 
negligence  per  se,  which  was  the  proximate 
cause  of  his  death.  Thompson  on  Neg.  H 
1666,  1667,  1672. 

There  are  exceptions  to  the  general  rule  of 
negligence  per  se  just  referred  to,  which  ex- 
ist, as  stated  by  the  authorities,  **when  the 
circumstances  are  so  unusual  that  the  injur- 
ed party  could  not  reasonaldy  have  expected 
the  approach  'of  the  train  at  the  time  he 
went  upon  the  track."  Scott  v.  St  Louis, 
etc,  B.  Co.,  79  Ark.  137,  95  S.  W.  490,  116 
Am.  St.  Bep.  67,  9  Ann.  Oas.  212,  214,  and 
note  pages  216,  217.  When  such  circumstanc- 
es exist,  the  failure  to  look  is  not  regarded 
as  contributory  negligence  per  se,  and  the 
case  is  held  to  be  one  for  the  jury  on  that 
issue.  But  in  the  case  before  us  there  was 
an  entire  absence  of  any  such  unusual  cir- 
cumstances. The  crossing  and  its  environ- 
ment were  all  well  known  to  the  plaintiff's 
intestate.  Tbe  passenger  train  was  due  and 
was  to  be  expected  at  the  time  from  the  di- 
rection from  which  it  came.  The  mere  cir- 
cumstance that  a  freight  train  was  shortly 
previous  thereto  passing  on  the  adjacent 
track  was  not  unusual  and  was  in  no  way 
calculated  to  induce  the  belief  that  the  pas- 
senger train  would  not  come  In  as  usual  on 
its  separate  track.  There  was  nothing  to 
throw  the  plaintiff's  intestate  off  his  guard 
save  his  negligent  inattention  to  his  sur- 
roundings. 

In  both  of  the  cases  of  Hubbard  v.  Boston, 
etc,  B.  Co.,  162  Mass.  132,  38  N.  E.  366,  and 
N.  Y.  S.,  etc,  B.  Co.  ▼.  Moore,  105  Fed.  725, 
45  C.  O.  A.  21,  especially  urged  upon  our  at- 
tention in  argument  for  the  plaintiff,  the 
traveler  over  the  highway  crossing  of  the 
railroad  was  driving  and  the  obstruction  to 
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the  view  was  such  that  the  horse  or  horses  [  ed,  and  hence  the  rate  of  speed  Is  predicated 


would  have  had  to  have  been  driven  practi- 
cally upon  the  track  before  the  driver  could 
have  stopped  and,  without  alighting,  could 
have  looked  along  the  tract  for  any  reason- 
able distance.  In  view  of  the  fright  of  the 
animals  that ^  would  have  resulted  from  an 
approaching  train,  this  situation  rendered 
the  "stop,  look  and  listen"  rule  inapplicable 
in  such  cases. 

To  the  same  effect  are  the  United  States 
Supreme  Court  cases  above  cited,  also  relied 
on  by  the  plaintiff.  144  U.  S.  408,  12  Sup. 
Ct.  679,  36  L.  Ed.  485 ;  and  95  U.  S.  161,  24 
Ia  Ed.  408. 

To  the  same  effect  also  are  the  following 
Virginia  cases  cited  and  relied  on  by  the 
plaintiff:  So.  Ry.  Go.  v.  Bryant,  95  Va.  212, 
28  &  E.  183;  Higgins  v.  So.  Ry.  Co^  116 
Va.  890,  83  S.  E.  880. 

As  to  the  other  Virginia  cases  cited  and  re- 
lied on  by  plaintiff,  nam^y,  those  of  South- 
ern Ry.  Go.  V.  Abee's  Adm'r,  supra,  98  S.  E. 
31,  N.  &  W.  Ry.  Co.  V.  Holmes,  supr^,  109  Va. 
407,  64  S.  E.  46,  and  N.  &  W.  Ry.  Co.  v.  Mun- 
sell,  supra,  109  Va.  417,  64  S.  E.  50,  which  in- 
volve travelers  on  foot  and  which  hold  that 
the  traveler  was  not  guilty  of  contributory 
negligence  in,  going  on  the  crossing  in  front 
of  a  steam  railroad  train  near  by:  They  are 
all  cases  where  the  accident  occurred  in  the 
nighttime  and  in  other  respects  differ  from 
the  case  before  us.  In  the  instant  case,  the 
danger  was  imminent  and  apparent  to  a  trav- 
eler at  all  alert  to  the  perils  of  his  position 
and  making  reasonable  use  of  his  faculty  of 
sight,  whereas  in  the  cases  Just  mentioned 
the  situation  was  otherwise. 

The  case  of  Danskin  v.  Penn.  R.  Co., 
supra,  76  N.  J.  Law,  660,  72  AtL  82.  22  L. 
R.  A.  (N.  S.)  232,  and  the  note  thereto,  in- 
volve the  consideration  of  when  it  is  negli- 
gence for  a  railroad  company  not  to  have 
gates  or  a  watchman  at  a  crossing.  The 
declaration  in  the  instant  case  does  not  al- 
lege such  negligence  as  the  proximate  cause 
of  the  accident,  although  it  does  allege  the 
absence  of  a  watchman  at  the  crossing  in 
question  as  a  circumstance  which  enhanced 
the  degree  of  care  the  railway  company 
should  have  exercised  as  to  the  speed  of  its 
passenger  train  and  as  to  giving  signals. 
But  the  railway  company  may  be  regarded  as 
culpably  negligent  in  these  matters,  and  yet 
that  did  not  excuse  the  conduct  of  the  plain- 
tiff's intestate  aforesaid  under  the  circum- 
stances which  surrounded  him. 

It  is  urged,  however,  In  argument  for  the 
plaintiff  that  the  fact  that  the  plaintiff's 
intestate  was  struck  by  the  far  side  of  the 
engine  and  thrown  to  the  opposite  side  of 
the  track  over  which  he  was  crossing  when 
struck  by  the  train  shows  that  he  had  almost 
succeeded  in  crossing  before  It  arrived,  and 
that  if  the  train  had  not  been  moving  at  an 
unlawful  rate  of  speed  he  would  have  escap- 


as  the  proximate  cause  of  the  accident  The 
evidence  discloses,  however,  that  the  manner 
in  which  the  plaintiff's  intestate  sprang  in 
his  effort  to  escape  when  he  saw  the  train 
almost  upon  him  caused  him  to  be  struck  by 
the  far  side  of  the  engine  and  thrown  as 
aforesaid.  And  although  it  may  be  true  that 
if  the  train  had  been  moving  only  at  a  lawful 
speed  the  plaintiff's  intestate  might  have 
crossed  the  track  before  he  was  struck,  yet 
under  the  facts  of  this  case  that  would  have 
been  but  a  chance  happening.  Neither  the 
speed  of  the  train  as  it  appeared  to  the  plain- 
tilTs  intestate  nor  the  expectation  by  him 
that  it  would  be  within  the  lawful  speed  in 
fact  induced  him  to  attempt  the  crossing  in 
front  of  it.  He  attempted  the  crossing  in 
culpable  ignorance  of  the  proximity  of  the 
train.  A  supposed  speed  of  the  train  was  not 
a  causa  causans — it  was  not  a  "causing 
cause" — in  the  instant  case ;  which  character 
of  cause  alone  is  the  proximate  cause  as 
known  to  the  law.  It  can  no  more  be  re- 
garded as  a  proximate  cause  of  the  failure  of 
the  plaintiff's  intestate  to  clear  the  track  in 
advance  of  the  train  than  was  the  time  and 
the  ipeed  of  his  own  movement  If  he  had 
started  across  immediately  behind  the  pass- 
ing freight  train  and  had  run  rapidly,  in- 
stead  of  walking,  he  would  doubtless  have 
crossed  the  north-bound  track  ahead  of 
the  passenger  train.  That  conduct  of  omis- 
sion may  be  as  well  said  to  have  been  the 
proximate  cause  of  the  accident  as  the  speed 
of  the  passenger  train.  Neither  can  be  said 
to  have  been  such  proximate  cause  in  con- 
templation of  law.  The  order  of  sequence  of 
events  does  not  furnish  a  reliable  test  of  a 
proximate  cause.  The  act  which  is  nearest: 
in  point  of  time  may  not  be  the  nearest 
in  the  line  of  causation. 

There  was  in  truth,  in  cont^nplation  of 
law,  an  intervening  cause  in  the  instant  case 
between  the  negligent  speed  of  the  passenger 
train  and  the  accident,  and  that  was  the  con- 
tributory negligence  of  the  plaintiff's  intes- 
tate aforesaid.  And  the  law  regards  such  an 
intervening  act  as  the  proximate  cause  of 
an  injury  suffered  by  the  actor.  1  Thompson 
on  Neg.  S  64.  If  the  act  which  constituted 
such  negligence  had  been  such  that  under 
the  circumstances  It  was  such  as  a  reason- 
ably prudent  person  would  have  committed, 
and  hence  ought  not  to  have  been  imputed  to 
the  plaintiff's  intestate  as  a  fault,  then,  in- 
deed, such  act  would  not  be  regarded  as  an 
intervening  proximate  cause,  because  it 
would  have  been  such  an  act  as  the  railroad 
company  might  reasonably  have  foreseen  as 
likely  to  have  occurred,  or  as  reasonably  pos- 
sible of  occurrence  under  the  circumstances 
without  fault  of  the  actor,  and  hence  the 
injurious  result,  or  some  injurious  result 
such  as  did  happen,  might  have  been  reason- 
ably foreseen  by  the  railroad  company  as  like- 


670 


00  SOUTHEASTERN  REPORTER 


(Va. 


ly  to  occur,  or  as  reasonably  possible  of  occur- 1 
rence  without  fault  of  any  other  person,  from 
Its  own  wrongful  act  in  running  its  train  In 
an  unlawful  speed.  And  such  foreseeable  na- 
ture of  the  result,  when  regarded  In  such  a 
light  as  that  Just  mentioned,  Is,  after  all,  the 
most  reliable  and  perhaps  the  only  practical 
test  which  the  finite  mind  can  apply  to  the 
solution  of  that  most  difficult  of  legal  ques- 
tions— what  is  the  proximate  cause  of  a  given 
result.  1  Thompson  on  Neg.  §S  48-59.  But 
one  Is  not  required  by  the  law  to  anticipate 
and  foresee  that  another  will  be  guilty  of  con- 
tributory negligence;  nor  Is  there  any  duty 
imposed  by  law  upon  any  one  to  foresee  and 
gruard  another  against  the  results  of  such 
negligence  of  his  own,  until  after  such  neg- 
ligence occurs  and  the  position  of  the  negli- 
gent person  becomes  known  or  would  become 
known  If  a  reasonable  lookout  were  kept. 
Then,  indeed,  but  not  until  then,  the  humane 
doctrine  of  the  last  clear  chance  becomes 
applicable  In  favor  of  the  negligent  person. 
And  in  the  Instant  case  the  law  did  not  re- 
quire that  the  railroad  company  should  foresee 
and  anticipate  that  a  traveler  over  ISie 
crossing,  such  as  the  plaintlfTs  intestate,  with 
a  clear  eight-foot  space  before  reaching  the 
danger  zone  of  the  track,  in  which  he  could 
by  the  exercise  of  ordinary  care  look  for  ap- 
proaching trains  before  putting  himself  in 
danger,  would  go  upon  the  track,  as  he  did, 
almost  immediately  in  front  of  the  train 
without  looking  in  that  direction.  On  the  oth- 
er  hand,  we  must  consider  that  the  plaintiff's 
Intestate  should  have  foreseen  that  the  ac- 
cident which  occurred  was  likely  to  result  or 
was  reasonably  possible  of  occurrence  from 
Just  such  conduct  as  that  of  whldi  he  was 
guilty  under  the  circumstances  which  sur- 
rounded him.  Hence  we  cannot  escape  the 
conclusion  that  it  was  not  the  excessive  speed 
of  the  train,  but  the  contributory  negligence 
of  the  plaintiff's  intestate,  which  was  the 
proximate  cause  of  the  accident 

[4]  The  case  before  us  does  not  admit  of 
the  application  of  the  last  clear  chance  doc- 
trine upon  the  testimony  of  any  of  the  wit- 
nesses for  plaintiff  or  upon  any  evidence  in 
the  case.  It  is  urged  for  plaintiff  that,  if  the 
plaintlfTs  intestate  from  the  place  in  which 
he  stood  Just  west  of  the  south-bound  track 
after  the  rear  of  the  freight  train  passed  him 
could  have  seen  along  the  north-bound  tracks 
for  1,211  feet,  and  could  then  have  seen 
the  passenger  train  approaching  for  that  dis- 
tance, it  follows  that  the  fireman  or  engine- 
man  on  the  imssenger  train  engine  could  and 
in  the  exercise  of  reasonable  lookout  should 
have  seen  the  plaintiff's  Intestate  standing 
there  and  his  Jeopardy  as  he  moved  and  walk- 
ed in  evid^it  unconsciousness  of  his  peril  to- 
wards the  north-bound  track,  and  that  the 
air  brakes  should  and  could  have  been  ap- 
plied in  the  exercise  of  reasonable  diligence 


so  as  to  have  stopped  the  passenger  train 
before  its  engine  reached  the  crossing.  But 
this  argument  rests  upon  the  assumption  that 
the  passenger  train  was  a  sufficient  distance 
away  when  the  view  of  the  plaintiff's  intes- 
tate of  and  from  it  was  freed  from  obstruc- 
tion by  the  receding  freight  train,  to  allow 
such  air-brake  application  to  be  performed 
with  the  result  mentioned.  Such  assump- 
tion, as  we  have  -seen,  finds  no  support  in  the 
evidence.  That  evidence,  even  for  the  plain- 
tiff, all  concurs  in  establishing  the  fact,  set 
forth  in  the  statement  of  fkcts  aforesaid  pre- 
ceding this  opinion,  that  when  such  clearance 
of  view  occurred  the  engine  of  the  passenger 
train  was  too  close  to  the  crossing  for  it  to 
have  stopped  by  any  i^ysical  possibility  be- 
fore it  reached  the  crossing. 

For  the  foregoing  reasons,  we  find  no  er- 
ror in  the  action  of  the  trial  court  in  sustain- 
ing the  demurrer  to  the  evidence,  and  the 
Judgment  under  review  must  be  affirmed. 

BURKS,  J.,  concurs  in  the  result 


(125  Va.  449) 
SUTTON  V.  VIRGINIA  RY.  &  POWER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

12,  1919.) 

1«  Street  Raileoads  «=>93(2),  99(7)— Cboss- 
iNo  ACGIDENT&— Rights  at  Gbossinos  — 
Speed. 

Where  the  car  of  a  street  railway  company 
using  a  public  highway  in  which  it  owns  no 
right  of  way  and  an  automobile  driver  meet  at 
a  crossing,  in  the  absence  of  statute  or  ordi- 
nance, the  common-law  rule  that  the  speed  must 
be  reasonable  obtains;  eadi  party  being  under 
duty  to  have  his  vehicle  under  such  control  that 
either  can  stop  if  necessary  to  avoid  a  ooUi- 
sion. 

2.  Stseet  Railboads  «s>93(2)— Obossinq  Ao- 
ciDENTB— Spbbi>— Neqliobncb— Pee  Sb. 

Operation  of  a  street  car  on  a  public  higli- 
way  in  which  the  company  owns  no  exclusive 
right  of  way,  at  such  a  speed  as  to  prevent  its 
stopping  before  reaching  a  crossing,  is  negli- 
gence per  se. 

3.  Stbeet  Railboads  ^=»102(2)  —  Cbosbino 
Accident— OoNTBiBUTOBT  Neoligence. 

Where  an  automobile  driver  was  struck 
while  crossing  a  street  car  track  on  a  public 
highway  in  which  the  company  had  no  exclusive 
right  of  way,  and  both  the  automobile  and  the 
car  were  traveling  at  such  a  speed  as  to  prevent 
stopping,  the  driver's  negligence,  being  a  con- 
tributing proximate  cause  of  the  accident,  de- 
feated recovery. 

4.  Negligence  ^=»101— Evtbct  of  Ck>NTBiBV- 
TOBT  Negligence— Modification  of  Com- 
mon-Law Rule. 

Acts  1916,  c.  444,  modi^ng  the  common- 
law  rule  as  to  the  effect  of  contributory  negli- 
gence, has  no  application  where  a  traveler  is 


4t=9For  other  caaes  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indezea 
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Injared  by  being  stnick  by  an  electric  street  car  '  rapidly,"  though  he  did  not  then  know  at 


at  a  highway  crossing. 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  Frank  T.  Sutton,  Jr.,  against 
the  Virginia  Railway  &  Power  Company. 
Verdict  for  plaintiff,  and  from  a  judgment 
dismissing  the  proceedings  on  defendant's  de* 
murrer  to  the  evidence,  plaintiff  brings  error. 
Affirmed. 

This  is  an  action  by  the  plaintiff  in  error 
to  recover  damages  for  certain  personal  in- 
juries. He  was  plaintiff  in  the  court  below, 
and  the  defendant  in  error  was  the  defendant 
there.  They  will  be  hereinafter  referred  to 
as  plaintiff  and  defendant. 

The  defendant  demurred  to  the  evidence 
in  the  trial  court,  and  the  Jury  returned  a 
verdict  in  favor  of  the  plaintiff,  subject  to 
the  ruling  of  the  court  upon  the  demurrer. 
That  court  sustained  the  demurrer,  and  en- 
tered Judgment  dismissing  the  proceeding 
with  costs  against  the  plaintiff. 

The  Material  Facts. 

Under  the  statutory  rule  applicable  in 
such  case  the  material  facts  as  shown  by  the 
record  may  be  stated  as  follows : 

On  the  night  of  May  28,  1917,  between  8 
and  9  o'clock  p.  m.,  the  plaintiffs  automobile 
was  run  into  and  struck  by  a  car  operated  by 
the  defendant  company.  The  automobile 
was  completely  demolished,  and  the  plaintiff 
severely  injured  about  the  head  and  body. 
The  accident  happened  in  the  county  of  Hen- 
rico, on  the  Hermitage  road  about  800  yards 
north  of  the  corporate  limits  of  the  city  of 
Richmond,  at  a  crossing  constructed  over  the 
traclLS  of  the  defendant's  company  for  the 
use  of  persons  crossing  at  that  point.  The 
plaintiff  was  approaching  the  crossing  which 
turned  sharply  to  the  right  and  leads  into  a 
road  which  goes  to  his  home.  At  that  point 
the  Hermitage  road  is  100  feet  wide.  It  is 
a  county  road.  The  car  track  runs  down  the 
middle  of  the  road.  On  the  Hermitage  road 
there  is  a  tree  where  one  would  turn  to  cross 
the  tracks  at  this  crossing.  The  plaintiff 
turned  a  little  to  the  left  of  the  road  so  as 
to  avoid  that  tree  and  then  turned  and  start- 
ed across  the  track.  He  was  within  several 
feet  of  the  track  when  he  first  heard  the 
car  coming.  There  are  trees  with  long 
branches  on  either  side  of  the  track  which 
partially  obstructed  the  view  of  the  track 
in  the  direction  from  which  the  street  car 
was  approaching.  There  was  no  whistle 
blown  and  no  bell  rung.  The  bright  lights  ofi 
the  plain tiff*s  automobile  were  burning  and 
threw  a  glare  across  the  track  which  the 
motorman  says  he  saw  as  the  plaintiff  be- 
gan to  turn  for  the  crossing.  The  street  car 
was  then  150  to  200  feet  from  the  point  of 
accident  It  was  at  the  same  instant  that 
the  plaintiff  first  saw  the  street  car,  and  he 
saw  and  realized  that  it  was  coming  *'very 


what  speed  it  was  coming.  It  was  in  fact 
coming  at  a  rate  of  speed  of  about  35  miles 
an  hour,  as  shown  by  the  evidence  on  the 
trial,  and  it  was,  as  also  shown  by  such  evi- 
dence, a  physical  impossibility  for  it  to  have 
been  stopped  before  reaching  the  crossing. 
When  the  plaintiff  first  saw  the  street  car,  he 
did  not  think  he  could  stop  his  automobile 
in  time  to  prevent  stopping  on  the  car  track, 
so  he  threw  on  all  power  that  he  thought  the 
car  would  stand  without  stalling,  trying  to 
get  out  of  the  way.  In  this  emergency  and 
in  oraer  to  give  the  street  car  as  mucn  clear- 
ance and  get  as  much  clearance  for  his  au- 
tomobile as  possible,  he  took  a  slight  diagonal 
course,  and  in  doing  so  struck  a  tree  a  few 
feet  Just  below  the  crossing  which  blocked 
the  automobile  with  its  rear  wheels  still  on 
the  track  at  the  crossing,  and  it  was  in  this 
position  when  struck  by  the  street  car.  Aft- 
er plaintiff  was  stalled  on  the  track  he  says 
he  holloed  several  times  lustily.  The  street 
car  at  that  time  was  91  feet  away.  The  car 
came  on  without  slackening  its  speed,  at  a 
'terrific  speed,"  as  testified  by  the  plaintiff. 
The  car  struck  his  automobile  a  terrific  blow, 
and  after  striking  it  carried  it  by  actual 
measurement  187  feet,  knocking  it  against 
two  or  three  trees  as  it  was  carried  along. 
At  the  point  where  the  accident  occurred  the 
Hermitage  road  slopes  down  from  either  di- 
rection. The  car  tracks  are  laid  in  the  mid- 
dle of  the  public  road,  and  the  rails  ana 
ties  are  some  distance  above  the  roadbed, 
and  there  is  a  drain  on  either  side,  except 
at  the  crossing.  The  car  tracks  are  so  far 
above  the  roadbed  that  one  in  an  automobile 
can  only  cross  at  the  crossing.  The  public 
highway  at  this  point  is  on  both  sides  of  the 
car  tracks;  the  track  being  laid  in  the  county 
roadbed  as  aforesaid.  On  the  right-hand 
side  when  going  north  is  a  day  roadbed,  and, 
while  traveled  to  some  extent  in  dry  weather, 
is  not  much  used  in  bad  weather.  On  the 
night  of  the  accident  there  had  been  a  ter- 
rific rain,  and  the  clay  roadbed  on  the  right- 
hand  side  was  not  in  good  condition  for  trav- 
eling. The  crossing  constructed  over  the 
railway  tracks  is  rough;  that  is  to  say,  it 
is  so  rough  that  an  automobile  would  have 
to  go  across  it  slowly  or  the  occupant  would 
be  Jostled  considerably.  The  plaintiff  had 
slackened  speed  of  his  automobile  to  six 
miles  per  hour,  and  was  proceeding  across 
at  this  rate.  But  even  on  demurrer  to  evi- 
dence we  must  regard  the  fact  to  have  been 
that  the  plaintiff  could  not  have  stopped  his 
automobile  short  of  the  crossing  after  he  saw 
the  street  car  approaching,  or  at  least  thiit 
he  acted  upon  that  assumption. 

There  was  certain  evidence  excluded  by 
the  trial  court  which,  if  admitted,  would 
have  shown  that  the  defendant  did  not  own 
its  right  of  way  along  the  county  road  afore- 
said, but  used  it  by  permission  of  the  local 
authorities  uoder  the  statute  in  such  case 
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made  and  provided.  The  case  Is  considered 
by  us  as  if  such  evidence  had  been  admitted. 
There  was  no  statute  or  ordinance  regulat- 
ing the  speed  of  the  street  cars  along  the 
public  road  aforesaid  or  at  crossings  there- 
of; but  there  was  an  ordinance  or  resolution 
of'  said  local  authorities  limiting  the  speed 
of  automobiles  on  said  road  to  15  miles  per 
hour,  no  mention  being  made,  however,  of 
the  speed  at  crossings. 

Gunn  &  Mathews,  of  Richmond,  for  plain- 
tiff in  error. 

T.  J.  Moore  and  A.  B.  Guigon,  both  of 
Richmond,  for  defendant  in  error. 

SIMS,  J.,  after  making  the  foregohig 
statement,  delivered  the  following  opinion  of 
the  court:  '  [1]  The  facts  present  a  case  of 
the  use  of  a  public  highway  in  a  suburban 
section  by  a  street  railway  car  and  by  a  trav- 
eler in  an  automobile,  the  former  not  owning 
its  right  of  way,  so  that  their  rights  of  trav- 
el were  equal.  There  was  no  statute  or  or- 
dinance regulating  the  speed  of  either  at  the 
crossing,  the  point  where  the  collision  between 
them  occurred.  Their  duty  towards  each 
other  in  the  matter  of  speed  was  fixed  by  the 
rule  at  common  law.  That  rule  is  that  their 
speed  should  have  been  reasonable  under 
all  the  facts  and  circumstances  surrounding 
the  respective  parties.  Such  'rule  imposed 
upon  both  parties  the  duty  to  have  their  vehi- 
cles under  such  control  as  they  approached 
the  crossing  in  question  that  either  could 
stop  before  reaching  the  crossing,  if  to  so 
stop  should  become  necessary  to  avoid  a  col- 
lision between  them  upon  the  crossing  or  a 
situation  likely  to  result  in  such  collision. 
And  the  duty  of  prevision  or  forethought  as 
to  the  possibility  of  such  a  contingency  aris- 
ing rested  upon  both  equally,  in  the  light  of 
the  facts  as  to  the  location  of  the  crossing 
and  the  frequency  of  the  passage  of  street 
ears  and  of  automobiles  over  it  that  might 
be  reasonably  exi)ected  to  occur  in  view  of 
the  accustomed  frequency  of  such  use  as 
known  to  the  respective  parties. 

[2]  This  is  not  a  case  of  the  use  of  the 
crowded  streets  of  a  city,  nor  of  an  infre- 
quently used  highway,  but  of  a  highway,  and 
of  a  fixed  crossing  place  on  the  highway  of 
a  street  railway  thereon,  more  or  less  fre- 
quently used  by  the  latter  and  by  travelers 
In  automobiles;  but  these  circumstances 
could  not  Justify  either  the  defendant  street 
railway  company  or  the  plaintiff  in  approach- 
ing su^  crossing  so  nearly  and  in  such  man- 
ner that  they  were  powerless  to  stop  short  of 
the  crossing  whatever  might  be  the  situation 
they  might  find  confronting  them  thereat 
Such  conduct  would  not  be  within  the  exer- 
cise of  equal  rights  of  travel.  It  could  be 
Justified  only  by  an  exclusive  right  of  way. 
In  the  absence  of  such  exclusive  right  such 
action  constituted  reckless  conduct  not  "con- 
sistent with  ordinary  prudence.*'    The  minds 


of  reasonable  men  will  not  differ  on  that 
proposition.  Such  conduct,  therefore,  is  neg< 
ligence  per  se,  and,  as  appears  from  the 
statement*  of  facts  preceding  this  opinion, 
both  plaintiff  and  defendant  were  guilty  of 
such  negligence,  and  that  negligence  was  the 
proximate  and  concurring  cause  of  the  acci- 
dent 

This  case  does  not  involve  the  doctrine  of 
the  duty  of  a  traveler  "to  stop,  look,  and 
listen"  before  crossing  a  railroad.  If  it  were 
conceded  that  such  duty  did  not  rest  upon 
the  plaintiff  in  the  instant  case,  since  he  had 
equal  rights  of  travel  over  and  across  the 
highway  in  question  with  the  defendant 
street  railway  company  to  operate  its  street 
car  along  such  highway,  and  if  the  plaintiff 
had  had  his  automobile  under  such  control 
as  he  turned  to  go  over  the  crossing  that  he 
could  have  stopped  before  going  upon  it 
had  the  exigency  which  confronted  Him 
seemed  to  a  reasonable  man  to  require  it  and 
had  the  situation  there  been  suc^  with  re- 
spect to  the  distance  away  of  the  street  car 
and  of  its  apparent  speed  that  a  reasonable 
man  under  all  the  circumstances  would  have 
regarded  it  as  prudent  to  go  upon  the  cross- 
ing, and  if  the  plaintiff  had  thereupon  and 
tor  those  reasons  gone  upon  the  crossing, 
and  acting  with  reasonable  alertness  to  ob- 
serve and  to  become  aware  of  the  con&itions 
actually  confronting  him,  although  he  may 
not  have  previously  stopped,  or  looked,  or 
listened,  such  conduct  would  not  have  been 
negligence  per  se,  but  a  question  of  fact  for 
the  Jury.  But  for  the  plaintiff  to  voluntarily 
so  previously  act  as  to  deprive  himself,  or 
at  least  to  think  that  he  had  deprived  him- 
self, of  the  power  to  control  his  own  move- 
ment at  the  moment  of  going  upon  a  street 
railway  crossing,  so  that  he  was  powerless 
to  exercise  any  volition  in  the  matter,  so  that 
he  was  in  that  way  carried  upon  the  cross- 
ing, was  for  him  to  be  guilty  of  reckless  dis-" 
regard  of  the  dictates  of  ordinary  care  and 
prudence.  It  is  a  case  of  one's  voluntary 
abdication  of  self-control  previously  to  enter- 
ing into  a  situation  where  the  retention  of 
such  control  would  be  the  constant  care  of 
every  reasonably  prudent  person.  It  is  not 
a  case  of  lack  of  care  to  ascertain  existing 
conditions,  so  that  they  may  serve  as  a  guide 
to  voluntary  action,  which  is  involved  in  the 
"stop,  look,  and  listen"  doctrine,  but  an  aban- 
donment of  the  power  of  exercise  of  volunta- 
ry action. 

The  case  in  Judgment  is  unique  in  its  fea- 
ture of  fact  aforesaid,  which  distinguishes  it 
from  the  cases  in  the  books  involving  the 
'*stop,  look,  and  listen"  doctrine.  It  becomes 
unnecessary,  therefore,  for  us  to  enter  upon 
any  discussion  of  the  Virginia  cases  involv- 
ing that  doctrine,  a  number  of  which  are 
cited  and  relied  on  by  the  plaintiff. 

[S,  4]  The  case  before  us  is  one  of  concur- 
rent negligence  under  the  common-law  rule 
on  the  subject  and  where  the  contributory 
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him  as  their  attorney  to  attend  the  organization 

meeting  of  the  company,  without  giving  him 

authority  to  repudiate  the  subscriptions,  held 

leave  no  room  lor  the  interposition  of  the   ^""^  ^  ^^^^^  'Stifled  such  subscriptions  and  waiv- 


negllgeaoe  of  the  plaintiff  continued  as  a  con- 
tribnting  proximate  cause  of  tbe  accident 
up  to  its  occurrence.    Tbe  facts  of  tbe  case 


leave  no  room  lor  tne  inierposiiion  ox  w^ei    ;  .7  .      .  rr  T 1-  I    lu    — Z     r  U«I^« 

doctrine  of  tbe  last  dear  chance,  so  as  to  re-h^^^/^^^^fa^^^^^  ^It 

Ueve  the  plaintlft  of  the  consequences  of  his » ^®  orgamzation  meetmg  was  new ,    tne  sub 

own  negligence.    And  the  recent  statute  In 
Virginia    (Acts    191«,    p.    762;    4    Pollard's 


Code,  p.  1207)  whidi  modifies  the  common- 
law  rule  aforesaid  as  to  the  effect  of  con- 
tributory  negligence  does  not  apply  to  such  a 
case  as  that  before  us.  We  are  ^erefore  of 
opinion  that  there  was  no  error  in  the  Judg- 
ment under  review,  and  it  must  be  affirmed. 


<126  Va.  820) 

RHOADES  et  al.  t.  BANKING,  TRUST  & 
MORTGAGE  GO.  et  aL 

(Supreme  Goort  of  Appeals  of  Viii^nia.    June 

12,  1919.) 

1.  COBPOBATIONS    ^=>80(12>— MlSBBPBESENTA- 

TioMs  Induoino  Subsobiption  to  Stock— 

Rbsoi^sion. 
One  induced  by  fraud  or  material  false  rep- 
resentations as  to  matters  of  fact  to  subscribe 
for  corporate  stock  may  rescind  on  discovery 
of  tbe  frand,  and  have  the  aid  of  equity  to 
make  his  rescission  effective  and  to  release  him 
from  liability  or  recover  back  what  he  has  paid. 

2.  COBPOBATIONS    ^=»80(5)~SUB8CBIFnON    TO 

Stock— MisBEPBESENTATioN— Puffing. 

A  misrepresentation  to  entitle  the  subscrib- 
er to  stock  to  relief  must  have  been  one  of 
existing  fact;  mere  puffing  statements  or  talk 
as  to  future  prospects  consisting  of  matters  of 
opinion  not  having  such  effect. 

3.  oobfobations  ^=3»80(11)— subscbiption  to 
Stock— Misbbpbesentation—Pboof. 

In  suit  to  rescind  subscriptions  to  cort)o- 
rate  stock  as  induced  by  fraud  and  misrepre- 
sentation, the  allegations  of  misrepresentation, 
even  if  no  actual  fraudulent  intent  existed,  must 
be  dearly  proved  by  unequivocal  and  convincing 
evidepce. 

4.  GoBPOBATions  ^s>80C2)  —  Misbspbbsbnta- 
tions  Indttoino  Subscbiptioit  to  Stock— 
Authobitt  to  Makb  Repbssbntation. 

Where  subscriptions  to  stock  were  procured 
by  the  misrepresentation  of  the  promoting  com- 
pany's agent  that  life  insurance  companies 
would  lend  money  at  4  per  cent,  to  the  corpora- 
tion for  it  to  loan  out  again  at  5  per  cent,  the 
subscribers  can  rescind  their  subscriptions, 
though  the  misrepresentation  was  unauthorized 
and  not  known  by  the  banking  company,  the 
promoting  company,  or  any  of  the  persons  con- 
cerned. 

fi.  Cobpobations  ^=»80(10)— Subsobiption  to 
Stock  —  Misbepbesentations— Waiveb  of 
Rioht  to  Rescind. 

Subscribers  to  corporate  stock  under  misrep- 
resentation, by  their  appointment  of  an  attor- 
aey  as  their  proxy,  or  by  their  employment  of 


scribers  not  having  known  of  the  misrepresen- 
tation until  after  the  meeting. 


6.  Cobpobations  ^s»80<10)  —  Subscbiptions 
to  Stock  —  Ratification  bt  Failubb  to 

Repudiate. 

n 

Where  subscriptions  to  corporate  stock  were 
induced  by  a  misrepresentation,  and  the  sub- 
scribers' attorney  or  proxy  at  the  organization 
meeting  of  the  company  was  without  authority 
to  ratify  or  repudiate  the  subscriptions,  his  ac- 
tion in  not  repudiating  the  subscriptions  at  the 
organisation  meeting  after  notice  to  him  that 
they  were  obtained  by  the  misrepresentation  did 
not  amount  to  a  ratification  precluding  subse- 
quent repudiation. 

7.  Cobpobations  ^=»80(12)  —  Subscbiptions 
TO  Stock— Election  to  Affibic  ob  Repudi- 
ate. 

Subscribers  to  corporate  stock  under  misrep- 
resentaticm  on  full  knowledge  on  their  part  had 
the  right  of  election  to  affirm  or  repudiate  their 
subsoriptlons. 

Appeal  from  Corporation  Court  of  Peters- 
burg. 

Suit  by  L.  A«  Rhoades  and  others  against 
the  Banking,  Trust  h  Mortgage  Company  and 
others.  From  decree  for  defendants,  plain- 
tiffs appeal.  Reversed  as  to  certain  of  appel- 
lants, and  affirmed  as  to  the  others. 

This  suit  In  equity  by  appellants,  who  were 
subscribers  to  certain  shares  of  the  capital 
stock  of  the  Banking,  Trust  &  Mortgage  Com- 
pany (hereinafter  called  company),  against 
appellees,  has  for  Its  object  the  cancella- 
tion of  appellants'  stock  subscription  con- 
tracts, and  the  recovery  back  of  such  pay- 
ments as  were  made  thereon,  upon  the 
ground  that  such  contracts  were  obtained  by 
a  fraudulent  misrepresentation. 

According  to  the  testimony  for  the  com- 
pany, among  the  objects  and  purposes  for 
which  it  was  organized  was  the  plan  that  It 
would  lend  money  on  real  estate  mortgages  at 
5  per  cent,  per  annum  interest,  and  would 
obtain  the  money  with  which  to  do  such  busi- 
ness from  New  York  or  northern  insurance 
companies  at  a  rate  of  4  per  cent  per  annum 
Interest  upon  obligations  of  the  company 
which  would  he  secured  by  such  mortgages 
as  collateral ;  that  the  organizers  of  the  com- 
pany had  faith  in  this  plan,  considered  it  en- 
tirely practical  and  feasible,  felt  that  the 
"field  for  this  business  was  large  and  lucra- 
tive,*' and  that  the  appellee  would  "be  able 
to  do  a  large  and  successful  business  in  this 
line  alone,  in  addition  to  its  operations  If 
other  fields.'*  And  the  testimony  for  the 
company   admits   that   such    representatior- 
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was  made  to  appellants^  but  claims  that  It 
was  made  as  an  expectation  only,  as  an  in- 
ducement to  appellants  to  enter  into  said 
subscription  contracts. 

The  testimony  for  certain  of  the  appel- 
lants (ten  in  number),  namely,  Jas.  T. 
Rhoades;  Jas.  T.  Payne;  W.  J,  Buckner,  as 
he  is  named  in  the  depositions  (W.  Q.  Buck- 
ner, as  he  is  named  in  the  bill) ;  W.  E,  Tin- 
der, as  he  is  named  in  the  depositions  (W.  R. 
Tinder,  as  he  is  named  4n  the  bill);  W.  A. 
Biscoe,  as  he  is  named  in  the  depositions 
(A.  W.  Biscoe,  as  he  is  named  In  the  bill); 
L.  A.  Rhoades;  Mrs.  M.  D.  Jones,  Miss  Em- 
ma S.  Jones;  R.  C.  Slaughter;  and  Miss 
Maud  Row — ^is  distinct  and  positive  to  the 
effect  that  the  representation  aforesaid  with 
respect  to  obtaining  money  with  which  to  do 
business  was  that  a  contract  had  been  in 
fact  secured  and  made  with  New  York  in- 
surance companies  to  furnish  as  much  as 
$20,000,000  at  not  over  4  per  cent,  per  annum 
interest,  which  would  be  available  to  the  ap- 
pellee company  to  carry  out  its  plan  afore- 
said; that  such  appellants  believed  and  re- 
lied on  such  representation  as  an  existing 
fiict;  that  it  was  a  material  inducement  to 
them  to  enter  into  said  subscription  con- 
tracts; that  but  tor  their  belief  of  and  re- 
liance upon  such  representation  they  would 
not  have  entered  into  such  contracts;  that 
such-  representation  was  In  fact  untrue,  as 
appellants  afterwards  discovered;  and  that 
upon  learning  that  such  representation  was 
false  they  at  once  employed  counsel  to  bring 
suit;  that  through  such  counsel  they  at 
once  wrote  the  appellee  company  to  the. ef- 
fect that  they  repudiated  the  subscription 
contracts,  and  demanded  repayment  of  the 
moneys  paid  thereon,  and  thai  upon  the  re- 
fusal of  appellee  to  make  such  repayment, 
this  suit  was  promptly  instituted. 

The  testimony  for  the  other  appellants 
(five  in  number),  namely,  J.  H.  Biscoe ;  J.  F. 
Lumsdcn;  L.  M.  Wood;  W.  L.  Estes,  as  he 
is  named  in  the  depositions  (W.  J.  Estes  as  he 
is  named  in  the  bill) ;  and  B.  F.  Thompson — 
either  falls  short  of  proving  or  Is  entirely 
lacking  in  proof  of  the  said  representation 
being  of  an  existing  fact  or  that  it  was  a 
material  inducement  to  such  appellants  to 
enter  into  their  subscription  contracts,  respec- 
tively. That  is  to  say,  the  testimony  of  J. 
H.  Biscoe  falls  short  of  stating  that  the  rep* 
resentation  aforesaid  was  one  of  an  existing 
fact,  and  also  falls  short  of  stating  that  it 
was  a  material  inducement  to  him  to  enter 
into  his  subscription  contract;  the  testi- 
mony of  W.  L.  Estes  is  similarly  deficient; 
the  testimony  of  J.  F.  Lumsden  fails  in  show- 
ing that  the  representation  was  of  an  exist- 
ing fact;  and  there  is  no  testimony  in  the 
cause  in  behalf  of  L.  M.  Wood  or  B.  F. 
Thompson. 

The  subscription  contracts  aforesaid  were 
3^tained  by  a  different  corporation  from  that 


of  the  company  aforesaid,  namely,  the  Vir- 
ginia Finance  Cori)oration,  also  one  of  appd- 
lees,  which  under  its  charter  powers  acted 
as  promoter  of  the  said  company  in  obtain- 
ing subscriptions  to  its  stock.  The  Virginia 
ITlnance  Corporation  obtained  the  stock  sub- 
scriptions of  appellants  Mrs.  M.  D.  Jones  and 
Miss  Emma  S.  Jones,  through  the  solicita- 
tions of  its  agent  Williams,  and  the  stock 
subscriptions  of  the  other  appellants  through 
its  agent  Liles.  These  agents  were  paid  a 
commission  on  the  stock  subscriptions  ob- 
tained by  them  as  compensation  for  their 
services  in  canvassing  therefor. 

The  stock  subscription  contracts,  so  far  as 
need  be  set  forth  here,  were  in  the  following 
form: 

"Subscription  to  Stock— Price  $2&  per  Share. 

"The  Virginia  Finance  Corporation  having 
agreed  with  me,  and  others,  signing  contracts 
similar  to  this,  to  incorporate  under  the  laws  of 
Virginia,  a  banking,  trust  and  mortgage  compa- 
ny, with  a  maximum  capital  stock  of  $5,000,000 
and  a  minimum  capital  stock  of  $100,000  and 
with  a  charter  as  set  out  in  the  charter  of  the 

Virginia  Finance  Corporation,  a  copy  whereof 
has  been  given  me,  I  do  hereby  authorise  the 
said  Virginia  Finance  Ck>rporation  as  my  agent 
to  subscribe  in  my  name,  and  I  do  hereby  sub- 
scribe for  — —  shares  of  the  capital  stock  of 
the  said  Banking,  Trust  &  Mwtgage  Oompanj 
of  a  par  value  of  $20  per  share,  for  which  I 
agree  to  pay  $ — - — . 

"I  have  this  day  drawn  my  check  payable  to 

the   Virginia   Finance   Corporation   for   

dollars,  and  delivered  the  same  to  its  agent,  and 
I  hereby  promise  to  pay  to  the  trustees  of  ths 
Banking,  Trust  &  Mortgage  Company,   or  tf» 
the    Banking,    Trust    &    Mortgage    Company 
$  upon  demand  within  thirty  days  afta 

the  incorporation  of  said  company,  but  not  be 
fore  September  1, 1916,  and  the  remainder  there* 
of,  amounting  to  $  ,  on  call  of  the  trustees 

but  not  before  Mardi  1,  1917.  Upon  paymeoi 
of  same  I  am  to  receive  the  certificate  for  saii 
stock.  * 

''It  is  understood  that  not  more  than  $5.00 
per  share  of  this  subscription  shall  be  used  by 
the  Virginia  Finance  Corporation  in  defraying 
all  expenses  of  every  description  incident  to 
the  organization  of  the  said  Banking,  Trust  & 
Mortgage  Company,  indnding  attorney's  fees, 
charter  fees,  franchise  fees,  clerical  hire,  rents* 
printing,  advertising,  agents  commission,  and 
complete  equipment  of  the  Banking,  Trost  9^ 
Mortgage  Company's  offices,  including  safes, 
books  and  fixtures  complete  for  the  transaction 
of  business,  immediately  upon  completion  of 
the  sale  of  the  stock. 

"This  writing  constitutes  an  agreement  of  the 
undersigned,  with  the  Virginia  Finance  Corpo- 
ration, the  Banking,  Trust  &  Mortgage  Compa- 
ny, when  incorporated,  and  all  persons  signing 
similar  agreements,  and  is  irrevocable.  All 
agents  are  positively  prohibited  from  adding  to 
or  altering  the  printed  terms  of  this  contract 
and  no  additions  os  alterations  shall  modify  its 
terms  or  be  recognized  by  either  party  thereto^ 

"Neither  Uas  contract  nor  the  obligations 
herein  assumed  shall  be  trcnsiferred  tvr  assign- 
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cd  except  tbe  Banking,  Trust  &  Mortgage  Com- 
pany. 

"Witness  my  hand  and  seal  this  — —  day 
of .  1916. 


875 


M 


•• 


<« 


Salesman." 


[Seal.] 
Address. 
Stete. 
Occupation. 


The  organization  meeting  of  the  company 
was  held  at  Petersburg  on  September  25, 
1916,  pursuant  to  a  call  which  gave  no  notice 
that  it  was  for  any  particular  purpose,  mere- 
ly stating  on  that  subject  that  it  would  be  a 
"stockholders'  meeting." 

There  is  testimony  in  the  cause  to  the  ef- 
fect that  after  appellants  had  signed  the 
stock  subscription  contracts,  some  of  them, 
prior  to  the  organization  meeting,  became 
suspicious  of  the  good  faith  of  those  with 
whom  they  had  entered  into  contract  rela- 
tions, and  doubtful  of  the  success  of  the  busi- 
ness venture  upon  which  they  had  entered, 
but  they  did  not  then  know  what  the  facts 
were  as  to  said  representation.  They  resided 
in  a  part  of  the  state  some  distance  from 
Petersburg.  They  secured  the  services  of 
Mr.  Hiden,  an  attorney  at  law,  to  attend  the 
said  organization  meeting  and  ascertain  what 
the  facts  were  in  connection  with  said  rep- 
resentation and  with  the  affairs  and  pros- 
pects of  the  company.  Some  of  appellants  con- 
stituted him  their  proxy  to  vote  their  stock 
at  said  meeting;  others  of  appellants  con- 
stituted certain  persons  of  Petersburg  their 
proxies  to  vote  their  stock  at  such  meeting, 
but  joined  in  employing  Mr.  Hiden  for  the 
purpose  aforesaid.  None  of  appellants,  how- 
ever, decided  to  disavow  or  repudiate  their 
contract  of  subscription  until  after  said  or- 
ganization meeting;  nor  was  Mr.  Hiden  as 
attorney  at  law  or  proxy,  nor  the  other  prox- 
ies iiforesaid,  or  any  of  them,  authorized  by 
appellitnts  or  any  of  them  to  disavow  or  re- 
pudiate such  contracts  or  any  of  them  at  such 
meeting. 

The  further  material  facts  as  shown  by  the 
testimony  in  the  case  are  as  follows: 

On  September  25,  1916,  Mr.  Hiden,  having 
arrived  in  Petersburg,  learned  from  an  inter- 
view with  counsel  for  said  company,  prior 
to  the  organization  meeting,  that  the  repre- 
sentation above  mentioned,  which  had  been 
made  by  Williams  and  Liles  as  aforesaid,  was 
untrue.  Mr.  Hiden  thereafter  attended  the 
organization  meeting  aforesaid,  filed  his 
proxies  aforesaid  with  the  secretary  of  the 
meeting,  listened  and  attended  to  what  was 
said  and  done,  but  said  nothing,  made  no 
objection  to  any  of  the  proceedings  or  to 
anything  that  was  done,  did  not  vote  the 
stock  he  represented  as  proxy  on  any  question 
which  arose,  took  no  active  part  in  the  meet- 
ing, and  was  absent  a  part  of  the  time  from 
the  meeting.  It  appears,  however,  that  the 
secretary  treated  the  stock  of  appellants,  rep- 


resented by  proxy  as  aforesaid,  as  having  been 
voted  at  such  meeting  on  all  questions  which 
arose  and  in  favor  of  the  action  which  was 
recorded  as  taken  on  such  questions. 

The  remaining  material  facts  which  need 
be  here  noted  are  that  no  question  arose  nor 
was  any  subject  considered  by  the  organiza- 
tion meeting  aforesaid  other  than  matters 
pertaining  alone  to  the  organization  of  the 
company,  namely:  The  organization  of  the 
meeting;  the  ascertainment  <|f  the  stock- 
holders represented  in  person  and  by  proxy 
(in  which  connection  ,the  Virginia  Finance 
Corporation,  acting  under  the  above-quoted 
stock  subscription  contract  for  all  the  sub- 
scribers to  stock  of  said  company,  including 
appellants^  formally  subscribed  in  their  names 
for  stock  of  said  company) ;  the  reading  of  the 
certificate  of  incorporation  of  the  company 
and  ordering  it  to  be  spread  on  the  minutes; 
the  adoption  of  by-laws;  the  election  of  di- 
rectors; the  authorizing  of  the  board  of  di- 
rectors to  assess  the  stock  subscribed  in  ac- 
cordance with  the  terms  of  subscription  and 
to  call  for  same  when  due;  and  to  adopt  such 
form  of  stock  certificate  as  might  be  deemed 
advisable.    Thereupon  the  meeting  adjourned. 

Upon  his  return  home,  Mr.  Hiden  informed 
appellants  of  all  he  had  learned  concerning 
the  affairs  of  the  company.  Including  the 
fact  that  the  representation  aforesaid  was 
untrue.  Thus  for  the  first  time  did  appel- 
lants discover  that  sudi  representation  was 
untrue,  and  thereupon  and  thereafter  prompt- 
ly acted  as  above  set  forth. 

Hiden  &  Bickers,  of  Oulpeper,  for  appel- 
lants. 

Mann  A  Townsend,  of  Petersburg,  for  ap- 
pellees. 

SIMS,  X,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

1.  There  is  no  controversy  before  us  as  to 
the  law  of  the  case  in  so  far  as  the  primary 
question  is  concerned  as  to  what  misrepre- 
sentation would  entitle  the  appellants  to  the 
rescission  of  their  contracts  of  stock  sub- 
scription and  the  recovery  back  of  the  money 
paid  by  them  thereon,  if  those  of  them  who 
have  by  their  proof  brought  themselves  with- 
in the  rule  of  law  applicable  thereto  have 
not  waived  their  rights  by  ratification  of 
such  contracts. 

[1]  As  stated  in  section  347  of  Black  on  Be- 
scission  of  Contracts: 

"One  who  is  induced  by  fraud  or  material 
false  representations  as  to  matters  of  fact  to 
subscribe  for  stock  in  a  corporation  may  re- 
scind bis  agreement  on  discovery  of  the  fraud, 
and  may  have  the  aid  of  a  court  of  equity  to 
make  his  rescission  effective  and  either  to  re- 
lease him  from  liability  on  his  subscription  or 
to  recover  back  what  he  has  paid.' 


tt 


To  the  same  effeet,  see  Fear  v.  Bartlett,  81 
Md.  436,  32  Atl.  322,  33  L.  R.  A.  721 ;  Hurley 
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V.  Y.  M.  C.  A.,  16  Arte.  26,  140  Pac.  816,  62  [ 
L.  R.  A.  (N.  S.)  220;  Hlndman  v.  First  Nat. 
Bank,  112  Fed.  931,  50  C.  C.  A.  623,  57  L. 
R.  A.  108;  9  Cyc.  41;  20  Cyc  44;  13  Corpus 
Juris,  S  663,  p.  611;  6  va.  &  W.  Va.  Dig.  pp. 
466,  467. 

Further:     It  Is  said  In  Grim  v.  Byrd,  73 
Va.  (32  Grat)  293: 

"Whatever  conflict. of  opinion  may  hare  ex- 
isted in  the  English  writers  on  this  subject,  the 
doctrine  is  beiieyed  to  be  well  settled  in  the 
United  States  that  a  false  representation  of  a 
material  fact,  constituting  an  inducement  to  the 
contract,  on  which  the  purc^iaser  had  the  right 
to  rely,  is  a  ground  for  a  rescission  by  a  court 
of  equity,  although  the  party  making  the  repre- 
sentation was  ignorant  as  to  whether  it  was 
true  or  false;  and  the  real  inquiry  is  not  wheth- 
er the  vendor  knew  the  representation  to  be 
false,  but  whether  the  purchaser  believed  it  to 
be  true,  and  was  ndsled  by  it  in  entering  into 
the  contract  For  in  such  case,  whether  the 
false  representation  was  innocently  made  or 
knowingly  made,  the  effect  is  the  same  upon 
the  purchaser.  In  Story's  Equity  Jurispru- 
dence, the  rule  is  thus  laid  down:  Whether  the 
party  thus  misrepresenting  the  material  fact 
knew  it  to  be  false,  or  made  the  assertion  with- 
out knowing  whether  it  was  true  or  false,  is 
wholly  immaterial;  for  the  affirmation  of  what 
one  does  not  know  or  believe  to  be  tme  is 
equally,  in  morals  and  in  law,  unjustifiable  as 
the  affirmation  of  what  Is  known  to  be  positive- 
ly false.  And  even  if  the  party  innocently  mis- 
represents a  material  fact  by  mistake,  it  is 
equally  conclusive,  for  it  operates  as  a  surpiise 
and  imposition  upon  the  other  party.  1  Stoi^, 
Equity,  par.  193,  note.  In  Smith  v.  Richards, 
13  Pet.  26  [10  li.  Ed.  42],  the  Supreme  Ck>urt 
of  the  United  States  said:  'It  was  immaterial 
to  the  purchaser  whether  the  misrepresentation 
proceeded  from  fraud  or  mistake.  The  injury 
to  him  is  the  same,  whatever  may  liave  been 
the  motives  of  the  seller.'  See,  also,  Adam's 
Equity,  mar.  p.  117,  and  note;  2  Parson  on 
Contracts,  177;  1  Story  on  Contracts,  632, 
and  notes  of  cases  cited,  note  3;  Bispham,  P. 
of  Equity,  268. 

''The  doctrine  of  these  cases  was  substan- 
tially affirmed  by  this  court,  in  Crump  y.  Unit- 
ed States  Mining  Co.,  7  Grat.  [48  Va.]  352  [66 
Am.  Dec.  116].  It  was  there  decided  that  in 
written  proposals  of  sale  for  stock  in  a  min- 
ing company,  if  the  representations  contained 
therein  are  false  as  to  any  material  fact,  by 
which  the  purchasers  have  been  misled  to  their 
injury,  and  in  which  they  are  presumed  to  have 
trusted  to  the  vendors,  the  contract  founded  on 
such  misrepresentation  is  void,  whether  the 
vendors  knew  the  representation  to  be  false  at 
the  time  they  were  made  or  not,  and  whether 
made  with  fraudulent  intent  or  not." 

[2]  It  is  also  true,  however,  that  the  mis- 
representation, to  entitle  appellants  to  re- 
lief, must  have  been  one  of  existing  fact 
The  general  rule  Is  that  mere  puffing  state- 
ments or  talk  as  to  future  prospects,  consist- 
ing of  matters  of  opinion,  will  not  have  that 
effect.  Grorae  v.  Economic  Life  Ins.  Co.  (Del. 
Ch.  1911)  80  Atl.  809. 

[3]  It  Is  further  true  tliat  allegations  of 


misrepresentation,  partaking  as  tliey  do  of 
the  nature  of  allegations  of  fraud,  even  in 
cases  where  no  actual  fraudulent  Intent 
exists,  must  be  clearly  proved  by  evidence 
which  Is  unequivocal  and  convincing  In  its 
character. 

[4]  Applying  these  principles  to  the  facta 
of  the  cause  before  us  set  forth  In  the  atx>ve 
statement,  we  are  of  opinion  that  appellants 
Jas.  T:  Rhoades,  Jas.  T.  Payne,  W.  G.  or  W.  J. 
Buckner,  W.  E.  or  W.  R.  Tinder,  W.  A  or  A. 
W.  Blscoe,  L.  A.  Rhoades,  Mrs.  M.  D.  Jones* 
Miss  Emma  S.  Jones,  R^  C.  Slaughter,  and 
Miss  Maud  Row  have  brought  themselves 
within  the  rule  of  law  entitling  them  to  the 
relief  aforesaid ;  but  that  the  other  appellants, 
namely,  J.  H.  Blscoe,  J«  F.  Cumsden,  Li.  M. 
Wood,  W.  L.  or  W.  I.  Estes,  and  B.  F. 
Thompson,  have  not  brought  themselves 
within  such  rule. 

It  should  be  said,  however,  in  Justice  to 
appellee  the  Mortgage,  Trust  &  Banking 
Company,  its  officers,  directors,  counsel,  and 
stockholders,  and  also  in  justice  to  the  ap- 
pellee the  Virginia  Finance  Company,  and  its 
officers,  directors,  counsel,  and  stockholders* 
that,  as  appears  from  the  record,  none  of 
them  at  any  time  authorized  or  knew  until 
after  it  was  made  of  the  misrepresentation 
aforesaid.  The  record  discloses  nothing  rep- 
rehensible in  their  conduct  in  the  premises. 
But,  on  principle  and  under  the  authorities 
on  the  subject,  this  does  not  alter  the  effect  of 
the  misrepresentation  aforesaid  made  by  the 
agents,  Williams  and  liles,  the  solicitors  of 
the  stock  subscriptions  In  question.  The  fact 
being  that  such  subscriptions  were  obtained 
by  misrepresentation  as  aforesaid,  the  appel- 
lants, although  they  may  show  that  tlxej 
were  unauthorized  and  may  repudiate  re- 
sponsiblllty  for  the  action  of  their  said 
agents  in  making  them,  cannot,  under  the 
circumstances  aforesaid,  retain  the  fruits  of 
such  misrepresentation. 

2.  The  only  remaining  question  we  have 
to  consider  Is  whether  the  ten  appellants 
above  mentioned  have  waived  their  ri^ts 
aforesaid  by  having  ratified  their  stock  sub- 
scription contracts,  or  must  be  treated  as 
having  ratified  such  contracts  because  of  the 
action  of  their  attorney  at  law  and  attorney 
in.  fact,  J.  6.  Hiden,  In  filing  proxies  of  some 
of  appellants  at  the  organization  meeting;  of 
the  company,  in  being  present  during  most  of 
the  time  of  such  meeting,  in  allowing  the 
stock  of  appellants  to  be  voted  by  the  secre- 
tary on  the  proxies  filed  by  said  Hiden  as  to 
some  of  it  and  on  other  proxies  to  other  per- 
sons as  to  the  remainder  of  It,  and  by  the 
failure  of  said  Hiden  to  repudiate  sudi  appel- 
lants' stock  subscription  contracts  at  such 
meeting  after  he  had  been  informed  before 
the  meeting  that  the  representation  on  which 
such  appellants  rely  to  avoid  the  contracts 
was  a  misrepresentation. 

We  say  that  this  is  the  only  remaining 
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question  for  our  consideration  because  the  ( only  a  few  days  after  the  subscription  by  the 


decision  of  it  will  dispose  also  of  any  ques- 
tion as  to  the  action  of  certain  of  appellants 
in  appointing  other  persons  proxies  than  Mr. 
Hiden  and  the  voting  of  stock  by  such  prox- 
ies amounting  to  a  ratification  of  the  sub- 
scription contracts  of  those  appellants. 

The  question  under  consideration  may  be 
divided  into  two  parts*  which  will  be  con- 
sidered in  their  order  as  stated  below. 

[5]  (a)  Did  certain  of  appellants,  l^  their 
appointment  of  Mr.  Hiden  as  their  proxy  or 
by  their  employment  of  him  as  their  attorney 
to  attend  the  organization  meeting  of  the 
company  v^thout  giving  him  authority  to  re- 
pudiate the  contracts  of  stock  subscription, 
ratify  such  contracts  and  waive  the  rights 
of  such  appellants  to  repudiate  such  con- 
tracts after  such  organization  meeting  was 
held? 

This  question  must  be  answered  in  the 
negative. 

As  disclosed  by  the  statement  of  facts  pre- 
ceding this  opinion,  while  some  of  the  appel- 
lants suspected  the  existence  of  the  misrep- 
resentation subsequently  relied  on  as  afford- 
ing ground  for  their  repudiation  of  the  con- 
tracts in  question,  none  of  them  had  actual 
knowledge  of  such  misrepresentation  until 
after  the  organization  meeting. 

As  said  in  20  Cyc  p.  93: 

"The  question  of  waiver  is  largely  one  of  in- 
tent. Hence  acts  done  in  affirmance  of  a  con- 
tract can  amount  to  a  waiver  of  fraud  only 
when  they  are  done  with  full  knowledge  of  the 
fraud  and  of  all  the  material  facts,  and  with 
the  intention  dearly  manifested  of  abiding  by 
the  contract  and  waiving  all  right  to  recover 
on  the  deception." 


As  said  in  13  Corpus  Juris,  p.  395: 

«« •  •  •  It  Ib  necessary  that  ratification  be 
with  full  knowledge  of  the  party's  rights,  and 
be  clearly  shown." 

As  said  by  this  court  in  Wilson  v.  Carpen- 
ter, 91  Va.  at  page  192,  21  S-  B.  at  page  246 
(50  Am.  St.  Rep.  824): 

'^o  man  can  be  bound  by  a  waiver  of  his 
rights,  unless  such  waiver  is  distinctly  made, 
with  full  knowledge  of  the  rights  which  he  in- 
tends to  waive;  and  the  fact  that  he  knows  his 
rights  and  intends  to  waive  them  must  plainly 
appear.  Montague's  Adm'r  v.  Massey,  76  Va 
307." 

This  principle  applies  where  the  rights  of 
no  third  person  intervene,  and  hence  is  appli- 
cable in  the  case  before  us  to  the  question  un- 
der consideration,  and  is  conclusive  of  it. 

As  said  by  this  court  in  White  v.  Am.  Nat. 
L.ife  Ins.  Co.,  115  Va.  305,  78  S.  E.  582: 

**The  fact  that  the  defendant  gave  the  presi- 
dent of  the  company  a  proxy  to  represent  him 
in  a  meeting  of  the  stockholders  is  also  relied 
on  as  evidence  of  ratification  of  the  contract. 
The  meeting  referred  to  was  in  January,  1908, 


defendant  to  the  first  block  of  stock,  and,  of 
course,  long  before  the  fraud  was  discovered. 
In  suoh  case,  giving  the  proxy  did  not  operate 
as  a  waiver  of  his  right  to  rescind  the  contract 
for  fraud.  Va.  Land  Co.  v.  Haupt,  90  Va.  533, 
19  S.  E.  168,  44  Am.  St  Rep.  939.' 


»f 


And  so  in  the  instant  cause.  The  proxies 
to  Mr.  Hiden  and  the  employment  of  him  as 
attorney  to  attend  the  organization  meeting 
to  obtain  information  concerning  the  affairs 
of  the  company,  etc.,  was  before  the  misrep- 
resentation was  discovered. 

The  following  authorities  are  cited  for  ap- 
pellees, namely:  10  Cyc  425;  Wilson  v. 
Hundley,  96  Va.  96,  30  S.  B.  492,  70  Am.  St 
Rep.  837;  Max  Meadows  Land  <&  Imp.  Co. 
V.  Brady,  92  Va.  71,  22  S.  B.  845;  Hurt  v. 
Miller.  95  Va.  32,  27  S.  B.  831 ;  Campbell  v. 
Building  Asso.,  98  Va.  729,  37  S.  B.  350; 
University  of  Va.  v.  Snyder,  100  Va.  507,  42 
S.  B.  337.  But  they  all  involve  easels  where 
the  party  complaining  had  full  actual  knowl- 
edge of  the  fraud  or  misrepresentation  prior 
to  the  act  or.  conduct  relied  on  by  the  opposite 
party  to  evidence  an  election  to  ratify  and 
affirm  the  contract 

[i]  (b)  Did  the  aforesaid  action  or  commis- 
sion or  omission  of  Mr.  Hiden  in  the  organi- 
zation meeting  aforesaid,  as  the  attorney  or 
as  the  proxy  for  appellants — ^which  action 
consisted  in  substance  in  not  repudiating  ap- 
pellants' 'stock  subscription  contract  at  the 
organization  meeting  after  notice  to  him  that 
they  were  obtained  by  misrepresentation — 
amoimt  to  a  ratification  of  such  contracts  so 
as  to  bind  appellants  whom  Mr.  Hiden  repre- 
sented, and  preclude  them  from  thereafter 
repudiating  such  contracts? 

This  question  must  be  answered  in  the  neg- 
ative under  the  facts  of  this  case. 

[7]  It  appears  from  the  statement  of  facts 
aforesaid  that  Mr.  Hiden  was  without  au- 
thority to  act  for  appellants  in  the  matter  of 
ratifying  or  repudiating  their  stock  subscrip- 
tion contracts.  Notwithstanding  the  iexist- 
ence  of  the  misrepresentation  aforesaid,  upon 
a  full  knowledge  on  their  part  they,  under 
the  well-settled  law  on  the  subject,  had  the 
right  of  election  to  affirm  or  repudiate  their 
contracts.  Mr.  Hiden  had  no  authority  to 
act  for  them  in  making  that  election.  That 
was  not  within  the  scope  of  his  actual  or  ap- 
parent authority  as  proxy  or  as  attorney. 
His  actual  and  apparent  authority  as  proxy 
coincided,  indeed,  and  was  confined  to  such 
matters  as  could  and  did  properly  come  be- 
fore the  organization  meeting  for  action. 
And  as  attorney  at  law  his  actual  and  ap- 
parent authority  likewise  coincided  in  the  case 
before  us,  as  an  attorney  at  law,  as  such, 
has  no  right  to  do  any  act  which  surrenders 
a  substantial  right  of  his  client  2  R.  C.  L. 
i  54,  p.  976;  section  68,  p.  966;  section  75,  p. 
995.    Moreover,  this  being  in  truth  a  busi- 


G78 


99  SOUTHEASTERN  REPORTER 


Ora. 


ness  matter,  out  of  conrt,  the  apparent  an- 
thorlty  was  not  that  of  an  attorney  at  law, 
but  of  an  agent,  which  In  this  case  was  con- 
fined to  his  authority  as  proxy  aforesaid.  Id. 
§  58,  p.  980.  And,  as  appears  from  the  above 
statement  of  facts,  the  subject  of  the  ratifica- 
tion or  repudiation  of  said  contracts  did  not 
come  before  such  meeting.  BHirther,  the  facts 
of  this  case  do  not  put  in  operation  the  rule 
under .  which  In  some  causes  a  principal  is 
bound  by  the  action  of  his  agent  within  the 
apparent,  although  beyond  the  actual,  scope 
of  his  authority.  So  that  In  any  aspect,  it  is 
plain  that  the  acts  of  Mr.  Hiden  in  question 
w<ere  not  binding  upon  the  appellants,  and  did 
not  amount  to  a  ratification  of  the  contracts 
in  question. 

The  cases  of  Columbia  Nat.  Bank  v.  Mat- 
thews, 85  Fed.  934, 29  G.  C.  A.  491 ;  St.  John's 
Mfg.  Co.  v.  Munger,  106  Mich.  90,  64  N.  W.  3, 
29  L.  R.  A.  63,  58  Am.  St.  Rep.  468 ;  Elchel- 
bergervv.  Mann,  115  Va.  774,  776,  80  S.  B. 
595;  Chicago  Building  &  Mfg.  Co.  v.  Bea- 
ven,  149  Ky.  267,  148  S.  W.  37 ;  Harrison  v. 
Heathorn,  6  M.  &  S.  81;  Estates  Investment 
Co.  V.  Ashleys,  L.  R.  9  Eq.  266— cited  for 
appellees,  touching  the  effect  of  ratification  of 
stock  subscription  contracts  by  participation 
tn  organization  meetings  of  the  company,  all 
involve  personal  action  of  the  stock  sub- 
scriber, either  l^  personal  presence  or  by  ap- 
pointment of  proxy  after  full  personal  ac- 
tual knowledge  of  the  alleged  misrepresenta- 
tion relied  on  as  affording  ground  to  rescind 
the  contract.  None  of  these  authorities  in- 
volve a  case  such  as  that  before  us. 

The  case  of  Chaffin  v.  Cummings,  37  Me.  76, 
cited  for  appellee,  is  not  in  point.  It  holds 
merely  that  taking  part  In  an  organization 
meeting  is  some  evidence  that  a  party  is  a 
stockholder  of  a  company. 

It  is  true  that  in  some  cases  the  law  of 
agency  will  conclusively  impute  to  a  princi- 
pal the  knowledge  of  his  agent  acquired  by 
the  latter  under  certain  circumstances;  but 
we  have  been  pointed  to  no  authority  which 
holds  that  such  constructive  knowledge  will 
be  Imputed  to  a  principal  under  circumstanc- 
es which  negative  the  possibility  of  actual 
knowledge  on  his  part  of  the  existence  of  a 
right  of  election  to  affirm  or  repudiate  a 
contract  because  of  misrepresentation,  and 
where  no  agent  is  authorized  to  exercise 
such  right  of  election.  And,  upon  principle, 
we  do  not  think  that  such  constructive  knowl- 
edge will  be  imputed  in  such  a  case.  The 
knowledge  of  the  principal  in  such  case  must 
t>e  actual  to  give  rise  to  such  duty  of  election. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion to  reverse  the  decree  under  review  as  to 
the  ten  appellants  aforesaid,  with  costs  to 
them,  and  to  affirm  the  decree  as  to  the  other 
appellants. 

Reversed  as  to  certain  ol^  appellants,  and 
affirmed  as  to  the  other  appellants. 
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(IM  Va.  m) 
T.  OOlOf ONWBAI/TH. 


(Supreme  Court  of  Appeals  of  Virgima.    June 

12,  1919.) 

1.  INTOXICATINO    LlQUOBS     ^=9182  —  FENAI. 

Statute. 

Reed-Jones  Amendment,  |  5  (U.  S.  Comp. 
St.  1918,  §  8739a),  declaring  that  whoever  shall 
cause  intoxicants  to  be  transported  in  inter- 
state commerce  except  for  certain  purposes 
into  any  state  whose  laws  prohibit  the  sale  and 
manufacture  of  such  liquors  shall  <  be  punished, 
is  highly  penal  in  its  nature,  therefore  to  be 
strictly  construed,  ho  that  a  case  to  come  with- 
in its  purview  must  come  both  within  the 
spirit  and  letter. 

2.  Intoxicating  Liquobs  ^=»188  —  Tbans- 

POBTATION   into   StATE. 

If  one  transports  intoxicatiag  liquors  into  a 
state  whose  laws  prohibit  their  sale  and  man- 
ufacture, but  in  doing  so  employs  no  instrumen- 
tality of  interstate  commerce,  he  does  not  vio- 
late the  Reed-Jones  Amendment,  |  5  (U.  8. 
Comp.  St.  1918,  I  8789a). 

3.    INDICTKENT  AND  INFOBKATION  ^=»111(1) — 

Intoxicating   L«iquors   ^=s>222— Negativ- 

INO  Exception  of  Statute. 
An  indictment  for  a  violation  of  Reed-Jonea 
Amendment,  {  6  (U.  S.  Comp.  St.  1918,  i 
8739a),  must  negative  the  exceptions  of  the 
statute,  there  being  the  difference  between  an 
exception  to  a  statute  and  a  proviso  annexed 
to  it  that  the  exception,  but  not  the  proriso, 
must  be  negatived  in  an  IndictmenL 

4.  Criminal  Law  ^=»276— Plea  of  Fedesai. 
JuBiSDicTioN— Intoxicating  j^quobs. 
In  a  prosecution  for  violation  of  the  Pro- 
hibition Law,  defendant's  plea  was  insufficient 
to  show  exclusive  federal  jurisdiction  of  the 
offense,  where  it  was  merely  alleged  that  Con- 
gress by  Reed-Jones  Amendment,  |  5  (U.  S. 
Comp.  St  1918,  S  8739a),  passed  a  law  regnUt- 
ing  the  transportation  of  intoxicating  liquora  in 
interstate  commerce,  tiie  language  of  the  sec- 
tion then  following;  the  plea  should  have 
properly  alleged  the  facts,  and  that  the  trans- 
portation into  the  state  was  not  within  the  ex- 
ceptions enumerated  in  the  statute. 

On  petition  for  rehearing. 

Former  opinion,  97  S.  E).  783.    Affirmed. 

G.  K.  Pollock  and  D.  H.  Leake,  both  of 
Richmond,  for  plaintiff  in  error. 

Assistant  Attorney  G^eneral  J.  D.  Hank,  Jr., 
for  the  Commonwealth. 


BURKS,  J.  A  petition  has  been  filed  In 
this  case  to  rehear  the  Judgment  entered 
January  16,  1919. 

[1]  No  Question  is  involved  as  to  the  pow- 
er of  Congress  to  regulate  interstate  com- 
merce, but  simply  whether  the  accused  baa 
brought  himself  within  the  act  of  Congress. 
Act  Mardi  3,  1917,  c.  162,  (  5^  89  Stat  1068 
(U.  S.  Comp.  St.  1918,  |  8789a).    The  act  of 
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to  be  strictly  construed,  and  in  order  to  bring 
a  case  within  its  punriew  it  must  come  with- 
in both  the  spirit  and  letter  of  the  act.  There 
are  no  such  things  as  constructive  crimes. 
Church  of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  12  Sup.  Ct.  511,  36  L.  Ed.  226; 
Withers  v.  Commonwealth,  109  Va.  837,  65  S. 
E.   16. 

The  act  of  Congress  is  In  the  following 
words: 

"Whoever  shall  order,  purchase,  or  cause  in- 
toxicatliig  liquors  to  be  transported  in  interstate 
commerce,  except  for  scientific,  sacramental, 
medicinal,  and  mechanical  purposes,  into  any 
state  or  territory  the  laws  of  which  state  or 
territory  prohibit  the  manofacture  or  sale 
therein  of  intoxicating  liquors  for  beverage  pur- 
poses shall  be  punished  as  aforesaid  [a  fine  of 
not  more  than  $1,000,  or  imprisonment  for  not 
more  than  six  months,  or  both]:  Provided,  that 
nothing  herein  shall  authorize  the  shipment  of 
liquor -into  any  state  contrary  to  the  laws  of 
such  state:  Provided,  further,  that  the  Post- 
master General  is  hereby  authorized  and  di- 
rected to  make  public  from  time  to  time  in 
suitable  bulletins  or  public  notices  the  names 
of  states  in  which  it  is  unlawful  to  advertise 
or  solicit  orders  for  such  Uquor." 

[2]  Under  this  act,  if  a  citizen  of  Maryland 
who  is  the  owner  of  a  quart  of  whisky,  which 
he  has  owned  for  years,  and  which  was  pur- 
chased for  his  private  use,  brings  it  into  the 
state  in  any  way,  he  violates  the  state  law, 
but  if  he  uses  no  instrumentality  of  inter- 
state commerce  and  intends  to  use  the  whis- 
ky so  acquired  solely  for  his  personal  pur- 
poses, he  does  not  violate  the  federal  Act. 
It  cannot  be  said  that  he  ordered,  purchased 
or  caused  ''intoxicating  liquors  to  be  trans- 
ported in  interstate  commerce."  We  have 
been  referred  to  the  Dan  Hill  Case,  decided 
by  the  Supreme  Court  of  the  United  States 
January  13,  1919,  248  U.  S.  420,  39  Sup.  Ct 
143,  63  L.  Ed.  — ,  as  taking  a  different  view, 
but  the  facts  were  entirely  different  There 
the  transportation  was  by  an  instrumentality 
of  interstate  commerce.  Here  we  are  sup- 
posing it  to  be  by  private  means.  In  that 
case  there  were  dissenting  Judges,  but  in  the 
majority  opinion  of  Mr.  Justice  Day  It  is 
said  that — 

"Congress  enacted  this  statute  because  of  its 
belief  that  *  *  *  the  facUiUes  of  interstaie 
commerce  should  be  denied  to  the  introduction 
of  Intoxicants  hy  means  of  tniersiaie  commereef 
except  for  the  limited  purposes  permitted  in  the 
statute,  which  have  nothing  to  do  with  liquor 
when  used  as  a  beverage."    (Italics  supplied.) 

This  being  a  criminal  statute,  if  its  object 
was  simply  to  prohibit  the  use  of  the  fucili- 
ties  of  interstate  commerce  for  the  transpor- 
tation of  liquor,  it  cannot  be  extended  to 
private  transportations  where  the  "facilities 
of  interstate  commerce'*  are  not  used,  with- 
out straining  the  language  used  far  beyond 


language  of  the  statute  is,  "to  be  transported 
in  interstate  commerce,"  which  was,  in  all 
good  reason,  held  to^mean  by  the  use  of  "the 
facilities  of  interstate  commerce^"  and  was 
not  extended  to  transportation  by  private 
means. 

[3]  Again,  the  act  of  Congress  excepts 
from  its  operation  transportation  for  "scien- 
tific, sacramental,  medicinal,  and  mechanical 
purposes."  If  the  transportation  was  for  any 
one  of  these  purposes,  it  did  not  violate  the 
federal  statute.  If  the  petitioner  had  been 
indicted  under  the  federal  statute,  it  would 
have  been  necessary  for  the  indictment  to 
have  negatived  the  exception,  as  was  done 
in  the  Dan  Hill  Case.  There  Is  a  difference 
between  an  exception  to  a  statute  and  a  pro- 
viso annexed  to  it.  The  act  of  Congress  con- 
tains both.  In  an  indictment  under  such  a 
statute  it  is  necessary  for  the  indictment  to 
negative  the  exception,  but  not  the  proviso. 
The  rule  is  well  stated  in  section  199  of 
Beale's  Criminal  Pleading  and  Practice,  for 
which  abundant  authority  is  dted  as  fol- 
lows: 

"The  rule  is  generally  stated  in  the  following 
form:  In  case  of  a  statute  whieh  contains  an 
exception  in  the  enacting  clause,  the  party 
pleading  must  show  that  bis  adversary  is  not 
within  the  exception;  but,  if  there  be  an  ex- 
ception in  a  subsequent  clause  or  subsequent 
statute,  that  is  matter  of  defense,  and  is  to  be 
shown  by  the  other  party.  The  better  state- 
ment of  the  rule,  however,  appears  to  be  that 
when  the  matter  of  the  proviso  or  exception  in 
the  statute,  whether  it  be  embraced  within 
what  has  been  termed  tiie  enacting  clause  or 
not,  enters  into  and  becomes  a  part  of  the  de- 
scription of  the  offense,  or  a  material  qualifica- 
tion of  the  language  which  defines  or  creates 
the  offense,  the  negative  allegation  in  the  in- 
dictment is  requisite.  But  where  it  is  a  subse- 
quent exemption,  or  occurs  in  a  separate  and 
distinct  clause  or  part  of  the  statute,  discon- 
nected with  the  statutory  description  of  the  of- 
fense, the  negative  averment  is  unnecessa- 
ry.   ••    • 

"An  indictment  for  an  unhcensed  sale  of  liq- 
uor, sales  being  permitted  when  licensed,  must 
negative  a  license;  or  if  permitted  for  medical 
purposes,  must  negative  such  purpose.  An  in- 
dictment for  working  on  Sunday  must  negative 
that  it  was  work  of  necessity;  but  not  that 
defendant  was  excused  from  the  operation  of 
the  statute  for  conscientious  reasons.  Imprison- 
ment or  kidnapping  without  lawful  authoritSL 
must  negative  the  authority." 

[4]  In  Commonwealth  v.  Hill,  6  Grat  (46 
Va.)  682,  it  was  held  that  what  comes  by  way 
of  a  proviso  in  a  statute  must  be  insisted 
on  for  the  purpose  of  defense  by  the  party 
accused^  but  where  exceptions  are  in  the  en- 
acting part  of  the  law,  it  must  be  charged 
that  the  defendant  is  not  within  any  of  them. 
So  in  the  case  at  bar,  in  order  to  show  the 
applicability  of  the  federal  statute,  assuming 
for  the  purposes  of  this  case  Its  exclusive 
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character,  It  was  necessary  for  the  defend- 
ant, by  his  pleading,  to  have  shown  a  state 
of  facts  which  brought  his  case  within  the 
statute.  This  he  could  'only  have  done  by 
pleading  substantially  what  It  would  have 
been  necessary  to  have  alleged  in  an  indict- 
ment in  the  federal  court  under  the  act  of 
Confess.  It  was  not  sufficient  simply  to 
plead  that  Congress,  by  an  act  approved 
March  8,  1917,  ''passed  a  law  regulating  the 
transportation  of  intoxicating  liquors  in  in- 
terstate commerce  as  follows:  Section  5  of 
Acts  of  Ck)ngress  approved  March  3,  1917," 
and  then  give  the  language  of  that  section. 
The  plea  should  have  gone  further  and  made 
a  proper  allegation  of  the  facts,  and  have 
alleged  that  the  transportation  was  not  with- 
in the  exceptions  enumerated  in  the  statute. 
This  it  failed  to  do,  and  for  this  reason  it 
failed  to  make  out  a  case  within  the  exclusive 
Jurisdiction  of  Ck>ngres)i^  if  such  act  was  in- 
tended to  be  exclusive.  The  plea  alleged  no 
fat-t  whatever.  It  simply  stated  the  exist- 
ence of  a  public  act  of  Congress  of  which 
this  court  would  have  taken  judicial  notice. 
Upon  the  former  hearing,  we  held  the  plea 
of  the  defendant  insufficient,  and  we  now 
adhere  to  that  conclusion. 


(125  Va.  361) 

SCHMIDT  et  aL  V.  WALLINGER. 

(Snpreme  Court  of  Appeals  of  Virginia.    Jane 

12,  1919.) 

1.  PaBTIBS    ^s»92(8)    —    MlSJOINDBB    —   Db- 
IIUBBEB. 

Under  Code,  1904,  |  8268a,  an  objection  of 
mifljoinder  of  parties  in  an  action  at  law  can- 
not be  reached  by  demurrer,  but  only  by  mo- 
tion to  abate  the  action  as  to  the  parties  im- 
properly joined. 

2.  Action   ^=>2S—T0bt— Waives  of  Tobt. 

A  dedaration  in  assumpsit  by  a  landowner 
against  real  estate  men  for  fraudulent  profits  is 
not  defective  because  one  count  alleged  a  tor- 
tious transaction;  for  the  landowner  might 
waive  the  tort  and  rely  on  the  implied  promise 
to  pay  money  which  in  good  conscience  was 
hers. 

3.  Bboksbs    ^s>38(3)— Secbbt   Paonr— Deo- 

LABATION. 

A  declaration  by  the  owner  of  city  prop- 
erty against  brokers  whom  she  had  engaged  to 
trade  it  for  farm  land,  which  alleged  that  they 
fraudulently  misrepresented  the  price  at  which 
the  owner  of  the  farm  land  was  willing  to  dis- 
pose of  the  same,  and  thus  made  a  secret  profit, 
held  not  open  to  demurrer  on  the  ground  that 
it  did  not  aver  the  brokers  were  not  mere  mid- 
dlemen. 

4.  Brokers   <©=>38(3)  —  Fbaud  —  Declara- 
tion—**Scienter.*' 

A  declaration  by  the  owner  of  city  property 
against  brokers  whom  she  had  engaged  to  trade 


it  for  farm  land,  which  alleged  that  they  fraud- 
ulently misrepresented  the  price  at  which  the 
owner  of  the  farm  land  was  willing  to  dispose 
of  the  same  and  thus  made  a  secret  profit,  held 
not  subject  to  demurrer  on  the  ground  that  it 
did  not  allege  scienter;  that  is,  knowledge  by 
defendants  of  the  falsity  of  their  representa- 
tions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series*  Scienter.] 

5.  Evidence    ^=»165(1)  —  Adiossibiijtt  — 
Objection. 

Defendants  cannot  complain  of  the  admis- 
sion of  evidence  of  a  compromise  offer  made  by 
one  of  their  number,  where  they  first  brought 
out  such  evidence  on  gross-examination  of  plain- 
tiff's husband. 

d.  Exceptions,   Bill  of  ^=»56(3)— Cbbtifi- 

CATT>~GONSTBUCnON— ^RESEBVATIOir   OF    EX- 
CEFnONS. 

'Where  the  trial  court  certified  to  a  bill  of 
exceptions,  but  concluded  with  the  statement 
that  neither  Ihe  stenographer  nor  the  court 
heard  the  exceptions,  held  that,  as  the  duty  of 
determining  whether  an  exception  was  taken 
was  for  the  trial  court,  the  exceptions  will  be 
treated  as  having  been  reserved. 

7.  Appeal  and  Ebbob   ^=»1047(1)— Review— 
Habkubss  Ebbob. 

The  admission  or  exclusion  of  evidence 
which  was  unlikely  to  affect  the  verdict,  par- 
ticularly where  neither  the  trial  court  nor  the 
reporter  were  certain  whether  the  exceptions 
thereto  had  been  taken,  was  not  reversible  error. 

8.  Brokers   ^=»67(1)  —  Compensation  vbom 
BoT?  Parties— Middlemen. 

Where  an  agent  stands  in  the  situation  of  a 
mere  middleman,  not  having  undertaken  to  act 
as  agent  for  either  party,  or  to  exercise  for 
either  his  skill,  knowledge,  or  influenoe*  but 
merely  to  bring  the  parties  together  to  deal  for 
themselves,  he  may  recover  from  each,  but  to 
stand  in  the  position  of  a  middleman  he  must 
have  limited  his  service  to  the  bringing  of  the 
parties  together,  and  where  the  broker,  in  dis- 
regard of  his  duty,  conceals  an  adverse  inter- 
est or  secretly  enters  into  the  service  of  an« 
other,  he  not  only  forfeits  his  right  to  commis- 
sions, but  must  account  for  gains  unlawfully  ao> 
quired,  etc 

9.  Bbokebs   ^=»38(9— Middlemen. 

Brokers  employed  by  the  owner  of  dty  prop- 
erty to  effect  an  exchange  of  the  same  for  farm 
land  held  not  middlemen,  though  the  owner  of 
the  dty  property  authorized  them  to  receive  a 
commission  from  the  owner  of  the  farm  land 
in  effecting  the  exchange,  and  hence,  where  they 
misrepresented  to  the  owner  of  the  city  prop- 
erty the  price  of  the  farm  land,  an  instruction 
in  an  action  to  recover  secret  profit  thus  obtain- 
ed was  not  objectionable  in  failing  to  present 
the  question  whether  such  brokers  were  middle 
men. 

10.  Brokers     ^s»38(6)    —    Aotionb  —   In- 
structions. 

In  an  action  by  the  owner  of  city  property 
against  brokers  whom  she  had  engaged  to  ex- 
change the  same  for  farm  land,  based  on  the 
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ground  that  they  fraudulently  misrepresented 
the  price  at  which  they  could  obtain  the  farm 
land,  and  thus  made  a  secret  profit,  the  brokers 
cannot  object  that.  In  an  instruction  submitting 
the  question  whether  the  execution  of  a  second 
deed  to  the  city  property  which  named  one  of 
the  brokers  as  grantee  was  a  ratification  of 
the  entire  transaction,  the  court  inserted  the 
question  whether  the  owner  was  acting  with 
full  knowledge  of  all  the  facts. 

11.  Bbokebs      «=»38(6)   --  Actions  —  Iw- 

BTBUCnONS. 

In  an  action  by  plaintifiC,  the  owner  of  city 
property,  against  brokers  whom  she  had  en- 
gaged to  exchange  her  property  for  farm  land, 
and  whom  she  claimed  had  made  a  secret  profit 
by  misrepresenting  the  price  at  which  the  land 
could  be  acquired,  the  refusal  of  an  Instruction 
requested  by  the  brokers  held  proper  because 
disregarding  plaintiff's  theory  and  the  rule  of 
law  that  brokers  in  such  cases  must  act  openly 
and  in  good  faith. 

12.  Tbial   ^=»327  —  Action  by  Bbokebs  — 

Vebdict— SUinCIENCT. 

In  an  action  brought  against  three  brokers 
who  were  associated  together  in  a  transaction, 
although  one  of  them  was  doing  business  under 
a  firm  name,  a  verdict  against  the  firm  and  the 
two  individual  brokers  held  sufficient  to  sup- 
port a  judgment  against  the  three  jointly  and 
severally,  and  not  to  be  open  to  objection  on  the 
ground  that  it  found  the  existence  of  a  piartner- 
ship  between  the  three  brokers  which  in  point 
of  fact  did  not  exist 

Appeal  from  Circuit  Court  of  City  of  Rich- 
mond. 

Action  of  assumpsit  by  Amelia  C.  Walling- 
er  against  B.  F.  Schmidt  and  others.  There 
was  a  judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

L.  O.  Wendenbnrg,  of  "Richmond,  for  plain- 
tiffs in  error. 

Haw  &  Haw,  of  Richmond,  for  defendant 
in  error. 

KELLT,  J.  This  is  an  action  of  assumpsit 
brought  by  Amelia  C.  Walllnger  against  E.  F. 
Schmidt,  A.  D.  Smith,  and  John  M.  Brandt, 
jointly  and  severally  as  Individuals,  and 
against  the  same  persons  as  partners  under 
the  firm  name  of  B.  F.  Schmidt  &  Co.  The 
declaration  contains  the  common  counts  and 
a  special  count  to  the  following  effect:  That 
on  or  about  the  11th  of  December,  1915,  the 
plaintiff  owned  a  house  and  lot  in  the  city  of 
Richmond  and  employed  the  defendants  as  her 
agents,  upon  an  agreed  commission,  to  trade 
same  for  farm  property ;  that  a  price  and  val- 
ue was  fixed  on  the  house  and  lot  by  her  and 
her  said  agents ;  that  thereupon  the  agents  of- 
fered to  her  in  trade  for  her  house  and  lot 
the  fftrm  of  one  Basho,  in  Hanover  county, 
containing  640  acres,  at  the  price  of  $16  per 
acre,  being  $9,600 ;  that  the  plaintiff  was  will- 
ing to  accept  the  Basho  farm  at  that  price; 
that  at  a  later  date  her  agents  r^resented  to 


her  that  the  farm  could  not  be  purchased  for 
less,  than  $20  per  acre,  or  $12,800;  that  the 
plaintiff,  acting  and  replying  entirely  upon 
the  representations  of  the  agents,  purchased 
and  paid  for  the  farm  at  the  price  of  $12,800, 
and  received  a  deed  from  Basho  through  the 
agents,  believing  under  their  representations 
that  Basho  was  actually  receiving  a  consldeiv 
ation  of  $12,800  for  his  farm,  and  that  the 
agents  were  receiving  as  compensation  for 
their  services  the  commissions  agreed  upon; 
that  In  fact  and  in  truth,  without  any  knowl- 
edge thereof  on  her  part,  the  agents  pur- 
chased the  farm  from  Basho  at  $15  per  acre, 
or  $9,600,  and,  regardless  of  their  obligation 
to  her  and  in  violation  of  their  duties  as  her 
agents,  sold  and  traded  the  farm  to  her  at 
the  price  of  $20  per  acre,  or  $12,800,  being  an 
excess  of  $3,200  more  than  the  purchase  price 
charged  and  received  by  Basho ;  and  that  as 
a  result  the  defendants  received  and  obtained 
from  her  $330  which  she  was  entitled  to  re- 
cover of  them. 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $1,600,  and  to 
that  judgment  this  writ  of  error  was  award- 
ed. 

The  first  assignment  of  error  calls  in  ques- 
tion the  action  of  the  trial  court  in  overrul- 
ing a  demurrer  to  the  declaration.  The 
grounds  of  the  demurrer  were: 

(1)  That  there  was  a  misjoinder  of  parties 
and  of  causes  of  action ;  and  (2)  that  "the  sec- 
ond count  fails  to  allege  scienter,  or  whether  the 
defendants  were  the  agents  of  the  owner  of  the 
farm  when  she  was  offered  the  farm  in  trade* 
and  whether  or  not  she  knew  they  were  the 
agents  of  the  owner  of  the  farm,  and  because 
the  declaration  fails  to  say  whether  the  declara- 
tions complained  of  were  false  and  material." 

[1]  We  are  given  no  reason,  and  we  per- 
ceive none,  for  the  contention  that  there  was 
a  misjoinder  of  parties.  If  the  point  had 
been  good,  It  could  not  have  been  reached  by 
demurrer,  but  only  be  a  motion  to  abate  the 
action  as  to  the  parties  Improperly  joined. 
Burks'  PI.  &  Pr.  p.  76,  note;  Va,  Code  1904, 
S  3258a;  Lee  v.*  Mutual,  etc.,  Ass'n,  97  Va. 
160, 162,  33  S.  B.  556 ;  Riverside  Cotton  Mills 
V.  Lanier,  102  Va.  148,  159,  45  S.  B.  875; 
Carlton  v.  Boudar,  118  Va.  521,  524,  88  S.  B. 
174. 

[2]  It  is  claimed  that  the  special  count  sets 
up  a  tort  which  is  improperly  joined  as  a 
cause  of  action  with  the  common  counts  in  as- 
sumpsit. The  special  count  does  allege  a 
fraudulent  and  tortious  transaction,  but  one 
in  which  the  defendants  are  charged  with 
having  received  money  belonging  in  good  con- 
science to  the  plaintiff,  and  for  the  refunding 
of  which  the  law  implies  a  promise.  The  ac- 
tion is  specifically  designated  In  the  declara- 
tion as  assumpsit;  and  that  form  of  action, 
if  the  plaintiff  desired  to  waive  the  tort,  was 
appropriate  for  the  recovery  of  the  money. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexen 
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1  Bart  Chy.  Pr.  125 ;  Burks*  PL  &  Pr.,  121 ; 
B.  &  O.  R.  Co.  V.  Burke,  102  Va.  643,  647,  47 
S.  B.  824. 

[3]  The  failure  of  the  declaration  to  show 
whether  or  not  the  defendants  were  acting  In 
the  dual  capacity  of  agents  for  Basho  and 
for  plaintiff  with  the  latter's  knowledge  of 
that  fact  Is  Immaterial,  and  does  not  render 
the  declaration  demurrable.  This  ground  of 
demurrer  Incidentally  raises  the  contention, 
more  fully  dealt  with  In  connection  with  the 
merits  of  the  case,  that  the  agents  were  mere- 
ly middlemen,  and  were  not,  therefore,  bound 
to  disclose  to  the  plaintiff  what  transpired 
between  them  and  Basho.  The  doctrine  here 
invoked  by  defendants  does  not  apply  to  this 
case.  According  to  the  allegations  of  the  dec- 
laration, the  defendants  were  assuming  to 
use  their  skill  and  Influence  prlmaiflly  for  the 
l^jnefit  of  the  plaintiff,  and  they  were  not 
mere  middlemen,  but,  on  the  contrary,  were 
the  trusted  agents  of  the  plaintiff,  and  owed 
her  the  same  duty  of  loyalty  and  good  faith 
which  they  would  have  owed  her  independent 
of  any  relationship  with  Basho.  It  was  there- 
fore unnecessary  for  the  declaration  to  allege 
that  the  plaintiff  did  not  know  that  the 
agents  were  also  representing  Basho  and 
were  to  be  paid  a  commission  by  him.  She 
did  know  this  as  a  matter  of  fact,  but  such 
knowledge  was  Immaterial  to  her  right  of  re- 
covery, as  win  hereinafter  more  fully  appear. 

[4]  The  further  objection  to  the  sufS- 
clency  of  the  declaration  on  the  ground  that 
It  does  not  allege  the  scienter,  that  is,  does 
not  allege  that  the  defendants  knew  of  the 
falsity  of  their  representations,  and  that  it 
also  fails  to  aver  that  such  representations 
were  false  and  material,  is  likewise  untena- 
ble. The  declaration  does  not  in  terms  con- 
tain these  allegations,  but  It  states  facts 
which  necessarily  imply  that  the  representa- 
tions were  material,  and  that  the  defendants 
knew  they  were  false. 

Before  taking  up  the  next  assignment  of  er- 
ror, it  wUl  he  in  order  to  state  the  salient 
fticts  upon  which  the  verdict  and  Judgment  in 
question  were  rendered.  In  making  this 
statement  we  shall  deal  with  the  evidence  as 
upon  a  demurrer  thereto,  since  upon  this  re- 
view of  the  case  we  are  bound  to  observe  that 
rule.  The  evidence  was  sharply  conflicting 
upon  some  of  the  material  points  in  the  case, 
but  the  verdict  of  the  Jury  settled  this  con- 
flict in  favor  of  the  plaintiff.  Reference  to 
such  of  the  evidence  in  conflict  with  the 
plaintilTs  theory  as  is  material  to  questions 
arising  upon  the  instructions  will  appear  in 
tlie  proper  connection,  but  in  the  general 
statement  of  the  case  we  shall  be  governed 
by  the  rule  above  indicated. 

Amelia  C.  Walllnger  owned  a  house  and  lot 
In  Richmond,  and  desired  to  trade  the  same 
for  a  farm.  To  this  end  she  applied,  through 
tier  husband  and  representative,  C.  H.  Wal- 
llnger, to  the  real  estate  flrm  of  E.  F. 
Schmidt  &  Co.    At  that  time  E.  F.  Schmidt 


was  the  sole  member  of  the  firm,  and  was 
conducting  his  business  under  that  trade^ 
name.  A.  D.  Smith,  a  former  member,  and 
John  M.  Brandt,  both  real  estate  agents,  had 
offices  with  Schmidt,  acted  as  sales  agents 
for  him,  and  were  Interested  equally  with 
him  in  commissions  on  such  sales  as  they 
conducted.  Smith  specialized  In  city  prop- 
erty and  Brandt  in  farm  land.  Schmidt 
and  Smith  were  neighbors  of  Walllnger,  and 
he  knew  and  trusted  them.  When  he  called 
at  their  office  for  the  purpose  above  indicat- 
ed, they  referred  him  to  Brandt  as  their 
farm  specialist,  and  the  latter  stated  that 
he  could  not  think  of  a  suitable  property  Just 
then,  but  would  try  to  flnd  one. 

Some  days  later  Walllnger  called  again 
at  the  office  of  these  gentlemen,  and  Brandt 
stated  that  he  thought  he  had  located  a  suit- 
able place,  known  as  the  Oliver  farm,  in  Han- 
over county.  Walllnger,  Brandt,  and  Smith 
went  to  visit  the  Oliver  farm,  but  it  proved 
to  be  too  high  in  price.  They  then  proceeded 
to  look  at  a  640-acre  tract  known  In  this 
case  as  the  Basho  farm,  which  had  not  been 
listed  with  the  agents,  but  whi<A  Brandt  that 
day  learned  from  a  fHend  was  probably  for 
sale.  None  of  the  parties,  plaintiff  or  de- 
fendants, at  that  time  knew  who  owned  the 
Basho  property.  Walllnger,  who  had  fixed 
the  price  of  his  wife's  dty  property  at  $7,750. 
was  favorably  impressed  with  the  Basho 
farm,  and  was  willing  to  trade  for  it  at  $15 
per  acre.  Brandt  stated  that  he  thought  the 
farm  could  be  bought  ''around  $15  or  $20  an 
acre,"  and  Walllnger  expected,  from  what 
Brandt  said  to  him  at  the  time,  that  the  price 
would  not  be  in  excess  of  $15  per  acre. 

It  was  then  agreed  that  the  agents  would 
ascertain  who  owned  the  property  and  the 
price  at  whldi  it  could  be  purchased.  Short- 
ly thereafter  they  did  ascertain  that  Basho 
was  the  owner  and  would  sell  at  $15  per  acre 
net  to  him.  Smith  and  Brandt  went  to  the 
home  of  Walllnger  to  discuss  the  proposed 
trade,  and  then  and  there  represented  to  him 
that  Basho*s  price  was  $20  an  acre,  and  that 
he  would  not  sell  for  any  less.  Walllnger, 
after  some  hesitation  and  complaint  in  re- 
gard to  the  price,  decided  to  take  the  farm, 
and  at  the  instance  of  Smith  and  Brandt 
wrote  out  four  several  propositions  for  them 
to  use  in  trying  to  dose  the  trade  with 
Basho. 

With  these  propositions  in  hand,  Brandt 
and  Smith  procured  from  Basho  an  offer  to 
sell  the  040-acre  farm  for  $9,600  net  ($15  per 
acre),  $1,000  to  be  paid  in  cash,  and  $8,600 
to  be  evidenced  by  a  note  secured  by  mort- 
gage thereon,  with  the  further  understanding 
that,  while  the  Walllnger  property  was  to  be 
taken  by  Basho  in  the  trade,  it  was  to  be  sold 
or  handled  by  the  agents  in  such  manner  as 
to  net  Basho  $15  per  acre  for  his  farm,  the 
entire  transfer  to  be  completed  and  the  trans- 
action closed  at  the  time  he  made  his  con- 
veyance  for  the  farm.    If  Basho  saw  the  four 
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written  proposi^ons,  he  paid  no  attention  to 
them,  because  he  was  at  no  time  interested  In 
the  Wallinger  property.  He  would  not  agree 
to  take  that  property  at  all  except  upon  the 
conditions  above  mentioned,  and  he  was  not 
otherwise  concerned  in  or  connected  with  it. 
Wallinger  understood,  and  it  was  agreed 
between  him  and  the  agents,  that  he  was  to 
pay  the  prevailing  commission  of  3  per  cent 
on  the  dty  property,  and  that  they  were  to 
receive  from  Basho  the  prevailing  commis- 
sion of  10  per  cent,  on  the  farm  land.  Their 
agreement,  however,  with  Basho,  was  that 
he  was  not  to  pay  any  commission  at  all, 
but  that  they  were  to  make  the  property  net 
him  $15  an  acre  and  get  their  own  commis- 
sion over  and  above  that.  Basho's  statement 
on  this  point  is  as  follows: 

'*!  had  nothing  else  to  do  with  the  case;  I 
don't  know  about  the  price  they  received.  I  told 
them  I  wanted  my  property  to  net  me  $15  an 
acre,  and  for  them  to  make  their  commission 
over  and  above  that.  I  didn't  even  know  the 
price  they  sold  it  to  Mr.  Wallinger  for.** 

And  he  further  testifies  that  he  does  not  re- 
member whether  the  price  of  the  city  property 
was  ever  mentioned  to  him  by  the  agents;  that 
it  did  not  suit  him  to  take  that  property; 
that  he  did  not  know,  or  care  to  know,  any- 
thing about  it;  that  the  agents  assured  him 
they  would  take  that  property  off  his  hands ; 
that  he  told  them  they  must  make  his  land 
bring  him  $9,600,  and  that  "all  over  that  they 
could  have." 

After  making  this  arrangement  with  Basho, 
the  agents  represented  to  Wallinger  that  they 
had  arranged  for  the  exchange  of  the  proper- 
ty in  accordance  with  the  terms  of  what  is 
known  as  offer  No.  4,  being  one  of  the  written 
propositions  theretofore  made  by  Wallinger, 
as  follows: 

''B.  F.  Schmidt  &  Co.,  Agents  for  Owner: 
I  hereby  agree  to  exchange  my  equity  in  815 
Stuart  road,  Richmond,  Va.,  lot  82'  5''  x  140  ft 
and  all  improvements  thereon  with  a  mortgage 
of  $3,000.00  due  in  about  one  year  for  640  acres 
of  land  situated  in  Hanover  county,  Va.,  on 
Washington  highway,  known  as  the  White 
House  tract,  with  mortgage  of  $9,000.00,  mort- 
gage to  run  about  six  years,  subject  to  cur- 
tailment yearly  if  desired  by  party  acquiring 
this  land,  $1,000.00  to  be  paid  me  in  cash,  pro- 
vided the  title  is  free  from  valid  objections,  to 
be  settled  for  within  30  days  from  date  hereof. 

"Witness  my  hand  and  seal  at  Richmond,  Va., 
this  16th  day  of  November,  1915. 

•C.  H.  Wallinger.    [SeaL]" 


**i 


Indorsement  on  back: 

.  **L»and  at  $20.00  acre.    House  83'  5"  ground  at 
$7,750.     $1,000  to  be  paid  me." 

The  trade  was  consummated  upon  these 
terms,  except  that  in  working  out  the  final 
details  of  the  transaction  the  note  and  mort- 
gage on  the  farm  were  made  for  $8,600  in- 
stead of  $9,000,  and  that  Wallinger  received 
S600  instead  of  $1,000  hi  cash. 


The  defendants  did  not  intimate  to  Wal- 
linger that  Basho  was  in  fact  only  getting 
$15  per  acre  for  his  land,  but,  upon  the  con- 
trary, led  him  to  believe  that  the  price  was 
$20  per  acre,  and  that  Basho  would  not  sell 
the  land  for  less  than  that  price. 

With  the  understanding  that  she  was  sell- 
ing her  house  at  $7,750  and  buying  the  farm 
at  $12,800,  Mrs.  Wallinger  executed  to  B.  K. 
Basho  a  deed  for  the  dty  property,  and  upon 
the  same  date  received  from  him  a  deed  for 
the  Hanover  farm;  and  Basho  at  the  same 
time,  but  without  Walllnger's  knowledge, 
made  a  deed  to  A.  D.  Smith  for  the  Wallinger 
house  and  lot.  It  appears  that  each  of  these 
deeds  recited  a  consideration  of  "ten  dollars 
and  other  valuable  consideration,"  and  so  did 
not  purport  to  show  the  valuations  placed  on 
the  properties  in  the  exchange. 

In  order  to  make  the  transaction  conform 
both  to  the  Wallinger  offer  No.  4  and  to  the 
written  proposition  from  Basho,  it  was  nec- 
essary for  the  agents  to  pay,  and  they  did 
pay,  out  of  their  own  funds,  $600  to  Walling- 
er and  $1,000  to  Basho— a  pure  piece  of 
legerdemain  so  far  as  Wallinger  was  con- 
cerned. 

The  conveyance  from  Basho  to  A.  D«  Smith 
for  the  Wallinger  property  was  made  for  the 
mutual  benefit  of  all  three  of  the  defend- 
ants. There  was,  as  shown  by  the  written 
offer  No.  4,  quoted  above,  a  $3,000  mortgage 
on  this  property,  which,  when  added  to  the 
$1,000  they  paid  Basho  and  th^  $600  they 
paid  Wallinger,  made  the  total  cost  to  them 
$4,600.  In  a  subsequent  trade  they  have  dis- 
posed of  the  Wallinger  property  at  a  valua- 
tion of  $6,500,  and  at  that  valuation  they 
have  made  a  profit  of  $1,900.  The  actual 
realization  of  this  profit  depends  upon  the 
final  disposition  by  them  of  other  property 
which  they  got  In  the  second  trade.  Their 
real  profit  may  be  more  or  less  than  $1,900. 

Shortly  after  the  exchange  with  Basho 
had  been  concluded,  Wallinger  ascertained 
the  true  facts,  complained  to  the  agents,  did 
not  get  a  satisfactory  offer  of  adjustment, 
and  thereupon  his  wife  brought  this  suit. 

[6]  Recurring  now  to  the  assignments  of 
error,  the  seoond  one  complains  of  the  action 
of  the  court  in  refusing  to  exclude  from  the 
jury  the  defendant  Schmidt's  statement, 
elidted  on  cross-examination,  that  he  had 
offered  to  settle  the  controversy  by  a  convey- 
ance to  Mrs.  Wallinger  of  a  piece  of  property 
worth  about  $500.  We  need  not  stop  to  con- 
sider whether  the  objection  would  have  been 
sound  as  an  original  proi)ositlon,  because  sub- 
stantially the  same  offer  and  others  similar 
in  character  had  already,  and  without  objec* 
tion,  been  testified  to  by  Wallinger  himself; 
one  such  offer  having  been  designedly  brought 
out  in  his  cross-examination  by  defendants* 
counsel.  Va.  &  S.  W.  B.  Co.  v.  Bailey,  103 
Va.  205,  222,  49  S.  E.  33 ;  Douglas  Land  Ck>. 
V.  Thayer  Co.,  107  Va.  292,  297,  58  S.  B.  1101. 

[i,  7]  The  third,   fourth,   fifth,  sixth,  and 
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seventh  assignments  relate  to  the  admission 
or  exclusion  of  certain  testimony  as  to  the 
respective  values  of  the  city  and  ^rm  proper- 
ties Involved  in  the  suit.  The  evidence  was 
of  such  a  character  as  that  its  respective  ad- 
mission or  exclusion  very  probably  had  no 
effect  on  the  verdict  of  the  jury.  ESach  of  the 
bills  of  exceptions  upon  which  these  assign- 
ments are  based  expressly  certifies  that  there 
was  an  objection  and  exception  to  the  ruling 
of  the  court,  but  each  of  them  concludes  with 
the  fbllowing  rather  unique  certificate: 

"The  court  certifies  that  counsel  for  defend- 
ants says  that  he  made  an  exception  to  this  rul- 
ing at  the  time,  but  neither  the  stenographer 
nor  the  court  heard  said  exception.*' 

It  is  insisted  by  counsel  for  the  plalntift 
that  in  this  state  of  the  record  there  is  no 
sufficient  evidence  before  this  court  that  the 
defendants  duly  excepted  in  the  court  below. 
We  can  hardly  take  this  view  of  the  question. 
The  opportunity  and  responsibility  for  deter- 
mining whether  exceptions  have  been  taken 
are  with  the  trial  court,  and  when  that  court 
resolves  the  doubt  in  favor  of  the  party  com- 
plaining of  a  ruling,  this  court  cannot  do  less. 

As  already  indicated,  however,  we  are  sat- 
isfied that  the  questions  involved  In  these 
t<»lls  of  exceptions  were  of  minor  importance 
and  ought  not  to  be  made  the  subject  of  re- 
versal. They  were  certainly  the  occasion  of 
such  little  controversy  in  the  lower  court  as 
that  an  apparently  experienced  court  report- 
er and  a  careful  and  capable  presiding  Judge 
did  not  discover  during  the  trial  that  any 
serious  point  was  being  raised  in  regard  to 
them. 

[8,  9]  This  brings  us  to  the  eighth  assign- 
ment of  error,  which  questions  the  correct- 
ness of  the  following  instruction,  known  as 
plaintlflTs  instruction  No.  1 : 

"The  court  instructs  the  jury  that,  if  the 
jury  believe  frem  the  evidence  that  Amelia  G. 
Wallinger  engaged  the  defendants  as  her  agents 
to  make  a  trade  of  her  house  and  lot  No.  815 
Stuart  road,  in  the  city  of  Richmond,  for  farm 
property,  and  stipulated  that  the  said  house 
and  lot  was  to  be  traded  at  a  valuation  of  $7,750, 
and  that  the  said  agents  representing  the  said 
Amelia  C.  Wallinger,  the  plaintiff,  called  upon 
B.  K.  Basho,  the  owner  of  the  White  House 
farm  in  Hanover  county,  containing  640  acres, 
for  the  purpose  of  attempting  to  trade  for  the 
plaint! Bf  her  house  and  lot  for  the  farm  of  the 
said  Basho,  and  that  at  the  time  the  said  agents 
listed  the  farm  of  B.  K.  Basho  for  sale,  and 
later  secured  from  the  said  B.  K.  Basho  an 
agreement  to  trade  the  said  farm  at  $15  per 
acre  net,  with  the  further  understanding  that 
the  said  agents  would  guarantee  a  sale  of  the 
house  and  lot  of  the  plaintiff  so  as  to  net  the 
said  Basho  $15  per  acre,  or  $9,600  for  his 
farm,  and  that  upon  getting  such  agreement, 
the  said  agents  failed  to  disclose  to  the  plain- 
tiff that  the  said  B.  K.  Basho  was  receiving 
$15  per  acre  net  for  his  farm,  and,  on  the  con- 
trary, stated  to  the  plaintiff  that  B.  K.  Basho 
would  not  trade  his  farm  for  less  than  $20  per 


acre,  and  that  pursuant  thereto  the  said  plain- 
tiff executed  a  deed  to  B.  K.  Basho  conveying 
her  aforesaid  house  and  lot,  and  received  from 
the  said  B.  K.  Basho  a  deed  to  the  said  farm, 
and  that  the  said  B.  K.  Basho  on  the  same  day 
reconveyed  the  said  house  and  lot  to  the  said 
agents  and  received  as  a  consideration  of  the 
purchase  of  his  farm,  instead  of  the  purchase 
price  of  $20  per  acre,  $12,800,  the  purchase 
price  of  $15  per  acre,  $9,600,  evidenced  by  the 
note  of  the  plaintiff  secured  upon  the  aforesaid 
White  House  farm  for  $8,600  and  $1,000  in 
cash  paid  to  him  by  said  agents,  then  the  jury 
are  instructed  t^t  the  said  agents  have  not 
dealt  fairly  with  their  principal,  the  plaintiff, 
and  have  failed  to  disclose  to  her  and  have 
concealed  from  her  matters  of  a  material  na- 
ture touching  the  subject-matter  of  the  agency, 
and  have  speculated  with  their  princip^*s  prop- 
erty, and  are  tiierefore  responsible  for  the  ac- 
tual loss  and  damage  suffered  by  Ihe  said  prin- 
cipal by  reason  thereof 

The  first  objection  urged  to  this  instmction 
is  that  it  fails  to  recite  certain  evidence 
showing  that  Smith  and  Brandt  went  to 
see  Basho  at  Wallinger's  re<|ue8t;  that  he 
understood  and  agreed  that  they  would  act 
as  Basho's  agents  and  were  to  receive  com- 
missions from  him,  thereby  omitting  defend- 
ant's theory  that  the  agents  were  acting  as 
middlemen.  The  objection  is  not  sound. 
According  to  the  undisputed  facts  of  the 
case,  the  relationship  of  the  agents  to  Wal- 
linger was  such  that  they  were  legally 
bound  to  deal  openly  and  in  good  faith  with 
him.  The  question  of  commissions  is  one 
quite  apart  from  the  real  question  in  the 
case.  It  is  true  that  the  defendants  had 
the  consent  of  Wallinger  to  act  as  agents  for 
Basho  and  to  charge  a  specified  commission 
of  10  per  cent  on  the  sale  of  the  farm.  Not 
being  mere  '^middlemen,"  the  defendants 
could  not  lawfully  have  done  even  this  much 
without  Wallinger's  consent.  But  the  g^ra- 
vamen  of  the  plalntilTs  case  is,  not  that  they 
charged  Basho  a  commission,  but  that  they 
did  not  do  so,  and,  on  the  contrary,  secretly 
arranged  with  him  so  as  to  make  their  prof- 
it on  the  transaction  by  a  speculation  on  the 
plaintiff's  property. 

The  doctrine  with  reference  to  middlemen 
in  real  estate  transactions,  usually  finding 
its  application  in  cases  which,  unlike  this 
one,  involve  the  agent's  right  to  charge  both 
parties  a  commission,  is  clearly  stated  in 
the  second  edition  of  Mechem  on  Agency, 
vol.  1,  i  1591,  and  volume  2,  i  2475,  as  fol- 
lows: 

"Sec.  1501.  As  has  been  seen  in  an  earlier 
section,  and  as  will  be  more  fully  discussed  un-, 
der  the  head  of  Brokers,  it  is  possible  that  the 
agent,  instead  of  being  one  in  whom  any  parHo- 
uiar  iruet  an^  confidence  m  repoeed,  or  upon 
whom  either  party  reliee  for  the  protection  of 
his  interests,  may  be  a  mere  'middleman,*  whose 
undertaking  it  is  merely  to  bring  the  parties 
in  interest  together  and  then  leave  them  to 
conduct  their  own  negotiations.  In  such  cases 
it  is  said  that,  inasmuch  as  neither  party  re- 
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Set  upon  ih9  fudgmmii  cr  fideUiy  of  ike  ogmi, 
he  violates  no  daty  in  undertaking  to  perform 
this  service  for  both,  and  therefore  may  prop- 
erly have  compensation  from  both."  (Italics 
added.) 

"Sea  2475.  Where,  however,  the  agent  stands 
in  the  situation  of  a  mere  middleman,  not  haV' 
ing  undertaken  to  aei  as  agent  for  either  party 
or  to  exercise  for  either  his  tXrtll,  knowledge,  or 
influence^  but  merely  to  bring  the  parties  to- 
gether to  deal  for  themselves,  and  he  himself 
stands  entirely  indifferent  between  them,  it 
is  held  that  he  may  recover  from  each,  although 
«ach  was  ignorant  of  his  relation  to  the  other. 
Such  cases  may  undoubtedly  occur,  but,  as  has 
been  well  said,  *  their  exceptional  character 
should  appear  clearly,  before  they  should  be  ex- 
empted from  the  general  principle/ 

"In  order  to  occupy  the  position  of  the  mid- 
dleman, it  is  said  in  a  recent  case  the  broker 
must  'have  limited  his  exertions  to  such  a  serv- 
ice. If,  in  addition  thereto,  a  middleman  as- 
sists either  in  effecting  a  trade,  he  becomes  to 
that  extent  a  partiMm  agent,  and  the  duty  im- 
mediately devolves  upon  him  to  disclose  his 
agency  to  the  other.' " 

(Italics  added.) 

It  is  readily  apparent  from  the  foregoing 
quotations  that  the  defendants  were  not 
mere  middlemen,  and  that  the  law  governing 
that  class  of  agents  has  no  place  in  this  con- 
troversy. The  doctrine  applicable  to  the 
case  at  bar,  on  the  contrary,  Is  stated  by  the 
same  author  as  follows : 

''So,  as  has  been  seen  in  many  cases  in  the 
preceding  sections,  the  broker  who,  in  disre- 
gard of  his  duty,  conceals  adverse  interests  or 
«ecretly  enters  into  the  service  of,  or  himself 
becomes,  the  adverse  party,  forfeits  his  right 
to  commissions,  must  account  for  gains  unlaw- 
fully acquired,  and  will  be  liable  in  damages 
for  any  loss  caused  to  his  principal  by  his  per- 
fidious conduct.  Failure  to  disclose  information 
necessary  for  his  principal's  protection  will  have 
the  same  effect."  2  Mechem  on  Agency  (2d  Ed.) 
i  2477. 

See,  also,  Ferguson  v.  Gooch,  94  Vn.  1    s. 


knowledge  of  all  the  fftcts."  The  instruction 
as  given  (except  Italics  which  we  have  added) 
was  as  follows: 

**The  court  instructs  the  jury  that,  if  you 
believe  from  the  evidence  the  plaintiff,  after 
executing  the  deed  to  Mr.  Basho  of  her  prop- 
erty, learned  of  the  facts  in  reference  to  the 
transaction  she  is  now  complaining  of,  and  toith 
full  knowledge  of  aU  said  facts  then  executed, 
along  with  said  Basho,  a  deed  conveying  her 
said  property  to  the  defendant  A.  D.  Smith  in 
accordance  with  the  understanding  with  Mr. 
Basho  and  the  defendants,  and  in  the  said  deed 
required  tiie  said  A.  D.  Smith  to  assume  certain 
mortgages  executed  by  the  said  plaintiff,  then 
this  was  a  ratification  of  the  transaction  com- 
plained of,  and  you  must  find  for  the  defend- 
ants." 

The  evidence  upon  which  this  instruction 
depended  was  substantially  as  follows:  The 
deed  from  Walllnger  to  Basho  contained  an 
error  In  description,  and  was  recorded  in 
that  condition.  Before  the  deed  from  Basho 
to  Smith  was  recorded  this  error  was  dis- 
covered, and  to  correct  the  mistake  a  new 
deed  was  executed  to  Smith  In  which  Basho 
f^nd  Walllnger  and  wife  all  united.  This 
deed  recited  that  Walllnger  and  wife  Joined 
in  it  to  correct  the  mistake.  Walllnger  tes- 
tified that  he  paid  no  attention  to  the  second 
deed  further  than  to  observe  that  it  corrected 
the  description,  and  did  not  notice  that 
Smith,  instead  of  Basho,  was  the  grantee. 
Testimony  for  the  defendants  tended  to 
show  that  Walllnger  had  learned  all  the 
facts  when  he  and  his  wife  executed  the 
second  deed,  and  the  contention,  as  indicat- 
ed by  the  instruction,  was  that  the  plaintiff 
had  ratified  the  conduct  on  the  part  of  the 
defendants  which  was  complained  of  in  the 
declaration.  The  question  was  one  of  fact, 
depending  upon  conflicting  evidence,  and  the 
instruction  as  modified  presented  that  ques- 
tion fully  and  fairly  to  the  proper  tribunal. 
It  is  said. that  the  instruction  tended  to  con- 
fuse and  mislead  the  Jury  because  it  did  not 


26  S.  B.  397,  40  L.  B.  A.  234;  9  Corpus  3ih   sufficiently  specify  what  facts  were  referred 


ris,  pp.  576,  577. 

What  has  been  here  said  with  reference 
to  Instruction  No.  1  and  the  doctrine  of  mid- 
dlemen in  real  estate  transactions  makes  it 
unnecessary  to  discuss  the  alleged  error  of 
the  court  in  refusing  to  give  defendants'  in- 
struction A  and  in  giving  the  plalntUTs  in- 
straction  No.  2. 

Under  the  eighth  assignment  of  error  It 
Is  further  claimed  in  the  brief  that  the  plain- 
tiff's instruction  No.  8  was  erroneous,  but 
it  was  stated  by  defendants'  couns^  in  the 
oral  argument  that  the  objection  to  this 
instruction  was  not  insisted  upon,  being 
without  substantial  merit. 

[1 0}  The  ninth  assignment  complains  of  the 
refusal  of  the  court  to  give  instruction  No. 
4,  asked  for  by  the  defendants,  in  its  origi- 
nal form,  and  in  modifying  the  same  by 
addine   therein   the  words   "and  with  full 


to  by  tlie  expression  "all  said  facts."  We 
think  it  manifest  from  a  mere  reading  of  the 
instruction  that  it  could  have  had  no  such 
tendency. 

[11]  It  is  further  urged,  under  this  assign- 
ment, that  the  court  erred  in  refusing  to  give 
the  defendants'  instruction  B,  which  was  as 
follows: 

''The  court  instructs  the  Jury  that,  if  you 
believe  from  the  evidence  that,  when  the  defend- 
ants Brandt  and  Smith  called  on  Basho  to  list 
the  property  with  them,  and  that  he  did  so,  and 
gave  tbem  the  price  of  $20,  and  that  this  was 
reported  back  by  them  to  the  plaintiff  or  her 
husband  as  her  agent,  and  thereupon  the  plain- 
tiff, through  her  husband,  made  several  written 
offers  for  a  trade  of  the  farm  of  Mr.  Basho, 
and  thereupon  the  defendants  Brandt  and 
Smith  presented  these  written  offers  to  Basho, 
who  would  not  make  the  trade  unless  the  de- 
fendant E.  F.  Schmidt  &  Co.  would  guarantee 
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to  dispose  of  the  Walllnger  house  so  that  the 
transaction  would  net  said  Basho  $15  per  acre 
on  his  farm,  and  that  the  said  E.  F.  Schmidt  dc 
Co.,  finding  that  said  Walllnger  property  could 
not  be  sold  so  as  to  carry  out  this  guaranty,  set- 
tled with  Mr.  Basho  so  that  his  farm  netted  him 
$15  per  acre,  and  then  had  Wallinger's  proper- 
ty deeded  to  A.  D.  Smith,  and  that  as  a  result  of 
this  transaction  the  said  defendants  did  not  earn 
anything  over  and  above  the  price  of  $15  per 
acre  and  the  commission  of  10  per  cent.,  and  If 
you  believe  that  this  was  caused  by  the  Wallln- 
ger property  being  priced  at  more  than  it  was 
worth,  then  you  must  find  for  the  defendants." 

There  was  evidence  on  behalf  of  the  de- 
fendants (In  conflict  with  that  on  behalf  of 
the  plaintiff)  that  Basho  bad  first  asked  $20 
per  acre  for  his  land;  but  the  Instruction 
was  properly  refused,  because  it  Ignored  the 
plaintiff's  theory  and  the  rule  of  law  appll* 
cable  to  the  facts  of  the  case  as  to  the  duty 
of  the  agents  to  deal  openly  and  in  good  faith 
with  Walllnger  and  to  give  him  the  oppor- 
tunity to  determine  for  himself  rather  than 
to  secretly  substitute  their  own  Judgment  as 
to  what  he  would  be  wUling  to  do  with  full 
knowledge  of  the  facts.  This  is  especially 
true  in  view  of  the  proof  that  the  agents 
unquestionably  were  speculating  without  his 
knowledge  on  his  city  property,  and  that, 
as  a  matter  of  fact,  they  had  already  made 
a  trade  with  it  whereby  they  realized  an  ap- 
parent profit  of  $1,900. 

[12]  The  form  of  the  verdict  was  as  fol- 
lows : 

"We,  the  jury  in  the  issue  joined,  find  for  the 
plaintiff,  and  fix  the  damage  at  $1,600  against 
E.  F.  Schmidt  &  Co.,  A.  D.  Smith,  and  John 
M.  Brandt,  defendants." 

It  is  urged  under  the  tenth  assignment  of 
error  that  the  evidence  shows  that  there  was 
no  such  partnership  as  E.  F.  Schmidt  &  Co. 
existing  between  the  three  defendants,  and 
that  the  result  of  the  verdict  in  this  form  is 
to  establish  the  existence  of  such  partner- 
ship. We  do  not  so  understand.  The  testi- 
mony shows  that  B.  F.  Schmidt  &  Go.  was 
the  firm  name  under  which  E.  F.  Schmidt 
was  doing  business.  It  further  shows  that 
E.  F.  Schmidt,  A.  D.  Smith,  and  John  M. 
Brandt  were  Jointly  and  equally  interested  in 
the  transaction  involved  in  this  litigation, 
and  that,  whether  regarded  technically  as 
partners  or  not,  they  were  Jointly  interested 
in  the  profits  and  Jointly  liable  to  the  plain- 
tiff. The  form  of  the  verdict  rather  nega- 
tives the  idea  that  Smith  and  Brandt  were 
members  of  the  firm.  The  court  simply  en- 
tered a  Judgment  against  the  defendants 
without  specifying  them  by  name.  This,  we 
think,  was  suflSciently  accurate,  but,  in  order 
to  remove  any  possible  doubt,  this  court  will 
amend  the  Judgment  so  as  to  make  it  read 
In  terms  against  E.  F.  Schmidt,  trading  as 
E.  F.  Schmidt  &  Ck>.,  and  against  John  M. 


Brandt  and  A.  B.  Smith,  all  three  aa  indi- 
viduals. 

The  eleventh  assignment  of  error  simply 
questions  the  action  of  the  court  in  refusing 
a  motion  in  arrest  of  Judgment  upon  grounds 
which  have  already  been  disposed  of  adverse- 
ly to  the  contention  of  the  defendant. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  was  no  reversible  error  in  any  of 
the  rulings  of  the  trial  court,  and  that  the 
Judgment  must  be  afiftrmed. 

Aflirmed. 


(UB  Va.  M4) 
MANGUM  T.  NORFOLK  &  W.  BY.  CO. 

(Supreme  Court  of  Appeals  of  Vuginia. 
June  12,  1919.) 

1.  CaRBIBBS  ^=»247(1)— PAS8E2TOSBB— IIXBOAI. 

Ejection— Loss  of  Rights. 
A  passenger  illegally  ejected  from  a  train  in 
the  first  instance  did  not  lose  his  righu  aa  a 
passenger,  and  had  a  right  to  re-enter  the  traiikt 
though  not  put  off  at  a  regular  station,  and  to 
continue  his  journey  on  tender  of  the  regular 
fare,  and,  if  the  tender  was  refused,  the  subse- 
quent acts  of  the  railroad's  servants  in  arrest- 
ing and  imprisoning  him  in  the  baggage  car 
were  illegal,  and  gave  him  a  cause  of  action  for 
damages. 

2.  Cabbiebs  ^=9358  —  Cabbiage  or  Passek- 
GEBS— Illegal  Ejection— Ten  deb  of  Fabe. 

Where  a  railroad  passenger  tendered  a  ticket 
which  was  refused  as  not  good,  whereupon,  he 
told  the  conductor  to  *'pull  it  down"  to  stop 
the  train,  but,  after  the  conductor  had  polled 
the  bell  rope  once,  the  stopping  signal  beina  two 
pulls,  the  passenger  offered  to  pay  his  fare,  the 
conductor  should  have  accepted  the  offer,  and 
the  passenger's  ejection  and  subsequent  arrest 
for  attempt  to  re-enter  the  train  were  illegal. 

8.  Tbial  ^s»156(3)— Devubbeb  to  Bvioengb— 
Admission. 
Plaintiff's  testimony  on  a  demurrer  to  his 
evidence  must  be  accepted  as  true. 

4.  Cabbiebs  ^=»366(1HCabbiage  of  Pabsen- 
GEBS— Right  of  Passengeb. 

A  railroad's  passenger,  who,  acting  in  aood 
faith,  honestly  believed  his  ticket  was  good,  was 
entitled  to  a  reasonable  parley  with  the  con- 
ductor who  refused  it,  or  reasonable  time  in 
which  to  determine  whether  to  pay  his  fare 
in  cash  or  to  leave  the  train. 

6.  Cabbiebs   «=»35S— Cabbiage   of  Passen- 

GEB8— CONTBOVEBST  OVSB   FaBB. 

As  between  passenger  and  conductor,  the 
conductor  is  the  sole  judge  of  the  ticket  tendered 
for  fare,  and,  if  he  decides  it  is  invalid,  he 
has  the  right  on  notice  to  require  the  passenger 
to  pay  his  fare,  and,  on  refusal,  to  eject  him; 
but  the  passenger,  if  acting  in  good  faith,  is 
entitled  to  a  reasonable  time  and  fair  oppor- 
tunity to  decide  what  to  do;  but  if  he  refuses 
to  pay  finally,  the  conductor  may  eject  him,  and, 
once  lawfully  ejected  at  a  point  at  which  the 
train  would  not  otherwise  have  stopped,  he  has 
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no  right  to  re-enter  on  tender  of  fare,  hit  right 
to  tender  fare  after  having  refused  payment 
continuing  until  the  conductor  has  signaled  a 
stop. 

6.   CABBIBBS  ^s»352— GaBBIBBS  or  PASflBNOBB 

— Illegal  Ejection  and  Abbest. 
The  ejection  of  a  passenger  from  defendant 
railroad's  train  being  wrongful,  all  of  the  sub- 
sequent acts  of  the  conductor  and  other  employes 
of  the  railroad  in  arresting  and  imprisoning  the 
passenger  in  a  baggage  car,  etc.,  were  likewise 
wrongful  and  subjected  the  company  to  liability. 

7.  Gabbiebs  ^=»382(2)— Gaebl^ob  of  Passen- 
OEBs— Illegal  Ejection  and  Abbest—Dam- 

AGE8. 

A  railroad's  passenger  illegally  ejected  by 
the  conductor  and  subsequently  arrested  and  im- 
prisoned in  a  baggage  car,  when  he  attempted  to 
re-enter  the  train,  having  been  subjected  to 
humiliation,  discomfort,  and  disgrace,  was  en- 
titled to  recover  substantial  damages. 

Error  to  Glrcuit  Gourt,  Prince  George 
Gounty. 

Action  by  Wiley  P.  Mangum  against  the 
Norfolk  &  Western  Railway  Gompany.  To 
review  judgment  for  defendant,  plaintiff 
brings  error.    Reversed. 

Bernard  Mann  and  B.  H.  Mann,  both  of 
Petersburg,  for  plaintiff  in  error. 

Wm.  B.  Mcllwaine  and  J.  M.  Townsend, 
both  of  Petersburg,  for  defendant  in  error. 

BURKS,  J.  This  was  an  action  of  tres- 
pass on  the  case,  brought  by  Wiley  P.  Man- 
gum  again^  the  Norfolk  &  Western  Rail- 
way Gompany.  After  all  the  evidence  on 
both  sides  had  been  introduced,  the  defend- 
ant demvurred  to  the  plaintiff's  evidence. 
The  case  will  be  stated,  therefore,  under 
the  rule  obtaining  on  a  demurrer  to  the  evi- 
dence, which  is  too  familiar  to  occupy  space 
in  restating  it. 

In  1916  there  was  in  operation  at  Hope- 
well what  is  generally  known  as  the  Du 
Pont  Munition  Works,  employing  many  thou- 
sand operatives.  Hopewell  is  nine  miles 
from  Petersburg,  and  large  numbers  of  these 
operatives  lodged  in  Petersburg.  These  op- 
eratives worked  in  shifts,  so  that  many  of 
them  had  to  be  transferred  from  one  city 
to  the  other  at  least  twice  a  day.  During 
this  period,  the  Norfolk  &  Western  Railway 
Gompany  operated  between  the  two  cities 
a  number  of  trains  daily.  These  trains  were 
composed  of  15  or  16  coaches  each,  and  were 
generally  crowded  even  on  the  platforms. 
Some,  if  not  all,  of  these  trains  carried  three 
conductors  to  collect  fares,  and,  as  the  dis- 
tance between  the  cities  was  so  short,  it  took 
practically  all  of  their  time  to  collect  the 
fares.  There  were  no  regular  stops  between 
the  two  cities,  but  there  were  several  flag 
stations  where  passengers  would  be  taken  on 
or  put  off  upon  signal  to  the  engineer.  No 
tickets  were  required  to  entitle  a  passenger 
to  ride,  but  the  rate  was  the  same  whether 


paid  in  money  or  by  the  use  of  a  ticket 
The  railroad  ccxnpany,  however,  sold  two 
kinds  of  round-trip  tickets  good  for  two  days 
only,  including  the  date  of  issue,  one  known 
as  a  «*reer'  ticket,  the  other  as  a  "card"  tick- 
et. The  date  of  the  sale  was  printed  on  the 
face  of  the  reel  tickets  and  stamped  on  the 
back  of  the  card  tickets.  The  railroad  com- 
pany  sold  several  thousand  of  these  tickets 
daily.  The  character  of  the  employ^  of  the 
munition  works  who  were  transported  by 
the  railway  company  daily  between  the  two 
cities  is  described  by  one  witness  as  "the 
worst  people  on  earth,  just  the  scrapings  or 
scrubs  of  the  earth,  they  came  from  all  parts 
of  the  world,"  and  by  another  as  being 
"about  as  rough  as  they  could  get"  The 
straight  fbre  was  only  25  cents,  but  they 
resorted  to  all  sorts  of  ezpedi^its  to  avoid 
its  payment    One  of  the  witnesses  says: 

"I  have  known  them  to  band  together  in  order 
to  beat  the  conductor  and  to  give  him  trouble, 
and  one  would  make  the  conductor  stop  the  train 
and  put  him  off,  and  five  or  six  others  would 
drop  o£E  the  train  and  run  around  where  the 
conductor  had  been  already,  in  order  to  get 
down  free." 

Again: 

"Tou  could  come  along  with  your  punch  and 
a  man  would  have  a  round-trip  ticket,  and  when 
you  would  punch  it  he  would  hold  his  hat  there 
and  catch  the  punch  part,  and  after  you  went 
past  he  would  get  that  punch  part  and  put  it 
back  and  pass  it  to-morrow  morning,  he  would 
give  you  that  same  ticket  to  punch  again." 

Owing  to  conditions  on  the  road,  the  com- 
pany had  special  police  agents  on  all  of  these 
trains  to  preserve  order  and  to  assist  the 
conductors  in  aifordng  the  rules  of  the  com- 
pany. The  ejection  of  passengers  was  of 
almost  daily  occurrence. 

The  plaintiff,  Mangum,  testifies  that  on 
Mardi  10,  1916,  he  purchased  a  round-tilp 
reel  ticket  about  8  o'clock  p.  m.,  rode  from 
Petersburg  to  Hopewell  on  it,  and  came  back 
on  the  street  car,  and  put  it  into  his  vest 
pocket  and  kept  it  there  until  "it  had  gotten 
out  of  date."  In  answer  to  further  interrog- 
atories, he  testified  as  follows : 

"Q.  Now,  please  explain  to  the  jury  what 
ticket  you  had  on  the  14th  of  March,  1916,  where 
you  got  it,  and  how  you  came  to  get  it? 

"A.  Well,  this  ticket  dated  for  the  10th  I 
had  left  over  in  my  vest  pocket,  and  the  ticket 
which  was  dated  the  13th  which  I  was  using  on 
the  morning  of  the  14th,  as  I  was  coming 
out  from  the  plant  after  7  o'clock  to  get  on  the 
morning  train  from  Hopewell  that  leaves  there 
at  7:30,  as  I  was  coming  out  of  the  subway  a 
young  man  hollered,  'Ticket  for  sale,'  and  me 
knowing  that  I  did  not  have  any  ticket,  I  asked 
him,  I  said,  'What  is  the  price  of  the  ticketr 
and  he  said,  Ten  cents,'  and  I  gave  him  ten 
cents,  and  turned  the  ticket  over  and  looked  at 
it  and  just  merely  saw  that  it  was  dated  for  the 
13th.  That  is  all  the  inspection  I  gave  the  tick- 
et whatever,  and  I  put  it  in  my  pocket  and  went 


^s»For  other  cases  see  ■amo  topic  and  KBT-NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 
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and  got  oti  the  train.  The  ccmductor  came 
through  taking  up  the  tickets,  and  I  ran  my 
hand  in  my  pocket  and  got  the  ticket.  I  got 
this  one  dated  the  10th,  this  reel  ticket,  and  the 
conductor  took  the  ticket  and  made  a  space  or 
two  ahead,  and  came  back  and  said,  'This  ticket 
is  no  good/  and  I  seen  right  away  what  I  did, 
so  I  put  my  hand  in  my  pocket  and  got  the 
second  ticket,  which  was  dated  the  13th,  and 
which  was  apparently  a  good  ticket.  I  thought 
*t  was  then,  and  I  think  yet  it  is  a  good  ticket, 
and  I  tendered  the  ticket  to  the  conductor,  and 
be  made  a  space  or  two  ahead  the  second  time 
and  came  back  and  said:  'This  ticket  is  no  good. 
You  will  have  to  pay  your  fare  or  get  off.'  And 
my  thinking  it  was  a  good  ticket,  and  I  yet 
believe  it  is  a  good  ticket,  I  said  to  him,  'Well, 
puU  it  down.'  He  pulled  the  cord,  and  as  I 
did  so  I  realized  where  I  was  at,  and  I  was 
worn  out  from  12  hours'  work,  and  traveling 
back  and  forth,  and  I  decided  that  I  would  pay 
him*  rather  than  be  put  off  there  lik^  I  would 
have  been,  so  I  proceeded  to  get  up  as  he  was 
pulling  the  cord  the  first  time,  to  give  the  en- 
gineer the  signal  to  stop,  and  I  brought  some 
money  from  my  pocket.  I  couldn't  say  just 
the  amount,  but  I  had  some  change.  I  do  not 
think  I  had  a  quarter  then,  but  I  had  a  quarter 
in  my  pocket,  and  I  offered  to  pay  the  conduc- 
tor, and  he  said,  'No,  it  is  too  late  now,  you 
will  have  to  get  off.'    ♦    ♦    ♦ 

"Q.  When  you  told  the  conductor,  'Well,  pull 
her  down,*  or  something  like  that,  did  you  think 
he  was  going  to  pull  it  down? 

"A.  No,  sir;  I  had  no  idea  he  would  stop 
the  train  and  put  me  off,  because  I  thought  I 
had  a  good  ticket  all  the  time. 

'  ^*Q.  And  when  you  saw,  or  as  soon  as  you  saw 
that  he  was  going  to  put  you  off,  then  you  made 
a  tender  of  your  fare,  and  he  told  you  it  was 
too  late? 

"A.  Yes,  sir;  I  tendered  the  fare  before  he 
got  through  pulling  the  first  time  on  the  cord, 
which  was  the  signal  to  stop  the  train.    •    •    • 

"Q«  Now,  just  tell  the  jury,  Mr.  Mangum, 
what  happened  after  the  train  started,  after 
you  were  put  off? 

"A.  After  I  was  put  off  the  train,  of  course, 
the  train  started  up,. and  I  let  the  coach  pass 
me  that  I  had'  just  gotten  off,  and  there  was 
a  young  gentleman  on  there,  and  he  held  up  his 
hand*  and  called  out  to  me,  and  he  said:  'Come 
nnd  get  on.  I  have  some  money  to  pay  your 
fare.*  And  I  said,  'No,  I  have  got  the  money 
myself.'  So  I  decided  that  I  had'  m  right  to 
ride  that  train  on  in,  I  had  not  done  anything, 
and  I  got  on  the  step  to  the  second  car ;  in 
other  words,  I  got  off  the  front  end  of  one  car 
and  got  on  tbie  front  of  the  next,  and  got  up  on 
the  steps  and  was  standing  there  with  one  foot 
on  the  platform,  and  one  on  the  step,  and  this 
young  gentleman  came  back,  and  seen  me  and 
then  got  a  detective.** 

The  signal  to  stop  a  train  Is  two  pulls 
on  the  cord.  A  single  pull  means  nothing. 
After  Mangum  was  put  off,  the  train  start- 
ed, and  he  got  on  the  coach  next  to  the 
one  from  which  he  was  ejected.  The  con- 
.  ductor  saw  him  and  had  him  arrested  by 
the  special  police  officer  on  the  train,  who 
detained  him  in  the  baggage  coach  until 
they  arrived  at  Petersburg.    He  testified: 


**!  offered  to  pay  my  fare  the  second  time 
when  I  got  back  on  the  train,  and  they  re* 
fused  it." 

At  Petersburg  he  asked  the  police  officer  to 
permit  him  to  walk  up  to  the  police  station, 
but  the  offer  was  declined,  and  the  patrol 
wagon  was  called  up  over  the  phone,  and 
Mangum  was  put  in  the  "cage"  of  the  wagon, 
and  taken  to  the  police  station.  Here  he 
was  searched  and  then  placed  in  the  "lock- 
up" among  "negroes  and  negro  women,  and 
a  low  down  class  of  white  women  and  all 
kinds  of  men,"  and  kept  there  about  two 
hours.  He  was  then  brought  before  the  po- 
lice Justice,  who  dismissed  the  case  for  want 
of  Jurisdiction,  as  the  alleged  trespass,  if 
ainy,  did  not  occur  within  his  Jurisdiction. 
When  the  card  ticket  (the  second  one  pre- 
sented) was  presented  to  the  conductor,  the 
conductor  said  it  was  "no  good"  and  that 
Mangum  must  pay  his  fare  or  get  off.  He 
did  not  assign  any  reason,  at  that  time,  why 
it  was  "no  good";  nor  did  Mangum  ask 
any,  but  simply  said,  "Well,  pull  It  down.* 
But  before  this  suggestion  was  acted  on, 
and  while  the  conductor  was  "pulling  the 
cord  the  first  time  to  give  the  engineer  the 
signal  to  stop,"  Mangum  testified  that  he 
changed  his  mind  and  offered  to  pay  his 
fare;  but  the  conductor  said:  "No,  it  is 
too  late  now;  you  will  have  to  get  off." 
Mangum  further  testified  that  he  thought  at 
that  time,  and  still  thought  at  the  time  of 
the  trial,  that  the  ticket  was  "a  good  ticket." 
The  company  claimed  that  the  date  stamped 
on  the  back  of  the  ticket  had  been  changed 
and  that  it  was  out  of  date,  and  further  that 
an  inspection  of  the  ticket  would  disclose 
the  fact  that  the  original  date  had  been 
erased  and  another  stamped  in  Its  place. 
When  Mangum  was  asked  if  he  could  see 
where  the  ticket  had  been  tampered  with, 
he  replied,  "Not  to  detect  It  with  my  nat- 
ural eye,  to  know  positively  It. had,  I  could 
not"  The  original  ticket  was  presented  in 
the  trial  court  and  also  In  this  court.  It 
is  said  to  have  been  handled  a  great  deal 
during  the  trials,  and  not  now  to  present 
the  same  appearance  as  when  tendered,  and 
it  bears  the  appearance  of  having  been  much 
handled,  but  at  present  the  erasure.  If  any, 
is  not  apparent 

[1]  If  Mangum  was  illegally  ejected  from 
the  train  in  the  first  instance,  he  never  lost 
his  rights  as  a  passenger,  and  had  the  right 
to  re-enter^  it,  though  not  put  off  at  a  reg- 
ular station,  and  to  continue  his  Journey, 
upon  tender  of  the  regular  fare  from  Hope- 
well to  Petersburg,  and,  if  the  tender  was 
refused,  the  subsequent  acts  of  the  servants 
of  the  company,  hereinbefore  detailed,  were 
illegal,  and  he  had  the  right  to  recover  dam- 
ages therefor. 

[2,  a]  The  circumstances  surrounding  the 
conductor  were  very  ti;ying.    He  had  a  very 
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short  run  to  make  and  many  tickets  to 
take  Tip.  The  company  was  issuing  several 
thousand  round-trip  tickets  a  day  containing 
a  two  day's  limit,  and  he  had  to  inspect  the 
dates  carefully  to  see  that  the  tickets  were 
valid.  He  had  very  little  time  to  parley  on 
the  subject,  and  he  was  handling  a  class  of 
passengers  whom  he  knew  were  endeavoring 
to  defraud  the  company  of  its  fare  to  such 
an  extent  that  ejections  of  passengers  were 
of  almost  daily  occurrence.  It  was  his  duty 
to  see  that  each  passenger  paid  his  fare,  and 
in  this  case  the  passenger  had  tendered  him 
a  second  ticket  that  was  out  of  date.  The 
passenger  gave  no  explanation  of  his  con- 
duct, and  the  conductor  was  not  chargeable 
with  knowledge  of  his  thoughts.  When  told 
that  his  second  ticket  was  **no  good,"  and 
he  must  pay  his  fare  or  get  off,  his  reply 
was,  "Well,  pull  it  down,'*  thereby  refusing 
to  pay  his  fare  and  accepting  the  alternative 
presented  to  him. .  If  the.  conductor  had  then 
"pulled  it  down"  and  put  him  off,  he  would 
have  been  without  faultr  But  before  he 
could  do  so,  the  passenger  recanted  and  of- 
fered to  pay  his  fare.  It  is  true  that  .the 
conductor  had  to  act  promptly,  but  not  in- 
stantaneously, for  there  were  several  flag 
stops  on;  the  route  at  which  stops  were  made 
on  reQuesti  and  the  time  taken  by  the  passen- 
ger to  recant  was  much  less  than  would  have 
been  required  to  make  one  of  these  stops. 
Aggravating  as  the  situation  was,  the  con- 
ductor should  have  accepted  the  fare  when 
tendered,  and  not  have  put  the  passenger  off. 
There  was  some  evidence  on  behalf  of  the 
plaintiff  tending  to  show  that  the  passenger 
did  not  make  his  tender  of  payment  till  aft- 
er the  conductor  had  **pulled  it  down"  and 
the  train  was  slowing  up;  but  Mangimi 
testifies  distinctly  to  the  contrary,  and  his 
statement  must  be  accepted  as  true,  because 
on  a  demurrer  to  the  evidence,  "if  several 
inferences  may  be  drawn  from  the  evidence, 
differing  in  degrees  of  probability,  the  court 
must  adopt  those  most  favorable  to  the  de- 
murree,  providing  they  be  not  forced,  strained 
or  manifestly  repugnant  to  reason."  Horner 
v.  Speed,  2  Pat-  &  H.  616. 

[4]  After  Mangiun  was  arrested  and  car- 
ried into  the  baggage  car,  it  was  explained 
to  him  that  the  serial  number  of  his  ticket 
and  the  space  between  the  figures  of  the 
date  stamped  on  It,  as  well  as  the  erasure, 
showed  the  invalidity  of  his  ticket,  and  he 
again  offered  to  pay  his  fare,  but  it  was  re- 
fused. It  required  but  a  little  time  to  give 
this  explanation^  and  doubtless  if  it  had  been 
given  in  the  first  instance  the  fare  would 
have  been  paid,  but  it  was  not  given.  If 
Mnngum  was  acting  in  good  faith,  and  hon- 
estly believed  that  his  ticket  was  good  and 
entitled  him  to  passage,  he  was  entitled  to 
a  reasbnable  parley  with  the  conductor,  or 
reasonable  time  in  which  to  determine  upon 
his  course  of  action.    There  was  evidence  in 
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the  case  from  which  the  Jury  might  have 
found  that  Mangum  was  acting  in  good  faith 
and  honestly  believed  that  his  ticket  was 
good,  and  that  the  conductor  did  not  give 
him  a  reasonable  time  within  which  to  de- 
termine upon  his  course  of  action,  and  con- 
sequently we  must  so  hold. 

[6]  The  decided  cases  on  the  right  of  the 
carrier  to  eject  a  passenger  for  refusal  to 
pay  his  fare  are  very  numerous,  and  not 
altogether  in  harmony.  It  will  not  be  nec- 
essary to  discuss  the  nice  distinctions  drawn 
in  some  of  them;  but,  confining  ourselves 
to  the  facts  of  the  case  in  Judgment,  the 
following  propositions  of  law  applicable 
thereto  seem  to  be  well  sustained  by  the  au- 
thorities: As  between  the  passenger  and 
the  conductor,  the  conductor  is  the  sole 
Judge  of  the  validity  of  the  ticket  tendered 
in  payment  of  the  fare.  If  he  decides  that 
the  ticket  is  invalid,  he  has  the  right,  upon 
so  notifying  the  passenger,  to  require  the 
passenger  ^o  pay  his  fare,  and,  if  he  -refuses 
to  do  so,  to  ej€R!t  him  from  the  train.  If  the 
passenger  is  acting  in  good  faith  and  hon- 
estly believes  his  ticket  is  good  and  that  he 
is  entitled  to  ride  thereon,  he  is  entitled  to  a 
reasonable  time  and  a  fair  opportunity  to  de- 
cide whether  or  not  he  will  pay  his  fare. 
After  he  has  had  such  time  and  opportunity, 
if  he  refuses  to  pay  his  fare,  the  conductor 
may  eject  him,  and,  when  once  lawfully 
ejected  at  a  point  at  which  that  train  would 
not  otherwise  have  stopped,  he  has  no  right 
to  re-enter  that  train  upon  tender  of  fare. 
The  passenger's  right  to  tender  his  fare  and 
continue  his  Journey,  after  having  refused 
payment,  continues  until  the  conductor  has 
ri^tfully  given  the  engineer  the  signal  to 
stop  the  train,  no  longer.  A  tender  after 
the  signal  to  stop  has  been  rightfully  given 
comes  too  late  to  revive  the  right  of  the 
passenger  which  he  lost  by  refusal  to  pay 
his  fare.  He  may  i|ot  thus  interfere  with  the 
proper  conduct  of  the  carrier's  business, 
and  the  convenience  and  safety  of  the  travel- 
ing public.  Hufford  v.  Grand  Rapids,  etc., 
k  Co.,  53  Mich.  118,  18  N.  W.  580 ;  Freder- 
ick V.  Marquette  R.  Co.,  a7  Mich.  342,  26 
Am.  Rep.  531;  Va.  &  S.  W.  R.  CJo.  v.  Hill, 
105  Va.  729,  54  S.  E.  872,  6  K  R.  A.  (N.  S.) 
899 ;  Pease  v.  ftallroad  Co.,  101  N.  t.  36T;i 
Pickens  v.  Railroad  Co.,  104  N.  0.  312,  10 
S.  B.  556;  Louisville,  etc.,  R.  Co.  v.  Harris, 
9  Lea  (Tenn.)  180,  42  Am.  Rep.  668;  Texas, 
etc.,  R.  Co.  V.  Bond,  62  Tex.  442,  50  Am. 
Rep.  532;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Smith,  152  Fed.  608,  81  C.  C.  A.  598,  10  Ann. 
Cas.  939;  Hoffbauer  v.  Delaware,  etc.,  R. 
Co.,  52  Iowa,  342,  8  N.  W.  121,  35  Am. 
Rep.  278;  Kirk  v.  Seattie  Electric  CO.,  58 
Wash.  283,  108  Pac.  604,  31  L.  R.  A.  (N.  S.) 
991,  and  note;  Georgia,  etc.,  R.  Co.  v.  As- 
more,  88  Ga.  529,  15  S.  B.  13,  16  L.  R.  A. 
53;  2  Hutchinson  on  Carriers  ^d  Ed.)  { 
1085;  5  R.  C.  L.,  p.  119,  i  749. 

>  6  N.  B.  87,  64  Am.  Rep.  699. 
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Upon  tbe  defendant's  demurrer  to  the 
evidence,  we  must  hold  that  the  plaintiff  in 
error  acted  in  good  faith,  and  honestly  be- 
lieved that  his  ticket  was  good  and  entitled 
him  to  passage;  that  the  plaintiff  in  error 
offered  to  pay  his  fare  while  the  conductor 
was  pulling  the  bell  cord  for  the  first  time 
and  before  the  stop  signal  had  been  com- 
pleted; that  the  signal  could  easily  have 
been  stopped  at  this  time,  without  inconven- 
ience to  any  one;  and  that  the  conductor 
wrongfully  refused  to  accept  the  fare  when 
so  tendered  and  wrongfully  ejected  the 
plaintiff  in  error  from  the  train. 

[6]  The  ejection  >of  the  plaintiff  in  error 
being  wrongful,  all  of  the  subsequent  acts 
of  the  conductor  and  other  employes  of  the 
company  hereinbefore  detailed  were  likewise 
wrongful,  and  for  these  wrongs  the  defend- 
ant company  is  liable.  Norfolk  &  W.  Ry. 
Co.  V.  Perdue,  117  Va.  Ill,  83  S.  E.  1058; 
Railroad  Go.  v.  Henry,  55  Kan.  716,  41  Pac. 
d52»  29  L.  R«  A.  465;  Railway  Co.  v.  Con- 
der,  23  Tex.  Civ.  App.  488,  68  S\  W.  68. 

17]  The  verdict  of  the  Jury  was  not  ex- 
cessive. The  plaintiff  was  unlawfully  sub- 
jected to  such  hiuniliation,  discomfort,  and 
disgrace  as  entitled  him  to  recover  substan- 
tial damages.  Bolton  v.  Vellines,  94  Va.  893, 
26  S.  E.  847,  64  Am.  St  Rep.  737. 

The  judgment  of  the  circuit  court  will  be 
reversed,  and  this  court  will  enter  such  judg- 
ment as  the  said  circuit  court  ought  to  have 
entered,  overruling  the  demurrer  to  the  evi- 
dence and  giving  Judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $2,000,  with  legal 
interest  thereon  from  June  1»  1917»  until  pay- 
ment, and  for  the  costs. 

Reversed. 


(125  Va.  106) 

H.  N.  PpANCIS  &  CO.,  Inc.,  v.  HOTEL  RUE- 

GER,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Mechanics'  Liens  ^=>5  —  Liberai.  ob 
Strict  Conotbuotion— Statutes. 

That  part  of  a  medianics*  lien  statute  re- 
lating to  creation  of  the  lien  must  substantial- 
ly be  complied  with,  but  the  provisions  regard- 
ing its  enforcement  will  be  liberally  construed; 
Code  1904,  i  2478,  providing  that  no  inaccura- 
cy in  the  account  or  description  of  the  proper- 
ty shall  invalidate  the  lien,  if  the  description 
reasonably  identifies  the  property  and  the  ac- 
count conforms  substantially  with  sections 
2476,  2477,  and  is  not  false. 

2.  Mechanics'  Liens  ^s»149(3)  —  Subgon- 
tbaotob*b  Lien—Open  Account— Pabticu- 
iiABiTT  OF  Statement  Requibed. 

Where  a  lien  claim  of  a  subcontractor  rests 
upon  open  account,  more  particularity  of  state- 
ment, as  to  specifying  the  amount  and  character 
of   the    work    done,    materials    furnished,    and 


prices  charged  therefor.  Is  required  than  whetv 
the  work  done  or  materials  furnished  were  con- 
tracted for  as  an  entirety. 

3.  Mechanics'  Liens  ^s>149(2)  —  Subcon- 
tractob's  Lien — Statement  nr  Account— 

CONSTBUCTION. 

Statement,  in  an  account  upon  whidi  a  sub- 
contractor's lien  is  based,  that  certain  work  was 
done  or  materials  furnished  under  agreement  or 
contract  for  a  specific  sum,  is  equivalent  to  say- 
ing that  it  was  under  an  express  contract  or 
was  contracted  for  as  an  entirety. 

4.  Mechanics'  Liens  ^s>149(2)  —  Subcon- 
tbactob's  Lien— Statement  of  Aogourt— 
Sufficiency. 

Where  an  account  upon  which  a  subcon- 
tractor's lien  is  based  contains  a  statement  that 
certain  work  was  done  or  materials  furnished 
under  agreement  or  contract  for  specific  sum. 
and  the  evidence  establishes  that  the  work  and 
materials  were  contracted  for  as  an  entirety, 
a  general  statement  of  the  fact  and  the  sum 
charged  therefor  under  the  contract  will  be  suf- 
ficient. 

6.  Mechanics'  Liens  ^s>140(8)  —  Subcon- 
TBACTOBs'  Liens  —  Account  —  STATBifKNT 
-^-Genebal  Items— Suffioienct. 

Accounts  upon  which  subcontractors'  liens 
are  based,  some  of  which  contain  general  itons 
such  as  "by  contract  $10,000/'  will  be  upheld, 
where  the  account  on  its  face  bears  evidence  of 
the  character  of  the  work  done,  materials  fur- 
nished, and  prices  charged,  and  ^here  each 
item,  if  read  together  with  the  rest  of  the  ac- 
count and  aided  by  evidence  in  support  there- 
of, shows  compliance  with  the  statutory  require- 
ments. 

6.  Mechanics'  Liens  ^s>226— Contbactob'b 
Lien— Deposit  by  Owneb  in  Coubt— Per- 
sonal Liabilitt. 

Where  the  owner  of  a  building,  upon  being 
notified  of  certain  claims  for  liens  by  subcon- 
tractors, set  apart  a  fund  sufficient  to  discharge 
such  liens  and  paid  such  fand  into  court  for  a 
determination  of  the  amounts  doe  the  respec- 
tive daimants,  and  such  fund  is  the  subject  of 
the  controversy,  there  is  no  personal  liability  of 
the  owner  for  any  of  such  liens. 

7.  Mechanics'  Liens  ^s>200(6)— Tdcb  fob 
Filing — Statute  of  Limitations— Effect. 

Where  a  subcontractor's  lien  claimant  was 
not  t  party  to  prior  suits  by  other  claimants 
and  did  not  file  its  account  until  after  the  lien 
was  barred  by  Code  1904,  i  2481,  its  claim 
cannot  be  allowed  in  a  later  suit  brought  by  the 
owner  to  determine  the  validity  of  the  liens  of 
the  respective  claimants,  to  which  suit  all  claim- 
ants became  parties. 

8.  Mechanics'  Liens  ^s922&— Subcohtxac- 
tob's  Lien— Rights  as  to  Monet  to  Pbih- 
gipal  contbactob. 

Where  the  owner  of  the  building  constmct- 
ed  has  deposited  with  the  court  a  fund  due  the 
insolvent  contractor,  for  determination  of  the 
claims  of  various  subcontractors,  ti^e  liens  al- 
lowed must  share  ratably  in  such  fund  after 
first  deducting  therefrom  the  cost  of  litigation, 
with  respect  to  the  allowed  claims. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  the  Hotel  Rueger,  Incorporated, 
against  F.  T.  Nesbit  &  Co.,  a  corporation, 
H.  N.  Francis  &  Co.,  Incorporated,  and  other 
subcontractors,  praying  that  mechanic's  lien 
claimants  be  convened,  the  validity  of  their 
claims  determined,  and  an  amount  in  the 
hands  of  complainant  due  F.  T.  Nesbit  ^ 
Co.,  contractor,  be  ascertained  and  applied 
to  the  payment  of  such  liens  Ab  are  valid. 
B^m  the  decree  of  the  chancery  court,  over- 
ruling the  exceptions  of  H.  N.  Francis  &,  Co. 
and  others  to  the  report  of  the  commissioner 
to  whom  the  claims  had  been  referred,  disal- 
lowing their  respective  claims  of  Uens,  they 
appeal.  Affirmed,. in  so  far  as  it  denied  per- 
sonal liability  on  Hotel  Rueger,  and  disal- 
lowed the  Claim  of  the  Warren-Ehret  Com- 
pany, and  allowed  in  part  the  claim  of  En- 
gleby  &  Bros.,  Incorporated,  and  reversed  in 
so  far  as  it  disallowed  the  liens  of  H.  N. 
Francis  &  Co.  and  others.  Remanded,  with 
directions. 

The  accounts  directed  to  be  r^;K>rted  here- 
in are  as  follows: 

An  account  showing  the  amount  and  character 
of  the  work  done  and  materials  furnished  by  H. 
N.  Francis  ft  Ck>.,  Inc.,  subcontractor*  the  prices 
charsed  thereforp  the  payments  made,  and  the 
amount  due,   by   Rueger  Hotel,   Incorporated. 

Rlchmondp  Va.,  1/8SA4. 
Messrs.  F.  T.  Nesbit  ft  Co., 

H.  N.  Francis  ft  Co.,  Inc. 

Tiles,  Terrauo  and  Marble  Work,  Mantels  and 
Fireplace  Trimmings. 

Phone  Mad.  IM.  26  North  Ninth  Street. 

Rueger  HoteL 

By    contract 110,000  00 

Ehctra  order  6/7  marble  tile  in  corridors  .•••        41  60 

Extra  order  6/9  slate  work 666  00 

Extra  order  6/10  marble  saddles S70  00 

Extra  order  7/12  plinths  172  80 

Extra  order  7/30  extra  Ule 100  96 

Extra  order  9/10  marble  tile  at  service  ele- 

vator,  Ist  fl 10  20 

Installing  slate  urinals  in  basement tf  00 

Base   and   plinths   in  veetlbule   to  general 

toilet    14  90 

Cutting  and  fitting  marble  in  front  oyster 

counter 12  17 

Repairing  root  tile t  90 

Installing  quarry  tile  base  in  front  of  oys- 
ter counter. 10  60 

Promenade  tile  base  in  roof  garden 44  26 

Extra  tiling  a/c  increased  size  of  baths  ....       62  00 
Marble  tread  and  riser  in  front  of  urinal 

barber-shop  toilet 10  86 

Installing  tiling  under  and  behind  all  bath- 
tubs          860  00 

C.   M.  664  a/c  Engleby  Bros.   Co.  ..$17  96 
C.  M.  708  a/c  Engleby  Bros.  Co.  ....    1  60 

C.  M.  700  a/c  Engleby  Bros.  Co 22  50 

C.   M.  Hilgertner  Marble  Co 6  60 

C.  M.  Hilgertner  Marble  Co.  ' 8  00  66  66 


112,880  87 
Credits. 

By    cash  6/30    $4,000  00 

By  cash  7/31  3,059  26 

By    cash   8/30    1.275  00 

By   cash  9/30  800  00 

By   cash  10/31  1,2U  12     10,846  87 


$  2,036  60 


State  of  Virginia,  City  of  Richmond—to  w!t: 

I,  A.  W.  Patterson,  a  notary  public  for  the  city 
aforesaid,  in  the  state  of  Virginia,  do  certify  that 
H.  N.  Francis,  secretary  and  treasurer  and  gen- 
eral  manager  of  H.  N.  Francis  ft  Co.,  Inc.,  and 
as  such  the  duly  authorized  agent  of  said  corpo- 
ration, this  day  personally  appeared  before  me  in 
my  ssid  city,  and  made  oath  as  to  the  correctness 
of  the  foregoing  account. 

Given  under  my  hand  this  24th  day  of  January. 
1914.  ▲.  W.  Patterson,  Notary  Public. 

Declaration  of  Intention  to  Claim  Lien. 

H.  W.  Francis  ft  Co.,  Inc.,  subcontractor,  hereby 
declares  its  intention  of  claiming  a  mechanic's  lien 
on  all  that  certain  hotel  building  known  as  "Hotel 
Rueger"  at  the  southeast  corner  of  Ninth  and  Bank 
streets,  in  the  city  of  Richmond,  Virginia,  and  the 
lot  or  piece  of  ground  and  curtilage  appurtenant 
to  the  said  building,  fronting  on  said  Ninth  street 
about  68  feet,  running  back  105  feet,  more  or  lees, 
to    secure   the    payment   of   $2,035.50    with   interest 

from  the day  of ,  10—,  until  paid,  being 

a  debt  contracted  for  work  done  and  materials  fur- 
nished, as  shown  by  the  account  to  which  this 
statement  is  attached,  for  the  construction  and  im- 
provement of  the  said  building  and  appurtenances 
of  which  Rueger  Hotel,  Incorporated,  is  the  owner, 
or  reputed  owner,  and  at  the  instance  and  request 
of  F.  T.  Neeblt  ft  Co.,  Inc.,  they  being  the  gen- 
eral contractors  for  the  erection  of  said  building, 
which  said  building,  situated  as  aforesaid,  was 
completed  or  the  work  thereon  otherwise  terminated 
within  the  sixty  days  next  preceding  the  filing  of 
this  claim.  And  the  said  H.  N.  Francis  ft  Co.,  Inc., 
claims  to  have  a  lien  on  the  said  building  and  the 
lot  or  piece  of  ground  and  curtilage  appurtenant 
to  the  said  building,  from  the  oonmiencement  there- 
of for  the  aforesaid  sum  and  Interest  according  to 
the  statute  in  such  case  made  and  proyided;  and 
the  said  claimant  herewith  files  an  account,  showing 
the  nature  and  the  character  of  the  work  done, 
and  the  materials  furnished,  the  prices  charged 
therefbr,  the  payments  made,  and  the  balance  due, 
verified  by  oath. 

Witness  our  hand  and  seal  this  24th  day  of  Jan- 
uary, 1914.  H.  N.  Francis  ft  Co.,  Inc.,  by  H.  N. 
Francis,  Seo'y  and  Treas.,  General  Manager  and 
Agent. 

State  of  Virginia,  City  of  Richmond-to  wit: 

I,  A.  W.  Patterson,  a  notary  public  for  the  city 
aforesaid,  In  the  state  of  Virginia,  do  certify  that 
H.  N.  Francis,  whose  name  is  signed  to  the  fore- 
going writing,  dated  the  24th  day  of  January,  1914, 
has  acknowledged  the  same  fbr  and  on  behalf  of 
H.  N.  Francis  ft  Co.,  Inc.,  before  me  in  my  city 
aforesaid. 

Given  under  my  band  this  28d  day  of  January, 
1914. 

My  commission  expires  on  the  21st  day  of  Octo- 
ber, 1914.  A.  W.  Patterson,  Notary  Public 

An  account  showing  the  amount  and  character 
of  the  work  done  and  materials  furnished  by  Pitts- 
burg Plate  Glass  Company,  a  corporation  organ- 
ised under  the  laws  of  Pennsylvania,  and  doing 
business  in  the  state  of  Maryland,  with  its  branch 
office  at  Baltimore,  Maryland,  subcontractor  for 
F.  T.  Nesbit  ft  Company,  Incorporated,  a  corpo- 
ration created  by  and  doing  business  under  the 
laws  of  the  state  of  New  York,  general  contractor, 
the  prices  charged  therefor  and  the  payments  made 
thereon;  and  the  balance  due  the  said  subcontrac- 
tor by  the  said  F.  T.  Nesbit  ft  Company,  Incor- 
porated, general  contractor,  which  said  account 
Is  filed  after  the  work  mentioned  herein  was  done 
and  the  materials  were  furbished  by  it,  and  before 
the  explratU>n  of  sixty  days  from  the  time  the  build- 
ing mentioned  in  the  statement  hereto  attached, 
and  made  a  part  of  this  account,  was  completed: 

To  materials  furnished  and  work  done  on  the 
building  known  as  the  Hotel  Rueger  in  the  city 
of  Richmond  at  the  northeast  comer  of  Ninth  and 
Bank  streets,  as  follows:  310-12-14  West  Pratt 
street,  Baltimore,  Maryland,  January  16.  1914. 
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F.  T.  Nesbit  ft  Oompanr,  New  York,  N.  T.,  to 
Pittsburg  Plate  OUuu  Co.,   Dr. 

To  eoDtract  furnishing  glass  and  glazing  In 
openings  Rueger's  Hotel,  Richmond.  Va...|3,600  00 

To  si>ecial  extra  changes,  authorized  letter 
of  June  23,  1913 33  00 


$3,633.00 
Credits. 

1913 
Sept.  24.     For  contra  representing 

cash   lost   by   us I        8  60 

Oct.    15.      Storage 2  97 

Oct  31.     Material  furnished  agreed 

to    1765 

Aug.  29.     Freight  on  Mdse 106 

June  80.     Hauling  glazed  each....      20  00 

Aug.  15.    Payment  in  cash 980  00 

Nov.    29.      Material    furnished    and 

agreed   to 14  85 

Nov.  14.    Payment  in  cash 1,820  44 

1914. 
Jan.  17.    Payment  In  cash.. $157  63 
Jan.    17.     Received    $1,000.00 

note— 2  months  and  on  due 

date— March    16,    1914,    re- 
ceived $500.00  cash  and  new 

note   payable   30   days   for 

$500.00   600  00    8.033  00       $500  00 


with  interest  at  6%  per  annum  from  March  16, 
1914,  evidenced  by  note  F.  T.  Neebit  4b  Co.,  Inc., 
due  April  16,  1914,  for  $500.00. 

State  of  Maryland,  City  of  Baltimore— to  wit: 

This  day  John  C.  Field,  local  manager  and  gen- 
•eral  agent  for  the  Pittsburg  Plate  Glass  Company, 
Incorporated,  personally  appeared  before  me,  Wil- 
liam Hissey,  Jr.,  a  notary  public  in  and  for  the 
«ity  and  state  aforesaid,  in  my  dty  aforesaid,  and 
made  oath  that  he  is  the  agent  for  the  said  cor- 
poration, and  that  the  matters  and  thinga  stated 
in  the  foregoing  account  are  true,  and  that  the 
eald  account  is  correct,  and  that  the  said  company 
claims  interest  thereon  from  the  16th  day  of  April, 
1914,  until  paid. 

My  commission  expiree  on  the  4th  day  of  May, 
1916. 

Oiven  under  my  hand  this  28th  day  of  March, 
1914. 

[Seal.]         William  Hissey,  Jr.,  Notary  Public. 

The  Pittsburg  Plate  Glass  Company,  a  corpora- 
tion created  by  the  laws  of  the  state  of  Pennsyl- 
vania, and  doing  business  in  the  state  of  Mary- 
land, being  subcontractor  under  F.  T.  Nesbit  A 
Company,  Incorporated,  general  contractor,  does 
hereby  declare  its  intention  of  claiming  a  lien  on 
All  that  certain  hotel  building,  known  as  Hotel 
Rueger's  lying  and  being  at  the  southeast  corner 
of  Ninth  and  Bank  streets,  in  the  city  of  Rich- 
mond. Virginia,  and  the  lot  or  piece  of  ground  and 
curtilage  appurtenant  to  the  said  building  front- 
ing on  said  Ninth  street  53  feet,  more  or  less, 
being  the  same  lot  conveyed  to  Hotel  Rueger,  In- 
corporated, by  William  Rueger.  by  deed  dated  Aug. 
29.  1912,  recorded  in  D.  B.  218-D.  p.  134.  Id  the  of- 
fice of  the  chancery  court  of  the  city  of  Richmond. 
Virginia,  to  which  deed  reference  is  hereby  made 
for  a  more  particular  description  of .  said  lot,  to 
secure  the  payment  of  five  hundred  dollars  ($500.00) 
with  interest  from  the  16th  day  of  April,  1914,  until 
paid,  being  a  debt  contracted  for  work  done  and 
materials  furnished  pursuant  to  a  certain  contract 
between  F.  T.  Nesbit  ft  Company,  incorporated, 
general  contractor,  and  the  said  Pittsburg  Plate 
Class  Company,  Incorporated,  subcontractor,  for 
work  and  labor  done  as  per  contract,  and  for  extra 
work  done,  and  the  materials  furnished  as  ordered, 
amounting  in  the  aggregate  to  the  said  sum  as 
shown  by  the  account  to  which  this  statement  Is 
attached,  for  the  construction,  repair,  and  improve- 
ment of  the  said  building  and  appurtenances  of 
which  Hotel  Rueger,  Incorporated,  is  the  owner 
or  reputed  owner,  and  at  the  Instance  and  request 
of  the  said  F.  T.  Nesbit  ft  Company,  Incorporated, 


being  the  general  oontraotor,  wUoh  aald  boildlnb 
situated  as  aforesaid,  was  completed  or  the  work 
thereon  terminated  wltliin  the  sixty  days  next  pre- 
ceding the  filing  of  this  claim.  And  the  said  Pitts- 
burg Plate  Glass  Company,  Incorporated,  claims 
therefor  a  Hen  on  the  said  building  and  land  as 
aforesaid,  froln  the  oommendtaient  of  said  build- 
ing for  the  aforesaid  sum  and  interest  according 
to  the  statute  in  such  cases  made  and  provided, 
and  the  said  claimant  herewith  files  an  account, 
showing  the  nature  and  character  of  the  work  done 
and  the  materials  furnished,  the  prioes  charged 
therefor,  the  payments  made,  and  the  balance  due 
verified  by  oath. 

In  witness  whereof  the  said  Pittsburg  Plate  Glass 
Company,  Incorporated,  has  caused  this  instrument 
to  be  signed  by  its  corporate  name  by  its  local 
manager  and  general  agent.  John  C.  Field,  this  28th 
day  of  March.  1914.  Pittsburg  Plate  Glass  Co., 
John  C.  Field,  Local  Manager  and  General  Agent 

State  of  Maryland,  City  of  Baltimore— to  wit: 

I,  William  Hissey,  Jr.,  a  notary  public  for  the 
city  aforesaid,  in  the  sUte  of  Maryland,  do  eerUfy 
that  John  C.  Field,  local  manager  and  general 
agent  of  the  Pittsburg  Plate  Glass  Company,  In- 
corporated, whose  name  is  signed  to  the  foregoing 
writing  bearing  date  on  the  28th  day  of  March. 
1914,  local  manager  and  general  agent,  acknowl- 
edged the  same  before  me  in  my  city  aforesaid. 

My  commission  expires  on  the  4th  day  of  May, 
1916. 

Given  under  my  hand  this  28th  day  of  March. 
1914. 

[SeaL]        William  Hissey,  Jr.,  Notary  Public 

Washington,  D.  C*,  January  28,  1914. 

Messrs.  F.  T.  Nesbit  ft  Co.,  Inc.,  116  Nassau  Street, 

N.    T.   C,    to   Standard   Bngineering   Company, 

Engineers  ft  Contractors,  Dr. 

An   account   showing   the   amount  and   character 

of  the  work  done  and  materials  furnished  by  the 

Standard  Bngineering  Co.,  subcontractor,  the  prices 

charged    therefor,    the    payments    made,    and    the 

amount  due. 

Rueger  Hotti. 

1.  To    contract    for    heating $5,80000 

2.  To  contract  tor  high  pressure  boilers •  2,920  00 

3.  To  coU  in  pent  house,  order  8A3/13 62  00 

4.  To  miscellaneous  changes  order  2/24/18..     110  00 

5.  To  change  in  piping  order  4/22/13 S5  00 

6.  To  plugging  radiator  outlets,  order  H.  T. 
Bamham 1000 

7.  To  disconnecting  and  reconnecting  kitchen 
fixtures  to  allow  tor  relaying  cement  fioer, 

order  Mr.  Flight  10/17/13 8120 

8.  To  covering  pipes  under  cigar  ease  order 
9/13/18    7  60 

9.  To   cutting   off   radiator   legs,    charge    to 

Natl.  Ftreprooflng  Co.,  order  tO/20A3......  20  00 

iO.  To  moving  radiator  In  ba'bM  shop 4  50 

11.  To  additional  radiation  for  roof  garden..  8  00 

12.  To  damage  to  pump.. ...••. .....•• 85  00 

$9.043  20 
Leas    payments 6,613  43 

Balance $2.4S9  75 

with  interest  at  6%  per  annum  from  the  28th  day  of 
January,  1914.  Of  this  balance  $1,000.00  is  evidenc- 
ed by  note  of  F.  T.  Nesbit  ft  Co.,  Inc.,  due  April 
21,  1914. 

District  of  Columbii^T^s: 

I.  Guy  H.  Johnson,  a  notary  public  in  and  for 
the  District  of  Columbia,  do  certify  that  S.  Frank- 
lin Gardner,  one  of  the  papers  doing  business 
under  the  firm  name  and  style  of  the  Standard  En- 
gineering Co.,  i;>ersonally  appeared  before  me  in 
my  said  District  and  made  oath  to  the  correct- 
ness of  the  foregoing  account. 

Given  under  my  hand  this  6th  day  of  March,  1914. 
[Seal.]  Guy  H.  Johnson,  Notary  Public. 

My  commission  expires  on  the  8d  day  of  Jan., 
1917.  Guy  H.  Johnson,  Notary  Public,  D.  G. 


Va,) 
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Claim  of  Ll«ii. 


8.  F.  Gardner,  B.  J.  ETwlng*  and  R.  Messier, 
partneni  trading  under  the  firm  name  and  style 
of  tbe  Standard  Engineering  Company,  contrautora, 
do  hereby  declare  their  intention  of  claiming  a  me- 
chanics' lien  on  all  that  certain  hotel  bnilding, 
known  as  "Hotel  Rueger."  lying  and  being  at  the 
southeast  corner  of  Bank  and  Ninth  streets  In  the 
city  of  Richmond,  Virginia,  and  the  lot  or  piece 
of  ground  and  curtilage  appurtenant  to  the  said 
building,  fronting  on  said  Ninth  street  fifty-three 
(53)  feet,  more  pr  lees,  and  running  back  between 
parallel  lines,  the  northern  one  of  which  is  the 
southern  line  of  Bank  street,  one  hundred  and  flye 
(105)  feet,  more  or  less,  being  the  same  lot  con- 
veyed to  Hotel  Rueger.  Incorporated,  by  William 
Rueger.  by  deed  dated  August  29,  1912.  recorded 
in  D.  B.  218— D.  p.  184,  In  the  office  of  the  chan- 
cery court .  of  the  city  of  Richmond,  Virginia,  to 
which  deed  reference  is  hereby  made  for  a  more 
particular  description  of  said  Int.  to  secure  the  pay- 
ment of  12.429.76,  with  interest  thereon  from  the 
28th  day  of  January.  1914,  until  paid,  being  a 
debt  contracted  for  work  done  and  materials  fur- 
nished as  shown  by  the  account  to  which  this  state- 
ment is  attached,  for  the  construction  and  improve- 
ment of  the  said  building  and  appurtenances,  of 
which  Hotel  Rueger,  Incorporated,  is  the  owner  or 
reputed  owner,  and  at  the  instance  and  request 
of  F.  T.  Nesblt  ft  CJompany,  Incorporated,  of  No. 
118  Nassau  street.  New  York,  they  being  the  gen- 
eral contractors  for  the  erection  of  said  building, 
which  said  building  situated  as  aforesaid  was  com- 
pleted or  the  work  thereon  terminated,  within  sixty. 
days  next  preceding  the  filing  of  this  claim.  And 
the  said  S.  F.  Gardner,  E.  J.  Ewing,  and  R.  Mee- 
aler,  doing  business  as  partners  under  the  firm  name 
and  style  of  the  Standard  Engineering  Company  In 
the  city  of  Washington,  D.  C,  as  aforesaid,  claim 
to  have  a  lien  on  the  said  building  and  the  lot  or 
piece  of  ground  and  curtilage,  appurtenant  to  the 
said  building  from  the  commencement  thereof  for 
the  aforesaid  sum  and  interest  according  to  the  stat- 
ute in  such  case  made  and  provided;  and  the  said 
claimant  herewith  files  an  account  showing  the  na- 
ture and  the  character  of  the  work  done,  and  the 
materials  furnished,  the  price  charged  therefor,  the 
payments  made,  and  the  balance  due,  verified  by 
oath. 

Witness  the  signature  of  the  said  Standard  En- 
gineering Company  this  6th  day  of  March,  1914. 
The  Standard  Engineering  (Company,  by  8.  Frank- 
lin Gardner. 

District  of  Oolumbiar^to  wit: 

T,  Guy  H.  Johnson,  a  notary  public  for  the  city 
of  Washington  and  the  District  of  Columbia,  do 
certify  that  S-  Franklin  Gardner,  a  member  of 
tbe  partnership  firm  of  the  Standard  Engineering 
Company,  whose  name  is  signed  to  the  foregoing 
writing  dated  the  6th  day  of  March,  1914,  has  ac- 
knowledged tbe  same  before  me  in  my  city  and 
District  aforesaid. 

Given  under  my  hand  this  6th  day  of  March,  1914. 
[Seal.l  Guy  H.  Johnson,  Notary  Public 

My  commission  expires  on  the  8d  day  of  Jan., 
1917. 

H.  R.  Miller,  of  Richmond,  for  appellant 
Warren-Ehret  Co. 

John  B.  Minor,  of  Ri(dimond«  for  appel- 
lant Standard  Engineering  Go. 

S.  S.  P.  Patteson.  of  Richmond,  for  appel- 
lant Pittsbnrg  Plate  Glass  Co. 

A.  W.  Patterson,  of  Richmond,  for  appel- 
lant H.  N.  Francis  &  Co. 

R.  E.  Scott  and  Williams  &  MuUen,  all  of 
Richmond,  for  appellee 

WHITTLE,  P.  On  July  2,  1912,  William 
Rueger,  the  then  owner  of  certain  real  estate 
located  at  the  southeast  corner  of  Ninth  and 


Bank  streets,  in  the  dty  <xf  Richmond,  en- 
tered into  a  written  agreement  with  F.  T. 
Nesbit  &  Co.,  Inc.,  builders,  for  the  construe* 
tion  on  the  above-mentioned  site  of  a  hotel 
building,  to  be  known  as  ''Hotel  Rueger." 
On  August  26,  1912,  the  Hotel  Rueger  was 
incorporated  under  the  name  of  "Hotel 
Rueger,  Inc.,"  and  took  over  the  real  estate 
and  the  building  contract.  The  building  was 
completed  about  March  14,  1914. 

A  large  number  of  subcontracts  were  let 
by  F.  T.  Nesbit  &  Co.,  Inc.,  for  parts  of  the 
work ;  and  when  the  building  was  approach- 
ing completion  It  became  financially  em- 
barrassed and  subsequently  went  into  bank- 
ruptcy. 

On  February  16,  1914,  H.  N.  Francis  & 
Co.,  Inc.,  a  subcontractor,  instituted  a  suit 
in  the  chancery  court  of  the  dty  of  Rich- 
mond against  Hotel  Rueger,  Inc.,  and  F.  T. 
Nesbit  &  Co.,  Inc.,  to  enforce  Its  mechanic*s 
lien ;  and  on  June  1,  1914,  a  decree  of  refer- 
ence was  entered  therein.  On  May  6,  1914. 
Engleby  &  Bro.,  Inc.,  another  subomtractor, 
filed  its  original  bill  in  the  same  court 
against  the  same  defendants  for  the  enforce- 
ment of  its  daim  of  lien,  and  an  order  of 
reference  was  made  therein,  on  February  2, 
1915.  And  on  June  4,  1914,  Hotel  Rueger, 
Inc.,  filed  its  bill  in  the  chancery  court 
against  F.  T.  Nesbit  &  Co.,  Inc.,  and  all  of 
the  subcontractors  who  had  filed  mechanics* 
liens,  setting  up  its  contract  with  F.  T.  Nes- 
bit &  Co.,  Inc.,  alleging  that  there  was  a  cer- 
tain balance  in  its  hands  due  to  the  general 
contractor,  and  that  various  subcontractors 
named  as  defendants  had  filed  mechanics' 
liens  against  the  real  estate,  and  praying 
that  all  of  said  lien  claimants  be  convened, 
the  validity  of  the  respective  claims  of  lien 
be  ascertained,  and  that  the  amount  in  the 
hands  of  Hotel  Rueger,  Inc.,  due  to  F.  T. 
Nesbit  &  Co.,  Inc.,  be  ascertained  and  applied 
to  the  payment  of  such  Hens  as  were  found 
to  be  valid. 

On  February  2,  1915,  the  cause  was  refer- 
red to  a  commissioner  (to  whom  the  other 
two  causes  as  above  mentioned  had  already 
been  referred),  and  the  three  causes  were  di- 
rected to  be  thereafter  heard  together. 
Among  other  inquiries,  the  commissioner  was 
directed  to  report  an  account  of  all  liens 
against  the  property. 

The  commissioner,  on  February  15,  1916, 
returned  his  report  showing  that  there  re- 
mained in  the  hands  of  the  owner  due  to 
F.  T.  Nesbit  &  Co.,  Inc.,  and  subject  to  the 
valid  liens  of  the  subcontractors,  the  sum  of 
14,359.79;  and  disallowing  upon  tedinical 
grounds  the  claims  of  lien  of  H.  N.  Frauds 
&  Co.,  Inc.,  Pittsburg  Plate  Glass  Company, 
and  Standard  Engineering  Company.  With 
respect  to  the  Warren-Bhret  Company's  claim, 
the  commissioner  reported  that  it  was  bar- 
red by  the  statute  of  limitations. 

From  the  decree  of  August  3,  1917,  over- 
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ruling  the  exceptions  of  the  aboye-named  par- 
ties to  the  report  of  the  commissioner  dis- 
allowing their  respective  claims  of  liens  up- 
on the  fund  in  controversy,  and  confirming 
the  report,  an  appeal  was  taken  to  this 
court,  and  the  cause  is  before  us  for  review. 
[1]  An  examination  of  outside  authorities 
shows  that  there  exists  a  hopeless  diversity 
of  opinion  as  to  whether  mechanic's  lien 
statutes  should  receive  a  liberal  or  strict 
construction.  We  believe  the  correct  rule 
dedudble  from  the  language  and  purposes 
of  our  statute  and  the  decisions  of  this  court 
with  respect  to  it  is  that  there  must  be  a 
substantial  comnllance  with  the  requirement 
of  that  portion  of  the  statute  which  relates 
to  the  creation  of  the  lien;  but  that  the 
provisions  with  respect  to  its  enforcement 
should  be  liberally  construed.  Thus,  section 
2478  of  the  Code  provides: 

''No  Inaccuracy  in  the  account  filed,  or  in 
the  description  of  the  property  to  be  covered  by 
the  lien,  shall  invalidate  the  lien,  if  the  prop- 
erty can  be  reasonably  identified  by  the  descrip- 
tion given  and  the  account  conform  substantial- 
ly to  the  requirements  of  the  tw6  preceding 
sections,  and  is  not  wiUfnlly  false." 

But  it  was  held  In  Oilman  v.  Ryan,  95  Va. 
494,  28  S.  E.  875,  that  in  order  to  obtain  the 
benefit  of  the  above  section  the  provisions  of 
sections  2476  and  2477  must  be  substantially 
complied  with.  See,  also,  Clement  v.  Adams, 
113  Va.  547,  75  S.  E.  294. 

[2]  It  may  also  be  observed  that  a  dis- 
tinction runs  through  the  authorities  In  re- 
gard to  the  particularity  required  in  speci- 
fying the  amount  and  character  of  the  work 
done  or  materials  furnished,  and  the  prices 
charged  therefor,  where  the  claim  rests  up- 
on open  account  and  where  the  work  done  or 
materials  furnished  were  contracted  for  as 
an  entirety.  More  particularity  of  statement 
isr  required  in  the  former  than  In  the  latter 
instance. 

[3, 4]  We  think,  too,  that  the  case  of  Tay- 
lor V.  Netherwood,  91  Va.  88,  20  S.  E.  888,  as 
construed  by  Purst-Keroer,  etc.,  Co.  v.  Wells, 
116  Va.  95,  81  S.  E.  22,  and  the  Virginia  case 
of  Breed  v.  Glasgow  Investment  Co.  (O.  C.) 
92  Fed.  768,  establishes  the  following  princi- 
ples in  the  construction  of  the  statute: 

(1)  That  the  statement  In  the  account  that 
certain  work  was  done,  or  materials  fur- 
nished, under  agreement,  or  contract  for  a 
specific  sum,  Is  equivalent  to  saying  that  it 
was  under  an  "express  contract,"  or  "was 
contracted  for  as  an  entirety." 

(2)  That  where  the  account  contains  such 
statement,  and  the  fact  that  the  work  or 
materials  were  contracted  for  as  an  entirety 
is  established  by  the  evidence,  a  general  state- 
ment of  the  fact  and  the  sum  charged  there- 
for under  the  contract  will  sufiice. 

[6]  Approaching,  then,  the  consideration 
of  the  liens  which  have  been  disallowed  by 


'the  commissioner  In  the  light  of  these  prin- 
ciples, we  find  the  first  item  in  the  account 
of  the  petitioner  in  error,  H.  N.  Francis  & 
Co.,  Inc.  (unquestionably  the  most  general 
in  statement  of  the  series):  "By  contract, 
$10,000.00.'*  It  may  well  be  that  this  item 
standing  alone  could  be  insufQcient  to  en- 
title the  claimant  to  relief  under  the  mechan- 
ic's lien  statute  (and  upon  that  theory  it  was 
rejected  by  the  commissioner);  but,  as  we 
have  seen,  it  does  not  have  to  stand  alone, 
and  whether  it  shall  stand  or  fall  depends 
upon  its  sufilciency  aided  by  the  evidence 
adduced  In  support  of  it.  It  should  be 
noted,  also,  that  the  account  on  its  face  bears 
evidence  of  the  character  of  work  in  which 
the  claimant  was  engaged  and  the  materials 
it  was  furnishing;  and  the  principle  is  ele- 
mentary that  the  entire  paper  must  be  looked 
to  and  read  together  in  giving  it  effect.  Die- 
bold  V.  Tatterson,  115  Va.  766,  771,  80  S.  B. 
585.  The  evidence  aliunde  shows  that  the 
contract  referred  to  was  a  standard  con- 
tract covering  several  pages  of  closely  printed 
matter,  and  abundantly  establishes  every- 
thing with  respect  to  the  item  that  reason- 
ably could  be  required.  As  to  the  remaining 
items  of  the  account,  without  discussing 
them  in  detail.  It  is  sufficient  to  say  that  the 
"extras"  called  for  appear  to  have  been  fur- 
nished upon  orders,  and  the  account  shows 
the  amount  and  character  of  materials  sup- 
plied and  prices  charged  for  each.  The  same 
may  be  affirmed  in  regard  to  the  account  for 
work  done;  the  nature  and  character  of  the 
work  and  the  price  charged  therefor  is  specif- 
ically set  out  as  to  eacdi  item.  Moreover, 
the  account  shows  payments  made,  and  the 
balance  due,  and  is  verified  by  the  oath  of  the 
claimant  or  its  agent,  with  a  statement  at- 
tached declaring  its  intention  to  claim  the 
benefit  of  the  lien,  and  giving  a  sufficient 
brief  description  of  the  property  upon  which 
the  lien  is  to  operate.  The  entire  account  Is 
in  substantial  conformity  to  the  statute,  and 
ought  to  have  been  upheld. 

What  has  been  said  of  H.  N.  Francis  & 
Ck)*s.  account  applies  wicn  more  force  to  the 
claims  asserted  by  the  Pittsburg  Plate  Glass 
Company  and  the  Standard  Engineering  Com- 
pany, whose  accounts  afford  illustrations  of. 
perhaps,  a  stricter  compliance  with  the  stat- 
ute (invoking  where  needed  the  aid  of  ample 
admissible  extrinsic  evidence)  than  the  first- 
mentioned  account.  Let  it  be  observed  of  all 
these  accounts  that  no  question  is  raised  as 
to  their  bona  fides.  They  were  disallowed 
upon  technical  grounds,  based  largely,  we 
conceive,  upon  a  too  literal  adherence  to 
some  of  the  langual^e  used  in  the  opinion  in 
Taylor  v.  Netherwood.  The  court  there 
was  dealing  with  the  facts  of  the  particular 
case,  and  held  the  account  sufficient;  but  it 
netiher  **decided,"  nor  "intended  to  decide," 
that  the  sufficiency  of  all  other  accounts  was 
to  be  measured  by  tne  account  ffied  in  that 
case. 
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The  reporter  will  set  out  all  three  of  these 
aocounts  in  reporting  the  case,  and  it  would 
serve  no  good  purpose,  and  uselessly  add  to 
the  length  of  the  opinion/  to  notioe  in  detail 
the  various  items  of  the  last-mentioned  claims. 
Both  should  have  been  allowed. 

Upon  the  case  as  a  whole,  our  conclusions 
may  be  summarized  as  follows: 

[6]  1.  That  there  is  no  personal  liability 
upon  the  Hotel  Rueger,  Inc.,  for  any  of  the 
liens  set  out  in  this  record.  When  notified 
of  the  H.  N.  Francis  &  Co.  claim  of  lien,  it 
set  apart  a  fund  sufficient  to  discharge  it; 
which  fund  was  afterwards  paid  into  court, 
and  is  now  the  subject  of  controversy. 

2.  That  the  commissioner  was  in  error  in 
rejecting  the  liens  of  H.  N.  Francis  &  Co., 
the  Standard  Engineering  Company,  and  the 
Pittsburg  Plate  Glass  Company,  on  the 
ground  of  deficiency  of  statement. 

[7]  3.  That  the  claim  of  Warren-Elhret 
Company  was  rightly  disallowed  because 
barred  by  the  six  months*  limitation. 

Section  2481  of  the  Code  provides  that  no 
suit  shall  be  brought  or  petition  filed  to  «i- 
force  a  mechanic*s  lien  after  six  months 
from  the  time  when  the  whole  amount  cover- 
ed by  the  lien  has  become  payable.  By  con- 
tract the  whole  amount  sought  to  be  covered 
by  the  Warren-Ehret  lien  became  i»ayable 
November  15,  1913,  and  the  six  months'  limi- 
tation expired  May  15,  1014.  The  suit  by 
Hotel  Rueger  to  which  this  claimant  was  a 
party  was  not  brought  until  June  4,  1914, 
too* late  to  stop  the  running  of  the  statute 
of  limitiitlons  as  to  that  lien.  Warren-Ehret 
Company  was  not  a  party  to  either  of  the 
other  two  suits,  and  the  account  of  Hens 
ordered  in  each  was  not  made  until  after  the 
lien  was  barred. 

4.  That  the  Engleby  &  Bro.  Company's 
daim,  to  the  extent  to  which  it  was  allowed, 
is  suflSciently  definite  within  the  meaning  of 
the  statute. 

F8]  5.  That  the  liens  allowed  must  share 
ratably  in  the  fund  on  deposit  to  the  order 
of  the  court,  after  first  deducting  therefrom 
the  cost  of  litigation  with  respect  to  the  al- 
lowed claims. 

For  these  reasons,  the  decree  of  the  chan- 
cery court  of  the  dty  of  Richmond,  appealed 
from,  will  be  affirmed,  in  so  far  as  It  denied 
personal  liability  on  Hotel  Rueger  for  any 
of  the  liens  asserted  in  this  case,  and  dis- 
allowed the  claim  of  Warren-Ehret  Com- 
imny,  and  allowed,  in  part,  the  claim  of  Ehi- 
gleby  &  Bro.  Company.  And  the  decree  will 
be  reversed  for  the  disallowance  of  the  liens 
of  H.  N.  Francis  &  Co.,  Inc.,  Pittsburg  Plate 
Glass  Company,  and  Standard  Engineering 
Company.  And  the  cause  will  be  remanded 
to  the  chancery  court  for  further  proceedings 
to  be  had  therein  not  in  conflict  with  the 
views  expressed  in  this  opinion. 

Affirmed  in  part ;  reversed  in  part 
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REYNOLDS  et  aL  v.  ADAMS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  Mabbiaqb  ^=s>40(4)  —  Pbesuuftion  — 
Cohabitation. 

Cohabitation  apparently  matrimonial  is  a 
strong  presumption  in  law  of  a  valid  piarriage, 
subject  to  rebuttal. 

2.  Mabbtaqe   ^=5>50(4)  —  Validitt  —  Suf- 

nOIBNCT  or  EVIDBNCB. 

Bona  fide  declarations  by  the  reputed  hus- 
band and  wife  that  they  were  married  in  anoth- 
er state,  made  ever  since  their  return  from  sudi 
trip,  cohabitation  until  the  husband's  death,  a 
general  reputation  of  marriage^  commencing 
after  such  alleged  marriage,  and  recognition  of 
the  marriage  by  the  parties  hostile  thereto,  held 
sufficient  to  show  the  existence  of  a  legal  mar^ 
riage. 

3.  Evidence  «=»121(8)  —  Adidssibilitt  — 
Declabations— Res  GESTiB. 

Declarations,  made  in  good  faith  by  parties 
claiming  to  be  husband  and  wife,  that  they 
were  married  in  another  state,  are  admissible 
in  evidence  as  part  of  the  res  gesttt  for  the 
purpose  of  showing  that  there  was  a  legal  mar- 
riage. 

4.  Mabbiaoe  ^s»40(10)  —  StnmoiENOT  o^ 
Evidence— Mabeiaoe  in  Anothsb  Statb^ 
Teshhony  of  Lkjensing  Clebk. 

Acta  N.  J.  1910,  p.  477,  §  3,  providing  for 
issue  of  marriage  licenses  to  nonresidents  by 
the  registrar  of  vital  statistics,  or,  if  there  be 
none,  the  city  derk,  testimony  by  a  dty  derk 
that  he  is  the  only  one  from  whom  a  license 
can  be  obtained,  referred  only  to  the  time  he 
testified,  and,  being  his  mere  opinion,  is  not 
evidence  suffident  to  repel  the  presumption  of 
a  valid  marriage  alleged  to  have  taken  place 
in  his  dty. 

5.  Mabbiaoe  ^=960(1)  —  Essentialci  of 
Pbooi^Intboduction  of  Wife  Into  So- 

CIETT. 

Whether  the  alleged  husband  ever  introduc- 
ed the  alleged  wife  into  sodety  as  his  wife  is 
immaterial  in  proving  the  marriage,  where  nd- 
ther  the  alleged  husband  nor  wife  moved  at  all 
in  social  life. 

6.  Mabbiaoe  ^s>60(1>— Aesumption  of  Hub- 
band's  Name— Infebence  fbom  Evidence. 

Where  no  evidence  was  introduced  showing 
that  the  alleged  wife  did  not  bear  her  alleged 
husband's  name  from  the  time  of  their  alleged 
marriage  until  she  married  a  second  time,  but 
there  was  evidence  showing  that  she  had  been 
introduced  by  the  alleged  husband  as  his  wife, 
that  after  his  death  she  had  executed  a  note  as 
his  wife,  and  that  the  general  reputation  was 
tiiat  she  was  his  wife,  it  will  be  inferred  that 
she  bore  her  reputed  husband's  name. 

7.  Appeal  and  Ebbob   ^s>934(1>— Pbesuicp- 

TION  AS  TO  CoBBECTNESS. 

Judgment  of  a  court  of  competent  jurisdic- 
tion wiU  always  be  presumed  to  be  right  until 
the  contrary  is  shown. 
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8.  Appeal  and  Esbob   ^=»1022(1)  —  Mastbb 

GOMHISSIONEB*S      ReFORI^BfFECT— WEIGHT 

Entitled  to. 
The  .report  of  a  master  commissioner,  con- 
firmed by  a  decree  of  the  court  below,  is  entitled 
to  great  weight,  and  should*  not  be  disturbed 
unless  dearly  at  variance  with  the  result  of 
the  evidence. 

9.  Pabtition  ^=>25(2)— Right  to  Partition 
—Rendering  Account  or  Debts— Person- 
al Estate— Necessity. 

In  suit  for  sale  of  real  estate  for  partition 
under  4  Va.  Code  1916,  |  2564,  it  was  not 
necessary  that  there  should  have  been  an  ac- 
count of  debts  against  the  personal  estate  of 
a  testatrix  under  whose  will  the  real  estate 
was  derived,  before  there  was  a  decree  of  sale 
thereof  for  partition. 

10.  Partition  ^s>88— Estates  Subject  to 
Partition— Estates  Subject  to  Charges. 

In  suit  for  sale  of  real  estate  for  partition, 
claim  or  liens,  if  any,  upon  the  land  by  defend- 
ants under  the  will  of  testatrix  from  whom 
such  land  was  derived,  may  be  asserted  under 
4  Va.  Code  1916.  |  2664,  and,  if  estabUshed, 
the  proceeds  of  sale  of  partition  applied  thereto. 

11.  Appeal  and  Err(»  ^s>20  —  Judgment 
^;?»251(1)  —  Scope  —  Limit  to  Issue  in 
Pleadings. 

Jurisdiction  of  the  court  below  being  limited 
to  the  issues  made  by  the  pleadings,  the  decree 
could  not  go  outside  of  the  issues  to  protect 
rights  of  parties  asserted  in  argument  but  not 
in  the  pleadings;  jurisdiction  of  the  appellate 
court  on  appeal  being  likewise  limited. 

Appeal  from  Circuit  Court,  King  and 
Queen  County. 

Suit  by  Annie  B.  A^ms  and  another 
against  Mary  Reynolds  and  others.  From  a 
decree  in  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

This  is  a  snit  for  the  sale  of  real  estate  for 
partition  tmder  section  2564  of  the  Code  as 
amended  (4  Pollard's  Code  of  Va.  1916).  The 
bill  was  filed  by  the  appellees,  the  first- 
named  appellee  an  adult,  claiming  to  be  the 
widow,  and  the  infant  appellee  claiming  to 
be  the  only  child  and  heir  at  law  of  one 
Arthur  Reynolds,  a  deceased  brother  of  the 
appellants.  Arthur  Reynolds  died  intestate. 
The  said  widow  after  his  death  married 
again  and  Is  now  Mrs.  Adams. 

The  real  estate,  known  as  the  ''Mount 
farm,"  was  devised  by  the  will  of  their 
mother  to  said  Arthur  Reynolds  and  Mary 
Reynolds ;  the  latter  being  one  of  the  appel- 
lants. The  will  also  contained  a  bequest  of 
*'too  hundred  dollars  a  peac"  to  T.  C.  and  E. 
M.  Reynolds,  the  two  other  appellants,  and 
provided  that  the  latter  "must  not  push 
them'*  (meaning  Arthur  and  Mary  Reynolds) 
•*for  the  money  till  they  can  pay  it  ♦  •  • 
and  If  Taylor"  (meaning  T.  C.  Reynolds) 
"eve  get  disable  and  wants  a  home  Arthur  | 


and  Mary  to  see  after  bime  and  to  see  that  h«> 
is  card  for." 

There  was  no  assertion  of  any  charge  or 
lien  on  the  real  estate  by  T.  C.  Reynolds  or 
E.  M.  Reynolds  under  the  provisions  of  said 
section  2564  of  the  Code  as  amended.  They 
filed  their  Joint  and  separate  answer  to  the 
bill  along  with  said  Mary  Reynolds,  and  the 
only  matter  upon  which  they  took  Issue  with 
the  bill,  or  made  any  issue  in  the  cause,  was 
upon  the  question  of  fact  as  to  whether  said 
Arthur  Reynolds  was  ever  legally  married 
to  the  said  adult  appellee.  This  fact  the  ap- 
pellants In  their  answer  denied,  and  they 
therein  took  the  position  that  the  said  adult 
appellee  was  never  a  lawful  wife,  and  there- 
fore was  not  entitled  to  any  dower  Interest 
In  the  share  of  Arthur  Reynolds  In  said  real 
estate,  and  that  the  said  Infant  appellee,  her 
child,  was  not  the  legitimate  child  of  said 
Arthur  Reynolds,  and  hence  did  not  inherit 
from  him  any  Interest  in  such  real  estate. 

In  her  deposition  in  the  cause  the  adult 
appellee  testifies:  That  when  she  was  12 
years  old  she  went  to  live  with  the  mother 
and  sister  of  Arthur  Reynolds  at  the  Mount 
farm  (which  was  then  and  thereafter  also 
the  home  of  Arthur  Reynolds).  That  she 
went  with  the  latter  from  such  home  to  be 
married.  (This  was  In  August  or  Sept^nher 
of  1911,  as  appears  from  other  testhncHoy  In 
the  cause).  That  they  went  first  to  Rich- 
mond, then  to  Petersburg.  That  they  were 
not  married  at  these  places  because  they 
could  not  get  a  license  and  had  to  come  |)ack 
to  said  home.  That  they  tbsa  went  to  Tappa- 
hannock.  That  Arthur  Reynolds  was  with 
her,  and  no  one  else.  That  they  took  boat  at 
Tappahannock,  and  that  he  carried  her  to 
Camden,  N.  J.,  as  she  understood.  That  they 
"were  married  there."  That  on  this  journey 
from  Tappahannock  to  Camden  they  changed 
boats  and  also  rode  on  cars.  That  from 
Camden  he  took  her  to  Philadelphia,  1235 
North  Tenth  street,  to  the  home  of  his  cousin* 
Mr&  Mary  Leader.  That  they  stayed  there 
for  four  months.  That  they  came  back  to 
Mount  farm  in  Virginia.  That  they  thereaft- 
er lived  on  such  farm  up  to  the  time  of  Arthur 
Reynolds'  death  (which  occurred  in  the  year 
1914,  as  shown  by  aQxer  evidence  in  the  rec- 
ord). That  while  in  Philadelphia,  and  after 
they  returned  to  Mount  farm,  Arthur  Reyn- 
olds always  recognized  her  as  his  wife. 
That  the  Infant  appellee  was  bom  at  Mount 
farm  about  13  months  after  the  time  of  the 
marriage  aforesaid.  That  from  her  birth  up 
to  the  time  of  his  death  Arthur  Reynolds 
recognized  the  infant  appellee  as  his  cdiild. 
That  witness  could  not  give  the  date,  but 
that  she  and  her  husband  were  married  on  a 
Sunday  morning  when  they  had' Just  gotten 
to  Camden.  That  she  does  not  think  that 
they  were  married  at  the  station.  That  (to 
use  the  words  of  witness)  **lt  was  In  front  of 
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a  large  brick  bnflding  that  was  fenced  aronnd '  lant  Mary  Reynolds  living  there  a  part  of 


with  iron  fencing  sndi  as  we  have  aronnd 
cemeteries,  only  It  was  a  stronger  fence." 
That  she  did  not  know  who  married  them. 
That,  when  they  got  to  Camden,  Reynolds 
left  her  standing  in  the  yard  and  wait  into 
the  building  mentioned.  That  she  conld  not 
tell  how  long  he  was  gone,  but  It  was  xiot 
▼ery  long.  That  after  an  absence  of  she 
supposed  15  or  20  minutes,  probably  longer, 
he  returned.  That  (to  again  use  her  own 
words)  "there  was  a  man  with  him  when  he 
came  back  who  married  us.  As  near  as  I  can 
get  at  it,  he  was  dressed  as  if  he  were  a 
preacher."  That  she  did  not  know  where 
Reynolds  got  the  license,  or  whether  he  did 
get  a  license,  but  that  Reynolds  "always  said 
he  had  one  and  if  necessary  he  would 
show  it" 

That  when  witness  and  her  husband  re- 
turned from  Philadelphia  the  appellants 
visited  their  home  at  Mount  farm,  and  treat- 
ed witness  as  the  wife  of  Arthur  Reynolds. 

No  other  witness  testified  to  the  factum 
of  the  marriage  in  question. 

There  were  two  other  witnesses  for  appel* 
lees  and  a  number  of  witnesses  for  appel- 
lants, including  the  testimony  of  all  three  of 
appellants  themselves,  none  of  whom  had 
any  personal  knowledge  oi^  the  subject  of 
the  marriage  in  question.  While  there  is 
some  conflict  In  such  testimony  for  appel- 
lants with  that  of  the  said  adult  appellee  and 
of  the  other  witnesses  for  appellees,  It  may  be 
safely  said  that  the  preponderance  of  all  the 
testimony  in  the  cause  establishes  in  a  con- 
vincing  way   the  following   facts,    namely: 

That  upon  their  return  from  the  Camden 
trip,  and  after  living  in  Philadelphia  as  stat^ 
ed  by  the  adult  appellee  in  her  testimony, 
both  the  latter  and  Arthur  Reynolds  made 
declarations  that  they  were  married  and  that 
they  had  been  married  in  Camden,  N.  J.  That 
they  lived  together  in  Philadelphia  at  the 
home  of  Arthur  Reynolds'  cousin  for  about 
four  months  immediately  following  the  al- 
leged marriage  and  afterwards  at  Mount 
farm,  as  man  and  wife,  and  from  thence  on 
In  the  same  relationship  until  Arthur  Reyn- 
olds' death,  a  period  of  about  three  years. 
That  their  general  reputation  In  the  com- 
munity of  Mount  farm  during  the  time  they 
lived  there  was  that  they  were  lawfully 
married.  That  such  living  together  was  ac- 
companied by  declarations  from  time  to 
time  by  both  Arthur  Reynolds  and  his  reput- 
ed wife  that  they  were  married.  That  Reyn- 
olds both  publicly  and  privately,  during  the 
whole  of  this  time,  both  in  Philadelphia  and 
at  the  farm,  recognized  apd  treated  his 
reputed  wife  as  his  lawful  wife.  That  even 
the  appellants  believed  until  after  the  death 
of  Reynolds  that  he  and  his  reputed  wife 
were  lawfully  married. 

That  appellants  during  the  lifetime  of 
Reynolds,  after  the  return  from  Philadelphia 
aforesaid,  visited  in  their  home — the  appel- 


the  time — and  believed,  as  aforesaid,  that 
Reynolds  and  his  reputed  wife  were  married 
and  recognized  and  treated  them  as  married 
people. 

The  testimony  shows,  however,  that  both 
before  and  after  the  reputed  marriage  there 
was  some  hostility  of  feeling  existing  be- 
tween the  appellants  and  the  adult  appellee, 
and  the  former  from  time  to  time  questioned 
her  rather  closely  as  to  where  and  when  she 
was  married,  and  by  the  time  of  their  broth- 
er Arthur  Reynolds'  death,  or  soon  after- 
wards, the  appellants  had  about  convinced 
themselves  that  no  legal  marriage  had  ever 
been  solemnised,  or  at  least  they  had  become 
skeptical  on  the  subject  and  felt  that  the 
reputed  wife  could  not  prove  any  such  mar- 
riage and  that  she  was  not  entitled  to  any 
share  In  their  deceased  brother's  estate  until 
she  did  prove  it 

That  such  hostile  feeling  existed  on  the 
part  of  appellants  is  clearly  shown  in  vari- 
ous ways  by  the  record.  To  illustrate:  One 
witness  testifies  that  when  Arthur  Reynolds, 
on  the  return  from  Philadelphia,  told  him 
that  he  and  his  reputed  wife  were  married, 
Reynolds  said:  "They  can  kick  as  much  as 
they  please,  but  It  is  all  over  now."  And,  in 
connection  with  the  controversy  over  wheth- 
er the  reputed  wife  was  entitled  to  any  share 
of  the  personal  estate  of  Arthur  Reynolds 
after  his  death*  appellants  daim  that  the 
reputed  wife  then  admitted  that  she  had 
never  been  married  to  their  deceased  broth- 
er. Indeed,  one  of  appellants  testifies  posi- 
tively that  she  made  such  admission  to  the 
sheriflT,  who  was  the  administrator  of  Ar- 
thur Reynolds'  estate,  and  that  she  stated  to 
such  administrator  that  she  could  not  claim 
any  share  of  such  estate.  But  the  testimony 
of  the  administrator  clears  up  this  matter. 
His  testimony  on  that  subject  is  as  follows: 

''She  told  me  that  she  had  thought  that  she 
was  married  to  Arthur  Reynolds,  but  that 
those  people"  (meaning  appellants)  "had  ac- 
cused her  of  not  being  married  to  him  and  she 

was  afraid  that could  not  prove  it.     She 

said  she  left  home  to  get  married  and  bad 
never  traveled  before,  went  to  several  cities, 
and  stood  up  before  what  Mr.  Reynolds  said 
was  a  preacher,  but  she  could  not  say  even 
what  city  that  was,  only  what  he  told  ben" 

And  it  is  apparent  from  the  testimony  of 
such  administrator  that  she  did  not  claim 
any  share  in  the  personal  estate  because  of 
what  she  then  felt  was  her  lack  of  proof  of 
her  marriage,  not  because  of  any  admission 
that  the  marriage  had  not  in  fact  occurred. 

And  the  last-mentioned  witness  throws  fur- 
ther light  upon  the  case  in  his  answer  to 
the  question  as  to  whether  or  not  Arthur 
Reynolds  ever  admitted  in  his  presence  that 
said  reputed  wife  was  his  wife.  That  an- 
swer is  as  follows: 

"He  did.  I  went  to  his  home  to  serve  a  war- 
rant on  him  for  Mr.  Taylor  Reynolds"  (who 
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is  T.  C.  Reynolds,  one  of  appellants),  "and  he 
said  he  had  practically  lived  in  hell  ever  since 
he  married  that  woman,  and,  if  I  wanted  to 
know  the  bottom  of  the  whole  matter,  that  was 
it.  The  family  were  mad  with  him  because  he 
married  her." 

There  is  some  testimony  for  appellants  to 
the  effect  that  said  reputed  wife  made  in- 
consistent statements  at  times  when  she  was 
being  questioned  as  to  where  the  marriage 
was  solemnized,  but  such  testimony  bears  in- 
ternal evidence  that  such  statements  as  to 
the  place  of  the  marriage  were  either  made 
in  joke  or  were  misunderstood ;  and  it  is  sig- 
nificant that  all  of  such  testimony  shows 
that  the  reputed  wife  at  all  time»  and  con- 
sistently stated  that  she  was  married  and 
married  on  the  Camden  trip,  before  the  re- 
turn aforesaid  to  the  farm,  and  such  testi- 
mony shows  that,  whenever  the  subject  was 
seriously  talked  of,  she  adhered  to  the  state- 
ment that  she  was  married  at  Camden,  N. 
J.,  as  the  place  was  called  by  her  reputed 
husband. 

There  is  testimony  for  appellants  relied  on 
by  them  to  show  that  an  illicit  relationship 
existed  between  Arthur  Reynolds  and  the 
adult  appellee  before  their  reputed  marriage, 
from  which  the  inference  is  sought  to  be 
drawn  that  the  subsequent  reputed  marriage 
was  but  a  cloak  for  the  continuance  of  such 
relationship,  and  there  is  oral  testimony  in 
the  record  to  the  effect  that  a  warrant  of 
some  kind  was  sworn  out  by  the  father  of 
the  adult  appellee  just  before  she  and  Arthur 
Reynolds  left  home  in  1911,  to  be  married. 
But  the  warrant  seems  to  have  been  lost  or 
destroyed;  at  any  rate,  it  is  not  produced, 
its  contents  are  not  proved,  and  the  evidence 
on  the  subject  falls  far  short  of  establishing 
the  existence  of  the  illicit  intercourse  claim- 
ed by  appellants  to  have  existed.  And  there 
was  no  prosecution  of  the  warrant,  nor  of 
any  such  charge,  after  such  reputed  mar- 
riage. On  their  return  home  aforesaid,  the 
parties  lived  openly  together  as  man  and 
wife  until  the  death  of  the  reputed  husband, 
as  aforesaid,  unmolested  by  prosecution  or 
any  charge  of  illicit  cohabitation,  and  were 
visited  and  regarded  by  appellants  them- 
selves as  lawfully  married,  although  they 
were  hostile  to  the  reputed  wife  as  afore- 
said. 

On  the  factum  of  the  marriage,  the  appel- 
lants have  introduced  in  evidence  the  deposi- 
tion of  the  person  who  was  city  clerk  of  Cam- 
den, N.  J.,  and  had  been  such  for  a  period  of 
seven  years,  including  the  year  1911.  He 
testified  on  April  2,  1917,  and  his  testimony 
is  to  the  effect  that  his  office  is  the  only  of- 
fice in  the  dty  of  Camden,  N.  J.,  from  which 
license  to  marry  can  be  obtained;  that  his 
marriage  record  does  not  show  that  a  mar- 
riage license  was  issued  from  his  office  for 
the  marriage  of  the  parties  in  question ;  that 
his  office  is  not  open  on  Sundays ;   and  that 


it  Is  not  customary  to  issue  marriage  licenses 
on  Sunday. 

The  statute  of  New  Jersey  on  the  sub- 
ject (Acts  1910,  p.  477,  I  3)  provides  as  fal- 
lows: 

"If  both  of  the  parties  to  the  proposed  mar- 
riage are  nonresidents  of  the  state,  such  license 
shall  be  obtained,  if  the  proposed  ceremony  is 
to  be  performed  within  any  dty,  borough,  town 
or  other  municipality  of  this  state,  from  the 
registrar  of  vital  sti^tistics,  if  there  be  such  of- 
ficer, and  if  not,  then  from  the  clerk  of  such 
city,  borough, .  town  or  other  munidpality.' 


>• 


There  was  a  decree  of  reference  in  the 
cause  for  Inquiry  and  report,  among  other 
things,  upon  who  are  the  heirs  of  Arthur 
Reynolds,  deceased. 

There  was  no  inquiry  or  report  of  the  per- 
sonal estate  of  said  testatrix,  or  of  the  debts 
or  demands  against  it  or  against  the  estate 
of  Arthur  Reynolds,  deceased,  or  of  the  liens 
resting  upon  the  real  estate  aforesaid. 

There  was  a  master  commissioner's  report 
filed  in  execution  of  said  decree  of  reference, 
by  which  it'  was  reported,  among  other 
things,  that  the  heirs  of  Arthur  Reynolds  are 
a  daughter,  who  is  the  infant  appellee,  and  a 
widow,  who  is  the  adult  appellee. 

The  appellants  filed  but  one  exception  to 
the  commissioner's  report,  and  that  was  to 
the  report  tlierein  that  the  infant  api)ellee 
is  an  heir  of  Arthur  Reynolds,  and  that  the 
adult  appellee  is  his  widow,  and  allege  that 
the  latter  was  never  legally  married  to  Ar- 
thur Reynolds,  and  that  hence  she  is  not  his 
legal  widow  and  that  said  infant  is  not  his 
legitimate  child. 

The  decree  under  review  overruled  said  ex- 
ception and  confirmed  sudi  report,  ascertain- 
ed the  interests  of  appellees  in  the  real  es- 
tate aforesaid  accordingly,  and  decreed  a  sale 
of  the  land  for  partition. 

Isaac  Diggs,  of  Richmond,  and  J.  W.  Fleet, 
of  Biscoe,  for  appellants. 

6.  B.  White,  of  Richmond,  H.  I.  Lewis,  of 
West  Point,  and  J.  D.  Mitchell,  of  Walkercon, 
for  appellees. 

SIMS,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  raise  the 
questions  which  will  be  considered  and  pass- 
ed upon  in  their  order  as  stated  below. 

[1]  1.  Does  the  preponderance  of  the  evi- 
dence in  the  cause  establish  that  there  was 
a  valid  marriage  of  Arthur  Reynolds  and 
his  reputed  wife,  the  adult  app^ee,  under 
the  statute  law  of  New  Jersey? 

As  said  by  this  court  in  Womack  t.  Tank- 
ersley,  78  Va.  242: 

"Marriage  is  a  civil  contract,  and  its  existence 
may  be  shown  like  that  of  any  other  fact.  The 
production  of  the  marriage  registry,  or  certifi- 
cate, or  of  a  person  present  at  its  celebration* 
is  not  absolutely  necessary.  In  a  criminal  pros- 
ecution the  acts  and  admissions  of  the  prisoner, 
coupled   with  cohabitation   and  recognition,   is 
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sufficient  evidence  of  marriage  to  procure  his 
conviction.  Warner's  Case,  2  Va.  Gas.  [4  Va.] 
d5 ;    Oneale's  Case,  17  Gratt.  (68  Va.)  582. 

'*  •  •  ♦  Such  admissions  of  a  prior  mar- 
riage in  another  state  are  sufficient  evidence 
of  such  marriage,  without  proving  the  marriage 
to  have  taken  place  agreeably  to  the  laws  of 
the  state.  Such  admissions  and  acts  are  com- 
petent evidence,  not  only  of  the  fact  of  mar- 
riage, but  also  of  its  validity,  under  tiie  *lex 
loci  contractus.'  Rex  v.  Inhabitants  of  Bramp- 
ton, 10  East  R.  282;  Hemmings  v.  Smith,  4 
Douglas,  R.  33 ;  3  Waterman's  Archibold,  618 ; 
and  Bird's  Case,  21  Gratt  (62  Va.)  800. 

"And  the  same  authorities  establish  that,  in 
all  cases  where  the  issue  is  the  existence  of  the 
fact  of  the  marriage,  the  rule  of  evidence  is  the 
same  in  civil  as  in  criminal  proceedings." 

The  case  quoted  from  was  a  dvll  case, 
t>eiDg  a  suit  for  partition  of  real  estate,  and 
involved  the  question  of  the  legitimacy  of 
the  plaintiff.  The  only  evidence  to  prove  the 
marriage  of  her  father  and  mother  was  that 
the  father  asked  for  the  mother  in  marriage 
and,  being  refused,  requested  a  sister  to  ac- 
company them  when  they  went  away  to  be 
married,  and,  the  sister  declining  to  go,  they 
went  away  from  home  to  be  married;  were 
gone  ten  days ;  on  their  return  they  both  said 
they  had  been  married  in  the  adjoining  state 
of  North  Carolina;  they  cohabited  as  man 
and  wife  a  few  days  until  the  return  of  the 
father  to  the  Ck)nfederate  Army,  and  were 
recognized  as  such  by  the  immediate  family ; 
the  father,  being  wounded  in  battle,  died 
about  a  month  thereafter,  without  ever  re- 
turning home;  the  following  February  the 
mother  gave  birth  to  the  plaintiff;  the  moth- 
er was  thereafter  recognized  as  the  widow 
of  the  deceased  soldier  by  her  immediate 
family  and  by  the  Confederate  military  au- 
thorities, from  whom  as  such  widow  she  drew 
rations,  and  the  plaintiff  was  from  her  birth 
recognized  as  the  legitimate  child  of  her  fa- 
ther by  such  immediate  family.  But  a  broth- 
er of  her  deceased  mother  appeared  as  a 
witness  in  the  case,  and,  as  said  in  the  opin- 
ion of  the  court,  testified  "to  facts,  in  the 
most  positive  manner,  which,  if  true,  fixed 
npon  his  aged  mother  the  crime  of  perjury, 
and  upcm  his  dead  sister  the  character  of 
a  public  prostitute,  and  upon  his  own  niece 
*  •  •  the  stigma  of  illegitimacy.  His 
testimony  is  not  only  positive  that  there 
was  no  such  marriage  ^  ^  *  as  claimed, 
bnt  he  states  as  facts  things  which,  if  true, 
Vould  tend  strongly  to  establish  that  it  was 
a  physical  impossibility;  facts  directly  in 
conflict  .with  the  testimony  of  his  mother 
and  sister.  ♦  ♦  ♦ "  It  further  appears 
in  that  case  that,  the  next  year  after  the 
death  of  the  father,  there  was  a  qualifi- 
cation of  a  guardian  of  the  plaintiff  and  of 
two  children  of  her  father  by  a  prior  mar- 
riage, and  in  the  guhrdianship  bond  the 
three  children  were  styled  "the  orphans  of 
C.  H.  Womadt,  deceased" — ^the  father  afore- 
said.    On  this  bond  the  brother,  who  was 
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the  adverse  witness  aforesaid,  was  surety. 
The  mother  of  the  plaintiff,  that  same  year, 
namely,  the  year  next  following  the  birth 
of  the  plaintiff,  executed,  acknowledged,  and 
recorded  a  deed  relinquishing  in  favor  of 
said  three  children  her  dower  interest  in 
the  lands  of  which  the  father  died  seized  and 
possessed;  and  thereafter  made  a  second 
marriage  and  subsequently  died.  There  was 
other  evidence  for  defendants  which  is  not 
set  out  in  the  report  of  the  case,  but  as  to 
which  the  court  says  in  Its  opinion: 

"  ♦  •  ♦  It  is,  if!  its  character,  pointedly  in 
conflict  with  the  evidence  favoring  the  marriage, 
though  circumstances  were  elicited  which 
strongly  tend  to  diminish  its  force  in  respect 
to  credibility,  and,  viewed  as  a  whole,  it  is 
insufficient  to  satisfy  us  that  the  decree  com- 
plained of  is  plainly  wrong." 

This  court  in  such  case  affirmed  the  de- 
cree of  the  court  below  holding  that  the 
proof  established  that  the  marriage,  which 
took  place  in  another  state,  was  a  legal  mar- 
riage. 

As  said  by  this  court  in  the  case  of  Eld- 
red  V.  Eldred,  97  Ya.  at  page  625,  34  S.  E. 
at  page  484  (which  was  also  a  suit  for  par- 
tition of  real  estate): 

''The  presumption  of  marriage  from  cohabita- 
tion apparently  matrimonial  is  one  of  the 
strongest  presumptions  known  to  the  law.  This 
is  especially  true  in  a  case  involving  legitimacy. 
The  law  presumes  morality;  marriage,  and 
not  concubinage;  legitimacy,  and  not  bastardy. 
Where  there  is  enough  to  create  a  foundation 
for  the  presumption  of  marriage,  it  can  be  re- 
pelled only  by  the  most  cogent  and  satisfactory 
evidence.  Haynes  v.  McDermott,  91  N.  Y.  4S1 
[43  Am.  Rep.  677]." 

It  is  also  true,  however,  as  said  in  the 
last-cited  case  (97  Va.  at  page  699,  34  S.  E. 
at  page  478),  that — 

"•  •  •  Cohabitation  and  repute  do  not 
constitute  marriage.  They  are  only  evidence 
tending  to  raise  a  presumption  of  marriage,  and, 
like  any  other  presumption  of  fact,  may  be 
overcome  by  countervailing  evidence.  White  v. 
White,  23  Pac  276,  7  L.  R.  A.  801.  82  Cal.  427 ; 
Cartwright  v.  McGowan,  121  111.  388,  12  N.  B. 
737  [2  Am.  St  Rep.  105];  Waddingham  v. 
Waddingham,  21  Mo.  App.  609;  Barnum  ▼. 
Bamum,  42  Md.  296;  and  Com.  v.  Stump,  53 
Pa.  St.  132  [91  Am.  Dec.  198]." 

See,  to  the  same  effect,  26  Gyc.  882,  883, 
888. 

And  In  Eldred  ▼.  Eldred  this  court  held 
that  the  evidence  therein  was  insufficient 
to  raise  the  presumption  of  a  legal  marriage. 
But  there  the  cohabitation  as  man  and  wife 
did  not  follow  immediately  upon  the  alleged 
marriage  trip.  The  relation  of  the  alleged 
wife  to  the  alleged  husband  before  such 
trip  was  that  of  housekeeper,  and  continued 
to  be  such  for  about  a  year  after  such  trip, 
and  until  it  had  come  to  the  ears  of  the  al- 
leged husband  that  his  neighbors  were  talk- 
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ing.  of  their  Uvlng  improperly  together ;  and 
it  was  not  until  it  was  evident  that  a  child 
was  about  to  be  bom  that  declarations  were 
made  by  the  alleged  husband  that  they  had 
been  married.  No  excuse  was  given  in  evi- 
dence for  the  keeping  of  the  alleged  mar- 
riage a  profound  secret  till  the  conduct  of 
the  parties  had  given  rise  to  a  scandal  in 
the  community.  There  was  no  general  rep- 
utation of  marriage  accompanying  the  co- 
habitation, as  soon  after  its  inception  as 
such  reputation  could  be  reasonably  expected 
to  arise;  and  the  rule  was  applied  that — 

"Cohabitation  alone  is  not  suflScimt  proof  of 
marriage,  nor  sufficient  to  raise  the  presump- 
tion of  a  marriage."  Eldred  v.  Eldred»  supra, 
97  Ya.  at  page  626,  34  S.  E.  at  page  484. 

On  the  contrary,  in  that  case  the  general 
reputation  of  the  parties  was  that  they 
were  not  married,  imtil  after  the  alleged 
husband  set  about  silencing  the  neighbor- 
hood gossip  by  the  expedient  of  alleging 
the  existence  of  a  marriage  as  aforesaid. 
Moreover,  in  that  case  it  was  clearly  proved 
that  the  cohabitation  in  its  beginning  was 
illicit,  and  the  presumption  was  applied  that 
such  a  cohabitation  is  presumed  to  continue 
to  be  illicit  "until  that  presumption  is  over- 
come by  distinct  proof  of  marriage*'--H*iting 
authorities.  And  there  were  other  facts  in 
that  case  which,  not  only*  seriously  impeach- 
ed the  good  faith  of  the  declarations  of  the 
alleged  husband  and  wife  concerning  the  ex- 
istence of  a  marriage,  but  also  the  good 
faith  and  credibility  of  important  witnesses 
who  testified  la  support  of  the  marriage. 
And  the  proof  by  the  clerk  of  the  court  in 
Washington,  having  official  charge  of  such 
matters,  was  unequivocal  that  no  license 
was  Issued  in  Washington  for  the  marriage 
of  these  parties. ' 

[2,  3]  We  come  now  to  the  application  of 
the  law  to  the  facts  of  the  case  before  us. 
Those  facts,  so  far  as  deemed  material,  ap- 
pear from  the  statement  preceding  this  opin- 
ion. We  are  of  opinion  that  in  this  case  the 
declarations  of  the  reputed  husband  and  wife 
concerning  the  factum  of  the  marriage  were 
made  in  good  faith  and  not  to  serve  an  ul- 
terior purpose,  as  in  Elldred  v.  Eldred,  supra, 
97  Va.  606,  34  S.  E.  477.  And  such  decla- 
rations accompanied  the  cohabitation  from 
the  return  of  the  parties  home  from  their 
marriage  trip,  and,  unlike  the  Eldred  v.  Eld- 
red case,  the  cohabitation  immediately  fol- 
lowing the  alleged  marriage  was  matrimo- 
nial, and  such  cohabitation  was  accompanied 
by  the  general  repute  of  marriage  as  soon 
after  the  inception  of  the  cohabitation  as 
such  repute  could  be  reasonably  expected  to 
arise.  And,  being  made  in  good  faith,  such 
declarations  furnish  evidence  of  the  most 
convincing  character  of  the  existence  of  a 
legal  marriage,  and  having  been  made  as 
a  part  of  the  res  gestoe,  they  were  admissible 
in  evidence  for  that  purpose.    Moreover,  in 


the  case  before  us  there  was  the  admitted 
belief  of  the  family,  including  members  of 
it  hostile  to  the  marriage,  that  such  mar- 
riage existed,  and  their  recognition  of  it 
until  the  death  of  the  reputed  husband,  not- 
withstanding such  hostility. 

The  question  under  consideration  is  not 
free  from  difficulty.  The  case  is  one  near 
the  border  line  between  validity  and  inva- 
lidity' of  marriage,  depending  for  proof  upon 
the  presumption  arising,  from  reputation  and 
recognition  of  marriage.  As  appears  from 
the  authorities  on  the  subject,  among  the 
prominent  features  which  characterize  proof 
which  is  sufficient  to  establish  that  such  a 
valid  marriage  exists  are  the  following, 
namely ;  That  the  declarations  (which  must, 
of  course,  have  been  deliberate  and  have 
been  a  part  of  the  res  gestse)  were  made  in 
good  faith ;  that  the  cohabitation  must  have 
been  matrimonial,  L  e.,  in  the  relationship 
of  husband  and  wife,  and  not  of  master  and 
servant  or  in  some  other  relationship;  that 
the  family  recognition,  where  that  exists, 
must  have  been  bona  fide;  and  the  general 
reputation  in  favor  of  the  marriage  must 
have  existed  along  with  the  cohabitation  as 
soon  after  the  inception  of  the  cc^abitatioQ 
as  it  could  be  reasonably  expected  to  arise. 
As  appears  from  the  statement  preceding 
this  opinion,  all  of  these  features  were  pres- 
ent in  the  case  under  consideration.  We  can- 
not say,  therefore,  that  the  court  below  was 
wrong  in  its  conclusion  that  the  marriage 
in  question  was  a  legal  and  valid  marriage. 

[4]  It  is  true  that  the  testimony  of  the  city 
derk  of  Camden  set  forth  in  the  statement 
above  goes  very  far  towards  proving  that 
no  marriage  license  was  obtained  for  or  ex- 
isted at  t^e  time  of  the  alleged  marriage. 
But  the  testimony  of  the  clerk  is  not  unequiv- 
ocal. His  testimony,  when  closely  examin- 
ed, goes  no  farther  than  saying  that  his 
office  was  the  only  office  in  the  dty  d  Cam- 
den, N.  J.,  from  which  license  to  marry 
could  be  obtained  at  the  time  he  testified, 
which  was  on  April  2,  1917.  He  does  not 
undertake  to  say  that  there  was  no  office 
of  registrar  of  vital  statistics  in  that  city 
in  1911,  when  the  marriage  in  question  is 
said  to  have  occurred.  And,  as  noted  in 
the  above  statement  of  facts,  the  statute  of 
New  Jersey  on  the  subject  designated  the 
registrar  of  vital  statistics  of  Camden  as 
the  proper  officer  to  issue  such  a  license  as 
that  in  question,  and  only  in  event  that  no 
such  officer  existed  was  the  derk  authorized 
to  issue  the  license.  Moreover,  condusions, 
such  as  that  aforesaid  embodied  in  the  tes- 
timony jof  the  clerk,  to  the  effect  that  no 
one  dse  had  the  authority  to  do  ii  certain 
act,  are  so  patently  matters  of  oi^nion,  and 
of  opinion  so  general  in  its  nature,  tliat  they 
do  not  furnish  very  satisfactory  or  oonvino 
ing  evidence,  even  when  admitted  in  evidence 
without  objection,  espedally  when  they  are 
not  explidt  as  to  time^     Hence  we  are  of 
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opinion  that  said  testimony  of  the  clerk  does 
not  furnish  that  "most  cogent  and  satisfao 
tory  evidence"  which  is  requisite,  as  afore- 
said, to  repel  the  presumption  of  marriage 
which  arose  in  the  case  before  us  "from 
cohabitation   apparently    matrimonial.*' 

[5]  It  is  further  urged  in  behalf  of  appel- 
lants that  there  is  no  evidence  In  the  cause 
that  the  alleged  husband  Introduced  the  al- 
leged wife  into  4M)ciety  as  his  wife.  This  is 
true,  if  by  "society"  is  meant  social  life. 
And  it  is  also  true  that  there  are  authorities 
which  hold  that  the  fact  that  the  man  intro- 
duces the  woman  in  society  as  his  wife 'is 
a  fact  to  be  considered  as  evidence  of  mar- 
riage. 26  Cyc.  883;  Robinson  v.  Robinson, 
188  la  371,  58  N.  E.  906.  But  plainly  this 
cannot  be  an  essential  element  of  proof  of 
marriage  in  such  cases  as  that  which  we 
are  considering.  Where  there  is  the  intro- 
duction of  the  woman  into  social  life  by 
the  man,  whether  he  introduced  her  as  his 
wife,  or  as  occupying  some  other  relation- 
ship to  him,  would,  of  course,  be  a  very 
pertinent  fact  But  where  neither  the  alleg- 
ed husband  nor  wife  moved  at  all  in  social 
life,  as  was  true  of  such  parties  in  the 
cause  before  us,  it  is  manifest  that  the  ab- 
sence of  proof  of  introduction  of  the  .woman 
Into  such  society  by  the  man  is  immaterial. 

[f ]  It  is  further  urged  in  behalf  of  appel- 
lants that  there  is  no  evidence  in  the  cause 
that  the  reputed  wife  assumed  her  reputed 
husband's  name.  There  is,  indeed*  no  ex- 
press proof  of  this.  But  it  seems  a  neces- 
sary inference  from  the  testimony  in  the 
cause.  It  is  difficult  to  escape  the  Inference 
from  the  proof  in  the  record,  which  is  that 
Arthur  Reynolds  introduced  the  adult  appel- 
lee to  two  merchants  "as  his  wife" ;  that  her 
general  reputation  was  that  of  being  "his 
wife";  and  especially  from  the  testimony  of 
one  of  such  merchants  to  the  effect  that  after 
the  death  of  Arthur  Reynolds  a  note  was 
given  in  his  favor  for  a  debt  the  deceased 
owed  him  and  for  dothes  for  deceased  to  be 
burled  in,  which  note  was  executed  "by 
his  wife"  and  another  person.  And  no  point 
seems  to  have  been  made  anywhere  in  the 
pleadings  or  in  the  taking  of  depositions  that 
the  alleged  wife  did  not  bear  the  name  of 
her  alleged  husband  from  the  time  of  their 
alleged  marriage,  until  she  married  the  sec- 
ond time.  And  the  consideration  of  the  fa- 
tal effect  upon  the  cause  of  the  appellees  of 
her  bearing  a  different  name  during  such 
time,  and  of  the  ease  with  which  such  a 
fact  could  have  been  expressly  shown  by  ap- 
pellants, if  it  were  a  fact,  is  convincing  to 
our  minds  that  no  such  fact  existed.  The 
frequent  reference  in  the  record  to  the  adult 
appellee  as  "Mrs.  Adams"  is  explained,  of 
course,  by  the  fact  that  she  had  married  a 
second  time  and  was  Mrs.  Adams  when  the 
suit  was  Instituted  and  when'  the  depositions 
were  taken. 
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[7]  On  the  whole,  we  are  not  satisfied  that 
there  is  any  error  ixi  the  decree  under  re- 
view upon  the  question  we  have  under  con* 
slderatlon. 

As  said  by  this  court  in  the  case  of 
Womack  v.  Tankersley,  supra  (78  Va.  242): 

"The  judgment  of  a  court  of  competent  juris- 
diction will  always  be  presumed  to  be  right. 
And  a  party  in  an  appellate  court  alleging  error 
must  show  error,  else  the  presumption  in  its 
favor  will  prevail." 


Again,  in  Shipman  v.  Fletcher,  01  Va.  487, 
22  S.  E.  463,  this  court  said: 

"The  judgment  of  a  court  of  competent  juris- 
diction is  justly  entitled  to  great  weight.  It  is 
always  presumed  to  be  right  until  the  contrary 
is  shown." 


[8]  And  in  the  cause  before  us  we  have  not 
only  the  decree  of  the  court  below,  in  appel- 
lee's favor  upon  the  question  under  consid- 
eration, but  such  a  decree  confirming  a  mas- 
ter commissioner's  report  so  holding  ui)on 
conflicting  evidence  of  depositions  of  witness- 
es filed  along  with  the  record,  as  appears 
from  the  decree  under  review,  from  which 
we  infer  that  such  evidence  was  taken  be- 
fore the  commissioner  in  person,  although 
there  are  no  captions  to  the  depositions  or 
certificates  of  the  taking  of  the  depositions 
to  disclose  what  is  the  fact  as  to  this  matter. 
If  the  latter  be  the  fact,  the  rule  is  well 
settled  that  the  report  of  the  commissioner 
is  entitled  to  great  weight,  and  should  not 
be  disturbed  unless  clearly  at  variance  with 
the  result  of  the  evidence.  Cottrell  v.  Math- 
ews, 120  Va,  847,  92  S.  E.  808. 

The  question  under  consideration  must 
therefore  be  anawered  in  the  negative. 

Having  reached  this  conclusion,  it  becomes 
unnecessary  for  us  to  consider  the  question 
of  whether  there  was  a  common-law  mar- 
riage in  the  case  under  review,  br  whether, 
if  there  was,  it  would  be  recognized  under 
the  laws  of  this  state. 

But  two  questions  remain  for  our  con- 
sideration. 

[9]  2.  Was  it  necessary  that  there  should 
have  been  an  account  of  debts  against  the 
personal  estate  of  the  testatrix  under  wnose 
will  the  real  estate  was  derived  before  there 
was  a  decree  of  sale  thereof  for  partition? 

This  question  must  be  answered  in  the 
negative. 

The  cases  of  Bo.wden  v.  Parrlsh,  66  Va.  67, 
70,  9  S.  E.  616,  19  Am.  St.  Rep.  878,  Hoge 
V.  Junkin,  79  Va.  220,  230,  231,  and  Neath- 
ery  v.  Neathery,  114  Va.  650,  77  S.  E.  465, 
are  cited  for  appellants  on  this  question. 
They  are  all  cases  for  the  sale  of  land  to 
satisfy  debts  and  have  no  application  to 
suits  for  partition  of  real  estate. 

[10]  3.  Was  it  error.  In  the  decree  under 
review,  to  ignore  the  rights  of  the  appellants 
T.  C.  Reynolds  and  E.  M.  Reynolds  under 
the  win  aforesaid  which  gave  them  a  legacy 
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Of  $200  each  and  made  the  proTlslons  set 
forth  in  the  statement  preceding  this  opin- 
ion with  respect  to  such  legacies  and  as  to 
a  home  for  T.  C.  Reynolds  in  the  contingenc- 
ies named  in  the  will? 

We  deem  It  sufficient  to  say,  with  regard 
to  these  matters  that,  if  there  was  any  ex- 
isting charge  upon  the  real  estate  in  the 
will  mentioned,  or  any  lien  thereon  in  favor 
of  or  belonging  to  these  appellees,  they  have 
not  as  yet  asserted  any  such  claim  in  their 
pleadings  in  the  cause. 

Under  section  2564  of  the  Code  as  amend- 
ed (4  Pollard's  Code,  p.  415),  such  appellees 
may  yet  assert  any  claim  or  lien  upon  the 
land  they  may  have,  if  any,  and.  If  estab- 
lished, the  proceeds  of  sale  for  partition  may 
be  applied  thereto. 

[11]  There  was  no  error  in  the  decree  un- 
der review  in  that  it  did  not  go  outside  of 
the  issues  in  the  cause  to  protect  rights  of 
parties  thereto  asserted  in  argument  but 
not  in  the  pleadings  therein.  The  jurisdic- 
tion of  the  court  below  was  limited  to  the 
issues  made  by  the  pleadings,  and  the  same 
is  true  of  our  jurisdiction  on  appeal. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion to  affirm  the  decree  complained  of. 

Affirmed. 


<112  S.  C.  122) 

HUGUENIN  et  al.  v.  ADAMS  et  aL 
(No.  10212.) 

(Supreme  Court  of  South  Carolina.    June  23, 

1919.) 

1.  Appeal  and  Esbob  ^=»1194(2)— Constbuo- 
TioN  OF  Mandate— Modification  of  Db* 


Where  in  action  to  set  aside  a  deed  and  for 
an  accounting  trial  court  decided  against  plain- 
tiff on  both  .issues  and  ordered  him  to  pay  costs, 
but  Supreme  Court  on  appeal  modified  decision 
80  as  to  render  judgment  for  plaintiff  as  to  the 
accounting,  the  modification  had  the  eflfect  of 
leaving  open  the  question  of  costs. 

2.  Appeal  and  Ebbob  ^=»854(2)— Ebbonbous 
Reasons  fob  Ruling— Harmless  Ebbob. 

Though  judge  of  lower  court  in  carrying  out 
modification  of  decree  in  accordance  with  opin- 
ion of  Supreme  Court  erred  in  holding  that  de- 
cree as  to  costs  was  not  reversed  by  Supreme 
Court,  the  error  is  without  prejudice,  where  it 
appears  upon  the  face  of  his  decree  that  in  his 
judgment  the  costs  should  be  adjudged  against 
plaintiff  as  they  were  by  the  decree  modified. 

Appeal  from  Common  Pleas  Circuit  Ck)urt 
of  Richland  County;  W.  H.  Townsend,  Judge. 

Action  by  Mary  Huguenin  and  others 
against  Julius  H.  Adams  and  another. 
EYom  a  ruling  as  to  costs,  plaintiff  appeals. 
Appeal  dismissed. 

Frank  G.  Tompkins  and  Green  ft  Green, 
all  of  Columbia,  for  appellants. 


Benet,  Shand  ft  McGowan*  of  Oolombia* 

for  respondents. 

GARY,  C.  J.  The  record  contains  the  fol« 
lowing  statement: 

'*The  sole  question  raised  by  this  appeal  la 
whether  the  plaintiffs  should  be  liable  for  the 
costs  upon  the  trial  of  the  cause  upon  circuit. 

"The  decision  of  the  Supreme  Court  on  the 
former  appeal  upon  the  merits  of  the  contro- 
versy (filed  Septembec  Id,  1918,  [96  S.  E.  918]) 
contains  no  ruling  upon  the  matter  of  costs, 
but  the  circuit  court,  Judge  Townsend  presiding, 
in-  formulating  the  final  decree  carrying  into 
effect  the  modifications  of  the  circuit  decree 
made  by  the  decision  of  the  Supreme  Couit,  ad- 
judged, over  the  objection  and  protest  of  the 
plaintiffs,  that  the  provision  of  the  decree  of 
Judge  De  Vore  as  to  the  costs  of  the  action  is 
still  of  force,  notwithstanding  the  modifications 
of  that  decree  by  the  Supreme  Court  resulting 
in  judgment  against  the  defendant  upon  the  ac- 
counting, instead  of  judgment  in  favor  of  de- 
fendant and  against  the  plaintiffs  as  awarded 
by  that  decree,  the  Supreme  Court  having  sus- 
tained the  decree  of  Judge  De  Vore  as  to  the 
validity  of  the  deed  in  controversy." 

The  provisions  of  the  decree  of  his  honor 
Judge  Townsend  carrying  out  the  modifica- 
tions of  his  honor  Judge  De  Vore's  decree,  in 
accordance  with  the  decision  of  the  Supreme 
Court  applicable  to  the  question  involved, 
are  as  follows: 

"The  plaintiff's  action  sought:  (1)  To  set 
aside  a  certain  deed  executed  by  Mrs.  Huguenin 
to  the  defendant  Julius  H.  Adams;  and  (2)  an 
accounting  by  Julius  H.  Adams,  as  agent  for 
Mrs.  Huguenin.  On  the  trial  before  Judge  De 
Vore  he  decided  both  Uiese  claims  against  plain- 
tiff, and  ordered  her  to  pay  the  costs  of  the  ac- 
tion. On  appeal  there  was  no  exception  to  the 
direction  as  to  the  payment  of  costs,  but  the 
decisions  of  the  circuit  court,  both  as  to  the 
validity  of  the  deed  and  the  balance  on  the  ac- 
counting, was  questioned.  The  Supreme  Coart 
aflSrmed  the  decision  of  the  circuit  court  with 
reference  to  the  validity  of  the  deed,  but  modi- 
fied die  decision  as  to  the  accounting,  so  as  to 
render  thereon  a  judgment  in  favor  of  the  plain- 
tiff instead  of  against  her.  There  is  no  doubt 
that  the  plaintiff  is  entitled  to  recover  the  coats 
of  the  appeal  ^m  the  defendant  Julius  H. 
Adams.  Sullivan  v.  Latimer,  43  S.  C.  262  [21 
S.  E.  3];  Brown  ft  Parler  v.  Kolb,  96  S.  C. 
217  [78  S.  E.  894].  Inasmuch  as  the  plain- 
tiff made  two  distinet  claims  by  his  complaint, 
one  of  which  has  been  finally  decided  against 
her,  and  the  other  in  her  favor,  it  cannot  be 
said  unqualifiedly  that  she  is  the  prevailing 
party.  Muse  v.  Peay,  Dudley,  Eq.  236,  237. 
The  act  as  to  costs  does  not  contemplate  that 
the  defendants  should  pay  the  expense  of  liti- 
gating a  claim,  which  he  has  successfully  re- 
sisted. I  therefore  conclude  that  the  decision 
of  the  Supreme  Court  in  this  case  does  not  re- 
verse the  direction  of  Judge  De  Vore  as  to  the 
payment  of  the  costs  in  this  action,  and  that 
the  costs  of  the  action  other  than  the  costs  of 
the  appeal  should  be  taxed  against  and  paid  by 
the    plaintiff.      The    plaintiff    should    recover, 
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therefore,  of  the  defendant  the  snm  of  $9,094.98, 
together  with  the  costs  on  the  appeal  to  be 
taxed  by  the  clerk;  but  the  costs  on  circuit  are 
to  be  paid  by  the  plaintiff,  after  they  shall  have 
been  taxed  by  the  derk,  and  should  be  offset  or 
deducted  from  the  amount  above  found  to  be 
due." 

The  plaintiffs  appealed  fr(»ii  the  ruling  of 
his  honor  Judge  Townsend,  on  the  ground 
that  he  erred  in  holding  that  the  decision 
of  the  Supreme  Court  in  this  case  did  not 
reverse  the  ruling  of  his  honor  Judge  De  Vore 
as  to  the  payment  of  the  costs  of  this  ac- 
tion, and  that  the  costs  of  appeal  should  be 
taxed  against  and  paid  by  the  plaintiffs. 

[1,2]  It  is  true  that  the  modification  of 
his  honor  Judge  De  Yore's  decree  by  the  Su- 
preme Gourt  necessarily  had  the  effect  of 
leaving  open  the  question  as  to  the  payment 
of  the  costs,  for  the  reason  that  a  material 
modification  of  a  decree  may  show  that  the 
costs  should  be  taxed  in  favor  of  a  party 
against  whom  they  had  been  adjudged  before 
the  decree  was  modified.  And  it  is  also  true 
that  his  honor  Judge  Townsend  ruled  that 
the  decree  of  his  honor  Judge  De  Yore  as  to 
costs  was  not  reversed  by  the  Supreme  €k>urt, 
as  to  which  he  was  in  error.  Nevertheless 
it  was  not  prejudicial,  for  the  reason  that 
it  api>ears  upon  the  face  of  his  decree  that 
in  his  judgment  the  costs  in  question  should 
be  adjudged  as  a  matter  of  justice  and  equity 
against  the  plaintiff. 

Appeal  dismissed. 

HTDBIOK,  WATTS,  ERASER,  and  OAGB, 
JJ^  concur. 


(U2  S.  G.  868) 

3RISTO  ▼.  BURCH.    (No.  10211.) 

(Supreme  Gourt  of  South  Carolina.    June  28, 

1919.) 

1.  Gakino  ^s>68(3)— Slot  Maghinib. 

Slot  machine  operated  with  nickels,  which, 
whenever  a  nickel  was  deposited,  gave  chewing 
gum,  etc.,  but  might  also  give  in  addition  a 
number  of  trade  checks  indicated  in  advance, 
etc.,  field  an  unlawful  machine  under  Or.  Code 
1912,  (  490,  in  that  it  did  not  give  a  certain 
and  uniform  return  In  value  for  each  coin  de- 
posited. 

2.  Gaming  ^=»61  —  Rboovbbt  or  FoBFBrnsD 
Slot  Machines. 

The  owner  of  a  slot  machine  unlawful  un- 
der O.  CJode  1912,  S  490,  cannot  in  an  action 
in  claim  *)Eind  delivery  recover  the  machine  from 
the  sheriff  after  seizure. 

Hydrick  and  Watts,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  CJounty;   S.  W.  G.  Shipp,  Judge. 

Action  by  Wilie  G.  Griste  against  Thomas 
S.  Burch.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Judgment  modified. 

This  is  an  action  in  claim  and  delivery  to 
recover  possession  of  a  certain  machine  or 
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device  hereinafter  described.  The  complaint 
alleges  that  the  cause  of  the  withholding  of 
said  machine  was  the  unlawful  seizure  and 
confiscation  thereof  by  the  defendant  in  his 
oificial  capacity  as  sheriff  on  account  of  an 
alleged  violation  of  section  490  of  the  Crim- 
inal Code. 

The  defendant  by  his  answer  admits  that 
the  plaintiff  was  the  legal  owner  of  the  prop- 
erty at  the  time  of  the  seizure  and  confisca- 
tion thereof,  but  denies  that  his  detention  of 
the  property  was  wrongful,  and  relies  upon 
section  490  of  the  Criminal  Code,  which  is 
as  follows: 

"It  shall  be  unlawful  for  any  person  to  keep 
on  his  premises  or  operate  or  permit  to  be  kept 
on  his  premises  or  operated  within  this  state^ 
any  slot  machine  of  whatever  name  or  kind,  ex- 
cept automatic  weighing,  measuring,  musical 
and  vending  machines  which  are  so  constructed 
as  to  give  a  certain  uniform  and  fair  return  in 
value  for  each  coin  deposited  therein,  and  in 
which  there  is  no  element  of  chance.  Any  per- 
son whomsoever  who  shall  violate  this  section 
shall  be  subject  to  a  fine  of  not  more  than  one 
hundred  dollars,  or  imprisonment  upon  the  pub- 
lic works  of  the  county  wherein  the  offense  is 
committed  for  a  period  of  not  more  than  thirty 
days." 

For  the  purpose  of  determining  the  issues 
in  this  case,  the  following  facts  were  admit- 
ted to  be  true: 

''This  is  a  new  machine  on  a  new  principle 
and  an  aggregation  or  combination  of  very  deli- 
cate and  intricate  mechanisms.  It  ia  operated 
by  depositing  a  nickel  and  pulling  a  lever,  and 
by  such  operation  the  vendor  automatically  sells 
and  delivers  to  the  purchaser  a  package  of  chew- 
ing gum,  after  dinner  mints,  or  other  package 
confections.  In  every  instance  when  the  vendor 
is  operated  with  a  nickel  it  is  admitted  that  the 
purchaser  thereby  receives  a  standard  package 
of  chewing  gum,  after  dinner  mints,  or  other 
package  confections,  and  which  has  a  universal, 
fixed  commercial  vidue  of  five  cents,  and  that 
there  is  absolutely  no  element  of  chance  involved 
when  the  vendor  is  operated  with  a  nickel,  for 
the  reason  that  the  purchaser  thereby  receives 
a  certain,  uniform,  and  fair  return  in  value  for 
each  coin  deposited  therein,  and  the  prospective 
purchaser  is  advised  in  advance  of  each  opera- 
tion by  an  automatic  enunciator  plainly  and  ex- 
actly what  return  he  will  receive  as  the  result 
of  his  operation,  and  in  no  instance  does  the 
prospective  purchaser  fail  to  receive  full  com- 
pensation by  way  of  merchandise  for  every- 
thing of  value  deposited  in  the  operation  of  said 
automatic  gum  vendor.  In  addition  to  the  five- 
cent  package  of  chewing  gum  received  by  the 
purchaser  when  he  operates  the  automatic  ven- 
dor with  a  nickel,  he  may  also  receive  trade 
checks,  from  2  to  20,  which  are  automatically 
delivered  to  him  by  the  vendor  at  the  same  time 
that  he  receives  the  five-cent  package  of  chew- 
ing gum,  and  which  checks  are  offered  as  a  spe- 
cial inducement  to  sell  the  chewing  gum  and 
other  package  confections  automatically  sold  and 
delivered  by  this  vendor,  but  in  each  and  every 
instance  the  prospective  purchaser  is  automati- 
cally advised  in  advance  of  each  operation  by 
the  automatic  enunciator  on  the  vendor  whether 
or  not  he  will  receive  any  trade  checks  in  ad- 
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dition  to  the  gum,  and,  if  so,  how  many.  These 
trade  checka  have  no  intrinsic  market  yalue»  and 
they  may  be  used  in  operating  the  vendor,  but 
the  prospective  purchaser  is  dearly  and  plainly 
advised  in  advance  by  the  enunciator  on  the 
vendor  exactly  what  he  may  expect  to  receive 
by  way  of  return  in  the  operation  of  the  vendor 
with  trade  checks,  and  in  every  instance  he  is 
advised  in  advance  by  the  automatic  enunciator 
that  he  will  not  receive  any  chewing  gum  or 
other  package  confections  when  he  operates  the 
vendor  with  trade  checks,  though  he  may  re- 
ceive additional  trade  checks  in  return,  and  by 
the  automatic  enunciator  on  the  vendor  he  is 
advised  in  advance  before  commencing  the  opera- 
tion of  the  machine  with  a  trade  check  exactly 
how  many  trade  checks  he  will  receive  in  re- 
turn. These  trade  checks  are  redeemable  for 
the  sum  of  five  cents  each  in  the  purchase  of 
merchandise  from  the  custodian  of  the  vending 
machine,  and  the  purchaser  has  the  privilege  of 
using  the  trade  checks  for  the  purchase  of  mer- 
chandise only  in  the  store  of  the  custodian  of 
the  vending  machine,  or  employing  them  for  the 
further  operation  of  the  automatic  vendor  for 
the  purpose  of  obtaining  more  trade  checks." 

His  honor  the  circuit  judge  made  the  fol- 
lowing order : 

'There  are  only  two  issues  arising  in  this 
case:  First,  is  the  slot  vending  machine  as 
described  in  the  complaint  and  the  statement 
of  facts  agreed  upon  an  unlawful  machine  under 
section  490  of  the  Criminal  Code  of  South  Caro- 
lina? secondly,  is  such  machine  subject  to  con- 
fiscation by  the  sheriff  if  he  finds  it  has  been 
operating  within  his  county?  I  find  that,  while 
this  machine  gives  full  value  for  each  coin  de- 
posited in  it  by  the  person  desiring  to  buy 
through  it,  and  while  there  is  no  element  of 
chance  in  such  a  purchase,  yet,  since  the  sales 
made  by  the  machine  are  not  uniform,  in  that 
sometimes  trade  checks  are  given  in  addition  to 
the  article  purchased,  which  trade  checks, 
though  they  have  no  intrinsic  value,  are  good 
in  trade  at  the  store  or  place  of  business  where- 
in the  machine  is  situate,  that  the  machine,  by 
reason  of  this  fact,  is  unlawful  under  the  said 
section  of  the  Criminal  Code. 

"In  regard  to  the  right  of  the  sheriff  to  con- 
fiscate these,  I  find  that,  although  the  machines 
are  in  violation  of  the  criminal  law,  yet,  since 
the  statute  does  not  expressly  provide  that  they 
shall  be  forfeited  or  subject  to  confiscation,  they 
cannot  be  so  confiscated  by  the  sheriff,  and  in- 
asmuch as  the  machines  are  the  property  of  the 
plaintiff  and  recognized  as  such  by  the  law,  not- 
withstanding they  are  unlawful  if  operated  by 
him,  they  are  therefore  subject  to  an  action  at 
law  for  the  recovery  thereof  by  the  plaintiff. 

'Therefore  I  hold  that  the  plaintiff  is  entitled 
to  the  property  described  in  the  complaint  or 
the  value  thereof  in  case  a  delivery  thereof  can- 
not be  had  in  the  sum  of  $75,  and  it  is  so  or- 
dered." 

The  defendant  appealed  upon  exceptiouB, 
assigning  error  on  the  part  of  his  honor  the 
circuit  judge  in  ruling  that  the  plaintiff  was 
entitled  to  recover  the  possession  of  the  ma- 
chine; and  the  defendant  gave  notice  of  a 
motion  to  affirm  the  judgment,  on  the  ground 
that  his  honor  the  circuit  judge  erred  in  hold- 
ing that  the  machine  was  being  operated  In 
yiolation  of  section  490  of  the  Criminal  Code. 


S.  M.  Wetmore,  of  Fl<Mrence,  for  appellant. 
J.  D.  GiUand,  of  Florence,  for  respondent. 

GARY,  C.  J.  [1]  For  the  reasons  stated 
by  his  honor  the  circuit  judge,  this  court  is 
satisfied  with  his  conclusion  that  the  ma- 
chine is  not  so  constructed  as  to  give  a  cer- 
tain and  uniform  return  In  value  for  each 
coin  deposited  therein.  His  honor  the  circuit 
judge  also  ruled  that  there  was  no  element 
of  chance  connected  with  the  operation  of 
the  machinel  There  was  no  appeal  from  hla 
ruling  in  this  respect,  and  such  question  is 
not  before  the  court  for  adjudication. 

[2]  The  next  question  is  whether  there  was 
error  in  the  ruling  that  the  plaintiff  had  the 
right  to  recover  the  possession  of  tbe  ma- 
chine. Both  the  possession  and  the  use  of 
the  machine  are  made  unlawful;  and  any 
person  violating  the  provisions  of  the  said 
section  shall  be  subject  to  the  fine  ther^n 
mentioned.  If  the  court  should  allow  tlie 
plaintiff  to  recover  possession  of  the  machine, 
the  restored  possession  would  still  be  unlaw- 
ful, and  its  possession  would  subject  the 
plaintiff  to  a  fine.  Under  such  circumstances, 
the  court  will  not  permit  the  use  of  its  pro- 
cess. Lanahan  y.  Bailey,  53  S.  0.  489,  31 
S.  R  382,  42  L.  R.  A.  297,  69  Anu  St  Rep. 
884;  Rountree  v.  Ingle,  94  S.  C.  231,  77  S.  E. 
931,  45  Ia  B.  A.  (N.  S.)  776,  Ann.  Caa.  1915A, 
1002;  Elder  Harrison  Co.  ▼.  Jervey,  97  S. 
O.  185,  81  8.  E.  501. 

In  the  first-mentioned  case,  this  court 
quotes  with  approval  the  following  language 
from  Bank  ▼.  Owens,  2  Pet  539,  7  L.  Ed. 
508: 

"No  court  of  justice  can.  In  its  nature,  be 
made  the  handmaid  of  iniquity.  Courts  are  in- 
stituted to  carry  into  effect  the  laws  of  a  coun- 
try. How  can  they,  then,  become  auxiliary  to 
the  consummation  of  violations  of  the  law? 
•  ♦  •  There  can  be  no  civil  right  when  there 
is  no  legal  remedy,  and  there  can  be  no  legal 
remedy  for  that  which  is  Itself  lllegaL** 

Judgment  modified* 

FBA8EB,  J.  (concurring).  The  statute 
says,  ''keep  on  his  premises,  or  operate  or 
permit  to  be  kept  on  his  premises  or  oper- 
ated." I  see  nothing  in  the  statute  to  indi- 
cate that  "or"  means  "and."  To  so  hold  is 
to  repeal  the  statute  as  to  the  purchaser, 
and  not  the  owner  operating  the  machine. 

GAGE,  J.  I  concur  with  the  CHIEF  JUS- 
TICE. 

HYDRICK,  J.  I  dissent.  The  statute  does 
not  provide  for  a  confiscation  of  the  plain- 
tiff's property,  and  therefore  the  sheriff  had 
no  right  to  s^ze  and  keep  it  or  to  destroy  it 
The  statute  does  not  make  it  a  crime  for  the 
plaintiff  to  have  the  machine  In  his  posses- 
sion, except  for  the  purpose  of  operating  It 
contrary  to  law.  I  think  the  judgment  of  the 
circuit  court  should  be  affirmed. 

WATTS,  J^  concurs  with  ETSTDRICK,  J. 


Ga.) 
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CM  O*.  App.  83) 

CRAWLEY  ▼.  STATE.    (No.  10688.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  Z 

June  19,  1919.    Rehearing  Denied 

July  8,  1919.) 


(8vttahu$  by  the  Court.)  * 

1.  Criminal  Law  <8=>1086(14)—Apfeai>— Dis- 
missal OF  Bill  of  Exceptions. 

The  motion  by  the  state  to  dismiss  the  bill 
of  exceptions  is  denied.  The  questions  raised 
in  the  motion  could  have  been  made  in  the 
trial  court,  and,  it  not  appearing  from  the  rec- 
ord that  they  were  raised  there,  they  will  not 
be  passed  upon  by  this  court.  Bolton  t.  City 
of  Newnan,  147  Ga.  400,  94  S.  B.  286,  and  au- 
thorities dted. 

2.  Motion  fob  Changs  of  TsNtrv. 

Upon  the  motion  to  change  the  venue,  the 
evidence  was  conflicting  upon  the  material  is- 
sues, and  it  does  not  appear  that  the  judge 
abused  his  discretion  in  refusing  to  grant  the 
motion.  See,  in  this  conection,  Wilbom  v. 
State,  140  Ga.  138,  78  S.  E.  819;  Brozton  v. 
State  (No.  10616)  23  Ga.  App.  — ,  99  S.  E. 
635,  this  term  decided. 

Error  from  Superior  CJourt,  Union  Ck>iinty ; 
J.  B.  Jones,  Judge. 

Proceeding  between  the  State  and  Gfeorge 
Crawley.  From  the  judgment,  and  from  a 
denial  of  his  motion  for  a  new  trial,  Crawley 
brings  error.    Affirmed. 

Hughes  Spalding,  of  Atianta,  and  John  A. 
Sibley,  of  MflledgevUle,  for  plaintiff  in  error. 

Jos.  G.  Ck>Ulns,  Sol.  Gen.,  of  Galnesvlllev 
and  Pat  Haralson,  and  W.  B.  &  T.  S.  Cand*i 
ler,  all  of  Blalrsrille,  for  the  State. 


(99  8.BL) 

and  the  consideration  of  the  loan  passes  legal- 
ly and  morally  from  tiie  creditor  to  the  wife, 
and  where  the  writings  then  executed  are  sudi 
as  purport  to  bind  her  for  the  debt  as  her  own, 
then,  whatever  may  be  the  private  nnderstand- 
ing  between  the  wife  and  the  husband,  In  which 
the  creditor  is  not  concerned  and  in  which  he 
has  no  interest,  as  to  the  disposition  by  the 
wife  of  the  proceeds  of  the  loan  so  received  by 
her,  the  writings  are  to  be  treated  as  embrac- 
ing the  true  substance  of  the  contract.  See 
Longley  v.  Bank  of  Parrott,  19  Ga.  App.  701, 
92  S.  E.  232,  and  cases  there  dted. 


BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH    and    STEPHENS, 
concur. 


JJm 


(23  Ga.  App.  192) 

EXCHANGE  BANK  OF  VALDOSTA  v. 
NEWTON.     (No.  10003.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(Byllakut  by  the  Court) 
1.  Husband  aitd  Wife  ^=s»84  —  CJowffTBTro- 

TION   or  lN8TBUltER'r->L0AN   TO   WnX. 

Where  the  creditor,  at  the  time  a  debt  Is 
created,  really  Intends  in  good  faith  to  extend 
the  credit  to  the  wife,  and  not  to  the  husband. 


2.  Husband   and   Whb   ^s»159— Loan    to 
Wife— AssxTicFTiON  of  Loan  to  Husband 

—ESTOPPSL. 

When  a  lender  of  money  to  a  married  wo- 
man, not  only  knows  that  she  borrows  it  to 
pay  a  debt  of  her  husband,  but  aids  him  in 
forming  and  executing  a  scheme  by  which  the 
loan  is  to  be  made  upon  security  of  her  prop- 
erty, he  being  the  real  borrower,  the  debt  for 
the  loan  is  not  her  debt,  and,  it  the  debt  be 
that  of  the  husband,  the  wife  cannot  assume  Its 
payment.  It  is  the  purpose  of  the  law  to  pre- 
vent the  appropriation  of  the  wife's  property 
to  the  payment  of  a  secondary  or  collateral  Ua- 
billty.  Gross  v.  Whitely,  128  Ga.  79,  57  S.  E. 
94,  and  cases  there  dted. 

(a)  Upon  such  a  loan  being  made,  the  taking 
by  the  wife  of  her  husband's  note  for  the 
amount  of  the  loan,  and  subsequent  suit  thereon 
by  her,  will  not  estop  her  from  pleading  the 
statute  in  her  favor;  and  this  is  true  even 
though  upon  such  suit  there  be  an  entry  of  "set- 
tied,"  etc 

3.  suffigiengt   07  bvioenck— motion   fob 
New  Trial. 

The  court  did  not  err  in  the  admission  of 
the  evidence  complained  of.  The  charge  of  the 
court,  when  read  as  a  whole,  was  full  and  fair. 
The  evidence  authorized  the  verdict,  which  has 
the  approval  of  the  trial  judge.  For  no  reason 
assigned  did  the  court  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  City  €k>urt  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  between  the  Exchange  Bank  of 
Valdosta  and  M.  B.  Newton.  Judgment  for 
the  latter,  motion  for  new  trial  overruled,  and 
the  former  brings  error.    Affirmed. 

Whltaker  &  Dukes,  of  Valdosta,  for  plain- 
tiff In  error. 

E.  K.  Wilcox  and  Dan  R.  Brace^  both  of 
Valdosta,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J^  and  JENKINS,  J^  concur. 


^=:»For  other  cases  see  same  topic  and  KBT-NtJMBER  in  all  Key-Numbered  Digests  and  Indexes 
99  S.E.-45 
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(2S  Ga  App.  793) 

SPBARS  ▼.  FBNDIG.    (No.  10006.) 

(Court  of  Appeals  of  Georg:ia,  Division  No.  1. 

June  12,  1919.) 

(ByllahuB  hy  the  Court.) 

Courts  ^=»163— Ezecutobs  and  Adhinib- 
TBATOBS  ^=9122(2)— Right  of  Action  bt 
Tempobabt  Administbatob— Citt  Coubt— 
Jurisdiction  —  Convebsion  of  Tbubt 
Funds. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  petition. 

Error  from  City  Ooort  of  Brunswick;  D. 
W.  Kranss,  Judge. 

Suit  by  J.  ,J.  Spears,  administrator, 
against  Albert  Fendig.  Demurrer  to  petition 
sustained,  suit  dismissed,  and  plaintiff  ex- 
cepts and  brings  error.    Affirmed. 

E.  H.  Williams,  of  Brunswiclc,  for  plain- 
tiff tn  error. 

R.  D.  Meader  and  Bennet,  Twitty  &  Reese, 
all  of  Brunswick,  for  defendant  in  error. 

LUKE,  J.  Spears,  as  temporary  adminis- 
trator of  Monroe  Phillips,  sued  Fendig  in 
the  city  court  of  Brunswick,  alleging  sub- 
stantially that  the  defendant  had  damaged 
him  in  his  capacity  as  temporary  adminis- 
trator, by  reason  of  the  following  facts: 

From  May  1  to  September  10,  1910,  the 
said  Monroe  Phillips,  J.  W.  Hall,  and  Fendig 
were  jointly  engaged  in  securing,  by  means 
of  options  thereon,  or  direct  purchase  in 
some  instances,  control  and  the  right  to  dis- 
pose of  a  large  body  of  tin>ber,  the  scheme 
being  to  dispose  of  the  timber  as  a  whole  for 
a  sum  of  money  they  had  paid  or  bargained 
to  pay,  the  net  profit  to  be  equally  divided 
between  them.  That  the  said  timber  was 
sold  to  Dodge  Lumber  Company  on  Septem- 
ber 10,  1910.  That  the  said  sdieme  at  its 
inception  contemplated  the  taking  of  title  to 
all  of  the  said  timber  in  the  name  of  the  de- 
fendant. That  among  the  tracts  of  timber 
that  the  defendant  and  associates  desired  to 
include  in  the  said  sale  was  one  214-acre 
tract  of  timber  on  which  Monroe  PhiUips 
held  an  option,  and  which  was  conveyed  by 
deed  on  June  24,  1910,  by  one  Hendricks  to 
the  defendant,  at  the  express  direction  of 
Monroe  Phillips;  the  purpose  of  the  said 
conveyance  being  solely  to  carry  out  the 
scheme  of  placing  in  the  defendant  the  title 
to  all  tracts  secured,  in  order  that  the  whole 
body  of  timber,  when  secured,  might  be  more 
expeditiously  disposed  of,  there  being  no 
other  consideration  accruing  to  Phillips,  who 
held  the  option  thereon,  and  who,  previous- 
ly to  the  execution  of  the  conveyance  by 
Hendricks,  paid  to  Hendricks  out  of  his  pri- 
vate funds  the  full  amount  of  the  purchase 
price  demanded  by  HendridEs.  That  no  con- 
sideration was  ever  oaid  or  given  by  the  de- 


fendant to  Hendricks,  or  to  Monroe  Flilllips, 
but  the  making  and  delivery  of  the  said  con- 
veyance by  Hendricks  to  the  defendant  was 
without  payment  of  any  consideration  on  the 
part  of  the  defendant;  it  being  understood 
and  agreed  between  the  defendant  and  Mon- 
roe Pliilllps  that  the  said  conveyance  was 
made  at  the  request  of  Phillips,  solely  for 
the  purpose  of  facilitating  the  carrying  out 
of  the  deal.  Tliat  the  defendant  was  to 
have  no  Interest  in  the  land  thus  conveyed, 
other  than  to  convey  the  timber  interest 
therein,  and  afterwards  the  land  subject  to 
the  timber  sale  was  to  be  conveyed  by  the 
defendant  to  Monroe  Phillips.  That  in  oc- 
der  to  carry  out  the  said  understanding  and 
agreement  the  defendant  executed  an  instru- 
ment in  writing  as  follows,  to  wit: 

"Brunswick,  Ga.,  June  24,  1910. 

"Received  from  Monroe  Phillips  a  land  deed 
made  direct  to  me  from  J.  H.  Hendricks  to  214 
acres  of  land  near  Glencoe,  Ga.,  and  recorded 
in  Glynn  Ck>unty  Record  Book  ^B,  page  €63, 
and  in  which  I  have  no  interest  whatsoever,  ex- 
cept to  include  the  timber  on  said  land  in  a  tim- 
ber deal  in  connection  with  J.  H.  Hall,  and 
known  as  the  Glencoe  deal,  after  which  I  am  to 
deed  said  land  to  Monroe  Phillips,  subject  to  oar 
timber  sale,  and  pay  the  money  Cor  the  timber 
over  to  Monroe  Phillips. 

[Signed]     Albert  Fendig.' 


<(f 


n 


That  the  said  Glencoe  deal  was  finally  and 
successfully  carried  through  on  the  10th  day 
of  September,  1910.  That  three  years  was  a 
reasonable  time  to  allow  for  the  removing 
of  the  timber  from  214^cre  tract,  and  that 
after  the  said  timber  had  been  removed  the 
defendant,  though  repeatedly  called  upon  by 
Monroe  Phillips  to  carry  out  the  said  agree- 
ment and  convey  to  him  the  214  acr^  failed 
and  refused  to  do  so,  but,  on  the  contrary, 
conveyed  the  said  land  on  BCay  3,  1912,  to 
one  J.  S.  Brailey.  That  the  said  conveyance 
was  for  a  valuable  consideration*  whidi  the 
defendant  appropriated  to  his  own  use. 
That  Monroe  Phillips  died  on  March  6,  1915. 
That  the  title  to  the  said  214-acre  tract  haT- 
ing  been  disposed  of  to  Brailey  for  a  valua- 
ble consideration,  and  he  having  pur<diased 
said  land  without  knowledge  of  or  notice, 
actual  or  constructive,  of  the  rights  and  eq- 
uities of  Monroe  Phillips,  legal,  equitable,  or 
both,  Brailey  had  an  indefeasible  title  to  the 
said  land.  That,  having  so  conveyed  the 
land,  the  defendant  cannot  be  forced  to  per- 
form specifically  the  contract  to  reconvey 
the  same  as  agreed.  That  the  value  of  the 
said  tract  of  land  when  conveyed  by  Hen- 
dricks was  $935,  and  that  its  value  when 
conveyed  by  the  defendant  to  Brailey  was, 
and  it  now  is,  $1,500  without  the  timber 
thereon.  Wherefore  a  judgment  for  $1,600 
is  prayed. 

The  defendant  demurred  upon  the 
grounds:  That  the  petition  set  out  no  Talid 
and  lega>  cause  of  action  as  against  him; 


As»For  other  cases  see  same  topic  and  KE7.-NUMBBB  in  all  Key-Numbered  Digeets  and  Indexes 


Ga.) 


AliSPAUGH  ▼.  TOWN  OP  CADWEtiL 


707 


(99  S.BL) 

that  the  cause  of  action  was  barred  hy  the 
statute  of  limitations;  and  that  a  temx>orar7 
administrator  has  no  lawful  authority  to  In- 
stitute or  maintain  an  action  of  this  kind. 
The  court  sustained  the  demurrer  and  dis- 
missed the  suit,  and  the  plaintiff  excepted. 

The  petition  undertal^es  in  the  city  court 
of  Brunswick  to  have  the  court  set  up'  a 
trust,  and,  after  setting:  up  the  trust,  to  re- 
cover for  a  conversion  of  the  trust  fund,  and 
in  addition  thereto  to  set  up  title  to  the 
property  held  in  trust  in  the  plalntlfTs  in- 
testate. We  are  of  the  opinion  that  the  city 
court  of  Brunswick  was  without  Jurisdiction 
to  determine  the  cause  pleaded.  If  the  de- 
fendant had  not  conveyed  the  land,  and  still 
held  the  same,  it  cannot  be  said  that  in  the 
city  court  of  Brunswick  the  plaintiff  could 
have  the  trust  established  and  have  the  title 
decreed  to  be  in  him.  It  being  necessary  in 
this  action  that  the  plaintiff  show  title  to 
have  been  in  his  intestate,  the  dty  court  of 
Brunswick  would  not  have  jurisdiction. 
Moreover,  we  do  not  think  a  temporary  ad- 
ministrator may  maintain  the  action  plead- 
ed. Banks  v.  Walker,  112  Ga.  542,  37  S.  B. 
866;  Jones  v.  Gliett,  114  6a.  673,  40  S.  E. 
719.  The  court  did  not  err  in  sustaining 
the  demurrer,  for  the  reason  that  the  court 
was  without  jurisdiction  to  determine  the 
cause,  and  the  temporary  administrator  was 
without  authority  to  maintain  it 

Judgment  affirmed. 


WADE,  0.  J.,  and  JENKINS,  J.*  concur. 


(24  Oa.  App.  4S) 

HERNANDEZ  v.  CX)PELAND.    (No.  1041&) 

<Ck>urt  of  Appeals  of  Georgia,  DivlBlon  No.  2. 

June  27,  1919.) 

(ByUabuB  hy  the  Court.) 

SuFjficiXNOY  or  PsnnoN. 

The  petition  set  out  a  cause  of  action,  and 
the  court  erred  in  sustaining  the  general  de- 
murrer. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Action  by  F.  C.  Hernandez  against  B.  O. 
Copeland.  General  demurrer  sustained,  and 
plaintiff  brings  error.    Reversed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error. 

Adatns  &  Adams,  of  Savannah,  for  defend- 
ant in  error. 

BROYLBS,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


(23  Ga.  App.  797) 
ALMOND  V.  COALSON  et  aL     (No.  10034.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  12,  1919.) 

(ByUabu9  hy  the  Court.) 

BaNXBVPTOT  ^=99487— DiSOHABGB—DlBKCTXirO 
YSBDIOT. 

The  evidence  submitted  In  this  case  dearly 
shows  that  within  the  time  permitted  by  the 
Bankruptcy  Act  July  1,  1898,  c.  641,  80  Stat 
544  (U.  S.  Comp.  St.  H  9585-9656)  a  creditor, 
inadvertently  omitted  from  the  schedole,  was, 
by  duly  allowed  amendment,  added,  and  was 
served  with  proper  notice  as  such  creditor,  and 
it  further  appearing  that  the  bankrupt  was  al- 
lowed his  discharge  in  bankruptcy  from  the 
debt  sued  upon,  and  properly  so  pleaded,  it 
was  not  error  for  the  court  to  direct  a  verdict 
in  favor  of  the  defendant  Coalson. 

£hTor  from  OLty  Court  of  Oarrollton;  Jaa. 
Beall,  Judge. 

Action  by  Mrs.  Jackie  Almond  against  S. 
P.  Coalson  and  others.  Judgment  for  de- 
fendant Coalson  on  a  directed  verdict,  and 
plaintiff  brings  error.    Affirmed. 

Boykin  &  Boyki^,  of  Oarrollton,  for  plain- 
tiff in  error. 

S.  Holderness  and  G.  E.  Roop,  both  of  Oar- 
rollton, for  defendant  in  error. 


LUKEt  J.    Judgment  afflrnMd. 

WADE,  0.  J.,  and  JENEHNS,  J^  concur. 


(24  ChL  App.  If) 

ALSPAUGH  ▼.  TOWN  OF  CADWELLl 

(No.  10486.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2L 

June  13,  1919.) 

(ByOahua  hy  the  Court.) 

1.  liXCKNSES       ^=»42(3)    —    SELLIlfO       GOODB 

Without  LicBNBB  —  Aooubation  —  Ds- 

MUBSEB. 

The  demurrer  to  the  accusation  was  prop- 
erly overruled. 

2.  MumciFAL   CoBPOBATioira      ^s»122(4)  —* 
EaZistengb  of  Obdiitancb— Rxoobo. 

The  record  shows  an  ordinance  of  the  tows 
of  Oadwell  which  provides  for  a  license  tal 
for  selling  cigarettes  and  tobacco. 

8.  Licenses     «=»42(4)  ^  Donro    Busmsss 
Without    Licbnsb— ViOLATioir    of    Obdx- 

NANCE— EVIDEKOE. 

The  evidence  supports  the  allegations  in 
the  accusation  and  the  Judgment  rendered  by 
the  mayor. 

4.  COICKEBCE    ^=»40(3)   —   Intebstatb  Coic- 
MEBCE— Sale  of  Goods. 

Under  the  facts  of  this  case  the  interstate 
commerce  dause  of  the  federal  Constitution  is 
not  involved. 


4ts»For  othtf  oaM8  Bee  ■ame  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgeets  and  Indoacea 


ro8 


99  SOUTHEASTERN  REPOBTEB 


(Qa. 


(Additional  SyUabuB  ly  Editorial  Staff.) 

5.  Criminal  Law      <S=>1178  —  Exceptions 
—Abandonment. 
Grounds  of  exception  woiUd  be  treated  as 
abandoned,  where  they  were  not  argued  in  the 
brief  of  plaintiff  in  error. 

6.   COMMEBOE     «S»40(1)   —   ♦•INTEBBTATB   C50M- 

mebce"— Sales. 
The  **inter8tate  commerce"  which  is  pro- 
tected by  the  federal  Constitution  is  the  nego- 
tiation of  sales  of  goods  which  are  in  another 
state  for  the  purpose  of  introducing  them  into 
the  state  in  which  the  negotiation  is  made. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

F.  W.  Alspaugh  was  arraigned  before  the 
Mayor  of  the  Town  of  Cadwell  for  tlie  offense 
of  selling  and  delivering  goods  therein  with- 
out a  business  license,  his  demurrer  to  the 
accusation  was  overruled,  and  he  was  con- 
victed. His  certiorari  to  the  superior  court 
was  overruled,  and  he  excepts  and  brings 
error.     Affirmed. 

J.  S.  Adams,  of  Dublin,  for  plaintiff  in 
error, 

Burch  &  Daley,  of  Dublin,  for  defendant 
in  error. 

BLOODWOBTH,  J.  Plaintiff  in  error  was 
arraigned  before  the  mayor  of  the  town  of 
Cadwell,  charged — 

"with  the  oifense  of  selling  and  delivering 
goods;  for  the  said  F.  W.  Alspaugh,  on  the 
10th  day  of  June,  in  the  year  of  our  Lord  1918, 
in  the  town  aforesaid,  did  then  and  there  un- 
lawfully and  with  force  and  arms  sell  and  de« 
liver  goods  without  business  license,  by  sell- 
ing, delivering,  and  collecting  for  10,000  Reyno 
cigarettes  to  Cadwell  Drug  Company,  and  by 
selling,  delivering,  and  collecting  for  other 
goods  to  Jenkins  &  Co.  and  Parkerson  &  Co. 
of  said  city. 


ft 


A  demurrer  was  filed  to  the  accusation,  and 
the  demurrer  overruled.  Upon  the  hearing 
before  the  mayor  the  following  facts  were 
agreed  upon: 

"On  the  10th  day  of  June,  1918,  the  defend- 
ant, F.  W.  Alspaugh,  sold  to  the  Cadwell  Drug 
Company  in  Cadwell,  Ga.,  said  town  being  a 
municipal  corporation  in  the  said  county  of 
Liaurens,  and  the  said  Cadwell  Drug  Company 
being  a  merchant  engaged  in  a  retail  business 
in  the  town  of  Cadwell,  10,000  Reyno  ciga- 
rettes, and  on  the  same  date  sold  and  delivered 
to  Parkerson  &  Co.  and  Jenkins  &  Co.  a  cer- 
tain quantity  of  chewing  tobacco;  that  the 
Cadwell  Drug  Company  was  a  merchant  buy- 
ing goods  from  manufacturers,  wholesale  mer- 
chants, jobbers,  thoir  agents,  representatives, 
and  others,  and  selling  the  same  to  the  retail 
trade,  and  not  for  the  consumption  of  the  Cad- 
well Drug  Company,  and  the  price  at  whidi 


said  cigarettes  were  sold  was  $5  per  thonsand, 
and  when  sold  the  same  were  delivered  to  th» 
said  Cadwell  Drug  Company  and  other  pur- 
chasers, and  upon  the  consummation  of  the  sale 
and  upon  delivery  the  defendant  collected  $49 
in  settlement  of  the  bill;  and  the  other  two 
parties  buying  the  tobacco  on  the  same  day 
were  each  merchants  engaged  in  the  retail 
merchandise  business,  and  said  tobacco  was 
bought  for  the  purpose  of  resale,  and  not  for 
the  purpose  of  consumption;  that  said  Als- 
paugh had  no  place  of  business  in  Cadwell,  nor 
did  the  Alsup  Grocery  Company,  nor  the  R.  J. 
Reynolds  Tobacco  Company;  that  said  Als- 
paugh had  not  taken  out  license  to  conduct  a 
business  of  wholesale  or  retail  dealer  in  ciga- 
rettes and  tobacco  in  the  town  of  Cadwell. 

*'It  was  further  admitted  as  true  that  the 
town  of  Cadwell  had  the  following  ordinances, 
to  wit: 

'*  'Section  23.  Any  person  or  persons  who 
shall  carry  on  any  trade,  occupation,  or  busi- 
ness in  the  town  of  Cadwell,  for  which  a  li- 
cense has  been  required  for  such  trade,  occu- 
pation, or  business,  whichever  it  may  be»  shall 
be  guilty  of  the  offense  of  violating  this  ordi- 
nance.' 

"And  from  the  ordinance  passed  January  11, 
1918,  is  the  following:  *Be  it  ordained  by  the 
mayor  and  town  council  of  tiie  town  of  Cad- 
weU,  Georgia,  and  it  is  hereby  ordained  by 
authority  of  same,  that  the  following  licenses 
and  taxes  be  levied  and  collected  in  the  town 
for  the  year  1918.' 

"And  subdivision  0  of  the  item  specified  is 
the  following:  ^Cigarettes  or  cigarette  paper, 
selling,  furnishing,  or  storing  the  same,  either 
wholesale  or  retail;  tobacco,  either  wholesale 
or  retail,  $10.00.' 

"And  it  was  provided  further,  to  wit:  'All 
business  or  trade  not  herein  provided  for  will 
be  fixed  by  mayor  and  council.  Be  it  further 
ordained  by  the  mayor  and  council  that  any 
person  or  persons  violating  any  part  of  the 
license  ordinance  shall  be  punished  as  pre- 
scribed in  section  5  of  the  Penal  Code  of  the 
town.* 

"And  section  5  reads  as  follows:  'Any  per- 
son or  persons  violating  the  ordinances  of  the 
town  of  Cadwell  made  by  (?)  punished  by  fine, 
imprisonment,  or  work  on  the  streets  of  said 
town,  one  or  more  of  such  punishments  may 
be  imposed,  provided  said  fine  shall  not  ex- 
ceed fifty  dollars  ($50.00),  and  such  imprison- 
ment or  time  of  labor  shall  not  exceed  thirty 
days.' 

"It  was  further  admitted  as  true  that  there 
was  no  wholesale  grocery  business  or  other 
business  dealing  by  wholesale  in  cigarettes, 
cigars,  or  tobacco,  in  the  town  of  CadwelL  It 
was  also  admitted  as  a  fact  that  the  ordinance 
introduced  into  the  record  are  all  the  ordi- 
nances or  by-laws  of  the  town  of  Cadwell  re- 
lating to  the  charge  made  against  the  defend- 
ant, and  that  said  town  of  Cadwell  has  no 
other  ordinance  relating  to  the  charges  made 
or  covering  the  same,  and  that  the  charges 
made  were  not  in  violation  of  any  other  ordi- 


nance. 


t> 


The  defendant  Introduced  J.  H.  Bailey,  who 
swore  In  part: 
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"I  reside  In  Macon,  Ga.  I  am  employed  by 
the  R.  J.  Reynolds  Tobaooo  Company  as  divi- 
sion sales  manager,  located  at  Macon.  I  know 
F.  W.  Alspaugh.  He  is  traveling  salesman 
for  R.  J.  Reynolds  Tobacco  Company,  which 
is  located  in  Winston  Salem,  N.  C,  where  they 
are  engaged  in  the  manufacture  of  tobacco  and 
cigarettes.  They  dispose  of  their  goods  to 
wholesalers  only  by  selling  to  jobbers.  They 
do  not  sell  retail  trade.  The  paper  I  hold  in 
my  hand  is  a  receipt  for  goods  that  he  secured 
from  the  Alsup  Grocery  Company  on  June 
10th.  A  part  of  these  goods  were  delivered 
in  Cadwell,  Ga.,  and  collected  for,  and  the 
money  turned  over  to  the  Alsup  Grocery  Com- 
pany. This  receipt  is  signed  by  the  Alsup  Gro- 
cery Company.  We  ^hip  to  the  Alsup  Gro- 
cery Company  in  carload  lots  or  as  near  there- 
to as  possible,  the  jobber  paying  the  bilL     In 


(99  aB.) 

accused,  and  he  carried  the  case  by  writ  of 
certiorari  to  the  superior  court.  The  certio- 
rari was  overruled,  and  Alspaugh  excepted. 

[1]  1.  The  overruling  of  the  demurrer  to 
the  accusation,  after  the  latter  had  been 
amended  by  agreement,  was  not  error. 

[2]  2.  The  first  ground  of  exception  is: 

"There  is  no  ordinance  of  the  town  of  Cad- 
well levying  a  license  tax  against  the  defend- 
ant for  selling  cigarettes  either  at  wholesale 
or  retail,  in  the  Town  of  Cadwell.** 


We  think  the  ordinance  set  out  above  is  a 
complete  answer  to  this  exception.  It  pro- 
vides for  a  license  tax  for  selling  cigarettes 
and  tobacco,  either  at  wholesale  or  retail. 

[3]  3.  The  second  i^ound  of  exception  is 
that— 


this  instance  the  Alsup  Grocery  Company  had 

already  paid  for  the  goods.     The  R.  J.  Reyn-j     "The   Judgment   was   contrary   to   law,   eon- 


olds  Tobacco  Company  employs  and  pays  Mr. 
Alspaugh  his  salary,  and  he  is  employed  by 
the   Alsup   Grocery   Company   in    no   capacity 


trary  to  evidence,  and  without  law  or  evidence 
to  support  it,  for  the  reason,  under  the  facts 
disclosed  by  the  record,  he  was  not  doing  or 


whatever.  When  Mr.  Alspaugh  sold  this  tobac-  conducting  a  business  in  the  town  of  Cadwell, 
CO  to  the  Cadwell  Drug  Company,  he  was  sell-  j  but  was  a  transient  dealer  or  peddler,  and  there 
ing  it  for  Alsup  Grocery  Company.  The  Reyn- ;  is  no  ordinance  in  the  town  of  Cadwell  requir- 
olds  Tobacco  Company  had  no  interest  in  that  \  ing  a  license  of  a  transient  trader  or  dealer 
particular  delivery."  or    peddler    selling    cigarettes    or    tobacco    at 

wholesale  or  retail  in  said  town." 


Plaintiff  in  error,  in  his  own  behalf,  tes- 
tified as  follows: 


««i 


I  sold  the  Cadwell  Drug  Company  10,000 
cigarettes  on  the  10th  day  of  June,  and  de- 
livered them  the  day  I  sold  them,  and  collected 
the  money.  I  sold  them  for  the  Alsup  Gro- 
cery Company.  They  were  manufactured  by 
the  R.  J.  Reynolds  Tobacco  Company,,  by 
which  concern  I  am  employed.  The  Alsup  Gro- 
cery Company  has  no  control  over  me  as  sales- 
man. When  I  take  their  goods  out  and  sell 
them.  I  am  serving  the  R.  J.  Reynolds  Tobacco 
Company  by  selling  their  goods  for  the  jobber. 
The  more  goods  I  sell  for  the  jobber,  the  more 


The  defendant  was  not  accused  of  being 
a  tiymsient  trader,  dealer,  or  peddler.  The 
accusation  was  based  upon  the  ordinance 
above  referred  to,  and  we  think  the  evidence 
abundantly  supports  the  allegation  in  the 
accusation  that  he  did  sell,  deliver,  and  col- 
lect for  cigarettes  and  tobacco. 

[4,  6]  4.  The  third  and  fourth  grounds  of 
exception  will  be  treated  as  abandoned ;  nei- 
ther of  them  being  argued  in  the  brief  of 
plaintiff  in  error. 

5.  The  fifth  ground  of  exception  alleges 


they  can  sell  the  jobber.     I  sold  the  Cadwell '  ^^*^ — 

Drpg     Company    10,000    cigarettes,    delivered  j     "The   judgment    was   contrary    to   law    and 

them,  collected  the  money,  and  turned  it  over 

to  the  Alsup  Grocery  Company.     This  is  the 

form  of  receipt  I  gave  for  the  goods." 


without  law  to  support  it,  for  the  reason  the 
defendant  was  seUiog  interstate  commerce  for 
R.  J.  Reynolds  Tobacco  Company,  who  re- 
sided and  are  doing  business  out  of  the  state 
of  Georgia,  and  Is  therefore  protected  by  the 
laws  of  interstate  commerce." 

Under  the  facts  of  this  case  the  interstate 
commerce  clause  of  the  federal  Constitution 
is  not  involved.  When  the  goods  shipped  by 
R.  J.  Reynolds  Tobacco  Company  from  Wins- 
ton Salem,  N.  C,  were  received  in  Dublin, 
Ga.,  by  the  Alsup  Grocery  Company,  the  in- 
terstate shipment  was  completed,  and  a  11- 
While  no  witness  swore,  so  far  as  the  rec-  cense  tax  assessed  after  this  imposed  no 
ord  shows,  that  the  place  of  business  of  the  burden  on  the  interstate  shipment.  The 
Alsvp  Grocery  Company  was  in  Dublin,  Ga., '  receipt  introduced  in  evidence,  as  well  as  the 
the  only  reasonable  inference  from  the  evi-  testimony  of  the  plaintiff  in  error,  showed 
dence  is  that  it  was  located  there,  and  in   that  the  goods  which  he  sold  belonged  to 


The  receipt  was  in  part  as  follows: 

''I  hereby  obligate  myself  to  collect  the  cash 
from  retail  dealers,  at  the  price  named,  for  the 
above  amount  of  tobacco,  as  I  deliver  it  to  the 
retailers,  and  I  further  agree  to  turn  over 
promptly  to  the  above  jobber  all  money  collect- 
ed by  me,  or  to  return  the  tobacco  in  good 
condition  to  the  above  owner,  the  jobber,  with- 
in six  days." 


the  brief  of  counsel  for  each  party  it  is  stat- 
ed that  the  Alsup  Grocery  Company  is  lo- 
cated in  Dublin,  Ga.,  and  no  injury  can  re- 
sult to  the  plaintiff  in  error  from  this  court 
taking  this  as  true. 


the  Alsup  Grocery  Company  of  Dublin,  Ga., 
and  his  testimony  shows  that  he  delivered 
the  goods  and  received  immediate  payment 
therefor.  The  goods  sold  by  Alspaugh  in 
Cadwell  were  in  Georgia  at  the  time,  and 


The  trial  resulted  in  the  conviction  of  the  belonged   to   a  Georgia   concern.     In    this 
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transaction  tbere  was  no  Interstate  commerce 
involved. 

[8]  Tbe  commerce  which  is  protected  by 
the  federal  GonstitntioD  is  "the  negotiation 
of  sales  of  goods  which  are  in  another  state 
for  the  purpose  of  introducing  them  Into  the 
state  in  which  the  negotiation  is  made.*^ 
See  Caldwell  v.  North  Carolina,  187  U.  S.  622, 
23  Sup.  Ct  229,  47  L.  Ed.  336. 

*'The  nonresident,  in  carrying  on  business 
with  the  citizens  of  this  state,  will  be  protect- 
ed fully  and  completely  in  making  and  con- 
summating contracts  of  sale,  up  to  and  includ- 
ing actual  delivery  to  the  purchaser,  but  we 
do  not  believe  that  it  was  ever  contemplated 
by  the  commerce  clause  of  the  Constitution,  or 
by  the  decisions  of  the  United  States  Supreme 
Court  construing  it,  that  an  agent  appointed 
by  a  nonresident,  not  only  to  make  a  sale,  but 
to  perform  some  other  act,  not  a  necessary  part 
of  the  sale  and  having  no  necessary  connection 
with  interstate  commerce,  would  be  exempt 
from  the  reasonable  exercise  of  the  taxing  pow- 
er of  the  state^  operating  solely  upon  the  act 
which  is  not  a  necessary  part  of  the  contract 
of  sale.'*  Browning  v.  City  of  Waycross,  11 
Oa.  App.  50,  51,  74  S.  B.  564,  56a 

The  principle  announced  in  the  following 
quotation  is  the  same  as  that  under  discus- 
sion: f 

"The  defendant's  occupation  was  offering  for 
sale  and  selling  sewing  machines,  by  going  from 
place  to  place  in  the  state  of  Missouri,  in  a 
wagon,  without  a  license.  There  is  nothing 
in  the  case  to  show  that  he  ever  offered  for 
sale  any  machine  that  he  did  not  have  with 
him  at  the  time.  His  dealings  were  neither  ac- 
companied nor  followed  by  any  transfer  of 
goods,  or  of  any  order  for  their  transfer,  from 
one  state  to  another,  but  were  neither  inter- 
state commerce  in  themselves,  nor  were  they  in 
any  way  directly  connected  with  such  com- 
merce. The  only  business  or  commerce  in 
which  he  was  engaged  was  internal  and  domes- 
tic; and,  so  far  as  appears,  the  only  goods  in 
which  he  was  dealing  had  become  part  of  the 
mass  of  property  within  the  state.  Both  the 
occupation  and  the  goods,  therefore,  were  sub- 
ject to  the  taxing  power,  and  to  the  police  pow- 
er, of  the  state."  Emert  v.  Missouri,  156  U. 
S.  811,  15  Sup.  Ct  870,  89  L.  E;d.  430. 

We  think  the  following  principle,  an- 
nounced in  the  first  headnote  of  the  decision 
in  Duncan  v.  State,  105  Ga.  457,  30  S.  E.  755, 
absolutely  settles  the  Instant  case: 

"The  interstate  commerce  clause  of  the  fed- 
-eral  Constitution  has  no  application  to  sales 
of  goods  in  this  state,  when  it  appears  that 
the  same  had  been  manufactured  in  another 
4itate,  shipped  in  quantities  to  an  agent  of  the 
manufacturer  residing  in  Georgia,  by  him  de- 
posited in  a  warehouse,  and  from  thence  de- 
livered on  retail  orders  obtained  by  a  traveling 
agent  of  the  manufacturer.  Elmert  v.  Mia- 
souri,  156  U.  8.  296  [15  Sup.  Ct.  367,  89  L^ 
Ed.  480],  and  authorities  cited." 


See,  also.  Price  i&  Co.  ▼.  City  of  Atlanta, 
105  Ga.  358,  31  S.  E.  619. 
Judgment  afilrmed. 

BROYLES,  P.  J.,  and  STEPEOINS,  J^  con- 
cup. 


(24  Ga.  App.  51) 
HUTTO  ▼.  STATE.     (No.  10463.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  27,  1919.) 

(8vUahu9  hp  the  Court.) 

CsnoNAi.  Law  ^=»1106(S)— Wbit  of  Brbos— 
Tbansicisbion  of  Tbansoript  and  Biu.  of 
EzcEpnoirs. 

A  motion  to  dismiss  the  writ  of  error  in 
this  case  was  made  upon  the  ground  that  ''said 
bill  of  exceptions  and  the  transcript  of  the  rec- 
ord in  said  case  was  not  transmitted  to  the 
Court  of  Appeals  of  Georgia  within  15  days 
from  the  date  of  the  service  of  said  bill  of  ex- 
ceptions." In  his  certificate  to  the  transcript 
of  the  record  the  cleric  of  the  dty  court  of 
Hazlehurst  says:  "I  further  certify  that  the 
original  bill  of  exceptions  in  this  case  was  filed 
in  my  office  on  the  28th  of  August,  1918,  as 
wiU  appear  by  reference  to  said  bill  of  excep- 
tions. This  record  has  not  been  transmitted 
to  the  Court  of  Appeals  of  Georgia  until  this 
date,  to  wit,  March  81,  1919,  for  the  follow- 
ing reasons,  which  I  certify  as  the  cause  of 
the  delay  in  the  transmission  in  said  case: 
Counsel  for  plaintiff  in  error  filed  said  bill  of 
exceptions  in  my  office  on  28th  day  of  August, 

1918,  and  immediately  took  the  same,  together 
with  the  brief  of  evidence,  charge  of  the  court, 
and  the  documentary  evidence  in  said  case,  out 
of  my  office  for  the  purpose  of  preparing  a 
transcript  thereof  for  transmission  to  the  Court 
of  Appeals  of  Georgia;  that  the  same  was  not 
returned  to  my  office,  and  that  during  the 
month  of  February,  1919,  I  called  upon  counsel 
to  return  said   record,   and  on  February  23, 

1919,  counsel  returned  to  my  office  said  origi- 
nal bill  of  exceptions,  but  did  not  return  the 
balance  of  said  record;  and  that  although  re- 
peatedly requested  to  do  so,  counsel  d&  not 
return  said  record  to  my  of&ce;  and  that  on 
March  28,  1919,  I  went  to  the  city  of  Baxley, 
Gki.,  the  home'  of  counsel  for  plaintiff  in  error, 
and  procured  from  him  said  record,  a  transcript 
of  which  is  being  transmitted  herewith;  that 
said  record  was  not  in  my  office  at  any  time 
between  the  filing  of  said  bill  of  exceptions  and 
the  dates  above  set  out,  but  was  in  the  pos- 
session and  custody  of  counsel  for  plaintiff  in 
error;  counsel  had  borrowed  said  record  for 
the  purpose  of  preparing  a  transcript  thereof 
for  transmission,  and,  none  of  the  record  being 
left  in  my  office,  the  matter  escaped  my  atten- 
tion until  caUed  to  it  by  state's  counsel  in  the 
month  of  February,  1919,  when  I  immediately 
called  upon  counsel  for  plaintiff  in  error  for 
said  record;  that  I  repeatedly  and  insistently 
requested  counsel  to  return  said  record  that  I 
might  transmit  the  same,  but  that  he  failed  to 
do  so,  and  I  finally  had  to  go  to  Baxley,  Ga., 
and  get  the  record.    Given  under  my  hand  and 
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official  seal  of  said  court,  tlkla  the  Slat  day  of 
March,  1919," 

Is  Smith  y.  Watson,  14  Oa.  App.  322,  80  S. 
E.  862,  it  was  held:  "Where  it  appears  that 
the  clerk  of  the  trial  court  has  failed  to  trans- 
mit to  the  Court  of  Appeals  within  the  time 
prescribed  by  law  the  transcript  of  the  record, 
and  that  the  plaintiff  in  error  or  his  attorney 
has  been  the  cause  of  the  delay,  by  consent, 
direction,  or  procurement  of  any  kind,  the  writ 
of  error  will  be  dismissed.  Wheeler  ▼.  Oraw- 
tord,  135  Ga.  148,  69  S.  B.  22;  Lang  v.  Mont- 
l?omery,  140  Ga.  600,  79  S.  B.  840."  See,  also, 
Budden  ▼.  Brooks,  123  Ga.  882,  61  S.  6.  727 
(2);  De  Loach  y.  Kicklighter,  11  Oa.  App.  74, 
74  S.  B.  717(1).  Applying  the  rulings  made  in 
these  cases,  the  writ  of  error  must  be  dis- 
missed. 

Error  from  City  Ck)nrt  of  Hazlehurst; 
Gordon  Knox,  Judge. 

Proceeding  between  the  State  and  Tom 
Hutto.  From  the  judgment,  Hutto  brings  er- 
ror.    Dismissed. 

S.  D.  Dell,  of  Hazlehurst,  and  W.  W.  Ben- 
nett, of  Baxley,  for  plaintiff  in  error. 

J.  Mark  Wilcox,  Sol.,  of  Hazlehurst,  for  the 
State. 

BLOODWORTH,   J.     Dismissed. 

BROYLBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Ckt.  App.  5t) 

WILLIAMS  r.  STATE.     (No.  10468.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

June  27,  1919.) 

(SyUahuB  5y  the  Court.) 

1,  OnnfiNAL  Law  «=>790— Ohabgb— Bxpbes- 

8ION  OF  OPINIOIf . 

Although  there  is  no  actual  difference  of 
opinion  between  the  court  and  counsel  as  to 
the  law  applicable  to  the  case,  it  was  not  error 
prejudicial  to  the  accused,  in  that  it  destroyed 
the  wholesome  effect  of  his  counsel's  argument 
before  the  jury,  for  the  court  to  charge  the  jury 
that,  "Where  the  court  and  counsel  differ  as 
to  the  law,  it  would  be  your  duty  to  take  the 
law  from  the  court  and  apply  that  law  given 
you  by  the  court,  and  accept  as  law  what  is 
given  you  by  the  court." 

2.  Criminal  Law  «=»762(5)--Chabgb— Opin- 
ion AS  TO  Pboof. 

Where  one  is  charged  with  the  offense  of 
making  alcoholic  liquors  in  violation  of  law,  and 


the  evidence  shows  that  a  substance  commonly 
called  "beer,"  made  out  of  commeal  and  water, 
was  found  in  an  outhouse  in  the  possession  of 
defendant  and  on  the  premises  where  he  .lived, 
it  is  not  error  for  the  court  to  diarge  the  jury 
that  they  would  be  authorized  in  presuming  that 
defendant  was  in  possession  of  the  "beer,"  and 
that  he  owned  and  made  it.  This  charge  in- 
structed the  jury  that  they  were  only  authorized 
to  conclude  that  the  defendant  made  the  sub- 
stance in  question,  and  did  not  instruct  the 
jury  that  they  were  obliged,  as  a  matter  of  law, 
to  conclude  that  he  made  such  substance.  This 
charge  is  not  subject  to  the  objection  that  it 
contained  an  expression  of  opinion  as  to  what 
had  been  proved  in  the  case. 

8.  CBDfiNAL  Law  ^s»1172(9)— Ohabgb— Pxn- 
ALTT— Harmless  Bbbob. 

A  charge  that  one  convicted  of  the  offense 
of  manufacturing  liquors  is  punishable  by  im- 
prisonment in  the  penitentiary  for  a  period  not 
less  than  one  nor  longer  than  four  years  was 
inaccurate,  in  that  it  misstated  the  maximum 
penalty,  which  is  five  years.  The  jury  could 
have  considered  the  severity  of  the  penalty  pre- 
scribed, in  determining  whether  or  not  they 
should  recommend  that  the  offense  be  punished 
as  for  a  misdemeanor.  But  since  the  judge  could 
have  disregarded  such  recommendation,  and 
since  he  sentenced  the  defendant  >  to  a  term  ol^ 
only  two  years  in  the  penitentiary,  this  mis- 
statement was  harmless. 

4.  Intoxioatino  Liquobb  <8=s>236(1)— Making 

LiQUOB— SumOISNOT  OF  EVIOBNCK. 

Evidence  that  apparatus  for  manofacturing 
liquors  prohibited  by  law  and  a  barrel  of  "beer," 
which  had  fermented  and  was  alcoholic  an^ 
would  produce  intoxication  were  found  in  « 
house  on  the  premises  of  the  defendant  where 
he  lived,  and  he  admitted  that  such  apparatus 
and  "beer"  were  in  his  possession,  and  that  he 
intended  to  use  the  same  for  the  purpose  of 
making  liquor,  is  suflScient  to  authorise  his  con- 
viction of  making  liquor  in  violation  of  law. 

Error  from  Superior  Court,  Bandolph 
County;  W..  O.  Worrill,  Judge. 

Shep  Williams  was  convicted  of  making 
alcoholic  liquors  in  violation  of  law,  and  be 
brings  error.    Affirmed. 

Qeo,  H.  Perry,  of  Guthbert,  for  idalntifl  In 

error. 

B.  T.  Castellow,  SoL  Gen.,  of  Cuthbert, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  Stat& 

STEPHENS,  J.    Judgment  affirmed. 

BROXLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 


^s»For  other  cases  see  same  topio  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(Ga. 


(24  Ga.  App.  15) 

BAGWELL  T.  GEORGIA  RY.  ft  POWER  CO. 

(No.  10323.) 

(Ckiurt  of  Appeals  of  Georjpa,  Diyision  No.  2. 

June  13,  1919.) 

fSylJahut  hff  the  CouriJ 

1.  Appeal  and  E^brob  ^=>301,  499(1)— Di- 
rected Verdict— Bill  of  Exceptions— Re- 
view. 

While  the  bill  of  exceptions  recites  that  a 
verdict  was  directed  in  favor  of  the  defendant, 
neither  the  bill  of  exceptions  nor  motion  for  a 
new  trial  contains  an  assignment  of  error  upon 
such  direction.  Therefore,  under  repeated  rul- 
ings of  this  court  and  of  the  Supreme  Court, 
the  authority  of  the  court  to  direct  a  verdict 
in  favor  of  the  defendant  will  not  be  passed  up- 
on, and  the  only  question  considered  in  that 
connection  will  be:  Was  the  verdict  authorised 
by  the  evidence? 

2.  Highways  ^=»153— County  Highways—' 
Tempobaby  Placing  of  Cinders  in  Publio 
Registered  Road— Statute. 

Section  638,  Civil  Code  1910,  and  section 
547,  Penal  Code  1910,  are  identical  and  are 
taken  from  the  same  act  (Ga.  Laws  1890-91, 
p.  134) ;  and,  when  construed  in  connection 
with  sections  544  and  545  of  the  Penal  C!ode, 
it  is  apparent  that  the  provisions  of  the  two 
first  mentioned  CJode  sections  are  not  violated 
where  a  person  or  corporation  places  tempo- 
rarily, with  the  written  permission  of  the  coun- 
ty commissioners  of  Fulton  county,  a  pile  of 
cinders  in  a  public  "registered"  road  of  that 
county.  See,  in  this  connection,  Georgia  Ry. 
&  Power  Co.  v.  Tompkins,  138  Ga.  596,  598, 
75  S.  E.  664. 

3.  Highways  ^=»153— County  Highways- 
Jurisdiction  OF  BOABD  OF  COMKISSIONEBS 

OF  Roads  and  Revenues. 

The  act  creating  a  board  of  commissioners 
of  roads  and  revenues  of  Fulton  county  (Ga. 
Laws  1880-81,  p.  508)  declares  that  the  board 
shall  have  ''exclusive  jurisdiction  and  control 
*  *  *  in  directing  and  controlling  all  the 
property  of  the  county,  as  they  may  deem  ex- 
pedient, according  to  law;  ♦  ♦  ♦  and  to  ex- 
ercise such  other  powers  as  are  granted  by 
law,  or  are  indispensable  to  their  jurisdictioif 
over  county  matters.*'  Under  this  broad  grant 
of  power  the  county  commissioners  have  au- 
thority, in  their  discretion,  to  allow  tempo- 
rary obstructions  to  be  placed  in  any  of  the 
county's  public  roads.  See,  in  this  connection, 
Wright  V.  Floyd  County,  1  Ga.  App.  582,  58 
S.  E.  72,  and  authorities  cited.  This  ruling  is 
not  in  conflict  with  the  decision  in  Decatur 
V.  De  Kalb  County,  130  Ga.  483,  61  S.  B.  23, 
and  the  other  authorities  cited  by  counsel  for 
the  plaintiff  in  error.  These  cases  hold  in  effect 
that  county  commissioners  have  no  authority 
to  virtually  dispose  of  the  county's  property 
by  leasing  it  for  a  long  term  of  years,  or  to 
permit  permanent  or  quasi  permanent  encroach- 
ments or  obstructions   upon   its  public   roads, 


and  are  not  applicable  to  the  fkcta  of  the  in- 
stant case. 

4.  Highways  ^=»200  —  Obstbuctions  of 
County  Road— Liability  of  Gabbieb— Lia- 
bility OF  Consignee. 

Where  a  company  is  incorporated  under 
the  general  law  as  a  street  and  suburban  rail- 
road company,  it  has  authority  to  ccmtract  for 
carriage  of  passengers  and  freight,  and'  where 
it  contracts  to  deliver  a  carload  of  cinders  at  a 
certain  point  on  its  line,  on  a  public  road,  out- 
side of  the  corporate  limits  of  any  municipality, 
and,  in  pursuance  of  the  contract,  does  deliver 
the  cinders  to  the  consignees  by  temporaril/ 
depositing  them,  under  written  permission  of 
the  county  commissioners,  in  a  public  road 
at  the  point  designated  in  the  contract,  and  the 
consignees  receive  and  accept  them  at  that 
place,  the  carrier  is  not  thereafter  liable  in  dam- 
ages  to  travelers  on  the  highway  for  personal 
injuries  caused  by  such  obstruction.  The  duty 
of  removing  the  obstruction  within  a  reasona- 
ble time,  and  of  taking  all  necessary  and  rea- 
sonable precautions  to  protect  travelers  upon 
the  road  from  being  injured  by  it  before  its 
removal,  rests  upon  the  consignees,  and  not  up- 
on the  carrier. 

5.  Highways  ^=»210(1)  —  OBSTBUonoir  of 
County  Highway— ^Liability  of  Oabeieb 
— bvidsngb. 

The  court  did  not  err  in  admitting  in  evi- 
dence the  written  permit  from  the  board  of 
county  commissioners  authorizing  the  defend- 
ant company  to  place  the  cinders  temporarily 
in  the  public  road,  or  the  vnritten  acceptance 
by  the  consignees  of  such  ddivery. 

6.  Admission  of  Evidbnoe. 

If  the  admission  of  the  other  testimony  com- 
plained of  in  the  motion  for  a  new  trial  was 
erroneous,  the  error  was  slight,  and  does  not 
require  a  new  trial. 

7.  R^nrusAL  of  New  Tbiai^ 

The  verdict  was  amply  authorised  by  the 
evidence,  and  the  court  did  not  err  in  refoalng 
to  grant  a  new  trial. 

Brror  from  City  Court  of  Atlanta;  H.  M* 
Reid,  Judge. 

Action  by  Mrs.  B.  S.  Bagwell,  administra- 
trix, against  the  Greorgia  Railway  &  Power 
Company.  Judgment  for  defendant,  motion 
for  new  trial  denied,  and  plaintiff  brings  er- 
ror.   Affirmed. 

T.  J.  Lewis  and  Hewlett  &  Dennis,  all  ot 
Atlanta,  for  plaintiff  in  error. 

Colquitt  &  Conyers,  of  Atlanta,  for  defend- 
ant in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 


^=»For  other  eastt*  see  name  topic  and  KBT-NUMBER  in  all. Key-Numbered  Digests  and  Indexes 
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f24  Oa.  App.  65) 

MARTIN  ▼.  STATE.     (No.  10516^) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  27.  1919.) 

(8yUdbu9  'by  the  Court.) 

1.  Chabox  of  Coubt— OoHvicnoN. 

Oomplaint  is  made  of  the  following  excerpt 
from  the  charge  of  the  eourt:  *The  state  in- 
sists It  has  proren  certain  incriminating  state- 
ments on  the  part  of  the  defendant  that  con- 
nect him  with  the  manufacture  of  this  liquor. 
J^ok  and  see  whether  such  statements  were 
made,  and,  if  made,  whether  they  amount  to  in- 
criminating admissions  upon  bis  part;  and,  if 
you  find  they  do,  yon  may  take  into  considera- 
tion any  incriminating  admission  made  by  the 
defendant,  together  with  all  other  testimony 
in  the  case,  to  aid  you  in  any  way  in  determin- 
ing whether  or  not  the  defendant  is  guilty, 
whether  he  is  connected  with  the  manufacture  of 
liquor,  as  charged  in  the  indictment."  Under 
the  facts  of  the  Case,  and  in  the  absence  of 
a  timely  and  appropriate  written  request,  this 
excerpt  was  not  erroneous  because  of  failure  to 
charge  the  law  of  confessions  as  set  out  in 
section  1031  of  the  Penal  Code  of  1910.  Walk- 
er ▼.  State,  118  Ga.  34,  44  S.  E.  850;  Pierce 
▼.  State,  132  Ga.  27,  63  S.  B.  792;  Lindsay  ▼. 
State,  138  Ckt.  818,  76  S.  E.  369;  Riley  ▼. 
State,  1  Ga.  App.  651,  57  S.  E.  1031;  Bucker 
r.  State,  2  Ga.  App.  140,  68  S.  E.  295;  Porter 
▼.  State,  11  Ga.  App.  246,  74  S.  E.  1099;  Wel- 
don  ▼.  State,  21  Ga.  App.  830,  94  S.  E.  326(lc). 

2.  Violation  of  LtIquob  Law—Accomflicx. 

There  was  testimony,  other  than  that  of 
accomplices,  directly  connecting  the  defendant 
with  the  offense  charged  and  authorizing  his 
conviction. 

Error  from  Superior  CJonrt,  Floyd  CJounty ; 
Moses  Wright,  Judge. 

Will  M-artin  was  convicted  of  violating  the 
liquor  law,  and  he  brings  error.     Affirmed. 
See,  also,  97  S.  E.  459. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in  er- 
ror. 

C.  H.  Porter,  Sol.  G^L,  of  Rome,  for  the 
State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(2i  Ge.  Ai>p.  84) 

WIUaARD  bag  &  MFG.  GO.  ▼.  EMPIRE 
STATE  GUANO  CO.     (No.  10186.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

June  27,  1919.) 


(SyUdbit$  hy  the  Oowri.) 

07   Kind 


SOLD-^ 


Sales  ^s»1(4)— Idsntttt 
AcnoN  FOB  Bbbaoh. 
Where,  in  a  contract  for  the  sale  and  pur- 
chase of  goods,  there  ia  no  agreement  aa  to  the 
identity  of  the  thing  sold,  an  action  for  breach 
of  the  contract  by  refusal  to  accept  the  goods 
tendered  ia  not  maintainable.  Identification 
of  the  thing  sold  is  essential  to  a  contract  of 
sale* 

Error  from  City  Court  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Suit  by  the  WlUard  Bag  &  Manufacturing 
Company  against  the  Empire  State  Guano 
Company.  Demurrer  to  petition  sustained, 
and  plaintiff  brings  error.    Affirmed. 

W.  A.  Dodson,  of  Amerlcus,  for  plaintiff 
in  error. 

Shlpp  &  Sheppard,  of  Amerlcus,  for  de- 
fendant  In   error. 

STEPHENS,  J.  The  Wlllard  Bag  &  Man- 
ufacturing Company  brought  suit  In  the  dty 
court  of  Amerlcus  against  the  Empire  State 
Guano  Company,  alleging  that  they  entered 
Into  a  written  contract  whereby  the  plaintiff 
sold  to  the  defendant  30,000  bags  at  the  price 
of  $78  per  thousand.  The  contract  was  at- 
tached to  the  i)etltlon  and  contained  a  con- 
dition, ''Printing  one  side  In  blade,  or  If  red 
50  cents  per  M  more^"  It  Is  not  alleged  In  the 
petition  whether  the  defendant  ordered  red 
or  black  printed  bags.  On  the  face  of  the 
contract  It  is  shown  that  the  red  bags  were 
higher  In  price.  It  does  not  appear  that  an 
agreement  had  been  reached  between  the  par- 
ties as  to  this  particular  feature  of  the  con- 
tract No  identlflcatioa  of  the  thing  sold  Is 
alleged,  and  as  that  is  an  essential  element 
for  the  recovery  for  a  breach  of  a  contract  of 
sale,  the  trial  judge  did  not  err  In  sustaining 
a  demurrer  to  the  petition  on  the  ground 
that  It  did  not  set  out  a  cause  of  action. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


^soFor  other  caaos  see  same  tople  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(Ga. 


<24  Ga.  App.  m 

HUMPHREY  ▼•  STATE.    (No.  10472.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
June  13,  1919.     Motion  for  Rehearing  De- 
nied June  27,  1919.) 

(SyllaluM  hy  the  Oouri.) 

1.  Cbiminal  Law  «=»1064%— Approval  oi 
Facts  in  Special  Gbound  or  Motion  fob 
New  Trial— Conbtbuction. 

The  usual  general  certificate  of  the  trial 
Judge,  approving  as  true  all  statements  of  fact 
contained  in  a  special  ground  of  a  motion  for 
a  new  trial,  will  be  construed  by  this  court  as 
approving  as  true  only  such  statements  in  the 
ground  as  are  purely  statements  of  fact,  and  not 
as  so  approving  other  allegations  therein,  which, 
although  stated  as  facts,  should  properly  be  con- 
strued as  mere  conclusions  of  the  movant,  based 
upon  facts  set  forth  in  the  ground. 

2.  Grucinal  Law  «=»956(10)— Jury  ^=>132— 
Relationship— Counter  Showing — Ques- 
tion FOB  Court— Evidence. 

The  evidence  submitted  in  support  of  the 
ground  based  upon  the  alleged  fact  that  one 
of  the  jurors  was,  related  within  the  prohibited 
degree  to  the  prosecutor  in  the  case  was  met  by 
a  counter  showing,  which  authorized  the  judge, 
as  the  trior  of  this  issue  of  fact,  to  find  that  the 
alleged  relationship  had  not  been  proven  to  his 
satisfaction.  Accordingly  this  court  eannot  hold 
that  he  erred  in  overruling  this  ground  of  the 
motion  for  a  new  trial 

8.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant  a 
new  ttial. 

Error  from  Superior  Coart,  Warren  (coun- 
ty ;  B.  F.  Walker,  Judge. 

Proceeding  between  the  State  and  E.  H. 
Humphrey.  From  the  judgment,  and  the  de- 
nial of  his  motion  for  new  trial,  Humphrey 
brings  error.    Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plaln- 
tiff  In  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  and  M.  L.  Felts,  of  Warrenton,  for  the 
State. 

BROYLES,  P.  J.  [1, 2]  The  first  headnote 
alone  needs  elaboration.  The  amendment 
to  the  motion  for  a  new  trial  in  this  case  was 
based  solely  upon  the  alleged  ground  that  one 
of  the  jurors  was  related  within  the  pro- 
hibited degree  to  the  prosecutor  In  the  case, 
mie  amendment  Qeaving  out  the  formal 
parts)  was  as  follows: 

*'(1)  That  when  the  solicitor  g^ieral  called  the 
above-stated  case  for  trial,  his  honor  B.  F. 
Walker,  the  judge  presiding  during  the  trial  of 
eaid  case,  requested  aU  jurors  that  were  related 
by  blood  or  marriage  to  W.  O.  Brinkley,  the 
prosecutor  in  said  case,  to  please  let  that  fact 
be  known  to  the  coort,  so  that  a  qualified  as  a 


competent  juror  to  try  said  case  [a  qualified  aidt 
competent  jury  could  be  secured  to  try  the  caael. 

"(2)  That  the  said  A.  M.  Reese  was  dioaen 
and  sworn  as  a  member  of  said  jury,  which  ren- 
dered a  verdict  of  guilty  on  both  counts  in  the 
indictment  against  this  movant  in  the  above- 
stated  case,  and  participated  as  a  member  of 
said  jury  in  finding  the  verdict  of  guilty  against 
this  movant,  and  in  returning  said  verdict  of 
guilty  in  said  case  into  court  and  publishing  said 
verdict  of  guilty  in  said  case  against  this  mov- 
ant. 

*'(3)  That  L.  D.  McGregor,  was  the  only  and 
sole  counsel  representing  the  movant  in  the 
above-stated  case. 

**(4)  That  this  movant,  neither  his  coonsel* 
had  no  knowledge  or  notice  of  any  kind  or 
character  of  any  kinship  or  relation  ezistinir 
between  A.  M.  Reese,  the  said  juror  in  the  trial 
of  the  above-stated  case  and  W.  O.  Brinkley, 
the  prosecutor  of  this  movant  in  the  above-stat- 
ed case,  before  the  trial  of  said  case  or  during 
the  trial  of  said  [case].  That  this  movant,  nei- 
ther his  counsel,  had  no  knowledge  or  notice 
of  any  kinship  or  relation  existing  between  A. 
M.  Reese,  juror  in  said  case,  and  the  said  W. 
O.  Brinkley,  prosecutor  in  said  case,  until  some 
days  after  the  trial  of  said  case,  and  ontil  some 
days  after  the  publishing  of  said  verdict  of  guilty 
against  this  movant  in  the  above-stated  case. 

"(5)  That  the  said  A.  M.  Reese  was  disquali- 
fied to  serve  as  a  juror  in  said  above-statsd 
case  because  of  his  relationship  by  blood  to  the 
said  W.  O.  Brinkley,  the  prosecutor  in  said 
case,  which  relation  was  unknovni  to  the  moTant 
or  bis  counsel  until  some  days  after  the  movant 
had  been  found  guilty  and  the  verdict  of  guilty 
had  been  published  by  the  jury  in  said  case. 

'That  the  said  A.  M.  Reese,  one  of  the  jurors 
in  said  above-«tated  case^  was  related  by  blood 
to  W.  O.  Brinkley,  the  prosecutor  in  the  above- 
stated  case,  within  the  prohibited  degrees,  in 
the  following  manner,  to  wit:  That Gard- 
ner was  the  father  of  Sterling  Gardner  and 
Prior  Gardner;  that  the  said  Sterling  Gard- 
ner and  the  said  Prior  Gardner  were  foil 
brothers  by  blood;  that  the  said  Sterling  Gard- 
ner was  the  father  of  Mrs.  Mary  Rose  Gibaon 
(n6e  Miss  Mary  Rose  Gardner):  that  Mrs. 
Mary  Rose  Gibson  (n^  Mary  Rose  Gardner) 
was  the  mother  of  Mrs.  Sarah  Brinkley  (n6e 
Sarah  Gibson) ;  that  Mrs.  Sarah  Brinkley  (nte 
Sarah  Gibson)  was  the  mother  of  W.  O.  Brink- 
ley,  the  prosecutor  of  tl&is  movant  in  the  above- 
stated  case;  that  the  said  Prior  Gardner  (who 
was  the  full  brother  of  the  said  Sterling  Gard- 
ner) was  the  father  of  Mrs.  f^nie  Culpepper 
(n6e  Fannie  Gardner);  that  Mrs.  Fannie  Cul- 
pepper (n^  Fannie  Gardner)  was  the  mother 
of  Mrs.  Drodlla  Chapman  (n4e  Drudlla  (Cul- 
pepper); that  Mrs.  Drucilla  Chapman  (n6e 
DrucUla  Culpepper)  was  the  mother  of  Mrs.  Sis 
Reese  (n6e  Sis  Chapman),  and  that  Mrs.  Sis 
Reese  (n^e  Sis  Chapman)  was  the  mother  of 
A.  M.  Reese,  the  juror  in  the  abovenrtated  case, 
who  participated  in  the  rendition  of  the  verdict 
of  guilty  against  this  movant. 

''That  the  said  A.  M.  Reese,  the  juror  in  the 
above-stated  case,  and  W.  O.  Brinkley,  the 
prosecutor  in  the  above-stated  case,  were  relat- 
ed by  blood  under  the  civil  law  within  the  ninth 
degree,  and  by  the  canon  law  within  the  fifth 
degree.    The  following  diagram  shows  the  rela- 


tftssFor  oth«r  casss  see  tame  topic  sad  KBT-NUMBER  In  all  Ksy-Numbsred  Dicests  sad  Indezss 


Ga.)  HUTCHESON  v.  STATE 

(ft  8.a.> 

tionship  of  A*  M.  Reese  the  said  Juror,  and  W. 
O.  Brinkley  the  said  prosecutor.  The  Roman 
numerals  indicate  the  relationship  by  the  canon 
law,  and  the  arabic  figures  indicate  the  rela- 
tionship by  the  eiyil  law,  to  wit: 


o    Common  ancestorp 
•\  —  Gardner. 

Sterling  Gardner.         o  4   S  o  I  Prior  Gardner. 
Mrs.  Mary  Rose  Gib-  oS   Co  n  Mrs.    Fannie    CUl- 


son  (n6e  Mary  Rose 
Gardner),   daughter. 


Mrs.    Sarah   Brinkley^  o  S   7  o  III  Mrs. 


pepper  (n6e  Fannie 
Gardner),   daughter. 


Drucllla 


(n6e  Sarah  Gibson), 
daughter. 


eeutor,  son. 


Chapman  (nde  Dru- 
cilla        Culpepper), 
daughter. 
W.  O.  Brinkley,  pros-  o  1   8  6  IV  Mrs.      Sis     Reese 

I      <n6e  Sis  Chapman), 
I      daughter. 
9  o  V  A.  M.  Reese,  Juror, 
son. 
"Wherefore,"  etc 

The  trial  Judge  certified  that— 

-The  recital  of  facts  contained  in  the  forego- 
ing motion  for  a  new  trial  *  *  *  is  hereby 
approved  as  true  and  correct." 

It  is  contended  by  connsel  for  the  plalntlft 
in  error  that  this  certification  of  the  judge 
conclusively  established  the  truth  of  the  al- 
legations in  the  ground  that  the  juror  was 
related  within  the  prohibited  degree  to  the 
prosecutor  and  accordingly  disqualified.  We 
cannot  take  this  view  of  the  case,  especially 
as  the  judge  overruled  this  ground  of  the 
motion  for  a  new  trial.  We  think  the  only 
reasonable  construction  of  the  judge's  cer- 
tification is  that  he  approved  as  true  merely 
all  of  the  many  statements  in  the  ground 
which  were  purely  statements  of  facts,  and 
that  he  did  not  intend  to  approve  as  true,  and 
did  not  so  approve,  the  allegations  that  the 
juror  was  related  within  the  prohildted  de- 
gree to  the  prosecutor,  and  was  (for  that  rea- 
son) disqualified  to  act  as  a  juror  in  the 
case.  Such  allegations,  iu  the  light  of  all  the 
facts  stated  In  the  ground,  should  properly 
he  considered  as  mere  conclusions  of  the 
movant,  based  upon  the  evidenoe  set  forth 
in  the  ground,  and  not  as  statements  of  fact 
per  se.  Whether  the  alleged  relationship  did 
exist,  and  whether  the  juror  was  thereby  dis- 
qualified, were  the  very  questions  whldi  the 
judge  was  called  upon  to  determine  from 
the  evidence  set  forth  in  this  ground  of  the 
motion. 

[3]  It  is  clear  from  a  reading  of  this 
legnthy  ground  (which  contained  many  state- 
ments purely  of  fact),  and  in  the  light  of  the 
judge's  overruling  it,  that  he  did  not  intend 
to  approve  as  true  the  allegations  therein 
that  the  juror  was  so  related,  and  thereby 
disqualified  to  act  as  a  juror  in  the  case. 
This  ruling  is  not  in  conflict  with  the  deci- 
sion in  Harris  v.  State,  10  G^.  App.  70,  72 
S.  E.  516. 

Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 
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HUTCHESON  ▼.   STATE.     (No.   10473.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  27,  1019.) 


(ByttdbuB  5y  the  Court.) 

Dbitnkabds  ^=:»11— Offeitse  Against  Pitb- 
Lio  Dbckncy— (Question'  fob  Jubt— Evi- 
dence—"Indecent." 

Ludie  Hutcheson  was  indicted  under  sec- 
tion 442  of  the  Penal  CSode  of  1910,  for  being 
intoxicated  on  a  public  highway;  the  accusa- 
tion alleging  that  said  intoxicated  condition 
was  '*made  manifest  by  indecent  condition  or 
actings."  ^e  evidence  showed  that  the  ac- 
cused was  found  drunk  and  asleep,  with  a  man 
"sorter  lying  on"  her,  both  under  a  quilt  and 
on  the  back  seat  of  an  automobile  which  was 
on  a  public  highway.  The  evidenoe  further 
showed  that  she  was  too  drunk  to  walk.  In 
Davis  V.  State,  14  Ga.  App..  572,  81  S.  E.  907, 
we  find  the  followlngr  "The  Standard  Diction- 
ary (1913)  p.  1247,  defines  Indecent*  as  tof- 
fensive  to  common  propriety';  'offending 
against  modesty  or  delicacy;  unfit  to  be  seen 
or  heard ;  or  immodest ;  gross ;'  obscene.'  For 
this  reason  we  held  in  Howell  v.  State,  13  Ga. 
App.  75,  81  S.  E.  247,  that  one  who  was  lying 
in  a  public  highway,  on  his  back,  stretched  out 
drunk  and  unable  to  get  out  of  the  road,  his 
head  near  the  middle  of  the  road  and  his  feet 
toward  the  side,  so  that  he  had  to  be  dragged 
to  one  side  in  order  to  permit  the  passage  of 
vehicles,  was  drunk  under  such  circumstances 
as  that  his  drunkenness  was  manifested  by  an 
indecent  condition  within  the  meaning  of  the 
statute."  The  second  headnote  in  Sullivan  v. 
State,  17  Ga.  App.  122,  86  S.  E.  287,  is  as 
follows:  "In  such  a  case,  the  question  as  to 
whether  one's  condition  is  such  as  to  offend 
public  decency  is  purely  a  question  of  fact,  ami 
must  be  determined  by  the  jury,  who  can  take 
into  consideration  all  the  drcumstanees  of  the 
case.  Lovett  v.  State,  13  Ga.  App.  71,  74,  78 
S.  B.  857."  See,  also.  Ford  v.  State,  10  Ga. 
App.  442,  73  S.  E.  605.  Applying  the  fore- 
going rulings  to  the  facts  of  this  case,  the 
jury  were  fully  authorized  to  find  that  the  in- 
toxicated condition  -of  the  accused  was  made 
^'manifest  by  his  indecent  condition  or  acting,'' 
and,  as  the  motion  for  new  trial  contained  Che 
general  grounds  only,  a  new  trial  was  properly 
refused. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BMrst  and  Second  Series,  Inde- 
cent] 

Error  from  City  Coart  of  Wrightsville:  Bw 
B.  Blount,  Judge. 

'  Ludie  Hntcheson  was  convicted  of  being  In- 
toxicated upon  a  pubUc  highway,  etc.,  her 
motion  for  new  trial  was  denied,  and  she 
brings  error.    Affirmed. 

B.  H.  Moye  and  G.  A.  Falrcloth,  both  ot 
Wrightsville,  for  plaintiff  in  error. 

O.  S.  Claxton,  Sol.,  of  Wrightsville,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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(125  Va.  429) 

SOUTHERN  AMUSEMENT  CO.,  Inc.,  ▼.  FER- 

RELL-BLEDSOE  FURNITURE 

CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

1.  PBINOtPAL  AND  AGENT  ^=S>99,  147(2)— OS- 
TENSIBLE AlTTHOBITT. 

Though  every  one  who  deals  with  an  agent 
does  so  at  his  hazard,  and  is  bound  to  take  no- 
tice of  the  extent  of  and  limitations  on  the  aa- 
tbority  of  the  agent,  the  principal  is  bound  to 
the  extent  that  he  holds  another  out  as  having 
authority  to  act  on  his  behalf. 

2.  Corporations  ^s»432(12)  —  Theatiugal 
Manager— AuTHOBiTT  to  Contract— Evi- 
pencb. 

Evidence  held  to  show  that  the  manager  of 
an  amusement  company  had  authority,  implied, 
if  not  iBxpUcit,  to  bind  the  company  by  order- 
ing theater  furniture,  curtains,  equipment,  etc., 
from  a  furniture  company  with  which  he  had 
previously  dealt  for  his  company. 

3.  Corporations  ^=s>426(10)  —  Aot  of  Man- 
ager—Ratification— Acceftanoe  OF  BlTB- 
DENs  WITH  Benefits. 

Where  the  manager  of  an  amusement  com- 
pany was  without  power  to  contract  for  fur- 
niture, etc.,  but  nevertheless  company  accept- 
ed the  benefit  of  the  contract  made  in  its  name 
by  its  manager,  and  used  the  goods  in  its  thea- 
ter, the  seller's  proposal  having  been  in  writing 
and  addressed  to  the  amusement  company,  and 
accepted  on  its  behalf  by  the  latter's  manager, 
the  amusement  company  la  bound  by  the  con- 
tract. 

4.  New  Trial  ^s>68  —  Setting  Aside  Veb- 
DiCT— Lack  of  Suppobt  in  Evidence. 

Where  the  jury's  verdict  on  first  trial,  find- 
ing for  defendant,  was  without  evidence  to  sup- 
port it,  it  was  not  error  for  the  trial  court  to 
set  it  aside. 

Error  to  (Corporation  Court  of  (3ity  of  Dan- 
ville. 

Action  by  the  Ferrell-Bledsoe  Furniture 
Company,  Incorporated,  against  the  Southern 
Amusement  CJompany,  Incorporated.  To  re- 
view Judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

Harris  &  Harvey,  of  Danville,  for  plalntiil 
In  error. 

Eugene  Withers,  of  Danville,  for  defendant 
In  error. 

BURKS,  J.  This  was  an  action  of  assump- 
sit, brought  by  the  defendant  in  error,  here- 
inafter called  the  Furniture  Company, 
against  the  plaintiff  in  error,  hereinafter  call- 
ed the  Amusement  Company,  on  an  open  ac- 
count. There  were  two  trials  of  the  case.  At 
the  first  trial  there  was  a  verdict  for  the  de- 
fendant, which  the  trial  court  set  aside  on 
the  motion  of  the  plaintiff  as  contrary  to  the 
evidence,  and  the  defendant  excepted.     At 


the  second  trial  the  defendant  offered  no  evi- 
dence, and  there  was  a  verdict  for  the  plain- 
tiff, which  defendant  moved  to  set  aside; 
but  the  court  overruled  the  motion,  and  the 
defendant  again  excepted.  Judgment  was 
thereupon  entered  on  the  verdict  for  the 
plaintiff.  In  obedience  to  the  statute,  we 
must  examine  the  proceedings  on  the  first 
trial  first,  and,  if  there  was  error  in  the  ac- 
tion of  the  trial  court,  in  setting  aside  the 
verdict,  set  aside  all  proceedings  subsequent 
to  the  first  verdict  and  enter  Judgment  there- 
on for  the  defendant 

The  sole  error  assigned  Is  the  action  of  the 
trial  court  in  setting  aside  the  first  verdict. 
The  plaintiff  based  its  right  of  recovery  on 
a  contract  alleged  to  have  been  made  witii 
the  defendant,  throu^  Its  agent,  M.  F.  Sohm- 
er,  claiming  especially  that  Sohmer  was  held 
out  by  the  defendant  as  having  authority  to 
enter  Into  the  contract  If,  upon  this  dalm, 
the  verdict  of  the  Jury  at  the  first  trial  was 
without  evidence  to  support  it  or  was  plain* 
ly  contrary  to  the  evidence,  then  the  action 
of  the  trial  court  In  setting  aside  the  verdict 
was  right;  otherwise.  It  was  wrong. 

The  account  sued  on  Is  for  certain  floor  cov- 
erings, curtains,  portieres,  chairs,  etc,  fur- 
nished for  the  Majestic  Theater  bulldlnir  tn 
the  city  of  Danville,  then  being  remodeled 
and  equipped,  and  no  question  Is  raised  about 
the  fact  that  the  Items  charged  in  the  bUl  were 
furnished  by  the  plaintiff,  and  that  the  iMrlces 
charged  therefor  were  reasonable;  the  only 
question  being  who  shall  pay  for  them. 

The  plaintiff  was  a  furniture  dealer.  In  the 
dty  of  Danville,  and  the  defendant  was  a 
corporation  operating  three  theaters  and 
moving  picture  houses  in  'said  dty,  one  of 
which  was  the  ''Majestic  Theater."  M.  F. 
Sohmer  had  been  in  charge  of  this  ''theater^ 
as  agent  for  the  defendant,  for  several  years 
prior  to  the  purchase  of  the  goods  in  contro- 
versy, and,  while  so  tn  diarge,  had  purchased 
numerous  bills  of  goods,  some  of  considerable 
amount  from  the  plaintiff,  for  the  Majestic, 
and  all  of  them  had  been  paid  without  ques- 
tion by  diecks  of  the  defendant  presented  by 
Sohmer.  The  account  In  suit  Is  the  first  bill 
purchased  by  Sohmer  of  the  plaintiff,  or  any 
one  else,  that  was  ever  disputed  by  the  de- 
fendant. 

In  1917  an  agreement  was  entered  into  be- 
tween the  owner-  of  the  **MaJe8tlc  Theater" 
and  the  defendant,  whereby  the  owner  was 
to  remodel  and  re-equip  the  building,  and  the 
tenant  was  to  pay  10  per  cent  of  the  cost 
thereof  annually  as  Increased  rent.  The  ar- 
ticles mentioned  in  the  account  sued  on  were 
such  as  were  necessary  for  said  re-equipment 
When  the  time  came  to  purchase  these  arti- 
cles, Sohmer  went  to  Bledsoe,  the  vice  presi- 
dent of  the  plaintiff,  and  told  him  that  Mr. 
Arey,  the  owner  of  the  Majestic,  was  going 
to  remodel  and  equip  the  ''Majestic^*  for  them 
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on  a  10  per  cent  Inudfl,  and  aeiked  tliat  plain- 
tiff make  a  bid  on  spedfled  furnishings,  chief- 
ly those  mentiohed  in  the  account  aforesaid. 
This  request  was  at  first  declined,  but  sub- 
sequently, when  the  matter  was  a^^ain 
brought  to  the  attention  of  Bledsoe,  a  bid  was 
submitted  in  writing  by  the  plaintiff,  address- 
ed to  the  Southern  Amusement  Ck>mpany,  de- 
fendant, and  delivered  to  Sohmer.  Shortly 
thereafter,  at  the  request  of  Sohmer,  the  bid 
was  changed  so  as  to  embrace  some  addition- 
al articles.  This  bid  was  also  in  writing,  ad- 
dressed to  the  defendant  and  delivered  to 
Sohmer.  The  amended  bid  was  subsequently 
verbally  accepted  by  Sohmer.  At  no  time  did 
Sohmer  say  or  intimate  to  the  plaintiff  that 
he  was  contracting  or  authorized  to  contract 
on  behalf  of  Arey,  the  owner  of  the  building. 
The  testimony  of  Bledsoe  on  the  subject  of 
his  conversation  with  Sohmer  is  in  part  as 
follows : 

"When  Mr.  Sohzoer  told  me  that  Mr.  Arey 
was  going  to  equip  the  building,  and  asked  for 


charge  of  all  performances  aad  shows  given 
there,  makes  and  signs  contracts  with  theatri- 
cal and  moving  picture  concerns  for  abows  and 
exhibitions  to  be  given  there  as  well  as  with 
the  management  of  all  concert  companies,  local 
and  amateur  performances,  and  fixes  the  times 
and  dates  of  such  performances,  ezhibitiooB, 
etc.,  as  well  as  the  terms  upon  which  all  shows, 
pictures,  and  entertainments  are  given  at  the 
Majestic.  He  has  charge  of  the  tickets  and 
their  sales,  collections,  and  proceeds,  and  either 
accounts  to  me  for  them  or  deposits  them  in 
bank,  rendering  me  statement  of  same.  He  also 
has  charge  of  all  advertising  for  said  theater, 
makes  contracts  therefor,  and  attends  solely 
to  same.  He  likewise  buys  supplies  as  they  are 
needed  in  small  quantities  from  time  to  time, 
and  we  have  always  paid  for  same  as  the  bills 
were  presented  when  O.  K.'ed  by  him.  We 
have  never  questioned  or  refused  to  pay  a  bill 
incurred  by  him  heretofore.  We  have  never 
given  any  notice  to  the  public  or  those  with 
whom  we  deal  as  to  the  scope  of  his  authority 
or  what  limitation  there  was  upon  it 

"I  was  aware  that  the  Ferrell-Bledsoe  Fur- 
niture Company  were  putting  in  floor  coverings, 
the  bid  on  floor  coverings,  carpets,  etc.,  I  told  !  draperies,  etc.,  the  price  of  which  is  in  con- 
him  that  if  I  made  a  bid  it  would  be  made  to  |  troversy  here,  saw  their  man  at  work,  did  not 
the  Southern  Amusement  Company;    that  Mr.    object  to  the  floor  covering^,   draperies,  etc.. 


Arey  had  never  dealt  with  me  or  my  concern; 
that  I  did  not  know  him  personally,  and  did  not 
care  to  submit  a  bid,  if  Mr.  Arey  had  anything 
i:o  do  with  it,  because  I  did  not  believe  Mr.  Arey 
would  deal  with  me. 

"With  this  information  Mr.  Sohmer  accepted 
the  second  bid,  addressed,  as  stated,  to  the 
Southern   Amusement   Company,   and   ordered 


being  put  in,  and  have  never  done  so.  They  are 
now  in  the  Majestic  Theater,  where  they  have 
been  ever  since  they  were  first  put  it,  and  are 
used  by  the  said  theater  and  its  patrons,  but 
belong  to  Mr.  Arey,  and  should  be  paid  for  by 
him. 

"They  have  never  been  paid  for  in  whole  or 
in  part  by  my  company,  and  have  not  been  re- 


the  goods  delivered,  which  was  done.    The  larg-  j  turned,  and  no  offer  has  been  made  to  return 
er  part  of  the  goods  covered  by  the  bid  were  |  them." 
not  kept  in  stock  by  my  company  and  had  to 


be  specially  ordered,  which  was  done  according 
to  Mr.  Sohmer's  directions,  who  selected  the 
style  and  sort  of  goods  desired.' 


ft 


[1]  It  clearly  appears  that  Sohmer  had  no 
authority  to  act  for  Arey.  The  only  portion 
-of  Sohmer's  testimony  giving  color  to  such 
authority  was  stricken  out  by  the  trial  court, 
and  no  exception  was  taken  to  this  ruling. 
The  defendant's  testimony  tends  to  show,  and 
Sohmer  testified,  that  he  had  no  authority  to 
act  as  the  agent  of  the  Amusement  Company 
in  making  the  contract  in  controversy.  But 
this  Is  not  enough.  While  it  is  well  settled 
that  every  one  who  deals  with  an  agent  does 
80  at  his  hazard,  and  is  bound,  at  his  peril,  to 
take  notice  of  the  extent  of,  and  the  limita- 
tions upon,  the  authority  of  the  agent,  it  is 
equally  well  settled  that  the  principal  is 
bound  to  the  extent  that  he  holds  another  out 
as  having  authority  to  act  on  his  behalf. 

In  the  case  at  bar,  it  appears  from  the  tes- 
timony offered  by  Uie  Amusement  Company 
Itself,  that  Sohmer  had  very  broad  powers 
in  connection  with  the  management  of  the 
"Majestic."  The  vice  president  of  the  defend- 
ant company,  wha  was  examined  as  a  witness 
on  its  behalf,  testifies  as  follows  : 

"Mr.  Sohmer  has  charge  of  that  theater.  He 
supervises  and  directs  its  employes,  sees  that  it 
•is    cleaned   and    kept   in   good   condition,   has 


M.  F.  Sohmer,  testifying  on  behalf  of  the 
defendant,  says: 

"I,  do  almost  anything  at  the  Majestic  Thea- 
ter; •  •  •  buy  needed  supplies;  •  •  • 
have  no  authority  to  draw  or  sign  checks. 
Have  not  made  purchases  of  large  amounts,  but 
buy  all  needed  supplies  from  time  to  time,  and 
pay  for  them  by  the  Southern  Amusement  Com- 
pany checks." 

In  another  connection,  referring  to  the 
items  charged  in  the  account  in  controversy, 
he  says: 

"These  new  ones  were  necessary  equipment 
to  conduct  a  theater  in  the  building.' 


n 


To  this  must  be  added  the  testimony  of  the 
vice  president  of  the  plaintiff  company  as 
follows: 

"Mr.  Sohmer  had  hitherto  purchased  consid- 
erable bills  from  my  concern  for  the  Majestic 
Theater,  which  had  always  been  paid  by  checks 
of  the  Southern  Amusement  Company,  brought 
to  the  store  by  Mr.  Sohmer,  and  no  bill  pre- 
sented by  my  concern  to  said  company  has  ever 
been  questioned  prior  to  this  one,  though  I 
had  frequently  sold  accounts  of  considerable 
amount  to  Mr.  Sohmer  for  the  Majestic  Thea- 
ter, which  were  always  promptly  paid  by  the 
Southern  Amusement  Company.  Mr.  Sohmer 
was  advertised  and  known  as  the  manager  of 
the  Majestic  Theater,  and  I  knew  nothing  of 
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any  UmltatloiiB  or  restrictionB  npon  his  author- 
ity. The  Southern  Amusement  Company  bought 
goods  from  me  for  the  Bijou  and  Broadway, 
as  well  as  the  Majestic,  but  accounts  were  al- 
ways kept  separate  on  my  books,  and  ever 
since  Mr.  Sohmer  took  charge  of  the  Majestic, 
all  transactions  and  dealings  for  that  theater 
with  my  concern  were  had  with  him." 

[2]  There  Is  nothing  in  the  record  in  de- 
nial of  this  manner  and  extent  of  '^holding 
out/*  and  we  are  of  opinion  that  It  is  suffi- 
cient to  hold  the  Amusement  Ck>mpany  liable 
upon  the  account  in  controversy.  Sohmer 
was  publicly  recognized  and  known  as  the 
manager  of  the  "Majestic,"  and  had  been 
for  years.  He  had  power  to  contract  with 
theatrical  and  moving  picture  concerns  for 
shows  and  exhibitions,  regardless  of  the 
amount  involved,  and  to  make  any  contract 
he  thought  proper  for  advertising  the  same, 
and  to  buy  supplies  from  time  to  time  as 
needed,  and  had  previously  purchased  of  the 
plaintiff  for  the  "Majestic  Theater"  consid- 
erable bills,  "some  of  considerable  amount," 
all  of  which  had  been  promptly  paid  by  the 
Amusement  Company,  and  the  company  has 
"never  questioned  or  refused  to  pay  a  bill 
incurred  by  him  heretofore."  His  position 
as  **manager/*  his  recognized  right  to  pur- 
chase all  needed  supplies,  his  admitted  power 
to  contract,  the  recognition  and  payment  of 
every  bill  heretofore  made  by  him,  and  par- 
ticularly the  prior  dealings  between  the 
plaintiff  and  the  defendant,  well  warranted 
the  plaintiff  in  extending  the  credit  given 
to  the  defendant,  and  in  looking  to  it  for  the 
payment  of  the  articles  ordered  by  Sohmer. 

[3]  Furthermore,  even  if  Sohmer  was  with- 
out power  to  make  the  contract,  the  defend- 
ant accepted  the  benefit  of  the  contract  made 
for  it  and  in  its  name,  and  is  to-day  enjoying 
the  benefits  of  It.  The  proposal  was  in  writ- 
ing and  addressed  to  the  Southern  Amuse- 
ment Company,  and  was  accepted  on  its  be- 
half by  Sohmer.  Under  such  circumstances 
the  defendant  is  bound  by  the  contract  Hav- 
ing accepted  its  benefits,  it  must  assume  its 
burdens.  Owens  v.  Boy<J  Land  Co.,  95  Va. 
560,  28  S.  B.  950.  If  it  was  the  duly  of  the 
landlord  to  pay  for  these  furnishings,  and 
he  refused  to  do  so,  it  is  not  to  be  presumed 
that  he  would  have  objected  to  their  removal 
by  the  defendant  except  for  good  cause.  The 
retention  of  the  goods,  under  the  circum- 
stances, is  evidence  of  a  ratiflcatioii  by  the 


[defendant  of  the  contract  made  on  Its  be- 
half  by  Sohmer. 

The  defendant  itself-  in  the  ezoeptloQ  of 
the  case  insisted  that  the  landlord  should  be 
sued  with  it  for  the  amount  When  Sohmer 
notified  the  plaintiff  that  Arey  (the  landlord) 
would  not  pay,  he  says  he  told  Mr.  Bledsoe 
"that  he  would  have  to  sue  Mr.  Arey  and  us 
jointly  to  get  his  money,"  and  Bledsoe  tes- 
tified that— 

"Some  ten  days  later  I  saw  Mr.  Gteorge  W. 
Prior  and  Mr.  John  F.  Prior  [directors  of  the 
'defendant],  and  they  told  me  that  the  Southern 
Amusement  Company  would  pay  the  costs,  and 
the  whole  of  it,  if  we  lost,  provided  we  would 
sue  said  company  and  Mr.  Arey  jointly.' 


»» 


When  the  grounds  of  defense  were  first 
filed  in  the  cause,  it  was  therein  stated  that 
E}.  C.  Arey  is  the  real  and  true  defendant 
and  is  liable  for  said  sum  in  full;  that  he 
has  had  notice  of  this  defense,  and  "it  asked 
that  he  be  made  a  defendant  in  this  cause" ; 
and  at  a  later  term,  when  the  case  was  set  for 
hearing,  "the  said  defendant  moved  the  court 
to  make  B.  C.  Arey  a  party  defendant  In  the 
cause,"  which  the  court  refused  to  do.  These 
proceedings  seem  to  indicate  that  defend- 
ant admitted  that  it  was  liable  to  the  plain- 
tiff for  the  amount  of  the  account,  but  that, 
for  some  reason  not  disclosed  by  tilie  record. 
it  considered  Arey  as  the  party  primarily  li- 
able, and  that  it  could  in  this  proceeding  com- 
pel the  plaintiff  to  enforce  the  primary  lia- 
bility. 

[4]  The  liability  of  the  defendant,  upon 
the  grounds  stated,  is  fully  established  by 
the  uncontradicted  evidence  In  the  cause,  and 
the  verdict  of  the  jury  on  the  first  trial  find- 
ing the  contrary  was  without  evidence  to  sup- 
port it.  It  was  not  error,  therefore,  for  the 
trial  court  to  set  it  aside.  It  Is  unnecessary 
to  cite  authority  to  support  the  proposlticm 
that  it  is  proper  for  the  trial  court  to  set 
aside  a  verdict  when  there  Is  no  evidence  to 
support  it.  The  jury  was  not  Instructed  on 
this  subject  and  seems  to  have  acted  in 
ignorance  of  the  law  applicable  to  the  facts. 

It  is  unnecessary  to  discuss  other  questions 
raised  and  discussed  both  in  the  briefs  and 
oral  arguments. 

For  the  reasons  hereinbefore  stated,  the 
judgment  of  the  corporation  court  wlU  be 
affirmed. 

Affirmed. 
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WESSEL,  DUVAL  &  CO.  ▼.  WINBORNB  & 

CO.,  Inc. 

(Sapreme  Court  of  Appeals  of  Virgiiila.    Jmie 

12,  1919.) 

1.    JUDOUENT  '^=:»142— SUBSnTUTBD    SKBVIGE 

— FoBEiQN  DsnENDANTS— Reopening  Case. 
A  judjonent  against  defendants  in  an  action 
of  assumpsit  is  without  effect  upon  the  Bling 
of  defendants'  petition  under  Code  1904,  §  2966, 
which  allowed  them  to  make  a  defense  against 
the  Judgment  as  if  they  had  appeared  in  the 
case  before  the  same  was  rendered;  the  judg- 
ment being  rendered  under  attachment  without 
personal  service  and  upon  nonresident  defend- 
ants. 

2.  Damages  ^=»20i— Necessitt  or  Pboof— 
Defendant  Faiung  to  Appeab. 

The  plaintiff,  in  an  action  on  an  account 
against  a  defaulting  defendant  must  prove  his 
account,  or  else  he  can  recover  but  one  cent 
damages. 

3.  Payment  ^=»82(3)— Rbcotebt  of  Compul- 
80BT  Payment— Voluntabt  Payment. 

Where  plaintiff,  seeking  to  recover  money 
paid  for  war  risk  insurance,  had  the  option  to 
pay,  or  else  have  a  sale  contract  rescinded,  and 
it  elected  to  make  the  payment,  such  payment 
cannot  be  said  to  have  been  made  under  protest 
in  the  legal  sense,  but  was  voluntary  and  not 
recoverable. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Winbome  &  Co.,  Incorporated, 
against  Wessel,  Duval  &  Co.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  rendered. 

E.  R.  Baird,  Jr.,  of  Norfolk,  for  plaintiff 
in  error. 

J.  Eklward  Cole^  of  Norfolk,  for  defendant 
in  error. 

BURKS,  J.  This  was  an  action  of  as- 
snmpsit  in  which  the  declaration  contained 
only  a  consolidated  money  count,  wherein 
the  plaintiff  (defendant  In  error)  claimed  of 
the  defendants  (plaintiffs  In  error)  $324.35 
for  money  lent  and  advanced  by  the  plain- 
tiff to  the  defendants,  and  the  like  sum  of 
$324^  for  money  by  the  defendants  had 
and  received  to  a^d  for  the  use  of  the  plain- 
tiff. No  affidavit  or  account  was  filed  with 
the  declaration,  nor  were  the  def^idants  oth- 
envise  informed  of  the  nature  of  the  plain- 
tiff's demands.  The  defendants  were  non- 
residents, and,  as  ancillary  to  the  action,  the 
plaintiff  sued  out  an  attachment  and  had  it 
levied  on  effects  of  the  defendants.  The  de- 
fendants entered  no  appearance,  but  filed  a 
bond  *'for  the  release  of  the  said  attachment,** 
and,  at  the  succeeding  term,  the  court  enter- 
ed a  "personal**  judgment  against  the  defend- 
ants in  f^vor  of  the  plaintiffs  for  1324.35, 
with  Interest  and  costs.  At  a  later  date  of 
the  term,  the  defendants,  in  strict  conform- 


ity with  section  2986  of  the  Code  a9(M),  filed 
their  petition  in  the  cause,  and  made  the  req- 
uisite deposit  for  costs,  and  *'were  admitted 
to  make  defense  against  the  said  judgment 
as  if  they  had  appeared  In  the  cause  before 
said  Judgment  was  rendered.**  Thereupon 
the  cause  was  continued  **for  hearing  upon 
the  merits**  until  the  next  term.  At  the  next 
term,  neither  party  introduced  any  witness- 
es; but  the  plaintiff  introduced  In  evidence 
a  written  contract  between  the  parties  show- 
ing a  sale,  for  future  delivery,  by  the  de- 
fendants to  the  plaintiff  of  40  toba  of  nitrate 
of  soda,  and  a  number  of  letters  that  had 
passed  between  them  relating  to  sales  of 
nitrate  of  soda  by  the  defendants  to  the 
plaintiff.  These  letters  showed  that  there 
were  other  contracts,  besides  the  one  offered 
in  evidence,  for  the  sale  of  nitrate  of  soda 
by  the  defendants  to  the  plaintiff,  and  that 
in  each  instance  the  defendants  were  de- 
manding, and  the  plaintiff  was  paying  under 
protest,  1^  per  cent  of  each  bill  for  war 
risk  insurance.  What  were  the  terms  of  the 
other  contracts  does  not  appear  from  the 
record.  The  contract  offered  in  evidence 
contains  the  following  clause: 

'^n  case  of  war  endangering  the  transporta- 
tion of  nitrate  of  soda,  sellers  to  have  the  right 
to  caned  any  part  of  this  contract  so  affected, 
or  upon  agreement  with  buyers,  to  insure  same 
against  war  risk  for  account  of  buyers.** 

When  complaint  was  first  made  of  this 
charge,  the  defendants  wrote  the  plaintiff: 

'*We  clearly  have  the  right  to  cancel  the  con- 
tract before  taking  any  such  action,  we  give 
you,  as  we  give  our  other  buyers,  the  privilege 
of  paying  war  risk  insurance,  and  oonsequent- 
^,  are  delivering  you  the  nitrate.  If  you  do 
not  wish  to  pay  this  insurance,  we  wiU  consid- 
er not  only  this  contract  but  other  contracts 
we  have  with  yon  as  canceled.  We  are  putting 
you  on  the  same  basis  as  our  most  favored 
buyers— even  those  who  purchase  In  cargo  lots 
—all  of  whom  pay  war  risk  insurance.  We  are 
constantly  delivering  nitrate  to  the  very  largest 
buyers  in  this  country  and  all  pay  this  charge. 

"Trusting  this  explanation  is  dear,  and  await- 
ing your  immediate  reply  giving  your. decision, 
we  are.' 


t> 


To  this  letter  the  plaintiff  replied  under 
date  May  31, 1917: 

Tours  of  the  20th  Inst  duly  received.  We 
recognize  your  right  to  call  for  an  agreement 
from  us  to  pay  tiie  actual  war  risk  necessary 
on  all  future  shipments  to  us,  under  our  con- 
tracts; and  therefore  agree  to  pay  the  nme; 
but  as  to  shipments  in  transit  as  to  whicn  we 
were  not  called  upon  for  such  an  agreement, 
we  will  have  to  pay  'under  protest,*  if  you  In- 
sist; and  with  the  understanding  that  we  shall 
claim  cfedit  of  you  for  the  amount  thereof* 

On  June  1,  1917,  defendants  wrote  the 
plaintiff: 

"We  have  your  letter  of  the  31st  ulto.  which 
arrived  Just  before  tiie  dose  of  our  office  this 
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aftenK>on,  and  which  is  not  satisf&ctory.  We 
beg  to  advise  you  that  anless  yon  agree  to  pay 
war  risk  without  protest  we  shall  ezerdse  the 
right'  given  us  in  the  next  to  the  last  para- 
graph of  the  contract  to  cancel  the  contract. 
We  shoald  like  you  to  telegraph  us  your  de- 
cision to-morrow  without  fail/* 

On  the  next  day  the  plaintiff  wired  the 
defendants  as  follows: 

"Will  pay  all  charges  and  risks  for  which 
contracts  make  us  liable,  but  no  more." 

Following  this  telegram,  the  plaintiff 
wrote  the  defendants,  on  the  same  day,  con- 
firming its  telegram  of  that  date,  and  ex- 
plaining its  Tiews  of  the  contract  It  insist- 
ed that — 

"Risks  on  shipments  made  to  yourselves  are 
entirely  outside  of  our  contracts,  and  we  have 
no  connection  therewith." 

It  also  stated  that  it  had  made  contracts 
based  on  its  purchases  from  the  defendants, 
and,  if  they  failed  to  make  deliveries,  "we 
shall  undoubtecUy  hold  you  responsible 
The  letter  then  concludes: 


»» 


<o 


'If  you  differ  with  us  in  the  construction  of 
this  contract,  we  are  perfectly  willing  to  have 
the  same  construed  for  our  mutual  benefit,  and 
abide  by  the  results.  In  the  meantime,  we  wish 
it  distinctly  understood  that  we  are  willing, 
and  do  agree,  to  pay  any  increased  risk,  that 
may  be  contemplated  and  embraced  under  our 
contracts,  and  having  expressed  our  willingness, 
to  such  agreement,  you  have  no  right  nor  pre- 
text for  canceling  your  contracts." 

Upon  this  evidence  the  court  ent^^ed  the 
following  judgment: 

"The' defendants  having  been  heretofore  ad- 
mitted to  make  defense  against  the  judgment 
entered  herein  aa  if  they  had  appeared  In  this 
cause  before  said  judgment  was  rendered,  and 
having  paid  into  conrt  the  estimated  costs  of  this 
cause  as  required  by  an  order  entered  herein  on 
the  15th  day  of  March,  1918,  and  neither  par- 
ty demuiding  a  jury,  the  whole  matter  of  law 
and  fact  was  heard  by  the  court,  whereupon  the 
court  being  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  a  judgment  against  the  defend- 
ants for  the  sum  of  $324.35,  with  interest  from 
the  :i29th -day  of  May,  1917,  and  costs,  and 
therefore  that  the  judgment  heretofore  rendered 
in  favor  of  the  plaintiff  against  the  defendants 
.  for  that  sum  should  not  be  set  aside,  doth  so 
adjudge."  To  this  judgment  defendants  ex- 
cepted. 

I1,ii  The  defendants  were  never  at  any 
time  prior  to  filing  their  petition  served  with 
process  in  the  action  or  a  copy  of  the  at- 
tachment, nor  did  they  appear  or  make  de« 
fense.  They  brought  themselves  squarely 
within  the  language  of  section  2986  of  the 
Code  (1904),  which  is  as  follows: 

.  "If  a  defendant,  against  whom,  on  publication, 
judgment  or  decree  is  rendered  under  any  such 
attachment,  or  his  personal  representative, 
shall  {eturn  to  or  appear  openly  in  this  state* 


he  may,  within  one  year  after  a  copy  of  Bocb 
judgment  or  decree  shall  be  served  on  him  at 
the  instance  of  the  plaintiff,  or  within  five  years 
from  the  date  of  the  decree  or  judgment,  if 
he  be  not  so  served,  petition  to  have  the  pro- 
ceedings reheard.  On  giving  security  for  costs, 
he  shall  be  admitted  to  make  defense  against 
such  judgment  or  decree,  as  if  he  appeared  in 
the  case  before  the  same  was  rendered,  except 
tliat  the  title  of  any  bona  fide  purchaser  to  any 
property,  real  or  peisonal,  sold  under  such  at- 
tachment, shall  not  be  brought  in  question  or 
impeached.  But  this  section  shall  not  apply  to 
any  case  in  which  the  petitioner,  or  his  dece- 
dent, was  served  with  a  copy  of  the  attachment, 
or  with  process  in  the  suit  wherein  it  was  is- 
sued, more  than  sixty  days  before  the  date  of 
the  judgment  or  decree,  or  to  any  case  in  which 
he  appeared  and  made  defense." 

If  the  Judgment  granted  by  the  court 
against  the  defendants  In  the  action  of  as- 
sumpsit were  ever  of  any  effect  to  fix  a 
personal  liability  upon  the  defendants,  it 
lost  that  effect  upon  the  filing  of  defendants' 
petition,  for  the  statute  allows  them  to 
make  defense  against  the  judgment  as  if 
they  had  appeared  in  the  case  before  the 
same  was  rendered.  This  can  only  mean 
that  they  were  to  be  in  no  wise  prejudiced 
by  the  judgment,  but  should  occupy  the 
same  position  as  if  no  such  judgment  had 
been  rendered.  The  most  that  can  be  claim- 
ed for  it  is  that  the  case  should  stand  on 
the  court  docket  exactly  as  it  did  before  the 
court  executed  the  writ  of  inquiry  in  the 
first  instance.  If  it  could  be  allowed  that  a 
judgment  by  default  could  be  entered  in  the 
clerk's  ofiSce  upon  an  order  of  publication 
in  a  case  of  this  kind,  all  that  the  order 
showed  was  that  the  plaintiff  was  entitled 
to  a  recovery  for  some  amount,  which 
amount  was  to  be  thereafter  assessed  by  a 
jury.  In  an  action  sounding  in  damages,  if 
the  defendant  is  served  with  process  but  fails 
te  appear,  he  ther^y  admits  that  something 
is  due;  yet  the  plaintiff,  where  the  action 
is  on  an  account,  must  prore  hfs  account  or 
he  shall  recover  hut  one  cent  damages. 
Qnarlesf  Adm'r  ▼. '  Littlepage,  2  Hen.  &  M. 
(12  Va.)  at  page  405,  3  Am.  Dea  637.  The 
case  at  bar,  therefore^  cannot  be  said  to  hare 
stood  in  any  better  position  than  a  case 
upon  the  writ  of  inquiry  docket.  It  was 
necessary  for  the  plaintiff  to  prove  its  case, 
or  else  be  restricted  ta  the  recovery  of 
merely  nominal  damages.  Ho  evidence  was 
offered  in  this  case,  and  no  contract  for  the 
sole  of  nitrate  except  the  contract  for  40 
tons,  and  this,  we  have  seen,  expressly  pro- 
Tided  that  in  case  ot  war  endangering  the 
transportation  of  nitrate  the  sellers  had  the 
right  to  cancel  the  contract,  or  upon  agree- 
ment with  the  buyers  to  insure  the  same 
against  war  risk  for  account  of  buyers. 
This  was,  at  an  early  stage,  brought  to  the 
attention  of  the  plaintiff,  and  it  was  notified 
that  unless  it  agreed  to  pay  the  war  risk 
insurance  the  contract  would  be  canc^ed^ 


va.) 


EIGHEIiBAUM  y.  KLAFF 

(99  S.B.) 


721 


and  It  inalsted  fbat  the  contract  should  be 
fulfHIed,  and,  when  it  stated  that  It  would 
only  pay  the  war  risk  insurance  under  pro- 
test, the  defendants  promptly  notified  them 
that  unless  they  agreed  to  pay  without  pro- 
test the  defendants  would  exercise  their 
right  to  cancel  the  contract  Some  point 
was  made  by  the  plaintiff  that  It  ought  not 
to  pay  the  insurance  because  the  defendants 
had  the  fertilizer  shipped  to  themselves,  but 
this  could  not  affect  the  right  of  the  de^ 
fendants  to  demand  the  premiums  from  the 
plaintiff  if  they  chose  to  carry  the  risk  them- 
selves. 

[3]  It  is  stated  in  the  brief  of  the  de- 
fendant in  error  (plaintiff  iil  the  court  be- 
low) that  what  it  sought  to  recover  was  war 
risk  insurance  on  four  different  lots  of 
nitrate  purchased  of  the  defendants,  which 
insurance  it  had  paid  in  each  case  under 
protest;  but  there  is  no  evidence  in  the 
record  to  show  but  one  contract  for  the 
purchase  of  nitrate  by  the  plaintiff  of  the 
defendants.  Conceding  to  the  plaintiff  that 
it  had  the  right  to  recover  something,  it  was 
still  Incumbent  upon  the  plaintiff  to  show 
the  amount  which  it  was  entitled  to  recover, 
and  this  it  failed  to  do,  except  in  the  in- 
stance mentioned.  The  amount  paid  for  tn- 
snrance  on  the  contract  given  in  evidence 
was  145.51.  This  the  plaintiff,  under  the 
evidence,  would  have  been  entitled  to  re- 
cover if  it  had  in  fact  been  wrongfully  de- 
manded and  paid  under  protest;  but  it 
sufficiently  appears  from  the  evidence  that 
the  payment  was  voluntary  and  not  com- 
pulsory. It  had  the  option  to  pay,  or  else 
have  the  ccmtract  rescinded,  and  it  elected 
to  make  the  payment.  Such  payment  cannot 
be  said  to  have  been  made  under  protest  in  a 
legal  sense. 

"Where  a  person,  with  foil  knowledge  of  the 
facts,  voluntarily  pays  a  demand  unjustly  made 
upon  him,  though  attempted  or  threatened  to  be 
enforced  by  proceedings,  it  will  not  be  considered 
as  paid  by  compulsion,  and  the  party  thus  pay- 
ing is  not  entitled  to  recover  back  the  money 
paid,  though  be  may  have  protested  against  the 
unfounded  claim  at  the  time  of  payment  made. 
Where  money  has  been  paid  under  a  mistake  of 
the  facts,  or  under  circumstances  of  fraud  or 
extortion,  or  as  a  necessary  means  to  obtain 
the  possession  of  goods  wrongfully  withheld 
from  the  party  paying  the  money,  an  action 
may  be  maintained  for  the  money  wrongfully 
exacted.  But  such  action  is  not  maintainable 
in  the  naked  case  of  a  party  making  a  payment 
of  a  demand  rather  than  resoK-  to  litigation, 
and  under  the  supposition  that  the  claim,  which 
subsequently  turned  out  to  be  unauthorized  by 
law,  was  enforceable  against  him  or  his  prop- 
erty." Lester  ▼.  Baltimore,  29  Md.  415,  06 
Am.  Dec  542;  Virginia  Brewing  Co.  v.  Com- 
monwealth, 113  Va.  145,  73  S.  E.  454,  and  cas- 
es cited. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  of 


the  dty  of  Norfolk  should  be  reversed,  and 
this  court,  proceeding  to  enter  such  J3idg- 
ment  as  the  trial  court  ought  to  have  enter- 
ed, will  enter  Judgment  for  the  plaintiff  for 
one  cent  damages  and  for  the  defendants  for 
their  costs  both  in  this  court  and  in  the  trial 
court 
Beversed. 


(126  Va.  98) 
BICHELBAUM  v.  KLAFF. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  iei9.) 

1.  Appeai.   and    Ebbob    ^s»1002— Vkbdict— 
Conclusiveness. 

Finding  of  juiy  on  conflicting  evidence  Is 
conclusive  on  appeal. 

2.  Saij;s  ^=:>S1(1)~Delivebt  or  Goons— Txhx 
AS  £:sssNCE  or  Contbact. 

In  contracts  for  the  delivery  of  goods,  time 
is  not  generally  of  the  essence  of  the  contract. 

3.  Saucs  ^=»176(1)  — Time  roB  Delzveet  — 
"Waivbe." 

Where  a  contract  maices  delivery  by  certain 
date  imperative,  the  buyer  may  waive  It  express- 
ly either  in  writing  or  by  parol,  and  impliedly, 
by  inconsistent  conduct;  a  "waiver"  occurring 
where  one  possessing  any  right  under  law  or 
contract,  with  full  knowledge  of  material  facts, 
does  or  forbears  the  doing  of  something  incon- 
sistent with  existence  ol  right  or  of  his  inten- 
tion to,  rely  upod  it,  precluding  him  from  there- 
after claiming  anything  by  reason  of  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

Error  to  Corporation  Court  of  Danville. 

Action  by  M.  Eichelbaum  against  N.  Klaff. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

A.  S.  Hester,  of  Lyndiburg,  for  plaintiff  in 
error. 

Harris  &  Harvey,  of  Danville,  for  defend- 
ant in  etror. 


PRENnS,  J.  The  plaintiff  in  error,  hav- 
ing bought  of  N.  Klaff,  under  a  written  con- 
tract, 1,000  tons  of  industrial  scrap  iron,  to 
be  delivered  in  from  90  to  100  days,  and  the 
seller  having  failed  to  make  delivery,  insti- 
tuted his  action  for  breach  of  that  contract. 
There  was  a  verdict  and  judgment  for  the 
defendant,  and  of  this  the  plaintiff  is  here 
complaining. 

[1]  The  defense  set  up  is  that  the  plaintiff 
waived  the  clause  of  the  contract  with  re- 
ference to  the  time  of  delivery,  and  that  fol- 
ing  such  waiver  the  defendant  was  proceed- 
ing to  make  deliveries  and  was^ready  to  com- 
plete his  contract,  when,  without  notice,  the 
plaintiff  refused  to  accept  any  further  deliv- 
eries under  the  contract.    The  issues  of  fact 
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were  submitted  to  a  Jury,  and  their  verdict 
is  conclusive,  nnless  the  record  discloses 
some  harmful  error. 

The  parol  evidence  Is  sharply  conflicting, 
and  the  written  evidence,  consisting  of  a 
number  of  letters  which  passed  between  the 
parties,  is  of  doubtful  Import,  confusing,  and 
Inconsistent.  While  the  plaintiff  relied  upon 
one  of  his  letters,  which,  after  having  waived 
the  original  date  of  delivery,  notified  the  de- 
fendant that,  unless  the  deliveries  were  com- 
pleted by  the  20th  or  23d  of  July,  he  would 
cancel  the  contract  and  sue  for  damages,  the 
court  and  Jury  were  fully  Justified  In  re- 
fusing to  accept  this  as  conclusive,  because 
It  clearly  appears  that  he  accepted  the  de- 
livery of  several  cars  after  the  23d  of  July. 
There  is  also  language  In  other  letters  in- 
dicating that  he  had  waived  that  as  the  final 
date  of  delivery,  and  there  is  parol  evidence 
to  the  effect  that  he  expressly  made  such  a 
waiver. 

[2,  8]  It  is  unnecessary  to  cite  authority  to 
sustain  the  general  preposition  that  in 
contracts  for  the  delivery  of  goods  time  is 
not  generally  of  the  essence  of  the  contract, 
and  that  when  by  contract  delivery  by  a  cer- 
tain date  is  made  Imperative,  the  vendee  may 
waive  it  expressly,  either  in  writing  or  by 
parol,  and  impliedly,  by  Inconsistent  conduct. 

Mr.  Bishc^  thus  defines  waiver: 

"Waiver  is  where  one  in  possession  of  any 
right,  whether  conferred  by  law  or  by  contract, 
and  of  full  knowledge  of  the  material  facts,  does 
or  forbears  the  doing  of  something  inconsistent- 
ly with  the  existence  of  the  right  or  of  his 
intention  to  rely  upon  it ;  thereupon  he  is  said 
to  have  waived  it,  and  he  is  precluded  from 
claiming  anything  by  reason  of  it  afterward/' 
Pishop  on  Contracts,  §  792. 

A  recent  case  illustrating  the  doctrine  is 
Danville  Lumber  &  Mfg.  Go.  ▼.  Gallivan 
Building  Co.  (N.  O.)  97  S.  B.  718,  citing 
Reld  V.  Field,  88  Va.  26, 1  S.  E.  395. 

After  this  last  waiver,  and  while  the  de- 
fendant was  performing  the  contract,  the 
plaintiff  stopped  deliveries  on  August  11, 
1917,  by  writing  the  following  letter: 

"Do  not  ship  any  more  scrap  iron  on  1,000- 
ton  contract  to  Lynchburg  or  NorfoUc  untU  fur* 
tber  advised  by  me  not  Utter  than  Monday  or 
'friesday." 


Ae  plaintiff  desires  this  letter  to  be  cod- 
strued  to  mean  that  the  defendant  was  not 
to  ship  any  more  scrap  iron  after  the  follow- 
ing Monday  or  Tuesday.  Ttie  defendant  did 
not  so  construe  it,  but,  on  the  contrary,  con- 
strued It  to  mean  that  the  plaintiff  would 
thereafter  advise  him  as  to  further  ship- 
ments on  the  contract,  and  this  seems  to  be 
the  only  correct  construction  to  put  upon 
such  language.  After  the  receipt  of  tiiat 
letter,  the  defendant  wrote  several  timei^ 
asking  for  further  instructions.  To  these 
letters  there  was  no  satisfactory  reply, 
though  in  one  of  them,  that  of  August  18th, 
the  plaintiff  wrote  that,  upon  receipt  of  the 
defendant's  statement  of  the  amount  pre- 
viously shipped,  "I  will  let  yon  hear  from  me 
In  regard  to  shipping  more  material,"  where- 
as, the  day  before  (August  17th),  the  plain- 
tiff's attorney  had  written  to  the  defendant 
charging  him  with  a  breach  of  the  contract, 
and  that  the  claim  for  damages  therefor  had 
been  placed  In  his  hands  for  attention.  C<m- 
jBlderlng  this  evidence  as  upon  a  demurrer  to 
defendant's  evidence  by  the  plaintiff.  It  Is 
clear  that  we  would  not  be  Justified  in  sus- 
taining the  demurrer. 

The  other  errors  alleged  are: 

(1)  To  the  giving,  refusing,  and  amending 
of  instructiona  It  is  sufficient  to  say  as  to 
this  that  the  instructions  given  by  the  court 
fairly  pres^ited  the  issues  to  the  Jury,  and 
while  from  inadvertence  there  are  some  ver- 
bal inaccuracies  which  are  Justly  criticized, 
there  is  no  misstatement  of  the,  law,  their 
meaning  is  plain,  and  the  inaocaracies  oould 
not  possibly  have  misled  the  Jury.  Hie 
point  so  much  insisted  upon,  that  the  court 
should  have  ccmstrued  the  written  testimony 
as  decisive  in  favor  of  the  plaintiff,  Is  not 
well  taken. 

(2)  It  is  claimed  that  the  court  erred  in 
permitting  certain  pages  of  the  ledger  of  the 
def^idant,  containing  the  account  between 
the  parties,  to  be  carried  to  the  Jury  room. 
This  point  is  based  upon  the  assertion  of 
counsel  that  the  record  does  not  show  that 
this  account  was  introduced  in  evidence.  It 
is  sufficient  to  say  as  to  this  that  he  is  mis- 
taken. 

We  find  no  reversible  error  In  the  pro- 
ceedingB. 
AiQnued. 
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VIRGINIA-WESTERN  POWER  CO.  ▼. 

COMMONWEALTH  ex  rel.  CITY 

OF  CLIFTON  FORGE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
June  12, 1910.) 


1.  Constitutional  Law  ^=:»1S5— Impaibmbnt 
OF  Obligation  of  Contracts— What  I& 

Where  municipalides  at  the  time  of  granting 
a  franchise  were  vested  with  unlimited  author- 
ity to  contract  with  the  grantee  on  the  subject 
of  fixing  rates  which  might  be  charged  for  serv- 
ices rendered  the  public  during  the  whole  of 
the  franchise  period,  hM,  that  the  rates  fixed 
in  the  franchise  contract  are  irrevocable  under 
U.  S.  Const,  art.  1,  §  10,  preventing  states  from 
passing  any  law  impairing  the  obligation  of  con- 
tracts. 

2.  Electbicitt     ^=:»11  —  Rboulation     of 
Charges— Police  Power. 

The  power  to  fix  and  regulate  charges  for  a 
public  service  such  as  the  service  rendered  by 
electric  companies  is  a  police  power. 

3.  Electricitt    ^==>11  —  Charges  —  PoucR 
Power— Franchise. 

A  franchise  contract  made  between  a  mu- 
nicipality and  a  quasi  public  corporation  fixing 
irrevocably  the  rates  for  the  period  covered  by 
the  franchise,  when  made  with  the  authority 
of  the  state,  extinguishes  pro  tanto  the  power 
of  the  state  to  fix  rates. 

4.  Electricitt  ^=»11— Rates— Franchises^ 
Powers. 

Under  Const  ||  124,  125,  and  in  view  of 
Code  1004,  §§  lOSad,  1033e,  and  1033f,  in  view 
of  Const  (§  166(b),  156(d),  which,  however, 
do  not  of  their  own  force  give  municipalities 
authority  to  fix  irrevocably  the  rates  to  be 
charged  by  a  quasi  public  corporation,  a  ma- 
nidpality  or  an  electric  light  company  has.  pow- 
er to  irrevocably  fix  in  the  franchise  rates  to 
be  charged. 

5.  Electricitt  ^=»11— Rates— Franchibe&— 
Revocation. 

Where  the  state  Constitution  gave  munici- 
palities irrevocable  power  to  fix  by  franchise 
contract  the  rates  to  be  charged  by  quasi  public 
corporations,  as  electric  light  companies,  the 
.state  has  the  power  to  revoke  the  authority 
granted,  but  such  revocation  can  affect  only  the 
validity  of  future  actions  of  municipalities,  and 
does  not  affect  a  franchise  contract  already 
made. 

6.  Electricitt     ^c»11  —  Rates  —  Franchise 
Contracts  with  Citt. 

Where  a  municipality,  as  a  condition  to 
granting  a  franchise,  contracts  as  to  the  rates 
to  be  charged  by  an  electric  light  company,  it 
is  acting  in  its  business  and  not  in  its  govern- 
mental capacity. 

7.  Municipal  Corporations  ^=»285— £^ran- 
chisb  Contracts— Construction. 

Municipal  authority  to  make  contracts  to 
include  a  franchise  to  an  electric  light  company 
and  a  contract  irrevocably  fixing  rates  during 
the  franchise  period  must  be  conferred  by  con- 
stitutional or  legislative  authority. 


(»9  S.B.) 

8.  Electricitt  ^s^ll— Franchise  Contracts 
—Rates— Irrevocaeulb  Contracts. 

As  Ck)nst.  1 125,  must  be  construed  with  sec- 
tion 164,  held,  that  the  latter  section,  providing 
that  the  right  of  regulation  and  control  of  pub- 
lic service  corporations  shall  never  be  surren- 
dered or  abridged,  did  not  prohibit  municipal 
corporations  from  making  irrevocable  contracts 
as  to  rates  on  the  condition  of  granting  a  fran- 
chise to  public  service*  corporations  as  electric 
light  companies,  and  hence  Corporation  Com- 
mission, under  Act  1914,  p.  673,  has  no  au- 
thority to  change  without  consent  of  such  mu- 
nicipalities rates  so  fixed. 


Appeal  from  State  Corporation  Commis- 
sion. 

Complaint  by  the  Commonwealth  of  Vir- 
ginia, on  the  relation  of  the  City  of  Clifton 
Forge,  against  the  Virginia-Western  Power 
Company.  From  an  order  of  the  State  Cor- 
poration Commission  defendant  appeals,  the 
case  being  consolidated  with  appeals  by  the 
same  defendant  from  other  orders  entered 
by  the  Corporation  Commission  on  complaints 
by  the  Commonwealth  of  Virginia,  on  rela- 
tion of  the  City  of  Buena  Vista,  of  the  Town 
of  Covington,  and  of  the  Town  of  Lexing- 
ton against  the  same  defendant  Orders  af- 
firmed. 

The  above-entitled  cases  are  separate  ap- 
peals from  a  similar  order  of  the  State  Cor- 
poration Commission  in  each  case  refusing 
to  approve  the  schedule  of  rates  hereinafter 
mentioned  so  far  as  they  apply  to  services 
within  the  corporate  limits  of  the  cities  and 
towns  which  are  the  defendants  in  error  be- 
fore us,  on  the  ground  that,  such  rates  be- 
ing in  excess  of  those  agreed  upon  in  the 
franchises  hereinafter  mentioned,  the  com- 
mission is  without  authority  or  Jurisdiction 
to  approve  of  them. 

The  plaintiff  in  error,  the  Virginia- Western 
Power  Company  (hereinafter  designated  as 
such,  or  as  the  Company),  is  a  public  serv- 
ice corporation,  and  operates  a  public  utility, 
as  defined  by  statute,  and,  in  the  operation 
of  such  utility,  the  Company  generates  and 
furnishes  electric  current  to  its  customers 
for  light,  power,  and  heating  purposes.  It 
has  for  some  years  been  furnishing  electric 
current  to  the  public  as  its  customers,  with- 
in the  corporate  limits  of  the  defendant  in 
error  cities  and  towns,  at  rates  of  charges 
fixed  for  the  respective  franchise  periods  by 
the  respective  franchises  giving  the  authori- 
ty to  do  such' business  in  such  municipalities 
to  the  extent  that  such  rates  of  charges  are 
fixed  at  all  by  such  franchises.  None  of 
such  franchises  fixes  any  rates  of  charges 
for  such  current  for  heating  purposes.  In 
Clifton  Forge  the  maximum  rates  of  charges 
to  the  customers  aforesaid  therein,  other  than 
the  municipality,  for  said  current,  are  fixed 
by  the  franchise  for  lighting  purposes  only. 
In  Buena  Vista,  Covington,  and  Lexington 
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the  rates  of  diarges  to  satd  easterners,  other 
than  the  mnnicipalitles,  for  such  current, 
are  fixed  by  the  franchises  for  lighting  and 
power  purposes  only,  maximum  rates  being 
so  fixed  in  Buena  Vista,  maximum  and  mini- 
mum rates  in  Lexington,  and  specific  and 
minimum  rates  in  Covington.  Such  rates  of 
charges  as  are  fixed  by  the  franchises  pur- 
port to  be  irrevocably  fixed  thereby  for  the 
whole  period  of  the  respective  franchises, 
and  none  of  such  periods  have  yet  expired. 

None  of  the  defendants  In  error  have  any 
provisions  In  their  charters  wblch  are  claim- 
ed to  give  any  municipal  authority  on  tbe 
subject  of  Irrevocably  fixing  the  rates  afore- 
said during  the  whole  franchise  period,  ex- 
cept tbe  town  of  Lexington.  That  has  in  its 
charter  the  following  provision: 

"  •  •  •  But  no  company  shall  occupy,  with 
its  works  or  any  appurtenances  thereof,  tbe 
streets,  sidewalks,  or  alleys  of  the  town,  with- 
out the  consent  of  the  mayor  and  council,  duly 
entered  upon  its  records." 

The  franchises  aforesaid  were  all  granted 
after  the  sections  of  the  Constitution  of  Vir- 
ginia of  1902  and  the  statutes  presently  to 
be  referred  to  and  quoted  went  Into  effect. 

Sections  124  and  125  of  said  Constitution, 
so  far  as  material,  provide  as  follows: 

*'Sec.  124.  Oon9mi  of  Oorporate  AuthoriHeB 
Neoeitary  to  Vm  of  SireeU,  Alley$,  or  PubHc 
OroundM  by  Certain  Compame*  or  Persons.— No 

*  *    *    electric  heating,  electric  light  or  power 

*  *  *  company,  nor  any  corporation,  associ- 
ation, person  or  partnership,  engaged  in  these 
or  like  enterprises,  shall  be  permitted  to  use  the 
streets,  alleys,  or  public  grounds  of  a  city  or 
town  without  the  previous  oonsent  of  the  cor- 
porate authorities  of  such  city  or  town. 

"Sec  125.  Sale  of  Corporate  Property  and 
Granting  of  FranchUee  by  Citiet  and  Totona^— 
The  rights  of  no  city  or  town  in   and  to  its 

*  *  *  streets,  avenues,  parks,  bridges,  and 
other  public  places,  and  its  gas,  *  *  *  and 
electric  works  shall  be  sold  except  by  an  ordi- 
nance or  resolution  passed  by  a  recorded  affirma- 
tive vote  of  three-fourths  of  all  the  members 
elected  to  the  council,  or  to  each  branch  there- 
of when  there  are  two,  and  under  such  other 
restrictions  as  may  be  Imposed  by  law ;  *  *  * 
no  franchise  *  *  *  -shall  be  granted  for  a 
longer  period  than  thirty  years.  Before  grant- 
ing any  such  franchise  or  privilege  for  a  term 
of  years,  except  for  a  trunk  railway,  the  mu- 
nicipality shall  first,  after  due  advertisement, 
receive  bids  therefor  publicly,  in.  such  manner 
as  may  be  provided  by  law,  and  shall  then  act 
as  may  be  required  by  law.  *  •  *  Every  9uch 
grant  shall  *  *  *  make  adequate  proviHon 
by  way  of  forfeiture  of  the  grant,  or  otherwise, 
So  secure  efficiency  of  public  service  at  reason' 
able  ratcSj  and  the  maintenance  of  the  prop- 
erty in  good  order  throughout  the  term  of  the 
grant.  Nothing  herein  contained  shall  be  con- 
strued as  preventing  the  General  Assembly  from 
prescribing  additional  restrioiions  on  the  powers 
7/    cities    and    towns   in    granting   franchises 

*  *  *  or  as  repealing  any  additional  restrio* 
lion  now  required  in  relation  thereto  in  any  ex- 


isting municipal  charter.**  (Italics  supplied  ia 
the  body  of  tiie  last  section  quoted.) 

Section '156  (b)  of  said  Constltutioii  con- 
fers upon  the  State  Corporation  Commission 
the  power  and  duty  of  supervising,  regulat- 
ing, and  controlling  certain  corporations,  as 
to  which  it  Is  provided  that  "the  authority 
of  tbe  commission  •  •  •  shall  be  para- 
mount,'' but  electric  light  and  power  compn- 
nles  are  not  among  such  corporations.  As 
to  such  last-named  companies,  however,  it 
is  provided  In  this  section  of  the  Gonstftn- 
tlon  that  the  authority  of  the  State  Corpora- 
tion Commission — 

"to  prescribe  any  other  rules,  regulations,  or 
requirements  *  *  *  shall  be  subject  to  the 
superior  authority  of  the  General  Assembly  to 
legislate  thereon  by  general  laws:  Provided, 
however,  that  nothing  in  this  section  sliall  im- 
pair the  right  which  has  heretofore  been,  or  mofr 
hereafter  be,  conferred  by  law  upon  the  author- 
ities of  any  city,  town  or  county  to  prescribe 
rules,*  regulations  or  rates  of  charge  to  be  ob- 
served by  any  public  service  corporation  in  con^ 
nection  with  any  sengioe  performed  by  it  under 
a  mwUdpal  or  county  franchise  granted  by  such 
city,  town  or  county,  so  far  as  such  services  may 
be  whoUy  within  the  limits  of  the  city,  town  or 
county  granting  the  franchise^  •  •  •  •»  (Xtal- 
ics  supplied.) 

Section  156  (c)  of  the  said  Constitution,  so 
far  as  material,  provides  in  respect  to  the 
State  Corporation  Conunisslon  as  follows: 

<«  •  •  •  9]^^  commission  may  be  vested  with 
such  additional  powers  and  charged  with  such 
other  duties  (not  ineoneisient  with  this  Consti- 
tution) as  may  be  prescribed  by  law,  in  connec- 
tion with  the  visitation,  regulation  or  control 
of  corporations,  or  with  the  prescribing  and  en- 
forcing rates  and  charges  to  be  observed  in  the 
conduct  of  any  business  where  the  Btate  hoe  th^ 
right  to  prescribe  the  rates  and  charges  in  con- 
nection therewith."  (Italics  supplied.) 
>  • 

Subsequent  to  the  going  Into  effect  of  the 
Constitution  the  statutes  contained  in  1  Pol- 
lard's Code  Va.  1904,  ||  1033d,  1033e,  and 
1033f,  were  enacted. 

Section  1033d  is  precisely  in  the  same  lan- 
guage as  section  124  of  the  Constitntioii, 
above  quoted. 

Section  1033e  is  precisely  in  the  same  lan- 
guage as  section  125  of  the  Constitution, 
above  quoted,  except  that  the  words  *'by  the 
following  section'*  mre  substituted  for  the 
words  •'by  law,"  in  that  part  of  such  section 
of  the  Constitution  which  has  reference  to 
the  manner  in  which  the  bids  for  the  fran- 
chise shall  be  received,  and  the  following 
sentence  Is  substituted  fbr  the  last  sentoice 
of  such  eectlcm  of  the  Constitution,  namely: 


<«i 


'Nothing  herein  contained  shall  be  construed 
as  repealing  any  additional  restriction  now  re- 
quired in  any  existing  municipal  charter,  in 
relation  to  the  powers  of  cities  and  towns  in 
granting  franchises. 


>t 


Va.) 


VIBaiNIA-WESTERN  POWER  CO.  v.  COMMONWEAliTH 

(99  S.B.> 


7ar 


Section  1033f  provides  that  tlie  ordinance 
proposing  to  make  the  grant  of  tlie  franchise, 
after  its  terms  have  been  fixed  upon,  shall 
be  advertised.  It  also  provides  for  the  mail- 
ner  of  advertising,  receiving,  and  acting  on 
the  bidli  for  the  franchise,  and  that  "the  high- 
est and  best  bid"  shall  be  accepted,  and  that 
the  ordinance  granting  the  franchise  shall  be 
enacted  *'as  advertised,  without  substantial 
variation,  except  as  to  the  insertion  of  the 
name  of  the  accepted  bidder,"  with  the  power 
in  the  municipal  authorities,  however,  *'to  re- 
ject a  higher  and  accept  a  lower  bid"  if  of 
opinion  that  *'some  reason  affecting  the  in- 
terest of  the  city  or  town  makes  it  advisable 
so  to  do."    Such  statute  also  provides  that — 

''No  amendment  that  releases  the  grantee,  or 
his  assignee,  from  the  performance  of  any  duty 
required  by  the  ordinance  granting  the  fran- 
chise, or  thai  authorizes  an  increase  in  the 
charges  to  he  made  by  such  grantee  or  assignee, 
for  the  use  by  the  public  of  the  benefits  of  such 
franchise,  shall  be  granted  unless  and  until  no- 
tice of  such  proposed  amendment  shall  be  given 
to  the  public"  by  certain  advertisement  pro- 
scribed in  the  statute.    (Italics  supplied.) 

Such  statute  also  contains  the  following 
provisions  to  secure  the  compliance  both  of 
the  grantor  and  the  grantee  of  the  fran- 
chise with  their  obligations  in  the  premises, 
namely: 

The  grantee  is  required  to  ''execute  a  bond 
with  good  and  sufficient  security,  in  favor  of  the 
city  or  town,  in  such  sum  as  said  city  or  town 
Rhall  determine,  conditioned  upon  the  construct- 
ing and  putting  into  operation  and  maintaining 
the  plant  or  plants  provided  for  in  the  franchise, 
right,  or  privilege  granted." 

And  it  Is  further  provided  that — 

''The  corporation  courts  of  the  cities  and  the 
circuit  courts  of  the  counties  in  which  the  towns 
may  be  situated  shall  have  jurisdiction  by  man- 
damus •  •  •  to  enforce  compliance  by  said 
cities  or  tottms  and  J>y  all  grantees  of  franchises, 
*  •  •  with  dU  the  terms  and  oowtraots  and 
obligations  of  either  party,  as  contained  in  fran- 
chises."   (Italics  supplied.) 

Such  was  the  constitutional  and  statute 
law  of  the  state  when  the  franchises  in  ques- 
tion were  granted.  And  such  is  the  authority 
upon  which  is  based  the  action  of  the  munic- 
ipalities aforesaid  on  the  subject  of  fixing 
irrevocably  during  the  whole  periods  cover- 
ed by  said  franchises  the  rates  of  charges 
aforesaid. 

The  franchises  were  granted  In  accordance 
with  said  constitutional  and  statute  law. 
They  contained  provisions  purporting  to  fix 
said  rates  of  charges  as  aforesaid  irrevocably 
during  the  whole  periods  covered  by  the  fran- 
chises respectively.  The  franchises  with 
such  provisions  therein  were  accepted  and 
acted  upon  by  the  grantees  thereof,  the  said 
plaintiff  in  error  company  and  its  predeces- 
sors, for  a  number  of  years. 


Subsequently  the  General  Assembly  dby 
Acts  1914,  p.  673  et  seq.)  enacted  a  statute 
which  purports  to  confer  upon  the  State 
Corporation  Commission  the  authority,  as  it 
is  claimed  by  the  plaintiff  in  error,  to  regu- 
late and  change  such  rates  of  charges  as 
those  above  mentioned,  although  purporting 
to  be  irrevocably  fixed  by  the  franchises 
aforesaid  during  the  respective  periods  cov- 
ered by  SQCh  franchises.  The  commission  is 
given  no  jurisdiction,  however,  over  rates 
charged  the  municipalities  themselves  for 
electric  current  Such  statute,  among  other 
things,  provides  that  every  such  corporation 
as  the  plaintiff  in  error  shall  file  with  the 
State  Corporation  Commission  schedules 
showing  rates  and  charges  made  by  it,  and 
further,  among  other  things,  provides,  so  far 
as  material,  in  section  7  thereof,  as  follows: 

"7.  Commission  to  Fiw  Boies  and  Regula- 
tions^—lt  upon  investigation  the  rates  *  *  • 
charges,  schedules  *  *  of  any  public  util- 
ity operating  in  this  state  shall  be  found  to  be 
unjust,  unreasonable,  insufficient  *  *  *  the 
State  Corporation  Commission  shall  have  power 
to  fix  and  order  substituted  therefor  such  rate 
or  rates  *  e  m  charges  or  schedules  as  shall 
be  Just  and  reasonable.    •    •    • " 

And  section  8  of  such  statute,  so  far  as 
material,  provides  as  follows: 

"  •  •  •  The  provisions  of  the  Code  of  Vir- 
ginia shall  apply  to  the  companies  included  here- 
in, and  whenever  the  two  are  inconsistent,  the 
law  as  embraced  in  the  Code  shall  prevail.* 


tf 


The  above-mentioned  statutes,  sections 
1033d,  10d3e,  and  1083t  were  provisions  of 
Pollard's  C^de  of  Virginia  of  1904,  as  afore- 
said, when  said  act  of  1914  was  passed,  and 
also  when  it  went  into  effect. 

Subsequently,  to  wit,  on  March  18,  1918, 
the  said  Company  filed  with  the  State  Cor- 
poration €k>mmission  a  schedule  showing  the 
rates  of  charges  proposed  to  be  made  by  it 
for  furnishing  electric  current  to  the  public. 
Its  customers,  in  all  municipalities  and  rural 
sections  served  by  It  in  Virginia  (which  mu- 
nicipalities include  the  cities  and  towns  who 
are  the  defendants  In  error),  such  rates  to  be 
effective  April  1,  1918,  and  superseding  all 
rates  theretofore  in  efl!ect. 

Such  schedule  contains  uniform  rates  of 
charges  for  electric  current  for  heating,  light- 
ing, and  power  in  municipalities.  Such  rates 
for  lifting  are  in  excess  of  the  rates  there- 
for allowed  by  the  charters  granted  by  all  of 
the  defendants  in  error.  Such  rates  for  pow- 
er are  in  excess  of  the  rates  allowed  by  the 
charters  granted  by  Buena  Vista,  Ck>vington, 
and  Lexington.  The  other  rates  named  In 
such  schedule  are  not  in  conflict  wUh  the 
franchises  aforesaid. 

The  issues  in  the  cases  before  us  arose  up- 
on separate  petitions,  filed  by  the  defendants 
in  error  in  the  name  of  the  commonwealth  at 
their  relation  on  and  before  April  1, 1918,  and 
before    the    State   Corporation    Commission 
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made  any  Inyestigatlon  or  took  any  action  on 
said  schedule,  and  npon  the  separate  answers 
of  the  said  company  to  such  petitions.  The 
answers  raise  no  issues  of  fact  except  In  the 
Clifton  Forge  case.  In  that  case  the  answer 
alleges  that  the  company  is  not  furnishing 
electric  current  to  the  public  throughout  the 
corporate  limits  under  the  franchise  granted 
by  the  city,  but  that  in  about  one-half  of  such 
territory  it  is  furnishing  such  current  in  the 
exercise  of  another  right  so  to  do.  That  is- 
sue of  fact  was  not  passed  upon  by  the  State 
Corporation  Commission  and  is  not  involyed 
before  us  on  appeal. 

F.  W.  King,  of  Clifton  Forge,  and  J.  M. 
Perry,  of  Staunton,  for  appellant. 

O.  B.  Harvey  and  John  W.  Bear,  both  of 
Clifton  Forge,  for  appellee  city  of  Clifton 
Forge. 

H.  S.  Bucker,  of  Buena  Vista,  for  appellee 
city  of  Buena  Vista. 

B.  C.  Stokes,  of  Covington,  for  appellee 
town  of  Covington. 

Frank  Moore  and  O.  C.  Jackson,  both  of 
Lexington,  for  appellee  town  of  Lexington. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  raise  the  questions 
which  will  be  passed  upon  in  their  order  as 
considered  below. 

The  controlling  question  in  the  cases  before 
us  is  this: 

[1]  1.  Were  the  municipalities  (the  detend- 
ants  in  error),  in  the  granting  of  the  franchis- 
es involved  in  these  cases,  expressly  vested 
at  the  time  of  the  granting  thereof  with 
unlimited  authority  to  contract  with  (the 
grantee  of  such  franchises  on  the  subject  of 
fixing  the  rates  which  might  be  charged  for 
the  services  rendered  the  public  thereunder 
during  the  whole  of  the  franchise  periods? 

If  so,  because  of  article  1,  i  10,  of  the  Con- 
Btitutlon  of  the  United  States,  which  prevents 
the  impairment  of  the  obligation  of  contracts, 
it  is  firmly  settled  that  the  rates  as  fixed  in 
the  franchises  are  irrevocable  during  the 
franchise  periods,  without  the  consent  of  the 
municipality,  as  well  as  of  the  holder  of  the 
franchise,  to  a  change.  Detroit  v.  Detroit, 
etc.,  B.  Ck).,  184  TJ.  S.  368,  22  Sup.  Ct  410, 
46  L.  Dd.  592 ;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light,  etc.,  Co.,  115  TJ.  S.  660,  6 
Sup.  Ct.  252,  29  L.  Ed.  516;  New  Orleans 
Waterworks  Co.  v.  Bivers,  115  U.  S.  674,  6 
Sup.  Ct.  278,  29  L.  Ed.  525;  St.  Tammany 
Waterworks  Co.  v.  New  Orleans  Waterworks 
Co.,  120  U.  S.  64,  7  Sup.  Ct.  405,  30  L.  Ed. 
563 ;  Walla  WaUa  v.  Walla  Walla  Water  Co., 
172  U.  S.  1.  19  Sup.  Ct  77,  43  L.  Ed.  341; 
Cleveland  v.  Cleveland,  etc.,  B.  Co.,  194  U.  S. 
517.  24  Sup.  Ct.  756,  48  L.  Ed.  1102 ;  CJleve- 
land  V.  Cleveland,  etc.,  B.  Co.,  201  U.  S.  529, 
26  Sup.  Ct.  513,  50  L.  Ed.  854 ;  Los  Angeles 
V.  Los  Angeles  City  Water  Co.,  177  TJ.  S.  558, 
20  Sup.  Ct.  736,  44  L.  E)d.  886;  Omaha  Water 
Co.  V.  City  of  Omaha,  77  a  O.  A.  267,  147 


Fed.  1,  12  L.  B.  A.  (N.  SO  736,  8  Ann.  Gas. 
614;  Boerth  v.  Detroit,  etc..  Gas  Co.,  152 
Mich.  654,  116  N.  W.  628.  18  L.  B.  A.  (N.  S.) 
1197;  Pacific  Bailroad  Co.  y.  Leavenworth, 
1  Dill.  393,  Fed.  Cas.  No.  10649;  Northern, 
etc.,  B.  Co.  V.  Baltimore,  21  Md.  93 ;  Clarks^ 
burg  Electric  Light  Co.  v.  City  of  Clarksburg, 
47  W.  Va.  739,  35  S.  E.  994,  50  L.  B.  A.  142, 
and  note ;  Louisville  Home  Tel.  Co.  v.  City  of 
Louisville,  130  Ky.  611,  113  S.  W.  855.  859; 
Trustees,  etc.,  v.  Jessup,  162  N.  Y.  122,  56  N. 
E.  538;  McQuillin  on  Mun.  Corp.  ff  1733, 
1738,  1739;  Columbus  By.,  etc.,  Co.  v.  Ck>lum- 
bus,  249  U.  S.  399,  39  Sup.  Ct  349,  63  L. 

Ed. . 

As  said  by  the  Supreme  Court  in  the  case 
of  Detroit  v.  Detroit,  etc,  B.  Co.,  supra,  184 
TJ.  S.  368,  22  Sup.  Ct.  410,  46  L.  Ed.  592,  on 
the  subject  of  the  authority  of  municipalities 
to  make  an  irrevocable  franchise  contract 

« 

fixing  rates  ot  charges  of  a  street  railway 
company: 

M  •  •  •  There  can  be  no  question  in  this 
court  of  the  competency  of  a  state  legislature, 
unless  prohibited  by  constitutional  provisions, 
to  authorize  a  municipal  corporation  to  contract 
with  a  street  railway  company  as  to  the  rates 
of  fare,  and  so  to  bind  during  the  specified  period 
any  future  common  council  from  altering  or  in 
j  any  way  interfering  with  such  contract^— siting 
I  a  number  of  the  above-dted  Supreme  Coart 
cases. 


In  New  Orleans  Waterworks  Co.  v.  Riven, 
supra,  115  U.  S.  674,  6  Sup.  Ct  273,  29  Lu  Dd. 
525,  it  was  held  that  a  franchise  allowing  the 
company  to  fix  water  rates,  but  subject  to  the 
condition  that  its  net  profits  should  not  ex- 
ceed a  certain  per  cent.,  was  a  contract  pro- 
tected by  the  federal  Constitution  which  the 
state  itself  could  not  impair  by  revoking  it, 
even  though  the  revocation  was  attempted  by 
the  state  Constitution  adopted  after  the  grant 
of  the  franchise  and  its  acceptance  by  the 
grantee  of  it  and  action  by  the  latter  thereun- 
der in  performance  of  the  contract.  To 
the  same  effect  are  the  cases  of  St.  Tammany 
Waterworks  Co.  v.  New  Orleans  Waterworks 
Co.,  supra,  120  TJ.  S.  64,  7  Sup.  Ct.  405,  30  L. 
Ed.  563,  and  New  Orleans  Gaslight  Ga  v. 
Louisiana  Light,  etc.,  Co.,  supra,  115  U.  S. 
650,  6  Sup.  Ct.  252,  29  Ll  Ed.  516. 

As  said  in  Walla  Walla  v.  Walla  Walla 
Waterworks  Co.,  supra,  172  TJ.  S.  1,  19  Sup. 
Ct.  77,  43  L.  Ed.  at  page  345 ; 

•«•  •  •  This  court  has  too  often  decided 
for  the  rule  to  be  now  questioned  that  the 
grant  of  a  right  to  supply,  gas  or  water  to  a 
municipality  and  its  inhabitants  through  pipes 
and  mains  laid  in  the  streets,  upon  condition 
of  the  performance  of  its  service  by  the  grantee, 
is  the  grant  of  a  franchise  vested  in  the  state, 
in  consideration  of  the  performance  of  a  public 
service,  and,  after  performance  by  the  grantee, 
is  a  contract  protected  by  the  Constitution  of 
the  United  States  against  state  legislation  to 
impair  it'*— citing  a  number  of  cases. 
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And  it  1b  tme,  as  also  said  in  substance  in 
the  case  last  cited,  that  the  principle  involved 
is  the  same  whether  the  franchise  is  granted 
directly  by  the  state  or  by  a  municipality  au- 
thorized by  the  state  to  do  so,  provided  the 
authority  is  expressly  conferred  upon  the  mu- 
nicipality. 

It  is  said,  in  substance,  in  Ix>s  Angeles  y. 
Jjos  Angeles  City  Water  Co.,  supra,  177  U.  S. 
558,  20  Sup.  Ct.  736,  44  L.  Ed.  at  page  892: 
It  cannot  be  contended  that  it  is  not  compe- 
tent for  the  state  to  give  municipalities  the 
power  to  bind  the  state,  so  that  such  a  con- 
tract cannot  be  revoked  by  the  state  after  it 
has  been  entered  into  by  the  municipality  by 
grranting  the  franchise,  and  the  grantee  there- 
of has  accepted  and  entered  upo^  part  per- 
formance of  the  contract  under  the  f  randiise. 

As  said  by  the  Supreme  Court  in  the  very 
recent  case  of  Columbus  Ry^  eter,  Co.  v.  Co- 
lumbus, supra: 

"That  a  city,  acting  under  state  authority, 
may,  in  matters  of  proprietary  right,  make  bind- 
ing contracts  of  the  nature  contained  in  these 
ordinances,  is  well  established  by  the  adjudica- 
tions of  this  conrt." 

And,  as  is  said  by  the  Supreme  Court  In 
Home  Telephone  &  Telegraph  Co.  v.  Los  An- 
geles, 211  U.  S.  265,  2»  Sup.  Ct  50,  53  L.  Bd. 
176: 

'It  has  been  settled  by  this  court  that  the 
state  may  authorise  one  of  its  municipal  corpo- 
rations to  establish  by  an  inviolable  contract  the 
rates  to  be  charged  by  a  public  service  corpora- 
tion (or  natural  person)  for  a  definite  term, 
•  •  •  and  that  the  efiPect  of  such  a  contract 
is  to  suspend,  during  the  life  of  the  contract, 
the  governmental  power  of  fixing  and  regulating 
rates"— citing  cases. 

[2, 8]  It  is  true  that  the  power  to  fix  and 
regulate  rates  of  charges  for  a  public  service. 
Just  as  is  the  power  to  tax  or  to  exempt  from 
taxation,  is  a  police  power,  which  is  an  at- 
tribute of  sovereignty  inherent  in  the  state. 
And  the  rule  is  inflexible  that  municipalities 
have  no  inherent  powers  in  such  matters.  In 
matters  concerning  the  police  power  munici- 
palities cannot  exceed  the  authority  delegated 
to  them.  They  can  exercise  such  power  only 
when  they  have  been  authorized  so  to  do  by 
the  state,  by  constitutional  ordinance,  or  stat- 
utory enactment,  and  even  then  only  to  the 
extent  they  may  be  thus  expressly  author- 
ized. Especially  is  the  power  to  regulate  such 
rates  considered,  normally,  to  be  a  continuing 
power  to  meet  changing  conditions  of  the  fu- 
ture which  cannot  be  foreseen.  A  wise  public 
policy  requires  that  such  power  should,  as  a 
rule,  be  reserved  unfettered  that  it  may  be 
exercised  in  adjusting  rates  from  time  to 
time  as  may  be  fair  and  reasonable  in  the 
interest  of  the  public  amidst  varying  condi- 
tions as  they  arise.  The  longer  the  future  pe- 
riod to  be  covered  the  more  imperative  the 
need  for  such  a  safeguard;  fOr  the  human 
vision  of  coming  events  ia  not  far-reaching. 


For  short  periods  the  fixing  of  rates  by  con- 
tract may  be  for  the  best  interest  of  the  pub- 
lic, but  that  method  is  not  favored  in  the  law. 
For  this  reason  the  abrogation  of  such  con- 
tinuing power  is  never  to  be  presumed.  The 
purpose,  on  the  part  of  the  state  to  abrogate 
it  or  to  authorize  a  municipality  to  abrogate 
it,  even  for  a  limited  time,  as  for  a  term  of 
years  which  may  be  covered  by  a  franchise, 
is  never  to  be  assumed ;  for  that  is  an  extin- 
guishment pro  tanto  of  such  continuing  power 
of  government.  A  franchise  contract  which 
fixes  irrevocably  such  rates  as  we  are  consid- 
ering for  the  period  covered  by  the  franchise, 
unless  a  change  thereof  is  consented  to  both 
by  the  grantor  and  grantee  or  holder  of  the 
franchise,  does  extinguish  such  governmental 
power  pro  tanto.  And,  as  is  said  by  the  Su- 
preme Court  in  Home  Telephone  &  Telegraph 
Co.  V.  Los  Angeles,  supra,  211  U.  S.  265,  29 
Sup.  Ct  50,  53  L.  Bd.  at  page  182: 

"•  •  •  For  the  very  reason  that  such  a 
contract  has  the  effect  of  extinguishing  pro  tanto 
an  undoubted  power  of  government,  both  its  ex- 
istence and  the  authority  to  make  it  must  dear- 
ly and  unmistakably  appear,  and  all  doubts  must 
be  resolved  in  favor  of  the  continuance  of  the 
power"— citing  numerous  cases. 

The  authorities  cited  and  relied  on  by  the 
plaintiff  in  error,  the  said  Company,  are  very 
numerous,  but  they  have  all  been  carefully 
considered,  and  the  holding  of  none  of  them 
goes  beyond  what  is  said  in  the  next  preced- 
ing paragraph.  They  cover  cases  arising  un- 
der many  different  statutory  provisions,  so 
many  indeed  as  to  render  it  impracticable  to 
discuss  such  cases  in  detail  in  this  opinion 
with  any  profit,  since  the  distinguishing  fea- 
tures of  the  various  statutes  would  have  to 
be  developed  in  order  to  render  such  discus- 
sion at  all  helpful  to  a  clearer  view  of  the 
issues  involved.  Those  authorities  are  as 
follows:  Milwaukee  Elec  IL  &  L.  Co.  v.  Bail- 
road  Com.,  238  U.  S.  179,  180,  35  Sup.  Ct 
820,  59  L.  Bd.  1260 ;  City  of  Woodbum  y.  Pub- 
lic Serv.  Com.,  82  Or.  114,  161  Pac  391,  393, 
L.  B.  A.  1917C,  98 ;  Benwood  v.  Public  Serv. 
Com.,  75  W.  Va.  127,  83  S.  EL  295,  L.  B.  A. 
19150,  261;  Home  Telephone  &  Telegraph 
Co.  V.  Los  Angeles,  supra,  211  U.  S.  271,  273, 
29  Sup.  Ct  50,  53  L.  Ed.  182 ;  City  of  Mani- 
towoc V.  Manitowoc,  etc.,  B.  Co.,  145  Wis.  13, 
129  N.  W.  925,  930;  Louisville  &  NashviUe 
B.  Co.  v.  Mottley,  219  U.  S.  467,  31  Sup.  Ct. 
265,  55  L.  Ed.  297,  34  L.  B.  A.  (N.  S.)  671 ; 
Union  Dry  Goods  Ca  v.  Georgia  Pub.  Serv. 
Com.,  142  Ga.  841,  83  S.  E.  946,  L.  B.  A. 
1916E,  358 ;  Teatman  v.  Towers,  126  Md.  513, 
95  Atl.  158;  Minneapolis,  etc..  By.  Co.  v. 
Menasha  W.  W.  Co.,  159  Wis.  130,  150  N.  W. 
411,  L.  B.  A.  1915F,  732 ;  State  y.  Superior 
Court,  67  Wash.  37,  120  Pac.  861,  L.  B.  A. 
1915C,  287,  Ann.  Cas.  1913D,  78 ;  Union  Dry 
Goods  Co.  V.  Georgia  Pub.  Serv.  Com.,  248 
U.  S.  372,  39  Sup.  Ct  117,  63  L.  Ed.  — ;  At- 
lantic, etc.  By.  Co.  v.  Board  of  Pub.  Utility 
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Com'rs  (N.  J.)  104  AU.  218;  Olty  of  Port- 
land V.  Pub.  Serv.  Com.,  89  Or.  325,  173  Pac. 
1178;  State  ex  reL  City  of  Seattle  v.  Pub. 
Serv.  Com.  (Wash.)  173  Pac  737 ;  City  of 
Monroe  y.  Detroit,  etc.  By.,  187  Mich.  364, 
153  N.  W.  669 ;  Traverse  City  v.  Mich.  B.  R. 
Com.,  202  Mich.  575,  168  N.  W.  481 ;  Sand- 
point  Water  &  Light  Co.  v.  Sandpoint,  31 
Idaho,  498,  173  Pac  972,  L.  3.  A.  1918F, 
1106;  State  ex  rel.  City  of  Billings  t.  BUl- 
ings  Gas  Co.  (Mont)  173  Pac.  799;  State  v. 
Pub.  Serv.  Com.  (Mo.)  205  S.  W.  36;  Salt 
Lake  City  v.  Utah  Light  &  Trac  Co.  (Utah) 
173  Pac  556;  and  People  ez  rel.  Village  of 
Glen  Falls  v.  Pub.  Serv.  Com.,  225  N.  Y.  216, 
121  N.  E.  777.  It  appears  in  various  ways 
in  these  causes  that  the  municipalities  either 
were  not  vested  with  the  power  to  contract, 
or,  if  so,  were  not  vested  with  that  power 
unlimited.  And  in  the  cases  of  the  latter 
character  the  limitation  on  such  power,  con- 
sisting in  the  reservation  of  the  right  of  fu- 
ture exercise  of  the  power  of  regulation,  is 
disclosed  in  various  ways,  as  where  a  general 
state  statute  providing  for  the  exercise  of 
the  continuing  power  of  regulation  was  in 
force  at  the  time  of  the  grant  of  the  munici- 
pal power  in  question,  or  where  it  otherwise 
appears  that  such  reservation  of  such  con- 
tinuing power  was  made.  None  of  these 
cases  controvert  the  well-established  rule  of 
law  above  adverted  to,  namely,  that  if  the 
municipality  which  grants  a  franchise,  such 
as  those  involved  in  the  cases  before  us,  has 
expressly  conferred  upon  it  by  statute  the 
unlimited  power  to  contract  with  the  grantee 
of  the  franchise  on  the  subject  of  fixing  the 
rates  which  may  be  charged  for  public  serv- 
ice rendered  thereunder  during  the  franchise 
period,  and  the  municipality  does  so  con- 
tract, and  the  franchise  is  accepted  by  the 
grantee  of  it,  and  the  grantee  acts  under  it, 
the  contract  is  irrevocable  during  its  life 
without  the  assent  of  the  municipality,  as 
well  as  of  the  holder  of  the  franchise,  to  a 
change  in  rates,  and  the  rates  cannot  be 
changed  in  violation  of  the  franchise  provi- 
sions by  the  consent  of  only  one  party  to  the 
franchise  contract. 

Most  of  the  cases  last  above  cited  Involve 
merely  the  construction  of  municipal  charters 
or  other  statutory  authority  of  the  munici- 
palities to  make  the  contract  as  to  rates  in 
Question ;  and  in  them  the  contract  as  made 
is  either  In  terms  not  irrevocable  during  its 
life,  or  the  municipality  has  not  been  plainly 
authorized  to  make  such  a  contract  Another 
circumstance  may  be  mentioned  In  connec- 
tion with  these  cases,  namely:  All  of  them 
deal  with  statutory  authority  where  there 
is  no  constitutional  provision  expressly  au- 
thorizing municipal  action  or  expressly  con- 
templating legislative  enactment  authorizing 
municipal  action  in  the  premises. 

7n  the  cases  before  us  there  is  no  question 
'^nt  that  the  contract  as  to  rates  as  made  by 


the  franchises  mentioned  in  the  statement 
preceding  this  opinion  are  in  their  terms  ir- 
revocable during  the  life  of  such  franchises 
respectively. 

[4]  We  come  then  to  consider  whether  the 
constitutional  and  statutory  provisions  quot- 
ed in  the  statement  preceding  this  opinion 
expressly  conferred  upon  the  municipalitleB 
which  are  the  defendants  in  error  the  au- 
thority to  make  the  contracts  involved  in 
these  cases  as  binding  contracts  during  the 
periods  in  which  they  purport  to  be  binding. 

Since  there  is  no  conflict  between  the 
statutes,  sections  1033d,  1083e,  and  lOdSf, 
above  dted  and  quoted,  and  sections  124  and 
125  of  the  Constitution  of  this  state,  it  is  un- 
necessary for  us  to  determine  whether  such 
constitutional  provisions  alone  are  sufficient 
to  expressly  confer  the  authority  in  ques- 
tion. We,  in  truth,  have  merely  to  consider 
whether  such  statutes  expressly  confer  such 
authority.  But  in  construing  such  statutes 
the  fact  that  such  constitutional  provisions 
not  only  permit,  but  in  effect  are  mandatory 
in  their  requirement  that  the  Legislature 
must  enact  said  sections  1033e  and  W3St,  or 
at  least  some  statute  on  the  subject,  so  as 
to  carry  section  125  of  the  Constitution  into 
effect,  is  illuminating  upon  the  question  we 
have  under  consideration.  For  we  have  here 
not  merely  legislative  expression  on  the  sub- 
ject, but  also  constitutional  expression. 

Now  section  124  of  the  Constitution,  and 
the  statute  (section  l<)33d)  in  the  same  lan- 
guage, undoubtedly  confer  upon  municipali- 
ties the  absolute  pOwer  to  prevent  public 
utility  corporations,  such  as  the  plaintiir  in 
error  company,  from  doing  business  within 
the  municipality,  by  refusal  of  the  coosenc 
mentioned  therein.  This  power  is  absolute 
because  no  limitation  is  imposed  upon  it 
Consequently  the  municipality  may  impose 
any  condition  it  chooses  upon  Its  consent 
aforesaid,  however  unreasonable  It  results 
from  this  that  such  power  includes  the  pow- 
er in  municipalities  to  make  a  stipulation  as 
to  what  the  rate  charges  of  the  utility  cor- 
poration shall  be  during  the  whole  franchise 
period,  as  a  condition  upon  which  the  con- 
sent aforesaid  is  given.  Manitowoc  v.  Mani- 
towoc, etc.,  R.  Co.,  145  Wis.  13,  129  N.  W. 
925,  140  Am.  St.  Rep.  1056 ;  Salt  Lake  City 
V.  Utah.  L.  &  T,  Co.  (Utah)  173  Pac  556; 
City  of  Detroit  v.  Railway  Co.,  95  Mich.  456, 
54  N.  W.  958,  10  L.  R.  A.  79.  35  Am.  St  Rep. 
580;  Galveston,  etc,  R.  Co.  v.  Galveston,  90 
Tex.  398,  39  S-  W.  96,  36  L.  R.  A.  33 ;  Pacif- 
ic R.  Co.  V.  Leavensworth.  supra,  1  Dill.  393, 
Fed.  Cas.  No.  10649;  Atchison  S.  R.  Co.  v. 
Nave,  38  Kan.  744,  17  Pac  587,  6  Am,  St 
Rep.  800 ;  Northern,  etc,  R.  Co.  v.  Baltimore, 
supra,  21  Md.  93;  Indianapolis,  etc,  R.  Ca 
V.  Lawrenceburg,  34  Ind.  304;  Indianola  v. 
Railway  Co.,  56  Tex.  594;  City  of  Monroe 
V.  Railway  Co.,  143  Mich.  315,  106  N.  Vt\ 
704 ;  People  v.  Barnard,  110  N.  Y.  548,  18  N. 
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E.  354;  Selectmen  ▼.  Worcester,  etc.,  Ry.  Co., 
199  Mass.  279,  85  N.  B.  607 ;  Omaha  Water 
Co.  V.  City  of  Omaha,  supra,  147  Fed.  1,  77  C. 
C.  A.  267,  12  L.  R.  A.  (N.  S.)  736,  8  Ami. 
Cas.  614 ;  WaUa  Walla  v.  Walla  Walla  Wa- 
ter Co.,  supra  (172  U.  S.  1,  19  Sup.  Ct.  77,  43 
L.  Ed.  341) ;  Vicksburg  v.  Vicksburg  Water- 
works Co.,  202  U.  S.  453,  26  Sup.  Ct  660,  50 
L.  Ed.  1102,  6  Ami.  Cas.  253.  That  this  was 
the  intended  effect  of  section  124  of  our  Con- 
stitution is  placed  beyond  all  question  by  a 
reading  of  the  debates  on  such  section  in  the 
constitutional  convention  prior  to  its  adop- 
tion. 2  Debates  Const.  Convention  1901-02, 
pp.  1960-1985.  And  such  section  of  the  Con- 
stitution is  self -executory  and  needed  no  sub- 
sequent legislation  to  put  it  into  effect.  More- 
over, it  constitutes  a  limitation  upon  the  leg- 
islflitive  power,  and  no  subsequent  legislation 
could  take  away  or  impair  the  absolute  pow- 
er aforesaid  thus  vested  in  municipalities. 
But  such  a  power  is  not  necessarily  to  be  re- 
garded as  a  power  of  contract  It  is  a  pow- 
er to  impose  conditions  upon  a  consent  of 
municipalities  which  they  have  the  absolute 
right  to  withhold  altogether  or  to  grant  sub* 
Ject  to  such  conditions  as  they  may  arbitrari- 
ly impose,  but  it  is  not,  strictly  speaking,  a 
power  to  contract  And,  in  view  of  the  fun- 
damental considerations  aforesaid  Involved 
whenever  the  police  power  of  the  state  is  be- 
ing surrendered,  on  principle,  and  in  accord- 
ance with  the  greater  weight  of  authority 
(Pond  on  Public  UtiUties,  §|  510  to  523,  citing 
Manitowoc  v.  Manitowoc,  etc.,  R.  Co.,  supra, 
145  Wis.  13,  129  N.  W.  925,  140  Am.  St  Rep. 
1056),  it  does  not  follow  that,  because  the 
power  aforesaid  has  been  thus  conferred  up- 
on municipalities  to  make  a  stipulation  as 
to  what  the  rate  charges  aforesaid  shall  be 
as  a  condition  upon  which  its  consent  afore- 
said is  given,  such  stipulation  shall  be  re- 
garded as  a  contract  which  shall  as  such 
control  the  amount  of  such  charges  for  tOe 
future  after  the  consent  aforesaid  is  given 
and  the  public  service  is  being  performed. 
The  contrary  seems  to  be  the.  prevailing  view 
taken  by  the  best-considered  authorities,  and 
that  we  think  is  the  true  view,  unless  a  mu- 
nicipal power  to  contract  is  plainly  express- 
ed as  conferred  by  some  other  constitutional 
ordinance  or  legislative  enactment  on  the 
subject.  And«  in  the  absence  of  such  other 
plain  expression,  the  continuing  power  of  the 
state  to  supervise  and  regulate  such  rate, 
charges  for  the  future,  to  the  end  that  they 
may  be  kept  reasonable  and  just  under  chang- 
ing conditions,  will  not  be  held  to  have  been 
surrendered.  Such  continuing  power,  in 
such  case,  will  be  held  to  be  reserved  by  the 
state;  whether  dormant  or  already  confer- 
red for  its  exercise  upon  some  governmental 
agency  of  the  state  is  immaterial.  If  dor- 
mant, it  may  nevertheless  be  infused  with 
life  by  appropriate  legislation  and  put  into 
operation  at  any  time  in  the  future.  And  in 
such  case  the  initial  rates  fixed  by  the  fran- 


chise as  a  condition  upon  the  municipal  con- 
sent aforesaid  will  be  taken  to  have  been 
fixed  subject  to  the  reserved  power  of  the 
state  to  regulate  the  rates  in  the  future  as 
the  public  welfare  may  demand,  and  that 
status  will  be  taken  to  have  been  so  under- 
stood by  the  grantee  as  well  as  the  grantor 
of  the  franchise.  Ther^ore,  upon  the  ques- 
tion before  us  of  whether  the  state  irrevo- 
cably surrendered  its  power  of  future  regula- 
tion of  the  rates  named  in  the  particular 
franchises  involved,  we  must  look  to  consti- 
tutional and  legislative  expressions  on  the 
subject  other  than  those  above  considered. 

The  provision  of  the  charter  of  the  town  of 
Lexington  quoted  in  the  statement  preceding 
this  opinion  goes  no  farther  than  section  124 
of  the  Constitution  and  section  1033d  of  the 
statute  law  aforesaid. 

Section  156  (b).  of  the  Constitution,  refer- 
red to  and  in  part  quoted  from  in  the  state- 
ment preceding  this  opinion,  does  not  ex  pro- 
prio'  vigore  have  the  effect  of  conferring  on 
municipalities  the  authority  to  fix  rates  by 
contract  And  the  saving  provision  therein 
to  the  effect  that  nothing  in  such  section 
shall  impair  the  right  which  may  thereto- 
fore have  been  or  might  thereafter  be  "con- 
ferred by  law  upon  the  authorities  of  any 
city,  town  or  county  to  prescribe  rules,  reg- 
ulations or  rates  of  charge  to  be  observed 
by  any  public  service  corporation  in  con- 
nection with  any  services  performed  by  It 
under  a  municipal  or  county  franchise, 
♦  •  •  '*  has  reference,  we  think,  to  the  au- 
thority to  regulate  rates,  etc.,  and  not  to  the 
fixing  of  rates  irrevocably  by  contract. 

The  general  power  of  regulating  rates  of 
public  utility  companies  was  dormant  in  this 
state  (Commonwealth  v.  Va.  P.  ft  P.  Co.,  11 
Va.  Law  Reg.  744,  State  Corp.  Com.  Rep.  for 
1905,  p.  152)  untU  the  act  of  1914  (Acts  1914, 
p.  673)  above  mentioned.  There  may  be  some 
charters  of  municipalities  in  the  state  grant- 
ing such  supervisory  power  or  restricting  the 
municipal  power  to  contract  aforesaid.  If 
so  the  charter?  of  the  defendants  in  error 
are  not  among  them.  There  has  been  no 
general  statute  enacted  conferring  such  su- 
pervisory power  upon  municipalities,  or  re- 
stricting the  municipal  power  to  contract 
aforesaid. 

So  we  see  that  neither  under  section  156 
(b)  nor  under  any  statute  enacted  in  pur- 
suance thereof  was  the  contract  power  con- 
ferred upon  the  municipalities  (the  defend- 
ants in  error)  of  which  we  are  in  search. 

We  come  next  to  consider  section  156  (c) 
of  the  Constitution,  which  is  quoted  in  the 
statement  preceding  this  opinion.  That  sec- 
tion merely  authorizes  the  L^slature  to  con- 
fer upon  the  State  Corporation  Commission 
the  jurisdiction  to  regulate  such  rates  as 
aforesaid  (along  with  other  powers  of  regula- 
tion not  material  to  be  mentioned)  "which 
the  state  has  the  right  to  prescribe";  i.  e., 
to  regulate  such  rates. 
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It  was  under  this  section  of  the  Constitu- 
tion tbat  said  statute  of  1914  was  enacted. 
When  the  state  first  undertook  to  put  into 
active  effect  its  dormant  power  of  regulation 
of  rates  aforesaid,  it  imposed  the  duty  of  its 
exercise  upon  the  State  Corporation  Com- 
mission. And  the  commission  has  undoubted 
jurisdiction  and  authority  under  such  consti- 
tutional and  statutory  provisions  to  exercise 
such  supervisory  power  of  regulation  as  to 
all  such  rates  as  have  not  been  irrevocably 
fixed  by  franchise  contracts  such  as  afore- 
said. But  we  do  not  find  that  such  section 
of  the  Constitution  or  statute  law  confers 
the  municipal  power  of  contract  of  which 
we  are  in  quest. 

We  have  now,  however,  to  consider  sec- 
tion 125  of  the  Constitution  quoted  in  the 
statement  preceding  this  opinion.  We  see 
that  that  section  of  the  Constitution  express- 
ly provides  that,  while  nothing  therein  "con- 
tained shall  be  construed  as  preventing  the 
General  Assembly  from  prescribing  (Addition' 
al  restrictions  on  the  powers  of  cities  and 
tofcns  in  granting  franchises  •  •  •»» 
(italics  supplied),  every  franchise,  such  as 
those  involved  in  the  cases  before  us,  "shall 
♦  •  ♦  make  ♦  ♦  ♦  provision  to  se- 
cure efficiency  of  public  service  at  reasonable 
rates;  •  •  •»'  and  we  see  that  that  is 
a  power  to  contract  as  to  the  rates  during 
the  whole  franchise  period.  And  no  limita- 
tion whatever  is  placed  on  such  power  to 
contract,  except  that  the  franchise  period  is 
limited  so  that  it  may  not  exceed  80  years, 
and  that  the  franchise  shall  be  offered  for 
sale  after  due  advertisemoit;  bids  therefor 
to  be  received  publicly  in  a  manner  to  be 
provided  for  by  law.  There  is  no  question 
raised  in  the  cases  before  us  but  that  such 
requirements  were  all  fulfilled  in  the  grant- 
ing of  the  franchises  in  question.  And  we 
see  from  the  reading  of  the  whole  of  this 
section  that  It  plainly  expresses  the  inten- 
tion that,  in  the  absence  of  such  "other  re- 
strictions (on  their  powers)  as  may  be  im- 
posed by  law,"  municipalities  are  intended 
by  this  section  to  be  clothed  by  the  Legisla- 
ture with  the  unlimited  power  to  contract 
by  the  franchise  with  the  grantee  thereof 
on  the  subject  of  fixing  the  rates  which  may 
be  diarged  for  services  rendered  the  pub- 
lic thereunder  during  the  whole  franchise 
period. 

It  is  true  tJtiat  this  section  of  the  Consti- 
tution  is  not  self -executory.  It  needs  sub- 
sequent legislation  to  put  into  effect  the  pow- 
er conferred  upon  municipalities  of  making 
the  franchise  contracts.  Such  legislation 
might  prior  to  the  action  of  the  municipal- 
ities, which  are  the  defendants  in  error,  in 
granting  the  franchises  in  question  before 
us,  have  prescribed  some  limitations  on  the 
aforesaid  power  to  contract,  consisting  of 
restrictions  upon  their  power  to  make  the 
franchise  contracts  binding  during  the  whole 
^i-anchlse  period,  as  is  in  effect  provided  In 


the  section  of  the  Constitution  under  con- 
sideration might  be  done;  but  we  see,  when 
we  examine' the  statutes,  that  they  did  not 
impose  any  such  limitation.  On  the  contrary, 
sections  lOSSe  and  1033f  in  their  provisions^ 
quoted  in  the  statement  preceding  this  o]^- 
lon,  make  it  plain  that  the  unlimited  power 
to  make  such  binding  contracts  during  the 
whole  franchise  period  is  thereby  expressly 
conferred  upon  the  municipalities.  So  ex- 
pressly are  they  authorized  to  make  unlim- 
ited contracts  and  so  binding  are  the  con- 
tracts as  such  that  the  courts  mentioned  in 
section  1033f  are  given  jurisdiction  by  man- 
damus "to  enforce  compliance  hy  said  cities 
or  towns  and 'by  all  grantees  of  franchises 
*  *  *  with  all  the  terms  and  contracts 
and  obligations  of  either  party,  as  contained 
in  franchises^*  (Italics  supplied.)  The  lat- 
ter section  of  the  statute  further  recognizes 
the  binding  nature  of  the  franchise  contract 
aforesaid,  especially  as  to  rates,  during  the 
whole  of  the  franchise  period,  unless,  of 
course,  it  is  modified  by  the  consent  of  both 
parties  thereto,  of  the  municipality  as  well 
as  of  the  grantee  or  holder  of  the  franchise^ 
but  puts  a  restriction  even  upon  the  exer- 
cise on  the  part  of  the  municipality  of  its 
consent  to  a  modification  of  the  terms  of  the 
contract  by  making  the  provision  quoted  in 
the  statement  preceding  this  oidnion,  to  tbe 
effect  that  no  such  consent  as  may  result 
in  allowing  "an  increase  in  the  charge  to 
be  made  •  •  •  for  the  use  by  the  public 
of  the  benefits  of  such  franchise*'  shall  be 
given  until  after  certain  public  advertise- 
ment is  made. 

The  case  of  Commonwealth  y.  Bichmond, 
etc.,  Bailroad  Co.,  115  Va.  756,  80  S.  E.  796, 
Involved  such  a  modification  of  the  original 
franchise  provisions,  and  tills  court  regarded 
the  franchise  as  a  contract  with  respect  to 
the  street  railway  rates.  It  Is  true  that  the 
question  we  have  under  consideration  was 
not  directly  Involved  in  that  case,  but  it  is 
mentioned  because  much  discussed  in  argu- 
ment before  us  in  the  instant  cases.  Far- 
ther: 

As  the  Constitution  and  statute  law  stood 
at  the  time  the  franchise  contracts  in  ques- 
tion were  entered  into,  the  provisions  of 
such  contract  and  the  bond  required,  as  set 
forth  in  the  statement  preceding  this  opinion, 
were  alone  relied  upon  to  fix  during  the  life 
of  the  franchises  the  rates  aforesaid.  No 
provision  was  made  by  law  restricting  the 
power  of  the  municipalities  to  an  initial  fix- 
ing of  such  rates  subject  to  future  regula- 
tion thereof.  And  no  such  provision  even 
yet  exists  in  our  statute  law,  although  it 
might  be  enacted  as  aforesaid.  The  power 
is  still  left  vested  in  municipalities  to  irrev- 
ocably fix  such  rates  by  franchise  contract 
during  the  life  of  the  contract 

We  conclude,  therefore,  that  the  statute 
law  in  existence  wben  and  under  which  Che 
franchises  InYolved  in  the  cases  before  us 


Va.)  VIBGINIA-WESTERN  POWER  CO.  ▼.  COMMONWEALTH  731 

(•9  aB.) 
were  granted  expressly  delegated  to  the  mn-  r  statute.     This   also    is    a    citse,    therefore, 


nidpalities  the  unlimited  authority  to  con- 
tract with  the  grantee  of  such  franchises  on 
the  subject  of  fixing  the  rates  of  charges 
aforesaid  thereunder  during  the  whole  of  the 
franchise  periods. 

This  conclusion  is  controlling  of  our  ded- 
8ion  of  the  cases  before  us  for  the  reasons 
which  are  expressed  by  the  Supreme  Court 
in  the  case  of  Columbus  By.,  etc,  Co.  ▼.  Co- 
lumbus, supra,  as  follows: 

"  •  •  ♦  If  a  party  charge  himself  with  an 
obligation  possible  to  be  performed,  he  must 
abide  by  it  unless  performance  is  rendered  im- 
possible by  the  act  of  God,  the  law,  or  the 
other  party.  Unforeseen  difficulties  will  not  ex- 
cuse performance.  When  parties  have  made  no 
proyisions  for  a  dispensation,  the  terms  of  the 
contract  will  prevail" — citing  numerous  cases. 

In  the  cases  before  us  inadequacy  of  the 
rates  to  enable  appellant  to  render  efficient 
service,  due  to  unforeseen  change  in  econom- 
ic conditions,  is  urged  in  argument  as  the 
gravamen  of  the  appellant's  complaint  upon 
the  facts.  Such  precisely  was  the  case  last 
cited;   and  the  court  in  that  case  said: 

*'It  may  be,  and,  taking  the  allegations  of  the 
bill  to  be  true,  it  undoubtedly  is,  a  cfLse  of  a 
hard  bargain.  But  equity  does  not  relieve  from 
hard  bargains  simply  because  they  are  such." 

That  statement  is  equally  true  of  the  ju- 
risdiction of  the  State  Corporation  Commis- 
sion in  the  cases  before  us.  The  franchises 
involved  in  the  cases  before  us  being  con- 
tracts duly  authorized  as  aforesaid,  their  pro- 
visions fixing  the  rates  are  binding  during 
the  franchise  periods,  unless  and  until  they 
are  modified  by  consent  of  both  parties,  the 
municipalities  and  the  holder  of  the  franchis- 
es; the  former  acting  in  that  behalf  in  ac- 
cordance with  the  permissive  provisions  of 
the  statute  on  the  subject  aforesaid. 

[5]  2.  It  is  urged,  however,  for  the  plain- 
tlflT  in  error  that  any  police  power  delegated 
to  municipal  corporations  may  be  revoked  at 
pleasure  by  the  Legislature,  although  the 
power  be  no  longer  executory,  and  that  acts 
done  thereunder  by  the  municipality  may 
be  set  aside  or  confirmed  at  will;  and  the 
cases  of  City  of  Bichmond  v.  B.  &  D.  B.  B. 
Co.,  62  Va.  (21  Grat.)  604,  G17,  and  Super- 
visors V.  Luck,  80  Va.  223,  are  cited  in  sup- 
port of  such  position.  In  the  former  case 
the  power  in  question  was  the  power  to  tax, 
which  was  delegated  to  the  city  in  its  char- 
ter, and  such  power,  as  involved  in  that  case, 
was  revoked  before  it  was  exercised.  In  the 
latter  case  the  power  in  question  was  that 
of  bridge  commissioners  and  a  board  of  su- 
pervisors to  continue  to  exercise  powers  con- 
ferred by  a  statute  after  it  was  amended 
and  virtually  repealed  by  a  subsequ^it  stat- 
ute. The  only  question  involved  was  the 
authority  for  future  action.  This  authority 
was  held  to  have  been  revoked  by  the  later 


where  the  power  or  authority  In  question  was 
revoked  before  it  was  exercised.  The  valid- 
ity of  no  contract  made  under  the  prior  ex- 
isting authority  was  involved. 

There  is,  of  course,  no  question  but  that 
powers  which  are  conferred  upon  munld- 
palities  by  the  Legislature  may  be  by  the 
Legislature  revoked  at  any  time;  but  such 
revocation  can  affect  only  the  validity  of 
future  action  of  the  municipalities  under  the 
revoked  authority. 

On  principle,  contracts  made  by  munici- 
palities under  delegated  authority  cannot 
differ  from  contracts  made  by  any  other 
agent  upon  the  question  of  the  ^ect  of  the 
revocation  of  the  authority  of  the  agent 
The  revocation  of  the  authority  comes  too 
late  to  affect  contracts  previously  made  in 
accordance  with  the  authority.  The  revo- 
cation can  affect  only  the  authority  of  the 
agent  to  make  contracts  thereafter  as  bind- 
ing on  the  principal.  And  so  we  find  the 
authorities  hold.  Pond  on  Publio  Utilities, 
i  512. 

3.  In  the  case  of  People  ex  reL  W.  S. 
Street  By.  Co.  v.  Barnard  (1888)  110  N.  Y. 
548,  18  N.  B.  354,  the  ccmdusion  was  reach- 
ed that  the  general  statute  law  of  the  state 
on  the  subject  of  the  granting  and  sale  of 
franchises  by  municipalities  to  street  rail- 
way companies  conferred  on  the  municipal- 
ities the  power  of  making  contracts  in  the 
granting  of  such  franchises.  That  conclu- 
sion was  there  reached  by  a  consideration  of 
the  general  statute  law  in  the  light  of  the 
constitutional  provision  on  the  subject.  How- 
ever, the  constitutional  provision  involved  in 
that  case  was  confined  to  a  prohibition  of 
the  Legislature  from  granting  the  right  to 
lay  down  railroad  tracks  without  the  con- 
sent of  the  local  authorities  and  certain 
landowners;  and  ^e  general  statute  law 
involved,  while  similar  in  some  respects  to 
the  Virginia  statute  law  on  the  subject,  no- 
where contained  any  express  mention  of 
rates  of  charges,  exe^t  in  the  provision 
that^ 

'*The  Legislature  expressly  reserves  the  right 
to  regulate  and  reduce  the  rate  of  fare  on  such 
railroad  or  railway."    Laws  N.  Y.  1886»  c.  642, 

The  case  does  not  involve  the  question  of 
whether  the  rate  contract  was  Irrevocable 
during  the  life  of  the  franchise.  Therefore 
we  do  not  consider  that  case  as  an  authority 
to  support  the  conclusion  we  have  reached 
above,  but  we  mention  it  as  it  has  been 
much  discussed  in  the  briefii  before  us.  In- 
deed, if  the  statute  law  of  Virginia  were  no 
more  specific  on  the  subject  in  the  direction 
of  an  express  grant  of  the  power  of  irrevo- 
cable contract  by  the  municipality  than  is 
the  statute  law  of  New  York  Involved  in  the 
case  mentioned,  we  would  have  come  to  a 
different  conclusion  from  that  which  we  have 
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reached.  See,  also,  Qulnby,  etc.,  ▼.  Pub. 
Serv.  Com.  (1918)  223  N.  Y.  244.  119  N.  B. 
433,  and  People  y.  Pub.  Serv.  Com.  (N.  7. 
1919)  121  N.  B.  777. 

4.  We  should  perhaps  especially  mention 
the  case  of  Freeport  Water  Co.  v.  City  of 
Freeport,  180  U.  S.  587,  21  Sup.  Ct.  493.  45 
L.  Ed.  679,  which  is  not  dted  or  relied  on 
by  counsel  for  the  plaintiff  in  error,  but 
•  which  is  frequently  referred  to  in  the  au- 
thorities which  are  above  cited  as  relied  on 
by  the  plalntlflt  in  error  company.  As  that 
case  is  sometimes  quoted  from,  It  would 
seem  as  if  it  were  in  conflict  with  the  oth- 
er Supreme  Court  bases  cited  above  and 
with  our  conclusion  on  the  subject  of  when 
a  municipality  is  authorized  to  make  by  the 
grant  of  a  franchise  an  irrevocable  contract 
during  the  life  of  the  franchise.  In  that 
case  the  charter  of  the  city  authorized  it 
"to  contract  for  a  supply  of  water  for  pub- 
lic use  for  a  period  not  exceeding  thirty 
years,"  and  it  was  held  that  such  language 
did  not  in  that  case  confer  the  unlimited 
power  to  make  an  irrevocable  contract  dur- 
ing such  period;  but  such  holding  was  reach- 
ed by  the  majority  opinion  on  the  ground 
that  the  city  was  incorporated  under  the 
general  incorporation  act  of  Illinois,  of 
which  section  9.  Hurd*8  B.  S.  111.  1917,  c.  32, 
provided  that — 

'The  General  Assembly  shall,  at  all  times, 
have  power  to  prescribe  such  regulations  and 
provisions  as  it  may  deem  advisable,  which  reg- 
ulations and  provisions  shall  be  binding  on  any 
and  all  corporations  formed  under  the  provisions 
of  this  act.    ♦•    ♦" 


And  the  Supreme  Court  of  the  state  had 
decided  that  the  provisions  of  such  section 
9  entered  into  and  formed  a  part  of  the 
charter  of  the  dty,  and  that  the  continuing 
power  of  regulation  was  thereby  reserved  to 
the  Legislature  of  the  state.  There  is  noth- 
ing in  the  holding  of  the  majority  opinion 
in  that  case,  therefore,  which  is  in  conflict 
with  the  settled  rule  on  the  subject  or  with 
our  conclusion  thereon  aforesaid.  There 
was  also  a  minority  opinion  delivered  in 
that  case  by  Mr.  Justice  White  (afterwards 
and  now  the  Chief  Justice),  in  which  Jus- 
tices Brewer,  Brown,  and  Peckham  concur- 
red, taking  the  view  that  said  section  9  ap- 
plied only  to  private,  not  to  munidpal,  cor- 
porations, and  hence  that  the  unlimited 
power  to  contract  with  respect  to  rates  was 
conferred  on  the  city  by  its  charter.  Thus 
the  minority  opinion  makes  it  still  more 
clear  that  our  conclusion  aforesaid  is  sound. 

[6]  5.  The  authorities  recognize  no  iUfifer- 
ence  in  the  power  of  a  municipality  by  fran- 
chise provisions  to  make  a  contract  t)inding 
on  public  utility  companies  with  respect  to 
rates  to  be  charged  the  consuming  public 
within  the  municipal  limits  from  those  with 
respect  to  rates  to  be  charged  the  munici- 


pality itself  for  light  or  water  service  to  it, 
or  the  like,  for  its  streets,  public  buildings, 
etc.  The  municipality  is  regarded*  for  the 
most  part,  as  acting  in  the  exercise  of  its 
business  powers  in  making  both  of  such 
character  of  contracts.  As  said  in  Illinois 
Trust  &  Savings  Bank  v.  Arkansas  City,  76 
Fed.  271,  22  C.  C.  A.  171,  34  L.  B.  A.  618: 

*'A  city  has  two  classes  of  powers—one  legis- 
lative, public,  governmental,  in  the  exercise  of 
which  it  is  a  sovereignty  and  governs  its  peo- 
ple; the  other  proprietary,  quasi  private,  con- 
ferred upon  it,  not  for  the  purpose  of  govern- 
iQg  its  people,  but  for  the  private  advantage  of 
the  inhabitants  of  the  dty  and  of  the  city  it- 
self as  a  legal  personality.  In  the  exerdae  of 
the  powers  of  the  former  dass  *  *  *  it  is 
ruling  its  people  and  is  bound  to  transmit  its 
powers  of  government  to  its  successive  sets  of 
officers  unimpaired.  But  in  the  exercise  of  the 
powers  of  the  latter  dass  it  is  controlled  by  no 
such  rule,  because  it  is  acting  and  contracting 
for  the  private  benefit  of  itself  and  its  inhab- 
itants, and  it  may  exerdse  the  business  powers 
conferred  upon  it  in  the  same  way,  and  in  their 
exerdse  it  is  to  be  governed  by  the  same  rules 
that  govern  a  private  individual  or  corporation 
[dting  authoritiesl.  In  contractiug  for  water- 
works to  supply  itsdf  and  its  inhabitants  with 
water,  the  dty  is  not  exercising  its  governmental 
or  legislative  powers,  but  its  business  or  pro- 
prietary powers.  The  purpose  of  such  a  contract 
is  not  to  govern  its  inhabitants,  but  to  obtain 
a  private  benefit  for  the  dty  itself  and  its  deni- 
sens  [citing  authorities].' 
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See  to  same  effect  4  McQuillin  on  Mun. 
Corp.  S  1738. 

So  far  as  the  public  within  its  limits  are 
concerned.  In  making  sudi  business  con- 
tracts as  to  rates  of  charges  to  them  for 
public  service,  municipalities  act  as  trustees 
for  the  public.  12  B.  a  I*  S  15,  pp.  189, 
190. 

[7]  6.  However,  this  must  not  be  taken  to 
mean  that  municipalities  exercise  any  in- 
herent powers  in  such  matters.  For  the 
fundamental,  far-reaching,  and  important 
reasons  of  public  policy  above  indicated,  the 
munidpal  authority  to  make  such  contracts 
as  are  under  consideration,  although  they 
are  business  contracts,  must  be  expressly 
conferred  by  constitutional  or  legislative  au- 
thority; otherwise  they  will  not  have  the 
Irrevocable  feature  aforesaid.  But,  as  we 
have  seen,  sucfi  munidp^  authority  was  ex- 
pressly conferred,  in  the  cases  before  us, 
by  the  legislative  enactment  aforesaid. 

[8]  7.  The  plaintiif  in  error  company, 
however,  earnestly  relies  upon  section  164 
of  the  Virginia  Constitution  of  1902  to  sus- 
tain its  position  that  the  police  power  of  the 
state  to  regulate  the  rates  in  question  was 
not  and  could  not  have  been  vested  in  ma» 
nidpalities  by  the  statute  law  of  Virginia 
aforesaid,  so  as  to  authorize  them  to  make 
contracts  surrendering  such  continuing  dor- 
mant power  residing  in  the  stjate  in  its  sov- 
ereign capadty,  without  violation  of  such 
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constitntlonal   proYlcdon.     Such   section    of 
the  Constitiition  is  as  follows: 

"Sec.  164.  Riffhi  of  Reffuiation  and  Control 
of  Common  Carriers  and  Pullio  Bervice  Cor^ 
poraiiona  Never  Surrendered  or  A&Wd^ed.— The 
rieht  of  the  commonwealth,  through  each  instra- 
mentalities  as  it  may  select,  to  prescribe  and 
define  the  public  duties  of  all  common  carriers 
and  public  service  corporations,  to  regulate  and 
control  them  in  the  performance  of  their  public 
duties,  and  to  fix  and  limit  their  charges  there- 
for, shall  never  be  surrendered  or  abridged." 

As  above  seen,  by  the  Constitution  of 
1902  and  the  legislation  up  to  that  time, 
and  indeed  since,  until  the  statute  of  1914 
aforesaid,  no  provision  was  made  for  the 
exercise  of  the  power  of  regulation  of  rates 
of  charges  of  such  corporations  as  Is  the 
plaintiff  in  error.  Section  164  of  the  Con- 
stitution therefore  has  reference  to  the 
theretofore  unexercised  and  dormant  pow- 
er of  the  state  to  regulate  rates.  But  the 
surrender  or  abridgment  of  the  power  to 
which  it  refers  is,  of  course,  not  such  a  sur- 
render or  abridgment  thereof  as  was  ex- 
pressly permitted  and  contemplated  by  oth- 
er sections  of  the  same  Constitution.  And 
section  125  of  the  same  Constitution,  as  we 
have  seen,  expressly  permits  and  contem- 
plates tliat  the  Legislature,  imtil  such  time 
as  it  shall  itself  curtail  the  powers  of  mu- 
nicipalities to  make  the  binding  contracts 
aforesaid  In  granting  franchises,  should  en- 
act the  statute  law  aforesaid,  which,  to  the 
extent  that  the  authority  thereby  conferred 
upon  municipalities  may  have  been  exer- 
cised prior  to  such  curtailment  of  munici- 
pal powers,  did  result  in  a  surrender  and 
abridgment  of  the  police  power  in  question 
pro  tanto.  Such  abridgment  and  surrender 
of  such  power  being  so  expressly  permitted 
and  contemplated  by  the  last-named  section 
of  the  Constitution  cannot  be  considered  as 
prohibited  by  said  section  164  thereof.  Both 
sections  must  be  construed  together,  and, 
when  so  construed,  section  164  cannot  be 
held  to  prohibit  what  the  preceding  sec- 
tion 125  expressly  permits  to  be  and  express- 
ly contemplates  may  be  done. 

8.  It  is  contended  by  the  defendants  in 
error  that  it  appears  from  the  concluding 
provision  of  section  8  of  the  statute  of  1914 
aforesaid,  which  is  quoted  in  the  statement 
preceding  this  opinion,  that  said  sections 
1033e  and  1033f  of  Pollard's  Code  of  Vir- 
ginia are  therein  referred  to,  and  that  the 
1914  statute  was  not  Intended  to,  and  does 
not  in  fact,  confer  jurisdiction  upon  the 
State  Corporation  Commission  to  regulate 
rates  which  have  been  fixed  by  the  provi- 
sions of  charters  granted  under  such  sec- 
tions of  Pollard's  Code. 

The  question  is  not  free  from  difi^culty. 
In  view,  however,  of  the  conclusions  above 
reached,  we  shall  not  enter  upon  a  consid- 
eration of  that  question. 


For  the  foregoing  reasons,  we  find  no  er- 
ror in  the  orders  of  the  State  Corporation 
Commission  under  review,  save  to  the  ex- 
tent that  they,  witfiont  any  investigation 
or  consideration  thereof,  refuse  approval  of 
the  rates  filed  with  the  commission  by  the 
plaintiff  in  error  which  apply  to  services 
within  the  respective  corporate  limits  of 
the  defendants  in  error  which  are  not  at- 
tempted to  be  fixed  or  affected  by  the  fran- 
chises involved  In  these  cases.  As  to  the 
latter  rates,  the  commission  has  Jurisdiction 
under  the  statute  of  1914  aforesaid,  and  it 
should  assume  such  jurisdiction,  make  the 
investigation,  and  otherwise  act  with  re- 
spect thereto  in  accordance  with  the  provi- 
sions of  the  1914  statute.  With  a  provision 
in  our  order  to  such  effect  the  orders  of 
the  commission  under  review  will  be  af- 
firmed. 

PRENTIS  and  BURBCS,  JJ.,  absent 


(m  Va.  U) 

AMERICAN  TOBACCO  CO.  v.  OTTY  OP 
DANVILLE  (two  cases.) 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

12,  1919.) 

1.  Statutes  ^es»190  —  Ritijcs  of  Coifsrsuc- 

TION. 

■ 

If  a  statute  is  dear,  rules  of  construction 
do  not  apply. 

2.  LiCBNSKs    ^=»16(15)  —  Occt7PATioN»— Com- 
lasfiioN  Mbbohantb. 

Amended  ordinance  of  a  dty  imposing  a 
license  tax  on  every  person,  firm,  company,  or 
corporation  for  the  privilege  of  conducting  the 
business  of  purchasing  leaf  tobacco  in  the  dty, 
whether  on  commission,  for  resale,  or  for  other 
purpose,  the  original  ordinance,  having  except- 
ed commission  merchants,  applied  to  a  company 
which  habitually  purchased  large  quantities  of 
leaf  tobacco,  on  the  open  market  in  the  dty, 
which  it  thereafter  shipped  to  its  factories  in 
Virginia  and  other  states. 

3.  Licenses  ^=^6(2)  —  Axttbobitt  or  Gitt  — 
License  Taxes— Cbabtbr. 

Danville  City  Charter,  f §  3,  4,  held  to  con- 
fer on  the  city  a  general  grant  of  power  to  tax 
occupations  or  businesses  for  revenue,  as  the 
business  of  purchasing  leaf  tobacco,  so  that, 
having  such  general  •  power,  its  ordinance  re- 
lating thereto,  unless  the  power  was  exceeded, 
had  the  authority  of  an  act  of  the  Legislature. 

4.  Licenses  ^=»6(1)  —  Poweb  or  City  — In- 
crease BT  Cm, 

A  dty,  authorized  by  Its  charter  to  levy  a 
license  tax  on  the  privilege  of  purchasing  leaf 
tobacco,  had  power  to  increase  the  rate  on  a 
particular  company  engaged  in  the  business 
at  any  time  before  expiration  of  the  period  for 
the  enforcement  of  the  taxes,  even  if  the  in- 
crease was  made  after  the  tax  first  levied  had 
been  paid. 
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6.  Licenses  ^=»8(1)— License  Taxes  by  Oitt 
— Seobeoation  Act. 

The  segregation  act  did  not  snbyert  the  lo- 
cal license  tax  system  of  cities  hitherto  prevail- 
ing  to  affect  license  taxes  on  the  business  of 
purchasing  leaf  tobacco  under  an  amended  ordi- 
nance by  a  city. 

6.  Licenses  (^s>35  —  Relief  Against  —  Evi- 
dence. 

In  an  action  by  a  tobacco  company  for  re- 
lief against  license  taxes  levied  by  a  dty  on 
th^  privilege  of  engaging  in  the  purchase  of  to- 
bacco leaf,  the  trial  court  properly  excluded 
evidence  of  alleged  statements  of  the  commis- 
sioner of  revenue  to  show  that  the  assessment 
of  the  company  was  increased  by  an  amended 
ordinance,  because  it  had  sought  relief  from 
an  erroneous  assessment  of  property  taxes. 

7.  Constitutional  Law  ^=s»230(3)— Licenses 
^=s>7(l)— Equal  Pbotection  of  the  Laws- 
License  Tax  Ordinance. 

Amended  ordinance  of  the  city  of  Danville, 
increasing  the  assessment  on  a  tobacco  com- 
pany for  the  privilege  of  engaging  in  the  busi- 
ness of  pu^rchasing  leaf  tobacco,  held  not  unen- 
forceable on  any  ground  that  the  only  company 
to  which  it  was  alleged  to  apply  was  denied  the 
equal  protection  of  the  laws,  or  subjected  to 
any  burden  not  also  imposed  on  all  others  sim- 
ilarly situated,  in  violation  of  Const  U.  S. 
Amend.  14. 

8.  Licenses  ^=»36— License  Tax— Inciden- 
tal AonoN  OB  Business. 

Where  a  city  levied  a  license  tax  on  the 
privilege  of  engaging  in  the  business  of  pur- 
chasing leaf  tobacco,  it  could  not  levy  a  fur- 
ther license  tax  on  one  who  paid  the  first  for 
the  privilege  of  engaging  in  the  business  of 
prizing  the  tobacco  purchased  into  hogsheads 
as  an  incident  to  shipping  to  the  purchaser's 
factory,  not  as  a  separate  business;  the  li- 
cense to  purchase  conferring  the  right  to  do  all 
things  necessarily  incident  to  the  business. 

Error  to  Corporation  Court  of  Danville. 

Motions  for  judgment  by  the  City  of  Dan- 
ville against  the  American  Tobacco  Company. 
From  judgments  for  the  City,  except  in  part, 
the  Tobacco  Company  appeals,  the  City  alleg- 
ing cross-error.    Affirmed. 

Jas.  E.  Cannon  and  S.  A.  Anderson,  both  of 
Richmond,  for  plaintiff  In  error. 

EL  Walton  Brown,  of  Danville,  for  defend- 
ant in  error. 

PRENTIS,  J.  These  cases,  while  depend- 
ing upon  different  principles,  were  submitted 
together,  and  hence  will  be  disposed  of  in  one 
opinion. 

1.  The  pertinent  t&cta  in  case  No.  1  may  be 
thus  stated:  The  city  of  Danville  filed  Its 
motion  for  judgment  (Acts  1916,  p.  729) 
against  the  American  Tobacco  Company  for 
the  recovery  of  $5,ir24.26,  alleged  to  be  the 
balance  due  on  the  omitted  and  corrected  as- 
sessment of  Its  license  tax  on  the  business  of 
purchasing  leaf  tobacco  in  that  dty  for  the 


year  ending  April  1,  1917,  and  there  was  a 
judgment  in  favor  of  the  city  of  whidi  the 
company  is  here  complaining.    Danville  has 
been  for  many  years  a  very  large  tobacco 
market.      Large   manufacturers    of    tobacco 
have  for  years  had  their  agents  there  en- 
gaged in  the  business  of  purchasing  leaf  to- 
bacco.   The  American  Tobacco  Company  has 
been  a  large  purchaser.     For  more  than  20 
years  the  city  has  annually  imposed  a  license 
tax  on  the  business,  and  until  it  refused  to 
pay  the  Increased  tax  here  involved,  the  com- 
pany has  always  paid  every  similar  tax  as- 
sessed against  it.    Section  56  of  the  license 
tax  ordinance  for  the  year  beginning  BCay  1, 
1916,  approved  on  April  29,  1916,  imposed  a 
I  tax  of  $10  on  the  first  $1,000  of  purchases  of 
I  leaf  tobacco,  and  five  cents  on  each  $100  of 
'  purchases  in  excess  of  the  first  $1,000,  upon 
"every  person  or  firm  for  the  privilege  of 
conducting  the  business  of  purchasing  leaf 
tobacco  in  the  city  of  Danville,  whether  tor 
manufacture,  resale,  or  other  purpose,  except 
as  a   commission   merchant."     The  licensee 
was  required  to  report  purchases  on  October 
Ist  and  April  1st.    On  October  1, 1916,  the  com- 
pany  reported  purchases  for  the  preceding  six 
months  amounting  to  $98,384.44,  and  <m  April 
1, 1917,  for  the  preceding  six  months  of  $665,- 
849.75,  and  the  assessments  at  5  cents  on  the 
$100  were  made  and  the  tax  thereon  paid. 
For  many  years  the  city  of  Danville  has  also 
assessed  the  leaf  tobacco  held  by  the  company 
and  other  owners  thereof  in  the  dty  of  Dan- 
ville on  the  1st  of  February  of  each  year,  and 
collected  taxes  thereon  at  the  rate  imposed  on 
other   tangible  personal   property.     It   had 
done  so  for  the  years  1916  and  1917,  but  by 
reason  of  the  segregation  act  of  1915  (Laws 
1916,  c  85)  and  the  classification  of  '^materi- 
als  on  hand,"  held  by  manufacturers  as  In- 
vested capital  and  hence  taxable  as  intangi- 
ble personal  property,  the  local  authorities 
were  confronted  with  a  very  large  deficit  on 
account  of  taxes  thus  erroneously  assessed 
and  collected  of  this  and  other  owners  of  leaf 
tobacco,  as  tangible  personal  property.     So 
that  in  January,  1917,  the  finance  committee 
of  the  councU  recommended  an  amended  ordi- 
nance increasing  the  license  tax  on  purchas- 
ers of  leaf  tobacco  from  5  cents  to  80  cents  on 
every  $100  of  purchases,  and  this  amendment 
passed  through  various  stages  until  it  had 
been  enacted  and  approved  by  the  mayor 
March  15,  1917.    By  its  terms  it  became  im- 
mediately effective.    This  amended  ordinance 
provided   that   credit  should   be   given   for 
amounts  paid  for  such  license  privilege  under 
the  original  ordinance.    The  commissioner  of 
the  revenue  ignored  this  amended  ordinance, 
and  assessed  the  company  on  April  1,  1917, 
after  the  new  ordinance  had  become  effec- 
tive, with  a  license  tax  at  the  rate  provided 
for  by  the  original  and  repealed  ordinance, 
that  is,  with  5  cents  on  every  $100  of  pur- 
chases.   Later,  however,  on  March  29,  ISIS, 
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the  commissioner  corrected  his  assessment  so 
as  to  make  it  accord  with  the  amended  ordi- 
nance. Corrections  for  omitted  local  license 
taxes  are  expressly  authorized  by  section  508 
of  the  Code,  as  amended  (Acts  1916,  p.  826). 
Payment  thereof  having  been  refused,  ttiis 
litigation  is  the  result. 

The  company  denies  its  liability  upon  sev- 
eral groimds. 

[1 , 2]  (a)  It  claims  that  the  amended  ordi- 
nance does  not,  by  its  terms,  apply  to  it  To 
sustain  this  proposition  many  authorities  are 
cited,  which  announce  familiar  and  well-set- 
tled rules  for  the  construction  of  statutes,  the 
meaning  of  which  is  obscure.  A  sufficient  re- 
ply to  this  argument  is  that  if  the  statute  is 
dear  these  rules  do  not  apply.  In  this  case, 
while  the  original  ordinance  imposed  the  tax 
"on  every  person  or  firm  for  the  privilege  of 
conducting  the  business  of  purchasing  leaf 
tobacco  in  the  city  of  Danville,  whether  for 
manufacture,  resale  or  other  purpose,  except 
as  a  commission  merchant,"  the  amended  or- 
dinance imposed  it  on  ''every  person,  firm, 
company  or  corporation  for  the  privilege  of 
conducting  the  business  of  purchasing  leaf 
tobacco  in  the  city  of  DanvillQ,  whether  on 
commission,  for  resale,  or  for  other  purpose." 
In  our  view,  the  only  substantial  difference  be- 
tween the  two  ordinances  is  that  commission 
merchants  were  excepted  from  the  original 
ordinance  while  they  appear  to  be  included  in 
the  amended  ordinance.  Neither  expressly 
imposes  a  tax  upon  the  business  of  manufac- 
turing leaf  tobacco ;  but  the  tax  is  specifical- 
ly upon  those  engaged  in  the  business  of  pur- 
chasing leaf  tobacco,  and  we  have  no  doubt 
of  its  application  to  the  company;  it  being 
admitted  that  it  habitually  purchased  large 
quantities  of  leaf  tobacco  upon  the  open  mar- 
ket in  Danville,  which  it  thereafter  shipped 
to  its  various  factories  in  this  and  in  other 
states  for  manufacture. 

[3,  4]  (b)  It  is  urged  that  the  ordinance  is 
in  conflict  with  the  charter  of  Danville,  and 
that  clause  of  the  charter  which  authorizes 
the  city  council  annually  "to  lay  and  collect 
taxes  on  the  real  and  personal  property  in 
said  city  according  to  its  value"  seems  to 
be  relied  upon.  It  is  clear  that  this  clause 
does  not  affect  the  question.  Sections  3  and 
4  of  the  charter  are  the  sections  which  apply. 
Section  3,  so  far  as  it  is  necessary  to  quote  it, 
provides: 

"The  council  may  grant  or  refuse  licenses, 
and  may  regulate  the  taxes  to  be  paid  on  such 
licenses,  ♦  ♦  •  to  agents  for  the  sale  or 
renting  of  real  estate,  and  all  other  business 
which  cannot  be  reajched  by  the  ad  valorem  sys- 
tem, under  any  of  the  preceding  sections.  *  *  *  " 

Section  4  contains  this  language,  omitting 
Bach  as  does  not  appear  to  be  pertinent: 

"The  council  may  impose  a  tax  on  all  corpo- 
rations located  in  the  city,  or  having  their  prin- 
•^pfLi  office  therein.  *  *  *  It  may  also  im- 
pose a  taxarn    •    *    *    traders    •    •    •    man- 


ufacturers and  agents  for  the  transaction  of 
any  taxable  business:  and  the  council  may  im- 
pose a  tax  upon  any  other  business,  trade,  per- 
son or  employment,  whether  such  business, 
trade,  person  or  employment  be  herein  spe- 
cially enumerated  or  not,  and  whether  any  tax 
be  imposed  thereon  by  the  state  or  not.  As 
to  all  such  business,  trade,  persons,  or  employ- 
ment, the  council  may  lay  a  direct  tax,  or  may 
require  a  license  therefor,  as  may  be  most  ex- 
pedient and  proper,  under  such  regulations  as 
it  may  prescribe  and  levy  a  t&z  thereon.' 


>* 


We  think  it  unnecessary  to  say  more  than 
that  these  sections  confer  upon  the  city  of 
Danville  a  general  grant  of  power  to  tax  oc- 
cupations or  businesses  for  revenue.  Town  of 
Danville  v.  Shelton,  76  Va.  325;  Newport 
News,  etc.,  Co.  v.  Newport  News,  100  Va.  157, 
40  S.  B.  645 ;  Woodall  v.  Ljynchburg,  100  Va. 
318,  40  S.  E.  915 ;  Norfolk  v.  Griffith,  102  Va. 
115,  45  S.  E.  889 ;  (Jordon  v.  Newport  News, 
102  Va.  649,  47  S.  E.  828 ;  N.  &  W.  Ry.  Co.  v. 
Suffolk,  103  Va.  498»  49  S.  E.  658;  Scottish 
Union,  etc.,  CJo.  v.  Winchester,  110  Va.  451, 
66  S.  E.  &i;  Bradley  v.  Richmond,  110  Va. 
521,  66  S.  E.  872 ;  Hardin  v.  Radford,  112  Va. 
647,  72  S.  B.  101;  Postal  Telegraph  Co.  ▼. 
Norfolk,  118  Va.  455,  87  S.  B.  555.  Having 
this  general  power,  its  ordinances  relating 
thereto,  unless  that  power  is  exceeded,  have 
the  same  authority  as  an  act  of  the  Legisla- 
ture. 

It  seems  late  to  question  the  authority  of 
the  city  to  levy  a  tax  upon  the  business  of 
purchasing  leaf  tobacco,  because  this  has  been 
undoubted  for  more  than  20  years.  Indeed, 
if  it  were  an  open  question,  there  would  seem 
to  be  no  reason  to  doubt  that  the  dty  council 
has  the  right  to  make  such  a  dassiflcation 
and  assessment.  It  is  urged  for  the  com- 
pany in  this  case  that  the  purchase  of  tobac- 
co is  a  mere  incident  to  the  right  to  manu- 
facture tobacco,  and  that  the  company  hav- 
ing this  right  cannot  be  required  to  pay  a  li- 
cense tor  purchasing  the  tobacco  which  it 
proposes  to  manufacture.  While  every  man- 
ufacturer has  this  incidental  right,  it  does 
not  necessarily  follow  that  it  can  exerdse  this 
right  in  Dan^lle.  A  more  correct  statement 
of  this  situation  is  that  its  habitual  purphas- 
es  of  leaf  tobacco,  in  Danville,  in  competition 
with  other  purchasers  thereof,  is  not  a  neces- 
sary inddent  to  its  manufacture  of  tobacco 
elsewhere  in  Virginia,  as  well  as  in  North 
Carolina  and  Kentucky.  It  is,  however,  pro- 
motive of  and  advantageous  to  that  business. 
One  of  the  company's  witnesses  testifies  that 
the  business  of  purchasing  tobacco  is  a  sepa- 
rate and  distinct  occupation,  and  that  there 
are  persons  engaged  in  it  who  are  not  engag- 
ed in  the  business  of  manufacturing  tobacco. 

As  far  back  as  Danville  v.  Shelton,  supra 
(1881),  the  business  of  purchasing  leaf  tobac- 
co has  been  recognized  as  a  business  subject 
to  a  license  tax.  It  is  thus  taxed  also  in 
North  Carolina.  State  v.  Irvin,  126  N.  O.  989, 
35  S.  B.  430.    There  can  be  no  doubt  what- 
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ever  of  tbe  original  power  of  the  dty  council, 
under  the  charter,  to  Impose  a  license  tax  up- 
on the  business.  The  more  diflScult  and  vital 
question  here  Involved  is  whether  the  city 
had  the  right  to  increase  the  rate  during  the 
current  year,  1916-17.  It  Is  everywhere 
agreed  that  a  license  or  occupation  tax  upon 
business  does  not  constitute  a  contract,  and 
this    is  said  in  25  Cyc.  627: 


*n 


'Where  a  city  has  full  power  to  tax  an  oc- 
cupation, it  may  increase  the  rate,  on  the  par- 
ticular person  engaged  therein,  at  any  time  be- 
fore the  expiration  of  the  period  for  the  en- 
forcement of  the  tax,  even  if  such  increase  be 
made  after  the  tax  first  levied  has  been  paid.'' 

In  State  v.  Worth,  116  N.  C.  1010.  21  S.  B. 
205,  it  is  said: 

'It  would  be  'sticking  in  the  bark'  to  so  con- 
strue the  law  as  to  restrict  the  authority  to 
levy  to  the  particular  date  (January  Ist)  men- 
tioned in  the  act.  The  city  may  every  year, 
either  on  or  within  a  reasonable  time  after  the 
day  mentioned,  alter  by  increasing,  diminishing, 
or  abrogating  this  specific  levy  on  any  of  the 
subjects  comprehended  under  the  terms  used 
in  the  Constitution,  but  it  was  not  intended  that 
the  right  to  exercise  the  power  should  be  lim- 
ited to  a  particular  day  or  that  the  city  should 
be  deprived  of  revenue  upon  any  taxable  trade 
because  the  authorities  faUed  to  formally  de- 
clare on  the  1st  of  June  whether  each  specific 
levy  should  be  increased,  diminished  or  discon- 
tinued for  the  ensuing  yearJ 


tt 


In  Western  Union  Telegraph  Ck>.  v.  Harris 
(Tenn.)  52  S.  W.  748»  the  Court  of  Chancery 
Appeals  of  Tennessee  held  that  an  Increase 
of  a  privilege  tax  from  $4,000  to  $6,000  per 
annum  was  within  the  power  of  the  General 
Assembly,  although  the  company  had  paid 
the  $4,000  tax  on  April  20, 1895,  for  the  priv- 
ilege from  April  9,  1895,  to  April  8,  1896,  and 
the  act  making  the  Increase  was  not  passed 
until  June  14,  1895,  effective  July  28,  1885, 
and  that  such  payment  of  the  $4,000  did  not 
create  a  contract  between  the  state  and  the 
company  that  it  was  to  be  exempt  during  that 
year  from  the  imposition  of  any  other  license 
or  privilege  tax. 

Kelly  V.  Dwyer,  7  Lea  (Tenn.)  193,  is  an- 
other case  in  which  an  Increase  of  a  state 
license  tax  during  the  current  year  is  upheld. 

In  Savannah  v.  Crawford,  75  Ga.  35,  It  Is 
held  that  the  city  of  Savannah,  after  having 
collected  a  specific  license  tax  of  a  merchant, 
might  amend  the  ordinance  and  double  the 
tax  during  the  current  year. 

While  the  power  is  a  large  one  and  may  be 
liable  to  serious  abuse,  at  the  same  time,  up- 
on principle,  this  doctrine  appears  to  be  per- 
fectly sound  and  necessary  in  the  public  in- 
terest— certainly  necessary  so  far  as  the 
General  Assembly  is  concerned.  The  pay- 
ment of  taxes  is  a  public  duty,  and  the  power 
of  the  government  to  levy  them  is  a  public 
right  which  does  not  -depend  upon  the  consent 
of  the  taxi)ayer.  The  amount  thereof,  unless 
lawfully  limited,  must  always  remain  with- 


in the  discretion  of  the  taxing  authority, 
to  be  varied  and  increased  from  time  to  time 
as  the  public  necessities  may  require. 

[6]  (c)  It  is  claimed  that  the  ordinance  l8 
contrary  to  the  declared  public  policy  of  the 
commonwealth,  and  therefore  void.  The 
chief  basis  for  this  daim  is  that  in  the  pre- 
amble of  the  segregation  act  (Acts  1915,  pi 
119)  it  is  declared  that  the  interests  of  the 
commonwealth  would  be  promoted  by  putting 
into  operation  at  the  earliest  date  practicable 
a  complete  segregation  of  the  subjects  of  tax- 
ation, so  as  to  specify  and  determine  upon 
what  subjects  state  taxes,  and  upon  what 
subjects  local  taxes,  may  be  levied.  A  care- 
ful consideration  of  all  that  is  said  by  the 
learned  counsel  upon  this  subject  faila  to 
convince  us  that  the  Legislature  had  any  in- 
tention of  abridging  or  limiting  the  pre-exist- 
ing charter  rights  of  the  various  municipali- 
ties of  Virginia  relating  to  the  levying  of 
such  local  license  tax  as  is  here  Involved. 
The  system  is  well  established  and  has  been 
for  many  years.  The  cities  would  be  seri- 
ously hampered  in  meeting  their  existing  ob- 
ligations, which  were  in  a  measure  based 
upon  their  powers  of  taxation,  if  the  right 
to  levy  license  taxes  should  be  altogether 
denied  them.  It  is  conceded  that  repeals  by 
implication  are  not  favored,  and,  so  far  as  we 
are  informed,  although  the  segregation  act 
has  been  in  effect  since  1915,  the  cities  of  the 
commonwealth  have  continued  to  raise  a 
very  large  part  of  their  revenues  from  li- 
cense taxes,  and  we  find  no  basis  In  any  of 
the  recent  Virginia  statutes  for  the  conten- 
tion that  because  the  capital  of  manufac- 
turers has  been  segregated  and  subjected  to 
a  limited  ad  valorem  tax,  state  and  local, 
the  General  Assembly  intended  thereby  to 
subvert  the  local  license  tax  system  hitherto 
prevailing. 

[6,  7]  (d)  It  is  argued  that  the  amended  or- 
dinance is  unenforceable  because,  in  its  appli- 
cation, the  equal  protection  of  the  laws  has 
been  denied  to  the  company,  contrary  to  the 
Fourteenth  Amendment  of  the  federal  Con- 
stitution. The  basis  for  this  daim  is  that 
the  commissioner  of  the  revenue  la  said  to 
have  stated  that  the  American  Tobacco  Com- 
pany was  the  only  purchaser  of  leaf  tobacco 
in  the  dty  of  Danville  that  had  been  assess- 
ed with  this  additional  license  cax  whidi  is 
the  subject  of  this  controversy,  and  that  the 
reason  it  had  been  so  assessed  was  because 
it  had  sought  relief  from  an  erroneous  assess- 
ment of  property  taxes  (referring  to  the 
assessment  for  the  year  1916  of  the  leaf  to- 
bacco of  the  company  as  tangible  property, 
which  has  been  held  to  be  illegal  and  errone- 
ous because  properly  taxable  in  the  dty  of 
Richmond  as  intangible  property)*  and  that 
the  tax  officers  were  making  this  assessment 
merely  because  the  company  had  asserted 
its  legal  rights  in  its  efforts  to  obtain  re- 
dress against  sudi  erroneous  assessments. 
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The  trial  court  rlgfally  ezdnded  tbe  eTtdence 
of  these  alleged  statements  of  the  cominls- 
flioner  of  the  reremie,  becaase  it  was  his 
official  duty  to  make  the  assessment  hi  ac> 
cordance  with  the  proylsions  of  the  ordi- 
nance, unless  the  ordinance  was  itself  ille- 
gal, and  because  his  statements  could  not 
affect  the  legal  questions  involved.  It  fur- 
ther appears  that  all  of  the  purchasers  of 
leaf  tobacco  in  Danville  subject  to  the  license 
according  to  its  terms  have  been  assessed 
with  the  omitted  additional  tax ;  that  there 
has  been  no  discrimination  in  this  respect 
against  the  company;  and  that  this  case  is 
a  test  case  for  the  determination  of  the  valid- 
ity of  the  ordinance.  There  is  nothing  in  the 
record  to  Justify  us; in  finding  that  there  has 
been  any  discrimination  against  the  company, 
or  any  concerted  plan  or  scheme  to  deny  it 
the  equal  protection  of  the  laws,  or  to  impose 
any  burden  upon  it  which  is  not  also  imposed 
upon  all  others  similarly  situated.  Union 
Tanning  Co.  v.  Commonwealth,  123  Va.  610, 
96  S.  E.  780.  This  being  true,  the  company 
has  not  been  denied  "the  equal  protection  of 
the  laws."  17  R,  a  L.  495 ;  Singer  Mfg.  Co. 
T.  Wright,  97  Ga.  114,  25  S.  B.  249,  36  L.  R. 
A.  497. 

We  conclude,  therefore,  that  there  is  no 
error  in  the  Judgment  of  the  trial  court  hold- 
ing the  company  liable  for  this  tax. 

[8]  2.  The  pertinent  facts  in  case  No.  2  are 
these:  The  dty  of  Danville  undertook,  for 
the  fiscal  year  ending  AprU  30,  1918,  to  im- 
pose a  tax  upon  "the  business  of  packing 
leaf  tobacco  in  hogsheads,  tierces,  or  other 
containers,"  and  the  American  Tobacco  Com- 
pany, having  paid  its  license  tax  for  the  two 
preceding  years  upon  the  business  of  pur- 
chasing tobacco  under  the  original  ordinance 
hereinbefore  referred  to,  and  having  also 
paid  the  license  tax  under  this  ordinance  for 
packing  tobacco,  made  its  motion  for  relief 
against  each  of  these  assessments,  alleging 
them  to  be  erroneous.  The  relief  prayed  for 
as  to  the  license  tax  for  purchasing  tobacco 
was  denied,  and  It  appears  from  what  we 
have  already  said  that  we  are  of  opinion 
such  refusal  was  fully  Justified. 

The  trial  court,  however,  granted  the  other 
relief  asked  for,  and  ordered  the  city  to 
refund  to  the  company  the  sum  of  $1,317.10 
which  it  adjudged  to  have  been  illegally 
assessed  against  the  company  as  a  license 
tax  for  conducting  the  business  of  packing 
leaf  tobacco  in  the  city  of  Danville  for  the 
fiscal  year  ending  April  30,  1918.  The  city 
alleges  cross-error  as  to  this  ruling,  and  that 
constitutes  the  only  question  now  to  be  con- 
sidered. 

The  facta  are:  That  the  company  '*pur- 
chases  leaf  tobacco  in  the  city  of  Danville, 
which  it  subsequently  manufactures  at  its 
various  plants,  none  of  which  are  located  in 
the  city  of  Danville,  and  that  it  does  not  pur- 
chase such  tobacco  in  the  city  of  Danville 
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except  j!or  such  purpose  that  it  does  prize 
tobacco  into  hogsheads  in  said  city  in  order 
to  store  and  handle  the  tobacco  which  it  has 
purchased  in  Danville  for  its  own  uses,  but 
prises  no  tobacco  inta  hogsheads  or  pack- 
ages for  any  other  person,  firm  or  corpora- 
tion." The  company  dairns  that  this  prizing 
or  packing  of  its  own  tobacco  which  it  has 
thus  purchased  into  hogsheads  for  its  pres- 
ervation and  shipment  is  a  mere  incident 
to  its  business  of  purdiasing  tobacco,  and 
that  under  its  license  as  a  purchaser  of  to- 
bacco in  Panvllle  it  has  this  incidental  right, 
and  that  the  dty  has  no  power  or  authority 
to  impose  any  additional  burden. 

A  kindred  question  was  considered  recent- 
ly by  this  court  in  Norfolk  v.  Griffin,  120  Va. 
524,  91  S.  B.  640,  where  it  is  decided  that 
the  state  having  imposed  a  license  tax  upon 
general  contractors,  the  dty  of  Norfolk  un- 
der its  general  taxing  power  had  no  author- 
ity to  make  a  different  classification,  subdi- 
viding that  business  for  the  purpose  of  im- 
posing separate  license  taxes  upon  contrac- 
tors for  the  several  kinds  of  work  entering 
into  the  general  construction  business.  There 
the  dty  undertook  to  impose  separate  license 
taxes  upon  contractors  for  brick  work,  for 
plastering,  for  roofing  and  metal  work,*  for 
cement  and  concrete  work,  for  painting  and 
wall  decorating,  and  for  stone  masonry. 
This  court  held  that  the  ordinance  making 
these  subdivisions  was  invalid,  and  that  the 
dty  could  impose  only  one  license  tax  on 
such  contractors  in  accordance  with  the  clas- 
sification made  by  the  General  Assembly. 
That  case  is  instructive,  but  not  decisive, 
of  the  case  under  consideration,  because  the 
state  has  not  inJposed  a  license  tax  either  up- 
on persons  engaged  in  the  business  of  pur- 
chasing tobacco,  or  upon  those  engaged  in 
the  business  of  packing  tobacco  into  hogs- 
heads and  other  containers.  In  that  case  it 
is  said : 

''Another  general  rule  universally  recognized 
is  that  delegated  corporate  powers  to  munid- 
palities,  particularly  grants  of  power  that  are 
out  of  the  usual  range  and  that  may  result  in 
public  burdens,  or  which  in  their  ezerdse  toUch 
the  right  of  liberty  or  property,  or  any  com- 
mon-law right  of  the  dtizen,  must  be  strictly 
construed,  and  when  in  such  construction  there 
is  any  ambiguity  or  doubt  as  to  the  extent  of 
the  power,  it  is  to  be  determined  In  favor  of 
the  state,  or  general  public,  and  against  the 
state's  grantee." 

Judge  Cooley  (Cooley  on  Taxation  {3d  Bd.] 
p.  1103)  says  that— 

'The  general  rule  that  the  powers  of  a  mu- 
nidpal  corporation  are  to  be  construed  with 
strictness  is  peculiarly  applicable  to  the  ease 
of  taxes  on  occupations."  And  that  *'a  dty 
cannot  divide  a  single  taxable  privilege  and  re- 
quire a  separate  license  for  each  of  the  de- 
ments of  right  that  accrue  to  dtisens  thereao- 
der." 
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In  25  Oyc.  609,  it  is  stated  that  "when  a 
license  to  do  a  general  business  has  been 
exacted,  another  license  cannot  be  imposed 
for  doing  a  particular  act  or  series  of  acts 
constituting  an  integral  part  of  such  gen- 
eral business,"  referring  to  Gambill  v.  En- 
drich,  143  Ala.  606,  39  South.  297,  which 
states  the  same  general  rule,  but  holds  that 
the  business  of  selling  liquors  is  an  excep- 
tion to  that  general  rule,  and  that  a  city 
had  the  power  in  that  business  to  regulate 
and  to  require  of  a  licensed  retailer  an  ad- 
ditional license  for  selling  beer  at  whole- 
sale. 

In  17  R.  C.  L.  527,  it  is  said: 

"Illustrating  the  application  of  the  general 
rule,  where  a  municipality  is  simply  given  the 
power  to  impose  a  license  tax  on  business,  it 
cannot  divide  such  business  into  its  constitu- 
ent elements,  parts,  or  incidents,  and  levy  a 
separate  tax  on  each  or  any  element,  part,  or 
incident  thereof." 

In  the  note  to  Southern  Express  Co.  v.  R. 
M.  Rose  Ck>.,  124  Ga.  581,  53  S.  E.  185,  5  L. 
R.  A.  (N.  S.)  619,  it  is  said: 

"It  is  a  rule  very  generally  followed  that  a 
municipality  acting  under  charter  power  to  tax 
a  business  cannot  levy  a  tax  upon  the  particu- 
lar elements  or  operations  which  go  to  make  up 
the  business." 

In  Commonwealth  y.  Shoppenhorst  Bros., 
105  Ky.  259,  49  S.  W.  26,  it  is  held  that 
imder  a  general  power  to  license  laundries 
and  also  towel  supply  companies,  a  towel 
supply  comi>any  which  had  secured  its  spe- 
cial license  cannot  be  required  to  secure  a 
laundry  license  in  order  to  have  the  privilege 
of  laundering  towels;  the  business  of  laun- 
dering towels  being  a  necessary  element  of 
the  business  for  which  the  licensee  had  al- 
ready paid  one  license. 

Savannah  v.  Dehoney,  55  Ga.  33,  holds  that 
a  city  has  no  right  to  impose  a  tax  upon 
each  vehicle  employed  by  the  keeper  of  a 
public  stable  who  had  already  paid  a  stable- 
man's license  tax,  if  the  carrying  of  passen- 
gers and  baggage  for  hire  was  a  part  of  his 
legitimate  business  and  incident  thereto  as 
the  keeper  of  a  public  stable. 

Yosse  V.  Memphis,  9  Lea  (Tenn.)  294,  holds 
that  a  city  has  no  right  to  tax  for  the  sep- 
arate privilege  of  keeping  a  game  or  fish 
store,  or  of  selling  poultry,  under  a  charter 
power  to  license  meat  stores,  and  could  not 
require  a  proprietor  of  a  meat  store  to  pay 
a  special  license  tax  for  selling  game  and 
poultry. 

In  Hotelling  ▼.  Chicago,  66  HL  App.  290, 
it  is  held  that  under  the  power  to  require 
a  license  to  conduct  a  secondhand  store,  a 


^dty  has  no  right  to  require  a  separate  licoise 
for  each  article  in  which  the  store  dealt 

In  Tuscaloosa  v.  Holczstein,  134  Ala.  636, 
32  South.  1007,  it  is  held,  where  the  charter 
authorized  the  licensing  of  milliners  and  al- 
so any  person  or  firm  engaged  in  merchandis- 
ing or  carrying  on  any  business  of  a  mer- 
cantile character,  that  an  ordinance  impos- 
ing a  tax  in  addition  to  the  merchant's  tax 
upon  a  merchant  selling  millinery  goods  in 
completed  form  is  void,  as  selling  millinery  is 
but  one  branch  of  the  business  of  a  gen- 
eral dry  goods  merchant. 

In  Southern  Express  Co.  v.  R.  M.  Rose 
Co.,  supra,  it  is  held  that  a  municipal  ordi- 
nance imposing  a  license  tax  upon  railroad 
and  express  companies  for  the  privilege  of 
delivering  or  causing  the  delivery  in  the  dty 
of  packages  containing  wine,  whisl^,  beer, 
or  intoxicating  liquors  is  invalid,  as  the  duty 
to  make  such  deliveries  is  incidental  to  the 
business  of  such  common  carrier.  Note  to 
Newport  v.  Fitzer,  21  L.  R.  A.  (N.  S.)  280. 

When  under  the  taxing  power  a  license  to 
conduct  a  certain  business  is  Issued  by  a 
municipality,  such  license  confers  the  right 
to  do  all  those  things  which  are  necessarily 
and  usually  incident  to  such  business;  and, 
in  the  absence  of  clear  specific  and  undoubt- 
ed legislative  authority  therefor,  the  doing 
of  such  incidental  things  cannot  be  subjected 
to  any  additional  license  tax. 

Both  upon  reason  and  authority  it  seems 
to  us  very  dear  indeed  that  one  who  has  been 
licensed  to  purchase  tobacco  in  the  dty  of 
Danville  and  does  so,  in  loose  piles  as  it  lies 
upon  the  floor  of  the  warehouse,  has  the 
incidental  right  under  that  license  to  pack 
such  tobacco  into  hogsheads  for  its  preserva- 
tion, use,  and  transportation.  Indeed,  we 
cannot  conceive  of  a  more  certain  and  obvious 
right,  clearly  inddental  to  the  purchase  and 
consequent  ownership  of  leaf  tobacco,  than 
the  right  to  pack  it  into  hogsheads  or  other 
containers  to  preserve  it  from  loss  and 
deterioration.  To  hold  that  such  preserva- 
tion by  Its  owner  of  his  private  property  is 
the  conduct  of  a  business  which  can  be  sub- 
jected to  a  license  tax  would  be  not  only  to 
disregard  the  accepted  meaning  of  the  lan- 
guage of  the  charter  authorizing  the  taxa- 
tion of  business  avocations,  but  also  to  im- 
pair the  right  of  private  ownership  of  prop- 
erty and  to  ignore  the  rule  that,  unless  re- 
strained in  the  public  interest,  one  may  do 
what  he  wiU  with  his  own.*  The  packing  of 
its  own  tobacco  is  a  necessary  inddent  to 
the  business  of  purchasing  tobacco  for  which 
the  company  was  already  licensed.  The  trial 
court  rightly  so  held. 

Affirmed. 
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SHXTKAKER'S  ADM'X  ▼.  ATLANTIC 
COAST  LINE  R.  00. 

(Sapreme  Court  of  Appeals  of  Virginia. 
June  12,  1919.) 


1.  Pleadiit<^  ^=»869(3)— Motions— Pbooebd- 
IN08  Undkb  Fedbrajl  OB  Statb  Statutes- 
Right  TO  Requise  Election. 

In  an  action  by  an  administratrix  to  r^ 
coTer  for  decedent's  death  by  being  struck  by 
a  cut  of  cars  while  repairing  defendant's  loco- 
motive, where  the  declaration  did  not  clearly 
indicate  whether  decedent  was  engaged  in  in- 
terstate or  intrastate  commerce  at  the  time  of 
the  injury,  defendant  could  not  require  plain- 
tiff to  elect  whether  to  proceed  under  the  fed- 
eral or  state  statute,  although  it  might  require 
her  to  state  the  facts  in  such  a  way  that  a 
court  could  apply  the  appropriate  statute. 

2.  Pleadino  ^»6— Mattebs  of  Law--Judi- 
dAL  NonoB. 

It  is  never  necessary  to  plead  any  matter  of 
law  of  which  the  court  will  take  judicial  no- 
tice, it  being  the  function  of  pleading  to  state 
facts  and  not  law. 

3.  EVIDENOK  ^S»34-nJUDI0IAI<  NOTICE— AOTB 
or  CONGBESS. 

Judicial  notice  will  be  taken  of  the  public 
acts  of  Congress,  as  well  as  those  of  the  state. 

4.  COMMBBCE  ^=S>8(6)^lNJI7BIZ8  TO  SEBVANT— 

Afflicabilitt    of    State    and    Fedebal 
Statutes. 

In  an  action  for  wrongful  death  of  a  rail- 
road employ^,  the  court  will  apply  federal  and 
state  acts  as  each  are  appropriate,  and  wherever 
an  act  of  Congress  is  applicable  it  is  exclusive, 
but  if  not  applicable,  and  the  state  statute  is,  the 
latter  will  be  applied. 

5.  Masteb  and  Sebvant  ^s»14&— Injubies  to 
Sebvant— Dangeb  Signals— Constbuotion 
OF  Rules. 

Under  a  railroad  rule  requiring  a  car  re- 
pairer to  display  a  blue  signal,  and  providing 
that  other  cars  must  not  be  placed  on  the  same 
track  so  as  to  iutercept  the  view  of  the  signal 
vnthout  first  notifying  the  workman,  where  a 
cut  of  cars  is  already  on  a  repair  track,  and  an 
engine  to  be  repaired  is  placed  on  the  same 
track  dose  to  such  cars  but  not  coupled  there- 
to, the  signal  should  be  placed  at  Uie  end  of 
the  cut  of  cars  farthest  from  the  engine  as  a 
protection  from  danger  from  that  side. 

0.  Masteb  and  Sebvant  ^=s>276(8)— Injubies 
TO  Sebvant— Pboximate  Cause— Disobedi- 
ence OF  Rules. 

In  an  action  for  the  death  of  an  experienced 
car  repairer  killed  by  other  cars  striking  the 
engine  which  he  was  repairing,  decedent's  fail- 
ure to  display  a  blue  signal,  as  required  by  the 
rules  of  the  company,  held  the  sole  proximate 
cause  of  his  death. 

7.  Masteb  and  Sebvant  ^s»213(1)— Injubibs 
to  Sebvant— Assuuption  of  Risk— Viola- 
tion OF  Rules. 

Violation  by  a  servant  of  a  rule  established 
for  his  protection  constitutes  an  assumption  of 
risk. 
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8.  Masteb  and  Sebvant  ^=:>278(19)— In^u- 
BiES  TO  Sebvant  —  Abbooation  os  Aban- 
donment OF  Rules— Evidence. 

Rules  for  the  protection  of  servants  in  dan- 
gerous employments,  and  with  which  they  are 
entirely  familiar,  will  not  be  held  to  have  been 
abrogated  or  abandoned,  unless  that  condusion 
is  plainly  warranted  by  the  evidence  and  nec- 
essary for  the  protection  of  tiie  servant. 

Sims,  J.,  dissenting. 


Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  Shumaker's  administratrix 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  defendant  was  ren- 
dered on  demurrer  to  the  evidence,  and  plain- 
tiff brings  error.    Affirmed. 

O'Flaherty,  Pulton  &  Byrd,  of*  Richmond, 
for  plaintiff  in  error. 

E.  P.  Cox,  of  Richmond,  and  W.  B. 
Mcllwaine  and  Bernard  Mann,  both  of  Pe- 
tersburg, for  defendant  in  error. 

BURKS,  J.  The  plaintiff  sued  to  recover 
damages  for  the  death  of  her  intestate,  oc- 
casioned, as  she  claims,  by  the  wrongful  act 
or  neglect  of  the  defendant  The  defendant 
demurred  to  the  evidence,  and  the  trial  court 
sustained  the  demurrer  and  gave  judgment 
for  the  defendant.  To  that  judgment,  this 
writ  of  error  was  awarded. 

The  declaration  alleges  that  the  defendant 
was  engaged  in  interstate  and  intrastate 
commerce,  but  it  is  not  clear  from  the  decla- 
ration as  to  whether  or  not  the  plaintiff's 
intestate  was  engaged  in  the  one  or  the  other 
at  the  time  of  the  injury  which  resulted  in 
his  death.  At  the  calling  of  the  case  for 
hearing,  the  defendant  moved  the  court  to 
require  the  plaintiff  to  elect  whether  she 
would  proceed  imder  the  federal  or  state 
statute  on  the  subject,  and  the  record  states: 

"And  thereupon  the  plaintiff,  not  objecting  to 
said  motion,  elected  to  have  her  declaration  tak' 
en  as  stating  a  case  under  and  to  try  the  case 
according  to  the  statutes  and  laws  of  Virginia 
and  not  under  the  acts  of  Congress  of  the  Unit- 
ed States  relative  to  the  liability  of  common 
carriers  engaged  in  interstate  commerce;  and 
the  court  directed  the  allegations  in  the  declara- 
tion as  to  the  fact  of  the  defendant  being  a 
common  carrier  engaged  in  interstate  commerce 
as  well  as  intrastate  commerce  to  be  disre- 
garded as  surplusage." 

[1-4]  The  defendant  had  no  right  to  make 
any  such  demand.  It  had  the  right  to  re- 
quire the  plaintiff  to  state  the  facts  in  such 
a  way  as  that  the  court  could  apply  the  ap- 
propriate statute.  St  Louis,  etc.,  R.  Co.  v. 
Seale,  229  U.  S.  156,  33  Sup.  Ct  651,  57  L. 
Ed.  1129,  Ann.  Cas.  1914C,  156.  It  is  never 
necessary  to  plead  any  matter  of  law  of 
which  the  court  will  take  Judicial  notice.  It 
is  the  function  of  the  pleading  to  state  facts 
and  not  law.    Our  courts  take  judicial  notice 
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of  the  public  acts  of  Congress  as  well  as  of 
those  of  the  state,  and  will  apply  each  as  ap- 
propriate. Wherever  the  act  of  Congress  Is 
applicable,  it  Is  exclusive;  bnt  where  not  ap- 
plicable, and  the  state  statute  Is,  the  latter 
win  be  applied.  Vlckery  v.  New  London,  etc., 
R.  Co.,  87  Conn.  634,  89  Atl.  277,  279;  Second 
Employers'  liability  Act,  223  U.  S.  1,  32  Sup. 
Ct.  169,  66  L.  Ed.  827,  88  li.  R.  A.  (N.  S.)  44. 
No  case  can  arise  where  both  statutes  are 
applicable.  Troxell  y.  Delaware,  etc.,  R.  Co., 
227  U.  S.  484,  83  Sup.  Ct  274,  57  L.  Ed.  58a 
The  trial  court,  however,  clearly  had  juris- 
diction, under  the  Virginia  statute,  if  the 
injury  was  inflicted  upon  the  plaintiff  while 
engaged  In  intrastate  commerce,  the  federal 
statute  also  gave  It  Jurisdiction  if  the  plain- 
tiff's intestate  was,  at  the  time  of  the  injury, 
engaged  in  interstate  commerce,  so  that, 
whether  he  was  engaged  in  Intrastate  com- 
merce or  interstate  commerce,  the  state  court 
had  Jurisdiction.  It  was  not  necessary  to 
mention  in  the  declaration  under  which  of 
the  acts  the  plaintiff  sued.  It  was  sufficient 
if  the  facts  alleged  brought  the  cause  of  ac- 
tion within  the  terms  of  either  statute. 
Vlckery  ▼.  New  London,  etc.,  R.  Co.,  supra; 
Missouri,  etc.,  R,  Co.,  v.  Wulf,  228  U.  S.  570, 
33  Sup.  Ct  135,  57  L.  Ed.  855,  Ann.  Cas. 
1914B,  134.  It  Is  often  extremely  difficult  to 
determine  whether  the  injured  servant  was 
engaged  In  interstate  commerce  or  not  &iid 
the  advantage  of  suing  in  the  state  court  Is 
that  that  court  has  Jurisdiction  under  both 
acts,  and.  If  the  necessary  facts  are  stated 
Jurisdiction  will  be  maintained  under  the  ap- 
propriate statute,  and  the  residue  of  the  dec- 
laration, if  necessary,  will  be  treated  as 
surplusage. 

We  do  not  wish  to  be  understood  as  pass- 
ing at  present  .upon  any  question,  except 
that  the  defendant  had  no  right  to  make  the 
demand  aforesaid  of  the  plaintiff.  Whether 
the  Injury  complained  of  arose  under  the  fed- 
eral statute  or  the  state  statute,  and  whether 
the  declaration  was  sufficient  under  the  fed- 
eral statute,  and  other  questions,  need  not  be 
considered,  as  we  are  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover  under 
either  statute. 

After  the  plaintiff  elected  to  proceed  under 
the  state  statu  te»  no  further  question  was 
made  in  the  progress  of  the  case  as  to  which 
of  the  two  statutes  was  applicable,  nor  was 
there  any  further  suggestion  that,  under  the 
facts  of  the  case,  the  act  of  Congress  was 
exclusive.  Our  further  consideration  of  the 
points  raijsed  has  assumed  that  the  injury 
arose  under  the  state  statute  as  seemed  to 
be  conceded  by  the  defendant 

The  plaintiff's  intestate  was  employed  by 
the  defendant  at  the  time  of  his  death,  as 
an  inspector  and  repairer  of  engines  and  cars 
brought  into  Its  yards  at  South  Richmond, 
Va.  He  had  been  in  the  employment  of  the 
defendant  company  for  15  years,  and  had 


f  worked  in  the  capacity  of  repairer  fbr  10  or 
11  years.  He  was  50  years  of  age,  a  man  of 
experience  in  his  work,  familiar  with  the 
tracks  In  the  yard  on  which  he  was  killed 
and  of  their  use,  thoroughly  acquainted  with 
the  methods  of  the  work  In  the  yard,  and, 
as  stated  in  the  (H>inton  of  the  learned  trial 
Judge,  the  conclusion  Is  Irresistible  that — 

"He  was  acquainted  with  the  blue  flag  rule 
of  the  company,  and  was  accustomed  to  act  un- 
der it  for  his  protection." 

There  were  a  number  of  tracks  on  the 
yard,  used  chiefly  for  holding  cars  untU  they 
could  be  properly  distributed  and  moved  to 
other  places  to  make  up  trains  or  to  be  other- 
wise disposed  ol  There  were  also  two 
tracks,  one  long  and  the  other  short  desig- 
nated as  "engine  tracks,**  for  holding  engines, 
and  one  track,  known  as  a  "repair  track,** 
under  which  there  was  a  pit,  which  was  used 
for  heavy  repairs  to  engines.  All  of  these 
tracks  were  connected  with  another  track, 
called  the  "ladder  ttack."  There  were  two 
hostlers  on  the  yard  in  the  daytime,  and  two 
at  night  The  dinner  hour  fbr  the  yard 
crews  was  from  11:30  to  12:30,  at  which  time 
they  turned  tl^elr  engines  over  to  the  hostler. 
The  hostler  cleans  out  the  ash  pan,  coals, 
and  waters  the  engine,  and.  If  any  repairs 
are  needed,  he  places  it  in  any  place  where 
he  is  requested  or  directed  to  place  It ;  but 
If  no  such  request  or  direction  Is  given,  he 
places  it  wherever  he  chooses.  He  chocks 
it,  and  leaves  it  for  the  crew  to  take  charge 
of  after  dinner.  If  only  light  repairs  are  to 
be  made,  and  no  direction  or  request  Is  given 
as  to  the  location,  the  hostler  uses  his  own 
Judgment  as  to  where  to  place  it  as  such 
repairs  are  made  "most  anywhere  around.'* 
On  Sunday,  August  29,  1915,  the  crew  in 
charge  of  yard  engine  No.  188  stopped  for 
dinner  about  12  o'clock  and  left  the  engine 
at  the  water  column,  near  the  roundhouse, 
and  the  hostler  took  charge  of  It  cleaned 
the  ash  pan,  coaled  and  watered  it  and  thai 
backed  it  In  the  north  end  of  track  No.  13, 
put  a  chock  under  U,  and  left  it  Six  or 
seven  cars  were  then  parked  on  track  No. 
13,  at  the  rear  of  the  engine.  The  engineer 
went  to  the  roundhouse  to  eat  his  dinner, 
and,  when  about  half  through,  the  Intestate 
came  in,  and  a  friendly  conversation  ensued, 
during  which  the  Intestate  asked  the  engi- 
neer if  there  was  anything  he  wanted  done, 
and  the  engineer  testifies: 

"I  told  him  no,  it  wasn't  anything  to  do  with 
the  engine;  it  was  all  right  except  the  lining 
of  the  air  hose ;  It  was  loose,  but  the  hose  was 
not  bursted,  and  I  hadn't  made  a  report  He 
says,  'Reckon  I  better  put  one  on,  hadn't  IT* 
I  says:  'Use  your  own  pleasure  about  it  Ur. 
Shu.;  I  haven't  reported.'  He  turned  around 
and  went  right  off  from  me.  I  didn't  know 
whether  he  had  gone  to  put  the  hose  on  or  not 
He  didn't  come  bade  into  the  roundhouse  any 
more." 
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The  work  to  be  done  consUited  of  the  re- 
moval of  the  old  air  hose  and  the  attachment 
of  the  new,  which  would  have  required  about 
five  minutes'  time.  The  intestate  got  the 
new  hose  and  his  tools  and  went  to  track 
No.  13  to  make  the  needed  repairs.  He  used 
no  blue  flag  to  protect  him  while  doing  the 
work.  He  had  about  completed  the  Job, 
when  the  cut  of  cars  next  to  the  tender  on 
which  he  was  placing  the  new  hose  was 
struck  by  cars  pushed  in  by  an  engine  at  the 
south  end  of  track  No.  13,  and  he  was  pin- 
ioned betweoi  the  drawheads  of  one  of  the 
cars  and  of  the  tender,  causing  the  injury 
which  resulted  in  his  death.  The  testimony 
shows  that  the  cars  were  not  pushed  in 
violently,  but  at  the  rate  of  about  two  miles 
an  hour,  and  that  the  stop  signal  was  given 
and  obeyed  just  as  the  cars  being  pushed  in 
on  No.  18  track  coupled  to  the  cars  standing 
on  the  trade  The  space  between  the  cut  of 
cars  on  track  No.  13  and  the  tender  of  en- 
gine 188  was  about  five  or  six  feet  Rule 
No.  26  of  the  defendant  company  is  as  fol- 
lows: 

"A  blue  flag  by  day  and  a  blue  light  by 
night,  displayed  at  one  or  both  ends  of  an  en- 
gine, car  or  train,  indicates  that  workmen  are 
under  or  about  it,  and,  thus  protected,  it  must 
not  be  coupled  to  or  moved.  Workmen  will  dis- 
play the  blue  signals  and  the  same  workmen 
are  alone  authorised  to  remove  them.  Other 
cars  must  not  be  placed  on  the  same  track  so 
as  to  intercept  the  view  of  the  blue  signal  with- 
out first  notifying  the  workmen." 

[5]  Some  question  was  made  in  the  argu- 
ment as  to  the  proper  place  at  which  tiie 
blue  flag  should  have  been  placed  to  have 
protected  the  intestate  from  collision  with 
the  cars  to  the  south  of  engine  188  on  which 
he  was  at  work.  It  was  insisted  that,  under 
a  proper  construction  of  rule  26,  it  should 
have  been  placed  at  the  south  end  of  the  ten- 
der on  which  he  was  at  work,  but  that  it 
would  have  been  wholly  unavailing  if  placed 
there  as  the  view  of  it  would  have  been  cut 
off  by  the  cut  of  cars  on  the  track,  and  hence 
he  was  excused  from  the  use  of  the  blue  flag 
altogether.  We  cannot  accede  to  this,  but  on 
the  contrary,  concur  with  the  learned  judge  of 
the  trial  court  that  the  flag  should  have  been 
placed  at  the  south  end  of  the  cut  of  cars 
that  was  south  of  the  tender.  .The  engine 
was  headed  north,  and  back  of  it  was  the 
cut  of  six  or  seven  cars.  In  order  to  protect 
himself  from  entries  at  the  south  end  of 
track  No.  13,  he  should  have  placed  his  flag 
on  the  south  end  of  the  car  farthest  south 
on  that  track  from  his  place  of  work.  The 
rule  itself  declares  that  **other  cars  must  not 
be  placed  on  the  same  track  so  as  to  inter^ 
cept  the  view  of  the  blue  flag,"  and  the  fair, 
if  not  necessary,  inference  is  that,  if  cars  are 
already  on  the  track  which  would  Intercept 
the  view,  the  flag  must  be  so  placed  that  the 
view  of  it  wHl  not  be  intercepted.    This  is 


the  fair  and  reasonable  Interpretation  of  the 
rule,  and  accords  with  the  practical  inter- 
pretation thereof  as  testified  to  by  the  yard- 
master  and  engineer  in  this  ease. 

[6,7]  The  question  of  contributory  negli- 
gence was  argued  at  length  before  us,  and 
also  the  effect  of  the  recent  statute  of  this 
state  rdating  to  contributory  negligence  in 
cases  of  tliis  kind;    but  in  our  view  of  the 
case  no  question  of  contributory  negligence 
is  involved,  as  that  question  can  only  arise 
after  the  negligence  of  the  defendant  has 
been  first  established.    Until  the  negligence 
of  the  defendant  has  been  established,  there 
is  nothing  to  which  ilegligence  on  the  part 
of  the  plaintiff  can  contribute.     It  is  es- 
sential,   therefore,    first    to    establish    the 
negligence  of  the  defendant    In  the  case  at 
bar  we  are  of  opinion  that  negligence  on  the 
part  of  the  defendant  has  not  been  estab- 
lished;   that  the  failure  of  plaintiff's  intes- 
tate to  put  up  the  blue  fiag  for  his  protection 
was  the  sole  proximate  cause  of  his  unfor- 
tunate death.    These  flags  were  provided  in 
great  abundance  and  at  a  most  accessible 
place,  but  were  not  used  by  the  intestate. 
No  one  knew  that  engine  188  was  to  be  re- 
paired at  this  time.    It  was  not  placed  in  po- 
sition for  that  purpose,  and  no  one  knew  or 
was  chargeable  with  knowledge  of  the  fact 
that  the  plaintiff's  intestate  was  engaged  in 
making  repairs  thereon.    He  gave  no  Infor- 
mation of  his  purpose  to  any  one  operating 
on  the  yard,  and  failed  to  adopt  the  means 
furnished  by  the  company  for  his  protection. 
He  took  his  chances  and  lost    He  assumed 
the  risk.    It  would  be  a  vain  thing  to  require 
the  master  to  make  and  publish  rules  for 
the  safety  of  his  servants,  if  the  latter  may 
violate  them  with  impunity.    It  is  as  impera- 
tive that  the  servant  should  obey  the  rules 
as  it  is  that  the  master  should  make  and 
publish  them.    Neither  can  violate  his  duty 
in  this  regard,  without  suffering  the  conse- 
quences.   Norfolk  &  W.  R.  Ck>.  v.  Gofer,  114 
Va.  434,  76  S.  a  909;   Ches.  &  O.  R.  Go.  v. 
Parker's  Adm'r»  116  Va.  368,  82  S.  B.  183 ; 
Va.  I.  C.  &  O.  Co.    V.  Asbury's  Adm'r,  117 
Va.  683,  86  S.  B.  148,  and  cases  cited. 

[8]  It  appears  from  the  evidence  ttiat 
"light  repairs"  were  often  made  at  different 
places  in  the  yard,  sometimes  with  and  some- 
times without  the  use  of  the  blue  flag,  and 
it  is  argued  firom  this  that  rule  26  was  aban- 
doned ;  but  there  is  no  other  evidence  of  an 
intention  on  the  part  of  the  company  to  re- 
lax the  rule.  Indeed  although  the  deceased 
was  an  experienced  workman  and  familiar 
with  the  dangers  to  which  he  was  exposed, 
the  roundhouse  foreman  "called  his  attention 
to  the  blue  flags  and  told  hln\  to  be  particu- 
lar about  the  blue  flags  and  always  use 
them."  There  was  certainly  no. abandonment 
of  the  rule  so  far  as  he  was  concerned. 
Rules  made  for  the  protection  of  servants 
in  dangerous  employments  and  with  which 
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they  are  entirely  familiar  win  not  be  held 
to  have  been  abrogated  or  abandoned  unless 
that  conclusion  is  plainly  warranted  by  the 
evidence  and  necessary  for  the  protection  of 
the  servant  Compare  Southern  R.  Co.  v. 
Johnson's  Adm'z,  111  Va.  499,  69  S.  E.  323, 
Ann.  Cas.  1912A,  81. 

In  view  of  our  conclusions  that  the  failure 
of  the  plaintiff's  intestate  to  put  up  the  blue 
flags  at  proper  places  was  the  sole  proximate 
cause  of  his  death,  it  is  unnecessary  to  con- 
sider other  questions  discussed  in  ^e  oral 
arguments  and  in  the  briefs.  B\>r  t^e  reasons 
hereinbefore  stated,  the  judgment  of  the  law 
and  equity  court  of  the  city  of  Richmond 
will  be  affirmed. 

Affirmed. 

SIMS,  J.  (dissenting).  1.  This  case  im- 
presses me  as  one  in  which  the  concurring 
negligence  of  the  plaintiff  and  defendant  was 
the  proximate  cause  of  the  injury  and  death 
complained  of.  Prior  to  the  federal  Employ- 
ers* Liability  Act  (Act  Cong.  April  22,  1908, 
c.  149,  35  Stat  65  [U.  S.  C^omp.  St  {§  8657- 
8665])  and  the  statute  of  Virginia  of  1916 
(presently  more  particularly  cited)  on  the 
subject,  there  could  be,  as  is  well  settled,  no 
recovery  by  the  plaintiff  in  such  a  case.  But 
the  rule  is  equally  well  settled  that  the  plain- 
tiff is  entitled  under  such  statutes  to  re- 
cover some  damages  in  such  a  case. 

This  case,  without  objection  on  the  part  of 
the  defendant,  was  tried  as  having  arisen 
under  the  recent  statute  in  Virginia  afore- 
said (4  Pollard's  Code,  p.  1207)  which  abolish- 
es the  defense  of  contributory  negligence  as 
a  complete  bar  in  suits  of  their  employes 
against  common  carriers.  This  statute,  so 
far  as  material,  provides  as  follows: 

"The  fact  that  such  employ^  may  have  been 
guilty  of  contributory  negligence  shall  not  bar 
recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employ^." 

The  statute  is  the  same,  in  substance^  on 
the  subject  of  contributory  negligence,  as 
the  Employers'  Liability  Act  of  Congress  on 
that  subject,  and  must  be  liberally  construed 
In  favor  of  the  employ^.  U.  S.  v.  Southern 
Ry.  Co.  (D.  C.)  170  Fed.  1014 ;  Gray  v.  Louis- 
ville &  N.  R.  R.  Co.  (D.  C.)  197  Fed.  876 ;  N. 
&  W.  Ry.  Co.  V.  Earnest,  229  U.  S.  114,  33 
Sup.  Ct  654,  57  U  Ed.  1096,  Ann.  Cas.  1914C, 
172. 

It  is  well  settled  that,  imder  such  a  stat- 
ute— 

''Contributory  negligence  is  available  only  in 
reduction  of  damages,  and  not  as  a  defense." 
McDonald  v.  Railway  Transfer  Co.,  121  Minn. 
278,  141  N.  W.  177. 

^'Contributory  negUgence,  to  be  a  bar  to  re- 
covery, must  be  the  sole  caose  of  the  injury.** 
Delano  v.  RoberU  (Mo.  App.  1916)  182  S.  W. 


"No  degree  of  negligence  on  flie  part  of  a 
servant  injured  by  the  negligence  of  the  carrier, 
however  gross  or  proximate  as  a  matter  of  law, 
can  bar  a  recovery."  Penn.  C3o.  v.  Cole  (1914) 
214  Fed.  948,  131  C.  C.  A.  244. 

'*A  railroad  company  is  liable  when  through 
employes  it  is  guilty  of  any  causative  negligence 
causing  injury  to  an  employ^,  no  matter  how 
slight  the  negligence  in  comparison  to  the  neg- 
ligence of  the  injured  employ^.**  N.  Y.  C.  etc, 
R.  (>>.  V.  Niebel  (1914)  214  Fed.  952,  131  0. 

If  my  impression  of  the  facts  of  the  case 
is  correct,  the  Jury  were  warranted  in  finding 
frmn  the  evidence  that  the  defendant  was 
guilty  of  some  actionable  negligence,  and  we, 
on  demurrer  to  the  evidence,  must  also  so 
find.  Hence  if  the  plaintifTs  intestate  were 
regarded  as  also  guilty  of  negligence  in  fil- 
ing to  use  the  flags,  even  if  there  was  a  rule 
requiring  him  so  to  do,  that  would  not  bar 
the  plaintiff  from  all  recovery. 

2.  On  the  subject  of  whether  the  defendant 
was  guilty  of  any  actionable  negligence: 

Ck>nsidering  the  evidence  in  the  case  un- 
der the  statutory  rule  applicable  thereto 
(there  having  been  a  demurrer  by  the  defend- 
ant railroad  company  to  the  evidence),  I  find 
myself  unable  to  avoid  the  ccmdusion  that 
the  railroad  company  cannot  shidd  itself 
from  the  Imputation  of  negligence  in  the  in- 
stant case  by  relying  on  a  violation  by  the 
plaintiff's  intestate  of  any  rule  of  the  com- 
pany. Stee  Wright's  Adm'x  v.  Southern  Ry. 
Co.,  101  Va.  36,  42  S.  E.  913. 

Rule  26,  relied  on  by  defendant,  requiring 
engine  or  car  repairers  to  display  blue  flags 
by  day  "at  one  or  both  ends  of  an  engine,  car 
or  train,"  to  indicate  "that  workmen  are  un- 
der or  about  it,"  does  not  cover  the  situation 
which  arose  in  the  instant  case.  The  rule, 
as  appears  from  the  whole  of  the  rule  itself, 
has  reference  to  a  situation  where  r^air 
work  is  being  done  on  an  engine,  car,  or  one 
of  a  train  of  cars,  located  on  a  track  on 
which  there  are  no  other  cars  at  the  time  the 
repair  work  commences,  so  placed  as  to  in- 
tercept the  view  of  the  blue  signaL  It  does 
not  cover  the  situation  of  repair  work  done  on 
an  engine  located;  at  and  before  the  repair 
work  is  begun,  anywhere  on  the  yard  on  a 
track  on  which  there  are  other  cars  at  the 
time  of  the  beginning  of  such  woi^  which 
would  intercept  the*  view  of  the  blue  sIgnaL 
The  latter  was  the  situation  which  arose  in 
the  instant  case — and  the  testimony  for  the 
plaintiff  is  to  the  effect  that  when  repair 
work  was  done  on  the  yard,  as  in  the  instant 
case,  when  other  cars  were  on  the  same  trade, 
the  rule  aforesaid  was  not  observed  and  was 
not  expected  to  be  observed;  that  in  such 
cases  the  blue  flags  were  not  expected  to  be 
displayed  in  accordance  with  said  rule  **at 
one  or  both  ends  of  an  engine*  car  or  train" 
to  indicate  "that  workmen  were  under  or 
about  it,"  nor  were  th^y  looked  for  or  ex- 
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pected  before  the  dtrs  were  signaled  to  be 
and  were  switched  on  the  track  where  the 
engine  was  located  on  which  the  plaintiff's 
intestate  was  at  work  at  the  time  he  was  kill- 
ed. To  meet  such  a  situation,  the  defendant 
relies  on  testimony  tending  to  show  a  custom 
for  engine  and  car  repairers  to  display  the 
blue  flags,  not  "at  one  or  both  ends  of  the 
engine,  car  or  train"  on  which  work  is  be- 
ing done,  but  at  the  end  of  the  engine  or  car 
nearest  the  switch  outlet  end  of  the  track 
which  may  stand  between  such  track  end  and 
the  place  of  such  work.  This,  plainly,  was 
not  a  rule,  but  a  custom  adopted  to  supply 
the  lack  of  a  rule  fitted  to  meet  such  situa- 
tion. It  shows  in  a  most  convincing  way  that 
the  defendant  did  not  discharge  its  duty  to 
.make. a  rule  covering  such  situation,  but  left 
its  employ^  affected  to  work  out  for  them- 
selves some  method  of  safeguard  of  them- 
selves in  such  situation.  But  the  further 
vital  fact  disclosed  by  the  evidence  Is  that 
such  custom  of  such  employes  was,  if  not 
"more,"  at  least  as  much  "honored  in  the 
breach  (as)  in  the  observance,"  and  this,  as 
the  evidence  further  discloses,  was,  long  be- 
fore the  accident  in  the  instant  case,  well 
known  to  the  vice  principal  of  the  defend- 
ant, its  yardmaster,  and  hence  must  be  held 
to  have  been  thus  well  known  to  the  defend- 
ant. 

And  the  situation  aforesaid  for  which  the 
rule  aforesaid  made  no  provision  was  in  no 
way  unusual.  It  was  in  fact  a  continually 
recurring  one  according  to  the  testimony  for 
plaintiff  and  some  of  the  testimony  for  de- 
fendant— ^where  the  repairs  to  be  made  to 
engines  or  cars  were  not  of  an  extensive  na- 
ture, and  were  such  as  the  repair  made  in  the 
instant  case  (which  was  the  putting  on  of  a 
new  hose  coupling,  requiring  only  about  five 
minutes  work) — and  were  made,  not  on  a  re- 
pair track,  but  anywhere  on  the  yard. 

And  there  is  no  denial  on  the  part  of  the 
witnesses  for  defendant  that  it  knew  all 
along  of  such  custom  being  both  ways.  And 
the  most  that  can  be  said  of  the  evidence  for 
plaintiff  in  a  favorable  way  for  the  defend- 
ant is  that  there  is  testimony  that  the  de- 
fendant admonished  the  plaintiff's  intestate 
that  he  was  taking  a  risk  at  the  times  at 
which  he  was  seen  not  making  use  of  the 
blue  signals  for  his  protection  (a  much  milder 
effort  toward  enforcing  any  rule  on  the  sub- 
ject than  was  adopted  by  the  railroad  com- 
pany in  the  Wright  Case  aforesaid) ;  and  pre- 
cisely in  what  situation  such  neglect  to  use 
such  signals  occurred  does  not  appear  from 
the  evidence.  But  no  other  effort  whatever 
seems  tb  have  been  made  by  defendant  to 
enforce  the  use  of  such  signals  in  any  situa- 
tion of  the  car  or  engine  repairers ;  and  oer^ 
tainly  none  in  the  situation  like  that  which 
arose  in  the  Instant  case.  As  aforesaid,  not 
even  was  there  an  adoption  by  defendant  of 
^  role  on  the  subject    Hence  .the  first  step 


towards  the  exercise  of  reasonable  care  to 
enforce  such  a  rule  was  never  taken  by  the 
defendant.  The  instant  case  seems,  there- 
fore, to  be  stronger  for  plaintiff  than 
the  Wright  Case  aforesaid  (101  Va.  36,  42  S. 
E.  913). 

And  had  the  rule  relied  on  in  the  instant 
case  covered  the  situation  aforesaid,  there  Is 
no  evidence  in  the  case  that  it  was  ever  pro- 
mulgated or  made  known  to  the  plaintiff*s 
intestate.  On  demurrer  to  the  evidence,  no 
inference  can  be  properly  drawn  that  it  was. 
Further,  there  was  the  "disregard  of  such 
rule  with  the  acquiescence  of  the  company,  or 
neglect  to  enfcnrce"  It,  shown  by  the  testimony 
for  plaintiff  and  by  the  inference  in  that  be- 
half which  the  Jury  were  warranted  in  draw- 
ing. The  plaintiff's  witnesses  on  this  sub- 
ject were  themselves  the  employes  of  the  de- 
fendant, and  they  were  not  cross-examined, 
and  in  no  other  way  was  an  attempt  made  by 
the  defendant  to  show  any  serious  effort  made 
to  enforce  the  use  of  the  signals  aforesaid 
in  like  situations  as  that  which  arose  In  the 
instant  case.  So  far  as  appears  from  the 
record,  the  yardmasters  made  no  effort  what- 
ever to  enforce  any  such  rule,  although  they 
knew,  as  aforesaid,  that  it  was. not  being 
observed.  If  there  was  ever  any  rule  pro- 
mulgated, it  must  therefore,  under  the  au- 
thority of  the  Wright  Case  aforesaid,  be 
considered  as  having  been  suspended. 

And  the  same  is  true  under  the  authority 
of  Southern  By  Go.  v.  Johnson's  Adm'x,  111 
Va.  4d9,  69  S.  E.  323,  Ann.  Cas.  1912A,  81,  as 
the  nonobservance  of  the  rule  was  habitual, 
was  actually  or  constructively  known  to  de- 
fendant, and  no  real  effort  was  made  by  de- 
fendant to  enforce  any  such  rule.  Nor  is 
the  instant  case  such  a  case  as  that  of  N.  & 
W.  By.  Co.  v.  Gofer,  114  Va.  434,  76  S.  B.  909, 
where  the  plaintiff  admitted  that  he  had 
read  the  blue  flag  rule  which  was  posted  and 
repeatedly  given  to  him,  and  where  the  evi- 
dence failed  to  show  an  habitual  nonobserv- 
ance of  it  with  the  acquiescence  of  the  rail- 
road company ;  the  contrary  being  true  in  the 
instant  case,  as  must  be  inferred  on  the  de- 
murrer to  evidence. 

The  correctness  of  the  foregoing  conclu- 
sions will  be  made  more  apparent  by  the 
consideration  of  the  extracts  from  and  ref- 
erence to  some  of  the  testimony  in  the  record, 
which  are  set  forth  below. 

The  following  extracts  are  from  the  tes- 
timony of  the  yardmaster  of  the  defendant, 
examined  as  a  witness  for  the  plaintiff^ 
where  he  testifies  concerning  his  knowledge 
that  slight  repairs  were  made  on  engines 
wherever  they  might  be  on  the  yard,  as 
to  the  custom  of  use  and  nonuse  of  the  blue 
flags,  and  concerning  the  very  occurrence 
of  the  switching  of  the  cars  on  the  track  No. 
13  against  the  engine  on  which  the  plaintiff*s 
intestate  was  at  work  and  which  caused  his 
death: 
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"A.  •  ^  •  When  light  repairs  are  made,  I 
iiave  known  them  to  do  light  repairs  most  any- 
where around. 


**i 
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'Q.  When  they  were  doing  light  repairs,  I 
want  you  to  tell  the  jury  If  it  was  the  custom, 
or  if  the  men  working  on  those  cars  always  put 
out  flags,  whenever  they  have  light  repairs? 

"A.  Not  always;  no,  sir. 

"Q.  Tou  said  a  while  ago,  In  answer  to  a  ques- 
tion by  counsel  on  the  other  side,  that  you  had 
seen  flags  put  up  and  flags  not  put  up,  pro- 
tecting and  not  protecting  by  flags,  and  when 
they  did  light  repairs  they  frequently  didn't 
put  up  flags? 

**A.  Don't  understand  me  to  oay  they  never 
did  it,  but  they  do  sometimes  make  repairs,  as 
I  have  said,  light  repairs. 

**Q.  And  that  was  the  custom? 

"A.  Yes,  sir. 

"Mr.  Mann:  What  was  the  custom?  What 
are  you  talking  about? 

"Mr.  Fulton:  To  do  light  repairs  without  a 
flag. 

"Mr.  Mann:  I  think  that  Is  what  you  said. 
The  witness  hasn't  said  it. 

"By  Mr.  Fulton: 

"Q.  Didn't  you  state  it? 

"A.  I  said  it  had  been  done  sometimes  without 
a  flag. 

"Mr.  Mann:  What  you  asked  was  what  he 
said.  Tou'  undertook  to  make  it  refer  to  his  last 
answer. 

"Mr.  Fulton:  No,  I  did  not. 
'Mr.  O'FIaherty:  Both  ways,  he  said. 
*By  Mr.  Fulton: 

"Q.  They  did  in  both  ways?  Isn't  that  what 
you  told  the  jury,  Mr.  Pollard? 

"A.  I  said  that  I  had  seen  them  on  several 
occasions  do  light  repairs  without  a  flag.** 

This  witness,  the  yardmaster,  was  present 
and  by  signal  directed  the  putting  in  of  the 
very  cars,  on  the  track  No.  13,  which  moved 
the  engine  and  caused  the  injury  and  death 
of  plaintiff's  Intestate  as  aforesaid.  Concern- 
ing this  occurrence,  he  testifies  as  follows: 

"A.  I  did  see  the  engine  •  •  •  just  about 
the  time  he  made  the  coupling. 

"Q.  About  the  time  he  made  the  coupling  to 
what? 

**A.  To  the  cars  attached  to  the  engine  on 
the  south  end;  when  he  shoved  in  and  coupled 
to  the  cars  standing  on  No.  13. 

"Q.  You  saw  the  engine  on  the  north  end? 

"A.  I  saw  the  other  engine  on  the  north 
end.  I  told  the  conductor  that  there  was  an 
engine  on  the  other  end,  better  ^ot  shove  down. 

"Q.  And  your  conductor  shoved  down  notwith- 
standing— 

"A.  No,  sir;  that  he  didn't.  We  had  given 
him  a  stop  signal. 

"Q.  He  got  down  far  enough  to  kill  the  man, 
didn't  he? 

"A.  Doesn't. take  very  much  to  kill  one  in 
between  box  cars  and  an  engine. 

0  0  0  0  0  0  0 

"Q.  As  a  matter  of  fact,  those  cars  were  shov- 
ed down,  weren't  they,  that  were  on  that  track? 

"A.  They  were  evidently  moved,  or  else  no 
damage  would  have  been  done  Mr.  Shumaker. 

"Q.  When  you  saw  that  engine,  why  didn't 
vnu  tell  him  not  to  shove  down? 


"A.  For  fear  we  would  sbote  this  angine  on 
the  ladder  (track)  on  the  north  end  of  tha  yard. 

"Q.  He  didn't  get  that  signal  in  time  enough 
to  prevent  his  shoving  the  cars  down? 

**A.  He  didn't  shove  the  cars  down.  The  slack 
of  the  cars  rolled  down,  •  •  •  when  he  shov- 
ed in  and  struck  these  cars.  Naturally,  there 
is  a  certain  amount  of  slack  in  these  cars,  and, 
when  they  come  up  like  that,  •  •  •  you  stop 
and  it  runs  out  •  •  •  Wlmt  killed  Mr.  Shu- 
maker—the  slack— there  is  a  certain  amount  of 
slack  in  cars.  If  you  shove  them  all  up  together 
and  stop  your  engine,  they  are  bound  to  stretch 
out. 

"Q.  Ck)uldn't  you  have  seen  if  yon  had  looked 
before  that? 

'A.  I  suppose  I  could  have. 
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"Q.  Tou  saw  it  down  there  and  these  engines 
likely  to  be  repaired  at  any  time;  yon  could 
think  it  was  likely  to  be  repaired? 

"Mr.  Mann:  I  object  to  any  such  question 
as  that. 

"The  Court:  That  is  rather  a  statement  than 
a  question. 

"By  Mr.  O'FIaherty: 

"Q.  I  ask  you  wasn't  that  a  fair  assumption, 
that  they  would  l>e  likely  to  be  put  down  there 
for  repairs? 

"Mr.  Mann:  I  object  to  any  sudi  question  as 
that. 

"The  Ck»nrt:    Tou  can  ask  him  whether  It 
was  out  of  the  ordinary  to  see  5n  engine  at 
that  hour  of  the  day  standing  there. 
Mr.  O'Fiaherty:   For  repairs? 

The  Ck>urt:  For  repairs  or  otherwise. 

Mr.  O'flaherty:  What  about  it,  Mr.  Pollard? 

"Witness:   Shall  I  answer  that? 

"By  the  Court: 

"Q.  Was  it  out  of  the  ordinary  f6r  an  engine 
that  time  of  day  to  be  standing  on  that  track? 

"A.  No,  sir.  You  see,  when  they  are  congested, 
say  you  have  15  or  20  engines  thers^  they  drop 
an  engine  over  there  out  of  the  way  any  time 
during  meal  hour  for  a  short  quice  of  timOi 

0  0  0  0  0  0  0 

"By  Mr.  Mann: 

"Q.  I  will  ask  you,  was  there  anything  there 
at  aU,  Mr.  Pollard,  to  indicate  to  your  mind  that 
by  any  possibility  that  engine  was  at  the  time 
being  repaired? 

"A.  No,  sir ;  nothing  to  indicate  it.** 

And  Mr.  Vaiden,  the  roundhoiue  foreman, 
a  witness  for  defendant,  testified  that  he 
never  gave  the  plaintUTs  intestate  the  book 
of  rules  and  never  gave  him  any  'nstmctions 
as  to  the  uae  of  the  flags,  as  the  latter  was  in 
the  employment  of  the  defendant  befbre  the 
witness  became  his  foreman,  and  witness  in- 
ferred he  knew  the  rule  was  in  existence. 
This  witness  does  testify  that  he  had  seen 
the  plaintiff's  Intestate  doing  repairs  on  tiie 
yard  when  "sometimes  he  would  have  a  flag 
up  and  sometimes  he  wouldn't";  and  that  at 
the  times  witness  saw  the  plaintiff's  intestate 
working  without  the  protection  of  the  flags 
he  "*  *  ^  called  his  attentloa  to  the 
blue  flags  and  told  him  to  be  particular  about 
the  blue  flags  and  always  use  them."  This 
is  all  the  eyidence  I  have  been  able  to  find  in 
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tbe  record  of  any  effort  to  enforce  eruch  a 
rnle  or  make  the  actual  method  of  conduct 
of  defendant'H  hnslneBa  depend  upon  the  ob- 
servance of  such  rule. 
This  witness  further  testified  as  follows: 

'*A.  Yes,  I  have  seen  them  make  small  repairs 
out  there  without  the  flag. 

*'Q.  Where  have  you  seen  them  do  it*  at  what 
points? 

*'A.  They  very  often  do  it  around  the  shop 
there. 

"Q.  Well,  how  ahout  in  the  yard?  Ton  say 
they  very  often  did  around  the  shop? 

"A.  Yes,  sir. 

'*Q.  Did  they  very  often  do  it  on  the  yard? 

'^A.  Well,  yes ;  I  have  seen  them  do  it  on  the 
yards. 

"Q.  Then  it  is  nothing  new  to  repair  an  en- 
^ne  with  these  small  repairs  without  putting 
op  a  flag,  according  to  what  you  say;  is  that 
true? 

•*A.  That  is  right.** 

8.  The  case  is  one  bi  which  it  is  apparent 
from  the  evidence,  when  considered  on  de- 
murrer, that  the  railroad  company  did  not 
itself  rely  on  the  use  of  flags  by  engine  re- 
pairers or  car  repairers  to  give  to  it  notice 
of  their  position  of  danger,  certainly  when 
only  slight  repairs  were  being  made,  as  in  the 
instant  case;  or  on  an  engine  being  on  any 
particular  track  or  place  on  the  yard  when 
such  repairs  were  to  be  made;  nor  on  any  no- 
tice having  beoi  communicated  by  the  repair 
workmen  or  any  other  parson  to  the  hostler 
or  to  the  yardmaster  or  to  the  train  crews 
engaged  in  shifting  cars  on  the  yard  that 
sacfa  repairs  had  to  be  made  or  were  being 
made. 

The  repair  work  report  sheet  In  the  round- 
house served  merely  to  record  inrders  for  re- 
pairs addressed  to'  the  engine  or  car  repair- 
ers, and  were  not  in  practice  communicated 
to  the  yardmaster  or  train  crews  engaged  in 
shifting  cars  on  the  yard.  The  existence  or 
nonexistence  of  entries  on  such  report  of  or- 
ders for  repairs  performed  absolutely  no 
function  in  notifying  the  yardmaster  or  train 
crew  aforesaid  when  to  expect  to  find  re- 
pair work  being  done  on  the  yard.  As  the 
record  shows*  under  the  system  under  which 
the  defendant  railroad  company  conducted 
its  business  its  yardmaster  and  shifting  oar 
crews,  by  the  exercise  of  ordinary  fore- 
thought, would  have  foreseen  and  known 
that,  wherever  an  engine  was  standing  on  the 
yard,  they  might  as  often  find  light  repair 
work  being  done  on  it  without  any  flags  dis- 
played as  with  such  flag  display;  and,  if  such 
an  engine  were  mored  by  shifting  cars 
against  it,  it  was  likely  or  reasonably  possible 
that  an  engine  repairer  would  be  at  work 
upon  it  and  might  be  injured. 

Haioe^  under  such.»  system  of  conduct  of 

its  business,  I  think  it  was  the  duty  of  the 

ilefendant,  through  Its  yardmaster  and  shift* 

fTg  car  train  crews,  to  use  reasonable  care 


to  look  out  for  the  position  of  engines  stand- 
ing on  its  yard,  and  the  same  care  not  to 
move  such  an  engine  by  shifting  cars  on  the 
track  against  it  without  previous  examina- 
tion to  see  if  a  repairer  was  at  work  upon  it, 
or  without  warning  to  such  repairer. 

That  such  likelihood  of  injury  to  engine 
repairers  was  ever  present  was  foreseeable 
by  the  exercise  of  reasonable  forethought, 
and  that  such  duty  to  guard  against  such  in- 
jury existed  seems  plain  under  the  facts  of 
this  case.  That  the  jury  were  warranted  in 
reaching  the  conclusion  that  both  existed 
appears  from  the  above  extracts  from  the 
testimony  of  the  yardmaster  of  the  defendant 
and  from  the  testimony  of  the  roundhouse 
foreman  of  the  defendant,  above  referred  to 
and  quoted  from,  and  from  other  evidence  in 
the  record. 

Notwithstanding  certain  positions  taken  by 
said  witnesses,  as  shown  from  their  testi- 
mony above  given,  it  was  a  question  for  the 
jury  whether  the  yardmaster  would  have  an- 
ticipated that  it  was  likely  or  reasonably  pos- 
sible that  light  repairs  were  being  made  on 
the  engine  as  it  stood  on  track  No.  18^  if  he 
had  exercised  reasonable  forethought  under 
all  the  circumstances  known  to  him,  or  which 
would  have  been  known  to  him  by  the  exer- 
cise of  reasonable  care  in  the  premises.  And 
this. is  especially  true  in  yiew  of  the  testi- 
mony for  plaintiff  of  George  Stark,  a  switch- 
man, to  the  effect  that  the  hose  was  so  broken 
that  it  could  not  be  used  longer  and  had  to 
be  repaired  during  the  dinner  hour  according 
to  the  way  in  which  defendant's  business 
was  conducted,  and  the  further  fact  that  the 
yardmaster  was  with  this  very  engine  in  the 
forenoon  (about  10:15  a.  m.),  and  then  saw 
and  knew  that  the  engine  needed  the  very 
repairs  which  the  plaintiff's  intestate  was 
later  engaged  in  nuiking  when  he  was  killed. 
At  that  time,  aJs  the  record  shows,  the  yard- 
master  noticed  the  broken  hose  and  remarked 
''that  the  lining  of  the  air  hose  was  loosa" 
Moreover,  he  states  himself,  in  his  testimony, 
that  he  had  been  with  this  engine  not  long 
before  the  dinner  hour.  In  fact,  he  says  in 
his  testimony  that  he  was  aware  of  where 
the  engine  was  all  the  morning  until  the  diur* 
ner  hour,  and  he  saw  it  **golnff  to  the  round- 
house*' at  the  dinner  hour.  He  therefore  had 
an  especial  reason  to  foresee  the  likelihood,  or 
the  reasonable  possibility,  of  the  engine  be- 
ing repaired  during  the  dinner,  hour,  and  the 
jury  might  well  have  concluded  that  he 
would  have  so  foreseen  if  he  had  exercised 
reasonable  thought  about  the  matter.  And 
the  jury  might  well  also  have  concluded  that 
the  yardmaster,  and  his  principal,  die  de 
fendant,  acting  through  him 'as  its  vice  prin- 
cipal at  the  time,  were  guilty  of  culpable  neg- 
ligence in  giving  no  further  thought  or  con- 
cern as  to  the  whereabouts  of  the  engine  un- 
til he  afterwards  first  signaled  for  the  cam 
to  be  shoved  on  the  same  track  on  which  the 
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engine  was,  and  where  he  admits  he  might 
have  reasonably  expected  it  to  have  been, 
and  then  looked  down  the  track,  seeing  the 
engine  too  late  for  his  stop  signal  to  prevent 
its  being  moved — instead  of  exercising  rea- 
sonable forethought  in  the  premises  and  look- 
ing first  down  the  track  for  the  whereabouts 
of  the  engine  before  taking  the  action  afore- 
said. 

4.  The  testimony  of  the  engineer  of  the 
defendant,  In  charge  of  the  engine,  quoted  in 
the  majority  opinion,  which  attempts  to 
make  a  case  of  a  volunteer  of  the  plaintiff's 
intestate— of  uncalled  for  action  on  his  part 
in  undertaking  the  repair  of  the  engine — 
must  be  disiegarded  on  demurrer  to  the  evi- 
dence; tho  testimony  of  the  switchman, 
George  Clark,  is  in  direct  conflict  with  the 
englneman's  testimony  on  the  subject  of  the 
need  of  repairs  to  the  hose,  and  Clark*e  tes- 
timony and  the  testimony  of  Johnson,  a  wit- 
ness for  plaintiff,  on  the  same  subject,  must 
be  taken  in  its  stead.  The  foreman  testified, 
as  above  Indicated,  and  the  latter  testified, 
in  substance,  that  he  was  sitting  near  by 
when  the  engineman,  Mr.  Blunt,  was  talking 
with  the  plaintiff*8  intestate  at  the  round- 
house during  the  dinner  hour  about  the  en- 
gine aforesaid,  and  that  the  witness  under- 
stood from  what  Blunt  said  that  ''a  hose  had 
to  go  on  the  engine,"  ''that  the  hose  on  his 
engine  was  out  of  order,"  and  that  the  plain- 
tiff's Intestate  said,  "•  •  •  I  will  put  it 
on,"  and  that  the  latter  thereupon  departed 
as  If  to  do  such  work,  and  was  engaged  in 
that  very  work  when  he  was  killed.  This  wit- 
ness also  testifies,  in  substance,  that,  in  the 
usual  course  of  the  defendant's  business,  as 
It  was  conducted,  such  verbal  request  of  an 
engineman  for  repairs  to  an  engine  made  It 
the  duty  of  a  repairer  (such  as  was  the  plain- 
tiff's intestate)  to  immediately  go  and  make 
the  repairs. 

For  the  foregoing  reasons,  I  am  constrain- 
ed to  dissent  from  the  majority  opinion  of 
the  court. 


(125  Va.  80) 

OROWDEB  V.  OROWDEB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia    June 

12,  1919.) 

1.  Appeal  and  Ebbou  <e=»80(l)— Finalitt  of 
Dbcbee— DivoBOs  Suit. 

In  suit  for  divorce  on  the  ground  of  deser- 
tion and  to  set  aside  as  fraudulent  sale  of  prop- 
erty made  by  defendant  husband  to  bis  broth- 
ers, decree  held  final  to  support  an  appeal, 
though  the  divorce  prayed  for  had  not  been 
granted  in  terms,  which  in  effect  sustained 
plaintiff's  claim  that  she  was  entitled  to  di- 
vorce for  desertion,  and  found  against  her 
claim  of  fraud  in  the  sale  on  the  part  of  the 
buyers. 


2.  DiVOBCE  «=s>276(4)— FEAUnULERT  Bajm   Vf 

HusBAN  D— Evidence. 

In  suit  for  divorce  and  to  set  aside  bm 
fraudulent  a  sale  of  defendant  husband's  prop- 
erty to  his  brothers,  evidence  held  to  show  that 
the  husband  committed  a  fraud  od  the  rights 
of  his  wife  and  child,  and  that  his  brothers  par- 
ticipated therein,  and  aided  and  abetted  him, 
so  that  the  transfers  were  void  under  Code 
1904,  {  2458. 

8.  DivoBCE  ^=»276(4)— Fbaudulent  Convkt- 
ANGE  ST  Husband. 

While  fraud  in  sale  of  husband's  property 
must  be  clearly  proved  by  the  wife,  it  is  not 
necessary  that  it  should  be  expressly  shown. 

4.  Divorce  <e=»275(3)— Fbattdulent  Convet- 
ANCES— Knowledge  of  Fbaud. 

Where  the  fraud  of  a  husband,  grantor  io 
a  deed  or  a  seller  of  personalty,  has  been 
clearly  shown,  and  it  is  sought  to  charge  the 
grantee  or  purchaser  with  guilty  knowledge,  it 
is  not  necessary  to  prove  his  positive  knowledge 
of  the  fraudulent  intent,  but  sufficient  .o  show 
knowledge  on  his  part  of  facts  and  circumstanc- 
es which  would  have  excited  the  suspicion  of  a 
man  of  ordinary  prudence  and  put  him  on  in- 
quiry. 

5.  DivoBCE  ^s»275(2)  —  Tbansfbb  in  Faaud 
OF  Wife— Statute. 

Immediately  on  desertion  entitling  a  wife 
to  divorce  and  alimony,  if  there  has  been  a 
breach  of  duty  by  the  husband,  and  if  he  trans- 
fers his  property  to  another  with  intent  to 
hinder,  delay,  or  defraud  the  wife  in  the  en- 
forcement of  her  rights,  such  transfer  is  voiif 
under  Code  1904,  ^  2458,  whether  or  not  she  i 
a  creditor  in  a  technical  sense. 

6.  DivoBCE  ^s»276(2)— Fbaudxjlent  Ck>irvKT 
ances  —  Suit  —  Tbansfebeb  of  Notbs  At 
Pabtt. 

In  a  wife's  suit  for  divorce  and  to  set  asidi 
as  fraudulent  sale  of  property  by  defendant 
husband  to  his  brothers,  the  wife's  claim  be- 
ing against  the  property,  though  she  was  willing 
to  take  its  value  as  agreed  upon  by  notes  giv- 
en for  it  by  the  brothers  to  the  husband,  it  was 
error  to  require  the  husband's  transferee  of 
the  notes  to  come  into  the  suit  at  all  and  de- 
fend; his  claims  and  those  of  the  wife  being 
separate. 

7.  CouBTB  «=»99(1)— Law  of  Case. 

.  Refusal  of  an  appeal  from  the  action  of  the 
trial  court  in  overruling  the  demurrer  of  two 
defendants  to  the  bill  settled  the  question  ad- 
versely to  defendants'  daim,  and  became  the 
law  of  the  case,  and  cannot  be  again  brought  in 
question. 

8.  DivoBCE  «=»276(6)— Fbaudulent  Convey- 
ances —  Pebsonal  DECBEE  against  (xRAN- 

TEES. 

On  satisfactory  proof  of  the  participation 
of  the  grantees  and  purchasers  in  the  fraud  of 
the  grantor  and  seller,  it  was  competent  for  the 
court  to  have  rendered  a  peraonal  decree 
against  them,  in  favor  of  the  grantor's  wife, 
suing  him  for  divorce,  for  the  amounts  of  their 
respective  purchases,  so  tliat  they  were  not 
injured  by  the  decree  requiring  them  to  pay  the 
amjocnts  into  court. 


^soFor  other  cases  see  same  topic  and  KBT-NUMBER  U  %11  Key-Numbered  Digesti  and  Indexes 
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Appeal  from  Glrcait  Court,  Ltmenliurg 
County. 

Suit  for  dlYoroe  and  to  set  aside  fraudu- 
lent conveyance  by  Lavonla  Ruth  Crowder, 
by,  etc^  against  W.  Scott  Crowder  and 
others.  From  the  decree,  complainant  ap- 
peals.   Reversed  and  remanded. 

N.  S.  Tumbull,  Jr.,  of  Victoria,  and  W. 
Moncure  Oravatt,  of  Blackstone,  for  appel- 
lant. 

L.  O.  Wendenburg,  of  Richmond,  Geo.  E. 
Allen,  of  Victoria,  and  W.  R,  Jones  and  L. 
S.  Epes,  lM)th  of  Blackstone,  for  appellees. 

BURKS,  J.  This  is  a  suit  for  divorce  on 
the  gi'ound  of  desertion,  brought  by  Lavonla 
Ruth  Crowder  against  her  husband,  W.  Scott 
Crowder  and  incidentally  to  set  aside  as 
fraudulent  the  sale  of  certain  real  estate 
made  by  the  husband  to  his  brother  J.  N. 
Crowder,  and  of  a  stock  of  shoes  to  his  broth- 
ers J.  N.  Crowder  and  W.  A.  Crowder.  The 
husband  was  a  nonresident  of  the  state, 
and  was  proceeded  against  by  order  of  pub- 
lication. He  has  never  in  any  way  appeared 
In  the  cause.  Pending  the  suit,  the  amount 
agreed  to  be  paid  for  the  land  and  shoes  was 
paid  Into  court,  under  an  order  requiring  it. 

[1]  There  was  a  preliminary  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  de- 
cree appealed  from  was  not  final,  nor  did  It 
adjudicate  the  principles  of  the  cause.  It 
is  very  clear  that  the  decree  was  not  final, 
as  the  divorce  prayed  for  had  not  been  grant- 
ed. The  decree,  however,  contains  the  opin- 
ion of  the  court  "that  J.  N.  Crowder  and 
W.  A.  Crowder  were  guilty  of  no  fraud"  In 
the  purchases  aforesaid  from  their  brother 
W.  Scott  Crowder,  and  "that  the  fund  to 
the  credit  of  the  court  arising  from  the  pro- 
ceeds of  said  notes  was  the  property  of  W. 
Scott  Crowder,  and  as  such  should  be  paid 
over  to  Lavonla  Scott  Crowder  as  and  for 
alimony,"  but  for  the  pending  claim  of  J.  J. 
McFeeley,  who  had  been  impleaded  in  the 
cause  and  claimed  said  proceeds  as  herein- 
after set  forth.  This  was  an  adjudication 
of  all  the  questions  raised  by  the  complain- 
ant's bill.  She  claimed  that  she  was  entitled 
to  a  divorce  on  the  ground  of  desertion  by 
her  husband,  and  this  claim  was  in  effect 
sustained.  She  further  claimed  that  the 
sales  from  her  husband  to  his  brothers  was 
in  fraud  of  her  marital  rights,  and  that  she 
had  the  right  to  have  them  set  aside  and 
the  property  subjected  to  her  demands.  This 
claim  was  overruled,  and. the  sales  declared 
to  be  free  from  fraud.  As  we  shall  see  later, 
McFeeley  was  Improperly  Impleaded  in  the 
cause,  and  It  should  have  been  dismissed  as 
to  him.  It  is  unnecessary  to  dte  authority 
to  show  that  the  decree  appealed  from  did 
adjudicate  the  principles  of  the  cause.  The 
'notion  to  dismiss  will  therefore  be  ovem^led. 
'  Tiie  fraud  of  W,  Scott  Crowder  on  the 
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marital  rights  of  hlis  wife  is  too  fully  estab- 
lished to  admit  of  controversy,  and  no  effort 
has  been  made  to  deny  it.  The  chief  con- 
troversy has  been  over  the  participation 
therein  of  his  brothers  W.  A.  Crowder  and 
J.  N.  Crowder. 

[2]  Section  2458  of  Code  1904  declares  that 
every  gift,  conveyance,  assignment,  or  trans- 
fer, etc.,  made  with  intent  to  hinder,  delay, 
or  defraud  creditors,  purchasers  or  other 
persons  of  or  from  what  they  are  or  may  be 
lawfully  entitled  to,  shall,  as  to  such  credi- 
tors, purchasers  or  other  persons,  be  void. 
It  further  provides  that  the  title  of  a  pur- 
chaser for  valuable  consideration  shall  not 
be  affected  unless  it  appear  that  he  had  no- 
tice of  the  fraudulent  Intent  of  his  immedi- 
ate grantor,  or  of  the  fraud  rendering  void 
the  title  of  such  grantor.  We  shall  Inquire, 
therefore,  whether  W.  A.  Crowder  and  J.  N. 
Crowder  come  within  the  purview  of  this 
section.  That  they  are  purchasers  for  value 
is  admitted,  but  that  they  are  without  notice 
of  the  fraud  of  W.  Scott  Crowder,  from 
whom  they  purchased,  is  denied.  The  stat- 
ute in  terms  applies  to  transfers  of  personal 
as  well  as  real  estate. 

The  complainant,  a  girl  18  years  of  age, 
who  had  been  reared  in  the  country,  came  to 
the  town  of  Victoria  on  a  visit  to  her  cousins 
In  July,  1914,  and  while  there  was  employed 
by  W.  Scott  Crowder,  a  man  about  36  years 
of  age,  as  a  clerk  in  his  shoe  store,  and  be- 
gan work  September  1,  1914.  She  continued 
in  this  employment  till  March,  1916,  when 
she  was  forced  to  give  up  her  employment 
because  she  was  about  to  become  a  mother. 
She  informed  W.  Scott  Crowder  of  her  condi- 
tion, and  he  said  they  would  get  married, 
but  requested  that  she  should  say  nothing 
about  It.  Later  on,  when  she  again  mention- 
ed the  subject  to  him,  "he  said  he  was  sor- 
ry, and  if  he  married  his  people  would  turn 
him  down,  and  he  did  not  know  what  to 
do."  On  Saturday,  April  8,  1916,  she  gave 
birth  to  a  child,  and  on  the  same  day  a  li- 
cense was  procured,  and  they  were  married. 
It  may  be  conceded  that  the  marriage  was 
forced,  or,  as  W.  Scott  Crowder  told  his 
sister-in-law  a  few  days  later.  It  was  a  case 
of  •'bloodshed  or  marriage." 

WhUe  the  testimony  does  not  show  that 
either  of  the  brothers  counseled  or  advised 
W.  Scott  Crowder  to  abandon  his  wife,  the 
circumstances  tend  strongly  to  show  that 
he  had  no  Intention  of  leaving  her  until  aft- 
er the  conversation  hereinafter  mentioned 
with  W.  A.  Crowder  on  Thursday  night  be- 
fore he  left,  and  that  W.  A.  and  J.  M.  Crow- 
der, with  full  knowledge  of  his  abandonment 
of  his  wife  and  child,  did  aid  and  abet  him  In 
putting  his  property  beyond  the  reach  of  any 
claim  the  complainant  might  assert  against  it 

The  marriage  took  place  on  Saturday,  April 
8,  1916.  From  that  time  tlU  the  following 
Thursday  he  appears  to  have  been  attentive 
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to  his  wife,  bringing  her  fruits  and  flowera; 
coming  to  her  room  Immediately  upon  re- 
turning from  his  mall  route,  discussing  with 
her  their  future  location,  endeavoring  to  ob- 
tain board  for  both  of  them,  seeking  to  rent 
a  house,  acknowledging  the  child  to  be  his, 
and  saying  to  the  nurse  that  "he  expected 
to  make  a  man  out  of  him/'  On  Thursday 
night  following  the  marriage,  however, 
about  10  or  10:30  o'clock,  after  he  had  re- 
tired and  gone  to  sleep  at  the  house  where 
his  wife  was  confined,  his  brother  W.  A. 
Crowder  called  and  had  him  waked  up,  and 
they  had  a  conversation  of  at  least  an  hour. 
The  next  day  his  whole  attitude  towards 
his  wife  had  changed.  He  declared  that  he 
could  not  stand  her,  that  the  child  was  not 
his,  and  he  would  not  stay  and  take  care  of 
it,  and  announced  his  firm  determination  to 
leave  Victoria  if  he  lost  every  dollar  he  had, 
notwithstanding  he  was  advised  by  his  coun- 
sel of  the  danger  of  being  indicted  for  de- 
serting his  wife.  He  then  set  about  arrang- 
ing the  sale  of  his  stock  of  goods  to  his 
two  brothers  and  of  his  real  estate  to  one  of 
them.  His  stock  of  goods  consisted  of  shoes. 
He  proposed  that  these  should  be  inventori- 
ed at  cost,  and  that  his  brother  W.  A.  Crow- 
der should  take  the  men's  shoes  at  the  in- 
ventory value,  and  his  brother  J.  N.  Crowder 
should  take  the  ladies'  shoes  at  the  inventory 
value.  His  real  estate  consisted  of  a  store- 
house and  lot  and  a  vacant  lot  These  he 
valued  at  $8,600,  There  was  a  mortgage  on 
the  storehouse  lot  of  |4,000,  and  he  was  in- 
debted to  his  brother  J.  N.  Crowder  in  the  sum 
of  $1,500.  He  proposed  that  his  brother 
J.  N.  Crowder  should  assume  the  mortgage 
of  $4,000,  cancel  his  debt  of  $1,500,  and  exe- 
cute his  negotiable  note  for  $3,000,  on  12 
months'  time,  and  he  caused  to  be  prepared 
and  executed  the  day  before  he  left  a 
deed  conveying  the  real  estate  to  the  said 
J.  N.  Crowder,  on  the  above  terms,  with- 
out reserving  any  lien  for  the  $3,000* 
This  deed  was  left  with  W.  A.  Crowder, 
to  be  delivered  by  him  to  his  brother  J. 
(N.  if  he  should  accept  the  proposal.  If 
the  brothers  accepted  the  proposed  sale  of 
the  shoes,  they  were  to  execute  their  ne- 
gotiable notes  therefor  at  12  months'  time, 
with  interest  from  datew  These  proposals 
were  made  after  he  had  abandoned  his  wife, 
and,  if  accepted,  the  notes  of  the  purchasers 
were  to  be  forwarded  to  Soott  Crowder  at 
an  address  to  be  thereafter  furnished  by  him. 
After  Scott  Crowder  had  gone,  J.  N.  Crowder 
was  oommunlcated  with  and  came  to  Victo* 
ria,  and  the  offers  of  Scott  were  made  known 
to  him  by  his  brother  W.  A.  Crowder.  The 
offers  to  both  brothers  were  accepted,  the 
goods  were  inventoried,  and  they  executed 
their  negotiable  notes  therefor  bearing  date 
April  20,  1916,  just  11  days  after  his  de- 
parture, and  forwarded  them  to  W.  Scott 
Crowder  at  StIiOuis,<Ma,in'aQCordaBcewlth 


an  address  furzOshed  by  him.  He  further- 
more stated  when  the  proposals  were  made 
that  he  would  endeavor  to  discount  the  notes 
with  some  one  who  would  indulge  them 
further  in  the  event  they  were  unable  to  pay 
the  notes  at  maturity.  These  notes  were 
executed  by  the  makers  with  full  knowledge 
that  Scott  Crowder  had  abandoned  his  wife 
and  left  the  state,  and  that  their  notes  were 
to  be  discounted.  The  testimony  shows  that 
W.  A  Crowder  had  actual  knowledge  of  all 
the  circumstances  of  the  marriage  and  aban- 
donment, and  the  reasons  therefor,  and  the 
attending  drumstances  plainly  indicate  that 
this  knowledge  was  communicated  to  J.  N. 
Crowder  before  the  notes  were  executed* 

W.  Scott  Crowder  left  Victoria  on  Satur- 
day morning,  April  15,  1916,  Just  one  week 
after  his  marriage,  having  first  vtrithdrawn 
all  the  money  he  had  in  bank,  to  wit,  $500. 
When  he  received  his  brothers'  notes,  ex- 
ecuted under  the  circumstances  hereinbefore 
stated,  he  had  in  his  pocket  his  entire  estate. 
Nothing  was  left  for  his  wife  and  child.  Up- 
on this  state  of  facts,  the  conclusion  seems 
irresistible,  not  only  that  W.  Scott  Crowder 
committed  a  fraud  upon  the  rights  of  his 
wife  and  child,  but  that  his  brothers  partici- 
pated therein  and  aided  and  abetted  him  in 
the  accomplishment  of  his  purpose. 

[3, 4]  While  fraud  must  be  clearly  proved 
by  him  who  alleges  It,  it  Is  not  necessary 
that  it  should  be  expressly  shown.  It  is  rare 
tbat  it  can  be.  The  participants  are  not 
apt  to  discuss  it,  but  actions  speak  louder 
than  words,  and  the  transaction  itself  often 
furnishes  proof  of  the  fraud  that  is  entirely 
satisfactory.  Hazlewood  v.  Forrer,  04  Va* 
703,  27  S.  EX  507;  Todd  v.  Sykes,  97  Va.  143. 
88  S.  E.  517.  Where  the  ftaud  of  a  grantor  in 
a  deed,  or  of  a  seller  of  personal  property, 
has  been  clearly  shown,  and  It  Is  sought  to 
charge  the  grantee  or  purchaser  with  guilty 
Imowledge,  it  Ui  not  necessary  to  prove  that 
the  latter  had  positive  knowledge  of  such 
fraudulent  intent.  It  is  sufficient  if  he  has 
knowledge  of  sudi  facts  and  circumstances 
as  would  have  excited  the  suspicion  of  a  man 
of  ordinary  care  and  prudence,  and  put  him 
upon  such  inquiry  as  to  the  bona  fides  of 
the  transaction  as  would  necessarily  have 
led  to  the  discovery  of  the  fraud  of  the 
grantor  or  seller.  American  Net,  etc.,  Ca 
v»  Mayo,  97  Va.  182,  33  S.  B.  52S;  Anderson 
V.  Mossy  Creek  Co.,  100  Va.  420,  41  S.  R 
854;  Flook  v.  Armentrout,  100  Va.  638,  42 
S.  E.  686. 

If  the  notes  given  by  W*  A«  Crowder  and 
J.  N.  Crowder  had  not  teen  negotiable,  they 
might  have  protected  themselves  against  the 
payment  thereof  in  the  event  the  complain- 
ant attached  the  property  sold,  and  if  they 
have  lost  that  right  in  their  efforts  to  aid 
their  brother  in  his  fraudulent  scheme,  they 
have  no  one  to  blame  but  themselves.  We 
are  of  opinion  that  W*  A.  Crowds  and  J.  N. 
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Crowder  each  'Imd  notice,  of  tbe  fraudulent 
intent  of  his  Immediate  grantor  "  and  hence 
is  not  such  a  purchaser  as  is  protected  by 
section  2458  of  Code  1904. 

[B]  It  is  held  in  some  Jurisdictions  that 
a  wife  becomes  a  creditor  or  a  quasi  credi* 
tor  of  her  husband  immediately  upon  his 
desertion.  De  Rulter  y.  De  Ruiter.  28  Ind. 
App.  9,  ^  N.  B.  lOS,  91  Am.  St  Rep.  107; 
Hall  v.  Harrington,  7  Colo.  App.  474,  44  Pac. 
a66;  Bouslough  t.  Bouslou^,  68  Pa.  495. 
It  is  not  necessary  for  us  to  pass  upon  that 
subject  It  is  enough  to  say  that  immediate- 
ly upon  desertion  entitling^  the  wife  to  a  di- 
vorce and  to  alimony  as  incident  thereto, 
there  has  been  a  breadi  of  duty  on  the  part  of 
the  husband  for  the  enforcement  of  which 
the  law  gives  her  a  remedy  against  him  and 
^Is  property,  and  if  he  transfers  his  property 
to  another  with  intent  to  hinder,  delay,  or 
defraud  her  in  the  enforcement  of  her  right 
such  transfer  is  void.  She  comes  within  the 
classification  of  "other  persons'*  mentioned 
in  section  2458  of  Code  1904,  who  are  pro- 
tected* against  being  defrauded  by  such  trans- 
fer of  "what  they  are  or  may  be  entitled 
to."  It  Is  not  necessary  that  she  should  be 
a  creditor  in  a  technical  sense. 

This  conclusion  accords  with  Gott  y.  Goff, 
eo  W.  Va.  9,  53  S.  E.  709,  9  Ann.  Cas.  1083, 
and  with  expressions  of  this  court  in  Waller 
▼.  Armstead,  2  Leigh  029  Va.)  11,  21  Am. 
Dec.  594,  and  Gregory  v.  Winston,  23  Grat 
<64  Va.)  102. 

The  bUl  in  this  cause,  which  was  filed 
August  2,  1916,  after  setting  out  the  facts, 
prayed  for  a  diyorce,  and  that  W.  A.  and  J. 
N.  Crowder  be  enjoined  from  disposing  of 
the  property,  or  paying  the  notes  glyen 
therefor  to  W.  Scott  Crowder,  or  any  one 
else,  and  also  for  suit  money,  counsel  fees, 
alimony,  and  permanent  support  for  the  com- 
plainant and  their  dilld.  The  bill  also  pray- 
ed for  general  relief.  An  Injunction  was 
granted  In  accordance  with  the  prayer  of  the 
1)111  on  August  4, 1916,  enjoining  and  restrain- 
ing W.  A.  Crowder  and  J.  N.  Crowder  from 
paying  to  W.  Scott  Crowder  or  any  other 
person  any  sum  or  sums  of  money  on  account 
of  the  purchase  price  of  the  stock  of  goods 
and  real  estate  sold  them  by  W.  Scott  Crow- 
der. This  injunction  was  thereafter  contin- 
tied  in  force  by  subsequent  orders  made  in 
the  cause.  Depositions  for  the  complainant 
■were  taken  in  December,  1916,  and  there- 
after, and  before  any  claim  had  been  as- 
serted to  the  notes  aforesaid,  to  wit,  on  April 
17,  1917,  the  court  entered  a  decree,  which, 
so  far  as  need  be  here  recited,  is  as  follows : 

"And  without  at  this  time  paislug  on  any 
other  question  In  this  case,  for  the  purpose 
of  protecting  the  rights  of  both  the  plaintiff  and 
the  defendants,  W.  A.  Crowder  and  J.  N. 
Crowder,  and  conserving  the  amount  agreed 
to  be  paid  by  the  said  defendants  to  W.  Scott 
Crowder,  th^r  codefendant  it  is  adjudged,  or- 
isred,  and  decreed  that  said  W.  A.  Crowder 
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and  J.  N.  Crowder  do,  upon  the  maturity  of  the 
notes  (or  sooner  if  they  desire),  executed  by 
them  to  W.  Scott  Crowder,  pay  the  amount 
of  tbe  same  to  N.  S.  Tumbull,  Jr.,  who  is  here- 
by appointed  receiver  for  the  purpose  of  col- 
lecting said  notes." 

Application  was  made  to  this  court  for  an 
appeal  ftom  this  decree,  but  it  was  refused. 

In  June,  1917,  W.  A.  and  J.  N.  Crowder 
filed  an  amended  answer  to  tbe  complainant's 
bill,  in  which  they  set  up  the  fact  that  they 
had  been  notified  by  Jas.  J.  McFeeley,  of 
Denver,  Colo.,  that  he  is  the  holder  for  value, 
in  good  faith,  of  said  notes,  which  he  ac- 
quired in  due  course  before  maturity,  and 
threatening  to  sue  on  them  if  not  paid.  The 
respondents  prayed  that  their  answer  might 
be  treated  as  a  cross-bill,-  and  that  complain- 
ant be  required  to  give  a  bond  to  save  them 
harmless  against  the  claim  of  McFeeley,  and 
then  they  would  gladly  pay  over  the  pro- 
ceeds of  said  notes  to  the  receiver  in  the 
cause.  During  the  same  term,  the  court 
without  granting  the  request  for  an  indem- 
nifying bond,  decreed  that  the  respondents 
should,  wltliin  10  days,  pay  over  to  said  re- 
ceiver the  amount  represented  by  said  notes. 
They  paid  the  amount  of  this  decree  to  the 
receiver  of  the  court  July  10,  1917. 

On  October  8,  1917,  W..  A.  and  J.  N.  Crow- 
der filed  a  supplemental  answer,  in  which^ 
amongst  other  things,  they  prayed  that  no 
disbursements  of  the  sums  already  paid  in- 
to the  hands  of  the  receiver  in  the  cause  be 
made  until  the  claims  of  sifid  McFeeley  had 
been  passed  upon,  or  some  action  had  been 
taken  in  the  premises  that  would  protect 
them  from  further  liability  on  said  notes. 
On  June  20,  1918,  the  depositions  of  W.  A. 
Crowder  and  wife  were  taken  on  behalf  of 
the  complainant  On  June  26»  1918,  the  de- 
cree appealed  from  was  entered,  in  whidi  it 
is  recited  that  ample  opportunity  had  been 
given  McFeeley  to  litigate  his  rights  to  the 
fund  in  controversy,  and  it  was  stated  that 
unless  he  did  come  in  and  litigate  his  rights 
in  the  cause,  the  court  would  decree  the  pay- 
ment of  the  money  to  the  complainant 
Thereupon  he  appeared  generally,  asked  that 
he  be  admitted  as  party  defendant  and  per- 
mitted to  file  his  petition  in  the  case  and  to 
demur  and  plead  to  the  cross-bill  of  W.  A. 
and  J.  N.  Crowder.  He  thereupon  filed  his 
petition,  and  the  case  was  continued  to  allow 
him  to  introduce  proof  to  establish  his  dainu 

W.  A.  and  J.  N.  Crowder  had  attempted 
in  a  suit  which  had  been  brought  on  one 
of  the  notes  in  the  United  States  District 
Court,  and  on  another  in  the  circuit  court 
of  Lunenburg  county,  by  McFeeley,  to  have 
Lavonia  Ruth  Crowder  admitted  as  a  party 
in  each  case  and  litigate  the  respective  rights 
of  McFeeley  and  herself  to  the  proceeds  of 
the  notes;  but  the  right  to  have  such  inter- 
pleader in  the  federal  court  was  declined, 
and  in  the  state  court  had  not  been  paased 
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upon  at  the  time  of  the  rendition  of  the  de- 
cree appealed  from. 

[6]  It  will  be  observed  from  what  has  al- 
ready been  said  that  the  complainant  laid 
no  claim  to  the  notes  in  controversy  or  the 
proceeds  thereof  unless  they  were  still  held 
and  owned  as  the  property  of  her  husband. 
What  was  sought  by  the  bill  was  to  set  aside 
the  sales  of  real  and  personal  property  made 
by  Scott  Crowder,  and  to  subject  the  prop- 
erty of  her  husband  to  the  claim  asserted 
in  her  bill.  The  notes  which  had  been  given 
for  the  purchase  price  of  the  property  repre- 
sented the  agreed  value  of  W.  Scott  Crow- 
der's  Interest  therein,  and  she  was  entirely 
willing  to  take  its  value  in  lieu  of  pursuing 
property  itself.  At  the  time  that  the  money 
was  paid  into  court  it  was  Intended  to  pro- 
tect as  far  as  possible  the  right,  not  only 
of  the  complainant,  but  of  the  purchasers 
themselves,  and  if  this  could  be  done  it  was 
entirely  proper,  but  if  It  could  not  be  done 
and  the  transaction  was  shown  to  be  fraudu- 
lent, there  was  no  reason  why  she  could  not 
subject  the  property  itself  to  the  payment 
of  her  claim  and  to  have  personal  decrees 
against  W.  A.  and  J.  N.  Crowder  for  such 
part  of  the  shoes  they  had  purchased  as  had 
been,  disposed  of  by  them.  In  other  words, 
her  claim  was  against  the  property,  though 
she  was  entirely  willing  to  accept  the  valu- 
ation represented  by  the  notes,  and.  If  possi- 
ble, to  protect  the  makers  of  the  notes 
against  further  payment.  The  claim  of  Mc- 
Feeley,  on  the  other  hand,  was  the  personal 
liability  of  W.  A.  and  J.  N.  Crowder  on  the 
notes  executed  by  them  to  W.  Scott  Crowder. 
He  had  no  lien  of  any  kind  on  the  property 
sold,  and  it  was  immaterial  to  him  what  was 
the  consideration  of  the  notes,  if  he  took 
them  for  value  in  due  course  before  maturi- 
ty. The  claims  of  the  two  parties  were  en- 
tirely separate  and  distinct,  that  of  the  com- 
plainant being  a  right  to  subject  the  property 
Itself  and  of  McFeeley  to  resort  only  to  the 
personal  liability  of  the  maker  of  the  notes. 
It  was  error,  therefore,  to  require  McFeeley 
to  come  into  the  suit  at  all.  No  disposition 
of  the  property  which  furnished  the  consider- 
ation for  the  notes  could  affect  the  personal 
liability  of  the  makers  thereof. 


[7]  Appellees  W.  A.  and  J.  N.  Crowder  in- 
sist that  the  trial  court  erred  in  overruling 
their  demurrer  to  the  complainant's  bill. 
The  refusal  of  an  appeal  from  this  action 
of  the  trial  court  settled  that  question  ad- 
versely to  the  appellees'  claim,  and  became 
the  law  of  the  case,  and  it  cannot  now  be 
again  brought  in  question  in  this  case. 
Stelnman  v,  Clinchfleld  COal  Corp.,  121  Va. 
611,  98  S.  E.  684. 

[81  Upon  satisfactory  proof  of  the  partic- 
ipation of  W.  A.  and  J.  N.  Crowder  In  the 
fraud  of  W.  Scott  Crowder,  it  was  compe- 
tent for  the  court  to  have  rendered  a  person- 
al decree  against  them  in  favor  of  the  com- 
plainant for  the  amounts  of  their  respective 
purchases,  so  that  they  were  not  hurt  by  the 
decree  requiring  them  to  pay  said  amounts 
into  court. 

For  the  reasons  hereinbefore  stated,  the 
decree  appealed  from  will  be  reversed,  and 
as  more  than  3  years  have  elapsed  since 
the  desertion  alleged  in  the  bill,  and  the 
situation  of  the  parties  and  their  rights  and 
interests  can  probably  be  better  dealt  with 
by  the  circuit  court  than  by  cnia  court,  and 
as  the  purchase  price  of  the  property  sold 
has  been  paid  into  the  circuit  court  and  is 
now  under  its  control  and  it  is  unnecessary 
to  set  aside  said  sales,  the  cause  will  be 
remanded  to  the  circuit  court,  with  direc- 
tions to  grant  to  the  complainant  sudi  a  di- 
vorce as  she  is  endtled  to,  if  there  has  been 
no  reconciliation  with  her  husband,  and  de- 
creeing to  her,  out  of  the  funds  under  the 
control  of  the  court,  the  payment  of  such 
sum,  or  sums,  of  money  as  to  the  court  shall 
seem  proper  for  counsel  fees,  costs,  and  the 
maintenance  and  support  of  herself  and  her 
infant  If  the  proceeds  of  the  sale  of  the 
real  estate  by  W.  Scott  Crowder  to  J.  N. 
Crowder  shall  be  decreed,  In  whole  or  in 
part,  to  the  complainant,  the  circuit  court 
shall  make  such  further  decree  as  may  be 
proper  to  bar  her  contingent  right  of  dow- 
er therein.  The  decree  shall  also  dismiss  the 
cause  as  to  the  defendant  J.  J.  McFeeley, 
without  prejudice  to  pursue  whatever  rights 
and  remedies  he  may  have  against  W.  A. 
Crowder  and  J.  N.  Crowder,  respectively. 

Reversed  and  remanded. 
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STATE  ▼.  BYANS  et  al.    (No.  10207.)' 

(Supreme  Court  of  South  Carolina.     June  23, 

1919.) 

1.  Cbihin^l  Law    ^3»619  —  Join  deb  of  In- 
dictments. 

Where  defendants  were  indicted  for  the 
murder  of  two  persons,  a  motion  to  join  the 
indictments,  on  the  ground  that  they  arose  out 
of  one  and  the  same  difficulty,  is  addressed  to 
the  discretion  of  the  trial  judge. 

2.  JuBT   ^=:»97(4)  —  Challenge  —  Disqual- 
ification. 

In  a  prosecution  for  murder,  the  action  of 
the  trial  judge  in  having  one  called  as  a  juror 
stand  aside  on  voir  dire  examination  at  the  mo- 
tion of  the  state,  because  he  had  made  an  af- 
fidavit in  habeas  corpus  proceedings  testifying 
to  the  good  reputation  of  two  of  the  defendants 
for  industry,  peace,  and  quiet,  although  the  ju- 
ror disclaimed  bias  and  stated  he  could  give  both 
parties  a  fair  trial,  was  not  an  abuse  of  dis- 
cretion. 

3.  Homicide    ^=»157(3),  192  —  Evidence  — 
Details  of  Pbevious  Difficulty. 

In  a  homicide  case,  evidence  of  a  previous 
difficulty,  between  defendants  and  one  of  those 
killed,  is  competent  to  show  only  the  malice  of 
the  parties  and  who  was  probably  the  aggres- 
sor; but  the  general  details  of  the  difficulty 
should  not  be  admitted. 

4.  Cbiminal  Law    ^=s>824(l)  ^  Instbuction 
—Request. 

An  exception  assigning  error  on  the  failure 
to  charge  cannot  be  considered,  for  it  is  the 
duty  of  the  defendant  to  present  a  request  to 
charge  as  desired  if  desiring  to  make  the  re- 
fusal basis  of  an  exception. 

Appeal  from  General  Sessions  Circuit 
Court  of  Lancaster  County;  J.  W.  De  Vore, 
Judge. 

Walter  Evans  and  others  were  convicted 
of  murder,  and  they  appeal.  Reversed  and 
remanded. 

Williams  &  Williams  &  Stewart,  of  Lan- 
caster, and  Claude  N.  Sapp,  of  Columbia,  for 
appellants. 

J.  K.  Henry,  Sol.,  of  Chester,  John  T. 
Oreen,  of  Lancaster,  and  Thomas  F.  Mc- 
Dow,  of  York,  for  the  3tate. 

6 ART,  C.  J.  [1]  The  defendants  were  in- 
dicted for  the  murder  of  Sidney  Bailey. 
They  were  also  indicted  for  the  murder  of 
Edgar  Bailey.  Before  they  were  arraigned, 
their  attorneys  made  a  motion  to  Join  the  in- 
dictments, on  the  ground  that  they  arose  out 
of  one  and  the  same  difficulty,  and  that  the 
deaths  of  Edgar  Bailey  and  Sidney  Bailey 
were  the  result  of  one  and  the  same  impulse. 
The  motion  was  overruled,  and  this  presents 
the  first  assignment  of  error.  It  is  only  nec- 
essary to  cite  the  following  cases*  to  show 
that  such  motions  are  addressed  to  the  dls- 
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cretion  of  the  presiding  judge;  State  ▼•  Car- 
roll, 30  S.  C.  85,  8  S.  E.  433,  14  Am.  St.  Itep. 
883;  State  v.  Wade,  95  S.  C.  387,  79  S.  E. 
106;  State  v.  Brown,  108  S.  C.  490,  95  S. 
E.  61. 
[2]  The  second  exception  was  as  follows: 

"Because  his  honor  erred  in  standing  aside, 
on  motion  of  the  state,  juror  James  A.  Cauthen, 
on  the  ground  that  he  had  made  an  affidavit  at 
the  habeas  corpus  proceedings  in  the  case,  tes- 
tifying to  the  good  reputation  of  two  of  the 
defendants  for  industry,  peace,  and  quiet; 
whereas,  said  juror,  on  his  voir  dire,  disclaimed 
any  bias  for  or  against  the  defendants  or  the 
prosecution,  and  stated  that  he  could  give  both 
the  state  and  the  defendants  a  fair  trial." 

The  ruling  of  his  honor,  the  presiding 
judge,  thus  appears  in  the  record : 


iit 


The  Court:  I  would  say  offhand,  without  any 
authority,  that  that  would  not  disqualify  a  ju- 
ror, because  he  made  the  affidavit  of  the  good 
character  of  these  parties. 

"Mr.  Solicitor  Henry:  I  think  a  man  who 
makes  an  affidavit  volunteers  to  become  a  wit- 
ness, shows  he  is  more  or  less  partisan  of  one 
side  against  the  other.  If  I  volunteer  to  make 
an  affidavit  in  the  case,  I  am  taking  certainly 
a  partisan  interest  in  it.  I  wouldn't  be  said 
to  be  unbiased  when  I  have  shown  that  much 
interest  in  it 

"The  Court:  Well,  gentlemen*  we  all  want  a 
fair,  square  trial  of  this  case,  and  out  of  abun- 
dance of  precaution  I  think  I  will  let  him  stand 
aside." 

The  appellants'  attorneys  have  failed  to 
satisfy  this  court  that  his  honor,  the  presid- 
ing judge,  erroneously  exercised  his  discre* 
tion. 

[8]  The  third  assignment  of  error  is  as 
follows : 

''Because  his  honor  erred  fai  admitdng,  over 
defendants*  repeated  objectionB,  the  testimony 
of  witnesses  W.  J.  Bailey,  W.  T.  Addison,  Amos 
Bird,  and  Vernon  Sowell,  as  to  the  causes  and 
details  of  a  former  difficulty  between  the  de- 
fendants Ernest  Evans  and  Edgar  Bailey  and 
his  brothers,  which  occurred  about  40  days  prior 
to  t^e  killing  of  Sidney  Bailey;  whereas,  he 
should  have  limited  said  testimony  to  facts 
showing  only  that  there  had  been  a  previous  dif- 
ficulty between  the  parties  such  as  would  induce 
motive  or  provoke  malice  with  relation  to  the 
crime  charged.** 

His  honor,  the  presiding  judge,  not  only 
permitted  the  state  to  introduce  testimony 
for  the  purpose  of  showing  the  mental  atti-^ 
tude  of  the  parties  towards  each  other,  but 
also  for  the  purpose  of  showing  who  was  re- 
sponsible for  bringing  on  the  second  difficul- 
ty, which  resulted  In  the  death  of  Sidney 
Bailey  and  Edgar  Bailey. 

The  rule  in  such  cases  is  thus  stated  in 
State  V.  Adams,  68  S.  C.  421,  47  S.  E.  676 : 

"The  evidence  as  to  the  previous  difficulty 
was  competent  only  to  show  the  animus  of  the 
parties,  and  thus  aid  the  jury  in  reaching  a  con- 


^ss>For  other  cases  see  same  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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ducion  aa  to  who  was  probably  the  aggressor, 
and  what  demeanor  each  party  had  reason  to 
ezi>ect  from  the  other  when  they  met  and  the 
fatal  difficulty  occurred.  The  general  details 
of  the  previous  trouble  were  properly  excluded." 

The  ruling  of  his  honor,  the  circuit  judge, 
was  therefore  erroneous,  and  this  exception 
is  sustained. 

[4]  The  fourth  exception  merely  assigns 
error  on  the  part  of  the  presiding  judge  in 
failing  to  charge  as  ther^n  set  forth.  It 
was  the  duty  of  the  appellants'  attorneys  to 
present  a  request  to  that  effect  if  they  de- 
sired to  make  it  the  basis  of  an  exception. 

Rerersed  and  remanded  for  a  new  trial. 

HYDRIOK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 


(112  8.  C.  144) 

GOSSETT  V.  GLADDEN.    (No.  10208.) 

(Supreme  Court  of  South  Oarolina.    June  23, 

1919.) 

1.  Juarioss  of  the  Pbaos  4s»147(1)— Obdsbb 
Apfealablb— Gbjlnt  09  Nsw  Tbiai.. 

An  order  of  a  magistrate,  granting  a  new 
trial  on  the  ground  of  after-discovered  evidence, 
is  appealable  to  the  circuit  court. 

2.  Appeal  and  Ebbob  «s»1094(l)— Mattebs 
Reviewable  —  Faoib    bt    Intebmedlate 

COUBT. 

The  facts  found  by  the  circuit  judge  on  an 
appeal  from  an  order  of  a  magistrate  granting 
a  new  trial  on  the  ground  of  afteivdiscovered 
evidence  are  not  reviewable  by  the  Supreme 
Court 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Spartanburg  County;  Thomas  S.  SeasCi 
Judge. 

Action  by  A.  C  Gossett  against  John  T. 
Gladden  before  a  magistrate.  Judgment  for 
plaintiff.  An  order  for  new  trial  was  en- 
tered which  on  plaintUTs  appeal  to  the  cir- 
cuit court  was  reversed,  and  defendant  ap- 
peals.   Appeal  dismissed. 


A.  E.  Hill,  of  Spartanburg,  for  appellant. 
Carson,  Boyd  A  Tinsley,  of  Spartanburgr 
for  respondent 

GARY,  C.  J.  This  is  an  appeal  from  tbe 
following  order  of  the  circuit  court: 

''This  case  comes  before  me  on  appeal  from 
an  order  of  Magistrate  L.  K.  Jennings,  granting 
a  new  triaL  The  magistrate  gave  judgment  for 
the  plaintiff  for  the  amount  sued  for.  The  de- 
fendant thereafter  made  a  motion  for  a  new 
trial  on  the  ground  of  after-discovered  evidence, 
which  motion  was  supported  by  affidavits.  The 
magistrate  granted  the  motion  and  ordered  a 
new  trial  of  the  case.  The  plaintiff  thereupon 
gave  notice  of  appeal  from  the  order  and  filed 
exceptions.  The  exceptions,  however,  raised  sub- 
stantially but  one  question,  to  wit:  Did  the 
affidavits  show  that  the  defendant  had  discov- 
ered new  evidence  after  the  first  trial  which 
could  not  have  been  discovered  by  the  use  of 
due  diligence?  In  my  opinion,  the  defendant 
failed  to  show  that  he  was  entitled  to  a  new 
trial,  and  the  magistrate  erred  in  granting  the 
motion.  The  affidavits  submitted,  assuming  that 
the  facts  therein  stated  are  true,  do  not  make 
out  a  case  of  after-discovered  evidence,  but  are 
mere  recitations  of  the  facts  which,  from  their 
nature,  must  have  been  and  were  within  the 
knowledge  of  the  defendant  when  the  first  trial 
was  had. 

"It  is  therefore  ordered  and  adjudged  that  the 
exceptions  be  sustained,  the  jndfl^ent  of  the 
magistrate  granting  a  new  trial  reversed,  and 
the  judgment  for  the  plaintiff,  given  by  the 
magistrate  on  the  first  trial  of  the  cause,  af- 
firmed.'* 

The  only  questions  raised  by  the  excep- 
tions  are  of  fact. 

[1,2]  The  order  of  the  magistrate,  grant- 
ing a  new  trial  on  the  ground  of  after-dis- 
covered evidence,  was  appealable  to  the 
circuit  court;  but  the  facts  found  by  his 
honor,  the  circuit  Judge,  are  not  reviewable 
by  this  court  Redfeam  ▼.  DonSlass,  35  8. 
C.  569,  15  S.  E.  244;  Speer  t.  Meachhie,  4^ 
9.  C.  505,  24  S.  E.  329;  Leather  Goods  Ga  v. 
Sentz,  87  S.  C.  267,  69  S.  B.  390. 

Appeal  dismissed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  coiicur. 


4Ks>For  othtf  cases  see  same  topic  and  KBT-KUlf  BBR  In  all  Key-Numbered  Digeeti  and  tadezee 


ai2  s.  c.  100) 

STATE  V.  BETHUNB.    (No.  10213.) 

(Supreme  Court  of  South  Carolina^    June  23, 

1919.) 


1.  Gbiminal  Law  «s=>747  —  Qukstion  tor 
jubt— gonflxgtino  evidence. 

Testimony  on  ifline  whether  defendant  was 
ruiity  being  conflicting,  the  issue  was  properly 
submitted  to  the  jury. 

2.  HoviciDB  ^=»800(5)— Confused  Instbuo* 

TIONS— SbI^-DEFBNBE. 

In  prosecution  for  murder,  that  court  con- 
fused the  Uiw  of  self-defense  with  the  law  of 
preserving  one's  liberty  against  unlawful  ar- 
rest held  to  require  reversal. 

S.  Homicide  ^s»124— Reoainino  PoBaESsioN 

OF  PbOPEBTT. 

One  who  is  wrongfully  deprived  of  his  prop- 
erty has  the  right  to  repossess  himself  without 
taking  legal  steps,  provided  he  can  do  so  without 
committing  a  breach  of  the  peace. 

4.  Homicide    4s»111,    IIT-^Resistino    Un- 
lawfui.  ABBserr— Nbosssitt  of  Homicide. 

One  has  the  right  to  defend  himself  from  an 
unlawful  arrest,  and  for  the  purpose  of  so  pro- 
tecting himself  may  use  whatever  force  Is  nee* 
cssary,  even  to  the  extent  of  taking  the  life 
of  bim  who  is  seeking  to  make  the  unlawful 
arrest,  if  that  be  apparently  necessary  to  a  man 
of  ordinary  courage  in  the  drcumstanoes. 

5.  Homicide  ^=3»116(3,  4)— Self-defense. 

To  make  out  a  ease  of  self-defense,  accused 
must  have  actually  believed  that  he  was  in 
such  inmiediate  danger  of  losing  his  life  or  sus- 
taining serious  bodily  harm  that  It  was  neces- 
sary for  his  own  protection  to  take  the  life  of 
his  assailant,  and  the  circumstances  in  which 
accused  was  placed  must  have  been  such  as 
would  justify  such  a  belief  in  the  mind  of  a 
person  possessed  of  ordinary  firmness  and  rea- 
son. 

Appeal  from  Qeneral  Sessions  CIrcnit 
Court  of  Lee  County;  George  B.  Prince, 
Judge. 

Willie  Bethune  was  convicted  of  murder, 
and  appeals.    Reversed. 
See,  also,  104  S.  C.  353,  89  S.  E.  153. 

John  H.  Clifton,  of  Sumter,  for  appellant 
F.  A.   McLeod,  SoL,  of  Sumter,  tor  the 
State. 

GARY,  0.  J.  [1, 2]  The  defendant  was  in- 
dicted for  the  murder  of  G.  B.  Mims.  The 
jury  rendered  a  verdict  of  guilty,  and  he  was 
sentenced  to  be  electrocuted.  There  were  sev- 
eral former  appeals  in  this  case,  and  the  report 
of  the  case  in  86  S.  0. 143, 67  S.  E.  466,  states 
the  dy^umstances  out  of  which  the  homicide 
arose.  The  defendant  has  appealed  upon 
several  exceptions;  and  the  first  question 
that  will  be  considered  is  whether  there  was 
error  on  the  part  of  bis  honor  the  presid- 
ing Judge  in  refusing  the  appellant's  motion 


STATE  V.  BETHUNB     *  153 

(99  8.B) 

for  the  direction  of  a  verdict  as  to  murder 
on  the  ground  that  there  was  no  testimony 
tending  to  show  that  the  defendant  was 
guilty  of  that  crime.  The  testimony  upon 
this  issue  was  conflicting,  and  it  was  prop- 
erly, submitted  to  the  Jury.  The  next  ques- 
tion is  presented  by  the  following  excep- 
tion: 

"It  is  respectfully  submitted  that  his  honor 
has  confused  the  law  of  self-defense  with  the 
law  of  preserving  one's  liberty  against  arrest, 
in  that  one  unlawfully  attempted  to  be  arrest- 
ed is  not  bound  to  retreat  or  seek  or  embrace 
a  way  to  escape,  but  may  stand  his  ground  and 
use  such  force  as  may  be  necessary  to  repel 
an  unlawful  arrest  or  detention  or  interference 
with  his  person,  and  a  person  seeking  to  arrest 
and  detain  another  person  must  show  a  clear, 
legal  right  to  do  so,  and  that  such  right  of  re- 
sistance is  not  based  upon  the  necessity  as  un* 
derstood  in  the  law  of  self-defense." 


His  honor  the  presiding  Judge  thus  in* 
Btructed  the  Jury  in  his  general  charge: 

"A  private  individual  even  has  the  right  to 
arrest  without  a  warrant  for  a  felony,  but  he 
has  no  such  right  to  arrest  for  a  misdemeanor. 
I  charge  you,  gentlemen,  that  in  this  state  the 
use  of  a  man's  horse  and  buggy  without  his 
permission  is  a  misdemeanor  under  the  statutes 
of  South  CaroUna,  and  under  that  statute  no 
officer  has  a  rigbt  to  arrest  for  an  offense  not 
committed  In  his  presence,  and  a  private  dti- 
sen  has  no  right  to  arrest  any  one.  Where  one 
is  wrongfully  in  possession  of  another's  prop- 
erty, the  owner  of  the  property  has  a  right  to 
repossess  himself  of  his  property  without  taking 
legal  steps,  provided  be  can  do  so  without  com- 
mitting a  breach  of  the  peace.  •  ^  •  But 
one  has  no  right  to  commit  a  breach  of  the 
peace  in  order  to  get  possession  of  his  own 
property,  and  if  there  is  any  probability  of  a 
breach  of  the  peace,  he  must  swear  out  a  war- 
rant and  get  an  ofBcer  to  execute  it.  I  charge 
you  that  a  man  has  the  rigbt  to  defend  himself 
from  an  unlawful  arrest,  and  for  the  purpose 
of  so  protecting  himself  he  has  the  Hght  to 
use  whatever  force  is  necessary,  even  to  the 
taking  of  life,  the  life  of  him  who  is  seeking 
to  make  the  unlawful  arrest,  if  that  be  appar- 
ently necessary,  and  if  it  would  have  been  ap- 
parently necessary  to  a  man  of  ordinary  cour- 
age in  the  circumstances.  I  charge  you  that, 
where  one  is  defending  his  person  from  an  un- 
lawful arrest,  he  had  the  right  to  use  just  so 
mudi  force  as  is  apparently  necessary  to  ac- 
complish his  deliverance  and  no  more.  He  has 
not  the  right  to  use  excessive  force  unless  ex- 
cessive force  not  only  be  apparently  necessary 
to  him,  but  would  have  been  to  a  man  of  or- 
dinary courage  so  situated.  If  the  defendant 
used  excessive  force  in  order  to  prevent  an  un- 
lawful arrest  of  his  person,  and  did  it  in  sud- 
den heat  and  passion,  and  not  because  of  any 
preformed  purpose,  he  would  only  be  guilty  of 
manslaughter." 

After  the  general  charge  to  the  Jury  the 
record  shows  that  the  following  toolL  place: 

''Does  counsel  for  the  state  desire  any  addi- 
tional charge? 
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''Mr.  StoU:    No,  sir. 

"Does  counsel  for  the  defendant  desire  any- 
thing additional? 

"Mr.  Clifton:  Yes,  sir;  we  think  under  the 
facts  in  the  case  that  it  Is  analogous  to  an  un- 
lawful arrest,  and  he  is  entitled  to  have  the 
jury  charged  in  this  case  that,  if  the  deceased 
attempted  by  force,  or  by  show  of  force,  or  by 
any  means  that  amounted  in  law  to  assault,  to 
detain,  that  the  law  would  have  permitted  him 
to  use  such  force  as  was  necessary  to  avoid  such 
detention,  such  forced  detention,  and  if  he 
acted  on  that  show  of  force  that  would  amount 
in  law  to  sufficient  legal  provocation,  and  would 
at  least  confine  the  killing  to  manslaughter. 

*'The  Court:  I  will  charge  that,  provided  that 
the  necessity  was  such  as  would  have  been  ap- 
parent to  a  man  of  ordinary  courage  so  situat- 
ed. I  tell  you  that  in  addition  to  what  he 
told  you.  Now,  if  it  appeared  to  him  it  must 
have  been  such  to  warrant  action  in  self-defense, 
must  have  been  such  as  would  have  been  ap- 
parently necessary  to  a  man  of  ordinary  cour- 
age so  circumstanced.  But  if  it  were  not,  and 
jne  could  not  plead  self-defense,  it  would  reduce 
the  killing  from  murder  to  manslaughter,  un- 
Jess  the  killing  was  pursuant  to  a  preformed 
purpose,  previous  preparation,  preformed  in- 
tention.   In  that  event  it  would  be  murder." 

There  was  no  testimony  whatever  tend- 
ing to  show  that  the  homicide  resulted  from 
a  refusal  on  the  part  of  the  defendant  to  al- 
low the  deceased  to  regain  possession  of  his 
property.  On  the  contrary,  the  conduct  of 
the  defendant  tended  to  show  that  he  was 
anxious  to  abandon  the  possession  of  the 
property  and  to  make  his  escape.  There  was 
testimony  to  the  effect  that  when  the  de- 
ceased met  the  defendant  he  commanded  the 
girls  to  get  out  of  the  buggy,  which  they  did, 
but  that  he  cursed  the  defendant  and  com- 
manded him  to  keep  his  seat,  when  he  was 
about  to  get  out,  thus  indicating  an  intention 
on  the  part  of  the  deceased  to  arrest  the  de- 
fendant and  carry  him  In  the  buggy  by  force 
to  some  other  place. 

[3, 4]  In  that  portion  of  the  general  charge 
which  we  have  quoted  his  honor  the  circuit 
judge  correctly  stated  the  law,  both  as  to  the 
rights  of  the  deceased  in  regaining  posses- 
sion of  his  property  and  the  rights  of  the 
defendant  growing  out  of  an  apparently  un- 
lawful arrest.  The  right  of  a  person  to  re- 
sist an  unlawful  arrest,  even  to  the  extent 
of  taking  the  life  of  the  aggressor,  if  it  be 
necessary,  in  order  to  regain  his  liberty,  Is 
sustained  by  the  following  authorities:  State 
V.  Wlmbush,  9  S.  C.  309;  State  v.  Sims,  16 
S.  C.  486 ;  State  v.  Bowen,  17  S.  0.  58 ;  Davis 
V.  Sanders,  40  S.  C.  507,  19  S.  B.  138;  State  v. 
Higghis,  51  S.  0.  51,  28  S.  E.  15,  38  L.  B.  A. 
561 ;  Florence  v.  Berry,  61  S.  C  237,  39  S.  E. 
389 ;  Percival  v.  Bailey,  70  S.  0.  72,  49  S,  E. 
7;  State  v.  Griffin,  74  S.  C.  412,  54  S.  E. 
603 ;  State  v.  Franklin,  80  S.  C.  332,  60  S.  E. 
953 ;  Town  of  Branchville  v.  Felder,  86  S.  0. 
280,  68  S.  E.  575;  State  v.  Seigler,  94  S.  C. 
117,  77  S.  E.  731 ;   Saf ren  v.  Meyer,  103  S.  0. 


356,  88  S.  E.  3 ;  State  v.  Shaw,  104  S.  C.  350, 
89  S.  B.  822. 

[51  The  principle  announced  by  the  circuit 
judge  in  the  portion  of  the  general  charge 
which  we  have  quoted,  and  the  ruling  which 
he  made  after  inquiring  of  defendant's  at- 
torney whether  he  desired  any  additional 
charge,  cannot  be  reconciled,  for  the  reason 
that  the  right  to  resist  an  unlawful  arrest 
and  the  right  of  self-defense  are  fundamen- 
tally separate  and  distinct  To  make  out  a 
case  of  self-defense  two  things  are  necessa- 
ry: (1)  The  evidence  should  satisfjr  the  Jury 
that  the  accused  actually  believed  that  he 
was  in  such  immediate  danger  of  losing  his 
life,  or  sustaining  serious  bodily  harm,  that 
it  was  necessary  for  his  own  protection  to 
take  the  life  of  his  assailant;  (2)  that  the 
circumstances  in  which  the  accused  is  placed 
were  such  as  would,  in  the  opinion  of  the 
jury.  Justify  such  a  belief  in  the  mind  of  a 
person  possessed  of  ordinary  firmness  and 
reason.  These  are  not  the  prerequisites  of 
a  person's  right  to  resist  an  unlawful  ar- 
rest, which  he  may  exercise  even  to  the  ex- 
tent of  taking  the  life  of  another,  if  it  be 
necessary,  in  order  for  him  to  regain  his 
freedom. 

The  error  was  prejudicial  to  the  rights  of 
the  appellant,  and  he  is  entitled  to  a  new 
trial.  The  appellant's  attorney  has  failed  to 
satisfy  this  court  that  the  other  errors  as- 
signed were  prejudicial  to  the  rights  of  the 
appellant 

Beversed* 

HYDRICK  and  WATTS,  JJ.,  ooncux; 
GAGE,  J.,  disqualified. 
FRASER,  J.,  did  not  sit 


(112  8.  C.  136) 
SHEARER  v.  SHEARER.    (No.  10202.) 

(Supreme  Court  of  South  Carolina.     June  23, 

1919.) 

DivoBCE   €=»211,   223  —  AuMomr  — '(^OURSBL 
Fees— DisoBETioN . 
Application    for    temporary    alimony    and 
counsel  fees  is  addressed  to  the  sound  discretion 
of  the  court 

Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  John  b.  Wilson,  Judge. 

Action  by  Virginia  Shearer  against  Lee 
Shearer.  From  order  granting  temporary 
alimony  and  attorney's  fees,  defendant  ap- 
peals.   Appeal  dismissed. 

Lee  &  Moise,  of  Sumter,  for  appellant 
Wm.  N.  Graydon,  of  Columbia,  for  respond* 
ent 

GARY,  C.  J.  This  is  an  appeal  from  an 
order  granting  temporary  alimony  and  a  fee 
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for  the  plalBtifiTs  attorney.  Such  cases  have 
been  before  the  court  so  often  in  recent  years, 
and  the  principles  governing  them  are  so  well 
estabUshedi  that  we  do  not  deem  it  neces- 
sary to  cite  any  authorities,  other  than  those 
mentioned  in  the  arguments  of  the  attorneys 
for  the  respective  parties. 

The  application  herein  for  temporary  ali- 
mony and  a  counsel  fee  was  addressed  to  the 
sound  discretion  of  his  honor,  the  circuit 
judge,  and  the  appellant's  attorneys  have 
failed  to  satisfy  this  court  that  such  discre- 
tion was  erroneously  exercised.  Having 
reached  this  conclusion,  we  do  not  deem  it 
advisable  to  discuss  the  testimony,  as  a  dis- 
cussion thereof  could  not  subserve  any  use- 
ful purpose,  and  might  have  a  prejudicial  ef* 
feet  upon  the  rights  of  one  or  the  other  of 
the  parties,  when  the  case  is  beard  upon 
the  merits. 

Appeal  dismissed. 

WATTS,  J.,  concurs. 
FRASER,  J.,  did  not  sit 

GAGE,  J.  (concurring).  I  vote  for  affirm- 
ance. Nobody  but  the  family  (father,  moth- 
er, and  children)  knows  what  goes  on  in  that 
circle.  Setting  off  the  father's  testimony 
against  that  of  the  mother,  the  daughter 
Naomi  fixes  blame  on  the  husband. 

The  Issue  here  is  not  final,  but  only  pre- 
liminary; final  judgment  may  vindicate  the 
husband ;  I  have  seen  such  instances.  I  am 
of  opinion  that  enough  appears  to  show  a 
disordered  home  by  the  husband's  fault  to 
warrant  an  inquiry  thereabout  at  his  ex- 
pense. 

HYDRICK,  J.  (dissenting).  A  careful  con- 
sideration of  the  evidence  in  this  case  and  of 
the  applicable  law  leads  to  the  irresistible 
conclusion  that  the  circuit  judge  was  clearly 
wrong  in  granting  the  plaintiff's  motion  for 
temporary  alimony  and  suit  money.  True, 
the  granting  or  refusing  of  such  a  motion  is 
in  the  sound  discretion  of  the  court;  but 
that  means  a  judicial  discretion  guided  by 
the  settled  law  and  sufficient  evidence  to 
make  at  least  a  prima  fade  case  in  plain- 
tiff's favor.  Plaintiff  admits  that  she  left 
her  husband.    The  law  is: 

"If  the  wife  voluntarily  leaves  her  hosband't 
home,  as  a  condition  of  obtaining  temporary  ali- 
mony or  suit  money,  she  mast  assume  the  bur- 
den of  showing  prima  fade  that  her  husband 
was  inflicting  on  her  such  physical  violence  or 
personal  indignity  as  would  make  her  living 
with  him  as  a  wife  intolerable."  Hair  v.  Hair, 
10  Rich.  Eq.  163 ;  Levin  v.  Levin,  68  S.  0. 123, 
46  S.  E.  945;  Gordon  v.  Gordon,  91  S.  G.  245, 
74  S.  E.  360;  Dagnall  v.  Dagnall,  100  8.  C. 
298,  84  S.  E.  870. 

The  plaintiff  has  utterly  failed  to  make 
any  such  showing.  Besides,  the  undisputed 
evidence  shows  that  she  now  has  in  her  pos- 


session ^,850  in  cash  and  securities  payable 
to  her,  the  proceeds  of  the  sale  of  a  houia» 
and  lot  in  Sumter  which  was  bought  and  paid 
for  by  defendant,  who  had  the  title  made  tc 
her.  Besides  that,  she  obtained  between 
$300  and  $400  for  the  furniture  which  she 
sold,  which  had  been  paid  for  by  defend- 
ant. Under  these  circumstances,  she  might 
in  justice  and  equity,  be  allowed  to  wait  un- 
til the  case  can  be  tried  on  its  merits. 
For  these  reasons  I  dissent. 


012  S.  C.  47) 

JOHNSON  ▼.  ATLANTIC  COAST  LINE  BY. 

CO.    (No.  10205.) 

(Supreme  Court  of  South  Carolina.    June  23, 

1919.) 

1.  Mastbb  and  Sebvant  <8=»204(1)  —  Injury 
TO  Servant— Assumption  of  Risk. 

Under  Const,  art.  9,  8  15,  assumption  of 
risk  is  not  a  defense  applicable  to  a  cause  aris- 
ing under  the  intrastate  commerce  laws. 

2.  BviDENCB  ^=99— Judicial  Notice. 

It  is  a  matter  of  general  knowledge  that 
rails  of  a  railroad  track  are  affected  by  the 
impact  of  the  cars  and  undergo  a  chemical 
change,  known  as  crystallization,  and  the  same* 
principles  will  apply  to  a  hammer  and  chisel 
used  to  cut  steel  rails;  the  impact  of  the  ham- 
mer on  the  chisel  corresponding  to  impact  of 
the  train  on  the  rails. 

3.  Masteb  and  Servant  ^ss>286(4)  —  Injury 
TO  Servant  —  Defective  Chisel  —  Jury 
Question. 

Where  a  chisel  furnished  to  a  railroad  em- 
ployd  for  cutting  rails  had  been  used  so  that  the 
head  was  battered  down  and  had  jagged  edges 
and  a  splinter  flew  off  and  hit  him  in  the  eye, 
the  defective  character  of  the  chisel  made  out 
a  prima  fade  case  of  negligence  against  the 
railroad  sufficient  to  take  the  case  to  the  jury. 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Calvin  Johnson  against  the  At- 
lantic Coast  Line  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Buford  Jackson,  of  Colnmbiat  for  appel- 
lant. 

L.  W.  McLemore,  of  Sumter,  and  Barron, 
McKay,  Frierson  &  Moffatt,  of  Columbia,  for 
respondent. 

GABY,  0.  J.  This  Is  an  action  for  dam- 
ages, arising  from  the  alleged  negligence  of 
the  defendant,  causing  the  loss  of  plaintiff's 
eye. 

The  allegations  of  the  complaint  are  a» 
follows: 

"That  on  May  28,  1917,  the  plaintiff  was  hi 
the  employ  of  the  defendant,  engaged  in  repair- 
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in^  a  track  for  the  defendant  at  defendant's 
passenger  depot  at  Snmter,  under  Foreman 
Henry  De  Berry,  and  tJse  defendant,  its  officers, 
agents,  and  servants,  negligently  and  recklessly 
furnished  this  plaintiff  a  very  worn,  defective, 
and  unsafe  cold-chisel  and  hammer,  and  negli- 
gently and  recklessly  put  this  plaintiff  to  cut- 
ting a  rail  in  two  wiUi  said  defective,  unsafe, 
and  worn  appliance;  the  hammer  and  chisel 
both  being  battered  and  worn  and  unsafe.  On 
account  of  said  negligence  and  recklessness,  a 
flake  or  piece  of  said  cold-chisel  put  out  this 
plaintiff's  left  eye  and  has  injured  him  and 
damaged  him,  in  the  sum  of  $3,000." 

The  defendant  denied  the  allegations  of 
the  complaint,  and  alleged  that  the  plaintiff 
was  engaged  in  Interstate  commerce  at  the 
time  of  the  Injury.  It  also  set  np  the  de- 
fense of  assumption  of  risk. 

The  plaintiff  testified  as  follows: 

'*0n  May  28,  1917,  our  crew  was  repairing 
the  track  at  the  north  end  of  the  Sumter  yard 
at  Sumter,  S.  0.,  for  tJie  Atlantic  Coast  line 
Railroad  Company.  Our  foreman  was  Henry 
De  Berry.  I  had  been  working  for  him  five  or 
six  years.  We  were  doing  repair  work  on  the 
track,  and  nothing  else.  Our  foreman,  Henry 
De  Berry,  put  me,  Calvin  Johnson,  and  another 
man  to  cutting  a  rail  in  two  with  a  hammer  and 
cold-chisel.  He  sent  me  to  get  the  chisel.  He 
told  me  to  take  a  man  and  cut  the  rail  in  two. 
I  was  holding  the  chisel  on  the  rail,  and  Willie 
Weathers  was  driving  it  with  a  hammer;  we 
were  cutting  the  rail  in  two.  The  hammer  was 
in  good  condition,  but  the  chisel  was  battered 
considerably  on  the  head  and  had  jagged  edges. 
After  Willie  Weathers  had  struck  the  chisel 
a  few  licks,  a  piece  of  steel  from  the  chisel  flew 
off  and  hit  me  in  the  eye  and  put  it  out. 

"The  tools  were  kept  in  a  toolhonse,  and  the 
foreman  saw  them  every  morning  and  evening. 
We  must  have  had  two  or  three  cold-chisels. 
Three  or  four  were  out  there.  That  was  the 
best  one.  The  tools  were  kept  in  a  toolhouse. 
Tools  of  all  kinds  were  kept  there." 

At  the  close  of  the  plaintiff's  testimony,  the 
defendant's  attorney  made  a  motion  for  a 
nonsuit,  on  the  grounds  that  there  was  no 
evidence  of  negligence  or  willfulness;  and 
that— 

''This  case  falls  under  the  simple  tool  doc- 
trine which  holds  there  is  no  duty  on  the  master 
to  inspect,  and  simply  the  duty  to  exercise  or- 
dinary care  to  furnish  safe  tools,  and  there  Is 
no  duty  under  that  doctrine  as  is  the  ease 
with  more  complicated  tools,  but,  having  dis- 
charged the  primary  duty  of  furnishing  safe 
tools,  there  Is  no  further  duty.  The  employ^ 
has  a  better  opportunity  to  know  the  condition 
of  the  tools." 

The  motion  was  granted,  and  the  plaintiff 
appealed  upon  numerous  exceptions,  which 
It  will  not  be  necessary  to  consider  In  de- 
tail. 

The  practical  question  Is  whether  there 
was  any  testimony  tending  to  show  negligence 
on  the  part  of  the  defendant.  It  Is  conced- 
ed by  the  respondent's  attorney  that  this  Is 
the  sole  Issue. 


[11  nnierefore  we  diall  not  discuss  the 
question  whether  the  plaintiff  was  engaged 
In  interstate  commerce  at  the  time  of  the 
Injury,  nor  the  defense  of  assumption  of  risk, 
as  section  15^  art  9,  of  the  Constitution, 
shows  that  such  defense  Is  not  applicable  to 
a  case  arising  under  the  Intrastate  commerce 
laws. 

[2,  8]  The  cutting  of  the  rail  hy  the  use  of 
the  chisel  and  hammer  was.  In  Itself,  a  dan- 
gerous operation.  A  chisel  that  has  been 
hammered  until  It  has  spread  at  the  top,  and 
Its  edges  have  become  jagged.  Is  materially 
different  from  one  that  has  not  undergone 
such  a  change.  Under  the  Impact  of  a  ham- 
mer, the  Jagged  edges  of  a  chisel  are  more 
apt  to  fly  off  than  from  one  in  a  normal  con- 
dition and  haying  no  sudi  edges.  Blows 
tcom  a  heavy  hammer  upon  a  chisel  will 
produce  a  shock  that  will  cause  the  atoms  of 
the  entire  chisel  to  b#come  less  cohesive, 
and  as  a  consequence.  It  Is  more  apt  to  break. 
This  chemical  change  In  the  condition  of  the 
atoms  Is  called  crystallization,  and  Is  an- 
other reason  why  the  jagged  edges  are  ren- 
dered more  hazardous. 

It  is  a  matter  of  general  knowledge  that 
the  rails  of  a  track  over  which  trains  of 
cars  run  are  affected  by  the  Impact  of  the 
cars,  and  undergo  a  chemical  change^  which, 
after  a  certain  time,  renders  them  dangerous, 
although  It  may  not  appear  that  the  shock 
has  affected  them.  For  this  reason,  the  raUs 
are  replaced  after  a  certain  length  of  time, 
]  In  order  to  prevent  accidents.  This  principle 
applies  to  a  hammer  and  chiseL 

When  the  chisel  spreads  and  the  edges  be- 
come jagged,  it  is  the  duty  of  the  master  to 
repair  it 

The  respondent's  attorney  relies  upon  the 
case  of  Richardson  v.  Fertilizer  Co.,  98  S.  £. 
134.  In  that  case  the  action  was  for  dam- 
ages, resulting,  from  a  defective  paint  brush. 
In  the  loss  of  the  plalntUTs  eya  The  court 
said: 

''There  was  no  reason  for  the  defendant  te 
warn  him  that  paint  might  splash  tato  his  eyes. 
Defendant  had  the  right  to  assume  that  a  man 
of  ordinary  intelligence  and  full  age*  and  with 
experience  as  a  workman,  would  know  the  con- 
dition of  the  paint  brush  and  the  risk  of  using 
it,  and,  by  having  selected  the  brush  and  used 
it,  with  full  knowledge  of  its  condition,  he  as- 
sumed the  risk  attendant  on  its  use.  The  paint 
brush  was  an  instrumentality  of  simple  charac- 
ter, different  in  character  with  complicated 
machinery,  and  the'  duties  of  the  master  in  re- 
gard thereto  are  not  so  strict  The  plaintiff, 
by  the  exercise  of  ordinary  care  and  intelli- 
gence on  making  his  selection  of  the  paint 
brush  and  voluntarily*  using  the  same  with  such 
kno^edge,  assumed  the  risk  of  the  use  of  the 
brush,  and  should  not  be  allowed  to  recover.** 

The  facts  ojC  that  case  are  goite  different 
fron^  the  ope  now  under  consid€9niti(«.  The 
paint  brush -was  an  instnimentality  of  simito 
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character,  and  its  use  not  ordinarily  attend* 
ed  with  danger. 

In  that  case  the  court  also  held  that  the 
plaintiff  assumed  the  risk,  and  therefore 
could  not  recover.  In  the  present  case,  the 
chisel  and  hammer,  when  used  in  conjunc- 
tion, made  the  operation  dangerous;  and, 
further,  the  defense  of  assumption  of  risk  is 
not  now  inyolyed  in  this  case. 

We  have  shown  that  the  chisel  was  defec- 
tive. This  made  a  prima  fade  case  against 
the  defendant,  and  rendered  necessary  the 
submission  of  the  issue  of  negligence  to  the 
jury.  Branch  v.  Ry.,  85  S.  a  405,  14  S.  B. 
808. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial. 

WATTS  and  OAGB,  J  J^  concur. 
HYDBIGK,  J.,  dissents. 

FRASER,  J.  I  dissent  Tlie  defendant  Is 
an  interstate  railroad,  and  the  plaintiff  was 
repairing  the  track,  and  therefore  the  do^ 
trine  of  assumption  of  risk  applies. 

If  the  court  can  take  judicial  notice  of 
the  dangerous  condition  of  the  cold-chisel, 
then  the  plaintiff,  a  practical  railroad  man, 
should  also  be  charged  with  notice.  The  two 
are  inseparable. 


(112  S.  C.  22) 

WHEELER  V.  SMITH.     (No.  1020a) 

(Supreme  Court  of  South  Oarolina.    June  23, 

1919.) 

1.  Affkal  Ain>  Ebsob  4s»1039(2)— Habmugss 

EirB01lr-C!01fPLAINT. 

Where  case  was  placed  on  the  proper  oal« 
esdar,  failure  of  plaintiffs  attorney  to  indorse 
nature  of  cause  of  action  on  complaint  was  a 
mere  irregnlarit7»  not  prejudicial  to  defendant. 

2.  Costs  4s»277(3)— PATmmMBAB  to  Sub- 
SEQUXNT  Action. 

Court  properly  refused  to  suspend  action 
on  ground  that  costs  of  a  former  action  had 
not  been  paid,  where  the  actions  were  not  the 
same;  the  first  being  for  foreclosure  of  a  mort- 
gage, and  the  second  being  on  a  note. 

3.  Bills  and  Notks  #=»448(3)— Bsal  Pabtt 
IN  Intebest — Action  on  Notb. 

Where  note  was  assigned  as  security  for 
indebtedness,  and  assignee  redelivered  note  to 
assignor  for  purpose  of  enabling  him  to  bring 
action  thereon,  suit  by  assignor  was  proper, 
as  against  the  objection  that  he  was  not  the 
real  party  in  interest. 

Appeal  from  Richland  County  Court;  Bf. 
S.  Whaley,  Judge. 

Action  hy  H.  F.  Whe^r  against  W.  S. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfBrmed. 


H.  K.  Edmunds,  of  Columbia,  for  appel- 
lant 

Blackwell  &  Thomas  and  S.  M.  Busby,  all 
of  Columbia,  for  respondent 

GARY,  C.  J.  This  is  an  action  on  a  prom- 
issory note.  The  Jury  rendered  a  verdict 
against  the  defendant  for  the  sum  of  $500, 
and  he  appealed. 

[1]  The  first  question  presented  by  the  ex- 
ceptions is  whether  the  case  was  properly 
docketed,  on  the  ground  that  the  plaintiff's 
attorney  failed  to  indorse  upon  the  complaint 
the  nature  of  the  cause  of  action.  The  case 
was  placed  on  the  proper  calendar.  The 
ftdlure  to  Indorse  the  nature  of  the  cause  of 
action  on  the  complaint  was  a  mere  irregu- 
larity, and  in  no  respect  prejudicial  to  the 
rights  of  the  appellant. 

[2]  The  next  question  is  whether  there 
was  error  on  the  part  of  his  honor  the  pre- 
siding judge  in  refusing  a  motion  to  suspend 
the  action,  on  the  grounds  that  the  costs  of 
a  former  action  had  not  been  paid.  The  ac- 
tions were  not  the  same — ^the  first  being  for 
foreclosure  of  a  mortgage,  and  the  second 
being  upon  a  note. 

[3]  The  last  question  is  whether  there  was 
error  ^  in  ruling  that  the  plaintiff  was  the 
real  party  in  interest  The  plaintiff  had  as- 
signed the  note  as  security  for  his  indebted- 
ness, bat  the  assignee  had  redelivered  the 
note  to  him,  for  the  purpose  of  enabling  him 
to  bring  this  action. 

Judgment  affirmed. 

HYDBICK,  WATTS,  FBASBR,  and 
GAGB,  JJ.,  concur. 


_  012  S.  C.  202) 

LEB  B!R0S.  ft  6REBR  v.  GLENN  et  al. 

(No.  10209.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1919.) 

Contracts  <9=»846(9)— Wnx-DanxiNo  Con- 
TKAOT— Action  fob  (^mpxnbation— -Pubad- 

ING*— BVIOBNCB. 

In  action  for  services  for  drilling  of  well 
under  a  contract,  defendants,  under  general  de- 
nial and  coonternelaim  for  advances,  cannot  in- 
trodace  evidence  that  plaintiffs  had  driven  pine 
pole  down  well,  in  proof  of  defective  perform- 
ance; snch  evidence  not  being  admissible  under 
pleadings. 

Appeal  from  Common  Pleas  Circuit  Ck>urt 
of  Spartanburg  County;  Thomas  S.  Sease, 
Judge. 

Action  by  Lee  Brothers  ft  Greer  against 
W.  S.  Glenn  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Sanders  ft  De  Pass,  of  Spartanburg,  for  ap- 
pellants. 

John  Gary  Bvans,  of  Spartanburg,  for  re- 
si)ondent8. 


Dthir 
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GARY,  G.  J.  l%e  appeal  herein  raises  the 
question  whether  there  was  error  on  the  part 
of  his  honor  the  circuit  Judge  in  refusing 
to  allow  the  defendants  to  introduce  certain 
testimony.    The  complaint  is  as  follows: 


Ml 


«*l 


«i 


'For  a  first  cause  of  action,  the  complaint  of 
the  plaintiffs  respectfully  shows  to  the  court: 

"[Allegations  of  the  partnership.] 

"(2)  That  horetoforc.  on  or  about  the  11th 
day  of  May,  1915,  the  plaintiffs  and  the  defend- 
ants entered  into  a  contract  whereby  the  plain- 
tiffs were  to  drill  a  6-inch  well  to  the  depth 
of  300  feet  for  the  defendants  and  to  receive 
from  the  defendants  for  their  services  the  sum 
of  $2  per  foot. 

"(3)  That,  in  pursuance  to  the  terms  of  this 
contract,  the  plaintiffs  did  drill  the  weU  for 
the  defendants  to  the  depth  of  300  feet 

"(4)  That,  although  plaintiffs  have  performed 
their  contract,  yet  the  defendants  have  paid  to 
the  plaintiffs  only  $150  and  there  is  a  balance 
of  $450  dne  the  plaintiffs  by  the  defendants, 
for  which  balance  repeated  demands  have  been 
made  and  payment  refused* 

"For  a  second  cause  of  action,  the  complaint 
of  the  plaintiffs  respectfully  shows  to  the  court: 

'[Allegations  of  partnership.] 
(2)  That  at  the  time  the  plaintiffs  finished 
their  contract  with  the  defendants,  as  set  forth 
in  the  first  cause  of  action  in  this  complaint, 
the  defendants  requested  the  plaintiffs  jto  go 
on  with  the  work  and  drill  the  well  deeper. 

"(3)  That,  in  pursuance  to  this  request,  the 
plaintiffs  did  drill  the  well  an  additional  depth 
of  232  feet,  making  a  total  depth  of  532  feet ; 
yet  the  defendants  have  failed  and  refused  to 
pay  the  plaintiffs  anything  whatsoever  for  the 
drilling  of  the  additional «depth  of  232  feet,  and 
that  there  is  now  due  the  plaintiffs  by  the  de- 
fendants the  sum  of  $464  for  drilling  the  well 
of  the  defendants  an  additional  depth  of  232 
feet,  for  which  amount  repeated  demands  have 
been  made  and  payment  refused." 

The  defendants  denied  all  except  the  for- 
mal allegations  of  the  complaint,  and  by  way 
of  counterclaim  alleged  that  the  plaintiffs 
were  Indebted  to  them  in  the  sum  of  $175 
for  money  loaned  and  advanced  to  them,  and 
the  sum  of  $500  expended  by  the  defendants. 
In  paying  for  labor  and  in  furnishing  coal 
to  enable  the  plaintiffs  to  carry  on  their  work 
in  drilling  the  well. 

The  jury  rendered  a  verdict  In  favor  of 
the  plaintiffs  for  $832,  and  the  defendants  ap- 
pealed upon  the  following  exceptions: 

"(1)  In  refusing  to  permit  the  defendant  W. 
S.  Glenn  to  testify  that  the  plaintiffs  had  driven 
a  pine  pole  down  in  the  well  and  in  ruling  and 
holding  that  such  testimony  was  not  competent; 
the  error  being,  as  it  is  respectfdlly  submitted, 
that  in  so  ruling  and  holding  his  honor  pre- 
vented the  defendants  from  proving  a  fact 
which,  if  believed  by  the  jury,  would  have  de- 
feated the  plaintiffs'  recovery,  whether  in  whole 
or  in  part. 

"(2)  That  his  honor,  by  refusing  to  permit 
the  defendant  W.  S.  Glenn  to  testify  that  the 
plaintiffs  had  driven  a  pine  pole  down  in  the 
well,  prevented  the  defendants  from  proving  a 


fact  which  was  competent  under  the  general 
denial  of  the  answer,  and  which,  if  believed  by 
the  jury,  would  have  defeated  the  plaintiffs'  re- 
covery, either  in  whole  or  in  part" 

Both  the  appellants'  and  the  respondents' 
and  attorneys  rely  upon  the  case  of  Lyles  v. 
BoUes,  8  S.  C.  258,  in  which  the  court  quotes 
with  approval  the  following  language  from 
Pomeroy's  Code  Remedies: 

"Under  a  denial  of  the  allegations  of  the 
complaint,  the  defendant  may  introduce  any 
evidence  which  goes  to  controvert  the  fact 
which  the  plaintiff  is  bound  to  establish  in  or- 
der to  sustain  his  action.  Under  the  general 
denial  of  the  Code,  evidence  of  a  distinct  af- 
firmative defense  is  not  admissible;  the  only 
evidence  which  the  defendant  is  entiUed  to  give 
is  limited  to  a  contradiction  of  the  plaintiffs' 
proof,  and  to  the  disapproval  of  the  case  made 
by  him." 

There  were  no  allegations  in  the  pleadings 
to  which  the  proposed  testimony  was  respon- 
sive. It  was  therefore  irrelevant,  and  was 
properly  excluded. 

Judgment  afllrmed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 


aU  S.  C.  41) 

JEFFERSON   MILLING  CX).  v.   ELLISON. 

(No.  10216.) 

(Supreme  Court  of  South  Carolina.     June  24, 

1919.) 

Appeal  and  Ebrob  ^=s>g57(l)— Discbetion  of 

COUBT— SeTTINO  AfilDC  JUDOIOENT. 

Order  refusing  to  set  aside  judgment  and 
allow  defendant  to  answer  will  not  be  reversed 
where  no  abuse  of  discretion  Is  shown. 

Appeal  from  Commcm  Pleas  Circuit  Court 
of  Greenville  County ;  H.  F.  Rice,  Judge. 

Action  by  the  Jefferson  Milling  Company 
against  W.  M.  Ellison.  From  an  order  refus- 
ing to  set  aside  a  Judgment  and  allow  defend- 
ant to  answer,  defendant  appeals.  Appeal 
dismissed. 

Adam  C.  Welbom,  of  Greenville,  for  appe- 
lant. 

James  M.  Richardson,  of  Greenville,  for 
respondent 

WATTS,  J.  This  is  an  appeal  from  an  oi^ 
der  of  his  honor,  Judge  Rice,  refusing  to  set 
aside  a  Judgment  and  allow  defendant  to  an- 
swer. It  was  heard  by  his  honor  at  Green- 
ville, September,  1918.  After  hearing  all  of 
the  evidence  in  the  case,  his  honor  refused 
the  motion,  and  from  Ms  order  an  appeal  was 
taken.  His  honor  had  all  of.  the  fhcts  before 
him,  and  in  the  ezerdae  of  his  discretion  re- 
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fused  the  motion.    We  see  no  erroneous  exer 
else  of  discretion  on  his  part,  and  the  appeal 
must  be  dismissed. 
Appeal  dismissed. 

GAJRY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(112  3.  C.  U) 

HARTNESS  t.  WESTERN   UNION  TELE- 
GRAPH 00.    CNo.  10201.) 

(Supreme  Gourt  of  South  Garolina.    June  23, 

1919.) 

Teleobaphs  and  Telephones  ^=>54(5)— Lim- 
itation OF  Liability— Failure  to  Tranb- 
lUT  Message— Un REPEATED  Telegram. 

In  view  of  Garmack  Amendment,  S  ^t  aa 
amended  by  Act  June  18,  1910  (U.  S.  Comp. 
Sl  S  8563),  classifying  messages  as  "repeated" 
and  '*unrepeated,"  stipulation  limiting  telegraph 
company's  liability  "for  mistakes,  or  delays  in 
the  transmission  or  delivery,  or  for  nondelivery, 
of  any  unrepeated  telegram,"  to  an  amount  not 
greater  tiiau  the  amount  received  for  sending 
the  message,  and  in  any  event  to  the  amount 
not  exceeding  $50,  unless  a  greater  value  is 
stated  and  an  additional  rate  paid,  precluded 
recovery,  beyond  $50,  for  company's  failure  to 
transmit  telegram,  which  was  not  to  have  been 
repeated,  even  in  a  case  in  which  the  telegraph 
company's  default  was  of  a  character  which 
would  not  have  been  prevented  by  repetition. 

Gage,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  W.  H.  Townsend, 
Judge. 

Action  by  O.  W.  Hartness  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Mod- 
ified. 

Rayson  &  Summers,  of  Orangeburg,  and 
Nelson  &  Gettys,  of  Columbia,  for  appellant. 

L.  A.  Hutson  and  Wolfe  &  Berry,  all  of 
Orangeburg,  for  respondent 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages, on  account  of  the  failure  of  the  defend- 
ant to  transmit  and  deliver  a  telegram. 

The  allegations  of  the  complaint,  material 
to  the  questions  involved,  are  as  follows: 

That  on  the  7th  day  of  April,  1917,  the 
plaintiff  engaged  the  defendant  to  transmit 
from  the  city  of  Orangeburg,  S.  C,  to  the  city 
of  EvansYille,  Ind.,  and  there  deliver  to  the 
Phoenix  Flour  Mills  of  EvansviUe,  Ind.,  the 
following  message: 

"To  Phmnix  Flour  Mill,  Evansville,  Ind. 
Ship  one  hundred  twenty-five  eights,  seventy- 
eight  barrels,  sixteenths,  all  Bright  Jewel.  Spec- 
ifications in  mail  for  balance.    O.  W.  Hartness.** 


That  the  plaintiff  delivered  the  said  mes- 
sage to  the  defendant  over  the  phone,  and 
the  same  was  received  by  the  agent  of  the 


defendant  over  the  phone  in  the  oflSce  of  the 
defendant,  and' was  written  by  the  said  agent 
on  one  of  the  blank  forms  used  for  telegrams 
on  said  date,  to  be  transmitted  to  the  Phoenix 
Flour  Mill,  of  Evansville,  Ind.,  and  the  de- 
fendant carelessly  and  negligently,  and  not 
regarding  its  duty  in  that  behalf,  failed  to 
transmit  the  said  message,  and  carelessly 
and  negligently  misplaced  and  lost  the  said 
telegram  blank  on  which  the  said  message 
was  written,  and  the  same  was  afterwards 
found  in  the  street  in  front  of  the  office  of 
the  said  defendant 

The  defendant  denied  the  allegations  of  the 
complaint,  and  also  denied  that  it  ever  re- 
ceived this  message  at  its  office  at  Orange- 
burg, S.  C,  for  transmission,  and  further 
says  that  if  it  did  receive  the  message  it  was 
delivered  and  received  under  the  terms  of  a 
contract,  limiting  its  liability  on  the  back 
of  its  message  form,  which  was  the  regular 
form  of  contract  under  which  this  company 
does  business,  and  contains  the  following  pro- 
visions: 

"Send  the  following  telegram  subject  to  the 
terms  on  back  hereof,  which  are  hereby  agreed 
to.    •    •    • 

*'A11  telegrams  taken  by  this  company  are  sub- 
ject to  the  following  terms: 

"  'To  guard  against  mistakes  or  delays  the 
sender  of  a  telegram  should  order  it  repeated, 
that  is,  telegraphed  back  to  the  originating  office 
for  comparison.  For  this,  one-half  the  unrepeat- 
ed tdegram  rate  is  charged  in  addition.  Un- 
less otherwise  indicated  on  its  face,  this  is  an 
unrepeated  telegram  and  paid  for  as  such,  in 
consideration  whereof  it  is  agreed  between  the 
sender  of  this  telegram  and  this  company  as 
follows:  1.  The  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  nondelivery,  of  any  unrepeated 
telegram,  beyond  the  amount  received  for  send- 
ing the  same ;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery,  of 
any  repeated  telegram,  beyond  fifty  times  the 
sum  received  for  sending  the  same,  unless  spe- 
cially valued;  nor  in  any  case  for  delays  aria* 
ing  from  unavoidable  interruptions  in  the  work- 
ing of  its  lines;  nor  for  errors  in  cipher  or 
obscure  telegrams. 

**'(2)  In  any  event  the  company  shall  not  be 
liable  for  damages  for  any  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  nondeliv- 
ery, of  this  telegram,  whether  caused  by  the  n^- 
ligence  of  its  servants  or  otherwise,  beyond  the 
sum  of  fifty  dollars,  at  which  amount  this  tele- 
gram is  hereby  valued  unless  a  greater  value  is 
stated  in  writing  hereon  at  the  time  the  tele- 
gram is  offered  to  the  company  for  transmis- 
sion, and  an  additional  sum  paid  or  agreed  to 
be  paid  based  on  such  value  equal  to  one-tenth 
of  one  per  cent  thereof.* " 

At  the  dose  of  the  testimony,  the  defend- 
ant's attorneys  made  a  motion  for  the  direc- 
tion of  a  verdict,  both  as  to  actual  and  puni- 
tive damages,  which  was  granted  as  to  puni- 
tive but  refused  as  to  actual  damages. 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $1,013.40,  and  the  defendant  ap- 
pealed. 
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His  honor,  the  presiding  Judge,  charged  the 
jury  as  follows: 

**Now  upon  those  stipulations  that  I  have  read 
from  the  beginning  down  through  the  second 
stipulation,  upon  the  language  of  those  two  stip- 
ulations, the  telegraph  company  asks  yon  to  lim- 
it the  amount  for  which  it  should  be  held  liable 
to  the  plaintiff  in  case  of  failure  to  send  or 
deliver  this  message,  to  the  sendee  at  Evans- 
ville. 

"I  charge  you  that  this  rule  that  I  have  just 
read  you  is  not  intended  to  secure  a  timely 
effort  to  send  the  message,  but  to  make  more 
certain  its  accurate  transmission. 

''The  first  lines  of  the  rule  show  its  meaning 
plainly:    To  guard  against  mistakes  or  delays 
the  sender  of  the  message  should  order  it  re- 
peated, that  is,  telegraphed  back  to  the  originat-  ( 
ing  office  for  comparison.' 

"The  message  must,  of  course,  be  sent  before 
it  can  be  repeated;  it  must  be  sent  and  re- 
peated before  any  comparison  could  be  made. 
Although  the  regulation  purports  to  be  made  to 
guard  against  mistakes  and  delays,  it  should 
refer,  or  be  construed  to  refer,  to  such  mistakei 
and  delays  as  could  be  corrected  or  avoided 
by  repetition  and  comparison ;  otherwise,  a  de- 
lay caused  by  the  conduct  of  the  company  in 
negligently  failing  to  send  or  to  attempt  to  send 
the  message  would  come  within  the  rule.  I 
charge  you  that  this  limitation  does  not  apply 
when  no  effort  was  made  to  put  the  message 
in  transit,  if  no  effort  was  made. 

*'I  further  charge  you  that,  if  you  find  that 
the  said  message  was  delivered  to  the  company, 
it  was  delivered  and  accepted  by  the  company 
subject  to  the  terms  of  a  written  contract  that 
in  no  event  should  the  company  be  liable  for 
damages  or  for  any  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery, 
of  the  said  telegram  caused  by  the  negligence  of 
its  servants,  or  otherwise,  beyond  the  sum  of 
fifty  dollars,  at  which  amount  the  telegram  was 
valued,  unless  you  should  find  from  the  testi- 
mony that  a  greater  value  was  stated  in  writ- 
ing on  the  said  telegram  at  the  time  it  was 
accepted  by  the  company  for  transmission,  and 
an  additional  sum  paid,  or  agreed  to  be  paid, 
on  such  value  equal  to  one-tenth  of  one  per 
cent  thereof.  But,  in  order  to  avail  itself  of 
this  limitation  of  its  liability,  the  defendant 
mnst  have  acted  under  the  contract  and  used 
due  care  to  send  the  message.  The  contract 
was  intended  to  guard  against  such  dasiages  as 
would  have  been  avoided  by  the  repetition  of  the 
message. 


»» 


His  honor,  the  presiding  judge,  refused  to 
charge: 

"That  the  term  'nondelivery'  as  nsed  in  the 
stipulations  appearing  on  the  telegraph  blank  of- 
fered in  evidence  as  having  been  filed  with  the 
Interstate  Commerce  Commission,  and  which 
stipulations  are  set  up  by  way  of  defense  in  the 
answer  of  the  defendant,  includes  and  embraces 
a  failure  to  transmit." 

It  will  thus  be  seen  that  his  honor,  the 
presiding  judge,  construed  the  provisions  of 
the  contract  which  limit  the  liability  of  the 
defendant,  as  applicable  only  to  those  cases 
tn  which  the  damages  could  have  been  pre- 
vented by  a  repetition  of  the  message;   and 


that  the  contract  did  not  contain  a  limita- 
tion upon  the  liability  of  the  defendant  for 
damages,  caused  by  its  negligence  in  any 
other  manner. 

The  ruling  of  his  honor,  the  circuit  judge, 
was  based  upon  the  prlndples  announced  in 
the  case  of  Box  v.  Postal  Tel.  Cable  Co.,  re- 
ported in  165  Fed.  138,  91  C.  0.  A.  172,  28 
L.  R.  A.  (N,  S.)  5m. 

In  that  case  the  contract  printed  on  the 
back  of  the  telegram  contained  the  following 
provisions: 

"To  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  it  repeated; 
that  is,  telegraphed  back  to  the  originating  ofilce 
for  comparison.  For  this,  one-half  of  the  regu- 
lar rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  message  written  on 
the  face  hereof  and  the  Postal  Telegraph  Cable 
Company,  that  said  company  shall  not  be  fiable 
for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  nondelivery,  of  any  unrepeated 
message,  beyond  the  amount  received  for  send- 
ing the  same.'* 

In  construing  the  said  provisions,  the  Cir- 
cuit Court  of  Appeals  used  the  following  lan- 
guage: 

"The  rule  is  not  intended  to  secure  a  tiunely 
effort  to  send  the  message,  but  to  make  more 
certain  its  accurate  transmission.  •  •  *  Al- 
though the  regulation  purports  to  be  made  to 
guard  against  mistakes  or  delays,  it  should  be 
construed  to  refer  to  such  mistakes  and  delays 
as  could  be  corrected  or  avoided  by  repetition 
and  comparison;  otherwise,  a  delay  caused  by 
the  conduct  of  the  company  in  negligently  fail- 
ing to  send  or  to  attempt  to  send  the  meesage 
would  come  within  the  rule.  And  it  Is  held  that 
it  does  not  apply  where  'no  effort  was  made 
to  put  the  message  on  its  transit.'  Bimey  v. 
N.  Y.  &  W.  Printing  Telegraph  Co.,  18  Md. 
341,  81  Am.  Dec.  607.  It  is  difficult  to  be- 
lieve that  this  stipulation  was  intended  by  the 
parties  to  be  applicable  to  a  case  in  which  tbe 
conduct  of  Uie  company  made  it  impossible  for 
the  message  to  be  repeated.** 

The  limitations  of  liability  in  the  rules  con- 
strued in  that  case  are  very  different  from 
those  now  under  consideration. 

In  1910  (which  waa  after  the  decision  in 
the  Box  Case),  Congress,  in  extending  the 
provisions  of  the  so-called  Carmack  amend- 
ment to  telegraph  and  telephone  companies, 
further  amended  section  1  by  incorporating 
in  it  a  clause  reading  as  follows: 

"That  messages  by  telegraph,  telephone,  oit  ca- 
ble, subject  to  the  provisions  of  this  act,  may 
be  classified  into  day,  night,  repeated,  unrq^eat- 
ed,  letter,  commerdid,  press,  government,  and 
such  other  classes  as  are  just  and  reasonable, 
and  different  rates  may  be  charged  for  the  dif- 
ferent classes  of  messages."  Act  June  18,  1910, 
c  809,  86  Stat.  545  (U.  a  Comp.  St.  i  8563). 

The  form  of  ctnitract  Indorsed  upon  the 
telegram  herein  has  been  determined  by  the 
Interstate  Commerce  Commission  to  be  rea- 
sonable and  valid. 

In  the  case  of  Cultra  y.  W.  Tti  T.  Co.,  44  In- 
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terst  Ck>m.  Gom'n  R.  670,  the  Interstate  Com- 
merce Commtesioii  had  under  cooaidecatlon 
the  reasonableness  of  a  form  of  contract, 
which  was  in  no  particular  materially  dif- 
ferent from  the  form,  upon  which  the  mes- 
sage in  this  case  was  written. 

In  determining  the  yalldity  of  such  form 
of  contract,  the  commission  thns  construed 
its  provisions: 

"If*  as  a  matter  of  law,  as  the  oomplainantB 
eontend,  the  rate  charged  and  collected  for  ah 
mmpeated  message  carries  with  it  the  same  pro- 
tection to  the  sender  or  recipient  and  imposes 
upon  the  telegraph  company  the  same  liability 
and  degree  of  care  as  the  rate  for  a  repeated 
mesBsge,  then  the  express  aethorlty  by  the  Con- 
gress to  maintain  dassificatiomi  of  repeated 
and  nnrepeated  messages  with  the  different 
rates  attached  thereto,  is  without  significance  or 
effect;  for  no  useful  purpose  would  have  been 
served  in  authorizing  the  two  classifications  tak- 
ing different  rates  without  recognising  the  fun- 
damental difference  between  them  that  for  years 
has  been  well  understood  and  maintained*  It 
seems  dear,  therefore,  that  tlie  Congress  in  recog- 
nizing, by  the  amendment  to  the  act  above  quot- 
ed, these  three  dasses  of  messages  with  the  differ- 
ent charges  attached,  has  also  recognised  a  dis- 
tinction in  the  defendant's  liability  under  them, 
and  has  sanctioned  this  distinction  for  the  fu- 
ture, subject  of  course  to  the  general  provisions 
in  the  act  requiring  all  rates,  and  all  rules  and 
regulations  affecting  rates,  to  be  reasonable  and 
oniform  in  their  applieation,  under  Uke  circum- 
stances, for  the  different  kinds  of  service  offered. 
8uch  classification  of  its  messages,  with  the 
differmt  rates  and  liabilities  attaching  to  them, 
having  affirmative  recognition  in  the  act  itself, 
it  follows  that  when  lawfully  fixed  and  offered 
to  the  public  th^  are  binding  upon  the  defend- 


ant, and  upon  all  those  wbo  avail  themselves  of 
its  services,  until  they  have  been  lawfully 
changed.  Abundant  authority  for  this  view  is 
found  in  numerous  decisions  by  the  state  and 
federal  courts.'* 

The  important  distinction  between  the  lim- 
itations upon  the  liability  of  the  defendants  in 
the  two  cases  is  that  those  construed  in  the 
Box  Case  were  applicable  only  to  those  cases 
in  which  a  repetition  of  the  message  would 
have  prevented  the  damages,  while  the  limi- 
tations in  the  present  rules  of  the  defendant 
are  api^cable  both  to  repeated  and  nnre- 
peated messages. 

The  telegram  whidi  the  plaintlflL  delivered 
to  the  defendant  was  not  to  be  repeated. 
Therefore  the  amount  of  recovery  was  limit- 
ed to  KM) — ^the  sum  beyond  which  the  plain- 
tiff had  agreed  he  could  not  recover,  for  an 
unrepeated  message. 

The  motion  for  the  direction  of  a  verdict 
as  to  actual  damages  should  have  been  grant- 
ed, except  to  the  extent  of  $B0.  The  defaid- 
ant  does  not  deny  its  liability  for  that  sum. 
It  is  therefore  adjudged  that  the  judgment 
entered  by  the  plaintiff  be  reversed,  except 
as  to  the  sum  of  $50,  for  which  amount  it  is 
affirmed. 

Modified. 


HYDRICK,  WATTS,  and  B^RASER,  JJ., 
concur. 

QAGB,  J.  I  dissent  The  contract  set  up 
by  the  defendant  does  not  indude  the  omis- 
sion of  the  instant  case^ 
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ADAMS  6t  al.  t.  HASELDEN  et  aL 
(No.  10214.) 

(Sapreme  Court  of  South  Carolina.     Jnne  24, 

1919.) 

1.  Fraud  ^=»29— Actions— Pabtieb. 

Where  fndiyidual  plaintiffs  paid  purchase 
price  installment  on  land  and  formed  a  corpo- 
ration, which  took  a  deed  to  land  and  gave  a 
mortgage  back  for  balance  of  purchase  price, 
held,  that  plaintiffs  could  not,  after  insolvency 
of  corporation  and  foreclosure  of  mortgage,  sue 
defendant  sellers  for  fraudulent  representations 
regarding  land,  since  right  of  action  belonged 
to  corporation. 

2.  Abatement  and   Revival  ^=»56(3)— Ac- 
tion FOB  Fraud — Death  of  Defendant. 

A  damage  action  for  fraudulent  representa- 
tions regarding  land  sold  does  not  survive  de- 
fendant seller's  death. 

Gary,  C  J.,  and  Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Caiarleston  County ;  T.  J.  Mauldin,  Judge. 

Action  by  EX  C.  Ii.  Adams  and  others  against 
M.  V.  Haselden,  Elizabetli  L.  Horlbeck,  W.  C. 
Fripp,  and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.   Affirmed. 

Lyles  &  Lyles,  of  Columbia,  for  appellants. 

Mitchell  &  Smith  and  James  Simons,  all  of 
Charleston,  and  Benet,  Shand  &  McGov^an,  of 
Columbia,  for  respondents. 

FRAZER,  J.  The  questions  argued  before 
this  court  in  this  case  arise  from  an  order 
sustaining  a  demurrer  to  the  complaint  The 
complaint  is  a  long  one,  but  the  essential  al- 
legations may  be  briefly  stated: 

John  S.  Horlbeck,  deceased,  owned  a  cer- 
tain plantation,  on  which  there  was  a'  pecan 
grove,  and  gave  to  one  W.  C.  Fripp,  a  con- 
tract of  sale;  that  Fripp  transferred  his  in- 
terest under  that  contract  to  the  plaintiffs 
v(r'ho  organized  a  corporation  known  as  the 
South  Atlantic  Pecan  Company,  to  purchase 
and  operate  the  pecan  grove,  and  Mr.  Horl- 
beck conveyed  the  land  to  the  corporation  for 
the  sum  of  $250,000,  payable  in  part  in  cash 
and  in  part  on  credit,  secured  by  a  bond  of  the 
corporation  and  a  mortgage  of  the  land  con- 
veyed. The  bond  was  not  paid,  the  mortgage 
foreclosed,  and  bid  in  by  Mr.  Horlbeck  for  the 
sum  of  $50,000,  which  the  plaintiffs  allege 
was  the  full  value  of  the  mortgaged  prem- 
ises. The  plaintiffs  allege  that  the  corpora- 
tion issued  to  them  corporate  stock  for  the 
money  they  had  paid  to  Mr.  Horlbeck;  that 
the  price  was  grossly  excessive,  and  that  the 
plaintiffs  and  other  parties  were  induced  to 
enter  into  the  transaction  by  reason  of  false 
and  fraudulent  misrepresentations  of  the  de- 
fendants Fripp  and  Haselden,  who  were  in 
collusion  with  Mr.  Horlbeck.  The  complaint 
alleges  a  loss  of  $82,380,  paid,  principal  and 


interest,  to  Mr.  Horlbeck,  and  $20,000  im- 
provements on  the  place,  or  a  total  loss  of 
$102,380.    The  complaint  alleges: 

'15.  Tliat  the  said  South  Atlantic  Pecan  Com- 
pany expended  large  sums  of  money  in  the  ef- 
fort to  fertilize  the  said  pecan  orchards  and 
to  cultivate  the  same  in  scientific  and  proper 
methods,  so  as  to  bring  the  same  up  to  the  pro- 
ductive capacity  as  it  had  been  represented,  as 
hereinbefore  alleged,  that  such  orchards  should 
be  fertilissed  and  cultivated.  The  sums  of  mon- 
ey so  expended  by  the  said  South  Atlantic  Pe- 
can Company,  over  and  above  all  returns  re- 
ceived from  the  sale  of  the  nuts  or  other  in- 
come from  said  premises,  exceeded  the  unex- 
pended balance  of  the  capital  stock  which  had 
been  subscribed  to  and  paid  into  the  said  South 
Atlantic  Pecan  Company,  and  aggregated,  as 
these  plaintiffs  are  informed  and  believe,  ap- 
proximately $20,000,  in  addition  to  the  sums 
raised  and  paid  to  the  said  John  S.  Horlbeck 
as  before  alleged. 

"16.  That  the  payments  made  by  these  plain- 
tifib  and  others  prior  to  the  organization  of 
the  said  corporation  were  assumed  by  the  said 
South  Atlantic  Pecan  Company  and  credit  was 
allowed  to  these  plaintiffs  and  others  on  ac- 
count of  their  subscriptions  to  the  capital  stock 
of  said  South  Atlantic  Pecan  Company  for 
such  payments. 

"17.  That  earnest  efforts  were  made  to  finance 
the  said  South  Atlantic  Pecan  Company,  but 
it  was  soon  discovered  that,  owing  to  the  very 
disappointing  quantity  and  quality  of  the  crops 
of  nuts  obtained,  the  credit  of  the  company 
was  very  limited,  and  these  plaintiffs  and  oth- 
ers who  had  subscribed  and  paid  up  the  cap- 
ital stock  of  said  corporation,  not  being  willing 
or  able  to  put  in  additional  funds,  the  said 
John  S.  Horlbeck  commenced  an  action  of  fore* 
closure  against  the  said  South  Atlantic  Pecan 
Company,  which  resulted  in  a  decree  of  fore- 
closure of  the  mortgage  so  executed  as  afore- 
said and  a  sale  of  the  premises  covered  by  said 
mortgage,  which  occurred  on  the  16th  day  of 
April,  1916,  and  at  such  sale  the  said  John  S. 
Horlbeck  bid  in  the  said  property  at  the  price 
of  $50,000,  which  these  plaintiffs  allege  was  a 
full  market  value  thereof,  his  being  the  only 
bid  therefor,  and  took  from  the  master  for 
Charleston  county  a  deed  for  said  premises  at 
said  price,  and  thereafter  became  the  owner 
again  of  said  premises  in  a  much  improved  con- 
dition from  what  they  had  been  at  the  time  of 
his  sale  thereof  to  the  said  South  Atlantic  Pe- 
can Company. 

"18.  That  the  said  plaintiffs  had  discovered 
from  the  crop  of  pecans  for  the  year  1913,  which 
came  upon  the  market  about  the  end  of  No- 
vember, that  a  large  bulk  of  said  nuts  were  of 
very  inferior  grade,  and  had  also  discovered 
that  the  yield  of  the  trees  was  far  below  nor- 
mal, but  up  to  that  time  these  plaintiffs  and 
the  other  parties  interested  in  the  said  corpora- 
tion had  not  suspected  the  cause  for  such  de- 
creased yield  and  still  hoped,  as  represented 
by  the  said  John  S.  Horlbeck  and  M.  Y.  Hasel- 
den, that  the  nuts  could  be  marketed  at  a  prof- 
itable price  and  that  the  yield  for  tiie  year 
1914  would  become  normal,  and  every  ^fort 
was  made  by  the  said  South  Atlantic  Pecan 
Company  to  dev^op  the  grove  in  the  manner 
which  had  been  pointed  out  by  the  said  John  S. 
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Horlb€ck  and  the  defendants  Bf.  V.  Haselden 
and  W.  O.  Fripp  as  the  proper  methods  for 
the  development  thereof;  but  again  the  crop 
for  the  year  1914  proved  wholly  disappointing, 
both  in  the  size  of  the  nuts  and  in  the  amount 
of  the  yield  therefrom,  and  the  same  was  true 
as  to  the  crop  of  the  year  1915,  and  during 
the  winter  of  the  year  1915-1916  these  plain- 
tiffs began  to  suspect  that  the  failure  of  the 
orchard  to  bear  a  normal  yield  of  nuts  was  due 
to  something  which  these  plaintiffs  had  not 
then  discovered.  They  soon,  however,  discov- 
ered' the  fact  that  the  orchard  has  for  years 
been  subject  to  the  disease  of  scab,  hereinbefore 
referred  to,  and  now  allege  that  the  small 
yields  of  nuts  from  said  trees  was  due  to  the 
presence  of  said  disease,  and  to  the  inferior 
character  of  the  trees  constituting  the  orchards. 

*'19.  That  the  corporation,  the  South  Atlantic 
Pecan  Company,  became  utterly  ruined  by  the 
proceedings  aforesaid  and  the  misrepresenta- 
tions which  had  been  made,  hereinbefore  al- 
leged, and  all  of  its  assets  have  been  entirely 
exhausted. 

"20.  That  these  plaintiffs  and  others  who  be- 
came interested  in  the  said  South  Atlantic  Pe- 
can Company  as  stockholders,  upon  the  strength 
of  the  representations  made  by  the  said  John 
S.  Horlbeck  and  the  defendants  M.  V.  Hasel- 
den and  W.  C.  Fripp,  have  been  damaged  in 
the  sum  of  $250,000,  of  which  the  said  John 
S.  Horlbeck  received  in  money  the  sum  of  eigh- 
ty-two thousand  and  odd  dollars,  as  above  stat- 
ed, and  is  liable  for  interest  thereon  from  the 
several  dates  from  which  the  said  sums  were 
received  by  him,  and  also  acquired  back  the 
land  so  conveyed  to  the  said  South  Atlantic 
Pecan  Company,  as  above  alleged,  and  the  bal- 
ance of  said  sum  is  due  to  losses  incurred  by 
these  plaintiffs  and  others  in  endeavoring  to 
carry  the  transaction  through  by  the  wrongful 
net  of  the  said  John  S.  Horlbeck  and  the  said 
defendants  W.  C.  Fripp  and  M.  V,  Haselden, 
conspiring  to  perpetrate  the  same. 

"21.  That  thereafter  the  said  John  S.  Horl- 
beck departed  this  life,  leaving  of  force  his 
last  will  and  testament,  whereof  he  appointed 
the  defendants  Elizabeth  L.  Horlbeck  and  BVed 
H.  Horlbeck  executrix  and  executor  thereof, 
and  said  will  has  been  duly  admitted  to  pro- 
bate in  the  office  of  the  court  of  probate  for 
the  county  of  Charleston,  and  state  aforesaid, 
and  the  said  Elizabeth  L.  Horlbeck  and  Fred 
H.  Horlbeck  have  duly  qualified  as  such  ex- 
ecutrix and  executor." 


The  defendants  demurred  on  two  grounds : 
(1)  That  the  right  of  action,  if  any,  is  by  the 
corporation,  and  not  by  the  individual  stock- 
holders. (2)  The  cause  of  action,  if  any,  was 
against  Mr.  Horlbeck,  and,  he  being  dead,  the 
action  does  not  survive.  The  demurrer  was 
sustained  on  the  first  ground;  the  second 
was  not  considered.    Plaintiffs  appealed. 

[1]  I.  It  appears  from  the  allegations  of 
the  complaint  that  the  corporation,  the  South 
Atlantic  Pecan  Company,  is  insolvent.  There 
ia  no  allegation  that  there  are  no  creditors  to 
be  provided  for.  The  $20,000  paid  for  im- 
provements was  paid  by  the  corporation.  The 
receipt  for  $82,380  was  accepted  by  the  corpo- 
ration and  issued  its  stock  therefor.     The 
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losses  alleged  are  the  losses  of  the  corpora- 
tion. Of  course,  when  corporations  lose,  their 
stockholders  lose.  l%e  loss  alleged  is  through 
the  corporation.  The  case  of  Spikes,  v.  Eng- 
lish, 4  Strob.  34,  is  not  authority  here.  At 
page  37  the  court  says : 

"The  only  question  remaining  is  whether 
Spikes  had,  strictly  speaking,  any  right  of 
action.  But  can  there  be  any  rational  doubt 
of  his  right  of  action?  He  had  indorsed  the 
bill  to  Williams  &  White  for  a  full  considera- 
tion, and  was  liable  to  them  upon  such  indorse- 
ment for  the  full  amount  of  the  bill.  It  was 
clear,  then,  that  Spikes,  having  the  bill  in  pos- 
session, had  either  recompensed  Williams  & 
White,  or  had  in  some  way  reassumed  his  right 
to  the  bill." 

There  is  no  liability  ever  hinted  at  in  this 
case.  Instead  of  paying  the  money  into  the 
corporate  treasury,  the  plaintiffs  paid  some 
of  it  direct  to  Mr.  Horlbeck,  and,  with  the 
evidence  of  the  payment,  took  corporate  stock. 
The  plaintiffs  allege  that  their  loss  was 
through  the  wrecking  of  the  corporation,  and 
the  corporation  is  the  proper  party  to  bring 
this  suit  so  that  the  rights  of  all  interested 
in  the  fund  may  be  adjusted. 

[2]  n.  The  question  as  to  the  survival  of 
the  right  of  action  was  fairly  made  and  should 
have  been  imssed  upon  by  the  trial  judge. 
This  is  not  an  action  for  money  wrongfully 
received.  Appellant  cites  United  States  y. 
Daniel,  6  How.  11, 12  !«.  Ed.  823: 

"The  rule  respecting  abatement  Is  this:  If 
the  person  charged  has  received  no  benefit  to 
himself  at  the  expense  of  the  sufferer,  the  cause 
of  action  does  not  survive.  But  where,  by 
means  of  the  offense,  property  is  acquired  which 
benefits  the  testator,  there  an  action  for  the 
value  of  the  property  survives  against  the  ex- 
ecu  tor.** 

The  app^lants  did  not  bring  their  action 
for  the  money  paid  to  Mr.  Horlbeck,  to  wit, 
$82,380,  but  for  $250,000  damages. 

The  judgment  is  affirmed. 

WATTS  and  GAGS;  JJ.,  concur. 

GARY,  C.  J.  (dissenting).  This  is  an  appeal 
from  an  order  sustaining  a  demurrer  to  the 
complaint  on  the  following  ground: 

''Because  it  appears  on  the  face  of  the  com- 
plaint, that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
that  the  cause  of  action,  if  any  exists,  is  a 
cause  of  action  in  favor  of  South  Atlantic  Pe- 
can Company,  a  corporation,  and  not  in  favor  of 
the  plaintiffis  herein,  and  any  action  upon  said 
cause  of  action  should  be  brought  in  the  name 
of  the  South  Atlantic  Pecan  Company.'* 

Error  on  the  part  of  his  honor  the  circuit 
judge  in  sustaining  the  demurrer  is  thus  as- 
signed by  the  appellants: 

"Because  his  honor  erred  in  holding  that  the 
facts  alleged  in  the  complaint  showed  that  a 
cause  ci  action  existed  in  favor  of  the  corpo- 
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ration,  Soatb  AtUntic  Pecan  Company,  when 
he  ahoold  have  held  that  the  facts  alleged  show* 
ed  a  canae  of  action  existing  in  favor  of  the 
plaintiffs,  as  individuals,  based  npon  false  and 
fraudulent  representations  made  to  them  as  in- 
dividuals, and  intended  to  influence  their  action 
as  individuals,  and  should  have  held  that  the 
subsequent  transfer  of  the  contract  for  pur- 
chase, induced  by  snch  false  representations  to 
the  corporation,  was  not  a  transfer  of  their 
rights  of  action  for  the  injuiy  resulting  to  tiiem 
as  individuals  from  the  conspiracy  and  false 
representations  of  the  defendants." 

The  complaliit  unquestionably  alleges  that 
the  plaintiffs,  in  their  individual  capacity,  en- 
tered into  a  contract  with  John  S.  Horlbeck 
(now  deceased)  for  the  purchase  of  the  lands 
in  dispute,  and  paid  part  of  the  purchase 
money,  prior  to  the  incorporation  of  the  South 
Atlantic  Pecan  Oompany ;  that  they  were  in- 
duced to  enter  into  the  contract  by  false  rep- 
resentations of  Horlbeck  as  to  the  condition 
of  the  lands,  whereby  they  were  damaged. 
If  these  allegations  are  true^  ttien  the  plain- 
tiffs became  the  equitable  owners  of  the  lands, 
together  with  a  right  of  action  for  a  breach 
of  contract  on  the  part  of  Horlbeck.  Their 
right  of  equitable  ownership  had  become 
vested,  .and  their  cause  of  action  for  breach 
of  the  ccmtract  had  accrued,  before  the  lands 
were  conveyed  to  the  company  by  Horlbecdc 
After  Horlbeck  had  entered  into  the  contract 
with  the  plaintiffs,  he  did  not  have  the  power 
to  destroy  their  vested  interests  in  the  prop- 
erty, or  to  defeat  their  cause  of  action  against 
him  for  breach  of  the  contract 

The  allegations  of  the  complaint  show  that 
Horlbeck  conveyed  the  lands  to  the  company 
by  consent  of  the  plaintifls,  and  as  they  had 
the  right,  under  the  terms  of  the  agreement, 
to  require  him  to  convey  the  lands  to  them,  or 
to  whomsoever  they  might  direct,  the  convey- 


ance to  the  company  was;  In  effect;  tlie  same 
as  if  it  had  been  made  by  them.  The  plain- 
tiffs consented  for  the  payments  they  had 
made  to  Horlbeck  to  be  credited  ux>o&  the 
agreed  amount  of  the  purchase  money,  to  wit, 
$210,000,  in  consideration  of  stock  which  was 
issued  to  them  by  the  company.  It  was  for 
this  reason  that  the  mortgage  was  not  exe- 
cuted in  favor  of  Horlbeck  for  the  full  amount 
of  the  purdiase  money,  but  for  only  $174,000. 
T)ie  lands  were  sold  under  foreclosure  of  the 
mortgage  for  $50,000  and  purchased  by  Horl- 
beck. But  the  complaint  does  not  allege  any 
facts  showing  an  Intention  on  the  part  of  the 
plaintiffs  to  transfer  or  assign  their  cause  of 
action  for  breach  of  the  contract,  or  in  any 
other  manner  to  give  the  company  the  bene- 
fit of  it 

When  Horlbeck  conveyed  the  lands  to  the 
company  with  the  consent  of  the  plaintiff^ 
they,  as  individuahi,  no  longer  had  a  vested 
interest  in  the  land  itself.  But  the  cause  of 
action  for  breach  of  the  contract,  arising  from 
the  false  representations  as  to  the  condition 
of  the  property,  was  entirely  separate  and 
distinct  from  the  other  cause  of  action  by 
which  they  could  have  compeUed  specific  per- 
formance of  the  o<»tract  As  there  are  no 
allegations  in  the  complaint,  showing  that 
the  plaintiff^  have  disposed  of  their  cause  of 
action  for  breach  of  the  contract,  the  demur- 
rer was  erroneously  sustained. 

This  is  the  only  question  now  projierly  be- 
fore the  court  for  consideration.  The  judg- 
ment of  the  circuit  court  should  be  reversed. 

HYDRIOK,  J.  I  concur  in  tbinking  the 
Judgment  should  be  reversed,  because  I  think 
the  complaint  states  a  cause  of  action  In  fa- 
vor of  the  plaintiffs  as  individuals  for  fraud 
and  false  r^resentation  which  resulted  in 
damage  to  them  as  individuals. 
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NETTLES  T.  CANTWELIi  et  aL,  Board  of 
Comers.     (No.  10210.) 

(Supreme  Goart  of  Sonih  Caroliiia.    June  28, 

1919.) 

1.  CotJNTiES  ^s»150(3)  —  Bond  Isbttk  —  CoK- 

BTITUTIONAIJTT   OF   STATtmE. 

Act  Feb.  26, 1917  (80  St  at  Large,  p.  M2), 
proTiding  for  road  and  bridge  improvement 
bond  issue  by  CSharleston  connty,  does  not 
violate  Gonst  art.  10,  f  5,  limiting  indebtedness 
of  territory  of  state  which  is  covered  by  more 
than  one  subdivision  of  state  to  15  per  cent,  of 
assessed  valuation  of  assessable  property, 
though  bonded  debt  of  city  of  Charleston  ex- 
ceeds 15  per  cent  of  its  taxable  property. 

2.  (Bounties    ^s:>174--Bond    Issitb-^onstx- 

TUnoNAXJTT  OF  STATUTE. 

Act  Feb.  26,  1917  (80  St  at  Large,  p.  542), 
providing  for  bond  issue  to  "construct  or  pur- 
chase bridges,*'  is  not  obnoxious  to  Gonst.  art 

10,  i  6,  limiting  county's  power  to  issue  bonds 
to  the  building  and  repairing  of  roads,  build- 
ings,, and  bridges. 

8.  Taxation  «=»44— CosTrnmoNAUTX— Uni- 

FOBlflTT. 

Act  Feb.  26,  1917  (30  St  at  Large,  p.  542), 
providing  for  roads  and  bridge  improvement 
bond  issue  by  Charleston  county,  and  requiring, 
in  section  6,  that  the  townships  requesting  road 
or  bridge  preference  pay  one-third  of  cost 
thereof,  is  not,  in  imposing  auch  additional  bur- 
den, violative  of  Const  art  10,  |  1,  providing 
for  uniform  taxation,  the  county  and  townships 
being  separate  entities  in  view  of  article  7,  § 

11,  and  the  tax  being  imposed  on  county  and  not 
townships,  and,  even  if  it  had  been  imposed  on 
townships,  uniformity  in  the  particular  town- 
ship would  have  satisfied  Constitution. 

4.  Counties  ^=s»1S3(1)  -^  Validitt  or  Bond 

ISSUS   —   DiSCBBTION      OF      SaNITABT      AND 

I>RATNAoK  Commission. 
Discretion  given  sanitary  and  drainage  com- 
mission to  give  township  road  and  bridge  im- 
provements, without  requiring  contribution 
from  It  where  it  has  not  applied  for  improve- 
ment under  Act  Feb.  26, 1917  (80  St  at  Large, 
pp.  548,  544)  f§  5.  C.  providing  for  such  im- 
provements in  Charleston  county  to  be  decided 
upon  by  such  commission,  with  the  right  given 
it  to  give  township  preference  upon  its  appli- 
cation therefor  and  payment  of  one  third  of 
cost  will  not  affect  validity  of  the  bond  issue. 

5.  Counties  <&s»19G(1)— Sanitabt  and  Dbain- 
AGB  Commibsion—Abbitbabt  Szsbcisb  of 
Discretion. 

Should  sanitary  and  drainage  commission, 
given  discretion  in  deciding  upon  road  and 
bridge  improvements  in  Charleston  county,  un- 
der Act  Feb.  26,  1917  (30  St  at  Large,  p.  542), 
exercise  discretion  arbitrarily,  taxpayer  iprHl  be 
given  relief. 

Appeal  from  Commoii  Pleas  (Circuit  CJourt 
of  Charleston  County;  J.  W.  De  Yore,  Judge. 

Action  by  J.  K.  Nettles  against  W.  P.  Cant- 
well  and  others,  Board  of  County  C>>mmls- 


sloners  of  (Charleston  0>unty.  From  an  or- 
der refusing  to  enjoin  defendants  from  is* 
suing  bonds,  plalntlfl  appeals.  Appeal  dis- 
missed. 

Following  is  the  agreed  statement  of  fiict^ 
referred  to  In  opinion: 

It  is  agreed  that  the  following  facts  shall 
constitute  the  agreed  statement  of  facts  for 
the  hearing  of  the  petition  and  answer  in  this 
cause: 

The  plaintiff,  J.  K.  Nettles,  is  a  taxpayer  in 
the  city  and  county  of  Charleston,  and  the  de- 
fendants constitute  the  board  of  county  com- 
missioners of  Charleston  county. 

An  act  of  the  Legislature  of  South  Carolina, 
as  per  copy  attached  to  the  complaint,  was 
duly  passed  and  approved  February  26,  1917 
(30  St.  at  Large,  p.  542),  and  an  election  there- 
under held  on  the  10th  day  of  October,  1917, 
at  which  election  the  majority  voted  in  favor 
of  the  issuance  of  said  bonds. 

By  an  act  of  the  Legislature,  approved  the 
12th  day  of  February,  1918  (80  St  at  Large, 
p.  1087),  the  election  so  held  was  declared  valid 
in  all  respects,  together  with  the  bond  issue  In 
pursuance  of  said  election,  and  the  said  bonds 
were  thereby  declared  valid  in  all  respects  and 
valid  obligations  of  the  county  of  Charleston 
and  incontestable  in  the  hands  of  bona  fide  pur- 
chasers for  value. 

The  dty  of  Charleston  is  a  political  subdivi- 
sion of  Charleston  county. 

The  assessed  taxable  value  of  property  in 
Charleston  county,  according  to  auditor's  books 
for  1917,  was  $29,215,450.  The  indebtedness 
of  Charleston  county,  exclusive  of  the  dty  of 
Charleston,  was  $26,000,  as  follows: 

Bonds,  school  district  No.  l.  Santee 110.000 

Bdisto  Island   Bridge  bonds 13,000 

James  Island   Bridge  bonds ••. s,0OO 


Total     |26.0a0' 

The  assessed  taxable  value  of  property  in  the 
dty  of  CHiarleston,  according  to  assessors' 
books,  1917,  was  $22,316,315. 

The  indebtedness  of  the  city  of  Charleston 
was  the  sum  of  $5,618,000,  as  follows: 

4%    refund   bonds |S,850.000- 

4%%  refund  bonds 100.000 

&%    refund   bonds 813,500- 

I  6%    stock 23,000 

,  Sewerage     bonds.^ 831,500 

I  Waterworks    bonds 1,500,000 

Total     15.618.000 

Ih  addition  to  above  indebtedness,  Charles- 
ton school  district  which  is  comprised  within 
the  present  limits  of  the  dty  of  Charleston,  is 
authorized  by  act  of  Legislature  to  issue  $260,- 
000  of  bonds.  Under  amendment  to  Constitu- 
tion, artide  10,  S  5,  approved  January  30,  1917, 
the  limitations  imposed  by  that  section  do  not 
apply  to  this  district. 

Of  the  above  indebtedness,  $3,786,600  was 
outstanding  at  the  time  of  the  adoption  of  the 
Constitution  of  1895,  and  largely  exceeded  and 
still  exceeds  15  per  cent  of  the  assessed  taxa- 
ble value  of  property  in  the  dty  of  Charles- 
ton. 

The  sewerage  and  waterworks  bonds  are  ex- 
empt from  the  limitations  of  article  10,  |  5,  of 
the  Constitution. 
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The  assessed  yalaation  of  property  in 
Charleston  county  in  1918  was  $32,008,201,  and 
in  the  city  of  Oharleston  in  1918  was  $23,700,- 
137. 

The'  proceeds  of  the  Charleston  coonty  bonds 
will  be  used  by  the  sanitary  and  drainage  com- 
mission of  Charleston  county  in  the  construc- 
tion of  highways  in  certain  townships  in  the 
county  of  Charleston  without  any  contribution 
whatsoever  from  any  of  the  said  townships 
within  which  the  proceeds  of  said  bonds  are  to 
be  employed. 

Nathans  &  Sinkler,  of  Charleston,  for  ap- 
pellant. 

W.  Turner  Logan,  of  Charleston,  for  re- 
spondents. 

GARY,  O.  J.  This  is  an  appeal  from  an  or- 
der, refusing  to  enjoin  the  defendants  from 
issuing  bonds,  under  an  act  of  the  Legislature 
approved  the  26th  of  February,  1917,  and 
entitled: 

"An  act  to  provide  for  a  bond  issue  for 
Charleston  county,  not  exceeding  in  amount 
$275,000.00,  for  permanent  roads,  and  to  con- 
struct or  purchase  bridges,  and  to  provide  for 
sinking  fund  therefor,  and  also  for  an  election 
to  determine  the  same."  80  St  at  Large,  p. 
542. 

The  fifth  and  ^th  sections  of  the  act  are 
as  follows: 

"Sec.  5.  The  said  bonds  shall  be  turned  over 
to  the  said  sanitary  and  drainage  commission  of 
Charleston  county,  to  be  disposed  of  for  cash,* 
at  not  less  than  par,  at  such  times  and  in  -such 
amounts"  as  the  building  and  repairing  of  pub- 
lic roads  and  bridges  in  said  county  may,  in 
tbeir  discretion,  require,  "said  sale  to  be  upon 
such  notice  by  advertisement  and  competitive 
bids  as  the  said  sanitary  and  drainage  com- 
mission shall  deem  proper. 

"Sec.  6.  That  whenever  any  township  or  town- 
ships in  the  county  of  Charleston  applies  to  or 
petitions  the  said  sanitary  and  drainage  com- 
mission to  purchase  or  construct  a  bridge  for 
the  betterment  of  such  township  or  townships, 
or  to  construct  a  permanent  road  in  such  town- 
ship or  townships,  the  said  commission  shall 
have  the  right  to  use  the.  proceeds  of  said  bonds 
for  such  purposes;  provided,  that  said  town- 
ship or  townships  contribute  one-third  of  the 
building  or  buying  such  bridges  and  construct- 
ing such  roads." 

The  complaint  alleged  that  the  act  was  un- 
constitutional in  the  following  particulars: 

(1)  "Violation  of  article  10,  S  5,  in  that  the 
bonded  debt  over  and  upon  the  city  of  Charles- 
ton exceeds  15  per  cent  of  the  value  of  all  tax- 
able property  in  such  dty  as  valued  for  taxes 
by  the  state,  and  the  issue  of  said  bonds  by  the 
county  of  Charleston  will  proportionately  in- 
crease the  debt  over  and  upon  the  said  dty, 
and  the  aggregate  amount  of  the  outstanding 
debt  over  and  upon  the  county  of  Charleston 
and  the  several  political  divisions  and  munidpal 
corporation  therein  exceeds  15  per  cent,  of  the 
taxable  property  in  the  county  of  Charleston.*' 

(^  ''Violation  of  artide  10,  i  6,  in  that  act 


authorizes  the  purchasing  of  bridges,  whereas 
artide  10,  |  6,  limits  power  of  county  to  issue 
bonds  only  for  the  purpose  of  building  and  re- 
pairing roads,  buildings,  and  bridges." 

(3)  "Violation  of  article  10,  |  1,  in  that  the 
act  authorizing  the  issue  imposes  upon  certain 
townships  the  burden  of  contributing  one-third 
of  the  cost  of  buildiog  or  buying  bridges  and 
construction  of  roads  in  addition  to  the  tax  laid 
upon  such  townships  for  the  buying  or  building 
of  bridges  and  the  construction  of  roads 
throughout  the  county,  and  secures  to  other 
townships  the  purchase  or  construction  of 
bridges  and  the  construction  of  roads  within 
such  townships,  without  any  additional  contri- 
bution whatsoever.** 

(4)  "That  as  the  sanitary  and  drainage  com- 
mission of  Charleston  county  intends  to  use  the 
proceeds  of  said  bonds  in  the  construction  of 
roads  and  construction  or  purchase  of  bridges 
in  townships  where  no  application  has  been 
made  therefor,  and  without  requiring  any  con- 
tribution from  such  townships,  such  issue  will 
be  iUegaL' 


w 


The  case  was  heard  by  his  honor,  the 
circuit  judge,  on  an  agreed  statement  of 
facts,  which  will  be  reported. 

[1  ]  The  first  question  that  will  be  consider^ 
ed  Is  whether  there  was  error  on  the  part 
of  his  honor,  the  drcuit  Judge,  in  ruling  that 
the  act  was  not  in  violation  of  section  5,  art 
10,  of  the  Constitution,  which  provides  that-— 

The  bonded  debt  of  no  county,  township, 
munidpal  corporation,  or  political  division,  or 
subdivision  of  the  state,  shall  ever  exceed  8 
per  centum  of  the  assessed  value  of  all  the  tax- 
able property  therein  as  assessed  for  state  tax- 
ation. "And,  wherever  there  shall  be  several 
political  divisions  or  munidpal  corporations, 
covering  or  extending  over  the  same  territory, 
or  portions  thereof,  possessing  a  power  to  levy 
a  tax  or  contract  a  debt,  then  each  of  such  po- 
litical divisions  or  munidpal  corporations,  shall 
so  exercise  its  power  to  increase  its  debt  under 
the  foregoing  eight  per  cent  limitation  that  the 
aggregate  debt  over  and  upon  any  territory  of 
this  state  shall  never  exceed  fifteen  per  centum 
of  the  value  of  all  taxable  property  in  such 
territory,  as  valued  for  taxation  by  the  state: 
Provided,  that  nothing  herein  shall  prevent  the 
issue  of  bonds  for  the  purpose  of  paying  or  re- 
funding any  valid  munidpal  debt  heretofore 
contracted  in  excess  of  eight  per  centum  of  the 
assessed  value  of  all  the  taxable  property  there- 
to." 

The  cases  of  Todd  y.  Laurens,  48  S.  G.  395, 
26  S.  E.  682;  McCreight  v.  Camden,  49  S. 
C.  78,  26  S.  B.  984;  Lancaster  School  Dis- 
trict V.  Robinson-Humphrey  Co.,  64  S.  C.  545, 
42  S.  E.  998;  Seegars  v.  Glbbes,  72  S.  C. 
532,  52  S.  E.  586;  Bethea  v.  Town  of  Dil- 
lon, 91  S.  0.  413,  74  S.  E.  983;  LUlard  v. 
Melton,  103  S.  C.  10,  87  S.  E.  421 ;  and  Beach- 
am  y.  City  of  Greenyille,  104  S.  C.  421,  89 
S.  E.  401 — are  conclusive  of  this  question; 
and  the  exception  raising  it  is  overruled. 

[2]  The  next  question  for  consideration  is 
whether  there  was  error  in  the  ruling  that 
the  act  was   not  obnoxious   to   section  6, 
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art  10,  of  the  Gonstitutlon,  in  that  it  an* 
thoriases  the  purchasing  of  bridges ;  whereas, 
the  word  '^purchase"  Is  not  mentioned  in  that 
section  of  the  Constitution. 

The  case  of  Yemer  y.  Muller,  89  S.  O.  545, 
72  S.  B.  808,  shows  that  the  exception  rais- 
ing this  question  cannot  be  sustained. 

[3]  The  third  ground  upon  which  the  plain- 
tiff contends  that  the  provisions  of  section 
6  of  the  act  are  repugnant  to  section  1,  art 
10,  of  the  Constitution,  was  also  oyermled 
by  his  honor,  the  circuit  Judge,  and  the  next 
question  to  be  determined  is  whether  his  rul- 
ing was  erroneous. 

That  section  provides  that — 

'The  General  Assembly  shall  proride  by  law 
for  a  uniform  and  equal  rate  of  assessment  and 
taxation." 

Section  11,  art  7,  of  the  Constitution,  con- 
tains the  provision  that — 

"Each  of  the  several  townships  of  this  state 
•  •  •  shall  constitute  a  body  politic  and  cor- 
porate." 

Section  5,  art  10,  of  the  Constitution,  pro- 
vides that — 

''The  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  villag- 
es may  be  vested  with  power  to  assess  and  col- 
lect taxes  for  corporate  purposes;  such  taxes 
to  be  uniform  in  respect  to  persons  and  prop- 
erty, within  the  jurisdiction  of  the  body  impos- 
ing the  same." 

It  will  thus  be  seen  that  the  county  of 
Charleston  and  the  townships  therrtn  are 
separate  and  distinct  entities — ^no  one  of 
them  being  liable  for  the  debts  of  the  other. 
The  only  tax  imposed  by  the  act  >in  question 
is  upon  Charleston  county,  and  not  upon  the 
townships  therein. 

If  section  6  had  not  been  inserted  in  the 
act,  no  question  could  have  arisen  as  to  its 
constitutionality,  on  the  ground  that  the  tax 
was  not  uniform  in  Charleston  county.  The 
act  does  not  impose  a  tax  upon  those  town- 
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ships  in  Charleston  county,  petitioning  for 
the  preference  or  privilege  mentioned  in  sec- 
tion 6  of  the  act  upon  the  conditions  there- 
in stated.  But  even  if  a  tax  had  been  im- 
posed upon  the  townships  for  said  purpose, 
it  would  not  have  contravened  the  provisions 
of  the  Constitution  as  to  uniformity,  for  the 
reason  that  there  is  a  compliance  with  the 
requirements  of  the  Constitution,  in  this  re- 
spect whenever  the  tax  is  uniform  in  the 
particular  subdivision  of  the  state  upon 
which  it  is  imposed. 
[4,  6]  The  last  exception  is  as  follows: 

"That  his  honor  erred  in  not  holding  that  as 
the  defendants  have  admitted  that  part  of  the 
proceeds  of  said  bonds  are  to  be  used  in  the 
construction  of  roads  and  construction  or  pur- 
chase of  bridges  in  townships,  wbere  no  appli- 
cation has  been  made  therefor,  and  without  re- 
quiring any  contributions  from  such  townships, 
such  use  would  be  illegal,  and  for  that  reason 
the  said  issue  of  bonds  is  enjoined." 

No  constitutional  question  is  raised  by  this 
exception,  but  only  the  right  of  the  sanitary 
and  drainage  commission  to  exercise  its  dis- 
cretion, in  the  selection  of  the  townships, 
within  which  the  .work  shall  be  completed, 
first  If  it  should  be  made  to  appear  here- 
after that  the  commission  was  arbitrarily 
exercising  its  discretion,  so  as  to  be  preju- 
dicial to  any  of  the  taxpayers  of  Charles- 
ton county,  such  taxpayers  would  be  entitled 
to  relief.  But  the  exercise  of  this  discretion 
does  not  in  any  respect,  involve  the  con- 
stitutionality of  the  bonds,  which  must  be 
placed  in  the  hands  of  the  commission  be- 
fore its  discretion  can  be  exercised.  Nor  is 
there  any  necessary  conflict  between  the 
provisions  of  section  6  of  the  act  and  the 
exercise  of  the  discretion  conferred  by  sec- 
tion 5  on  the  commission,  as  to  where  the 
work  should  flrst  be  completed. 

Appeal  dismissed. 

HYDRICK,  WATTS,  FRASBR,  and  GAGB, 
JJ.,  concur. 
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STATE  V.  JOSEY.    (No.  10217.) 

<8u;)Teme  Conrt  of  South  Carolina.    Jane  24, 

1919.) 

1.  CBIMTRAL  XiAW   ^=>700-"PBOSSCimNO  At- 

T0BNET8  —  Duties -*  Request  fob  Vebdict 

roB  Lebseb  Offense. 
In  a  criminal  prosecution,  the  folidtor  for 
the  state  has  not  only  the  right,  bnt  is  under 
the  duty,  of  asking  for  a  verdict  for  a  lesser 
offense  than  that  for  which  defendant  is  in- 
dicted, if  in  his  judgment  the  facts  and  circum- 
stances do  not  warrant  a  conviction  for  the 
4(reater  offense* 

2,  Cbiminai.    Law    ^=>1171(1)  —  Appeal  — 
Bight  to  Allege  Bbbob, 

One  indicted  for  murder  and  convicted  of 
manslaughter  at  the  request  of  the  state's  so- 
licitor cannot  complain  that  the  solicitor  did  not 
ask  for  a  verdict  of  murder. 

Appeal  from  Common  Pleas  Circuit  Court 
ot  Blarlboro  County;  T.  S.  Sease,  Judge. 

William  Josey  was  convictedLof  manslaugh- 
ter, and  he  appeals.    Affinned. 

Townsend  &  Rogers,  of  Bennettsville^  tor 
Appellant. 

J.  Monroe  Spears,  SoL,  of  Darlington,  for 
the  State. 


WATTS,  J.  The  def^dant  was  indicted 
fOr  murder  and  convicted  of  manslaughter. 
After  sentence  he  appeals,  and  by  six  ex- 
-ceptions  imputes  error  and  seeks  reversal. 
Exceptions  1,  2,  4,  and  6  impute  error  in 
his  honor's  charge  to  the  jury.  The  charge, 
MS  a  whole,  is  free  from  error.  His  honor 
stated  the  law  clearly  and  fully  from  every 


angle  of  tbe  case.  Hd  charged  the  law  of 
manslaughter  and  self-defense  fully,  as  ap- 
plicable to  the  ftieta  of  the  case,  and  the 
defendant  cannot  complain  that  he  was  pr^ 
udieed  thereby.  The  solicitor  did  not  ask 
for  a  conviction  of  murder,  and  so  stated 
to  the  court 

[1,  2]  The  solicitor  not  only  has  the  right, 
but  it  is  his  duty,  to  asdc  for  a  verdict  for  a 
lesser  offense  than  that  for  which  the  defend- 
ant is  indicted,  if  in  his  judgment  the  facts 
and  circumstances  do  not  in  his  judgment 
warrant  a  conviction  f6r  the  greater  offense. 
In  this  case,  defendant  was  indicted  for  mur- 
der. When  all  of  the  evidence  was  in,  the 
solicitor  announced  that  he  would  not  ask 
for  a  conviction  of  murder,  but  would  ask 
for  that  of  manslaughter.  It  was  th^i  left 
to  the  jury  to  say  whether  he  was  guilty  of 
manslaughter,  or  whether  defendant  took 
the  life  of  the  deceased  under  such  drcum- 
stanoes  as  excused  him  tmder  the  law  of  self- 
defense.  He  cannot  complain  that  the  solici- 
tor did  not  ask  for  a  verdict  of  murder.  The 
defendant  undoubtedly  killed  the  deceased, 
for  his  testimony  alone  wbuld  establish  that 
fact,  without  the  evidence  of  the  other  wit- 
nesses. The  solicitor  had  the  right,  and  it 
was  his  duty,  to  exercise  his  best  judgment 
and  dUcretlon.  He  was  clearly  within  his 
rights  as  the  sworn  representative  of  the 
state.  The  defendant  got  a  fair,  impartial 
trial,  and  the  facts  of  the  case  fully  sustain 
the  verdict,  and  the  errors  complained  of  by 
the  exceptions  cannot  be  sustained. 

All  exceptions  are  overruled,  and  Judgment 
affirmed. 

GARY,  O.  Jn  and  HYDBICK,  FRASEB, 
and  GAGB,  JJ.,  concur. 
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(Supreme  Court  of  Sonth  Carolina.    June  24, 

1819.) 

1.  Tbiai.  ^s»26(K1)  —  RsQuxsnBD  Inbtbuo- 

TIONS. 

Refusal  to  i^ve  requested  charge,  covered 
by  general  charge  given  by  court,  is  not  error. 

2.  Sales  ^s»201(4)— Djeliyebt  to  Oabbisb— 
Damage  in  Tbansit. 

Where  goods  are  sold  f.  o.  b.  certain  station, 
seller's  delivery  to  carrier  at  such  station  con- 
stitutes delivery  to  buyer,  and  buyer  is  liable  for 
full  purchase  price,  regardless  of  damage  to 
goods  in  transit. 

8.  Saijes  ^=3^268(2)— Latent  Dbfecf— LiabUt 
ITT  or  BUTBB— Inspection  bt  Agent. 

Where  buyer  ordered  tank  to  be  exact  dupli- 
cate of  that  furnished  third  party,  and  tliird 
party  as  buyer's  agent  inspected  tank  and  pro- 
nounced it  an  exact  duplicate,  seller  is  not  en- 
titled to  full  contract  price,  where  tank  had 
latent  defect,  since  it  might  have  been  a  dupli- 
cate and  yet  defective ;  buyer  being  entitled  to 
sound  article  fit  for  purposes  for  which  it  was 
bought 

Appeal  from  Ck)mm<m  Pleas  Circuit  Court 
of  Oconee  Ck)unty;  James  S2.  Peurifoy,  Judge. 

Action  by  the  Standard  Boiler  &  Plate 
Iron  Company  against  W.  S.  Brock.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Following  is  court's  charge  and  plain- 
tiff's requested  charges,  referred  to  in  opin- 
ion: 

This  is  a  suit  by  the  SUndard  BoOer  & 
Plate  Iron  Company  against  W.  S.  Brock,  do- 
ing business  under  the  style  and  firm  name  of 
W.  S.  Brock  ft  Co.  The  plaintiff  alleges  that 
it  is  a  corporation  under  the  laws  of  the  state 
of  Ohio,  and  that  the  defendant  is  doing  busi- 
ness in  the  town  of  Seneca,  in  tills  county  and 
state;  that  on  or  about  the  8th  day  of  April, 
1915,  the  plaintiff  sold  him  certain  goods,  to 
wit,  one  10  by  80,  two-compartment  oil  stoiv 
age  tank,  and  also  one  set  of  structural  steel 
supports  for  the  tank,  of  the  value  of  $530; 
that  he  paid  $400  on  it,  but  that  there  is  now 
due  the  sum  of  $130,  which  he  refuses  to  pay, 
and  the  plaintiff  asks  for  judgment  at  your 
hands  for  the  sum  of  $130.  Now,  the  defend- 
ant, W.  S.  Brock  ft  Co.  answer  that  complaint 
and  admit  that  they  bought  the  tank,  and  they 
paid  $400  on  it,  but  tiiey  claim  the  tank  was 
defective  and  imperfect  by  reason  of  leaks, 
and  it  was  unfit  and  remains  unfit  for  the  pur- 
pose for  which  he  bought  it,  and  he  claims  that 
the  price  he  paid  for  it  was  more  than  what  the 
tank  was  worth.  He  claims  that  he  is  not  in- 
debted to  the  plaintiff  in  the  sum  of  $130,  and 
asks  that  you  dismiss  the  complaint.  Now,  the 
plaintiff  replies  to  that  answer  and  alleges  that 
the  tank  was  sold  to  defendant,  W.  S.  Brock 
ft  Co.,  f.  o.  b.  Niles,  Ohio,  according  to  all  par- 
ticulars of  the  specifications  of  the  defendant s 


order,  and  that,  if  there  are  now  any  defects 
in  the  tank  they  are  due  to  other  causes  than 
any  failure  on  the  part  of  the  plaintiff  to  com- 
ply with  its  part  of  the  order.  So  then,  Mr. 
Foreman  and  gentlemen,  the  issue  is  here  left 
for  you  to  decide.  The  burden  is  on  the  plain- 
tiff to  prove  the  allegations  of  the  complaint 
by  the  greater  weight  of  the  evidence.  Like- 
wise, where  the  defendant  puts  up  an  affirma- 
tive defense,  in  this  case  where  he  pleads  there 
has  been  failure  of  consideration,  then  the  bur- 
den is  on  him,  Brock  ft  (^.,  to  prove  this  de- 
fense by  the  greater  weight  of  the  evidence. 
Now,  Mr.  Foreman  and  gentlemen  of  the  jury, 
a  sound  price  guarantees  a  sound  commodity  in 
this  state.  Where  you  pay  a  sound  price  for 
a  sound  article  you  ought  to  get  a  sound  article, 
and  if  you  should  find  in  this  case  that  this 
price  was  a  sound  price  for  a  sound  article,  and 
if  you  should  find  that  when  the  tank  was  de- 
livered to  the  railroad  company  at  Niles,  Ohio, 
it  was  defective  and  not  what  it  was  repre- 
sented to  be,  and  that  it  was  not  fit  for  the 
purposes  for  which  it  was  bought,  then  the 
plaintiff  ought  to  make  it  good,  and  the  defend- 
ant would  not  have  to  pay  more  than  a  rea- 
sonable price  for  the  article  that  he  got  if  it 
was  defective,  as  I  stated,  when  it  was  delivered 
to  the  carrier,  the  railroad  company,  at  Niles, 
Ohio. 

I  charge  you  further  that  if  there  is  a  latent 
-defect— a  defect  that  could  not  ordinarily  be 
seen— the  seller  would  be  under  obligations  to 
make  it  good.  I  charge  you  further,  Mr.  Fore- 
man and  gentlemen,  that  if  you  should  find  that 
this  tank  was  in  good  order,  in  good  condition, 
when  it  was  delivered  to  the  railroad  company 
at  Niles,  Ohio,  and  if  you  should  find  that  it 
was  damaged  in  transit  by  the  railroad  compa- 
ny, or  in  any  way  after  it  was  delivered  to 
the  railroad  company,  that  was  a  delivery  to 
Mr.  Brock,  and  if  you  should  find  that  it  was 
injured  or  damaged  while  in  the  possession  of 
the  railroad  company,  then  you  could  not  hold 
this  company  responsible  for  the  injury.  If 
it  was  damaged  in  the  possession  of  the  rail- 
road company,  then  Mr.  Brock  would  have  a 
suit  or  claim  for  any  loss  or  damage  that  ho 
suffered  while  it  was  in  the  hands  of  the  rail- 
road company,  against  the  railroad  company, 
and  would  have  no  right  fo  deduct  any  amount 
from  the  purchase  price  if  there  was  an  in- 
jury while  in  the  hands  of  the  railroad  company. 
Likewise,  I  charge  you  that  if  you  find  that 
the  tank  was  injured,  and  that  the  defect  or 
injury  arose  while  unloading  or  after  being  un- 
loaded by  Mr,  Brock,  his  agents  or  servants 
in  unloading  it,  why,  of  course,  the  law  would 
hold  Mr.  Brock  responsible  for  the  full  price  he 
agreed  to  pay,  and  he  would  have  no  right  to 
deduct  any  amount  for  any  loss  or  damage 
that  was  caused,  if  there  was  any  caused,  by 
himself,  or  by  his  agents  and  servants,  but  he 
would  be  bound  to  pay  the  full  amount  he 
agreed  to  pay. 

I  further  charge  you,  Mr.  Foreman  and  gen- 
tlemen, that  if  Mr.  Brock  had  an  agent,  and 
that  agent  inspected  the  tank,  and  if  that  agent 
accepted  that  tank  after  inspection,  and  Mr. 
Brock  accepted  it  with  the  full  knowledge  of  the 
condition  that  it  was  in,  then  he  would  be  bound 
to  pay  the  price  he  agreed  to  pay,  unless  there 
was  a  latent  defect  in  the  tank  that  could  not 
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have  been  seen  hy  the  use  of  ordinary  care. 
In  other  words,  if  Mr.  Brock  had  an  agent 
inspect  it,  but  if  there  were  a  latent  defect  in 
the  tank  that  could  not  have  been  seen,  still  the 
company,  would  be  bound  to  make  it  good,  if 
there  was  a  latent  defect  and  the  tank  did 
not  come  up  to  the  representation  made  for  it, 
for  which  it  was  purchased,  and  for  which  the 
sound  price  would  guarantee.  So  then,  Mr. 
Foreman  and  gentlemen,  there  isn't  very  much 
law  in  it.  It  is  simply  a  question  for  you  to 
determine  what  is  right  and  just  under  the 
testimony  and  under  the  law.  Now,  you  have 
heard  the  testimony  and  I  have  given  you  the 
law.  I  will  repeat  it:  If  you  find  that  the 
tank  was  defective  as  alleged  in  the  defense,  in 
the  answer  by  Mr.  Brock,  when  it  was  deliver- 
ed to  the  railroad  company,  when  it  left  the 
hands  of  the  plate  Iron  company,  if  it  was  de- 
fective then,  why,  of  course,  the  plaintiff  ought 
to  make  it  good,  any  defect  that  was  there, 
and  he  would  not  be  bound  to  pay  more  than 
a  reasonable  price  for  the  article  that  he  re- 
ceived in  its  defective  condition,  if  you  find  it 
was  defective  when  delivered  to  the  railroad; 
but  if  you  find  that  it  was  delivered  to  the 
railroad  in  good  condition,  and  that  its  injury, 
if  it  was  injured,  resulted  after  it  left  the 
company  and  was  turned  over  to  the  railroad, 
or  after  it  was  received  in  the  hands  of  Mr. 
Brock,  or  his  servants  or  agents,  the  boiler 
and  plate  company,  of  course,  would  not  be  re* 
sponsible  for  that,  and  Mr.  Brock  would  have 
to  pay  the  amount  he  agreed  to  pay.  So  you 
have  heard  the  testimony,  and  it  is  for  you 
to  determine  whether  it  was  in  good  condition, 
whether  it  was  injured  or  defective,  when  de- 
livered by  it  to  the  railroad  company.  You 
do  simply  justice  under  the  testimony  and  law. 
You  will  write  your  verdict  on  the  back  of  this 
paper  entitled  ''Summons  and  Complaint,"  and 
if  you  find  the  plaintiff  is  entitled  to  recover, 
you  will  say,  "We  find  for  the  plaintiff  so  many 
dollars,"  writing  it  out  in  words  and  not  in 
figures,  an  amount  not  exceeding  one  hundred 
and  thirty  dollars.  You  can't  find  more  than 
he  asks  for,  and  then  sign  your  name  as  fore- 
man. If  you  should  find  that  the  defendant 
has  proven  to  you  by  the  greater  weight  of  the 
evidence  that  the  plaintiff  ought  not  to  recov- 
er, under  the  law  as  I  have  charged  you,  then 
the  form  of  your  verdict  would  be:  "We  find 
for  the  Defendant."  Sign  your  name  as  fore- 
man. Now,  you  may  take  these  letters  with 
you,  and  all  the  exhibits,  into  the  room.  Mr. 
Foreman  and  gentlemen,  as  soon  as  you  have 
agreed  on  a  verdict,  seal  it  up  in  this  envelope 
and  put  in  your  pocket 

At  the  conclusion  of  the  charge,  plaintiff's 
counsel  requested  in  writing  the  following  spe- 
cial charge: 

(1)  The  testimony  shows  that  this  was  an 


f.  o.  b.  shipment,  Niles,  Ohio.  So,  as  a  mat- 
ter of  law,  when  the  tank  and  supports  were 
placed  on  board  the  common  carrier  at  Niles* 
Ohio,  it  was  equivalent  to  a  delivery  to  the 
consignee,  as  the  carrier  was  his  agent 

(2)  And  if  you  find  that  there  was  not  an 
express  agency  on  the  part  of  the  Texas  compa- 
ny in  behalf  of  the  defendant,  W.  S.  Brock,  then 
I  charge  you  there  may  be  an  implied  agency 
as  binding  in  all  respects.  And  if  you  find  there 
was  an  implied  agency  here,  and  that  the  Texas 
company's  authorized  inspector  inspected  and 
accepted  the  tank  as  being  in  all  respects  "an 
exact  duplicate  of  the  Texas  company's  tank,** 
and  in  all  respects  a  compliance  with  defend- 
ant's order,  then  your  verdict  must  be  for  the 
plaintiff. 

S.  M.  Wolfe,  of  Columbia,  and  B.  L.  Hem- 
don,  of  WalhaUa,  for  appellant 
It  T.  Jaynes,  of  Walhalla,  for  respondent 


WATTS,  J.  This  was  an  action  to  recov- 
er a  balance  of  $130,  alleged  to  be  due  by 
defendant  to  plaintiff,  on  account  for  one 
two-compartment  oil  storage  tank  and  steel 
structural  supports,  sold  by  the  plaintiff  to 
defendant  for  the  sum  of  $530,  and  on 
which  a  payment  was  made  of  $400  prior  to 
the  commencement  of  the  action.  Defend- 
ant pleads  a  failure  of  consideration.  The 
cause  was  tried  before  Judge  Penrifoy  and 
a  Jury  at  the  March  term  of  court,  1918,  for 
Oconee  county,  and  resulted  in  a  yerdict  in 
favor  of  the  defendant.  At  the  conclusion 
of  the  testimony,  plaintiff's  counsel  moved 
for  a  directed  verdict  on  behalf  of  plaintiff, 
which  was  refused.  After  entry  of  Judg- 
ment, plaintiff  appealed,  and  alleged  error 
in  refusing  to  direct  verdict  as  moved  for, 
and  from  the  court's  refusal  to  charge  plain- 
tiff's request. 

[1-3]  The  exception  cannot  be  sustained. 
The  first  request  was  covered  by  his  honor 
in  his  general  charge.  His  honor  charged 
fully  the  law  applicable  to  the  case,  and  we 
think  his  charge  was  free  from  error.  The 
plaintiff  might  have  furnished  an  exact 
duplicate  of  those  buUt  by  itself  by  the 
same  company,  and  yet  it  might  have  been 
defective,  and  we  see  no  error  on  the  part 
of  his  honor  as  complained  of. 

The  exceptions  are  overruled,  and  Judg- 
ment affirmed. 

GARY,  C.  J.,  and  HYDRIOK,  FRAS£K. 
and  GAGE,  JJ.,  concur. 
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(125  Va.  139) 

JOHNSON  et  al.  t.  LAKE  DRUMMOND 
CANAL  &  WATER  CO.  et  aL 

(Supreme  Court  of  Appeals  of  Yirgiuia*    June 

12, 1919.) 

EuiNENT  Domain  ^=:>319  —  Canal  Fran- 
chise —  Condition  of  Ubb  by  Abutting 
OwNEBS— Abandonment  with  Consent  of 
Common  wealth. 

The  right  of  free  use  by  owners  of  abutting 
lands  by  Act  Feb.  9,  1839  (Laws  1839,  c  145), 
made  a  condition  of  the  right  thereby  granted 
to  condemn  land  for,  and  operate,  a  canal,  while 
constituting  an  affirmative  easement,  the  fran- 
chise constituting  the  servient  estate,  continues 
only  so  long  as  the  condition  remains  imposed 
on  the  franchise;  and  there  being  no  grant 
to  nor  contract  with  such  abutting  owners,  the 
canal  company  may,  with  consent  of  the  com- 
monwealth, abandon  exercise  of  the  franchise  in 
part,  and  grant  a  railroad  right  to  construct  a 
bridge  across  the  canal,  making  navigation  at 
the  point  impossible;  and  this  though  prior 
to  construction  of  such  canal,  such  lands  had 
access  to  deep-water  navigation,  which  was  cut 
off  by  the  canal,  and  though  the  contemplated 
future  status  of  continued  free  use  may  have 
affected  the  quantum  of  damages  in  condemna- 
tion for  the  land  for  the  canal. 

Appeal  from  Circuit  CJourt,  Norfolk  CJounty. 

Suit  by  W.  S.  Johnaaa  and  others  against 
the  Lake  Dmmmond  Canal  &  Water  Com- 
pany and  others.  Bill  dismissed,  and  com- 
plainants appeaL    Affirmed. 

The  bill  in  this  cause  is  as  follows: 

''Humbly  complaining,  show  unto  your  honor 
your  orators,  W.  S.  Johnson,  T.  B.  Johnson, 
and  William  H.  Deal,  who  sue  for  the  benefit  of 
themselves,  and  all  other  persons  similarly  sit- 
uated who  may  desire  to  become  parties  to,  and 
will  contribute  to,  the  costs  of  this  suit*  the 
facts  following: 

"(I)  That  the  said  W.  S.  Johnson,  T.  B. 
Johnson,  and  William  H.  Deal  are  the  owners 
separately  of  five  separate  tracts  of  land  situ- 
ate in  Norfolk  county,  Va.,  and  abutting  in  part 
on  what  is  known  as  the  Gilmerton  Cut  of  the 
canal  formerly  belonging  to  the  Dismal  Swamp 
Canal  Company  and  more  recently  belonging 
to  the  Lake  Drummond  Canal  &  Water  Com- 
pany, one  of  the  defendants  herein. 

"^)  That  the  said  Gilmerton  Cut  is  the  por- 
tion of  the  canal  formerly  belonging  to  the  Dis- 
mal Swamp  Canal  Company  and  more  recently 
belonging  to  the  said  Lake  Drummond  Canal  & 
Water   Company   that   runs  from   the   former 
nortibem    termination   of    the    Dismal    Swamp 
Canal  in  Deep  creek  in  Norfolk  county  to  the 
Southern  Branch  of  the  Elizabeth  river  at  or 
near  GOmerton  in  Norfolk  county.     The  exact 
location  of  said  cut  is  shown  by  a  topographic 
sheet,  filed  herewith  as  a  part  of  this  bill  mark- 
ed S,  on  which  the  said  Gilmerton  Cut  portion 
of  the  canal  is  designated  by  the  line  from  the 
letters  A  to  B,  which  letters  have  been  placed 
in  ink  on  said  topographic  sheet,  and  the  lands 
of  your  orators  are  situate  on  both  sides  of,  and 


abut  on,  said  Gilmerton  Cut  portion  of  said 
canal  as  shown  on  said  topographic  sheet 

"(3)  That  the  Lake  Drummond  Canal  &  Wa- 
ter Company,  one  of  the  defendants  herein,  in 
whom  is  the  ownership  of  said  Gilmerton  Cut 
portion  of  said  canal,  is  the  successor  in  title 
to  all  the  charter  rights,  privileges,  franchises, 
and  properties  formerly  belonging  to  the  Dis- 
mal Swamp  Canal  Company,  and  as  such  suc- 
cessor is  subject  to  all  the  obligations,  liabili- 
ties, and  duties  of  the  said  Dismal  Swamp  Ca- 
nal Company. 

"(4)  That  the  said  Dismal  Swamp  Canal 
Company  was  chartered  on  the  1st  day  of  De- 
cember, 1787,  by  the  General  Assembly  of  Vir- 
ginia under  an  act  entitled  'An  act  for  cutting 
a  navigable  canal  from  the  waters  of  the  Eliza- 
beth river,  in  this  state,  to  the  waters  of  Pas- 
quotank river  in  the  state  of  North  Carolina,* 
and  by  section  11  it  was  provided: 

"  'That  the  said  canal  and  works  to  be  erect- 
ed thereon  in  virtue  of  this  act,  and  the  cause- 
ways, when  completed,  shall  forever  hereafter 
be  esteemed  and  taken  as  public  highways,  free 
for  the  transportation  of  all  goods,  wares,  com- 
modities, or  produce  whatsoever,  and  for  trav- 
eling, on  payment  of  the  tolls  imposed  by  this 
act,  and  no  other  toll  or  tax  whatever,  for  the 
use  of  the  water  of  the  said  canal,  and  the 
works  thereon  erected,  or  the  causeways,  shall 
at  any  time  hereafter  be  imposed  by  both  or 
either  of  the  states,  subject,  nevertheless,  to 
such  restrictions  as  the  Legislatures  of  the  said 
states  may  concur  in,  to  prevent  the  importation 
of  prohibited  goods,  or  to  prevent  fraud  in  evad- 
ing the  payment  of  duties  imposed  in  both  or 
either  of  the  said  states,  on  goods  imported  into 
either  of  them.'    •    •    • 

"That  the  states  referred  to  in  said  section 
11  of  said  act  are  the  states  of  North  Carolina 
and  Virginia,  which  said  states  acted  jointly 
and  together  in  the  creation  of  said  canal,  as 
will  appear- from  the  act  of  the  1st  of  Decem- 
ber, 1787,  herein  referred  to. 

"(5)  That  that  portion  of  the  canal  known 
as  the  Gilmerton  Cut,  hereinabove  mentioned, 
was  constructed  and  built  and  maintained  under 
the  act  of  the  General  Assembly  of  Virginia 
passed  February  9,  1839,  which  is  in  the  words 
and  figures  following: 

**  'Whereas  doubts  have  arisen  as  to  the  true 
construction  of  the  "act  authorizing  the  Dismal 
Swamp  Canal  Company  to  open  a  navigable 
communication  between  the  canal,  and  the  near- 
est navigable  part  of  the  Northwest  river,  and 
for  other  purposes,"  passed  January  the  twenty- 
ninth,  eighteen  hundred  and  eighteen,  for  rem- 
edy whereof. 

**  *1,  Be  it  enacted  by  the  General  Assembly, 
that  the  said  act  shall  be  deemed  and  taken  as 
giving  full  power  and  authority  to  the  president 
and  directors  of  the  Dismal  Swamp  Canal  Com- 
pany, to  make  a  sufficient  outlet,  or  canal,  from 
or  near  the  present  northern  termination  of  the 
said  Dismal  Swamp  Canal,  in  Deep  creek,  to 
some  place  on  the  Southern  branch  of  the  Eliz- 
abeth river,  below  the  mouth  of  Deep  creek; 
and  that  the  condemnation  of  lands  necessary 
for  such  purpose,  shall  be  made  in  Uie  manner, 
and  upon  the  principles  prescribed  in  the  char- 
ter of  the  said  Canal  Company ;  and  full  power 
and  authority  are  hereby  given  to  the  president 
and  directors  of  the  company,  to  make  the  said 
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outlet  or  canal,  as  aforesaid,  and  to  condemn 
the  lands  necessary  for  that  purpose,  in  manner 
aforesaid. 

*'  '2.  And  be  it  further  enacted,  that  the  presi- 
dent and  directors  of  the  said  company  shall 
be,  and  they '  are  hereby,  authorized  and  em- 
powered to  erect  a  lock,  or  locks,  on  the  said 
outlet  or  canal,  of  sufficient  dimensions,  and 
suitable  for  vessels  navigating  the  said  Dismal 
Swamp  Canal. 

"'3.  And  be  it  further  enacted,  that  the  act 
passed  on  the  second  day  of  February,  eighteen 
hundred  and  Uiirty-eight,  entitled  "An  act  to 
authorize  the  erection  of  a  lock  and  dam  in  Deep 
creek,  by  the  President  and  Directors  of  the 
Dismal  Swamp  Canal  Company,"  shall  be  so 
construed,  as  to  leave  the  erection  of  said  lock, 
to  the  discretion  of  the  said  president  and  di- 
rectors, anything  in  said  act,  to  the  contrary 
notwithstanding:  Provided,  however,  thai  ike 
outlet  and  loch,  or  looks,  ichich  the  said  oom^ 
ptmy  may  oauee  to  "be  oonstruded  under  thie 
oat,  $haU  he  free  for  tdl  vessels,  loats,  Ughters 
and  rafts  of  timber  the  proprietors  of  iohich, 
reside,  or  own  lands,  upon  said  outlet,  or  Deep 
oreeh,  to  pass  and  repass,  free  of  any  charge 
of  t<M  or  tonnage,  at  all  times,  token  it  can  he 
safe  to  open  said  lock  or  locks;  and,  if  any 
such  vessels,  boats,  Ughters  or  rafts  of  timber, 
shail  he  detained  or  hindered  in  passing  the 
same,  through  any  fault  or  neglect  of  said  com^ 
pony,  their  agents  or  servants,  the  said  company 
shall  be  lial>le  for  aU  injury  or  damage  sustained 
thereby,  to  be  recovered  by  toarrant,  petition  or 
action  at  law,  according  to  the  extent  of  dam- 
age sustained  as  the  case  tiuii/  beJ* 

"(6)  That,  before  the  construction  of  the  OH- 
merton  Cut  portion  of  said  canal,  the  lands  now 
owned  by  your  orators  bordered  on,  or  were  in- 
terseoted  by,  navigable  creeks  or  streams  reach- 
ing deep  water,  and  by  which  access  to  and 
front)  said  lands  by  water  was  had.  These  navi- 
gable creeks  and  streams  were  com4>leiely  de- 
stroyed, and  access  to  deep  water  through  them 
to  and  from  said  lands  was  completely  shut 
off  by  the  construction  of  said  Oimerton  Cut 
portion  of  said  canal,  and  the  only  remaining 
outlet  fronu  said  lands  to  deep  water  thereafter 
was,  and  is,  through  said  OUm^rton  Out;  that 
the  lands  of  your  orators  are  among  the  lands, 
the  proprietors  of  which  are  entitled  to  pass 
and  repass,  free  of  any  charge  of  toll  or  ton- 
nage, at  all  times  through  said  Cfilmerton  Cut, 
with  their  vessels,  boats,  lighters,  and  rafts  of 
timber,  as  provided  in  section  S  of  the  act  last 
above  quoted,  and  their  lands  are  among  the 
lands  for  the  proprietors  of  ufhich  it  is  provided 
in  said  section  S  of  tlie  act  last  above  quoted 
that  said  ChUmerton  Cut  should  be  free  for  all 
vessels,  boats,  lighters,  and  rafts  of  timber. 
Your  orators  are  advised  and  believe  that  sec- 
tion 3  of  said  act  was  enacted  for  the  very  rea- 
son that  access  to  deep  water  from  the  lands 
abutting  on  said  canal,  among  which  are  their 
lands,  would  be  entirely  destroyed  by  the  con- 
stritfction  of  said  Gilmerton  Cut,  and  that  the 
only  means  of  access  remaining  to  them  would 
be  through  said  canal,  which,  it  was  contem- 
plated, would  forever  furnish  the  proprietors  of 
said  lands  the  means  of  access  to  deep  water. 

"(7)  That  the  said  Qilmerton  Cut  was  com- 
pleted  soon  after  the  passage  of  the  said  act  of 
18S9,  and  has  ever  since  been  maintained  as  a 
canal  and  as  an  avenue  of  public  navigation, 


trade,  and  commerce  In  the  carriage  of  vesaela^ 
passengers,  and  freight,  and  has  been  used  by 
your  orators  and  others  for  the  greater  portion 
of  that  time  as  a  mteans  of  reaching  deep  water 
from  their  lands,  and  the  fact  that  their  landa 
have  had  this  deep-water  access  through  said 
canal  has  added  greatly  to,  and  does  stiU  add 
greatly  to,  the  value  of  said  lands,  and  the  avail- 
ability of  the  same  for  farming  purposes^  tf^id^ 
are  the  only  purposes  to  whioh  said  lands  earn 
be  put,  and  if  your  orators  are  shut  off  from  ao* 
cess  to  deep  water  through  said  Gilmerton  Cut, 
they  will  suffer  great  and  irreparabls  damage, 
their  lands  will  be  much  lessened  in  value,  and 
the  ewpense  of  their  farming  operations  wiU  he 
greatly  increased, 

*\S)  That  by  an  act  of  the  General  Aasembly 
of  Virginia  passed  on  March  17,  1851,  the  Nor- 
folk &  Petersburg  Railroad  Company  was  grant- 
ed a  right  to  cross  a  portion  of  the  OiUaerton 
Cut  of  said  canal,  and  by  section  6  thereof  It 
was  provided: 

'*  U  The  said  Norfolk  ft  Petersbarg  Railroad 
shall  not  cross  the  southern  branch  of  Slica* 
beth  river  below  the  mouth  of  the  Dismal 
Swamp  Canal;  and  where  the  said  road  shall 
cross  the  said  canal  and  the  southern  and  eas^ 
em  branches  of  the  Elizabeth  river,  shall  be 
provided  with  suitable  drawbridges,  so  as  in  no 
manner  to  hinder,  obstruct  or  d^ay  the  pas- 
sage of  any  steamboat,  vessel,  lighter  or  raft 
passing  up  or  down  the  said  canal  or  either  of 
the  said  branches;  and  if  any  of  the  inoon- 
veniences  herein  intended  to  be  provided  against 
shall  result  from  the  construction  of  said  road, 
the  same  shall  be  dedared  a  nuisance,  and  abat- 
ed as  such  by  the  circuit  court  of  the  county 
having  jurisdiction  tiierein.' 

"(9)  That  on  the  20th  day  of  March,  1916, 
an  act  was  passed  by  the  General  Assembly  of 
Virginia  in  the  words  and  figures  following,  to 
wit: 

*'  '1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia,  that  so  much  of  section  six  of  the 
act  passed  March  seventeenth,  dghteen  hundred 
and  fifty-one,  as  required  the  Norfolk  &  Peters- 
burg Railroad  Company,  now  a  part  of  the  Nor- 
folk &  Western  Railway  Company,  to  provide 
a  drawbridge  where  its  road  crossed  the  Dismal 
Swamp  Canal,  and  declared  that  if  any  of  the 
inconveniences  therein  intended  to  be  provided 
against  should  result  from  the  construction  of 
the  road  the  same  should  be  declared  to  be  a 
nuisance  and  be  abated  as  such,  be  and  the  same 
is  hereby,  repealed.' 

"(10)  That  the  Norfolk  &  Western  Raflway 
Company  is  the  successor  of  the  Norfolk  & 
Petersburg  Railroad  Company,  and  as  such  is 
entitled  to  the  rights  and  privileges,  and  is  sub- 
ject to  the  obligations  and  liabilities  of  the 
Norfolk  &  Petersburg  Railroad -Company,  and 
the  said  Norfolk  &  Petersburg  Railroad  Com- 
pany and  the  Norfolk  &  Western  Railway  Com* 
pany  until  the  present  time  have  maintained 
and  operated  a  drawbridge  over  and  across  said 
Gilmerton  Cut,  near  Gilmerton,  and  at  the  point 
shown  on  the  topographic  sheet  filed  herewith  as 
Exhibit  S. 

"(11)  Tour  orators  are  informed  and  bdieve^ 
and  therefore  aver,  that  the  Norfolk  ft  Westers 
Railway  Company  proposes  to  discontinue  the 
use  of  its  said  drawbridge,  and  In  lieu  thereof 
proposes  to  construct  a  permanent  fill,  bridge,  or 
other  obstruction  in  the  Gilmerton  Cut  portion 
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of  said  canal  near  or  at  the  place  now  occupied 
by  the  said  drawbridge,  and  yonr  orators  aver 
that  the  said  Norfolk  ft  Western  Hallway  Com- 
pany and  the  Norfolk  ft  Peteiaburg  Railroad 
Company  are  now  engaged  m  the  construotion 
of  the  said  bridge  or  fill  and  in  obstructing  said 
Gilmerton  Cut  portion  of  said  canal  with  the 
same. 

"(12)  That  the  construction  of  the  said  bridge 
or  fill  will  interfere  with  the  rights  of  your  ora- 
tors in  the  use  and  enjoyment  of  said  canal 
and  make  impossible  the  navigation  and  use 
thereof  by  them  with  vessels,  rafts,  lighters, 
etc^  and  will  deprive  your  orators  of  the  rights 
conferred  upon  tbem  under  the  laws  hex«inbe- 
fore  quoted,  and  will  work  irreparable  injury  to 
your  orators  in  the  transportation  of  the  prod- 
ucts of  their  lands  through  said  Gilmerton  Cut 
of  said  canal,  and  will  lessen  very  much  the 
value  of  the  lands  owned  by  your  orators. 

"(13)  That  the  said  act  of  the  Legislature  ap- 
proved March  20,  1916,  hereinabove  quoted,  in 
so  far  as  it  undertakes  to  permit  the  Norfolk  ft 
Western  Railway  Company  to  cross  the  Gilmer^ 
ton  Cut  portion  of  said  canal  by  means  of  a 
permanent  embankment  or  bridge,  which  ob- 
structs the  free  and  uninterrupted  navigation 
and  use  of  the  said  canal  by  your  orators,  is  un- 
constitutional and  is  contrary  to  the  Constitu- 
tion of  the  United  States  and  the  Constitution 
of  the  state  of  Virginia,  because  it  destroys  the 
rights  of  your  orators  in  said  canal  and  in  the  I 
navigation  of  the  same  conferred  on  them  by 
the  acts  aforesaid  without  due  process  of  law 
and  without  making  any  compensation  to  them 
whatsoever  fw  the  destruction  of  said  rights. 

"(14)  That  the  use,  maintenance,  and  con- 
struction of  the  proposed  bridge,  fill,  or  other 
obstruction  across  said  Gilmerton  Cut  portion 
of  said  canal  so  being  made  by  the  Norfolk 
ft  Western  Railway  Company  will  interfere 
with  the  navigation  of  the  said  canal  by  your 
orators,  and  with  their  rights  to  navigate  the 
same,  and  your  orators  are  informed  and  be- 
lieve, and  therefore  charge,  that  the  said  ob- 
struction will  constitute  a  coqtinuocis  treq)as8 
on  their  rights,  which  your  orators  are  entitled 
to  have  enjoined. 

"(15)  Your  orators  are  advised  and  believe, 
and  therefore  charge,  that  the  proposed  action 
of  the  Norfolk  ft  Western  Railway  Company 
herein  will  cause  irreparable  injury  to  the  rights 
of  your  orators,  and  will  constitute  a  depriva- 
tion of  said  rights,  and  your  orators  are  ad- 
vised that  it  is  the  province  within  the  juris- 
diction of  a  court  of  equity  to  restrain  such  ac- 
tion by  said  Norfolk  ft  Western  Railway  Com- 
pany and  to  fa  and  determine  the  rights  of  the 
parties  in  the  premises,  because  by  so  doing  it 
will  |,revent  a  multiplicity  of  suits. 

"(16)  Your  orators  further  show  unto  your 
honor  that  by  an  act  of  the  (General  Assembly 
of  Virginia  approved  March  20,  1916  (Acts  of 
Assembly  1916,  p.  559),  it  is  provided: 
J*  2:  ?®  *^  enacted  by  the  General  Assembly 
of  Virginia,  that  the  Lake  Drummond  Canal 
&  Water  Company  be,  and  it  is  hereby,  author- 
ized to  sen  and  dispose  of,  and  to  suspend  and 
abandon  the  further  operation  and  maintenance 
for  navigation  purpose  of,  so  much  of  that  por- 
tion of  Its  cansl  known  as  the  Gilmerton  Level 
extending  northwardly  from  Deep  creek  in  the 
county  of  Norfolk,  as  it  deems  desirable ;  and 
that  It,  and  its  successors,  shall  retain  and  be 


vMted  with  the  remainder  of  said  canal  and  the 
waters  flowing  therein,  for  such  purpose  as  Ife 
and  its  successors  and  assigns  may  require. 

"  *2.  All  acts  and  parts  of  acts  eo  far  as  the 
same  are  in  conflict  with  this  act,  are  hereby  re* 
pealed.' 

"And  your  orators  are  advised,  informed  and 
believe  that  the  said  La^  Drummond  Canal  d 
Water  Company  have  9old  to  the  Norfolk  d 
Weaiem  Baihoay  Company  thai  portion  of  Maid 
Oilmerton  Cut  of  9a4d  oanal  where  the  Norfoth 
d  Wmtem  Raikoay  Oompamy  otoeees  the  $ame 
and  have  aUempied  #o  ^m  the  Norfolk  d  WeH- 
em  Battioay  Company  the  right  to  croae  said 
canal  with  the  fiU,  bridgOr  or  ohetruation  nou> 
heinff  ereoted  over  the  eame  by  the  $aid  Nor- 
folk  d  Weetem  Railway  Company. 

"(17)  Yonr  orators  are  advised  and  allege  that 
said .  last-quoted  act  of  the  General  Assembly 
of  Virginia  is  vnconstitutional  and  void  ao  far 
as  it  affects  their  rights  to  navigate  the  said 
Gilmerton  Cut  portion  of  said  canal  from  their 
lands  aforesaid,  and  constitutes  an  attempt  to 
deprive  your  orators  of  their  rights  therein. 

"(18)  Your  orators  are  advised  that,  even  if 
the  General  Assembly  of  Virginia  could  give  the 
said  Lake  Drummond  Canal  ft  Water  Company 
the  right  to  suspend  and  abandon  the  further 
operation  of  said  Gilmerton  Out,  it  had  no  right 
to  authorize  them  to  destroy  the  same  or  to  pre* 
vent  the  navigation  of  the  same  by  yonr  orators 
and  others  similarly  situated,  and  the  said  Lake 
Drummond  Canal  ft  Water  Company  had  no 
right  under  said  act,  even  if  it  desired  to  sua* 
pend  the  operation  and  maintenance  of  said 
Gilmerton  Cut,  to  authorize  said  Norfolk  ft 
Western  Railway  Company  to  destroy  the  nav- 
igation of  the  same  by  your  orators  by  the  erec- 
tion of  any  bridge,  flUj  or  obstruction  across 
the  same. 

"In  tender  consideration  whereof,  and  foras- 
much as  your  orators  are  remediless,  save  in  a 
court  of  equity,  where  matters  of  this  kind  are 
alone  and  properly  cognizable,  your  orators  pray 
that  the  said  Lake  Drummond  Canal  ft  Water 
Company,  the  said  Norfolk  ft  Western  Railway 
Company,  and  the  said  Norfolk  ft  Petersburg 
Railroad  Company  be  made  parties  defendant 
to  this  bill,  and  be  required  to  answer  the  same, 
but  not  under  oath,  answer  under  oath  being 
expressly  waived;  that  your  orators  be  granted 
an  injunction  or  restraining  order  enjoining  and 
restraining  the  said  Norfolk  ft  Western  Railway 
Ompany  and  the  said  Norfolk  ft  Petersburg 
Railroad  Company  and  each  of  them,  and  their 
respective  agents  and  employes,  from  construct- 
ing or  installing  any  bridge,  embankment,  fill,  or 
other  obstruction  in  said  canal,  or  any  part 
thereof ;  that  prdt)er  process  issue  that  all  prop- 
er orders  be  entered,  reference  had,  and  that 
your  orators  may  have  such  other  and  further 
relief  as  the  nature  of  their  case  may  require,  or 
as  to  equity  may  seem  meet. 
"And  your  orators  will  ever  pray." 
(Italics  supplied.) 

The  appellees  the  Norfolk  &  Western  Rail- 
way Company  and  Lake  Dnimmood  Canal 
&  Water  CJompany  demurred  to  the  bill  and 
assigned  in  wridng  the  following  grounds  of 
demurrer: 


"(1)  That  the  bill  fails  to  state  a  case  enti- 
tling  complainants  to  any  relief  against  this  de- 
fendant, for  the  reason  that  the  acts  done  or 
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alleged  to  be  done  by  It  an  lawfal  and  done 
onder  proper  autbority. 

"(2)  That  the  deCcndast  Lake  Drummond  Ca- 
nal &  Water  Ootapauy  bad  the  right  to  abandon 
Ita  canal  lor  purposes  of  passage,  and  upon  auch 
abandonment  complainants'  rights  therein  ceaa- 
•d,  and  tbe  acta  and  doinge  at  this  defendant 
after  such  abandonment  do  not  constitute  dam- 
age to  tbe  complaiuantl. 

"(3)  That  complainant*'  case  rests  solely  up- 
on ths  unconatitatiouallty  of  tbe  acts  of  the 
General  Assembl;  set  oat  Id  tbe  bill  and  ap- 
proved Marcb  20,  1916,  wbereas,  aucb  acta  are 
within  the  powers  of  tbe  Legislature  and  are 
constitotional  end  valid. 

"(4)  It  complainants  bare  any  rigbta  as 
against  tbis  defendant,  then  tbey  bave  a  full, 
adequate,  and  complete  remedy  at  law." 


"  •  •  •  Tb«  conrt  being  of  opinion  tbat 
tbe  acts  of  tbe  General  Assembly  is  tbe  bill 
mentioned  are  constitutional  and  valid,  and  be- 
ing of  tbe  opinion  that  the  Lake  Drummond 
Canal  &  Water  Compaoy  has  a  right  to  abandon 
its  canal  and  bas  abandoned  a  portion  thereof 
for  the  purposes  of  navigation,  and  that  com- 
plainants are  not  entitled  to  tbe  relief  sought 
against  tbe  Norfolk  &  Western  Bailway  Com- 
pany by  reason  of  the  proposed  change  in  the 
constracdon  of  its  line  across  the  canal   doth 

"And  It  la  adjudged,  ordered,  and  decreed 
tbat  the  preliminary  inJnnctioD  be  refused,  and 
the  demurrera  of  tbe  said  defendants  be  aua- 
taloed;  and,  the  complainants  having  stated 
that  they  do  not  desire  to  amend,  it  is  order- 
ed that  the  said  UU  be,  and  tbe 
by. 


■ieenoM  aPTrnm.- _ 

U  &  GeoLoaicAi.  duiTVay 
—  ■■  -  •k.NenroLji'ntiAltMM 


VrHOiKtA  N.C-UI01.11A. NoBi-oi. 

Sh0wih«  GilmkhtSu  Cvt. 


N.  T.  Qreen,  of  Norfolk,  and  B.  H.  Bagby, 
of  Portsmouth,  tor  appellants. 

Hngtaes,  Little  &  Seaw«ll  and  Hngh  G. 
Davie,  all  of  Norfolk,  and  nieo.  W,  Beatta. 
of  Pblladelplila,  Pa.,  for  appellees. 

SIMS,  3.  (after  stating  tbe  facts  as  abore). 
It  will  be  apparent  from  tbe  rending  of  tbe 
bill  and  from  reference  to  tbe  section  of  tbe 
topographic  sheet  above  sbown  tbat  the  case 
is  not  one  of  an  obstruction  or  disose 
Uireatened  to  tbe  whole  of  tne  Qllmerton 
Cut  or  Canal,  but  only  of  an  obstruction  to 
tbe  continuous  passage  of  It.  It  may  still 
be  nsed  at  both  ends,  on  dthet  cdde  of  tbe 
obstruction  caused  by  tbe  railroad  crossing 
of  tbe  canal.  But  that  obstruction,  as  is 
obvious,  win  be  a  serious  detriment  to  tbe 
navigation  affected,  and  bence  raises  tbe 
same  legal  question  of  right  in  appellants 
to  the  use  of  tbe  canal  as  if  the  whole  of  It 
were  threatened  to  be  obstructed. 

It  is  also  true  tbat  the  bill  alleges  tbat 
the  lands  of  appellants  lie  on  botb  sides  of 
the  Ollmerton  Canal.  Hence  we  must  Infer 
from  the  locus  as  shown  by  said  topograph- 
ic sbeet,  as  Is  contended  for  by  appellees, 
tbat  some  of  such  lands  may  lie  on  the  port 
of  Deep  creek  wblchUaot  cut  off  from  deep 
water  by  tbe  canal,  and  bence  such  landown- 
ers may  still  have  nnobstructed  access  to 
deep  water  for  tbetr  water  craft,  notwitb- 
standing  tbe  obstmction  aforesaid.  How- 
ever, It  Is  apparent  from  tbe  bill  tbat  some 
of  appellants  are  not  so  situated.  And 
moreover,  If  they  were,  if  tbey  have  an  ^- 
Istlng  right  to  use  tbe  Qilmeiion  Canal  for 
tbe  passage  of  tbeir  water  craft.  It  Is  Im- 
material If  tbey  do  bave  another  access  to 
deep  water.  Hence,  In  any  aspect  of  tbe 
case,  tbe  legal  question  as  to  whether  tbe 
appellants,  as  owners  of  lands  abutting  on 
tbe  aforesaid  canal,  bave  an  existing  right 
to  the  use  of  it  by  their  water  craft,  ts  rais- 
ed by  the  demurrer. 

As  correctly  stated  in  the  petition  of  ap- 
pellants: 

Whether  the  conrt  erred  in  mtering  tbe  de- 
cree under  review  "depends,  in  ita  last  analy- 
sis, entirely  on  the  question; 

"What,  If  any,  rights  bave  [appellants]  in 
the  maintenance  of  the  Gilmerton  Cut  portion 
of  the  Dismal  Swamp  Canal  as  a  means  of  nsv- 
igatioD   from   their  lands   abutting  thereon?** 


Tbe  precise  question  seems  to  be  a  nord 
one  In  thU  state  and  elsewhere.  The  goi- 
eral  principles  lovolved,  however,  are  ele- 
mentary, and  tbe  authorities  to  which  we 
shall  refer  seem  to  leave  room  for  but  one 
conclusion.  But  before  referring  to  the  no- 
thoritles  we  will  consider  tbe  dlstlnctfve  fea- 
tures of  tbe  case  before  us  and  certain  legal 
results  which  in  principle  Sow  tberefrom. 
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The  right  claimed  by  appellants  Is  not  a 
public,  but  a  private,  right,  and  it  is  a  right 
which  at  one  time  unquestionably  existed  in 
the  appellants  as  appurtenant  to  their  lanas 
abutting  on  the  said  canal.  That  right  was 
to  use  the  canal  unobstructed  and  free  of 
any  charge  of  toll  or  tonnage  for  the  pas- 
sage of  "all  [appellants']  vessels,  boats,  light- 
ers, and  rafts  of  timber  at  all  times  when  it 
can  be  safe  to  operate  [its]  lock  or  locks," 
as  is  expressly  provided  in  the  condition  on 
that  subject  In  the  act  of  Assembly  of  Feb- 
ruary 9,  1839,  quoted  in  the  bill,  which  stat- 
ute enlarged  the  original  franchise  of  the 
canal  company  so  as  to  authorize  it  to  ac- 
quire by  condemnation  the  right  of  way  for, 
and  to  construct  and  operate  such  canaL 
The  right  of  way  itself  was  not  granted  by 
the  commonwealth,  but  was  acquired  by  the 
canal  company  from  the  private  owners  of 
the  land  by  purchase  or  condemnation  pro- 
ceedings. When  such  right  of  way  was  so 
acquired,  the  ownership  of  it  was  vested  in 
the  canal  company  in  fee  simple,  as  appears 
from  the  original  charter  of  the  company 
and  the  subsequent  statute  on  the  subject. 
12  Henlng's  Stat  at  Large,  |  13,  p.  487,  and 
said  Act  Feb.  9,  1839  (Laws  1839,  c.  145). 
The  mere  right  to  exercise  the  franchise 
was  all  that  was  granted  by  the  common- 
wealth. The  commonwealth  having  no  pro- 
prietary interests  in  the  premises,  it  could 
not  grant  and  did  not  undertake  to  grant 
any  property  interest,  but  only  a  franchise 
to  the  canal  company.  San  Francisco  v.  Wa- 
terworks Ca,  48  Cal.  493.  Having  acquired 
the  ownership  of  the  right  of  way  in  fee 
simple,  by  purchase  or  condemnation,  and 
having  constructed  the  canal  thereon,  the 
canal  company  was  the  owner  of  the  whole 
in  fee  simple.  Thereafter  only  its  right  to 
operate  the  canal  was  dependent  upon  its 
right  to  exercise  its  franchise.  Hence  there- 
after the  condition  aforesaid  remained  im- 
posed only  on  the  right  of  exercise  of  the 
franchise. 

It  is  true,  unquestionably,  however,  that 
so  long  as  said  condition  remained  imposed 
on  such  franchise.  Just  so  long  the  appel- 
lants enjoyed  the  right  of  navigation  afore- 
said as  incident  thereto,  and  that  was  a 
right  appurtenant  to  the  lands  of  the  appel- 
lants because  made  so  by  the  statutory  con- 
dition. Hence,  in  so  far  as  appellants  and 
their  predecessors  in  title  are  concerned, 
and  as  to  them,  the  right  fulfilled  all  of  the 
requisites  of  an  ^'affirmative  easement*'  ap- 
purtenant to  a  dominant  estate,  as  defined 
in  the  books.  Washburn  on  Easements  and 
Servitudes  (4th  Ed.)  pp.  7,  9,  10,  22.  And 
the  right  does  not  lack  the  existence  of  a 
tenement  as  a  servient  estate.  The  right  in 
the  case  before  us  is  imposed  upon  a  fran- 
chise, it  is  true,  but  that  is  a  tenement  2 
Blinor's  Inst  (dd  Ed.)  5.     The  right  under 


consideration  may  therefore  be  regarded  as 
an  easement;  but  it  is  attendant  upon  the 
right  of  exercise  of  the  franchise  aforesaid 
as  the  servient  estate,  not  upon  the  portion 
of  land  of  the  canal  site  conveyed  by  the 
canal  company  to  the  railroad  company. 

But,  if  regarded  as  an  easement  and  a 
property  right,  still  it  was  such  only  so 
long  as  it  existed. 

And  just  here  is  the  turning  point  in  the 
case.     How  long  did  such  right  exist? 

The  right  in  question  had  its  source,  as  we 
have  seen,  in  the  condition  imposed  by  the 
statute  aforesaid,  in  a  grant  from  the  com- 
monwealth. But  it  was  not  a  grant  to  the 
appellants  or  to  their  predecessors  in  title, 
nor  a  grant  to  which  they  were  in  privity. 
It  was  a  mere  incident  to  a  grant  to  anoth- 
er. The  contract  which  the  grant  created 
was  solely  between  the  commonwealth  and 
the  canal  companies — ^flrst  with  the  original 
canal  company  and  subsequently  with  its 
successor,  the  appellee  canal  company.  The 
right  in  question,  therefore,  was  not  deriv- 
ed by  the  predecessors  in  title  of  the  appel- 
lants, by  grant  from  the  conuuonwealth  to 
them,  nor  under  any  contract  of  the  com- 
monwealth made  with  them. 

But  it  is  claimed  by  appellants  that  al- 
though there  was  on  the  part  of  the  common- 
wealth no  grant  directly  to  or  contract  di- 
rectly with  their  predecessors  in  title,  the 
condition  aforesaid  in  the  statute  was  in  ef- 
fect a  contract  for  their  benefit,  and  that 
such  contract  was  supported  in  their  favor 
by  a  valuable  consideration,  in  this:  That 
before  the  canal  was  constructed  the  lands 
of  appellants,  then  owned  by  their  predeces- 
sors in  title,  all  had  access  to  deep-water 
navigation;  that  the  canal  as  proposed  to 
be  and  as  it  was  constructed  would  and  did 
shut  off  such  lands,  or  at  least  a  part  of 
them»  from  such  navigation ;  that  it  was  be- 
cause of  this  situation  that  the  condition 
aforesaid  was  incorporated  in  said  statute; 
and  that  the  right  of  use  ol  the  canal  afore- 
said was  stipulated  in  the  statute  in  lieu  of 
said  previously  existing  access  to  de^)-water 
navigation. 

We  may  regard  the  position  taken  by  ap- 
pellants as  sound  as  far  as  it  goes.  But  the 
question  would  still  remain:  How  long  does 
such  condition  stipulate  that  such  right  of 
use  of  the  canal  shall  continue  to  exist? 
Does  it  bind  the  canal  company  and  its  suc- 
cessors to  continue  to  exercise  the  canal 
franchise  perpetually,  so  that  the  canal  must 
continue  for  all  time  to  furnish  a  means  of 
navigation  to  and  from  the  lands  of  appel- 
lants abutting  thereon?  Does  it  prohibit  the 
abandonment  of  the  exercise  of  such  fran- 
chise in  whole,  or  in  part,  if  attended  with 
such  result,  although  the  abandonment  may 
be  with  the  consent  of  the  commonwealth? 

The  commonwealth,  as  aforesaid,  granted 
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to  tlie  canal  company  merely  tbe  franchise 
aforesaid.  It  left  tbe  canal  company  to  ac- 
quire the  title  to  the  land  for  the  canal  by 
purchase  or  condemnation  proceedings  under 
the  statute  as  aforesaid.  It  Is  true  that  It 
may  have  cost  the  canal  company  less  to  ac- 
quire the  land  for  the  canal  from  the  land- 
owners, by  reason  of  the  fact  that  the 
statute  contained  the  condition  aforesaid; 
but  that  did  not  make  such  condition  a  con- 
tract provision  for  the  perpetual  (operation 
of  the  canal  fbr  the  benefit  of  such  land- 
owners. It  merely  provided,  in  effect,  that 
if  In  the  exercise  of  the  franchise  the  canal 
company  acquired  the  right  of  way  and  con- 
structed the  canal,  then,  so  long  as  It  should 
operate  it  under  its  franchise,  the  landown- 
ers shut  off  from  deep-water  navigation  by 
the  canal  would  have  the  right  of  use  of  it 
as  aforesaid.  This  contemplated  future  sta- 
tus In  the  premises  doubtless  affected  the 
quantum  of  damages  which  such  landowners 
may  have  obtained  for  their  land  taken  for 
the  canal  and  for  Injury  to  the  residue  of 
any  tract  or  tracts  of  land  of  which  a  part 
only  was  taken  for  such  purpose.  But  that 
was  the  ultimate  extent  of  the  effect  to 
which  the  Imposition  of  said  condition  could 
have  gone.  That  was  not  a  contract  for  the 
perpetual  operation  of  the  canal,  but  a  stip- 
ulation merely  affecting  the  damages  to 
such  landowners  during  such  period  as  the 
canal  might  be  operated.  And  since,  as  we 
shall  presently  see,  it  is  well  settled  by  the 
.authorities  that  a  grantee  of  a  franchise 
may  cease  to  exercise  it,  in  whole  or  in  part, 
at  any  time,  with  the  consent  of  the  com- 
monwealth, in  legal  contemplation  it  must 
be  regarded  as  having  been  in  the  minds  of 
the  parties  at  the  time  of  the  acquisition  of 
the  right  of  way  for  the  canal,  by  purchase 
or  condemnation,  that  the  canal  might  not 
be  perpetually  operated  in  which  event  the 
site  of  the  canal  would  not  revert  to  its  for- 
mer owners,  but  would  belong  to  the  canal 
company  or.  to  its  successors  or  assigns  in 
fee,  and  so  much  of  the  remaining  land  of 
such  former  owners  of  the  canal  site  as  was 
shut  off  by  the  canal  construction  from  the 
deep-water  navigation  aforesaid  would  re- 
main so  shut  off  thereafter.  And  the  same 
is  true  as  to  the  result  of  a  partial  cessation 
of  the  perpetual  operation  of  the  canal,  such 
as  has  occurred  in  the  case  before  us.  There- 
fore, as  must  be  inferred,  in  the  absence  of 
evidence  to  the  contrary,  such  contingencies 
must  have  entered  into  the  ascertainment  of 
the  compensation  paid  to  the  landowners 
affected  when  the  right  of  way  for  the  canal 
was  originally  acquired  by  the  canal  com- 
pany, and,  as  we  must  assume,  in  the  ab- 
sence of  evidence  to  the  contrary,  were  tak- 
en care  of  by  such  compensation  then  paid. 
That  is  to  say,  the  stipulation  aforesaid 
in   the   statute   must  be   construed  as  in 


substance  and  effect  a  ^stipulation  merely 
that  such  right  of  use  of  the  canal  should 
continue  as  long  as  the  canal  should  he  oper- 
ated under  the  franchise  aforesaid,  but  that, 
should  such  operation  cease  in  whole  or  in 
part,  because  the  commonwealth  should  con- 
sent to  such  cessation  of  operation,  the  right 
aforesaid  would  thereupon  terminate  to  the 
extent  that  such  right  was  thereby  affected. 
And  moreover,  in  the  Ught  of  such  construe^ 
tion  of  the  stipulation  aforesaid,  any  con- 
sideration furnished  therefor,  in  a  diminu- 
tion of  damages  such  as  above  indicated, 
must  be  considered  as  having  been  Intended 
to  cover  only  such  period  as  the  canal  might 
be  operated  under  the  franchise  aforesaid 
and  would  in  fact  cover  only  such  period. 
Hence*  if  said  statutory  condition  be  r^ard- 
ed  as  a  contract  for  the  benefit  of  appel- 
lants, based  on  valuable  consideration,  tt 
is  inoperative  as  a  contract  beyond  the  pe- 
riod last  referred  to,  both  because  of  its 
terms  and  for  lack  of  ccmslderatlon  to  sup- 
port it.  And  it  would  be  equally  inopera- 
tive as  a  gift  beyond  such  period,  because  it 
would  not  be  an  executed,  but  merely  an  ex- 
ecutory, gift  as  to  such  future  period. 

The  conclusion  necessarily  f<^ow8  that 
the  right  aforesaid,  existed  no  longer  than 
the  will  of  the  commonwealth  required  it 
to  exist,  and  that  it  terminated,  to  the  ex- 
tent the  right  was  thereby  affected,  whoi  the 
canal  c(»npany,  with  the  consent  of  the  com- 
monwealth, ceased  to  operate  that  portion  of 
the  canal  which  was  sold  and  conveyed  to 
the  railway  company. 

Since  the  appellants  have  acquired  no  right 
under  said  statutory  condition  which  sur- 
vives the  cessation  of  the  operation  of  the 
canal,  they  stand,  therefore,  precisely  in  the 
same  position  as  would  any  owners  of  land 
on  a  canal  owned  and  operated  by  the  state 
or  under  state  authority,  who  have  used  the 
canal  for  the  benefit  of  their  abutting  lands 
without  any  contract  right  to  continue  to  do 
so,  and  merely  by  acquiescence  of  the  state 
or  the  operator  of  the  canaL 

As  held  by  abundant  authority,  such  a 
right  of  use  of  the  canal  terminates  when 
and  to  the  extent  that  the  operation  of  the 
canal  ceases  with  the  assent  of  the 'common- 
wealth. Vought  V.  C,  H.  V.  &  A.  B.  B.  Co., 
58  Ohio  St  123,  50  N.  B.  442 ;  s.  C  176  U.  S, 
481,  20  Sup.  Ot.  398,  44  L.  Ed.  554 ;  Walsh  v. 
C,  H.  V.  &  A.  B.  B.  Co.,  176  U.  S.  469,  20  Sup. 
Ot.  393,  44  Lb  Ed.  549,  and  cases  theriein 
cited  on  the  point;  Chase  v.  Sutton  Mfg. 
Co.,  4  Oush.  (Mass.)  152 ;  Fredericks  v.  Penn. 
Canal  Co.,  109  Pa.  50,  2  AtL  48;  Saylor  ▼. 
Penn.  Canal  Co.,  183  Pa,  167,  38  AtL  598,  63 
Am.  St.  Bep.  749. 

As  held  in  substance  by  these  authorities^ 
the  question  is  purely  one  between  the  com- 
monwealth and  the  grantee  of  the  canal  fran- 
chise.    If  the  commonwealth  permits  the 
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holder  of  the  franchise  to  abandon  the  canal 
in  whole  or  in  part,  Indiyiduals  who  have 
enjoyed  its  use,  without  any  contract  right 
to  continue  to  do  so,  haye  no  right  to  com- 
plain. We  consider  such  holding  to  be  cor^ 
rect,  and  are  of  opinion  that  there  is  nothing 
in  the  case  before  us  to  take  it  from  under 
the  control  of  the  legal  principles  involved 
in  such  decisions. 

The  authorities  dted  and  relied  on  by  ap- 
pellants of  Ladd  V.  City  of  Boston,  151  Mass. 
585,  24  N.  E.  858,  21  Am.  St.  Rep.  481,  1 
Lewis  on  Em.  Domain,  S  142,  Johnston  v. 
Old  Colony  R,  R.  Co.,  18  R.  I.  642,  29  Atl. 
594,  49  Am.  St  Rep.  800,  Allen  v.  Detroit, 
167  Mich.  404,  133  N.  W.  317,  36  L.  R.  A.  (N. 
S.)  890,  and  Flynn  v.  New  York,  etc.,  Co., 
218  N.  Y.  140, 112  N.  B.  913,  Ann.  Oas.  1918B, 
588,  involve  negative  equitable  easements 
derived  by  grant  or  other  executed  contract 
Washburn  on  Easements  and  Servitudes 
(4th  Ed.)  p.  112  et  seq.  Such  rights  and  all 
other  property  rights  acquired  by  grant  or 
prescription,  so  long  as  they  would  otherwise 
exist,  are  protected  from  legislative  abro- 
gation by  our  state  Constitution,  and  "can- 
not be  destroyed  or  impaired  by  public  works 
without  compensation."  1  Lewis  on  Em. 
Domain,  supra,  S  142.  But,  as  aforesaid,  the 
rights  of  appellants,  whatever  they  may  once 
have  been,  terminated,  in  accordance  with 
the  provisions  of  their  source  of  title  there- 
to, when  (and  to  the  extent  they  were  there- 
by affected)  the  canal  company,  with  the  con- 
sent of  the  commonwealth,  abandoned  the 
operation  of  that  portion  of  the  canal  which 
it  sold  and  conveyed  to  the  railroad  company. 

We  were  requested  in  the  oral  argument 
before  us  for  appellants  to  enter  in  our  de- 
cree, in  the  event  it  should  be  adverse  to 
the  appellants,  a  provision  to  the  effect  that 
our  decision  Is  without  prejudice  to  any  rem- 
edy which  the  appellants  may  have  at  law, 
if  any,  against  the  appellees  or  any  of  them. 
We  will  grant  the  request ;  but  we  feel  that 
we  ^ould  say  in  this  connection  that  we  do 
not  wish  to  be  understood  as  Intimating 
thereby  that  we  are  of  opinion  that  any  sudi 
remedy  at  law  exists.  We  should  also  here 
say,  as  appears,  indeed,  from  what  we  have 
said  above,  that  no  such  remedy  at  law 
could  exist  because  of  the  deprivation  of 
the  appellajits  of  the  right  of  use  of  the  ca- 
nal which  has  been  above  considered,  un- 
less a  different  case  were  presented  on  the 
facts  from  that  presented  by  the  MU  in  the 
cause  before  us* 

Accordingly,  and  for  the  foregoing  reasons, 
the  decree  under  review  will  be  affirmed, 
but  without  prejudice  to  any  remedy  which 
the  appellants  may  have  at  law»  if  any, 
agAinst  this  appellees  or  a^y  of  them. 

AfOrmed. 


(125  Va.  29) 

AMERICAN  TOBACCO  00.  ▼.  CITY  OF 

RKDHMOND. 

SAME  V.  CITY  OF  DANVILLR 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12,  1919.) 

l  munioipal  cobpobations      ^=3>966(8)  — 
Taxes  —  Intangible  Pbopebtt  —  Fobbion 
cobpobation. 
Tobacco,  bougbt  for  purposes  of  manufac- 
ture, and  held  in  Virginia  by  a  foreign  corpora- 
tion having  its  chief  office  and  business  domidls 
in  the  city  of  Richmond,  where  it  conducted  its 
business  of  manufacturing  tobacco  In  Virginia^ 
was  taxable,  prior  to  Acts  1918,  c  101,  as  in- 
tangible property,  in  Riclmiond  as  its  situs  for 
taxation. 

2.  Mtjnioipal  Ck>BPOBAnoRS  ^B»971(S)  — 
Pbopkbtt  Not  Concbalbd  ob  •"OinTTEo"— 
Reabsessmbnt  Afteb  Two  Ybabs  —  Stat- 

tJTB. 

Tobacco  of  a  foreign  corporation,  not  a<^ 
tually  concealed  or  omitted  from  taxation,  but 
erroneously  assessed  and  the  taxes  thereon  col- 
lected by  a  dty  on  the  theory  that  it  was  tangi- 
ble and  not  intangible  property,  was  not  prop- 
erty "omitted"  frbm  taxation  to  entitle  the  city, 
in  1917,  when  the  corporation  was  barred  by 
the  lapse  of  two  years,  under  Code  1904,  |  671, 
from  correcting  the  erroneous  assessment,  to 
reassess  the  tobacco  on  the  correct  theory  that 
it  was  intangible  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Omit] 

Error  to  Hustings  Ck>urt  of  Richmond. 
Error  to  Corporation  (Dourt  of  Danville. 

Applications  by  the  American  Tobacco  Com- 
pany for  relief  from  local  taxes  against  tlie 
City  of  Richmond  and  tbe  (}ity  of  DanviUe. 
To  review  orders  for  tbe  Cities,  the  Company 
brings  error.  Order  as  to  CHty  of  Richmond 
amended  and  affirmed;  order  as  to  City  et 
Danville  reveiHsed. 

L.  L.  Lewis  and  Jas.  EL  Cannon,  both  of 
Richmond,  for  appellant 

H.  R.  Pollard,  of  Richmond,  for  appellee 
City  of  Richmond. 

E.  Walton  Brown,  of  Danville,  for  appellee 
City  of  Danville. 

PRENTIS,  J.  These  cases  were  heard  to- 
gether and  require  the  determination  of  the 
situs  for  local  taxation  of  certain  tobacco  of 
the  Ameri<:an  To^micco  Company,  a  foreign 
corporation,  which  was  stored  in  its  ware- 
house in  the  city  of  Danville  on  February 
1st  of  each  of  the  years  1916  and  1917. 

[1  ]  For  the  city  of  Richmond  it  is  claimed 
that»  the  company  being  a  manufacturer,  such 
property  is  taxaUe  as  representing  a  part  of 
ite  invested  capital,  and  that,  the  principal 
office  or  business  domicile  of  the  company 
being  in  the  dty  of  Richmond,  such  capital 
is  there  taxable  as  intangible  property.    The 
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city  of  Danville,  on  the  other  hand,  claims 
that  the  tobacco,  being  tangible,  is  there- 
fore taxable  at  its  actual  location. 

Elaborate  and  learned  arguments  are  made, 
and  it  is  fair  to  say  that  originally  the  ques- 
tion was  not  free  from  doubt.  However, 
since  the  decision  of  the  case  of  Ck>mmon- 
wealth  V.  United  Cigarette  Machine  Co.,  Ltd., 
119  Va.  447,  89  S.  E.  935.  followed  by  Union 
Tanning  Co.  v.  Commonwealth  et  al.,  123 
Va.  610,  96  S.  E.  780,  construing  the  re- 
cent Virginia  statutes  involved,  the  ques- 
tion must  be  regarded  as  definitely  settled 
here,  and  for  the  reasons  there  clearly  and 
sufilciently  stated. 

It  appearing  from  the  record  that  the  chief 
office  and  business  domicile  of  the  company  is 
in  Richmond,  where  it  conducts  its  business 
of  manufacturing  tobacco  in  this  state,  there- 
fore it  is  clear,  under  the  decisions  referred 
to,  that  tobaccp  bought  for  purposes  of  manu- 
facture and  held  in  this  state,  in  which  its 
capital  is  invested,  must  be  taxed  as  a  part 
of  such  capital,  as  intangible  property,  and 
that,  as  the  law  then  was,  its  situs  for  taxa- 
tion is  at  such  business  domicile.  By  the 
act  approved  March  6,  1918  (Acts  1918,  p. 
173),  the  General  Assembly  has  recognized 
this  as  the  law  then  existing,  but  has  changed 
it  by  providing  that  on  and  after  February 
1,  1919,  the  situs  for  the  taxation  of  such 
proper^  shall  be  in  the  county  or  city  in 
which  it  is  physically  located,  though  it  must 
be  still  classed  and  taxed  as  intangible  prop- 
erty. 

In  order  to  determine  the  other  questions 
here  involved,  it  is  necessary  to  recite  the 
pertinent  facts  leading  up  to  this  litigation. 
Prior  to  October,  1917,  both  in  Richmond  and 
in  Danville,  as  well  as  in  the  counties  of 
Chesterfield  and  Halifax,  where  the  com- 
pany has  warehouses  in  which  it  stores  to- 
bacco, by  common  consent,  such  tobacco  was 
listed  and  subjected  to  local  taxes,  in  these 
several  localities.  At  that  time,  however,  the 
examiner  of  records  in  the  Richmond  dis- 
trict reported  the  company  as  liable  for 
omitted  taxes  for  the  years  1915,  1916,  and 
1917  upon  the  same  property  as  intangible 
which  had  been  previously  assessed  as  tangi- 
ble property  in  the  other  localities  mentioned, 
and  the  city  of  Richmond  thereupon  assess- 
ed taxes  thereon  for  those  years  as  intan- 
gible property  at  the  local  rate  prescribed, 
30  cents  on  the  $100  of  value.  Whereupon 
the  company  made  application,  under  Code, 
S  571,  to  the  proper  courts  in  Chesterfield, 
Halifax,  and  Danville  for  relief  from  the 
local  taxes  thereon  which  had  been  previously 
assessed  against  it  in  these  localities  for  the 
years  1916  and  1917.  It  did  not  make  and 
could  not  sustain  similar  motions  for  the  re- 
covery of  the  taxes  for  the  year  1915,  be- 
cause barred  by  the  two-year  limitation  pre- 
scribed by  the  statute  for  such  motions.  The 
circuit  courts  of  the  counties  of  Chester- 


field and  Halifax  adjudged  the  prevtovs  as- 
sessments in  those  counties  erroneous,  upon 
the  ground  that  the  company  was  not  liable 
therefor,  both  because  the  property  was  not 
lawfully  taxable  as  tangible  property  and  be- 
cause the  business  domicile  of  the  company 
was  in  the  city  of  Richmond.  The  Danville 
court,  however,  while  recognizing  the  fact 
that  the  property  should  have  been  assessed 
as  intangible,  and  therefore  subject  only  to  a 
local  tax  of  30  cents  upon  the  $100  of  value 
as  upon  intangible  property  instead  of  $1.65, 
the  local  rate  in  Danville  upon  tangible  proi>- 
erty,  nevertheless  also  held  that  the  situs 
for  taxation  of  the  tobacco  stored  there  for 
these  years  was  in  Danville,  and  accordingly 
entered  its  order  refusing  to  exonerate  the 
company  from  such  local  taxation.  The  Ri^- 
mond  court,  following  the  cases  above  re- 
ferred to,  also  refused  to  exonerate  the  com- 
pany, which  had  made  motions  in  both  courts, 
not  because  it  expected  to  escape  taxation  in 
both  localities,  but  because  it  desired  to  avoid 
paying  local  taxes  on  the  same  property  in 
both  cities. 

In  our  opinion  the  Judgment  of  the  Rich- 
mond court  is  without  error  as  to  these  taxes 
for  the  years  1916  and  1917,  and  it  will  there- 
fore be  affirmed,  and  the  Judgment  of  the 
Danville  court  is  erroneous,  therefore  it  will 
be  reversed. 

As  to  the  taxes  for  the  year  1915,  the  com- 
missioner had  already  erroneously  assessed 
the  tobacco  of  the  company  stored  in  its 
warehouses  in  Richmond  on  February  1st  of 
that  year  at  the  local  rate  on  tangible  vrcp- 
erty  ($1.65  per  $100),  instead  of  30  cents,  the 
legal  local  rate  on  intangible  property.  This 
had  been  done  deliberately  upon  the  advice 
of  the  city  attorney,  and  apparently  with 
the  knowledge  that  the  company  also  at  the 
time  had  tobacco  stored  in  the  other  locali- 
ties in  the  state  already  named.  As  hereto- 
fore noted,  the  two-year  limitation  having 
intervened,  the  company  was  without  remedy 
as  to  these  taxes,  so  erroneously  assessed 
as  upon  tangible  property  in  the  dty  of  Rich- 
mond and  elsewhere  for  the  year  1915,  and 
already  collected.  With  these  facts  before 
it,  the  Richmond  court  refused  to  relieve  the 
company  from  the  taxes  which  had  been 
assessed  in  Richmond  in  1917  as  omitted  for 
the  year  1915  upon  tobacco  held  by  the  com- 
pany in  other  localities  which  had  already 
been  assessed  and  taxed  in  such  localities  as 
tangible  property  for  the  same  year,  and  of 
this  the  company  complains.  If  this  Judg- 
ment is  sustained,  the  dty  of  Richmond  will 
be  permitted  to  retain  an  erroneous  tax  as- 
sessed by  it  in  1915  for  that  year  at  the 
higher  local  rate,  upon  the  theory  then  held 
that  such  tobacco  as  was  stored  in  Rich- 
mond was  taxable  as  tangible  property,  and 
at  the  same  time,  in  1917,  after  it  is  too  late 
to  correct  this  error  agiainst  the  taxpayer,  to 
reach  out  and  tax  for  the  same  year,  1915, 
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the  tobacco  then  held  by  the  company  in  the 
other  iocaiities  upon  the  theory  that  it  was 
taxable  in  Richmond  as  intangible  property. 
In  the  forum  of  conscience  such  a  claim  does 
not  appeal  to  the  natural  sense  of  Justice. 
If  it  is  sustained,  it  should  only  be  because 
the  statutes  controlling  the  question  plainly 
so  require.  The  remedies  in  such  cases,  both 
for  the  municipality  and  the  taxpayer,  should 
be  mutual,  and  it  being  clear  that  the  tax* 
payer  in  such  case  is  without  remedy  as  to 
these  taxes  erroneously  assessed  and  col- 
lected for  1915,  in  Richmond  and  elsewhere, 
therefore  the  city  ought  to  be  denied  the  right 
to  reassess  and  tax  property  which  has  al- 
ready been  once  taxed  after  the  lapse  of  the 
two  years  which  bars  the  remedy  of  the  tax- 
payer. 

[2]  Upon  a  fair  consideration  of  the  entire 
question,  we  are  of  opinion  that  these  taxes 
should  not  be  construed  to  be  "omitted"  with- 
in the  true  intent  and  meaning  of  the  stat- 
ute. Omitted  taxes  are  taxes  upon  property 
which,  either  because  it  has  been  concealed, 
overlooked,  or  for  some  other  insufficient 
reason,  has  escaped  taxation.  Here,  however, 
the  taxpayer  did  not  conceal  and  the  local 
officials  did  not  overlook  the  property.  There 
was  a  mutual  mistake  as  to  the  class  of 
property — ^that  is,  whether  it  was  tangible 
or  intangible — as  to  its  legal  situs  for  taxa- 
tion, and  as  to  the  rates  applicable  thereto. 
The  property  which  was  in  Danville,  Ches- 
terfield, and  Halifax  in  i<'ebruary,  1915,  which 
in  October,  1917,  the  city  of  Richmond  under- 
took to  tax  agidn,  had  neither  been  omitted 
nor  overlooked.  It  had  been  erroneously 
assessed.  Section  571  of  the  Code  was  en- 
acted for  the  correction  of  erroneous  assess- 
ments, and  as  the  city  after  two  years  is 
protected  by  that  statute  and  can  retain  all 
amounts  erroneously  assessed  and  illegally 
collected  to  the  disadvantage  of  the  tax- 
payer, so  it  must  be  bound  by  the  statutory 
limitation  when  it  operates  to  the  advan- 
tage of  the  taxpayer  after  he  has  lost  his 
remedy  under  the  statute.  The  Legislature 
itself  has  recognized  a  similar  Just  and  equi- 
table doctrine  in  the  statute  referring  to 
omitted  taxes  (Acts  1916,  p.  828)  by  provid- 
ing that,  if  the  taxpayer  has  made  a  full 
disclosure  of  all  of  his  taxable  property,  and 
there  has  been  an  assessment  thereof,  made 
in  good  faith  by  the  tax  officer,  although  un- 
der misapprehension  of  the  law,  such  assess- 
ment as  to  the  valuation  of  such  property 
shall  be  final. 

We  conclude,  therefore,  that  the  Richmond 
court  erred  in  refusing  to  exonerate  the  com- 
pany and  in  holding  it  liable  as  for  $5,123.94 
omitted  taxes  upon  intangible  property  for 
the  year  1915,  because  that  identical  prop- 
erty had  neither  been  concealed  nor  omitted, 
but  its  existence,  character,  and  value  had 


been  fully  disclosed,  and  there  was  a  mutual 
error  by  which  it  had  been  erroneously  as- 
sessed elsewhere  as  tangible  property,  and 
hence  that  the  city  of  Richmond  cannot  re- 
assess it,  because  the  same  limitation  which 
binds  the  taxpayer  under  section  571  also 
binds  the  city  in  such  cases  of  errroneous 
assessments. 

The  order  will  therefore  be  amended  so 
as  to  correct  this  error,  and  the  cases  will 
be  remanded  for  such  further  orders,  if  any, 
as  may  be  necessary. 

Order  of  Richmond  court  amended  and 
affirmed. 

Order  of  Danville  court  reversed. 


(149  Oa.  185) 
MICKENS  V.  STATB.    (No.  1400.) 

(Supreme  Court  of  Georgia.    June  13,  1919. 
Rehearing  Denied  July  19,  1919.) 

(SyUalus  by  the  Court.) 

JuBT    ^=:»108—CoMPETENGT— Opposition    to 
Capitajl  Punishment. 

On  the  trial  of  one  indicted  for  murder  the 
court  properly  held  a  person  incompetent  who, 
in  reply  to  a  statutory  question  on  the  voir 
dire,  testified:  "I  am  opposed  to  capital  pun- 
ishment in  cases  of  circumstantial  evidence.** 
Neither  the  trial  judge  nor  any  one  else  can 
anticipate  with  any  degree  of  certainty  the 
exact  character  of  all  the  evidence  that  may  be 
developed  and  submitted  on  a  trial  24  Cyc 
810,  and  cases  cited  in  notes  96  and  97. 

(a)  Another  person  who,  in  answer  to  the 
same  question,  testified,  "I  am  opposed  to  cap- 
ital punishment  in  most  instances,"  was  obvi- 
ously incompetent  to  serve  as  a  juror  in  the 
case. 

2.  Homicide    ^=>300 (3)— Voluntary    Man- 
slaughter—Evidence— Instruction. 

Failure  of  the  court  to  instruct  as  to  the 
law  of  voluntary  manslaughter  was  not  error, 
as  in  no  view  of  the  evidence  was  that  offense 
involved. 

3.  Suffioibnot  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
the  refusal  of  a  new  trial  was  not  error. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Jim  Middens  was  convicted  of  an  offense, 
his  motion  for  a  new  trial  was  denied,  and  he 
brings  error.    Afi3rmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in  er- 
ror. 

O.  H.  Porter,  SoL  Gen.,  of  Rome,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  absent 
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(24  Oa.  App.  34) 

BBANTUQY  ▼.  WATT  BROS.  CO. 
(Na  10169.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jane  27,  1919.) 

(ByUahiu  hy  the  Court.) 

Novation  ^=»1— Action  oi|  Notes— Plea. 

To  a  suit  on  promissory  notes  the  defend- 
ant filed  a  plea,  in  which  he  admitted  the  ex- 
ecution of  the  notes  sued  on,  but  set  up  that 
after  the  execution  of  the  notes  he  and  the 
plaintiff  entered  into  an  agreement  by  the  terms 
of  whidi  he  was  to  work  for  the  plaintiff  at  a 
certain  salary,  and  so  much  of  such  salary  was 
to  be  retained  at  the  end  of  each  month  by  the 
plaintiff  to  apply  as  a  payment  on  the  notes 
sued  on;  that  after  the  expiration  of  a  year 
the  plaintiff  discharged  him,  and  thereby  breach- 
ed the  contract;  that  "the  new  contract  super- 
seded the  notes  sued  on,  and  was  a  novation  of 
the  contract  heretofore  existing."  Such  a  plea, 
showing  on  its  face  that  the  original  debt  was 
not  extinguished  and  that  there  was  no  in- 
tention on  the  part  of  the  parties  to  extinguish 
it,  but  that  only  the  mode  or  method  and  time 
of  payment  was  to  be  changed,  failed  to  set 
up  a  novation,  and  the  trial  Judge  did  not 
err  in  sustaining  the  general  demurrer  to  the 
plea  and  rendering  judgment  for  the  plaintiff 
for  the  full  amount  sued  for. 

Error  ftrom  City  Court  of  Thomasrille; 
W.  BL  Hammond,  Judge. 

Action  by  the  Watt  Bros.  Company 
against  W.  Z.  Brantley.  General  demurrer 
to  plea  sustained,  with  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Clifford  E.  Hay  and  Eldon  L.  Joiner,  both 
of  Thomasvllle,  for  plaintiff  in  error. 

Titus,  Dekle  &  Hopkins,  of  ThomastiUe, 
for  defendant  in  error. 

STEPHENS,  J.     Judgment  affirmed. 

BEOYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 


(23  Ga.  App.  776) 

WRIGHT    ▼.    CALDWELL    LUMBER    CO. 
et  al.    (No.  10827.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jane  9,  1919.    Rehearing  Denied 

June  27,  1919.) 

(Byllabu9  hy  the  Court.) 

1.  Appeal  and  Ebbob  «=»725(2)  —  Bnx  or 
Exceptions— AesioNUENT  or  Ebbob. 

The  assignment  of  error  in  the  bill  of  ex- 
ceptions is  sufficiently  certain  and  specific  to 
give  this  court  jurisdiction  of  the  case. 

2L  Appeax.  and  Ebbob  ^=91245— Aoxxon  on 
Bond— SuFFicisNOT  or  Plea. 

The  court  erred  in  striking  the  defendant's 
pleas. 


Error  from  City  Court  of  ThomasvlUa;  W. 
H.  Hammond,  Judge. 

Action  by  the  Caldwell  Lumber  Company 
and  others  against  B.  H.  Wright  Deftod- 
ant's  plea  stricken,  and  he  brings  error.  Re- 
versed. 

T.  S.  Hawes,  of  Bainbridge,  for  plaintiff 
in  error. 

Clliford  B.  Hay,  of  ThomasTille,  for  defend- 
ants in  error. 

BROYLES,  P.  J.  [1]  1.  No  motion  fbr  a 
dismissal  of  the  bill  of  exceptions  was  made, 
but  counsel  for  defendant  in  error  in  their 
brief  insist  that  the  assignment  of  error  in 
tile  bill  of  exceptions  is  too  uncertain  and  in- 
definite to  give  this  court  jurisdiction  of  the 
casa   The  bill  of  exceptions  recites  that — 

The  court  "sustained  a  general  demurrer, 
striking  the  plea  of  Bryant  H.  Wright  [the 
defendant  in  the  trial  court]  and  the  amend- 
ment thereto,  and  the  court  passed  an  order  to 
that  effect,  to  which  action  of  the  court  and 
order  of  the  court  the  plaintiff  in  error  then 
and  there  excepted,  here  and  now  excepts,  and 
assigns  the  same  as  error  upon  the  ground  that 
it  was  contrary  to  law,  for  the  reason  that  the 
said  plea  and  amendment  thereto  set  forth  a 
good  and  valid  defense  to  the  cause  of  action 
of  the  plaintiffs." 

The  record  shows  that  two  s^arate  gen- 
eral demurrers  were  interposed,  one  to  the 
original  plea  and  the  other  to  the  amended 
plea  and  answer,  and  that  the  conrt  sustain- 
ed each  of  these  demurrers  in  a  separate 
order  and  struck  both  the  original  plea  and 
the  amendment. 

It  is  obvious  from  the  assignment  of  error 
that  the  Judgment  complained  of  Is  the  strik- 
ing of  the  original  plea  and  the  amendment, 
and  the  bill  of  exceptions  will  not  be  dismiss- 
ed, on  the  ground  that  it  is  uncertain  as  to 
which  of  the  two  general  demurrers  and  or- 
ders thereon  is  referred  to  in  the  assignment 
of  error,  and  that  both  general  d^nurrers 
should  have  been  spedflcally  referred  to 
therein.  Both  of  the  general  demurrers  w«!e 
interposed  by  the  same  persona — all  of  the 
plaintiffs  in  the  case — and  not  by  separate 
persons,  as  in  Bums  v.  Horkan,  126  6a.  161, 
54  S.  E.  946.  None  of  the  other  cases  cited 
by  counsel  for  the  defendant  In  error  holds 
contrary  to  the  present  ruling. 

[2]  2.  The  Caldwell  Lumber  Company  et 
al.  filed  suit  in  the  dty  court  of  Thomasrille 
against  Bryant  H.  Wright,  alleging  that  on 
May  10,  1916,  a  hearing  was  had  before  the 
judge  of  the  superior  court  of  the  Albany 
circuit  in  an  injunction  case  of  S.  B.  Hutch- 
inson against  the  present  plaintiflb,  being  a 
petition  by  Hutchinson  to  enjoin  the  Cald- 
well Lumber  Company  from  condemning  his 
land  for  the  purpose  of  extending  a  tram- 
road  across  it:   that  upon  the  hearing  tiie 
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temporary  restraining  order  was  dissolved, 
and  the  Interlocutory  injunction  denied ;.  that 
Hutchinson  requested  the  right  to  give  a 
supersedeas  bond  preserving  the  status  pend- 
ing a  review  by  the  Supreme  Court  of  the 
Judgment  denying  the  injunction;  that  a 
bill  of  exceptions  was  sued  out,  and  that 
pending  the  filing  of  the  bill  Hutchinson  filed 
a  supersedeas  bond  with  Bryant  H.  Wright 
as  security,  the  said  bond  being  intended  as 
a  compliance  with  the  order  of  the  judge  of 
the  superior  court,  and  to  operate  as  a  super- 
sedeas of  the  judgment  denying  the  injunc- 
tion sought  by  Hutchinson;  that  the  status 
of  the  case  was  preserved;  that  the  judg- 
ment was  not  reversed;  and  that  the  plain- 
tiffs were  damaged  $500  per  month  from  May 
18, 1916,  to  the  date  that  the  judgment  of  the 
Supreme  Court  (Hutchinson  v.  Copeland,  146 
6a.  357,  91  S.  E.  206)  was  made  the  judgment 
of  the  trial  court ;  that  Hutchinson  is  a  non- 
resident of  the  state  and  cannot  be  served 
with  process;  consequently  suit  is  filed 
against  Wright  only. 

Wright  filed  a  plea,  denying  the  material 
allegations  of  the  petition.  He  admitted 
signing  the  bond  with  Hutchinson,  but  denied 
any  liability  as  a  result  thereof,  explaining 
that  while  the  Supreme  Court  had  affirmed 
the  judgment  of  the  lower  court,  the  affirm- 
ance was  made  conditional,  and  the  condition 
was  that  further  proceedings  In  the  condem- 
nation case  be  stayed  until  the  final  deter- 
mination of  another  case  between  Hutchin- 
son and  the  Caldwell  Lumber  Company  pend- 
ing in  the  superior  court  of  Thomas  county ; 
that  the  case  in  the  superior  court  of  Thomas 
county  had  finally  terminated  favorably  to 
Hutchinson,  and  the  Caldwell  Lumber  Com- 
pany was  permanently  enjoined  by  the  ver- 
dict and  the  judgment  from. condemning  the 
lands  bf  Hutchinson  for  the  purpose  intend- 
ed, and,  as' the  supersedeas  bond  was  given 
to  pay  the  lumber  company  such  damages  as 
it  sustained  as  a  result  of  being  delayed  in 
proceeding  with  its  condemnation,  and  as  it, 
under  the  judgment,  had  no  right  so  to  pro- 
ceed, it  could  not  have  been  damaged  by  be- 
ing delayed  in  enforcing  that  which  it  had 
no  right  to  enforce.  The  plea  further  showed 
that  the  case  in  Qrady  county,  in  which  the 
supersedeas  bond  was  given,  was  construed 
by  the  Supreme  Court  along  with  and  in  con- 
nection with  the  case  pending  in  Thomas 
county,  and  the  Supreme  Court  made  its  de- 
cision in  the  case  from  Grady  county  depend 
upon,  the  final  termination  of  the  case  in 
Thoma»  county,  and  by  the  order  odT  the  Su- 
preme Court  the  proceedings  by  the  lumber 
company  in  the  Grady  County  case  were 
Btayed  until  the  final  termination  of  the 
Thonuui  County  case*  Wright  filed  also  an 
amendment  to  bis  plea,  which  was  duly  al- 
lowed, setting  forth  the  complete  records  in 
both  of  those  cases.  General  demurrers  to 
the  original  plea  and  to  the  plea  as  amended 


were  sustained  by  the  court,  and  the  pleas 
were  stricken.  Thereupon  the  court  directed 
a  verdict  for  the  plaintiff  for  the  full  amount 
sued  for,  and  the  defendant  excepted. 

In  our  opinion,  under  all  the  facts  of  the 
case,  the  court  erred  in  striking  the  defend- 
ant's pleas. 

The  bond  sued  upon  is  as  follows : 

"S.  E.  Hutchinson  v.  H.  C.  Copeland  et  aL 

"Whereas  a  bill  of  ezceptiona  has  been  ten- 
dered on  behalf  of  the  plaintiff,  S.  E.  Hutchin- 
son, to  the  decision  and  judgment  of  the  court 
in  the  above-stated  case,  pending  in  the  su- 
perior court  of  Grady  county,  and  all  costs  hav- 
ing been  paid  and  the  judge  of  the  superior 
court  having  ordered  that  a  supersedeas  be 
granted  in  said  cause  pending  the  decision  of 
the  Supreme  Court,  upon  condition  that  plain- 
tiff give  to  the  defendants  supersedeas  bond  for 
$500  per  month,  conditioned  to  pay  such  sum  to 
the  defendants  each  and  every  mcmtfa  that  said 
cause  be  delayed,  provided  it  is  not  reversed, 
now,  therefore,  we,  S.  E.  Hutchinson,  princi- 
pal, and  B.  H.  Wright,  security,  do  acknowl- 
edge ourselves  jointly  and  severally  held  and 
bound  unto  H.  C.  Copeland,  W.  W.  Felkel,  W. 
T.  Crawford,  Caldwell  Lumber  Company,  J. 
B.  Caldwell,  Jr.,  E.  H.  Caldwell,  and  B.  H. 
Caldwell,  their  heirs  and  assigns,  in  the  sum  of 
$500  per  month,  conditioned  to  pay  such  sum 
to  the  defendants  each  and  every  month  that 
the  condemnation  proceedings  are  delayed  by 
virtue  of  said  cause  being  carried  to  the  Su* 
preme  Court,  in  the  event  the  plaintiff  fails  in 
reversing  said  cause." 

The  order  of  the  judge  providing  for  the 
giving  of  the  bond  contained  the  following 
statement : 

"Whereas  the  damage  to  said  Caldwell  Lum- 
ber Company  approximately  $500  per  month, 
thai  foiU  he  caused  Iff  any  further  delay  of 
their  condemnation  proceedinge  [italics  ours] 
are  impossible  of  exact  -computation,  it  is 
therefore  ordered,"  etc. 

In  this  order  the  judge  necessarily  meant 
"any  further  delay  of  their  condemnation 
proceedings,"  provided  the  Supreme  Court 
ehould  decide  that  they  had  the  lawful  right 
to  proceed  with  the  condemnation.  The  only 
proper  and  reasonable  construction  of  the  or- 
der of  the  court  and  the  bond  given  in  pur- 
suance thereof  is  that  if  the  lumber  company, 
under  the  decision  of  the  Supreme  Court, 
should  be  held  not  to  have  the  right  to  con- 
demn the  defendant's  property,  then  the  de- 
lay to  the  condemnation  proceedings  would 
not  give  a  right  of  action  upon  the  b<wd.  In 
our  opinion  the  pleas  of  the  defendant,  if 
true  (and  upon  general  demurrer  the  allega- 
tions of  fact  therein  must  be  taken  as  true), 
were  a  good  defense  to  the  suit  The  Su- 
preme Court  having  decided  that  the  lumber 
company  had  no  right  to  condemn  the  defend- 
ant's lands,  the  plaintiffs  had  no  cause  of  ac- 
tion upon  the  bond. 

This  ruling  is  not  in  confiict  with  the  pre- 
vious holding  of  this  court  in  this  case.  Cald- 
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well  Lumber  Co.  et  al.  t.  Wright,  22  Ga. 
App.  411,  96  S.  E.  391.  It  was  there  merely 
held,  as  shown  by  the  opinion  on  the  motion 
for  a  rehearing,  that  the  petition  of  the  lum- 
ber company  was  not  subject  to  the  demur- 
rers interposed..  That  opinion  was  as  follows : 


4*1 


'In  its  decision  in  this  case  the  court  passed 
upon  such  questions  only  as  were  raised  by 
the  demurrer  and  the  exceptions  to  the  rulings 
thereon.  The  decision  went  only  to  the  extent 
that  the  petition  set  out  a  cause  of  action. 
The  other  questions  raised  hy  the  motion  for 
rehearing  were  noi  passed  upon,  and  are  for 
determination   in   the  future  progress   of   the 


f» 


case. 

*'The  other  questions  raised  by  the  motion 
for  a  rehearing,'*  and  which  were  not  passed 
upon,  were:  (1)  To  recover  on  a  bond,  more 
than  a  breach  of  the  bond  must  be  shown; 
damages  must  specifically  appear.  (2)  While 
the  Judgment  of  the  Supreme  Court  affirming 
the  Judgment  of  the  trial  court  was  nominal- 
ly a  Judgment  of  affirmance,  it  was  actually, 
as  to  that  feature  of  the  case  to  which  the 
bond  related  (viz.  whether  the  condemnation 
proceeding  should  be  stayed),  a  Judgment  of 
reversal. 

While  some  rather  broad  rulings,  apparent- 
ly in  conflict  with  the  present  rulings,  were 
made  by  this  court  in  the  original  opinion  in 
the  decision  Just  referred  to,  those  rulings 
were  subsequently  expressly  modified  or 
withdrawn  by  this  court  in  its  opinion  on  the 
motion  for  a  rehearing  of  the  case,  in  which 
it  was  distinctly  stated  that  the  only  ques- 
tion passed  upon  was  that  the  petition  set 
out  a  cause  of  action.  Some  of  the  grounds 
of  the  demurrer  were  overruled  by  the  trial 
court,  and  that  Judgment  was  not  excepted 
to;  other  groimds  of  the  demurrer  were  sus- 
tained, and  that  Judgment  was  reversed  by 
this  court.  So  it  is  the  law  of  the  case  that 
the  petition  was  not  subject  to  any  ground  of 
the  demurrer.  While  this  is  true  It  is  not, 
under  all  the  facts  of  the  case,  controlling 
upon  the  question  now  under  consideration. 
The  defendant's  pleas  showed  that  he  had 
finally  succeeded  in  obtaining  a  decision  from 
the  Supreme  Court  which  was  substantially 
a  reversal  of  the  decision  of  the  lower  court 
in  the  case  in  which  the  bond  sued  upon  was 
given.  In  our  opinion  the  defendant  should 
have  been  allowed  to  set  up  that  fact  in  his 
plea  as  a  good  defense  to  the  suit  upon  the 
bond.  Upon  the  next  trial  of  the  case,  if  the 
allegations  in  the  defendant's  pleas  are  sus- 
tained by  uncontradicted  evidence,  a  verdict 
for  the  defendant  should  be  directed. 

The  error  in  striking  the  defendant's  pleas 
rendered  the  further  proceedings  In  the  case 
nugatory. 

Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(24  Ga.  App.  Sl> 
BARBOUR  ▼.   STATE.     (No.  1038a) 

(Court  of  Appeals  of  Georgia,  DiviBion  No.  % 

June  19.  1919.) 

(Syllahus  by  the  Court.) 

1.  Intoxicating  Liquors  ^=9236(6)  ^  Uh- 
LAWFUL  Possession— Sufficiency  of  Evi- 

DBNCE. 

The  court  did  not  err  in  overruling  the  cer- 
tiorari and  in  sustaining  the  judgment  of  the 
trial  court. 

(Additional  Bylldbus  by  Editorial  Btaff.) 

2.  Cbiminal   Law    ^=3>394,   777— EvfoKNCs— 

SOUBCB. 

In  a  prosecution  for  the  unlawful  pooses- 
sion  of  intoxicating  liquor,  a  charge  that  method 
in  which  evidence  was  acquired  was  not  a  mat- 
ter for  the  jury  and  that  evidence  was  admis- 
sible regardless  of  how  it  was  acquired,  was  not 
erroneous,  particularly  when  court  charged  that 
credibility  of  a  witness  is  exclusively  for  the 
jury. 

3.  Cbiicinal  Law  «=»1172(2)— Intoxicattno 
LiQuoBs  ^=:»139  —  Unlawful  Possessioh 
—Amountv— Charge. 

In  such  prosecution,  where  the  one  half 
pint  of  whisky  found  in  defendant's  residenct 
was  put  in  evidence  and  taken  by  Jury,  an  in- 
advertent charge  that  he  had  two  half  pints  in 
his  residence,  which  had  been  put  in  evidence, 
did  not  require  a  new  trial,  as  guilt  did  not 
depend  upon  quantity  in  his  possession. 

4.  Cbiminai.  Law  ^=>828  —  Instbuctionb 
—Alibi— Written  Request. 

In  a  prosecution  for  illegal  possession  of 
liquor,  the  court  did  not  err,  in  absence  of  time- 
ly appropriate  written  request,  in  failing  to 
instruct  on  the  law  of  alibi 

Error  from  Superior  Court,  Chatham 
County ;  P.  W.  Meldrim,  Judge.  ' 

A.  D.  Barbour  was  acquitted  in  dty  court 
of  Savannah  under  first  count  of  accusation 
for  violating  the  prohibition  laws  and  was 
convicted  under  the  second  count,  his  mo- 
tion for  a  new  trial  and  his  certiorari  to  the 
superior  court  were  overruled,  and  the  Judg- 
ment of  the  trial  court  sustained,  and  he 
brings  error.    AfQrmed. 

See,  also,  21  6a.  App.  243,  94  S.  E.  272. 

Robt  L.  Colding  and  J.  Fred  Bernhardt, 
both  of  Savannah,  for  plaintiff  In  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Savan- 
nah, for  the  State. 

BROYLES,  P.  J.  A.  D.  Barbour  was  tried 
In  the  dty  court  of  Savannah  for  violating 
the  prohibition  laws.  The  accusation  ooa- 
talned  two  counts.  The  first  count  was  f6r 
selling  spirituous  liquor,  and  the  second 
count  was  for  having,  controlling,  and  pos- 
sessing spirituous  liquora  The  defendant 
was  acquitted  under  the  first  count  and  oon* 
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▼loted  under  the  second  count  His  motion 
for  a  new  trial  was  overruled,  and  he  car- 
ried his  case  by  certiorari  to  the  superior 
court,  where  the  certiorari  was  overruled 
and  the  Judgment  of  the  trial  court  sus- 
tained. 

[1-3]  The  trial  court  did  not  err  in  charg- 
ing the  Jury  as  follows: 

"I  charge  you  that  the  method  in  which  evi- 
dence is  acquired  is  not  a  matter  for  determina- 
tion of  any  jury;  that  the  law  of  this  state 
is  that  evidence  is  admissible  no  matter  how  ac- 
quired, so  the  methods,  if  any,  in  this  case,  that 
were  used  to  acquire  tiie  evidence  is  not  for  the 
approval  or  disapproval  of  this  jury  and  is  not 
an  issue  for  you  to  decide.'' 

This  is  especially  true  since,  in  immediate 
connection  therewith,  the  Judge  added  the 
following  instructions: 

"The  credibility  of  a  witness  is  exclusively  a 
matter  for  the  jury  to  determine;  what  the 
truth  of  the  testimony  is  is  a  matter  for  you 
to  decide,  but  the  method  in  which  the  evidence 
is  acquired,  as  a  general  statement,  cannot  be 
considered  by  the  jury  in  determining  the  guilt 
or  innocence  of  a  defendant,  unless  they  should 
throw  light  on  the  circumstances  of  the  case, 
and  by  that  means  go  to  the  credibility  of  a  wit- 
ness. 


ft 


Upon  the  trial  cf  the  case  one  half  pint  of 
whisky,  which  the  testimony  showed  was 
found  in  the  defendant's  residence,  was  in- 
troduced in  evidence.  The  trial  Judge  er- 
roneously stated  in  his  charge  that  the 
state  contended  that  the  defendant  had  in 
his  residence  two  half  pints  of  whisky,  which 
had  been  put  in  evidence.  This  error,  how- 
ever, in  our  opinion,  does  not  require  a  new 
trial.  Under  the  law  the  guilt  of  the  de- 
fendant did  not  depend  upon  the  quantity 
of  whisky  in  his  possession.  He  was  equal- 
ly guilty  whether  he  had  one  half  pint  or 
two  half  pints.  Besides,  the  testimony  was 
clear  and  explicit  that  only  one  half  pint  of 
whisky  was  found  in  the  defendant's  houses 
and  the  Jury,  of  course,  had  only  one  half 
pint  of  whisky  out  with  them  as  evidence 
in  the  case.  It  must  have  been  clearly  ap- 
imrent  to  them  that  the  Judge's  statement 
as  to  the  quantity  of  the  whisky  found  and 
introduced  in  evidence  was  merely  an  inad- 
vertent slip  of  the  tongue. 

The  evidence  authorized  the  charge  com- 
plained of  in  the  fifth  special  ground  of  the 
f^^otion  for  a  new  trial. 
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Under  the  facts  of  the  case  the  trial  court 
did  not  err,  in  the  absence  of  a  timely  and 
appropriate  written  request,  in  failing  to  in- 
struct the  Jury  upon  the  law  of  alibi. 

The  verdict  was  authorized  by  the  evi- 
dence, and  the  Judge  of  the  superior  court 
did  not  err  in  overruling  the  certiorari  and 
sustaining  the  Judgment  of  the  trial  court. 

Judgment  affirmed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concur. 


(24  Oa.  App.  51) 
DTE  v.  STATE.    (No.  10461.) 

(Ck>urt  of  Appeals  of  Qeorgia,  Division  Ko.  2. 

June  27.  1919.) 

(SyUahus  hy  the  Court,) 

1.  Charge  of  Coubt. 

When  considered  in  the  light  of  the  charge 
of  the  court  as  a  whole,  none  of  the  excerpts 
complained  of  in  the  motion  for  a  new  trial  re- 
quires a  new  trial. 

2.  GanaNAi.  Law  ^=>956(10)~New  Trial— 
Prejudice  of  Juror—Question  fob  Coust. 

The  remaining  special  ground  of  the  motion 
for  a  new  trial  was  based  upon  statements  al- 
leged to  have  been  made  by  one  of  the  jurors 
before  the  trial  of  the  case,  showing  that  he 
was  prejudiced  and  biased  against  the  defend- 
ant. The  evidence  submitted  in  support  of  this 
ground  was  met  with  a  counter  showing  by  the 
state,  and  on  this  issue  of  fact  the  judge  was 
the  trior,  and  his  decision  in  favor  of  the  state 
was  authorized  by  the  evidence  adduced. 

3.    SUFFIGIENOT  OF  EVIDENCE. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Superior  Ck)urt»  Warren  Ck>un- 
ty;   B.  F.  Walker,  Judge. 

Proceeding  between  the  State  and  W.  P. 
Dye,  and  from  the  Judgment  Dye  brings  er- 
ror.   Affirmed. 

M.  L.  Felts,  of  WarrentOD,  for  plaintiff  in 
error. 

R.  0.  Norman,  SoL  Gen.,  of  Washington, 
Ga.,  for  the  Stata 

BBOYLES,  F,.  J.    Judgment  affirmed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concur. 
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(24  Ga.  App.  48) 

KINO  T.  STATB.     (No.  10480.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

June  27,  1919.) 

(Syllabus  hf  the  Court.) 

1.  Cbiminal  Law  ^=:»668  —  WmrBasss  ^s» 
88,  277(1)  —  Statement  by  Defendant  — 
Right  Not  to  Testot. 

While  the  defendant  in  a  criminal  case  maj 
make  to  the  jury  a  statement  in  hia  own  behalf 
not  under  oath,  whidi  may  be  received  in  whola 
or  in  part  by  the  jury  in  preference  to  the 
sworn  testimony,  he  is  not  a  competent  witness 
in  the  case,  and  cannot  be  sworn  as  sudi. 
While  he  may  be  cross-examined  not  under 
oath,  if  he  consents  thereto,  an  offer  by  his 
counsel  to  put  him  under  onth  and  permit  him 
to  be  cross-examined  was  properly  rejected  by 
the  trial  judge. 

2.  Exclusion  of  Evidence. 

The  evidence  offered  by  counsel  for  defend- 
ant as  set  out  In  the  second  ground  of  the 
amendment  to  the  motion  for  new  trial  was 
entirely  Irrelevant  to  the  issue,  and  it  was  not 
error  on  the  part  of  the  trial  judge  to  revise 
to  admit  the  same. 


8.  Obdcinai.  Law   ^s»117S— AasiGNiiENT  or 
Ebbobp-Revisw. 

The  assignment  of  error  as  set  out  in  the 
third  ground  of  the  amendment  to  the  motioo 
for  new  trial,  not  being  referred  to  in  the  brief 
of  counsel  for  the  plaintiif  in  errors  will  be 
treated  as  abandoned. 

4.  Cbiictnal  Law    ^=:»1160— Sufs'icienct  or 
Evidence— Review. 

The  evidence  la  sufficient  to  support  the 
verdict,  which  has  the  approval  of  ihe  trial 
judge,  and  this  court  will  not  interfere  there- 
with. 

Error  from  City  Court  of  Maoon;  Dn  Pont 
Guerry,  Judge. 

Nab  King  was  convicted  of  an  offienae,  bis 
motioa  ft>r  new  trial  was  denied,  and  be 
brings  error.    Affirmed. 

Hubert  F.  Rawls*  Olin  J.  Wlmberly,  and 
Tbos.  Arnold  Jacobs,  Jr.,  all  of  Uacon,  for 
plaintiff  Id.  error. 

Will  Gmm,  Sol.,  of  Macon,  for  tbe  Stat& 

STEPHENS,  J.    Judgment  ai&rmed. 

BROYLBS,  P.  J.,  and  BLOODWOBTH,  J., 

concur. 
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C125  Va.  im 

JOHNSON  et  al.  ▼.  MERRITT  et  aL 

(Supreme  Court  of  Appeals  of  Vlrginit .    June 

12,  1&19.) 

1.  Judicial  Sales  ^s»48— Sals  to  Tbusubb. 

In  suits  to  subject  land  to  judgment  Hens, 
where  a  trustee  for  a  wife  offered  to  purchase 
land  of  the  husband,  defendant,  at  $4  an  acre, 
and  his  offer  was  accepted  by  a  decree  stating 
that  it  made  the  sale  absolute  and  binding,  there 
was  a  judidal  sale,  and  on  entry  of  the  decree 
the  trustee  became  the  equitable  owner  of  the 
land  and  trustee  of  the  purchase  money  for 
the  husband's  heirs,  and  the  husband  became 
equitable  owner  of  the  money  and  the  trustee 
of  the  legal  title  to  the  land  for  the  purchas- 
er, and  specific  performance  could  have  been 
enforced  by  eitiier  against  the  other. 

2.  Judicial  Sales  ^=950(1)— Deed  of  Com- 
HissioNEB— Estates  Conveyed. 

In  suits  to  subject  the  land  to  payment  of 
judgment  liens,  if  a  trustee  for  a  wife  had  com- 
plied with  the  terms  of  a  decree  accepting  his 
offer  to  buy  land  of  the  husband,  defendant, 
and  the  court  commissioner,  pursuant  thereto, 
had  conveyed  to  him,  the  deed  from  the  com- 
missioner would  have  conveyed  to  the  trustee 
■11  the  estate,  legal  and  equitable,  of  all  the  par- 
ties to  the  suits  in  which  the  decree  was  en- 
tered. 

8.  Judicial    Sales   ^=s>4SH-Aoobftancb    of 
Offeb  to  Buy— Effect. 

In  suits  to  subject  the  land  to  judgment 
liens,  where  the  offer  of  the  trustee  of  a  wife 
to  buy  land  of  the  husband,  defendant,  vras 
accepted,  but  the  commissioner  died  before  he 
made  deed  to  the  trustee,  the  husband  at  the 
time  of  his  death  was  seized  of  the  mere  naked 
legal  title  to  *the  land,  and  the  court  could 
have  compelled  him  to  convey  to  the  trustee 
on  his  compliance  with  the  terms  of  the  decree 
accepting  his  offer  to  buy,  so  that,  though  the 
husband's  heirs  were  not  parties  to  the  suit 
until  later,  tiiey  owned  no  substantial  interest 
as  heirs. 

4.  lilMITATXON  of  ACTIONS  ^=972(1)— STATUTE 

of  IiWitations— Infancy. 

By  Code  1904,  i  2931,  an  action  in  no  case 
cao  be  brought  after  20  years  from  the  time 
when  the  right  accrued,  despite  other  saving 
clauses  i^  favor  of  infants. 

6.  LiiOTATioN  OF  Actions  4=36(1)— Statute 

OF    LliaTATIONS-*EZOBFTION& 

'  The  right  of  limitation  of  actions  being 
wholly  statutory,  there  are  no  exceptions  to 
the  statute  except  those  made  by  itself. 

6.  Estoppel  «=390(1)— Estoppel  in   Pais— 

iNVEffTMENT  BY  TBUSTBE. 

Where  an  investment  in  the  lands  of  a  hus- 
band, defendant  in  suits  to  subject  them  to 
judgment  liens,  was  made  by  a  trustee  for  the 
wife  with  the  husband's  full  knowledge  and  ap- 
proval, neither  the  husband  nor  those  claiming 
under  him  can  subsequently  deny  the  invest- 
ment or  the  power  to  make  it. 


7.  Trusts  ^=3>61(3)  —  Dischabgb  of  Tbust- 
Conveyance  by  Trustee. 

Conveyance  of  land  by  a  wife's  trustee,  the 
land  having  been  purchased  by  the  trustee 
from  the  husband,  defendant  in  suits  to  subject 
the  land  to  judgment  liens,  to  the  legatees  un- 
der the  wife's  will,  at  the  request  or  with  the 
consent  of  all  interested,  operated  as  a  dis- 
charge of  the  trust,  and  vested  the  legatees 
with  title. 

8.  Partition    ^=»109(1)  —  Decree— Finality 
AS  to  Purchasers. 

Where  purchasers  of  land  in  a  partition 
suit  had  paid  the  purchase  money  into  the 
hands  of  the  officer  of  the  court  directed  to  ^.ol- 
lect  it,  if  it  was  lost  afterwards  from  any 
cause  the  loss  would  fall  on  the  parties  to  re- 
ceive the  money,  and  not  upon  the  purdias- 
ers;  the  decree  directing  the  sale  and  convey- 
ance to  the  purchasers  being  final  in  so  far  as 
affecting  their  rights,  though  the  commissioner 
was  directed  to  report  to  the  court. 

9.  Equity  ^s>422— Final  Decree  as  to  One 
Party. 

A  decree  may  be  final  as  to  one  party  and 
not  as  to  another. 

10.  Bqihty  ®=»422— "Final  Decree." 

Two  decrees  in  separate  suits  held  "final," 
within  the  definition  that  a  "final  decree'*  is 
one  which  disposes  of  the  entire  subject-matter 
of  contest,  leaving  nothing  to  be  done  in  the 
cause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

11.  Equity  ^=5>119— Process— Petitions  Ger- 
mane to  Bill. 

It  was  proper  to  aUow  to  be  filed  petitions 
entirely  germane  to  the  relief  sought  by  the 
bUl;  the  parties  to  whom  such  petitions  were 
adverse,  nonresidents  of  the  state,  being  pro- 
ceeded against  by  order  of  publication  in  com- 
pliance with  Code  1904,  S  8232. 

12.  JuooMSNT  ^s»470— Collatbbal  Attack. 

Parties  in  one  suit  cannot  call  in  question 
the  correctness  of  a  decree  in  another  suit 
which  confirmed  without  exception  the  report 
of  a  commissioner. 

13.  JUDGOfENT     €b9501  —  VaLIDITT  —  IbREGU- 
LABITXBS. 

Where  the  court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  and  the  proce- 
dure was  in  the  usual  equity  form,  the  decrees 
were  not  void,  however  premature  or  errone- 
ous. 

14.  Equity  ^ss»462— Bill  of  Review  —  Time 
TO  Fnjfi— Right  of  Nonbbsidbnts. 
By  Code  1904,  {  3238,  Donreside&ts  are  giv- 
en three  years  within  which  to  appear  and  ask 
to  reopen  a  decree  against  them,  and  after 
the  lapse  of  more  than  five  years  from  entry  of 
decree  a  nonresident  cannot  file  her  bill  of  re- 
view to  set  aside  and  impeach  proceedings  in 
a  case  involving  land  in  which  she  owns  an  in- 
terest 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  IndSMs 
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16.  Equitt  ($==>427(3)  --  Decree  —  Genebai, 
Pbayeb. 

A  prayer  for  general  relief  in  a  bill  claim- 
ing under  a  busband,  the  claim  being  antagonis- 
tic to  a  claim  under  the  will  of  the  wife,  could 
not  cover  claims  under  her  will  or  under  any  of 
her  legatees. 

16.  Partition  <@=:>75— Assignment  op  Whole 
Tract— Statute. 

Under  Code  1904,  §  2564,  the  court  trying 
a  partition  case  had  jurisdiction  under  certain 
conditions  to  assign  the  whole  tract  to  two  of 
the  part  owners. 


17.  Appeal  and  Error  <®==>356— Equity 
452— Time  for  Appeal  or  Bill  of  Review. 

If  litigants  permit  to  elapse,  without  avail- 
ing themselves  of  the  remedies  provided  for 
their  relief,  the  time  fixed  by  the  statute  with- 
in which  appeals  may  be  taken  or  bills  to  re- 
view filed,  they  are  without  remedy. 

18.  Partition  <S=»73  —  Effect  of  Decrees- 
Nonresidents— Statute. 

When  the  parties  interested  in  land  sought 
to  be  partitioned  have  been  proceeded  against 
by  legal  methods,  there  is  no  difference  be- 
tween the  conclusive  effect  of  the  decree  on  res- 
idents and  nonresidents,  except  that  the  latter 
are  given  three  years,  by  Code  1904,  §  3233,  in 
which  to  have  the  case  reheard  and  any  in- 
justice corrected. 


19.  Action 
Causes. 


57(2)  —  Consolidation     of 


Causes  in  which  the  parties,  the  subject- 
matter,  and  relief  sought  are  different,  are 
improperly  consolidated. 

Appeal  from  Circuit  Court,  Brunswick 
County. 

Suit  by  W.  H.  Jobuson  and  another 
against  J.  L.  Merritt  and  others.  From  de- 
cree for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

Turnbull  &  TumbuU,  of  Lawrenceville, 
Irby  Turnbull,  of  Boydton,  Hardway  & 
Cathey,  of  Houston,  Tex.,  and  Litton  B. 
Hickman,  of  Nashville,  Tenn.,  for  appellants. 

Buford  &  Peterson,  of  Lawrenceville,  for 
appellees. 

BURKS,  J.  The  appeal  allowed  in  this 
case  was  from  a  decree  rendered  in  what  is 
said  to  be  four  cases  consolidated.  The  ques- 
tions in  controversy,  however,  were  mostly 
raised  in  the  case  under  the  style  of  John- 
son V.  Merritt,  which  was  a  bill  filed  to  im- 
peach and  set  aside  decrees  and  orders  made 
in  the  other  causes.  The  pleadings  and  facts 
^re  so  complicated  that  it  is  difficult  to  make 
a  clear  statement  that  will  cover  the  entire 
litigation. 

In  1869,  William  H.  E.  Merritt  was  the 
owner  of  a  tract  of  1,719%  acres  of  land  in 
Brunswick  county,  and  there  were  numerous 
Judgments  against  him.  George  C.  Rives  in- 
stituted his  suit  in  1869  against  Merritt  to 


subject  his  lands  to  the  payment  of  the  Judg- 
ment lien  which  he  held  against  him.  In  the 
same  year  V.  D.  Ezell,  who  also  had  a  Judg- 
ment against  Merritt,  instituted  his  suit  to 
subject  Merritt's  land  to  the  payment  of  his 
judgment.  The  two  causes  were  heard  to- 
gether, and  a  commissioner  was  appointed 
to  take  an  account  of  the  liens  on  the  real 
estate.  This  account  was  taken,  and  the 
liens  ascertained  to  amount  to  $12,000. 
Among  the  liens  reported  was  one  in  favor 
of  J.  L.  Merritt,  trustee  for  Eliza  W.  Merritt. 
for  $5,200  with  interest  from  March  8,  1858. 
Eliza  W.  Merritt  was  the  wife  of  William  H. 
E.  Merritt,  and  J.  L.  Merritt,  their  son,  was 
the  trustee  who  was  authorized  to  receive 
and  hold  the  Judgment  for  the  benefit  of 
Eliza  W.  Merritt,  "free  from  the  control, 
claims,  debts  and  demands  of  her  husband, 
William  H.  E.  Merritt,  who  may  by  deod,  in 
her  lifetime  or  by  will  at  her  death,  dispose 
of  the  same  as  she  shall  choose."  This 
judgment  had  been  recovered  in  1866,  and 
was  the  fifth  in  order  of  priority  of  the  Judg- 
ments against  William  H.  B.  Merritt.  At  the 
October  term,  1870,  of  the  court,  a  decrcM? 
was  entered  confirming  the  report  of  liens 
and  directing  R.  D.  Turnbull,  as  special  com- 
missioner, to  sell  a  sufficiency  of  the  lands  of 
the  defendant  William  H.  E.  Merritt,  to  pay 
off  the  liens  thereon  unless  Merritt  should 
pay  such  liens  within  90  days  after  being 
served  with  a  copy  of  the  decree. 

Eliza  W.  Merritt  died  in  the  year  1874. 
owning  no  real  estate  and  no  personal  prop- 
erty except  the  above-mentioned  Judgment 
against  her  husband.  She  left  a  will,  made 
in  1866,  of  which  the  following  is  a  copy: 

"In  the  name  of  God,  I  mtfke  this  my  last 
will.  I  bequeath  to  my  son,  James  L.  Merritt. 
the  gold  watch  given  to  me  by  my  son  Dr.  W. 
T.  Merritt.  I  bequeath  to  my  son,  H.  J.  Mer- 
ritt, the  gold  watch  sold  to  my  trustee,  James 
L.  Merritt,  by  my  husband,  W.  H.  E.  Merritt. 
I  bequeath  my  silverware  to  my  daughters  now 
living  to  be  equally  divided  among  them. 

"Out  of  my  other  property.  I  wish  a  support 
to  be  provided  for  my  husband,  Wm.  H.  E 
Merritt,  as  long  as  he  lives,  but  no  part  is  to 
be  liable  for  his  debts. 

"All  my  other  property  I  wish  to  be  equal- 
ly divided  among  my  children  now  living  to 
them  and  their  heirs,  but  if  any  of  them  should 
die  without  lawful  issue,  then  that  child*8  pari 
I  wish  divided  among  my  surviving  children 
The  bequest  to  my  daughter,  E.  W.  Merritt 
are  not  in  any  event  to  be  subject  to  any  debts 
she  may  owe.  I  appoint  my  husband,  W.  H.  £. 
Merritt,  and  my  son,  J.  L.  Merritt,  my  execu- 
tors, and  wish  them  to  qualify  without  security. 
Witness  my  hand  and  seal  this  the  5th  day  of 
December,  1866.  Eliza  W.  Merritt" 

No  question  is  raised  as  to  the  validity  of 
this  will,  or  the  power  of  the  testatrix  to 
make  it.  She  was  given  the  power  to  make 
a  will  by  the  terms  of  the  settlement,  and 


^s;»For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Va.)  JOHNSON  V 

(99  S 

also  had  such  power  by  virtue  of  the  statute  f 
which  had  been  in  effect  since  the  Code  of 
1849  (Code  1849,  c.  122,  §  3).    The  Judgment 
was  her  equitable  separate  estate. 

At  the  April  term,  1876,  Commissioner 
Tumbull  reported  that  he  had  not  sold  any 
of  the  land  because  of  lack  of  bidders,  al- 
though he  had  advertised  the  sale  on  two 
occasions.  Upon  the  filing  of  this  report  the 
court  directed  the  commissioner  to  sell  the 
entire  tract  either  publicly  or  privately.  At 
the  April  term,  1877,  Commissioner  Tiirnbull 
reported  that  he  had  received  a  proposition 
from  J.  L.  Merritt,  trustee  of  the  said  Eliza 
W.  Merritt,  in  which  the  said  J.  L.  Merritt, 
trustee,  stated  that  he  was  willing  to  buy  the 
whole  tract  of  land  at  the  price  of  $4  per 
acre,  and  the  commissioner  stated  that  he 
was  willing  to  sell  at  that  price  if  the  court 
would  confirm  the  sale.  The  offer  of  the 
trustee  to  purchase,  as  aforesaid,  was  (ex- 
cept as  to  the  signature)  in  the  handwriting 
of  William  H.  E.  Merritt,  who  was  still  liv- 
ing, and  was  as  follows: 

'%  as  trustee  of  Mrs.  E.  W.  Merritt,  will 
give  three  dollars  per  acre,  amounting  to  five 
thousand  one  hundred  and  sixty-three  dollars 
($5,163.00)  for  the  entire  tract  of  land  belong- 
ing to  W.  H.  E.  Merritt,  and  on  which  he  re- 
sides, containing  1.721  acres  of  land,  and  pay 
one-third,  $1,721.00.  in  cash  by  giving  a  receipt 
for  the  payment  of  the  Rives  debt,  which  is 
assigned  to  me,  now  about  $610.00,  and  $1,- 
111.00,  which  will  be  a  payment  in  part  of  the 
decree  in  my  favor  against  the  said  W.  H.  E. 
Merritt.  The  judgment  in  favor  of  Hives,  and 
the  decree  in  my  favor  appear  in  the  report  of 
Commissioner  Claiborne  filed  in  these  suits. 
The  deferred  payments  will  be  secured  by  my 
bond  without  security,  the  title  beiyg  retained 
till  the  last  payment  is  made. 

*J.  L.  Merritt,  Trustee." 


if 


The  court,  by  its  decree  of  April,  1877, 
accepted  the  offer  of  J.  L.  Merritt,  trustee, 
for  the  whole  tract  of  land,  and  declared 
the  sale  absolute  and  binding,  and  directed 
that  the  trustee  should,  within  60  days  after 
the  adjournment  of  the  court,  pay  the  costs 
of  suit  and  expense  of  sale,  and  the  four 
liens  which  were  reported  ahead  of  that  In 
favor  of  the  trustee,  and  credit  the  balance 
of  the  purchase  money  on  the  judgment  in 
his  favor  as  trustee,  thus  consuming  the 
whole  purchase  money,  and  directed  that — 

"Upon  the  same  being  done  Commissioner 
R.  D.  Tumbull  would  make  a  deed  with  special 
warranty  to  the  said  James  L.  Merritt,  trustee 
as  aforesaid,  and  report  his  proceedings  to  the 
court." 

Wmiam  H.  E.  Merritt  died  In  1885.  Noth- 
ing further  was  done  in  the  cause  until  1894, 
when  W.  G.  Burton  filed  his  petition  therein 
setting  up  the  ownership  of  the  Judgment 
which  had  been  reported  in  favor  of  Walton, 
and  which  was  prior  to  the  judgment  of  the 
trustee,  and  praying  that  the  amount  of  It 
might  be  decreed  to  be  paid  to  htm,  upon 
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which  petition  a  decree  was  entered  direct- 
ing J.  L.  Merritt,  trustee  for  Eliza  W.  Mer- 
ritt, to  pay  said  Judgment. 

In  1897,  the  surviving  children  of  Eliza  W. 
Merritt  filed  their  petition  In  the  cause,  set- 
ting forth  the  proceedings  theretofore  had 
in  it,  and  stating  that  William  H.  E.  Merritt 
had  died,  and  that  Commissioner  R.  D.  Turn- 
bull  had  also  died  without  having  executed 
the  deed  provided  for  in  the  decree  of  1877. 
The  petition  also  set  out  that  there  was  no 
longer  any  necessity  for  the  conveyance  be- 
ing made  to  J.  L,  Merritt  as  trustee,  and  that 
the  petitioners  desired  that  the  land  should 
be  conveyed  directly  to  them,  subject  to  the 
limitations  contained  in  the  will  of  Eliza  W. 
Merritt,  and  praying  that  a  commissioner 
be  appointed  to  convey  the  tract  of  land  to 
the  petitioners,  to  be  held  by  them  under  the 
provisions  of  the  will  of  said  Eliza  W.  Mer- 
ritt, subject,  however,  to  the  lien  of  the  Bur- 
ton Judgment;  the  petitioners  consenting 
that  the  conveyance  should  be  made  subject 
to  such  lien.  The  decree  of  the  April  term, 
1897,  in  accordance  with  the  prayer  of  the 
petition,  admitted  the  petitioners  as  parties 
plaintiff  In  the  two  causes  of  Rives  v.  Mer- 
ritt and  Ezell  v.  Merritt,  heard  together,  and 
with  the  consent  of  Burton,  by  counsel,  ap- 
pointed E.  P.  Buford  commissioner,  to  convey 
to  the  petitioners  the  tract  of  1,719%  acres 
of  land  in  the  petition  mentioned,  to  be  held 
by  them  Jointly  in  accordance  with  the  pro- 
visions of  the  will  of  the  said  Eliza  W.  Mer- 
ritt, and  subject  to  the  Judgment  aforesaid, 
held  by .  W.  G.  Burton,  assignee  of  M.  R. 
Walton,  and  directed  the  commissioner  to 
report  his  proceedings  to  the  court.  This 
decree  disposed  of  the  entire  subject  of  liti- 
gation, and  concluded  by  directing  the  com- 
missioner to  report  his  proceedings  to  the 
court  There  was  nothing  for  him  to  report 
except  that  he  had  made  the  deed  in  accord- 
ance with  the  decree,  after  he  had  done  so. 
The  practice  in  the  different  circuits  of  the 
state  Is  not  uniform  on  that  subject.  In 
some  of  them,  where  a  commissioner  is  di- 
rected to  make  a  deed,  he  is  required  to  re- 
port to  the  court  when  he  has  executed  the 
decree  by  making  the  deed;  in  others,  no 
such  report  is  required,  but  whether  re- 
quired or  not  it  in  no  way  affects  the  finality 
of  the  decree.  The  decree  was,  in  all  other 
respects,  final,  and  the  fact  that  the  commis- 
sioner was  required  to  report  when  he  had 
made  the  deed  did  not  render  it  any  the  less 
final. 

[1]  It  is  true  that  neither  of  the  appellants 
was  a  party  to  these  suits  at  that  time. 
They  are  here  claiming  part  of  the  tract  of 
1,719%  acres  of  land  as  heirs  of  William  H. 
El  Merritt.  At  the  time  the  decree  of  1877 
was  entered,  William  H.  E.  Merritt  was  liv- 
ing and  a  party  defendant  to  these  two  suits. 
The  offer  made  by  J.  L.  Merritt,  trustee,  to 
purchase  the  land  at  $4  per  acre,  was  ac- 
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cepted  by  that  decree;  the  decree  stating, 
amongst  other  things,  that  it  "doth  make  the 
sale  absolute  and  binding.**  There  can  be 
no  doubt  that  this  constituted  a  Judicial  sale 
(McAllister  v.  Harman,  101  Va.  17,  42  S.  B. 
920),  and  upon  the  entry  of  that  decree  J. 
L.  Merritt,  trustee,  became  the  equitable 
owner  of  the  tract  of  land,  and  trustee  of  the 
purchase  money  for  the  heirs  of  the  vendor, 
and  the  vendor  became  the  equitable  owner 
of  the  purchase  money  and  a  trustee  of  the 
legal  title  for  the  benefit  of  the  purchaser, 
and  specific  performance  could  have  been  en- 
forced by  either  against  the  other  upon  de- 
fault in  compliance  with  the  terms  of  sale, 
and  this  could  have  been  done  in  the  suits 
in  which  the  decree  was  entered. 

In  discussing  this  subject  and  the  difTer- 
ent  way  tbe  transaction  is  viewed  at  law  and 
in  equity,  Mr.  Pomeroy  says: 

'*The  view  which  equity  takes  of  the  juridical 
relations  resulting  from  the  transaiction  is 
widely  different.  Applying  one  of  its  fruitful 
principles,  that  what  ought  to  be  done  is  re- 
garded as  done,  equity  says  that  from  the  con- 
tract, evea  whQe  yet  executory,  the  vendee 
acquires  a  'real*  right,  a  right  of  property  in 
the  land,  while  though  lacking  a  legal  title,  and 
therefore  equitable  only,  is  none  the  less  the 
real  beneficial  ownership,  subject,  however,  to 
a  lien  of  the  vendor  as  .security  for  the  pur- 
chase price  as  long  as  that  remains  unpaid. 
This  property  in  the  land,  upon  the  death  of 
the  vendee,  descends  to  his  heirs,  or  passes  to 
his  devisees,  and  is  liable  to  the  dower  of  his 
widow.  The  vendor  still  holds  the  legal  title, 
but  only  as  trustee,  and  he  in  turn  acquires  an 
equitable  ownership  of  the  purchase  money; 
his  property,  as  viewed  by  equity,  is  ho  longer 
real  estate  in  the  land,  but  personal  estate  in 
the  price,  and  if  he  dies  before  payment,  it 
goes  to  his  administrator,  and  not  to  his  heirs. 
In  short,  equity  regards  the  two  contracting 
parties  as  having  changed  positions,  and  the 
original  estate  of  each  as  having  been  'convert- 
ed,' that  of  the  vendee  from  personal  into  real 
estate,  and  that  of  the  vendor  from  real  into 
personal  property,*'  1  Pomeroy's  Equity  (2d 
Ed.)  i  105. 

See,  also,  sections  368,  372. 

[2,  3]  The  court  could  have  compelled  J.  L. 
Merritt,  trustee,  to  comply  with  the  terms  of 
the  sale  by  a  rule  and  proceedings  had  there- 
on for  a  resale  at  his  risk.  The  proceeding 
by  rule  has  been  likened  to  a  suit  for  specif- 
ic performance.  Clarkson  v.  Read,  15  Grat. 
(56  Va.)  288.  After  the  entry  of  that  decree, 
William  H.  EL  Merritt  held  nothing  but  the 
bare  legal  title  to  the  tract  of  land  aforesaid. 
If  J.  L.  Merritt,  trustee,  had  complied  with 
the  terms  of  that  decree,  and  Turnbull,  com- 
missioner, had,  in  pursuance  thereof,  con- 
veyed the  land  to  him,  the  deed  from  Turn- 
bull  would  have  conveyed  all  the  estate,  le- 
gal and  equitable,  of  all  the  parties  to  the 
suit  to  J.  L.  Merritt,  trustee.  Bellenot  v. 
Laube's  Ex*r,  104  Va.  842,  52  S.  B.  698.  Such 
t  deed  would  have  operated  to  convey  the 


title  of  the  parties  as  of  the  date  of  the  de- 
cree, and  the  death  of  William  H.  E.  Merritt 
after  that  time  would  have  been  ImmateriaL 
As  a  matter  of  fact,  however,  Turnbull  died 
before  the  deed  was  made,  and  the  record 
does  not  show  when  the  payments  required 
to  be  made  by  J.  L.  Merritt,  trustee,  were 
actually  made.  The  decree  of  1897  substi- 
tuted E.  P.  Buford  as  commissioner  in  the 
place  of  Turnbull,  and  directed  him  to  make 
the  deed  to  the  beneficiaries  under  the  will, 
instea4  of  to  the  trustee.  It  is  true  that  at 
the  time  this  decree  was  entered  William  H. 
E.  Merritt  was  dead,  but  it  is  doubtful  If  it 
was  necessary  to  have  the  suit  revived 
against  his  heirs  before  the  decree  was  en- 
tered. If,  in  pursuance  of  the  decree  of  1877, 
Turnbull  had  made  the  deed  after  the  death 
of  William  H.  E.  Merritt,  we  see  no  good 
reason  why  the  deed  should  not  have  been 
operative  and  conveyed  the  title  of  William 
H.  E.  Merritt  in  the  land,  and  as  E.  P.  Bu- 
ford, commissioner,  was  substituted  to  do  the 
same  thing,  it  would  seem  that  it  was  not 
necessary  to  revive  the  suit  against  the  heirs 
of  William  H.  E.  Merritt  before  entering  the 
decree  of  1897.  But  however  this  may  be, 
William  H.  E.  Merritt,  at  the  time  of  his 
death,  was  seized  of  the  mere  naked  legal 
title,  and  that  was  all  that  passed  to  his 
heirs,  and,  even  if  they  should  have  been 
made  parties  before  the  decree  of  HS^i  was 
entered,  they  held  nothing  but  the  naked 
legal  title  which  the  court  would  have  com- 
pelled them  to  convey  to  J.  If.  Merritt,  trus- 
tee, upon  compliance  with  the  terms  of  the 
decree  of  1877 ;  so  that,  although  the  appel- 
lants were  not  parties  to  the  suit  at  tne  time 
the  decree  of  1897  was  entered,  they  owned 
no  substantial  interest  in  the  tract  of  land  as 
heirs  of  William  H.  B.  Merritt,  and  as  hold- 
ers of  the  legal  title  they  might,  at  any  time, 
have  been  compelled  to  convey  it  to  J.  L. 
Merritt,  trustee,  upon  compliance  by  him 
with  the  decree  of  1877. 

[4]  Furthermore,  the  deed  from  Buford, 
commissioner,  to  J.  Jj.  Merritt  and  others* 
was  executed  on  May  12,  1897.  Prom  that 
time  on  the  grantees  in  that  deed  held,  used, 
occupied,  and  enjoyed  the  land,  openly  and 
notoriously  claiming  under  that  deed,  until 
the  institution  of  the  suit  of  the  complain- 
ants to  avoid  the  decrees  aforesaid.  The  de^ 
cree  of  1897  and  the  deed  made  in  pursuance 
thereof  was  an  open  disavowal  of  record 
that  the  grantees  in  that  deed  held  the  land 
Jointly  with  the  appellants.  The  act  of  lim- 
itation ran  from  that  time  against  the  appel- 
lants as  to  any  claim  of  ownership  In  the 
land  as  heirs  of  William  H.  E.  Mjerritt  It 
is  true  that  the  appellants  were  infants  and 
nonresidents  of  the  state.  But  the  statute 
making  a  saving  in  favor  of  infants  express- 
ly provides  an  ultimate  limitation,  notwitb^ 
standing  infancy,  within  which  a  rifi^t  must 
be  asserted.  It  declares  that  in  no  case 
shall  an  action  be  brought  after  20  years 
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from  the  time  when  the  right  accrued.  Code 
1901,  S  2931. 

[6]  There  was  no  such  thing  as  a  limita- 
tion of  actions  at  common  law.  The  right  is 
wholly  statutory,  and  there  are  no  excep- 
tions to  the  statute  except  those  made  by  the 
statute  itself.  Vance  v.  Vance,  108  U.  S.  514, 
2  Sup.  Ct.  854,  27  L.  Ed.  808;  Burks*  PI.  & 
Pr.  378,  and  cases  cited.  The  Legislature  had 
full  power  In  the  premises,  and  in  the  inter- 
est of  the  repose  of  society  put  an  ultimate 
limitation  of  20  years  upon  the  right  to 
bring  an  action,  notwithstanding  infancy. 
This  period  had  more  than  elasped  before 
the  appellants  brought  their  suit.  The  de- 
cree made  in  1897  was  not  assailed  until  the 
suit  was  brought  in  1918.  The  peace  of  so- 
ciety demands  that  there  should  be,  at  some 
time,  an  end  put  to  litigation,  and  the  expe- 
rience of  civilized  communities  has  shown 
the  wisdom  of  such  provisions,  and  hence 
they  are  favored.  It  is  better  that  an  indi- 
vidual should,  in.  exceptional  cases,  suffer 
wrong,  than  that  a  community  should  be 
kept  in  turmoil.  Title  to  *  property  of  all 
kinds  should  not  be  left  in  doubt  and  uncer- 
tainty for  indefinite  periods. 

[•,  7]  In  1911,  all  of  the  children  of  EUza 
W.  Merritt  who  survived  her  had  died  ex- 
cept the  appellee,  H.  J.  Merritt,  and  a 
daughter,  Lucy  ML  Burton.  On  June  7,  1911, 
they  filed  their  bill  in  the  circuit  court  of 
Brunswick  county,  setting  out  the  death  of 
their  mother,  Eliza  W.  Merritt,  testate,  fil- 
ing a  copy  of  the  will,  and  asking  for  a  con- 
struction of  the  win  and  a  partition  of  the 
property  devised  thereby.  The  bill  alleges 
tiiat  the  testatrix  was,  at  the  time  of  her 
death,  the  owner  of  the  equitable  title  to  a 
certaiu  tract  or  parcel  of  land  situated  in 
Brunswick  county,  containing  1,719%  acres, 
of  which  they  ask  that  partition  be  made. 
The  bill  further  sets  forth  the  names  of  the 
children  of  the  testatrix,  and  of  the  descend- 
ants of  two  of  them  who  had  died  in  her 
lifetime.  These  descendants,  including  the 
appellants,  were  made  parties  defendant 
There  was  some  doubt  as  to  the  proper  con- 
struction of  the  will,  and  under  one  con- 
struction (which  was  the  one  finally  adopted 
by  the  court)  these  descendants,  while  not 
entitled  to  any  of  the  original  shares  under 
the  will  of  the  testatrix,  would  inherit  an  in- 
terest from  shares  derived  by  one  child  from 
another  as  they  successively  died«  and  for 
this  reason,  and  in  order  to  cover  all  possi- 
ble interests,  the  appellants  were  made  par- 
ties to  the  suit.  The  complainants  were  in 
error  in  stating  that  the  testatrix,  at  the 
time  of  her  death,  was  the  owner  of  an 
equitable  title  to  the  tract  of  land  in  Bruns- 
wi(dL  county.  At  the  time  of  her  death,  she 
had  simply  a  lien  by  virtue  of  her  judgment 
on  the  land^  not  an  interest  in  the  land  it- 
self; but  the  subsequent  purchase  by  her 
trustee  was  an  investment  of  the  trust  fund 
to  that  exfent  in  the  tract  of  land,  which 
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the  beneficiaries  under  her  will  had  a  right' 
to  elect  to  take  in  lieu  of  the  money  due  on 
the  Judgment,  and  which  they  in  fact  did 
elect  to  take.  The  trustee  was  charged  with 
the  collection  of  the  Judgment,  and,  though 
not  directed  to  invest  it  in  any  particular 
way,  the  trust  fund  went  into  the  property, 
and  the  beneficiaries  thereof  had  a  right  to 
follow  it  The  investment,  if  not  made  at 
the  request  of  William  H.  E.  Merritt,  who 
was  then  living,  was  certainly  made  with  his 
full  knowledge  and  approval,  and  neither  he 
nor  those  claiming  under  hun  can  now  deny 
the  investment  or  the  power  to  make  it. 
The  subsequent  conveyance  of  the  land  to. 
the  legatees  under  Mrs.  Merritt's  will,  at  the 
request  or  with  the  consent  of  all  interested, 
operated  as  a  discharge  of  the  trust,  and 
vested  the  parties  with  the  title  to  the  lands. 
Sims  V.  Sims,  94  Va.  580,  27  S.  E.  436,  64  Am. 
St.  Rep.  772.  So  that,  while  the  statement 
in  the  bill  is  not  exactly  accurate,  it  does 
not  affect  the  result.  The  appellants-  were 
nonresidents  of  the  state  and  were  proceed- 
ed against  as  such. 

It  is  claimed  that  the  Judgments  prior  to 
that  of  J,  L.  Merritt,  trustee,  were  paid  off 
by  W.  H.  E.  Merritt  in  his  lifetime,  and  also 
that  large  payments  were  made  by  him,  or 
out  of  his  property,  on  the  Judgment  of  J.  L. 
Merritt,  trustee.  W.  H.  B.  Merritt  was  in- 
terested, under  the  will  of  his  wife,  in  the 
trust  fund  held  by  J.  L.  Merritt,  trustee. 
The  sale  of  the  land  to  the  trustee  had  been 
made  in  his  lifetime,  if  not  at  his  instance, 
at  least  with  his  full  knowledge  and  approv- 
al. There  was  still  a  large  balance  due  on 
the  Judgment  in  favor  of  J.  L.  Merritt,  trus- 
tee, and,  if  it  be  conceded  that  payments 
were  made  as  aforesaid  by  W.  H.  E.  Merritt, 
they  were  voluntarily  made,  with  full  knowl- 
edge of  the  facts,  and  it  is  not  competent  for 
his  heirs  to  have  a  different  application 
made  of  those  payments  from  that  made  by 
him  in  his  lifetime.  He  knew  of  the  con- 
tents of  his  wife's  will,  and,  if  he  chose  to 
make  payments  which  would  increase  the 
amount  to  be  received  on  her  Judgment 
against  him,  neither  his  real  nor  personal 
representatives,  after  his  death,  can  call  in 
question  his  appropriation  of  such  payments. 

[8, 9]  After  the  court  had  construed  the 
will  of  Mrs.  EUza  W.  Merritt,  and  ascertain- 
ed that  the  interest  of  H.  J.  Merritt  and  Lu- 
cy M.  Button  in  the  tract  of  land  amoimted 
to  five-sixths  thereof,  and  that  the  other  one- 
sixth  was  divisible  among  the  heirs  of  J.  L. 
Merritt  and  Jennie  M.  Floumoy,  the  said  H. 
sixth  was  divisible  among  the  heirs  of  J.  L. 
will  of  Mrs.  Eliza  W.  Merritt  and  ascertain- 
cy  M.  Burton  in  the  tract  of  land  amounted 
to  five-sixths  thereof,  and  that  the  other  one- 
ed  that  the  interest  of  H.  J.  Merritt  and  Lu- 
J.  Merritt  and  Lucy  M.  Burton  filed  their  pe- 
tition in  the  cause,  setting  out  the  fact  that 
the  tract  of  land  was  subject  to  the  Judg- 
ment of  Mrs.  Burton  and  also  to  the  debts  of 
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J.  L.  Merrltt,  and  asking  that  partition 
might  be  made  of  the  land  so  as  to  allot  to 
petitioners  their  five-sixths  of  the  land,  and 
to  make  partition  of  the  remaining  one-sixth 
among  the  heirs  of  J.  L.  Merritt  and  Jennie 
M.  Flournoy,  including  the  petitioners,  and 
if  necessary  that  the  one-sixth  of  the  whole 
tract  of  land  should  be  sold  for  partition,  if 
it  was  not  susceptible  of  partition  in  any  of 
the  modes  prescribed  by  law,  and  the  pro- 
ceeds divided  among  the  heirs  according  to 
their  respective  rights.  Upon  the  coming  in 
of  this  petition,  a  decree  was  entered  in  the 
cause,  referring  it  to  a  commissioner  to  as- 
certain the  value  of  the  entire  tract,  and 
whether  or  not  the  one-sixth  interest  of  the 
heirs  of  J.  L.  Merritt  and  Jennie  Ml.  Flour- 
noy,  after  payment  of  the  debts,  was  suscep- 
tible of  partition  in  kind,  or  whether  parti- 
tion should  be  made  by  an  allotment  of  part 
and  a  sale  of  the  residue,  or  any  other  meth- 
od prescribed  by  statute  in  such  case  made 
and  provided.  An  account  was  also  directed 
of  the  liens  binding  on  the  land  and  upon 
the  shares  of  any  of  the  devisees.  In  com- 
pliance with  this  order  of  reference,  the 
commissioner  reported  the  Judgment  of  Mrs. 
Burton,  amounting  to  $2,683.05,  as  a  subsist- 
ing lien  upon  the  land.  Be  also  reported 
that  the  aggregate  value  of  the  tract  of  land 
was  $25,000,  and  that  a  division  of  the  one- 
sixth  interest  by  allotment  to  the  parties  en- 
titled thereto  according  to  their  respective 
rights  was  impracticable  for  certain  reasons 
set  forth  in  the  report,  and  recommended  the 
sale  of  one-sixth  interest  as  a  whole  and  di- 
vision of  the  proceeds  thereof  among  the 
parties  according  to  their  respective  rights. 
A  decree  was  thereupon  entered  confirming 
the  report  of  the  commissioner,  and  direct- 
ing a  sale  of  so  much  of  the  tract  of  land  as 
might  be  necessary  to  pay  off  and  satisfy  the 
Judgment  of  Mrs.  Burton  and  costs  of  the 
suit,  or  so  much  of  the  standing  timber  on 
the  land  as  might  be  necessary  for  that  pur- 
pose. The  decree  then  states  that  it  appear- 
ing to  the  court  from  the  report  of  the  com- 
missioner that  partition  cannot  conveniently 
be  made  of  the  one-sixth  interest  in  said 
tract  of  land  which  descended  to  the  parties 
as  heirs  at  law  of  J.  L.  Merritt  and  Jennie 
M.  Flournoy,  and  that  it  was  suggested  that 
H.  J.  Merritt  and  Lucy  M.  Burton  might  de- 
sire the  privilege  of  accepting  the  entire 
tract  at  the  value  of  $25,000,  having  the 
same  allotted  to  them,  and  paying  therefor 
to  the  other  parties  such  sums  of  money  as 
their  interest  in  the  land  might  entitle  them 
to.  The  decree  then  gave  H.  J.  Merritt  and 
Lucy  M.  Burton  the  privilege  of  accepting 
the  whole  tract  of  land  at  that  valuation 
within  30  days,  and  provided  that,  in  the 
event  they  should  accept  it.  Commissioner 
Lewis  should  collect  from  them  a  sufficient 
sum  to  pay  the  Burton  Judgment,  and  the  in- 
terest of  the  other  parties  in  the  land,  and 
to  defray  the  costs  of  the  suit    At  the  Sep- 


tember term,  1912,  Lewis,  commissioner,  re- 
ported that  H.  J.  Merritt  and  Lucy  M.  Bar- 
ton had,  within  the  time  prescribed,  deter- 
mined to  accept  the  whole  tract  of  land  at 
the  valuation  stated,  and  had  paid  to  him  In 
cash  the  sum  of  $3,829.23,  which  was  suffi- 
cient to  pay  off  the  Burton  Judgment  and 
claims  of  other  parties,  and  the  costs  as 
specified  in  the  decree  of  June,  1912.  It  al- 
so showed  that  the  commissioner  had  dis- 
bursed a  large  portion  of  the  funds  received 
by  him  in  accordance  with  the  rights  of  the 
parties,  and  that  he  still  had  in  his  hands 
the  sum  of  $2,037.74,  which  was  subject  to 
disbursement  in  the  manner  specified  in  the 
decree.  The  decree  further  directed  that  B. 
A.  Lewis,  who  was  appointed  a  special  com- 
missioner for  the  purpose,  should  execute 
and  deliver  to  H.  J.  Merritt  and  Lucy  M. 
Burton  a  deed,  conveying  to  them.  Jointly, 
and  with  special  warranty,  the  tract  of  land 
aforesaid,  and  decreed  to  the  parties  enti- 
tled the  fund  shown  to  be  in  the  hands  of 
Commissioner  Levds.  The  decree  then  di- 
rects Lewis  to  report  his  proceedings  to  the 
court.  It  will  be  observed  from  the  above 
recital  that  H.  J.  Merritt  and  Lucy  M.  Bur- 
ton had  accepted  the  terms  of  purchase  pre- 
scribed by  the  decree  of  June,  1912,  and  had 
paid  the  whole  purchase  money  to  the  com- 
missioner of  the  court  directed  to  receive  it. 
The  commissioner  had  also  been  directed  to 
make  a  deed  to  the  purchasers.  This  de- 
cree was  certainly  a  final  decree  so  far  as  it 
affected  the  rights  of  Merritt  and  Burton  as 
purchasers  of  the  land.  They  had  pcdd  the 
money  into  the  hands  of  the  officer  of  the 
court  directed  to  collect  it,  and  if  it  was 
thereafter  lost,  from  any  cause,  the  loss 
would  fall  upon  the  parties  entitled  to  re- 
ceive the  money  and  not  upon  the  purchas- 
ers of  the  land.  PuUiam  v.  Tompkins,  99 
Va.  602,  39  S.  B.  221;  2  Barton,  Chy.  1092. 
Every  question  sought  to  be  litigated  by  the 
bill  had  been  decided,  and  the  whole  object 
of  the  litigation  had  been  accomplished,  even 
down  to  the  direction  of  the  payment  of  the 
costs  to  the  officers  of  the  court.  Nothing  re- 
mained to  be  done  except  for  the  commis- 
sioner of  the  court  to  pay  out  as  directed  by 
the  decree  of  September,  1912,  the  funds 
shown  to  be  in  his  hands.  No  one  had  any 
interest  whatever  in  this  matter  except  the 
beneficiaries  of  that  fund  mentioned  in  the 
decree.  If  the  money  was  not  paid,  they 
could  have  executions  issued  and  recover  it, 
and,  if  it  was  lost,  it  was  not  the  loss  of  the 
complainants.  They  had  no  manner  of  in- 
terest in  the  disbursement  of  this  fund.  The 
case,  certainly  so  far  as  they  were  concern- 
ed, was  ended,  and  the  decree  was  none  the 
less  final  as  to  them  because  the  commission- 
er was  directed  to  make  a*  report  to  the 
court.  Johnson  v.  Anderson,  76  Va.  770. 
Whether  the  decree  was  final  as  to  all  the 
parties,  it  is  not  necessary  to  decide,  as  a 
decree  may  be  final  as  to  one  party  and  not 
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as  to  another.  Boyall's  Adm*rs  v.  Johnson, 
1  Rand.  (22  Va.)  421;  Taylor  t.  Forbes' 
Adm'r,  101  Va.  658,  44  S.  B.  888;  Hogg's  Eq. 
Proc.  §  569. 

[10]  Nothing  further  was  done  in  the 
cause  until  September  7,  1917,  when  Com- 
missioner Lewis  reported  that  he  had  fully 
disbursed  the  funds  with  which  he  was 
chargeable  in  the  cause,  and  a  decree  was 
entered  striking  the  cause  from  the  docket. 
We  have  repeatedly  held  that  a  decree  which 
disposed  of  the  entire  subject-matter  of  con- 
test, leaving  nothing  to  be  done  in  the  cause, 
is  a  final  decree  and  the  contest  has  general- 
ly been  over  whether  or  not  the  particular 
decree  under  consideration  was  within  this 
definition.  The  decree  of  the  April  term, 
1897,  in  Rives  &  Ezell  v.  Merritt,  and  the  de- 
cree of  September  5,  1912,  in  the  case  of  Mer- 
ritt T.  Johnson,  the  details  of  which  have 
been  hereinbefore  set  forth,  are  so  clearly 
final  decrees  within  the  definition  aforesaid 
that  no  further  discussion  of  the  subject  is 
necessary.  The  decisions  draw  a  clear  dis- 
tinction between  further  "action  in  the 
cause"  and  measures  necessary  for  the  exe- 
cution of  the  decree  which  was  not  "in  the 
cause"  but  "beyond  the  cause."  In  neither 
of  the  decrees  last  mentioned  was  any  fur- 
ther action  "in  the  cause  necessary."  We 
refer  to  only  a  few  of  the  cases  on  final  de- 
crees which  will  give  reference  to  others. 
Cocke's  Adm'r  v.  Gilpin,  1  Rob.  (40  Va.)  20; 
Ryan's  Adm'r  v.  McLeod,  32  Grat.  (73  Va.) 
367;  Rawlings'  Ei'r  t.  Rawlings,  75  Va.  76; 
Johnson  ▼.  Anderson,  76  Va.  766;  Martin  v. 
So.  Salem  Land  Co.,  97  Va.  349,  33  S.  E.  600; 
Collier  V.  Seward,  113  Va.  228,  74  S.  B.  155; 
Smith  V.  Holland,  124  Va, ,  98  S.  B.  676. 

[11]  Appellants  complain  of  decrees  made 
in  the  cause  in  Mny  and  June,  1912,  because 
they  were  based  upon  petitions  filed  in  the 
cause  by  H.  L.  Merritt  and  Mrs.  Burton,  of 
which  they  had  no  notice.  The  petitions 
were  entirely  germane  to  the  relief  sought 
by  the  bill,  and  it  was  proper  to  allow  them 
to  be  filed.  The  appellants  were  proceeded 
against  by  order  of  publication  which  had 
been  duly  published  and  posted  according  to 
law,  and  no  other  publication  or  notice 
against  them  was  necessary  "in  any  proceed- 
ing in  court,  or  before  a  commissioner,  or  for 
the  purpose  of  taking  depositions,  unless 
specially  ordered  by  the  court."  Code  1904, 
I  3232. 

[12]  Appellants  also  insist  that  the  judg- 
ment held  by  Mrs.  Burton  and  for  which,  in 
part,  the  land  was  sold,  had  been  paid  prior 
to  the  sale.  The  catse  had  been  referred  to 
H  commissioner  to  ascertain,  amongst  other 
things,  the  amount  due  on  this  judgment 
He  reported  the  full  amount  as  unpaid,  and 
his  report  was  confirmed  without  exception. 
The  appellants  cannot  in  this  cause  call  in 
question  the.  correctness  of  that  decree. 

[13,14]  On  March  1.  1918,  the  appellant 
W.  H.  Johnson  filed  a  petitipn  In  the  last- 
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mentioned  suit,  which  was  In  the  nature  of 
a  bill  of  review.  This  bill  of  review  sought 
to  set  aside  all  the  decrees  entered  in  the 
cause  on  the  ground  that  they  were  ''pre- 
mature, erroneous,  and  void."  The  court 
had  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  the  procedure  was  in  the 
usual  equity  form.  The  decrees,  therefore, 
were  plainly  not  void,  and,  however  prema- 
ture or  erroneous  they  may  have  been,  they 
cannot  be  set  aside  except  upon  an  appeal  or 
bill  of  review  filed  within  the  time  prescrib- 
ed by  law.  If  a  court  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  pro- 
ceeds according  to  established  methods,  its 
decree  is  never  void,  however  erroneous  it 
may  be.  The  whole  basis  of  the  bill  under 
consideration  is  that  the  decree  entered  in 
1917  was  the  final  decree,  and  not  the  decree 
of  1912.  As  we  have  pointed  out,  the  decree 
made  September  7,  1912,  was  a  final  decree. 
The  time  had  long  ago  expired  for  the  filing 
of  the  bill  of  review.  The  statute  gives  non- 
residents three  years  within  which  to  appear 
and  ask  to  reopen  a  decree.  Code  1904,  | 
3233.  This  time  had  also  expired  long  be- 
fore the  bill  of  review  was  filed  in  1918. 
Plainly  the  bill  of  review  came  too  late. 

[1 5]  On  April  6,  1918,  the  appellant,  W.  H. 
Johnson,  filed  an  original  bill  against  H.  J. 
Merritt,  in  his  own  right  and  as  executor  of 
Lucy  M.  Burton,  deceased,  and  others,  in 
which  he  reviews  all  of  the  antecedent  liti- 
gation relating  to  the  tract  of  1,719%  acres 
of  land,  and  seeks  to  avoid  all  the  decree 
relating  thereto  on  the  ground  of  fraud 
committed  upon  him  and  certain  other  heirs 
of  William  H.  E.  Merritt.  The  bill  seeks  to 
set  aside  eighteen  deeds,  which  are  specifi- 
cally enumerated  in  the  bill,  one  of  which 
was  made  more  tlian  20  years  before  the 
bill  was  filed.  The  bill  also  seeks  to  set 
aside  the  sale  made  to  J.  L.  Merritt,  trustee, 
in  the  lien  creditors'  suits  in  1877,  on  the 
ground  that  it  was  an  effort  to  acquire  the 
property  for  Eliza  W.  Merritt's  estate,  and 
thereby  to  deprive  him  and  others  of  their 
rights.  He  charges  that  this  effort  was  the 
commencement  of  the  fraudulent  scheme  to 
deprive  him  and  others  of  their  just  share 
in  the  estate  of  the  said  William  H.  B.  Mer- 
ritt, although  this  sale  was  made  in  the  life- 
time of  William  H.  E.  Mjerritt,  seven  or 
eight  years  before  his  death,  and  two  years 
before  the  complainant  was  bom,  and  four 
years  before  his  sister  was  born.  In  appel- 
lants' reply  brief  it  is  said : 

"That  the  suit  of  Johnson  v.  Merritt  ap- 
pearing in  the  record  was  brought  by  the  ap- 
pellants to  have  set  aside  all  proceedings  in 
the  suits  of  Rives  and  Ezell  v.  Merritt  and  Mer- 
ritt V.  Rives." 

It  is  claimed  in  the  bill  that  the  land  be- 
longed to  William  H.  E.  Merritt,  that  he 
died  seized  and  possessed  thereof,  and  prays 
that  it  may  be  divided  among  the  heirs  of 
William  H.  E.  Merritt  according  to  their  re- 
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spectlve  rights,  and,  if  it  cannot  be  divided 
in  kind,  that  it  may  be  sold  for  the  purpose 
of  partition.  W.  H.  Johnson  was  the  sole 
complainant  in  this  cause.  His  sister,  Mar- 
glana  Johnson,  was  made  a  defendant,  but 
subsequently  by  answer  and  petition  was  ad- 
mitted as  party  complainant,  and  united  in 
the  allegations  of  the  bill  and  its  prayer  for 
relief.  They  sued  as  heirs  of  William  H.  B. 
Merritt,  and  not  as  legatees  under  the  will 
of  Eliza  W.  Merritt,  nor  as  heirs  or  distrib- 
utees of  any  such  legatees.  The  bill  through- 
out shows  that  the  claim  under  William  H. 
B.  Merritt  was  antagonistic  to  a  claim  under 
the  will  of  Eliza  W.  Merritt,  or  under  any 
of  her  legatees,  so  that  the  prayer  for  gen- 
eral relief  could  not,  under  the  allegations 
of  the  bill,  cover  the  latter  claims,  and  hence 
they  cannot  be  set  up  in  this  suit.  Hurt  v. 
Jones,  75  Va.  341,  351,  It  is  unnecessary, 
therefore,  to  consider  the  nature  of  the  es- 
tate which  the  legatees  of  Mrs.  Eliza  W. 
Merritt  took  under  her  will.  Furthermore, 
as  hereinafter  pointed  out,  the  time  had 
elapsed  within  which  the  appellants  could 
contest  the  construction  placed  by  the  trial 
court  on  the  will  of  Mrs.  Merritt. 

The  chief  ground  of  fraud  relied  upon  was 
that  counsel  for  H.  J.  Merritt,  at  the  latter's 
Instance  had  written  a  letter  on  May  27, 
1911,  to  the  appellant  Marglana  Johnson,  as- 
suring her  that  the  object  of  the  suit  of  Mer- 
ritt V.  Rives  was  merely  to  have  a  construc- 
tion of  the  will  of  Mrs.  Merritt,  and  was  not 
brought  adversely  to  her  or  any  of  the  grand- 
children of  Mrs.  Merritt,  but  that  it  was  nec- 
essary that  all  of  the  grandchildren  should 
be  made  parties  in  order  that  the  rights  of 
every  one  might  be  ascertained;  that  neither 
of  the  complainants  in  the  suit  wished  any 
change  in  the  manner  in  which  the  land  was 
then  held,  but  desired  to  know  what  their 
Interests  were,  and  the  writer  was  of  the 
opinion  that,  after  they  had  been  ascertain- 
ed, the  plaintiff  would  not  want  to  take  any 
further  steps  than  such  as  might  be  actual- 
ly made  necessary  by  the  action  of  the  court. 
This  letter  was  not  addressed  to  the  appel- 
lant W.  H.  Johnson,  and  he  never  saw  it  or 
heard  of  it,  according  to  his  own  statement, 
until  the  latter  part  of  the  year  1917.  It 
could  not,  therefore,  have  affected  any  ac- 
tion he  might  have  wanted  to  take  in  any 
way  whatever.  He  did  not  even  know  of  the 
pendency  of  the  suit  until  the  date  last  mo- 
tioned. 

The  appellant  Marglana  Johnson  is  tn  no 
better  position.  The  letter  of  May  27,  191.1, 
addressed  to  her,  appears,  from  the  testi- 
mony, to  have  been  written  in  the  utmost 
good  faith.  It  represented  the  attitude  of 
the  parties  at  that  time  to  the  litigation,  and 
the  subsequent  conduct  of  the  parties  and 
the  proceedings  in  the  litigation  do  not  in 
any  way  impeach  the  good  faith  of  that  let- 
ter. The  parties,  at  all  times,  intended  to 
preserve  the  large  tract  of  land  intact  for 


the  use  of  the  legatees  of  Mrs.  Merritt  dur- 
ing their  lifetime,  and  that  after  their  death 
it  should  go  to  the  grandchildren  and  great- 
grandchildren of  the  testatrix.  But  it  de- 
veloped subsequently  that  it  was  absolately 
essential  to  raise  money  to  pay  the  judgment 
held  by  Mrs.  Burton,  some  indebtedness  of 
J.  li.  Merritt,  one  of  the  legatees,  and  to 
make  some  Improvements  on  the  house  so  as 
>  to  make  It  habitable.  It  was  necessary  that 
money  should  be  raised  for  these  purposes, 
and  it  was  not  feasible  to  do  it  otherwise 
than  by  a  sale  of  part  of  the  land.  If  It  bad 
been  practical  to  set  aside  to  the  appellants 
their  share  of  the  land  in  kind,  that  share 
would  still  have  been  liable  for  its  share  of 
the  debts  aforesaid.  But  Mr.  Merritt  and 
Mrs.  Burton,  with  the  aid  and  advice  of 
their  counsel,  conceived  the  Idea  that  it 
would  be  better  for  all  parties  to  let  Mr. 
Merritt  and  Mrs.  Burton  take  the  whole 
tract  of  land  at  a  fair  valuation,  and  pay 
such  sums  of  money  as  was  necessary  for 
the  purposes  aforesaid.  They  elected  to  do 
this,  which  cleared  up  the  title  to  the  land 
so  that  they  could  raise  the  money  by  using 
the  land  as  security,  and  this  they  did.  And 
as  soon  as  this  was  done,  the  appellant  Mar- 
glana Johnson  was  notified  fully  and  cTearlj 
of  everything  that  was  done.  This  letter  of 
explanation,  written  by  counsel  for  Mr.  Men 
ritt  and  BIYs.  Burton,  was  accompanied  by  a 
check  for  her  share  of  the  land.  Her  state- 
ment that'  she  thought  that  only  a  small  part 
of  the  land  had  been  sold,  and  that  this  was 
her  share  of  It,  is  manifest  error,  for  the 
letter  which  was  written  by  the  counsel  con- 
cludes as  follows: 

"The  land  was  valued  at  $25,000.00,  which 
is  a  very  liberal  estimate.  Your  share,  in  ac- 
cordance with  the  principle  above  stated,  was 
1/48.  Mr.  H.  J.  Merritt  and  Mrs.  liucy  Bl 
Barton  were  allowed  by  the  court  to  purchase 
the  whole  tract  at  $25,000,  the  ascertained  val- 
ue, and  pay  to  the  other  heirs  in  cash  the  value 
of  their  respective  interests.  The  check  which 
I  now  Inclose  covers  your  interest  in  the  land, 
after  deducting  your  portion  of  the  costs  of 
the  suit  your  portion  of  the  judgment  in  fa- 
vor of  Mrs.  Burton,  and  your  portion  of  the  in- 
debtedness against  the  estate  of  J.  L.  Merritt, 
which  his  personal  property  was  insojOlcient 
to  satisfy,  and  it  also  includes  your  portion  of 
the  small  amount  of  rents  and  profi,ts  to  which 
you  were  entitled.  Please  sign  the  receipt  be- 
low and  return  this  letter  to  me  at  your  early 
convenience. 


»> 


This  letter  was  handed  to  her  counsel 
whom  she  had  employed  in  Memphis,  Tenn. 
There  was  a  very  lengthy  correspondence  be- 
tween counsel  for  Mr.  Merritt  and  Mrs.  Bur- 
ton, on  the  one  side,  and  the  complainant. 
Miss  Johnson,  and  her  counsel,  on  the  other 
side.  This  correspondence  manifests  a  de- 
sire on  the  part  of  Mr.  Merritt  and  Mrs. 
Burton  and  their  counsel  to  give  the  fullest 
information  as  to  the  litigation  about  the 
land.    It  is  too  lengthy  to  be  inserted  in  this 
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opinion.  This  correspondence  gave  a  ^11 
history  of  the  litigation  and  just  what  was 
done  in  it,  and  shows  that  what  was  done 
was  approved  hy  counsel  of  Miss  Johnson. 
It  may  be  said  of  this  information,  as  waB 
Aid  by  counsel  for  Miss  John9<m  in  their  re- 
ply brief  with  reference  to  another  matter, 
that— 

"From  the  correspondence  it  is  manifest  that 
Mr.  Maury  knew  of  the  attachment  proceedings 
and  authorized  them,  which  was  knowledge 
of  Miss  Johnson  regardless  of  whether  or  not 
Mr.  Maury  fully  advised  her  as  to  the  object 
and  purpose  of  the  said  suit." 

This  knowledge  was  acquired  by  Mliss 
Johnson,  as  we  have  seen,  in  January,  1913, 
and  the  decree  of  which  she  now  complahis 
was  rendered  on  September  5,  1912.  She 
had  been  proceeded  against  as  a  nonresident 
and,  under  the  provisions  of  section  3233  of 
the  Code  (1904),  had  three  years  from  the 
latter  date  within  which  to  petition  the 
court  to  have  the  case  reheard,  or  any  injus- 
tice in  the  proceeding  corrected.  She  did 
not  avail  herself  of  this  privilege,  and  now, 
after  the  lapse  of  more  than  five  years  from 
the  entry  of  the  decree^  she  files  her  bill  to 
set  aside  and  impeach  the  proceedings  in 
that  case.  Having  failed  to  avail  herself  of 
the  plain  remedy  to  redress  any  wrong  she 
may  have  suffered,  it  is  now  too  late  for  her 
to  seek  to  impeach  the  proceedings  by  a  sep- 
arate and  independent  suit. 

t18, 17]  It  is  insisted  that  the  court  was 
without  jurisdiction  to  assign  the  w,hole 
tract  to  Mr.  Merritt  and  Mrs.  Burton,  and 
that  therefore  its  decree  was  void.  The 
court  is  given  this  power  under  certain  con- 
ditions by  section  2564  of  the  Code  (1904). 
Whether  or  not  the  conditions  existed  was 
for  the  coiurt  to  decide,  but  a  wrong  conclu- 
sion on  that  question  would  not  render  its 
decree  void.  We  have  already  recited  the 
proceedings  by  which  the  whole  tract  was 
assigned  to  Mr.  Merritt  and  Mrs.  Burton. 
These  proceedings  were  in  accord  with  the 
statute,  and  the  case  in  this  respect  is  not  in 
conflict  with  our  holding  in  Roberts  v.  Hag- 
an,  121  Va.  673,  93  S.  B.  619.  Nor  can  the 
bill  in  the  case  in  judgment  be  sustained  as 
a  bill  to  correct  a  mistake.  Mistakes  which 
form  the  basis  of  equity  jurisdiction  are  the 
mistakes  of  parties  to  the  transaction,  and 
not  the  mistakes  of  courts  in  ascertaining 
the  facts  from  the  evidence,  or  in  the  appli- 
cation of  the  law  to  the  facts.  Such  mia- 
takes  of  the  court  are  not  technically  mis- 
takes, but  Judicial  errors,  and  may  be  cor- 
rected by  appeal  or  bill  of  review,  as  the 
case  may  be,  but  not  by  an  original  bill  such 
as  was  filed  in  this  case.  If  such  a'  bill  were 
allowable,  there  would  be  no  end  to  litiga- 
tion. The  time  for  a  bill  of  review  or  appeal 
having  expired,  if  the  trial  court  put  a 
wrong  construction  on  the  will  of  Mrs.  Mer- 
ritt, or  erroneously  assigned  the  whole  tract 
to  two  of  the  parties,  the  aiq;)ellants  are  with- 
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out  remedy  to  correct  it  The  statutes  fix 
the  tinje  within  which  bills  of  review  may  be 
filed  or  appeals  taken,  and,  if  litigants  permit 
this  time  to  elapse  without  availing  them- 
selves of  the  remedies  provided  for  their  rer 
lief,  they  are  vsrithout  remedy.  The  case  is 
not  different  from  any  other  where  a  remedy 
is  barred  by  the  statute  of  limitations. 
RawUngs'  Ex'r  v.  Rawllngs,  supra;  Jeffer- 
son V,  Gregory,  113  Va.  61,  73  S.  E.  452  and 
cases  cited. 

[1i]  The  state  rightly  has  and  exercises 
jurisdiction  over  all  property  within  its  ter- 
ritorial limits.  It  may  determine  the  extent 
of  title  to  property  within  its  limits,  and  the 
methods  of  transferring  such  title.  It  can- 
not bring  a  nonresident  within  its  limits,  but 
when  it  has  provided  convenient  and  certain 
methods  for  giving  notice  to  nonresidents, 
and  these  raethods  have  been  pursued,  the 
decrees  of  its  courts  are  as  much  binding 
upon  nonresidents  as  upon  residents.  A 
suit  to  partition  land  is  in  the  nature  of  a 
proceeding  in  rem,  and,  when  the  parties 
interested  have  been  proceeded  against  In 
the  methods  prescribed  by  law,  there  is  no 
difference  between  the  conclusive  effect  of 
the  decree  of  partition  up<m  residents  and 
nonresidents,  except  that  nonresidents  are 
given  three  years  by  the  statute  in  which  to 
have  the  case  reheard  and  any  injustice  in 
the  proceedings  corrected,  but  after  the 
lapse  of  this  time  a  nonresident  is  as  much 
bound  as  a  resident.  Arndt  v.  Griggs,  134 
U.  S.  316,  10  Sup.  Ct.  567,  33  L.  Ed.  918; 
Code,  f  3233 ;  Burwell  v.  Burwell'a  Guardian, 
78  Va.  574;  Fayette  Land  Co.  v.  U  &  N.  R. 
Co.,  93  Va.  274,  24  S.  B.  1016. 

In  Merritt  v.  Rives  it  is  stated  in  the  bill 
that— 

The  testatrix,  Eliza  W.  Merritt,  "at  the  time 
of  her  death  was  the  ovmer  of  an  equitable  ti- 
tle to  a  certain  tract  or  parcel  of  land  situate 
in  Totaro  magisterial  district,  in  the  county 
of  Brunswick,  Va.,  containing  1,719^  acres. 
♦  ♦  ♦  The  said  J.  L.  Merritt,  as  trustee  for 
the  said  Eliza  W.  Merritt,  having  become  the 
purchaser  of  the  said  lands  in  the  chancery 
suits  of  Rives  v.  Merritt  and  Ezell  v.  Merritt, 
now  pending  in  this  honorable  court." 

It  was  a  mistake  to  say  that  this  purchase 
was  made  by  the  trustee  in  the  lifetime  of 
Mrs.  Merritt,  and  that  she  owned  an  equit- 
able title  to  it  at  the  time  of  her  death.  The 
purchase  was  made  after  her  death  by  the 
trustee  with  the  trust  funds  belonging  to  her 
estate,  and-  the  conveyance  was  made  to  the 
beneficiaries  under  her  will  to  be  held  by 
Chem  subject  to  the  provisions  of  her  will. 
This  was  not  such  a  material  mistake  as 
would  support  the  bill  filed  by  the  appellants 
to  correct  it.  We  are  of  opinion  that  the 
allegations  of  fraud,  accident,  or  mistake 
set  forth  in  said  bill  are  not  sustained  by 
the  evidence. 

[19]  The  consolidation  of  several  causes 
is  a  very  different  thing  from  hearing  them 
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together.  It  Is  sometimes  conyenient,  eco- 
nomical, and  appropriate  that  two  or  more 
chancery  causes  should  he  heard  together; 
but  it  has  been  seriously  doubted  whether 
any  two  chancery  causes  are  so  identical 
that  they  may  be  consolidated.  The  right  to 
consolidate  was  doubted  by  Chief  Baron 
Richards  in  Forman  v.  Blake,  7  Price,  654, 
and  was  condemned  by  two  out  of  three 
judges  of  this  court  in  Claiborne  v.  Gross 
and  Wimbish  v.  Gross,  7  Leigh  (34  Va.)  339. 
In  Barger  v.  Buckland,  28  Grat.  (69  Va.)  850, 
868,  it  is  doubted  if  such  consolidation  can 
be  made  without  consent  2  Barton's  Chy. 
Pr.  861.  Whaterer  may  be  the  law  on  this 
subject,  however.  It  is  clear  that  the  trial 
court  committed  error  in  consolidating  the 
four  causes  in  the  decree  complained  of.  In 
the  cases  in  judgment,  the  parties,  the  sub- 
ject-matter, and  the  relief  sought  were  dif- 
ferent in  the  several  causes.  It  was  mani- 
festly improper,  therefore,  for  them  to  have 
been  consolidated.  The  error,  however,  un- 
der the  circumstances  of  the  case,  was  harm- 
less. 

Under  the  view  which  we  have  taken  of 
the  case,  it  is  not  necessary  to  deal  with  the 
question  of  ratification  by  the  appellants, 
nor  with  sundry  other  questions  which  were 
argued  both  orally  and  in  briefs. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  of  the 
circuit  court,  and  it  is  therefore  affirmed. 

Affirmed. 

SIMS,  J.,  concurs  in  the  result 


(125  Va.  63) 

CHANDLER  v.  BALTIMORE,  O.  &  A. 

RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

12.  1919.) 

1.  Judgment  ^==>184— Motion  fob  Judgment 
— Procedure. 

The  procedure  by  motion  for  judgment  un- 
der Code  1904,  §  3211,  as  amended  Acts  1916,  c. 
443,  is  intended  to  give  plaintiff  a  simpler, 
cheaper,  and  more  expeditious  mode  of  proce- 
dure than  is  provided  by  a  regular  common-law 
action  and  greater  laxity  has  been  allowed  in 
the  pleadings. 

2.  Judgment  ^=>184— Notice  of  Motion  fob 
Judgment— SuFFicisNGT. 

A  notice  of  motion  for  judgment  by  shipper 
against  a  railroad  company,  alleging  plaintiff  de- 
livered a  quantity  of  potatoes  for  transportation 
to  shipper  from  Concord,  Va.,  to  Pitcaim,  Pa., 
that  defendant  negligently  failed  to  transport 
with  reasonable  dispatch,  and  that  by  reason 
thereof  plaintiff  sustained  damages,  held  to  stato 
sufficiently  a  cause  for  recovery,  and  it  is  im- 
material whether  the  notice  stated  the  correct 
measure  of  damages  or  not,  since  the  extent  of 
recovery  was  to  be  fixed  by  evidence. 


3.  Judgment  ^=s>184— On  Motion— Notice- 
Carriage  OF  Goods— Delay  in  Transpor- 
tation. 

In  proceedings  by  shipper  by  notice  of  mo- 
tion for  judgment  against  a  railroad  company 
for  damages,  where  the  notice  does  not  show 
whether  any  bill  of  lading  was  ever  issued  or 
not,  although  the  Carmack  Amendment  (U.  S. 
Comp.  St  §§  86(>4a,  8604aa)  required  one,  bat 
it  appears  that  consignor  was  also  consignee, 
and  presumably  never  parted  with  his  title  to 
goods,  the  statement  that  they  had  been  sold, 
taken  in  conjunction  with  other  allegations  of 
the  notice,  was  no  evidence  that  plaintiff  had 
parted  with  his  title,  even  if  that  could  affect 
his  right  to  maintain  the  action  for  damages  for 
failure  to  transport  with  reasonable  dispatch. 

Error  to  Circuit  Court,  Northampton 
County. 

Proceeding  by  J.  W.  Chandler  against  the 
Baltimore,  Chesapeake  &  Atlantic  Railway 
Company.  Demurrer  to  notice  for  judgment 
sustained  and  plaintiff  assigns  error.  Be- 
versed. 

Mapp  &  Mapp,  of  Accomac,  for  plaintiflF  in 
error. 

Stewart  K.  Powell,  of  Onancock,  and 
George  R.  Allen,  of  Philadelphia,  Pa.,  for  de- 
fendant In  error. 

BURKS,  J.  This  is  a  proceedhig  by  no- 
tice for  a  judgment  for  damages  under  sec- 
tion 3211  of  the  Code  of  1904,  as  amended  by 
Acts  1916,  p.  700.  A  demurrer  to  the  notice 
was  sustained,  and  the  plaintiff  assigns  er- 
ror. 

We  do  not  entertain  any  doubt  that  the 
mode  of  procedure  is  warranted  by  the  stat- 
ute, if  the  notice  stated  a  case  for  recovery. 
The  following  is  a  copy  of  the  notice: 

"To  the  Baltimore,  Chesapeake  ft  Atlantic  Rail- 
way Company,  a  Corporation: 

"You  are  hereby  notified  that  on  the  11th  day 
of  March,  1918,  I  shall  move  the  circuit  court 
of  the  county  of  Northampton,  Virginia,  for 
a  judgment  against  you  for  the  sum  of  seven 
hundred  and  twenty-five  dollars  and  fifteen  cents 
($725.15),  with  interest  thereon  from  the  18th 
day  of  July,  1917,  until  paid,  and  costs,  the 
same  being  due  to  me  from  you  for  loss  on  269 
barrels  of  Irish  potatoes  delivered  by  me  to  you, 
and  by  you  accepted  for  transportation  over 
your  steamboat  and  railroad  lines  to  me  at  Pit- 
caim, Pa.,  on  July  18,  1917;  said  delivery  and 
acceptance  having  been  in  time  for  nhipment 
on  said  date  July  13,  1917,  said  delivery  and 
acceptance  having  been  at  Concord,  Northamp- 
ton county,  Virginia.  After  said  delivery  and 
acceptance  on  July  13,  1917,  you  and  your 
agents  negligently  failed  to  take  proper  care  of 
said  Irish  potatoes  while  at  said  Concord,  Vir- 
ginia, and  likewise  negligently  failed  to  trans- 
port same  on  said  date  of  July  13,  1917,  or  on 
July  14,  15,  or  16,  1917,  but,  on  the  contrary, 
did  not  transport  any  of  said  potatoes  until 
July  17,  1917,  on  which  date  you  transported 
200  barrels  of  said  potatoes  in  M.,  St.  P.  and 
S.  S.  M.  car  No.  13580  to  me  at  Pitcaim,  Pa^ 
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and  the  remaining  69  barrels  you  did  not  trans- 
port until  July  18,  1917;  said  69  barrels  hav- 
ing been  transported  in  L.  &  N.  car  No.  14030 
to  me  at  Pitcairn,  Pa.,  both  of  said  shipments 
hairing  been  from  me.  You  likewise  negligently 
failed  to  transport  said  potatoes  with  reasonable 
dispatch. 

"Said  269  barrels  of  Irish  potatoes  had  been 
sold  for  shipment  on  July  13,  1917,  by  me  at 
f  ve  dollars  and  fifty  cents  ($5.50)  per  barrel  f. 
o.  b.  Concord,  Virginia,  same  being  the  market 
value  of  potatoes  of  that  grade  on  July  13, 1917, 
the  net  amount  to  be  received  for  same  being 
fourteen  hundred  and  seventy-nine  dollars  and 
fifty  cents  ($1,479.50),  but  because  of  your  neg- 
ligence in  failing  to  take  proper  care  of  said  pota- 
toes after  the  delivery  to  you  at  Concord,  Vir- 
ginia, and  because  of  your  negligence  in  failing 
to  ship  same  on  said  date  of  July  13,  1917,  and 
on  July  14,  15,  and  16,  1917,  and  because  of 
your  negligence  in  failing  to  transport  said  po- 
tatoes with  reasonable  dispatch,  said  269  barrels 
of  potatoes  were  refused  and  had  to  be  resold 
by  me,  the  net  proceeds  received  for  same  by  me 
were  seven  hundred  and  fifty-four  dollars  and 
thirty-five  cents  ($754.35),  leaving  a  balance 
due  me  by  you  as  a  result  of  your  negligence  of 
seven  hundred  and  twenty-five  dollars  and  fifteen 
cents  ($725.15). 

"A  certified  account  is  herewith  filed. 

"Given  under  my  hand  this  the  19th  day  of 
January,  1918. 

•*J.  W.  Chandler,  By  Counsel. 

"Mapp  &  Mapp,  p.  q.' 


»» 


To  this  notice  the  defendant  demurred:  (1) 
Because  it  shows  that  the  plaintiff  is  seeking 
to  recover  special  damages  and  there  is  no 
allegation  in  the  notice  that  the  defendant 
was  given  any  notice  that  special  circum- 
stances or  urgency  required  unusual  dispatch, 
or  that  special  damages  would  be  required. 
(2)  Because  the  notice  shows  that  there  was 
a  f .  o.  b.  sale  of  the  potatoes  shipped,  which 
disentitles  the  plaintiff  to  sue. 

[1,2]  The  plaintiff  in  error  d^iies  that  the 
notice  makes  a  claim  for  special  damages,  but 
it  is  unnecessary  for  us  to  pass  on  that  ques- 
tion. If  it  states  with  necessary  particular- 
ity a  case  which,  if  proved,  entitles  the  plain- 
•tiff  to  recover,  it  is  suflacient  on  demurrer. 
If  the  plaintiff  had  sued  in  assumpsit,  he 
could  have  united  counts  for  special  damages 
with  counts  for  general  damages  in  his  dec- 
laration, and  it  would  not  have  been  subject 
to  demurrer,  and  he  may  do  the  same  thing 
in  a  proceeding  by  motion.  The  procedure 
by  motion  is  intended  to  give  the  plaintiff  a 
simpler,  cheaper,  and  more  expeditious  mode 
of  procedure  than  is  provided  by  a  regular 
common-law  action,  and  for  this  reason  it  has 
been  uniformly  viewed  with  more  leniency, 
and  a  greater  laxity  has  been  allowed  in  the 
pleadings  than  in  regular  actions.  Whitley 
V.  Booker  Brick  Co.,  113  Va.  434,  74  S.  E.  160. 
SThe  notice  in  the  case  at  bar  sufficiently  al- 
leges that  the  plaintiff  delivered  to  the  de- 
fendant 269  barrels  of  potatoes,  to  be  trans- 
ported from  Concord,  Va.,  and  delivered  to 


the  plaintiff  at  Pitcaim,  Pa.;  that  the  de- 
fendant negligently  failed  to  transport  said 
potatoes  to  their  destination  with  reasonable 
dispatch;  and  that  by  reason  thereof  the 
plaintiff  sustained,  the  damages  stated  in  the 
notice.  If  these  facts  were  proved,  the  no- 
tice stated  a  case  for  recovery,  and  it  is  im- 
material whether  the  notice  stated  the  cor- 
rect measure  of  damages  or  not  The  ex- 
tent of  his  recovery  was  to  be  fixed  by  evi- 
dence. The  first  ground  of  demurrer  should 
therefore  have  been  overruled. 

f  3]  The  second  ground  of  demurrer  should 
also  have  been  overruled.  It  does  not  appear 
from  the  notice  whether  any  bill  of  lading 
was  ever  issued  or  not,  although  the  Carmack 
Amendment  requires  one ;  but  it  does  appear 
that  the  consignor  was  also  the  consignee, 
and  presumably  had  never  parted  with  his 
title  to  the  potatoes.  The  statement  that  the 
potatoes  had  been  sold,  taken  in  conjunction 
with  other  allegations  of  the  notice,  was  n« 
evidence  that  the  plaintiff  had  parted  with 
his  title,  even  if  that  could  affect  the  right 
to  maintain  the  action.  Norfolk-Southern  R. 
Co.  V.  Norfolk  Truckers'  Exchange,  Inc.,  118 
Va.  650,  88  S.  B.  318. 

The  trial  court  erred  in  sustaining  the  de- 
murrer to  the  plaintiff's  notice,  and  for  this 
error  its  Judgment  must  be  reversed. 

Reversed. 


(149  Ga.  182) 
ALMAND  ▼.   STATE.     (No.  1283.) 

(Supreme   Court  of  Georgia.     June  13,  1919. 
Rehearing  Denied  July  19,  1919.) 

(8yUahu8  hy  the  Court.) 
1.  Criminal  Law  ^=»780(4)   —  Accomplice 

TESTTMONY    —   COBBOBORATION   —   INSTRUC- 
TION—QUESTION  FOB  Jury. 

The  court  instructed  the  jury  in  accordance 
with  the  Penal  Code  of  1910,  §  1017,  to  the  ef- 
fect that  the  testimony  of  a  single  witness  is 
generally  sufficient  to  establish  a  fact,  but  that 
one  exception  to  the  rule  is  that  in  a  case  of 
felony,  where  the  only  witness  is  an  accomplice, 
there  must  be  another  witness  than  the  accom- 
plice, or  corroborating  circumstances  may  dis- 
pense with  another  witness ;  and  further:  *'The 
corroborating  circumstances  which  will  dispense 
with  another  witness  in  a  felony  case,  where 
the  only  witness  is  an  accomplice,  must  be  of 
that  character  of  corroboration  which  is  not  as 
to  the  time  and  place  and  manner  and  circum- 
stances of  the  transaction  in  question,  but  must 
be  circumstances  which  corroborate  the  testi- 
mony of  the  accomplice  as  to  the  fact  that  the 
defendant  on  trial  was  the  perpetrator  of  the 
offense,  or  so  concerned  in  the  perpetration  as 
that  he  would  be  guilty  under  the  law  of  the 
crime  charged  in  the  indictment  If,  therefore, 
in  your  investigation  of  the  evidence  you  find 
that  there  is  testimony  of  one  who  is  an  ac- 
complice in  the  crime,  before  you  would  be  au- 
thorized to  convict  you  must  find  that  there  are 
corroborating   circumstances  which    have   been 
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brought  to  your  attention  through  the  evidence, 
which,  in  connection  with  the  testimony  of  the 
accomplice,  will  satisfy  yon  beyond  a  reasona- 
ble doubt  that  the  defendant  on  trial  was  ei- 
ther the  perpetrator  or  one  of  the  perpetrators 
of  the  offense  charged  in  the  indictment,  or  was 
so  concerned  in  the  perpetration  of  the  offense 
as  would  make  him  guilty  as  a  principal  in  the 
crime.  What  these  circumstances  are  which 
appear  in  the  evidence,  if  any  do  appear,  is  a 
matter  for  your  consideration  and  determina- 
tion, and  the  extent  to  which  the  testimony  of 
the  accomplice  may  or  may  not  be  corroborated 
ifl  a  matter  for  your  consideration  and  determi- 
nation. But  you  must  be  satisfied  beyond  a 
reasonable  doubt,  after  giving  due  consideration 
to  the  testimony  of  the  accomplice,  that  the  tes- 
timony of  the  accomplice  and  the  corroborating 
circumstances  are  such  as  to  satisfy  you  beyond 
a  reasonable  doubt  of  the  identity  of  the  accus- 
ed as  one  of  the  perpetrators  of  the  offense.  If 
/ou  find  in  the  evidence  no  circumstances  which 
are,  in  your  opinion,  sufficient  to  corroborate 
the  testimony  of  the  accomplice,  then  the  case 
would  stand  alone  on  the  testimony  of  the  ac- 
complice, and  you  would  not  be  authorized  to 
find  the  defendant  guilty.  But,  on  the  other 
hand,  if  you  find  in  the  evidence  circumstances 
which  are  sufficient  to  satisfy  you  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused, 
then  you  would  be  authorized  to  find  a  verdict 
of  guilty  upon  the  testimony  of  the  accomplice 
and  the  corroborating  circumstances  which  are 
sufficient  to  satisfy  you  of  the  truth  of  the  fact 
that  is  in  question,  and  as  to  whether  the  do- 
fendant  is  guilty  of  the  crime  charged." 

Held:  (a)  This  instruction  was  not  erroneous 
for  the  reason,  as  contended,  "that  the  court 
charges  conjunctively  that  the  testimony  of  the 
accomplice  and  the  corroborating  circumstances 
may  be  sufficient  to  satisfy  the  minds  of  the 
jury  and  dispense  with  another  witness,"  and 
that  the  court  "should  have  chfirged:  'That 
the  law  requires  that  the  testimony  of  the  ac- 
complice should  be  corroborated  by  other  facts 
and  circumstances  tending  to  establish  the  com- 
mission of  the  crime  as  charged  in  the  indict- 
ment, and  that  the  corroborating  evidence  must, 
indepenctently  of  his  testimony,  connect  the  de- 
fendant with  the  commission  of  the  offense  and 
tend  to  show  his  guilt.* "  The  character  of  the 
corroborating  circumstances  which  may  dispense 
with  another  witness  in  a  felony  case  where  the 
only  witness  is  an  accomplice  was  correctly  de- 
fined in  the  beginning  of  the  instruction  above 
quoted,  and  throughout  the  instruction  the  char- 
acter of  the  necessary  corroborating  circum- 
stances was  clearly  indicated ;  and  it  was  there- 
fore not  necessary  for  the  court  to  use  the  word 
"independently."  (b)  Nor  did  the  court  err  in 
such  instruction  because,  as  is  contended,  the 
court  submitted  to  the  jury  "the  question  as  to 
whether  or  not  Robert  Etchison  [a  witness  for 
the  state]  was  an  accomplice,  when,  by  his  evi- 
dence, he  was  a  confessed  accomplice  and  was 
jointly  indicted  with  Will  Almand  [plaintiff  in 
error]  as  one  of  the  principals  in  the  crime  of 
murder." 

2.  Criminal  Law  <©=>956(3)  —  New  Trial  — 
Correction  of  Testimony— Counter  Affi- 
davit. 

One  ground  of  the  motion  for  a  new  trial 
was,  in   substance,  that  a  given  vritness  who 


testified  on  the  trial  in  behalf  of  the  state  to 
certain  occurrences  on  the  night  of  the  homi- 
cide, tending  to  connect  the  movant  with  the 
killing,  had,  since  the  trial,  made  an  aflidavit 
to  the  effect  that  he  had  discovered  subsequently 
to  the  trial  that  he  was  mistaken  in  testifying 
that  the  occurrences  took  place  on  the  night  of 
the  homicide,  and  that  they  really  happened  a 
week  prior  tiiereto.  Heid,  that  it  was  not  er- 
ror to  refuse  a  new  trial  on  this  ground,  where 
the  state,  on  the  hearing  of  the  motion,  put  in 
evidence  a  subsequent  affidavit  of  the  same  wit- 
ness in  substantial  accord  with  his  testimony 
given  on  the  triaL 

3.  Cbiminal  Law  «aB9942(l),  946(^  —  New 
Tbial— Nbwlt  Discotbbxd  Eyidengek- Ix- 
pxaching  evidenob— mamkialitt. 

The  alleged  newly  discovered  evidence  was 
impeaching,  and  was  not  of  such  character  as 
would  probably  produce  a  different  result  on  an- 
other trial. 

4.  Cbiminal  Law  ^s»942(2)  —  New  Tbial— 
Change  in  Tsstimont--Gbound. 

Another  ground  of  the  motion  for  a  new 
trial  was,  in  substance,  that  on  the  trial  of 
Will  Almand,  tiie  defendant  in  this  case,  a  wit- 
ness, Robert  Etchison,  testified  in  behalf  of  the 
state  that  Will  Almand  and  Merritt  Catlin, 
who  were  jointly  indicted,  confessed  to  the  wit- 
ness, about  10  o'clock  on  the  morning  after  the 
homicide,  that  they  had  killed  the  deceased,  and 
that  the  same  witness,  on  a  subsequent  trial  of 
Merritt  Catlin,  testified  that  the  confession  was 
made  to  him  at  4  o'clock  on  the  morning  after 
the  homicide.  Se^  that  while  such  discrepan- 
cy, under  the  circumstances  of  the  case,  was 
material,  it  went  to  the  credibility  of  the  wit- 
ness, and  did  not  require  the  grant  of  a  new 
trial. 

5.   SUFFICIENOT   OF  EVIDXNCB  —  MOTION  TOB 

New  Tbial. 
After  an  attentive  examination  and  consid- 
eration of  the  voluminous  evidence  contained  in 
the  record,  we  have  reached  the  conclusion  that 
the  verdict  was  not  without  evidence  to  author- 
ize it,  and  that  there  was  no  abuse  of  discre- 
tion in  refusing  a  new  triaL 

Atkinson,  J^  dissenting. 

Error  from  Superior  Court,-  Walton  Coun- 
ty; A.  J.  Cobb,  Judge. 

Will  Almand  was  convicted  of  crime,  his 
motion  for  new  trial  was  denied,  and  he 
brings  error.    Afllrmed. 

Orrin  Roberts  and  R.  L.  Cox,  both  of  Mon- 
roe, for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C  Bennett  of 
Atlanta,  for  the  State. 


FISH,  C.  J.    Judgment  affirmed. 

All  the  Justices  concur,  except  BECK,  P, 
J.,  absent,  and  ATKINSON,  J.,  dissenting 
from  the  ruling  in  the  first  headnote. 
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EAST  ATLANTA  BANK  v.  WARREN  et  aL 

(No.  10427.) 

(Court  of  Apjpeals  of  Georgia,  Division  ^o.  2. 

July  22,  1919.) 

(SyllaJfus  hy  the  Owrt.) 

Pbincipal  and   Surety  ^=»115(2)— Rklbaot 
OF  SuBETT— Effect  of  Mobtgaoe. 

Ordinarily,  the  failure  to  record  a  mortgage, 
giyen  to  secure  the  payment  of  a  note,  will 
not  release  the  surety  on  the  note  unless  the 
mortgage  and  the  note  were  executed  contem- 
poraneously. However,  onder  the  facts  of  the 
instant  case,  the  failure  to  record  the  mortgage 
given  to  secure  the  payment  of  th^  debt— evi- 
denced by  the  note  sued  upon— released  the 
surety,  although  the  note  and  the  mortgage  were 
not  given  contemporaneously. 

Error  from  Superior  Court,  De  Kalb 
County ;  C.  W.  Smith,  Judge. 

Action  by  the  East  Atlanta  Bank  against 
M.  L.  Warren  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Burress  &  Dillard,  of  Atlanta,  for  plain- 
tiff in  error. 

F.  A.  QulUlan  and  Alonzo  Field,  both  of 
Atlanta,  for  defendants  in  error. 

BROYLES,  p.  J.  The  note  sued  upon  was 
given  as  a  renewal  of  a  note  past  due.  M.  L. 
Warren  was  merely  a  surety  on  the  note  sued 
upon,  and  this  fact  was  known  to  the  plain- 
tiff, the  owner  of  the  note.  The  note  was  ex- 
ecuted on  August  31,  1915.  On  July  6,  1915, 
the  plaintiff  took  a  mortgage,  or  loan  deed, 
from  the  makers  of  the  note,  to  secure  the 
payment  of  another  note  due  by  them  and 
also  any  other  indebtedness  the  makers  might 
owe  the  plaintiff.  When  this  mortgage  was 
given,  the  makers  owed  the  plaintiff  the 
debt  for  which  the  note  sued  upon  was  sub- 
sequently given.  This  mortgage  was  never 
recorded.  The  makers  of  the  note  went  in- 
to bankruptcy.  The  plaintiff  proved  its  claim 
In  the  bankrupt  court;  abandoned  its  mort- 
gage, and  made  no  effort  to  foreclose  it. 
The  surety  testified  that  one  of  the  Induce- 
ments held  out  to  him  by  the  plaintiff  to 
sign  the  note  sued  upon  was  that  the  mort- 
gage had  been  taken  from  the  makers  of  the 
note  to  secure  its  payment 

Under  these  circumstances,  we  think  the 
failure  of  the  owner  of  the  note  to  record  the 
mortgage  increased  the  risk  of  the  surety 
and  discharged  him.  The  real  test  is,  not 
whether  the  note  and  the  mortgage  to  se- 
cure it  were  given  contemporaneously,  but 
.whether,  under  the  facts  stated,  the  failure 
to  place  the  mortgage  on  record  Increased 
the  surety's  risk.  The  fact  that  the  makers 
of  the  mortgage  refused  to  sign  It  until  the 
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mortgagee  agreed  not  to  record  it  would  not 
prevent  the  surety  from  being  released,  lie 
not  being  a  party  to  the  agreement  and  being 
in  ignorance  thereof  at  the  time  he  was  in- 
duced to  sign  the  note  sued  upon.  The  surety 
did  not  contend  that  the  note  and  the  mort- 
gage were  executed  contemporaneously,  and 
there  was  no  evidence  that  they  were.  .The 
court  therefore  erred  in  instructing  the  Jury 
that  the  surety  did  so  contend,  and  in  charg- 
ing them,  in  substance,  that  it  was  for  them 
to  say  whether  or  not  the  note  and  the  mort- 
gage were  given  contemporaneously.  Under 
the  above  ruling,  however,  this  error  was 
harmless  and  does  not  require  a  new  trial. 

The  pleadings  and  the  evidence  were  suf- 
ficient to  authorize  the  charge  upon  the  sul)- 
ject  of  usury. 

The  other  special  assignments  of  error 
show  no  cause  for  a  new  trial. 

The  verdict  was  amply  supported  by  the 
evidence,  and  the  court  did  not  err  In  refus- 
ing to  grant  a  new  trial. 

Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(24  6a.  App.  50) 
PERDUE  V.   STATE.     (No.  10451.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  27,  1919.) 

(Syllabus  hy  the  Court,) 

Gbiminal  Law  <S»>534(1),  635(^),  741(3), 
935(1),  1160— Pboof  of  Corpus  Delicti— 
conivsbion  —  cobbobobation  —  question 
FOB  JuBY— Review. 

A  confession  of  guilt  was  established.  This 
was  not  only  corroborated  by  the  fact  that  the 
larceny  was  clearly  shown,  but  it  was  further 
corroborated  by  the  fact  that  the  basket  in 
which  the  cotton  was  when  stolen  was  found 
witere  the  accused  said  he  put  it.  "Proof  of 
the  corpus  delicti  may  be  sufficient  corrobora- 
tion of  a  confession  of  guilt  to  sustain  a  verdict 
of  guilty."  Davis  v.  State,  105  Ga.  808,  32  S. 
E.  158  (3);  Allen  v.  State,  8  Oa.^App.  90. 
"While  a  conviction  based  upon  an  uncorrobo- 
rated confession  cannot  be  sustained,  the  suffi' 
dency  of  the  circumstances  adduced  for  the 
purpose  of  corroboration  is  to  be  determined  by 
the  jury."  Cook  v.  State,  9  Ga.  App.  208.  70 
S.  E.  1019  (3).  "In  this  case  the  motion  for  a 
new  trial  contained  only  the  usual  general 
grounds.  There  was  some  slight  evidence  an- 
thorizing  the  verdict;  and  the  verdict  having 
been  approved  by  the  trial  judge,  under  the 
repeated  and  uniform  rulings  of  this  court  and 
of  the  Supreme  Court,  a  reviewing  court  is  pow- 
erless to  interfere.  When  the  verdict  is  appar- 
ently decidedly  against  the  weight  of  the  evi- 
dence, the  trial  judge  has  a  wide  discretion  as 
to  granting  or  refusing  a  new  trial ;  but  when- 
ever there  is  any  evidence,  ^  however  slight,  to 
support  a  verdict  which  has  been  approved  by 


4fts3»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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the  trial  Judge^  this  court  is  absolutely  without 
authority  to  control  the  judgment  of  the  trial 
court"  Bradham  v.  State,  21  Ga.  App.  510, 
94  S.  E.  618,  and  cases  cited. 

Error  from  City  Court  of  Newnan ;  W.  A. 
Post,  Judge. 

Ben  Perdue  was  convleted  of  larceny,  and 
he  brings  error.    Affirmed. 

Stanford  Arnold,  of  Newnan,  for  plaintiff 
in  error. 

W.  L.  Stallings,  Sol.,  of  Newnan,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
enr. 


(24  Oa.  App.  122) 

BARLOW  V.  STATE.    (No.  10479.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  22,  1919.) 

(Syllahu9  hy  the  Court,) 

1.  CONTINUANGB      ^=»22— GbOUNDS— ABSBNGB 
OF  WiTNESSES—DlSGBETION   OF  COUBT. 

The  court  did  not  abuse  its  discretion  in 
overruling  the  motion  for  a  continuance  based 
upon  the  absence  of  an  alleged  material  witness, 
it  not  appearing  that  the  witness  resided  with- 
in the  county.  The  witness  being  in  the  Unit- 
ed States  army,  there  was  no  reason  to  expect 
that  he  would  be  present  at  the  next  term  of 
the  court. 

2.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  which 
was  approved  by  the  trial  judge. 

Error  from  City  Court  of  Eastman;  O. 
W.  Griffin,  Judge. 

Proceedings  between  Olin  Barlow  and  the 
State.  A  verdict  against  Barlow,  and  he 
brings  error.    Affirmed. 

J.  H.  Roberts,  of  Eastman,  and  H.  W. 
Nalley,  of  Alamo,  for  plaintiff  in  error. 

D.  D.  Smith,  Sol.,  of  Eastman,  for  the 
State. 

STEPHENS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

(24  Ga.   App.  118) 

FULTON  BAG  &  COTTON  MILLS  v.  CAMP. 

(No.  10441.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  22,  1919.) 

(Syllabus  hy  the  Court,) 

Sufficiency  of  Petition— Demxjbreb. 

The  petition  as  amended  was  not  subject 
to  any  ground  of  the  demurrer  interposed,  and 
the  court  properly  overruled  the  demurrer. 


EJrror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  H.  R.  Camp  against  the 
Fulton  Bag  &  Cotton  Miils.  Defendant's  de- 
murrer to  the  petition  was  overruled,  and  it 
brings  error.    Affirmed. 

Rosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  plaintiff  in  error. 

Anderson  &  Slate  and  J.  L.  Anderson,  all 
of  Atlanta,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  afflrmea. 

BLOODWORTH  and  STB>PHKNS,  JJ., 
concur. 


(Ufi  S.  C,  M2) 

Ex  parte  MURRAY  et  aL    (No.  10252.) 

(Supreme  Court  of  South  CaroUna.     July  15, 

1919.) 

1.  Habeas   Cobpus  ^=>113(4)  —  Appeai.  bt 
State— Extradition  Pboceedings. 

The  state  has  an  appealable  interest  in  a 
habeas  corpus  order  releasing  persons  sought 
to  be  extradited  pursuant  to  the  Governor's 
warrant. 

2.  Habeas  Cobpus  €=»113  (5)— Notice  of  Ap- 
PEAii— Time. 

Under  Cr.  Code  1912,  §  134,  providing  that 
habeas  corpus  appeals  are  governed  by  rules 
regulating  civil  appeals,  and  Code  Civ.  Proc. 
1912,  §  384,  allowing  ten  days  to  appeal  after 
receiving  written  notice  of  an  order  made  in 
chambers,  a  habeas  corpus  order  made  in  cham- 
bers, but  not  served  upon  adverse  party,  may 
be  appealed  more  than  ten  days  after  date  of 
order. 

3.  Extradition     ^==>36  —  Warrant  --  Surn- 

CIENCT. 

An  extradition  warrant  need  not  set  forth 
or  recite  the  affidavit  or  indictment  on  which 
it  is  based. 

4.  Extradition     ^==>36 -^  Interstate  —  Pre- 
sumption. 

An  extradition  warrant  not  reciting  evi- 
dence on  which  it  was  issued  is  presumably 
made  upon  a  sufficient  showing,  although  a  re- 
fusal to  allow  the  prisoner  to  inspect  papers 
on  which  the  warrant  was  issued  would  rebut 
such  presumption. 

5.  Extradition     ^=s»35  —  Warrant  —  Sufti- 
GiENCT  OF  Affidavit. 

An  extradition  affidavit  "to  the  best  of 
affiant's  knowledge,  information,  and  belief," 
without  stating  what  facts  were  within  his 
knowledge,  or  the  sources  of  his  information 
and  belief,  is  defective,  and  a  warrant  issued 
thereon  is  invalid. 


Watts,  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
Court,  Sumter  County;  W.  H.  Townsend, 
Judge. 


^ssFor  other  cases  see  same  topic  and  KEK-NUMBBR  in  all  Key-Nombered  Digests  and  Indexes 
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Habeas  corpus  proceedings  by  Isaac  Mur- 
ray and  Christian  Harris.  From  an  order 
discharging  relators,  the  State  appeals.  Ap- 
peal dismissed. 

Morris  CL  liompkin,  Asst.  Atty.  Gen.,  for 
the  State. 

L.  D.  Jennings,  A.  S.  Harby,  and  John  H. 
Clifton,  all  of  Sumter,  for  respondents. 

HYDRICK,  J.  Upon  the  requisition  of  the 
Governor  of  the  state  of  Georgia  and  cer- 
tain documents  attached  thereto,  which  were 
duly  authenticated,  his  excellency,  the  Gov- 
ernor of  this  state,  issued  his  warrant  for 
the  arrest  and  delivery  of  the  respondents  to 
the  agent  of  the  state  of  Georgia,  to  be 
carried  to  that  state  for  trial  on  the  charge 
of  burglary.  The  Governor's  warrant  re- 
cites: 


"Whereas  a  requisition  has  this  day  Been  re- 
ceived from  his  excellency,  the  Governor  of 
Georgia,  for  the  rendition  of  Isaac  Murray  and 
Christian  Harris,  who  stand  charged  with  the 
crime  of  burglary  in  said  state,  and  who  have 
escaped  therefrom  and  taken  refuge  in  the  state 
of  South  Carolina,  now,  therefore,"  etc. 

Then  follows  the  warrant  in  usual  form. 
There  was  nothing  attached  to  the  warrant, 
and  no  recital  therein,  to  show  upon  what 
it  was  issued,  whether  upon  Indictment,  af- 
fidavit, or  whether  the  supporting  matter 
had  been  duly  authenticated. 

Having  been  arrested  upon  this  warrant, 
respondents  sued  out  a  writ  of  habeas  cor- 
pus before  Judge  Townsend,  who  heard  the 
return  thereto  on  March  25tli  last,  the  same 
day  that  it  was  issued.  The  time  of  the 
hearing  was  advanced  by  request  of  the 
agent  of  Georgia,  with  consent  of  respond- 
ents. But  before  proceeding  with  the  hear- 
ing, his  honor  sent  for  the  solicitor  of  the 
Third  circuit,  who  appeared  and  represented 
the  state.  On  hearing  the  return,  his  honor 
discharged  respondents,  holding  that  the 
warrant  was  insufficient  to  authorize  their 
retention  or  extradition,  because  there  was 
no  copy  or  other  evidence  of  their  indictment 
or  of  an  affidavit  charging  them  with  an  ex- 
traditable offense,  attached  to  the  warrant. 
Thereafter,  on  April  3d,  by  direction  of 
the  Governor,  the  Attorney  General  moved 
his  honor  to  rescind  his  order  of  March  25th, 
on  the  ground,  among  others,  that  the  Gov- 
ernor's warrant  was  sufficient,  and  moved 
also  that  the  hearing  be  opened,  in  order 
that  the  state  might  introduce  in  support  of 
the  warrant  the  record  of  the  proceedings 
upon  which  the  Governor  issued  it  The  mo- 
tion was  refused  in  a  formal  order;  no  rea- 
son being  assigned.  These  proceedings  were 
all  at  chambers.  On  April  8th,  more  than 
ten  days  after  respondents  had  been  re- 
leased, the  Attorney  General  served  notice 
of  appeal  by  the  state;  and  on  May  21st 
moved  this  court  for  leave  to  docket  the  ap- 
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peal  and  have  the  same  heard  at  the  term 
then  in  session.  It  was  thereupon  ordered 
that  the  case  be  submitted  on  printed  argu- 
ments ;  that  respondents  have  leave  to  move 
to  dismiss  the  appeal,  on  the  ground  that  the 
state  of  South  Carolina  has  no  appealable 
interest  In  the  matter,  and  on  the  further 
ground  that  the  notice  of  appeal  was  not 
served  within  the  time  required  by  law ;  and 
it  was  further  ordered  that,  in  the  event  this 
court  should  consider  the  merits,  and  con- 
clude that  Judge  Townsend  was  in  error  in 
holding  the  Governor's  warrant  insufficient, 
respondents  should  have  leave  to  sustain  his 
order  on  additional  g^rounds,  to  be  made  in 
the  record  for  appeal.  Both  sides  asked  that 
such  additional  sustaining  grounds  be  con- 
sidered, as  that  would  obviate  the  necessity 
of  the  new  proceeding,  if  respondents  should 
again  be  arrested;  and,  for  that  purpose, 
the  entire  showing  upon  which  the  Governor 
issued  his  warrant  was  set  out  in  the  record. 

[1]  The  motion  to  dismiss  must  be  refus- 
ed. The  state  has  a  legal  interest  in  the 
proceeding,  and  has  the  right  to  appeal  from 
the  order  in  question.  In  issuing  the  war- 
rant of  extradition,  the  Grovemor  acts  for 
the  state  in  the  discharge  of  its  duty  to  a 
sister  state,  under  the  Constitution  and  laws 
of  the  United  States,  with  respect  to  the  ex- 
tradition of  fugitives  from  Justice;  and 
therefore  the  state  has  the  right  to  question 
the  validity  of  an  order  which  interferes 
with  its  chief  executive  in  the  discharge  of 
that  duty. 

[2]  The  notice  of  appeal  was  in  time.  Ap- 
peals from  final  decisions  in  habeas  corpus 
are  governed  by  the  rules  regulating  ap- 
peals in  civil  cases.  Crim.  Code,  §  134.  In 
civil  cases,  appellant  has  ten  days  after 
service  upon  him  of  written  notice  of  the 
granting  of  an  order  within  which  to  serve 
his  notice  of  appeal,  where  such  order  is 
granted  at  chambers.  Code  Civ.  Proc.  §  384. 
As  no  written  notice  of  the  filing  of  the  or- 
der was  served,  the  notice  of  appeal  was  in 
time. 

[3, 4]  It  may  be  conceded  that  the  weight 
of  authority  elsewhere  supports  the  con- 
tention of  respondents  that  the  warrant  of 
extradition  should  set  forth  or  recite  the  affi- 
davit or  indictment  upon  which  it  is  issued, 
and  should  recite  that  the  same  was  duly 
authenticated,  11  R.  C.  L.  747.  But  this 
court  has  held  that  the  act  of  Congress  does 
not  require  it,  and  therefore  it  is  not  a  nec- 
essary prerequisite  to  the  validity  of  the 
warrant  Ex  parte  Moscato,  44  S.  C.  337, 
22  S.  E.  308.  Under  that  case,  we  must  hold 
that  the  Governor's  warrant  was  at  least 
prima  facie  sufficient.  Clearly  so,  if  it  had 
contained  the  recitals  stated.  Hyatt  v. 
People,  188  U.  S.  691,  711,  23  S!up.  Ct  456,  47 
L.  Ed.  657.  The  courts  must  presume,  at 
least  until  the  contrary  is  made  to  appear, 
that  the  showing  upon  which  the  Governor 


800 


99  SOUTHEASTERN  BEPOBTEB 


(S.C. 


acted  in  Icviuing  his  warrant  was  legally 
sufficient.  It  is  argued,  however,  that,  un- 
-less  the  Indictment  or  affidavit  be  attached 
to  the  warrant,  the  person  arrested  would 
have  no  way  of  knowing  the  cause  of  his 
arrest  and  detention,  since  he  would  have  no 
way  of  compelling  the  Governor  to  allow  him 
to  inspect  the  originals,  or  to  produce  them, 
or  to  furnish  copies  of  them.  This  argument 
assumes  the  possibility  of  capricious  or  ar- 
bitrary action  on  the  part  of  the  Governor, 
which  a  due  respect  to  a  co-ordinate  de- 
partment of  the  government  requires  the 
court  to  reject.  The  court  must  presume 
that  the  chief  executive  of  the  state  will 
perform  his  duty  according  to  law;  and,  as 
the  sufficiency  of  the  showing  upon  which 
he  issues  his  warrant  for  extradition  is  ju- 
risdictional and  a  judicial  question,  and 
therefore  subject  to  review  by  the  court, 
the  court  would  not  be  warranted  to  assume 
even  the  possibility  of  the  Governor's  refus- 
ing to  accord  to  any  citizen  a  right  to  which 
he  is  entitled  under  the  law.  The  refusal 
of  a  right  so  vital  to  the  liberty  of  a  citizen 
would  be  deemed  sufficient  to  rebut  the 
prima  fade  suffidency  of  the  warrant,  and 
justify  the  court  in  holding  it  insufficient. 

[S]  This  brings  us  to  the  consideration  of 
the  ground  upon  which  we  are  asked  to  sus- 
tain Judge  Townsend's  order,  to  wit,  that  the 
affidavit  upon  which  the  Governor's  warrant 
was  issued  was  insufficient  in  law.  The  af- 
fidavit is  suffident  in  substance  to  charge 
respondents  with  the  crime  of  burglary ;  but 
it  is  fatally  defective  in  form,  in  that  the 
facts  set  forth  are  sworn  to  "to  the  best  of 
his  (affiant's)  knowledge,  information,  and 
belief,"  without  stating  what  facts  were 
within  his  knowledge,  and  what  were  stated 
upon  his  information  and  belief,  and  with- 
out setting  forth  the  sources  of  his  informa- 
tion or  grounds  of  his  belief.  Under  such  an 
affidavit,  a  citizen  might  be  deprived  of  his 
liberty,  and  carried  to  a  distant  state,  where 
he  has  neither  friends  nor  property,  and 
where  even  his  good  name  would  not  avail 
him,  upon  the  belief  of  the  affiant,  which, 
when  sifted,  would  amount  to  nothing  but  a 
aiere  suspicion.  The  law  requires  that  at 
least  probable  cause  shall  be  made  out.  It 
need  not  be  stated  with  technical  accuracy. 
It  is  enough  if  it  be  stated  substantially,  so 
as  to  lead  a  fair  and  reasonable  mind  to 
condude  that  a  prima  facie  case  of  guilt  has 
been  made  out.  This  must  appear  before  the 
Governor  is  authorized  to  issue  his  warrant 


Roberts  v.  Reilly,  116  U.  S.  80,  95,  6  Sup. 
Gt  291,  29  L.  Ed.  544. 

We  must  not  be  understood  as  holding 
that  the  affiant  must  have  actual  knowledge 
of  the  facts  constituting  the  offenoe,  or  of 
any  of  them.  An  affidavit  based  upon  in- 
formation and  belief  is  deemed  suffidoit,  if 
the  facts  stated  make  out  a  probable  case, 
and  if  the  sources  of  information  and 
grounds  of  belief  are  stated.  Unless  this 
is  done^  the  accused  is  not  legally  charged 
with  having  committed  a  crima 

In  Rice  V.  Ames,  180  U.  S.  371,  374,  21 
Sup.  Gt.  406,  407  (45  L.  Ed.  577),  the  court 
said: 

"The  first  assignment  of  error  is  to  the  effect 
that  the  commissioner  issuing  the  warrant  had 
no  jurisdiction,  because  the  complaint  of  Greer 
was  upon  information  and  belief,  and  not  such 
as  was  required  by  the  treaty,  or  by  section 
5270  of ^  the  Revised  Statutes  [U.  S.  Oomp.  St. 
§  IdlO].  The  first  two  complaints,  which  were 
dismissed,  as  well  as  the  first  count  of  the 
complaint  under  which  the  proceedings  were 
finally  had,  were  obviously  insuffident,  since 
the  charges  were  made  solely  upon  information 
and  belief,  and  no  attempt  was  made  even  to 
set  forth  the  sources  of  information  or  the 
grounds  of  affiant's  belief.  This  is  bad,  even 
in  extradition  proceedings,  which  are  entitled 
to  as  much  liberality  of  construction  in  further- 
ance  of  the  objects  of  the  treaty  as  is  possible 
in  cashes  of  a  criminal  nature.  *  *  *  A  dti- 
zen  ought  not  to  be  deprived  of  his  personal 
liberty  upon  an  allegation  which,  upon  being 
sifted,  may  amount  to  nothing  more  than  a  sus* 
picioD.  While  authorities  upon  this  subject  are 
singularly  few,  it  is  clear  that  a  person  ought 
not  to  be  arrested  upon  a  criminal  charge  upon 
less  direct  allegations  than  are  necessary  to 
authorize  the  arrest  of  a  fraudulent  or  ab- 
sconding debtor"  (dting  authorities). 

See,  also,  11  R.  0.  L.  743,  and  cases  dted 
in  notes;  also  note  in  Third  Federal  Stat- 
ute Ann.  (2d  Ed.)  292. 

Willie  the  order  appealed  frotn  was  grant- 
ed upon  an  erroneous  ground,  it  must  be 
sustained  upon  the  ground  that  the  affidavit 
upon  which  the  Governor's  warrant  was  is- 
sued was  insuffident  in  law  to  authorize  its 
issuance.    The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 

GARY,  O.  J.,  and  FRASKR  and  GAGE,  JJ., 

concur. 

WATTS,  J.  I  dissent.  After  the  Governor 
acts  and  grants  requisition  the  courts  cannot 
question  the  validity  of  his  acta 
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DUliAS  T.  CARROLL  et  aL    (No.  10248.) 

(Supreme  Oourt  of  South  Carolina.    July  15, 

1919.) 

1.  Tbusts    «=»C1(1)—Tbbmination— Convey- 
ance   BT    BENBFICIABT— DeCBEB    GONITBII- 

INO  Title. 

Where  husband  conyeyed  land  in  trust  for 
wife  to  be  conveyed  by  trustee  to  person  desisr- 
nated  by  wife  in  will,  decree  confirming  title  in 
wife's  grantee  waa  ineffectual  to  pass  title, 
where  neither  trustee  nor  his  heir  or  successor 
was  a  party  to  the  proceeding. 

2.  Tbusts  ^=»147(1)— Oonvetangb  bt  Benb- 
nciABT— Lboal  Titlb. 

Where  husband  conveyed  land  in  trust  for 
wife  to  be  conveyed  by  trustee  to  persons  desig- 
nated in  wife's  will,  wife's  deed  did  not  convey 
legal  title;  the  legal  title  being  in  trustee. 

8.  Trusts  ^s»41— Tbust  Deed— Pbesuhption 

— ACOEPTANOE  BT  BeNEVICIABT. 

Where  husband  purchased  land  In  part  with 
wife's  money,  and  in  1868,  by  recorded  deed, 
conveyed  land  In  trust  for  wife  to  be  conveyed 
by  trustee  to  persons  designated  in  wife's  will, 
it  will  be  pf^umed  that  wife,  who  in  1906  at- 
tempted to  convey  land,  knew  of  and  acquiesced 
in  such  deed  of  trust. 

4.   POWEBS  ^=3»34(1)— INSTBUICENT  OT  EXECU- 
TION. 

Where  instrument  creating  a  power  specifies 
the  nature  of  the  instrument  by  which  it  may 
be  executed,  as  where  it  ia  to  be  executed  by 
will,  or  by  deed,  the  power  can  be  exercised 
only  in  the  manner  spedfied. 

6.  JUDOHENT  «5»470— Conclusiveness. 

A  Judgment  of  court  having  jurisdiction  of 
the  parties  in  interest  is  binding  upon  them  un- 
til set  aside  in  some  manner  prescribed  by  law. 

<Ju   COUBTS     *»481  —  JUBISDICnON  —  ClBCUIT 

Judge. 

One  circuit  Judge  has  no  Jurisdiction  to  re- 
view and  reverse  or  modify  in  any  material  re- 
spect the  Judgment  of  anotiier. 

7.  Tbusts  ^s»68(l)—DE8TBUonoK— Rights  or 
Infants. 

Trusts  cannot  be  destroyed  or  altered  where 
made  according  to  law,  and  where  rights  of  in- 
fants or  unborn  remaindermen  are  to  be  af- 
fected. 

Appeal  from  CommoQ  Pleas  Circuit  Court 
of  Charleston  County;  B.  W.  Memminger, 
Judge. 

Action  by  M.  Dumas  against  Thomas  W. 
Oarroll  and  another.  Decree  for  plaintUT, 
and  defendants  appeal.     Reversed. 

The  following  is  the  agreed  statement  of 
facts  and  decree  appealed  from: 

On  August  1,  1867,  one  S.  N.  Hart  f4>nveyed 
to  Robert  Fleming  the  premises  306  King  street, 
and  bond  and  mortgage  was  given  for  •:wo-chirds 
of  purchase  price,  which  was  satisfied  of  record 
March  17,  1869.    On  July  20,  1868,  he  executed 


to  John  F.  Meyer,  trustee,  a  deed  to  this  prop- 
erty which  was  duly  recorded,  wherein  he  recited 
the  purchase  from  S.  N.  Hart  and  terms  thereof, 
that  the  cash  portion  and  first  installment  on 
bond  waa  paid  out  of  moneys  belonging  to  his 
wife,  Anna  Dora  Fleming,  and  that  thereby  a 
resulting  trust  waa  created  in  said  premises  for 
Anna  Dora  Fleming;  that  in  order  to  declare 
the  trust  which  resulted  in  her  favor  conveys 
the  property  to  John  F.  Meyer,  his  heirs  and 
assigns  forever  in  trust,  for  the  sole  separate 
use,  benefit,  and  behoof  of  Anna  Dora  Fleming, 
and  her  heirs,  to  permit  her  to  collect  the  rents 
and  profits  thereof  to  and  for  her  sole  use;  al- 
so, in  trust  that  said  trustee  or  his  heirs  or  suc- 
cessors ifi  the  trust  shall  convey  the  premises  to 
such  persona  and  for  such  estates  as  Anna  Dora 
Fleming,  by  her  last  will  and  testament,  shall 
direct;  also,  in  trust  if  it  be  advisable  for  pur- 
pose of  paying  mortgage  debt  or  change  of  in- 
vestment, to  sell  the  property  upon  written  re- 
quest of  Anna  Dora  Fleming,  and  reinvest  pro- 
ceeds; usual  provision  for  substitution  of  trus- 
tee. 

So  far  as  the  records  show,  Anna  Dora  Hem- 
ing  did  not  consent  to  this  trust. 

In  1868  the  property  was  returned  for  taxea 
in  the  name  of  Anna  Dora  Sleming,  and  so  con- 
tinued .until  her  death  in  1909.  The  trustee, 
John  F.  Meyer,  died  many  years  ago,  and  no 
other  trustee  was  ever  substituted.  Robert 
Fleming  died  in  1884,  devising  his  entire  estate 
to  Anna  Dora  Fleming. 

Anna  Dora  Fleming  died  the  28th  day  of 
March,  1909.  By  proceedings  filed  July  17, 
1909,  to  which  all  of  the  children  and  grand- 
children of  Mrs.  Anna  Dora  Fleming  then  in 
being  were  made  parties,  it  is  alleged  that  a 
press  copy  of  t!he  will  of  Anna  Dora  Fleming 
dated  the day  of  December,  1899  (the  or- 
iginal having  been  lost),  had  been,  by  written 
agreement  of  all  of  the  adult  parties  interestea 
under  the  terms  of  the  said  will,  admitted  to 
probate  in  the  probate  court  of  C!harleston  coun- 
ty; and  confirmation  therebf  by  the  court  ia 
asked,  and  direction  for  the  distribution  of  the 
estate  thereunder. 

Under  the  terms  of  the  will  so  approved,  the 
premises  in  question  was  devised  as  follows: 

"Item  VI.  I  give,  devise  and  bequeath  my 
lot  of  land  with  the  buildings  thereon,  on  the 
west  side  of  King  street,  in  the  dty  of  Charles- 
ton, in  said  state,  at  present  known  as  No.  305 
King  street,  to  my  daughters,  Lill  D.  Ellis  and 
Anna  F.  Nonris,  bom  Fleming,  as  trustees,  and 
the  survivor  of  them  in  trust  for  and  during  the 
natural  life  of  my  son,  Robert  T.  Iteming,  to 
manage  the  same,  and  to  receive  and  collect  the 
rents,  issues  and  profits  thereof,  and  after  .pay- 
ing the  taxes,  insurance  and  for  repairs  and  all 
necessary  expenses  thereon,  to  pay  over  the  net 
rents,  income  and  profits  thereof  to  my  said  son, 
Robert  T.  Sleming,  for  and  during  the  term  of 
his  natural  life,  and  upon  the  death  of  my  said 
son,  Robert  T.  Fleming,  I  give,  devise  and  be- 
queath the  said  lot  of  land  and  buildings  to  such 
diild  or  children  of  my  said  son,  Robert  T. 
Fleming,  as  he  shall  leave  living  at  his  death  in 
equal  shares,  if  more  than  one,  and  if  only  one, 
the  whole  to  that  one,  to  have  and  to  hold  the 
bame  to  them,  him  or  her,  their,  his  or  hei 
heirs,  absolutely  and  forever:  Provided,  how- 
ever, that  if  any  child  or  children  of  my  said 
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tfon,  Robert  T.  Fleming,  shall  have  died  before 
him,  leaving  issue  which  shall  be  living  at  his 
death,  such  issue  shall  xepresent  his,  her,  or 
their  respective  parents  or  parent,  and  take  per 
dtirpes  the  share  or  shares,  proportion  or  pro- 
portions which  such  parent  or  parents  would 
have  taken,  respectively,  under  this  item  of  my 
will  if  living  at  the  death  of  my  said  son,  Rob- 
ert T.  Fleming ;  to  have  and  to  hold  the  same 
to  them,  him  or  her,  their,  his  or  her  heirs  abso- 
lutely and  forever.  Should  my  said  son,  Rob- 
ert T.  Fleming,  however,  die  leaving  no  child  or 
children,  nor  the  issue  of  any  predeceased  child 
or  children  living  at  his  death,  then  and  in  such 
case,  on  the  death  of  my  said  son,  Robert  T. 
Fleming,  I  give,  devise  and  bequeath  the  said 
lot  of  land  and  buildings  thereon  to  my  daugh- 
ters, Lill  D.  Ellis,  Eveline  B.  Nix  and  Anna 
F.  Norris,  or  such  one  or  more  of  them  as  shall 
be  living  at  the  death  of  my  said  son,  Robert  T. 
Fleming,  in  equal  shares,  if  more  than  one,  and 
if  only  one,  the  whole  of  that  one,  to  have  and 
to  hold  the  same  to  them,  or  her,  their  or  her 
heirs  absolute  and  forever:  Provided,  however, 
in  this  case,  that  if  either  of  my  said  daugh- 
ters shall  predecease  my  said  son,  leaving  is- 
sue which  shall  be  living  at  his  death,  such 
issue  shall  represent  their,  his  or  her  parent 
or  parents  and  take  per  stirpes  the  share  or 
shares,  proportion  or  proportions,  which  their, 
his  or  her  respective  parent  or  parents  would 
have  respectively  taken  under  this  item  of  my 
will  if  living  at  the  death  of  my  said  son,  Rob- 
ert T.  Fleming,  to  have  and  to  hold  the  same,  to 
them,  him  or  her,  their,  his  or  her  heirs,  abso- 
lutely and  forever." 

In  this  proceeding  Robert  T.  Fleming  claimed 
that  there  was  other  disposition  of  this  property 
made  by  his  mother  more  favorable  to  him, 
which  claim  was  not  established;  but  in  order 
to  settle  the  estate  and  avoid  litigation,  there 
was  a  family  agreement  for  a  cash  allowance  to 
Robert  T.  Iteming  out  of  the  residuary  estate 
amounting  to  $150  from  the  share  of  each  adult 
and  $130  from  th^  shares  of  the  minors,  and 
title  to  the  premises  was  confirmed  in  the  trus- 
tees, and  same  was  managed  under  the  terms  of 
the  will  for  the  benefit  of  Robert  T.  Fleming  by 
trustees  appointed  by  the  court. 

In  July,  1916,  there  was  placed  on  record  in 
Book  O  27,  page  289,  Register  of  Mesne  Con- 
veyance office  for  Charleston  County,  a  deed  of 
conveyance  to  this  property  from  Anna  Dora 
Fleming  to  Robert  T.  Fleming,  dated  April  18, 
1906. 

On  March  81,  1917,  proceedings  were  filed  in 
the  court  of  common  pleas  for  Charleston  coun- 
ty in  re  the  same  proceedings  as  above  referred 
to.  Ex  parte  Robert  T.  Fleming  against  the 
same  defendants,  and  such  additional  ones  as 
comprised  the  descendants  of  Anna  Dora  Flem- 
ing as  had  been  born  subsequent  to  the  preced- 
ing suit,  and  all  of  the  defendants  were  properly 
served— the  defendants  were  all  the  parties  then 
in  esse,  who  might,  under  the  terms  of  the  will 
of  Anna  Dora  Fleming,  or  under  the  trust  deed 
in  question,  have  or  claim  an  interest  in  the 
premises. 

F.  K.  Myers  was  the  then  acting  trustee  un- 
der the  will  of  Anna  Dora  Fleming,  having  been 
substituted  by  order  of  court  for  the  original 
trustees  named  in  the  will.  He  was  not  made 
«  party  to  these  proceedings.  He  was,  how- 
ever, the  master  in  equity  for  Charleston  coun- 


ty, to  whom  the  case  was  referred  by  order  of 
court,  and  therefore  had  notice  of  the  proceed- 
ings. 

The  petitioner  alleged  that  the  said  premises 
had  been  conveyed  to  him  in  fee  by  his  mother, 
Anna  Dora  Fleming,  by  deed  dated  the  18th 
day  of  April,  1906,  and  the  discovery  and  re- 
cording of  said  deed  as  above  set  forth  in  Book 
O  27,  at  page  288,  and  that  he  was  the  owner 
in  fee  by  reason  of  said  deed,  and  prayed  that 
the  court  would  modify  its  former  decree  and 
confirm  his  title  In  fee  thereto. 

Guardians  ad  litem  were  appointed  for  minors, 
and  all  defendants  answered. 

The  defense  was  raised  by  one  of  the  defend- 
ants in  this  proceeding  that  if  said  Robert  T. 
fleming  ever  had  any  interest  in  said  premises 
he  is  now  estopped  and  barred  £rom  claiming 
any  right,  title,  or  interest  in  the  same,  he  hav- 
ing agreed  to  a  settlement  and  accepted  valuable 
consideration ;  that  the  said  Robert  T.  Fleming 
has  no  title  deed  to  the  premises,  and  if  he  has 
that  it  is  a  forgery. 

The  case  was  referred  to  F.  K.  Myers,  Esq., 
who  was  the  then  acting  trustee,  who  filed  a 
report  recommending  confirmation  of  title  in 
fee  in  the  said  Robert  T.  Fleming  upon  certain 
conditions;  that  is,  that  the  said  Robert  T. 
Fleming  should  first  pay  to  the  parties  in  in- 
terest a  cash  consideration  in  view  of  the 
amount  allowed  him  out  of  the  residuary  estate 
of  his  mother  in  the  original  proceeding,  fixed  m 
each  case  at  $300.  All  of  the  then  minors  in 
the  original  suit  having  become  of  age  except 
one,  the  amount  so  agreed  upon  was  paid  over 
to  the  adults,  and  the  amount  to  be  paid  to  the 
minor  was  paid  into  court,  and  by  the  master 
paid  over  to  her  duly  appointed  guardian. 

By  decree  dated  October  2, 1917,  and  consent- 
ed to  in  writing  by  all  the  adult  parties  in- 
dividually, and  their  counsel,  title  in  the  said 
premises  was  confirmed  in  the  said  Robert  T. 
Fleming  in  fee  absolute,  free  of  all  trusts. 

The  said  premises  were  then  conveyed  by  the 
said  Robert  T.  Fleming  to  the  plaintiff,  M. 
Dumas,  on  the  15th  day  of  February,  1918,  for 
valuable  consideration. 

On  April  9,  1918,  a  written  contract,  based  on 
valuable  consideration,  was  entered  into  for  the 
sale  of  the  said  premises  by  M.  Dumas  to  T. 
W.  Carroll,  for  |il8,600  net. 

Opinion  and  Order  for  Specific  Performance. 

Upon  the  agreed  statement  of  facta  in  this 
case,  the  court  decides  that,  while  the  purdias- 
er's  objections  to  the  title  are  apparently  weU 
taken  as  to  form  in  substance  they  cannot  be 
sustained.  The  court  thinks  the  trustee  was  a 
necessary  party  to  the  action,  wherein  the  deed 
was  established  cutting  off  the  remaindermen 
who  were  in  esse,  who  were  parties,  as  well 
as  those  not  then  ascertained,  but  who  might 
inherit  at  the  period  of  limitation ;  it  being  the 
duty  of  the  trustee,  when  so  made  a  party,  to 
set  up  any  defense  he  might  have  against  the 
deed  as  holding  the  legal  title  and  representing 
remaindermen.  However,  in  this  case,  the  de- 
fense the  trustee  should  have  set  up,  and  which 
it  is  claimed  now,  on  behalf  of  ttie  purchaser 
herein,  remaindermen  not  then  in  esse  may 
base  a  daim  upon,  was  set  up  in  the  cause  by 
a  party  thereto,  and  was  passed  upon  adversely 
by  the  court.  The  trustee,  therefore,  could  have 
\  done  no  more,  if  a  party,  than  was  done^  and 
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the  decision  of  the  court  could  have  been  no 
different  as  to  the  defense  being  set  up  by  him 
than  as  set  up  by  the  party.  Furthermore,  the 
trustee  was  also  the  master  to  whom  the  cause 
was  referred,  and  must  have  known  that  this  de- 
fense was  set  up,  and  the  judge  who  made  the 
decree  establishing  the  deed  must  have  known  it; 
and  therefore  that  defense  has  been  heard  and 
rejected  by  the  court,  and  the  fact  established 
otherwise.  Any  remainderman  attacking  the  ti- 
tle would  be  met  by  the  point-blank  finding  of 
the  court  against  the  defense  the  trustee  could 
have  made,  which  defense  was  in  fact  made,  with 
knowledge  of  the  trustee  and  of  the  court, 
though  by  another  person,  a  party ;  and  to  open 
up  that  defense  now  or  hereafter  would  be  more 
in  the  nature  of  granting  a  new  trial,  which,  of 
course,  is  out  of  the  question.  The  suggestion 
that  the  decision  establishing  the  deed,  and  de- 
claring that  no  trust  existed,  was  the  changing 
by  a  subsequent  judge  of  the  decree  of  a  former 
judge  cannot  be  sustained,  because,  while  the  ac- 
tion to  establish  the  deed  was  in  the  cause  al- 
ready adjudicated,  it  was  in  all  respects  a  new 
action,  in  which  all  parties  were  served,  and 
was  based  upon  new  allegations  and  new  facts. 

The  fact  found  that  the  deed  was  genuine, 
though  there  are  some  suspicious  circumstances 
'apparent  as  against  it,  is  credible,  because  in 
the  first  action  the  parties  recognized  and  ac- 
quiesced in  some  such  outstanding  right. 

Objection  A  of  the  answer  of  the  purchaser 
is  not  sustained;  the  deed  having  declared  a 
resulting  trust,  the  trustee  had  no  power  with- 
out consent  of  the  beneficiary  to  declare  other 
trusts. 

This  court  does  not  commend  the  proceedings 
under  which  plaintiff  herein  acquired  title,  for 
there  are  elements  therein  which  are  unsavory 
— ^no  doubt  they  seemed  proper  at  the  time  and 
under  the  circumstances— but  it  is  upon  a  con- 
sideration of  the  whole,  and  the  legal  effect 
thereof  that  this  decision  is  based. 

Let  a  formal  decree  for  specific  performance  be 
taken,  on  the  footing  of  this  opinion  and  as  a 
part  hereof. 

And  it  is  so  ordered,  adjudged,  and  decreed, 

Nathans  &  Sinkler,  of  Charleston,  for  ap- 
pellanta 

H.  L.  Erckmann,  ot  Charleston,  for  re- 
spondent. 

HTDRICK,  J.  The  statement  of  facts  up- 
on which  the  case  was  heard,  which  will  be 
reported,  shows  that  plaintiff  has  not  the 
legal  title  to  the  lot  which  he  contracted  to 
convey.  The  deed  from  Robert  Fleming  to 
John  F.  Meyer  (1868)  was  upon  trust,  inter 
alia,  "that  said  trustee,  or  his  heirs  or  suc- 
cessors in  the  trust,  shall  convey  the  premis- 
es to  such  persons  and  for  such  estates  as 
Anna  Dora  Fleming,  by  her  last  will  and 
testament  shall  direct.*'  It  is  clear,'  there- 
fore, that  the  trust  was  not  executed,  and 
that  the  legal  title  has  never  passed  out  of 
the  trustee,  John  F.  Meyer,  and  his  heirs. 
In  Huckabee  v.  Newton,  23  S.  O.  291,  it  was 
held  that— 

"In  actions  affecting  the  fee  in  real  estate, 
where  the  legal  title  is  in  a  trustee,  he  is  a  nec- 


essary party  to  the  action,  or,  if  he  be  dead,  his 
heirs." 

[1]  In  that  case,  there  was  a  deed  to  a 
trustee,  his  heirs  and  assigns,  to  permit  L. 
to  enjoy  the  land  for  her  life,  without  rent, 
and  at  her  death  to  convey  the  same  to  her 
children  then  living,  and  to  the  children  of 
such  as  were  dead.  Held,  "that  the  remain- 
der was  contingent,  and  the  trust  was  not 
executed  on  the  death  of  L.,  and  in  an  action 
for  partition,  the  trustee  being  dead,  his 
heir  was  a  necessary  party."  Here,  as  there, 
the  trustee  had  a  duty  to  perform,  to  wit, 
to  convey  to  such  persons  as  Mrs.  Fleming 
by  her  will  should  direct.  Therefore  the 
trust  was  not  executed.  The  decision  in 
Huckabee  v.  Newton  was  reaffirmed  in  Ayer 
V.  Ritter,  29  S.  C.  135,  7  S.  B.  53,  where  it 
was  held  that  the  cestui  que  trust  to  whom 
it  was  the  duty  of  the  trustees  to  convey, 
under  an  executory  trust,  could  not  main- 
tain an  action  to  recover  possession  of  the 
land,  in  the  absence  of  a  deed  from  the  trus- 
tees, as  he  had  no  legal  title.  ,  See,  also, 
Steele  v.  Smith,  84  S.  C.  464,  66  S.  E.  200, 
29  L.  R.  A.  (N.  S.)  939.  As  neither  John  F. 
Meyer,  who  has  long  been  dead,  nor  his  heirs, 
nor  any  legally  substituted  trustee,  under 
the  deed  of  Robert  Fleming  to  John  F.  Meyer, 
was  before  the  court  in  any  of  the  proceed- 
ings mentioned,  the  decree  of  the  court  was 
ineffectual  to  affect  or  pass  the  legal  title, 
which  is  still,  imder  the  authorities  above 
cited,  and  numerous  others  that  might  be 
dted,  in  the  heir  of  John  F.  Meyer. 

[2,  S]  It  follows  that  the  alleged  deed  of 
Mrs.  Fleming  to  her  son  Robert  T.  Fleming, 
in  1906,  did  not  convey  the  legal  title,  since 
it  was  not  in  Mrs.  Iteming.  It  has  been  sug- 
gested, however,  that,  as  Robert  Fleming 
the  elder,  acknowledged  that  a  part  of  th<> 
purchase  money  for  the  lot  was  paid  with 
money  belonging  to  his  wife,  Mrs  Anna  Dora 
Fleming,  a  trust  resulted  in  her  favor.  True, 
but  only  pro  tanto,  and  even  to  that  extent 
it  gave  her  only  an  equitable  title.  The  legal 
title  was  still  In  Robert  Fleming,  and  was 
conveyed  by  him  to  John  F.  Meyer,  and  is 
still  in  the  heir  of  John  F.  Meyer.  But  the 
deed  of  Robert  Fleming  to  John  F.  Meyer 
declares  the  trust,  so  that  there  is  no  need 
to  resort  to  the  equitable  doctrine  of  result- 
ing trust.  That  deed  was  spread  upon  the 
record,  and,  after  such  great  lapse  of  time, 
it  must  be  presumed  that  Mrs.  Fleming  knew 
of  and  acquisced  in  it.  At  any  rate,  no  mat- 
ter what  may  have  been  her  equitable  right 
in  the  premises,  she  never  had  the  legal  title. 

In  Manning  v.  Screven,  66  S.  O.  78,  34  S. 
B.  22,  the  court  said: 

''A  resulting  trust  arises  in  favor  of  one  who 
pays  the  purchase  money  of  an  estate  and 
takes  title  in  the  name  of  another,  because  oi 
the  presumption  that  he  who  pays  for  a  thint 
intends  a  beneficial  interest  therein  for  himself 
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tmt  this  presomptioii  cannot  arise  when  a  con- 
trary intent  appears,  since  it  is  based  on  the 
absence  of  evidence  of  such  contrary  intent. 
Perry  on  Trusts,  |  124;  Adams,  Equity  (7th 
Ed.)  pp.  83,  34.  In  this  case  the  trust  deed 
expressly  defines  the  estate  intended  for  Frances 
Knox,  and  it  further  appears  that  the  consid- 
eration paid  by  her  secured,  also,  an  independent 
covenant  by  the  life  tenant  to  provide  for  her 
a  comfortable  home  and  support  on  said  land 
during  her  life  or  antU  the  death  of  the  life 
tenant." 


So  here  the  tmst  deed  expressly  defines 
the  estate  intended  for  Anna  Dora  Fleming, 
and  no  other  intention  or  estate  can  be  pre- 
sumed. It  follows  that  her  rights  in  the 
property  were  equitable  only,  and  that  her 
disposition  of  it,  to  be  vaUd,  must  have  been 
made  in  accordance  with  the  terms  of  the 
deed,  under  which  her  power  of  disposition 
was  to  be  '*by  her  last  will  and  testament" 

[4]  It  is  well  settled  that— 

"Where  the  instrument  creating  a  power  spec- 
ifies the  nature  of  the  instrument  by  which  it 
may  be  executed,  as  where  it  is  to  be  executed 
by  will,  or  by  deed,  the  power  can  be  exercised 
only  in  the  manner  specified."    21  R.  C.  L.  793. 


The  language  above  quoted  is  rested  In 
part  upon  the  decision  of  this  court  in  Bent- 
ham  V.  Smith,  Gheves,  Bq.  33,  34  Am.  Dec 
699,  which  fully  supports  the  text,  and  it  is 
unquestionably  the  law  tn  this  state.  See 
Manning  v.  Screven,  66  S.  0.  78,  34  S.  El  22. 
See,  also,  the  opinion  of  Chief  Justice  Mc- 
Iver  tn  Humphrey  v.  Campbell,  69  S.  O.  47, 
87  S.  E.  26,  and  Aaron  ▼.  Beck,  9  Rich.  Eq. 
411,  and  Wibson  v.  Gaines,  9  Rich.  E>q.  420. 
It  follows  that,  as  Mrs.  Eleming  had  no 
power  to  dispose  of  the  land  by  deed,  her 
deed  of  1906  was  inefTectual  to  convey  the 
legal  title. 

[6,  8]  It  may  be  said,  however,  that  her 
right  to  dispose  of  the  property  by  deed  is 
res  adjudicata,  as  the  court  sustained  the 
deed  in  the  proceeding  had  in  1917.  There 
are  two  reasons  why  that  contention  cannot 
be  sustained.  First,  in  neither  of  those  pro- 
ceedings was  the  holder  of  the  legal  title  be- 
fore the  court,  and  it  follows  that  the  Judg- 
ment was  ineffectual  to  affect  or  pass  the 
legal  title.  Second,  in  the  proceeding  had 
in  1909,  the  court  decreed  against  Robert 
Fleming  as  to  any  other  interest  than  that 
given  him  under  his  mother's  wilL  A  judg- 
ment of  the  court,  having  jurisdiction  of  the 
parties  in  interest,  is  binding  upon  them, 
until  set  aside  in  some  manner  prescribed 
by  law.  The  Code  provides  that  a  judgment 
is  a  final  determination  of  the  rights  of  the 
parties,  and  the  only  mode  of  reversing  or 
modifjring  it  is  by  appeal.  Hence  it  is  set- 
tled by  numerous  decisions  of  this  court  that 
one  circuit  judge  has  no  jurisdiction  to  re- 
view and  reverse  or  modify  in  any  material 


respect  the  Judgment  of  another.  That  does 
not  mean  that  a  judgment  may  not  be  attack- 
ed and  set  aside  for  fraud,  accident,  or  mis- 
take, which  means,  of  course,  a  mistake  of 
fact  and  not  one  of  law,  or  that  a  new  trial 
may  not  be  granted  for  after-discovered  evi- 
dence. But  there  is  nothing  in  the  record 
to  show  that  the  Judgment  of  1909  was  al- 
tered in  1917  for  any  of  the  reasons  above 
stated.  The  nearest  approach  to  a  "valid 
ground  of  interference  with  it  is  the  mere 
inference  that  the  deed  of  1906  was  dis- 
covered after  the  proceeding  in  1909.  But 
there  is  absolutely  nothing  in  the  record  to 
show  that  it  was  "after-discovered  evidence" 
in  the  legal  sense  of  the  phrase,  and  dis- 
covered under  such  circumstances  as  enti- 
tled the  party  to  a  new  triaL  Until  su<^  a 
showing  was  made,  the  judge  who  heard  the 
proceeding  in  1917  had  no  Jurisdiction  to  dis- 
turb the  judgment  of  1909.  It  would  be  ex- 
tremely dangerous,  and  introduce  untold  mis- 
chief into  the  administration  of  justice,  if 
it  were  otherwise.  But  in  any  view  of  the 
case,  as  has  already  been  shown,  as  the 
holder  of  the  legal  title  was  not  before  the 
court  in  either  proceeding,  the  judgment  In 
neither  affected  it. 

[7]  It  has  been  held  by  this  court,  in  cases 
too  numerous  to  mention,  that  the  courts 
have  no  power  to  make  or  modify  deeds  or 
wills  made  according  to  law.  If  the  rightr 
whidi  is  deemed  by  most  people  a  very  sa- 
cred one,  of  disposing  of  one's  property  as 
he  may  see  fit  is  to  be  preserved  In  this 
state,  the  judges  must  resolutely  set  their 
face  against  a  practice,  which  is  said  to  be 
too  common,  of  destroying  trusts  created  by 
will  or  deed,  or  interfering  with  the  testa- 
tor's or  grantor's  disposition  thereof  by  con- 
sent decrees,  especially  where  the  rights  and 
interests  of  infants  or  contingent  remainder- 
men are  affected.  Where  the  parties  are  sui 
juris  and  their  rights  alone  are  aflOected,  they 
may,  of  course,  do  as  they  please.  But  where 
the  rights  of  Infants,  or  unborn  remainder- 
men, who  are  only  constructively  before  the 
court,  are  to  be  affected,  the  court  should 
see  to  it  that  theirs  are  not  injuriously  af- 
fected. It  is  the  duty  of  the  courts  to  pre- 
serve and  not  destroy  or  allow  the  parties 
in  interest  to  destroy  or  alter  trusts  and 
other  dispositions^  of  property,  where  the 
same  have  been  made  and  created  according 
to  law,  and  violate  no  rule  of  law;  other- 
wise the  jus  disponendi  is  of  no  value. 

It  must  not  be  understood  that  the  courts 
should  not  exercise  such  power  over  trust 
estates,  which  is  a  well-recognized  feature 
of  equitable  jurisdiction,  as  may  be  neces- 
sary to  prevent  them  from  going  to  waste, 
or  to  make  necessary  improvements  for  the 
maintenance  of  beneficiaries,  or  to  change  in- 
vestments, and  the  like.  But  even  these 
powers  are  to  be  exercised  with  great  cau- 
tion, and  generally  so  as  to  preserve  rather 
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tiian  to  destroy  trtists  and  other  dispositions 
of  property. 

GARY,    a    X,    and    WATTS,    FRASBR, 
and  GAGE,  JX,  concur. 


(112  8.  C.  307) 

BEAUFORT  COUKTY  LUMBER  CO.  T. 
GARABO  et  al.    (No.  10203.) 

(Supreme  Court  of  South  Carolina.    Jane  23, 

.1919.) 

1.  Logs  and  Loogino  ^=93(9)— TncssB  Deed 
Rbsbbvation— Right  to  Clkab  Land— "Ob- 
DiNABT  Plantation   Pubposes." 

Reservation  in  timber  deed,  giving  grantor 
right  to  use  timber  ''for  ordinary  plantation  pur- 
poses connected  with  said  lands,"  does  not  en- 
title grantor  to  clear  any  part  of  the  land,  or 
use  timber  for  extravagant  and  wasteful  pur- 
poses, but  permits  use  of  timber  necessary  to 
construct  and  repair  necessary  outbuildings 
and  comfortable  tenant  houses. 

2.  Logs  and  Logging  ^=93(9)— Tivbeb  Deed 
RssEBVATioN— Rights  of  Gbantob. 

Where  deed  conveying  timber  not  under  12 
inches  contained  reservation  giving  grantor 
right  to  use  timber  for  ordinary  plantation  pur- 
poses, grantor  in  constructing  or  repairing  out- 
houses and  tenant  houses  was  not  required  to 
use  timber  under  12  indies. 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Dillon  County ;   F.  B.  Gary,  Judge. . 

Action  by  the  Beaufort  Ckmnty  Lumber 
Company  against  James  H.  Carabo  and  an- 
other. From  an  order  of  injunction,  defend- 
ants appeaL    Modified. 

Joe  P.  Lane,  of  Dillon,  for  appellants. 
Gibson  ft  Mullen,  of  Dillon,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  injunction  made  by  his  honor.  Judge 
Gary,  after  hearing  the  cause  on  its  merits. 
The  action  was  for  injunction  and  damages, 
alleging  that  the  appellants  were  trespassing 
on  the  rights  of  respondents  by  cutting  and 
manufacturing  lumber  from  timber  owned 
by  the  respondents. 

The  testimony  was  taken  by  the  master 
and  reported  to  the  court. 

Mrs.  Eva  Carabo,  the  wife  of  appellant 
James  H.  Carabo,  owns  the  tract  of  land  on 
which  the  timber  is.  James  H.  Carabo  is 
the  manager  and  agent  of  his  wife  in  looking 
after  her  land.  There  is  174  acres  in  the 
tra(rt;  about  98  acres  is  cleared  and  under 
cultivation.  The  respondent  owns  the  timber 
on  the  woodland  under  a  timber  contract 
The  timber  deed,  under  which  respondents 
bold,  contains  the  following  reservation: 

"And  the  said  first  party,  Mary  McSwain 
(the  predecessor  in  title  of  Eva  Carabo),  fur- 


ther reserves  the  right  to  use  any  timber  fnom 
the  aforesaid  tract  or  tracts  of  land  for  ordi- 
nary plantation  purposes  connected  with  said 
lands." 

This  reservation  does  not  carry  with  it  the 
right  to  clear  any  part  of  the  land. 

Before  Carabo  commenced  to  cut  the  tim- 
ber and  repair  or  build,  there  were  on  the 
place  three  small  tenant  houses  and  one  set 
of  stables  and  one  tobacco  barn.  The  evi- 
dence shows  they  were  dilapidated  by  the 
ordinary  wear  and  tear  and  use  and  want  of 
proper  repair.  In  1917,  Carabo,  as  agent  of 
his  wife,  built  a  tenant  house,  bam,  and 
stables  on  the  place,  and  repaired  some  of 
the  old  buildings  on  the  place,  and  was 
cutting  timber  on  the  land  for  the  purpose 
of  finishing  the  repairing  of  some  of  the  ten- 
ant houses  and  building  a  tobacco  bam  on 
the  land,  when  this  action  was  commenced. 
The  appellants  (diallenge  the  correctness  of 
his  honor's  decree,  and  by  three  exceptions 
allege  error  in  his  finding  and  holding.  His 
honor  held,  in  substance,  and  for  all  practical 
purposes,  ttiat  the  appellants  did  not  cut 
manufacture,  or  use  any  more  timber  than 
was  necessary  in  putting  the  place  in  repair 
for  ordinary  plantation  purposes,  as  he  gave 
the  respondents  no  damages.  The  law  gov- 
erning such  cases  has  been  decided  by  this 
court  in  the  cases  of  Midland  Timber  Co.  ▼. 
Pegues,  93  S.  C.  82,  76  S.  B.  32 ;  Lumber  Co. 
y.  Hodges,  96  S.  C.  140,  79  S.  B.  1096. 

Each  case  of  this  kind  must  be  governed 
by  the  particular  facts  and  circumstances  of 
each  case,  applying  the  general  principles  as 
decided  by  this  court  What  is  a  reasonable 
use  of  timber  for  plantation  purposes  must 
be  determined  by  the  facts  and  circumstances 
surrounding  each  case.  The  reservation  does 
not  carry  the  right  to  abuse  this  privilege 
by  using  and  wasting  more  timber  than  is 
necessary  for  ordinary  plantation  purposes, 
under  all  of  the  surrounding  circumstances 
of  the  case. 

[1]  There  certainly  could  not  have  been 
any  intention  between  the  parties,  when  the 
''timber  deed"  was  made,  that  the  develop* 
ment  and  improvement  of  the  land  was  to  be 
arrested  and  retarded  from  the  execution 
of  the  deed  in  1908  until  1925,  when  the  lim- 
itation expired,  and  that  the  owner  of  the 
land  could  only  repair  the  buildings  then  on 
the  land;  but  it  meant  that  the  buildings 
thereon  could  be  repaired  and  necessary  ten- 
ant houses  and  outbuildings,  such  as  stables, 
barns,  cotton  houses,  etc.,  could  be  built 
for  persons  who  worked  the  land  to  live  in 
and  take  (»re  of  their  stock  and  such  <;rops 
as  were  grown  on  the  place.  If  good  tenants 
are  to  be  secured,  good  comfortable  houses 
are  to  be  built.  Tenants  and  farm  hands  do 
not  care  to  live  in  "shacks."  Neither  do 
they  like  to  be  crowded  and  required  to  live 
with  other  families  in  the  same  house  and 
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use  tbe  same  yard  and  same  stables.  The 
owner  of  this  land  had  the  right,  in  order 
to  get  good  tenants,  or  farm  hands,  to  work 
the  land,  to  bnild  comfortable  houses  and 
necessary  outbuildings,  and  use  the  timber 
reserved  for  this  purpose. 

Of  course,  he  could  not  build  expensive, 
unnecessary  buildings,  and  abuse  his  privi- 
lege, and  use  the  timber  for  extravagant, 
wasteful,  or  unnecessary  purposes;  but  he 
could  build  such  houses  as  were  necessary 
and  In  accord  with  the  average  custom  of 
the  community. 

[2]  His  honor  seems  to  have  thought  that 
he  had  used  as  much  as  he  was  entitled  to, 
but  not  any  unnecessary  use  up  to  this  time. 
Respondents  concede  that  all  timber  under  12 
inches  belong  to  appellants  and  did  not  pass 
to  respondents  under  timber  deed,  and  that 
in  building  tobacco  barns  appellants  should 
utilize  this  reserved  timber.  The  appellants 
cannot  be  thus  limited.  They  cannot  abuse 
this  privilege,  but  neither  can  they  In  the 
future  be  restrained  from  further  use  of  the 
timber.  But  they  can,  if  circumstances  arise 
use  such  timber  as  may  be  necessary  for  the 
puri)ose  of  repairing  or  building  such  houses 
as  are  ordinarily  necessary  for  proper  plan- 
tation purposes,  and  to  this  extent  the  re- 
straining order  of  his  honor  is  modified. 

GARY,  C.  J.,  and  HYDRICK.  FRASER. 
and  GAGE,  JJ.,  concur. 


(112  s.  C.  835) 

MacKBNDREE    et    al.    v.    SOUTHERN 
STATES  LIFE  INS.  CO.  OF  ALA- 
BAMA.   (No.  10218.) 

(Supreme  Court  of  South  Carolina.    July  14, 

1919.) 

1.  Insurance  ^=>646(7)— Suicidb— Pbesump- 

TTONS. 

There  Is  a  presumption  of  fact  that  a  man 
will  not  take  his  own  life. 

2.  Insubanoe  ^s»665(6)  — Suicide  — Bubden 
OF  Pboof. 

In  an  action  on  a  life  insurance  policy,  it 
is  not  incumbent  on  the  insurer  to  prove  beyond 
a  reasonable  doubt  that  insured  committed  sui- 
cide; a  preponderance  of  the  testimony  being 
sufficient. 

3.  Insubanoe    ^3»400  — Lux    Insubance  — 
Contests. 

Where  a  life  insurance  policy  provided  in 
bold-faced  type  that  it  would  ''be  incontestable 
from  date  of  issue,"  insurer  could  not  set  up  a 
plea  of  fraud  in  an  action  on  the  policy. 

4.   INSXTBANCB     ^=»146(3)— CoNSTBUCTION      OF 
POUOY. 

Where  insurer  writes  a  policy  of  life  insur- 
ance, it  should  be  read  most  strongly  against  it. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  Ck>unty;  T.  S.  Seaae,  Judge. 

Action  by  Elizabeth  S.  MacEendree  and 
others  against  the  Southern  States  life  In- 
surance Company  of  Alabama.  Judgment  for 
defendant,  and  plaintiffs  appeaL  Reversed, 
and  new  trial  ordered. 

Plaintiffs'  citations,  referred  to  in  the 
opinion,  on  question  of  contestablllty  of  life 
insurance  policies  for  fraud:  Insurance  Co. 
y.  Arnold,  97  S.  C.  421,  81  S.  B.  964,  Ann.  Caa. 
1916C,  706;  Beagan  y.  Union  Mut  Life  Ina. 
Co.,  189  Mass.  555,  76  N.  E.  217,  2  L.  B.  A. 
(N.  S.)  821,  109  Am.  St  Rep.  659,  4  Ann.  Cas. 
362 ;  Great  Western  Life  Ins.  Ca  y.  Snayely, 
206  Fed.  20.  124  C.  C.  A.  154,  46  L.  R.  A.  (N. 
S.)  1056;  Clement  y.  New  York  Life  Ins.  Co., 
101  Tenn.  22,  46  S.  W.  661,  42  L.  R.  A.  247, 
70  Am.  St.  Rep.  650;  Massachusetts  Benefit 
Life  Ass'n  y.  Robinson,  104  Ga.  256,  30  S.  E. 
918,  42  L.  R.  A.  261.  See  Huestess  y.  In- 
surance Co.,  88  S.  C.  85,  70  S.  E.  403;  Mou- 
lor  y.  American  Life  In&  Co.,  Ill  U.  S.  335, 
4  Sup.  Ct.  466,  28  L.  Ed.  450;  Owen  y.  Insur- 
ance Co.,  84  S.  C.  254,  66  S.  B.  290,  137  Am. 
St  Rep.  845 ;  Beard  y.  Insurance  Co.,  104  S. 
C.  45,  88  S.  E.  285: 

Defendant's  citations:  New  York  Life  Ins. 
Co.  V.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct  837, 
29  L.  Ed.  934;  Insurance  Co.  y.  Arnold,  97 
S.  C.  418,  81  S.  E.  964,  Ann.  Cas.  1916C,  706 ; 
Reagan  y.  Union  Mut.  Life  Ins.  C6.»  189  Mass. 
555,  76  N.  E.  217,  2  L.  R.  A.  (N.  S.)  821,  109 
Am.  St.  Rep.  659,  4  Ann.  Cas.  362 ;  Wheelton 
y.  Hardlsty,  8  El.  &  BL  232-283 ;  Massadin- 
setts  Ben.  Life  Ass^n  y.  Robinson,  104  Ga. 
256,  30  S.  E.  918,  42  L.  R.  A.  261;  North- 
western Ins.  Co.  y.  Montgomery,  116  Ga.  799, 
43  S.  E.  79;  Welch  y.  Union  Cent  Life  Ins. 
Co.,  108  Iowa,  224.  78  N.  W.  853,  50  L.  R.  A. 
774;  New  York  Life  Ins.  Co.  y.  Weayer^s 
Adm'r,  114  Ky.  295,  70  S.  W.  628 ;  GambriU 
y.  Insurance  Co.,  83  S.  C.  236,  65  S.  B.  231 ; 
Drakeford  y.  Knights  of  Damon,  61  S.  C, 
342,  39  S.  E.  523;  JEtna  Life  Ins.  Co.  v. 
Moore,  231  U.  S.  543,  34  Sup.  Ct  186,  58  L. 
Ed.  356;  Security  Mutual  Life  Ins.  Co.  v. 
Webb,  106  Fed.  808,  45  C.  C.  A.  648,  55  L.  R. 
A.  122;  New  York  Life  Ins.  Co.  y.  Fletdier, 
supra;  Gardner  y.  North  State  Mutual  Life 
Ins.  Co.,  163  N.  C.  367,  79  S.  E.  806,  48  L.  R, 
A.  (N.  S.)  714,  Ann.  Cas.  1915B,  652;  Fish- 
blate  y.  New  York  Fidelity,  etc.,  140  N.  O. 
589,  53  S.  E.  354 ;  Bryant  y.  Life  Insurance 
Co.,  147  N.  C.  181,  60  S.  E.  983 ;  Alexander  y. 
Life  Insurance  Co.,  150  N.  C.  536,  64  S.  B. 
432;  Talley  v.  Metropolitan  Life  Ins.  Co.,  Ill 
Va.  778,  69  S.  E.  936;  Empire  Life  In- 
surance Co.  y.  Jones,  14  Ga.  App.  647,  82 
S.  E.  62 ;  iBtna  Life  Ins.  Co.  y.  COnway,  11 
Ga.  App.  557,  75  S.  E.  915;  Owen  y.  Insur- 
ance Co.,  84  S.  C.  253,  66  S.  B.  290,  137  Am. 
St  Rep.  845;  The  Sailors  y.  Woelfle,  118 
Tenn.  755,  102  S.  W.  1109,  12  U  R.  A.  (N.  S.) 
881;   Bankers'  Reserye  Life  In&  Ca  y.  Om- 
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Person,  123  Minn.  285,  143  N.  W.  735,  48  L. 
R.  A.  (N.  S.)  265;  Insurance  Ck).  v.  Bailey, 
13  WaU.  616,  20  L.  Ed.  501 ;  Cable  v.  Insur- 
ance Co.,  191  U.  S.  288,  24  Sup.  Ct.  74,  48  L. 
Ed.  188. 

Bomar  &  Osborne  and  Wycbe  ft  Foster,  all 
of  Spartanburg,  for  appellants. 

Sanders  &  De  Pass,  of  Spartanburg,  and  A. 
J.  Orme,  of  Atlanta,  Ga.,  for  respondent 

GAGE,  J.  Action  upon  two  contracts  of 
Insurance  upon  tbe  life  of  S.  Marshall  Mac- 
Kendree.  The  court  directed  a  verdict  for 
the  defendant,  upon  the  ground  that  the  only 
reasonable  conclusion  to  be  drawn  from  the 
testimony  was  that  the  insured  had  suicided, 
which  act  by  the  words  of  the  contract  avoid- 
ed the  same. 

[1]  1.  A  careful  consideratitNi  of  the  testi- 
mony, after  two  arguments,  brings  us  to  the 
now  settled  conclusion  that  the  issue  of  how 
the  deceased  met  his  death  ought  to  have; 
been  submitted  to  the  Jury.  The  presumption 
of  fact  is  that  a  man  will  not  take  his  own 
life.  Every  action  of  a  man,  voluntary  and 
involuntary,  tends  to  preserve  his  life.  The 
testimony  in  this  case  did  not  so  far  and  so 
sur^  overcome  that  presumption  as  to  have 
warranted  the  court  to  take  issue  from  the 
jury. 

[2}  2.  It  was  suggested:  by  the  appellant's 
counsel  that  it  is  incumbent  on  the  defendant 
to  prove  beyond  a  reasonable  doubt  that  the 
deceased  killed  himself.  So  much  is  not 
correct ;  like  any  other  fact  in  the  case,  that 
fact  need  only  to  be  proved  by  a  preponder- 
ance of  the  testimony.  See  Hills  v.  Good- 
year, 4  Lea  (Tenn.)  241,  40  Am.  Rep.  5. 

3.  l%e  respondent  contends  further,  to  sus- 
tain the  Judgment:  (1)  That  the  deceased 
procured  the  contract  to  be  made  by  his  false 
and  fraudulent  answers  in  the  application 
to  questions  directed  to  an  inquiry  into  his 
former  state  of  health;  and  (2)  that  the 
deceased  warranted  his  answers  to  be  true. 
Thereto  the  plaintiff  replies  that  a  certain 
clause  in  the  contract  forecloses  a  considera- 
tion of  those  issues.  The  following  is  the 
clause  referred  to: 

''The  policy  shall  be  inooniesiahle  from  date 
of  issu^,  except  for  nonpayment  of  premiums, 
subject,  however,  in  case  of  misstatement  of  age 
to  an  adjustment  of  the  insurance  et  the  cor- 
rect age  of  the  insured:  Provided  that,  in  ^he 
event  of  self-destruction,  whether  sane  ot  in- 
sane within  one  year  of  such  date,  the  company 
shall  be  liable  only  for  the  amount  of  the  pre- 
mium paid  on  the  policy." 

The  five  words  we  have  italicized  are  print- 
ed in  the  policy  in  bold-faced  type. 

[8]  At  the  first  argument  the  writer  of  this 
opinion  was  of  the  mind  that  the  quoted 
clause  did  not  exclude  a  plea  of  fraud.  But 
reflection  has  led  to  a  different  conclusion. 
Respectable  authority  has  been  cited  on  both 
sides   of    the  question;    and   perhaps  the 


weight  of  numbers  is  with  the  Insurer.  Let 
the  citations  be  reported. 

It  is  plain  that  the  expressed  words  of  the 
contract  declare  that  the  policy  shall  '^he 
incontestable  from  date  of  issue,"  it  will  not 
be  denied  by  anybody  that  those  words  are 
broad  enough  to  exclude  a  contest  for  fraud, 
and  those  courts  which  deny  exclusion  in 
such  a  case  do  so  as  a  matter  of  "public 
policy."  That  is  a  wide  domain  of  shifting 
sands.  If  sach  a  policy  demands  the  para- 
mount protection  of  the  insurer,  then  the 
clause  ought  not  to  prohibit  the  defense. 
But,  if  such  a  policy  demands  as  well  the 
protection  of  the  insured,  then  the  clause 
ought  to  have  a  wider  import  than  the  In- 
surer concedes  to  it. 

[4]  Thereabout  the  following  reflections 
are  pertinent.  The  insurer  writes  the  policy, 
and  it  should  be  read  most  strongly  against 
the  writer;  policies  are  usually  periphrastic 
and  sometimes  ambiguous ;  the  insured  must 
take  that  tendered  or  none ;  propaganda  has 
constituted  life  insurance  to  be  almost  one  of 
the  necessities  of  life;  neither  the  insured 
nor  the  selling  agent  of  the  insurer  are,  as  a 
rule,  experts  In  the  use  of  or  in  the  interpre- 
tation of  language;  the  ordinary  man  who 
buys  a  policy  would  Judge  the  clause  in  issue 
to  mean  that  which  the  plain  words  of  it 
imply,  and  especially  Is  that  true  when  those 
words,  in  the  instant  case,  are  printed  In  bold 
type;  the  insurer  has  unmeasured  time  be- 
fore a  contract  is  made  to  investigate  the 
facts,  and  to  that  end  the  insured  is  called 
in  the  answers  to  the  application  to  testify 
against  himself ;  there  is  no  reason  why  the 
truth  may  not  be  ascertained  before  as  well 
as  after  the  contract  Is  made;  clauses  like 
the  instant  one  are  calculated  to  lure  men 
into  taking  insurance  who  would  not  other- 
wise do  so;  differences  about  the  health  of 
the  insured  affect  the  very  prerequisites  of 
the  contract,  and  are  really  the  only  facts 
to  be  settled  before  the  contract  is  made; 
fraud  resides  in  the  intent  of  a  party,  and 
the  Inquiry  about  it  ought  not  to  be  deferred 
until  such  time  as  he  who  had  the  intent  is 
dead,  and  he  who  reasonably  understood  that 
such  an  inquiry  could  only  be  made  in  his 
lifetime;  the  insurer,  by  practice  and  ex- 
perience, always  and  for  its  protection  antic- 
ipates deception  by  the  insured,  and  sets  to 
work  by  exhaustive  and  ex  parte  methods  to 
discover  it;  at  the  dose  of  the  inquiry  the 
insurer  has  stipulated  that  there  shall  be  no 
further  contest  about  that  matter,  and  the 
insured  has  gone  to  his  death  in  that  belief. 

Upon  consideration  of  these  matters  there 
is  no  clear  warrant  for  a  court  to  aflElrm  on 
which  side  of  the  case  the  largest  and  best 
public  policies  lie.  The  insurer  inserted  the 
clause  in  the  contract;  If  its  allowance  by 
the  courts  shall  promote  concealment  on  the 
part  of  these  who  seek  insurance,  its  dis- 
allowance by  the  court  may  promote  the 
deception  of  these  seeking  insurance,   and 
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longest  to  the  insurer  a  fabrication  of  de- 
fenses to  avoid  Its  contracts.  In  such  a  con- 
test we  shall  take  no  part,  but  leave  the  par- 
ties to  the  words  of  the  instrument.  Our 
former  decision  of  Insurance  Oo.  v.  Arnold, 
97  S.  G.  421,  81  S.  E.  964,  Ann.  Gas.  1916G, 
706,  though  not  to  the  point,  looks  thither- 
ward. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  a  new  trial  is  ordered  to  be  had  in 
conformity  to  the  views  herein  expressed. 

GART,  a  Jn  and  HYDRIOK,  FRASBR, 
and  WATTS,  JJ.,  concur. 


(113  S.  0.  S77) 

PERUVIAN    GUANO    CORPORATION    ▼. 
THOMPSON  et  aL    (No.  10204.) 

(Supreme  Court  of  South  Carolina.     Jane  23, 

1919.) 

CoBPOBATioifS  ^=»336— Liability  or  Om- 
GEB9— Breach  or  Gortbact. 

The  managing  offlcera  of  a  corporation, 
who  signed  on  its  behalf  a  contract  for  the  sale 
of  plaintifTs  fertiliser  whereby  it  agreed  to  hold 
in  trust  and  torn  over  to  plaintiff  the  cash  pro- 
ceeds and  notes  received  for  snch  sales,  but  in- 
stead treated  the  proceeds  as  ordinary  receipts 
of  the  corporation,  are  personally  liable  there- 
for to  tiie  plaintiff  after  the  bankruptcy  of  the 
corporation. 

Appeal  ftom  Cknnmon  Pleas  Circuit  Court 
of  Dillon  County ;  F.  B.  Gary,  Judge. 

Action  by  the  Peruvian  Guano  Corpora- 
tion against  J.  S.  Thompson  and  another. 
Judgment  for  the  defendants,  and  plaintiff 
appeals.     Reversed  and  remanded. 

Willcox  ft  Willcoz,  of  Florence,  for  appel- 
lant 

Gibson  ft  MuUer,  of  Dillon^  and  L.  D.  Lide, 
of  Marion,  for  respondents. 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record: 

'*0n  the  9th  day  of  February,  1914,  the  ap- 
pellant, Peruvian  Guano  Corporation,  entered 
into  a  contract  witii  the  J.  S.  Thompson  Com- 
pany, whereby  Uie  appellant  agreed  to  sell,  and 
the  Thompson  Company  to  buy,  certain  fertil- 
izer. Under  the  terms  and  conditions  of  this 
contract,  the  Thompson  0>mpany  was  to  turn 
over  to  appellant  proceeds  of  all  cash  sales,  and 
should  take  notes  for  all  sales  payable  later 
than  May  1,  1914,  which  notes  should  be  turn- 
ed over  to  appellant,  and  proceeds  of  all  sales 
and  all  collections  thereon  should  be  held  by 
Thompson  (Company  in  trust  for  appellant. 
The  contract  provided  that  an  account  of  all 
transactions  with  relation  to  the  fertilizer 
should  be  kept  separate,  and  that  all  evidences 
of  indebtedness,  securities,  or  collections  should 
be  held  for  the  use  and  benefit  of  appellant,  and 
that  no  notes,  accounts,  liens,  or  other  evidenc- 


es of  indebtedness  should  be  pledged  without 
written  consent  of  appellant 

"The  Thompson  Company  failed  to  comply 
with  all  of  these  provisions,  claiming  a  waiver 
thereof.  The  Thompson  Company  became  insol- 
vent, was  adjudicated  a  bankrupt,  and  the  ap- 
pellant received  but  a  small  portion  of  its  claim 
through  the  bankruptcy  proceeding. 

"J.  S.  and  J.  R.  Thompson,  the  respondents 
herein,  were  the  managing  officers  of  the  corpo- 
ration, the  J.  S.  Thompson  Company.  The  ap- 
pellant seeks  here  to  charge  them  individually 
with  the  loss  sustained  by  it,  alleging  that  the 
same  was  due  to  the  careless  and  negligent  man- 
agement of  the  corporate  affairs  by  tiiem  as  its 
officers,  particularly  with  reference  to  the  al- 
leged violation  of  the  contract  between  the  ap- 
pellant and  the  corporation.^ 

The  contract,  omitting  the  formal  portiona^ 
contains  the  following  provisions: 

"Terms:  Fw  fall  payment,  negotiable  notes 
are  to  be  given,  dated  May  1st,  and  maturing 
Oct.  16th,  Nov.  1st  ft  15th,  and  Dee.  1st,  1914, 
we  to  allow  |2.00  on  all  goods  sold  on  this  con- 
tract. 

"(2)  That  the  proceeds  of  all  sales  made  bj 
the  said  customer  for  cash,  are  to  be  turned 
over  to  the  Peruvian  Guano  Corporation,  and 
for  all  sales  payable  later  than  May  Ist,  1914, 
negotiable  notes  shall  be  taken  to  mature  not 
later  than  Nov.  15th,  1914.  All  notes  so  taken 
to  be  indorsed  by  the  customer  and  delivered  to 
the  Peruvian  Gnano  Corporation,  as  further 
security  for  the  payment  of  the  customer's  in* 
debtedness. 

"(3)  That  the  proceeds  of  all  sales  made  hj 
the  said  customer,  and  all  collections  made 
therefor,  are  deemed  to  be  owned  and  to  be 
held  by  the  customer  in  trust  for  the  account 
of  the  Peruvian  Guano  Corporation,  for  said 
fertilizer. 

"(4)  That  until  sold  or  settied  for  by  the 
purchaser  hereunder,  the  fertilizer  contracted 
for  under  this  agreement,  shall  remain  the  prop- 
erty of  the  corporation  and  when  sold  all  pro- 
ceeds of  the  sales  of  such  fertilizers  induding 
cash,  notes,  open  accounts,  liens,  bills  of  sale, 
or  any  other  evidence  of  debt  and  collections 
therefrom,  are  to  be  kept  separate  and  held  for 
the  use  and  benefit  of  the  corporation,  and  sub- 
ject to  its  order,  and  shall  not  be  pledged  with- 
out the  written  consent  of  the  Peruvian  Corpo- 
ration, and  the  same,  together  with  any  fertiliz- 
ers taken  under  this  agreement  unsold  by  the 
customer  shall  be  the  property  of  the  corpora- 
tion until  the  entire  indebtedness  of  the  cus- 
tomer arising  under  this  agreement  has  been 
paid. 

"(5)  That  any  faflure  on  the  part  of  the  cos* 
tomer  to  fidfill  his  obligations  arising  under 
this  agreement  shall  cause  the  debt  hereunder 
to  become  immediately  due  and  payable  to  the 
corporation  and  any  report  or  occurrence  un- 
favorable to  his  credit,  shall  terminate  this 
agreement  at  the  option  of  the  con>oration,  and 
all  fertilizers  then  shipped  and  unsold  by  tiie 
customer  shall  be  subject  to  the  order  of  the 
corporation. 

*'(6)  This  contract  shall  be  subject  to  ap- 
proval at  the  chief  .office  of  th<  Peruvian  Guano 
Corporation,  and  no  verbs*  agreement  with 
salesmen  are  binding." 
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A  reference  was  ordered '  bj  the  circuit  |     The  allegations  of  the  complaint  are  snffi- 


court,  for  the  purpose  only  of  taking  and  re- 
porting the  testimony. 

His  honor,  the  circuit  Judge,  found  the 
facts  as  follows,  and  ordered  that  the  com- 
plaint be  dismissed: 


••1 


*It  seems  to  be  that,  if  the  plaintiffs  have 
suffered  injury  in  the  manner  alleged,  their  own 
negligent  conduct  contributed  quite  as  much 
and  as  directly  to  such  result  as  did  the  con- 
duct of  the  officers.    As  stated  above,  plaintiffs' 


agent  expressly  waived,  as  far  as  he  could,  com-<  finding  by  this  court  is  that  the  only  waiver 


pliance  with  the  condition  which  required  the 
Thompson  Company  to  turn  over  to  plaintiffs 
notes  taken  from  customers;  plaintiffs  were 
bound  to  know  that  cash  sales  would  most 
likely  be  made  in  the  early  spring;  they  must 
have  known  that,  if  cash  sales  were  being  made, 
the  money  was  not  being  turned  over  to  them 
by  the  Thompson  Company;  if  no  sales  were 
made,  they  took  no  steps  to  preserve  their  title 
to  the  property  by  recording  what  was,  with- 
out recording,  only  a  conditional  sale,  void  as 
to  subsequent  purchasers,  etc  Notwithstanding 
a  note  for  about  $1,000  was  taken  in  payment 
of  fertilizer  from  McEachem,  and  the  note  was 
not  paid  until  December,  the  plaintiffs  took  no 
steps  by  claim  and  delivery  proceedings  or  any 
other  means  to  recover  possession  of  the  said 
notes.  The  plaintiffs  stood  by  and  permitted 
the  Thompson  Company  to  deal  With  the  fer- 
tiliser according  to  methods  which  must  have 
been  known  to  the  plaintiffs  from  early  in  Feb- 
ruary until  October  and  even  until  December, 
without  protest  or  the  least  effort  to  protect 
themselves.  Apparently  the  plaintiffs  were 
satisfied  with  the  obligation  of  the  Thompson 
Company  without  collateral  security,  and  were 
indifferent  as  to  the  methods  pursued  in  deal* 
ing  with  the  fertiliser.  Now  rinoe  bankruptcy 
has  overtaken  the  Thompson  Company  and 
plaintiffs'  pro  rata  of  the  bankrupt  estate  prov- 
ed to  be  small,  they  are  very  diligent  in  pursu- 
ing individual  officers.  I  think  there  was  such 
an  acquiescence  by  the  plaintiffs  in  the  meth- 
ods pursued  by  the  Thompson  Company  in  deal- 
ing with  the  fertilizer  as  will  now  prevent  plain- 
tiffs from  proceeding  against  the  individual  of- 
ficers of  the  corporation." 


Plaintiff  appealed  upon  the  following  ex- 
ceptions: 

(1)  "His  honor  erred,  it  is  respectfully  sub- 
mitted, in  holding  that  the  facts  disclosed  by 
the  evidence  herein  do  not  make  a  proper  case 
for  the  application  of  the  rules  of  law  govern- 
ing the  individual  liabilities  of  officers  of  a  cor- 
poration for  mismanagement,  fraud,  negligence 
misfeasance  or  malfeasance  with  respect  to  the 
affairs  of  the  corporation. 

(2)  "His  honor  erred,  it  is  respectfully  sub- 
mitted, in  holding  that  there  had  been  a  waiver 
by  the  plaintiff  of  any  of  the  provisions  of  the 
contract  relied  on  by  the  plaintiff. 

(8)  "His  honor  erred,  it  is  respectfully  sub- 
mitted. In  holding  that  the  plaintiff  had  been 
guilty  of  such  negligent  conduct  as  amounted 
to  an  acquiescence  on  its  part  in  the  negligent 
mismanagement  of  the  affairs  of  the  corpora- 
tion by  its  officers,  the  defendants  herein." 


dent  to  state  a  cause  of  action  against  the 
defendant  ^tahn  v.  Catawba  Mills,  53  S.  C. 
519,  31  S.  E.  498;  Kickbusch  v.  Buggies,  105 
S.  C.  525,  90  S.  E.  163 ;  Am.  Cotton  Oil  Co. 
V.  Saluda  Oil  Mill  Co..  107  S.  0.  422,  93  S.  B. 
14;  Va.  Car.  Chemical  Co.  ▼,  Ehrlich  (D.  O.) 
230  Fed.  1005. 

As  to  the  facts,  this  court  draws  inferences 
from  the  testimony  different  from  the  find- 
ings by  his  honor,  the  circuit  judge.     The 


on  the  part  of  the  plaintiff  was  as  to  the 
following  provision  in  section  2  of  the  con- 
tract : 

"That  all  notes  so  taken,  to  be  indorsed  by 
the  customer  and  delivered  to  the  Peruvian 
Guano  Corporation,  as  security  for  the  payment 
of  the  customer's  indebtedness.'* 

.^d  that  the  testimony  sustains  the  allega- 
tions of  the  complaint  as  to  the  personal  lia- 
bility of  the  defendants. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court, 
for  such  further  proceedings  as  may  be  nec- 
essary to  carry  into  effect  the  conclusions 
herein  announced. 

HTDRICK,     WATTS,     FBASEB,     and 
GAGE,  JJ.  concur. 


ai2  S.  C.  305) 

In  re  HUNT'S  WILL, 
HUNT  V.  GUBBIN. 


(No.  10234.) 

(Supreme  Court  of  South  Carolina. 

1919.) 


July  14, 


Appeal  and  Bbbob  «=»1010(1)— Rkvibw— By- 

IDEMCE. 

On  appeal  from  judgment  Involving  a  deter' 
mination  of  fact,  where  testimony  warranted 
a  conclusion  either  way,  the  judgment  will  be 
affirmed. 

Appeal. from  Common  Pleas  CJircuit  Court 
of  Charleston  County ;  J.  W.  DeVore^  Judge» 

In  the  matter  of  the  will  of  Morton  Hunt 
Proceedings  by  Mrs.  Reta  Baring  Hunt  to 
probate  wilL  Jurisdiction  of  court  objected 
to  by  J.  A.  Guerin,  and  from  judgment  of 
circuit  court  affirming  judgment  of  probate 
court  sustaining  its  jurisdiction,  he  appeala. 
Affirmed. 

Francis  F.  Carroll,  of  Summ^rville,  for  ap- 
pellant 

Miller,  Huger,  Wilbur  ft  Miller,  of  Gharle» 
ton,  for  respondent 


^B»For  other  camm  see  iifune  topio  and  KQT-l^UMBBR  in  all  K»/-Numbered  Digests  and  Indexes 
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GAGE,  J.  The  issue  tried  is  the  legal  res- 
idence of  one  A.  Morton  Hunt,  lately  dead, 
testate,  at  Charleston.  The  will  was  offered 
for  probate,  at  CSiarleston,  but  issue  was  made 
that  the  adjoining  county  of  Dorchester  was 
the  residence  of  the  testator,  and  that  the 
will  ought  therefore  to  be  proved  in  that 
county. 

The  probate  court  of  Charleston  sustained 
its  Jurisdiction,  and  the  circuit  court  on  ap- 
peal affirmed  that  Judgment.  And  that  is 
the  sole  issue  here. 

The  testimony  warrants  a  conclusion  either 
way^  and  in  such  circumstance  the  Judgment 
must  be  affirmed ;  and  it  is  so  ordered.  Sol- 
omon's Case,  74  S.  G.  189,  54  S.  E.  207. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(112  S.  G.  820) 

MATHTS  ▼.  HAIR  et  al.    (No.  10223.) 

(Supreme  Court  of  South  Carolina.     July  14, 

1919.) 

1.  Covenants  «=»47— General  Wabrantt— 
EsTATB  CoNVETEi>— Intention  of  Pasties. 

General  warranty  in  deed  does  not  in  itself 
enlarge  grant  to  a  fee,  but  is  a  circumstance  to 
be  considered  in  determining  whether  a  fee  was 
intended. 

2.  Deeds  ^=3»17(8)— Consideration— Pabent 
AND  Chii.i>— Love  and  Affection. 

Love  and  affection  is  a  sufficient  considera- 
tion to  support  father's  deed  to  daughter. 

3.  Reformation  of  Instruments  #=»45(6)  — 
suffjgibnct  of  evidence— intention  of 
Pabties-^Convetance  OF  Fee. 

In  salt  to  reform  deed  from  the  habendum 
of  wbioh  the  word  ''heirs"  was  omitted,  evi- 
dence held  to  establish  intention  of  parties  to 
buy  and  sell  a  fee. 

Appeal  from  Common  Pleas  Circuit  Court 
o^  Barnwell  County;  W.  H.  Townsend,  Judge. 

Action  by  Sallie  F.  Mathis  against  J.  W. 
Hair  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Harley  &  Blatt  and  Holman  &  Boulware^ 
all  of  Barnwell,  for  appellants. 

Brown  ft  Bush,  of  Barnwell,  and  Hender- 
sons, of  Aiken,  for  respondent 

FRASER»  J.  This  is  a  proceeding  to  re- 
form a  deed.  The  word  "heirs"  is  omitted 
from  the  habendum. 

This  case  is  so  nearly  like  the  case  of  Byrd 
V.  O'Neal,  106  S.  C.  346,  91  S.  B.  2d3,  that 
little  discussion  of  It  need  be  made. 

[1]  Mr.  Jm  Li,  Anderson  came  from  Texas 
to  South  Carolina,  a  short  time  before  the 
"war  between  the  sections,"  and  married  a 


daughter  of  Mr.  Edwin  StanselL  Mr*  Ander- 
son had  some  money  and  desired  to  buy  a 
piece  of  land  before  he  went  to  the  war.  Mr. 
Stansell,  his  father-in-law,  undertook  to  htAp 
him  and  found  that  Mr.  Allen  Hair  had  a 
plantation  that  he  had  recently  boogltt  and 
was  willing  to  sell  again  at  a  profit  of  $800. 
There  Is  no  dispute  that  the  consideration, 
$2,800,  was  not  paid  in  currency  acceptable 
to  and  accepted  by  the  grantor.  Just  after 
the  purchase  was  made,  Mr.  Anderson  went 
off  to  the  war.  There  is  testimony,  and  it 
is  undisputed,  that  $2,800  was  a  fuill  priee  for 
the  fee.  It  was  held  in  Byrd  v.  O^eal,  sn- 
pra,  that  the  deed  itself  and  the  surrounding 
circumstances  may  be  considered  ia  arriving 
at  the  contract  between  the  parties..  The 
deed  was  drawn  by  one  not  skilled  Is  con- 
veyance. The  deed  contained  a  general  war- 
ranty. This  does  not  enlarge  the  grant,  but 
it  has  been  held  to  be  a  circumstance  to  bo 
considered.  The  circumstance  points  to  a  fee. 
There  was  nothing  to  warrant  to  the  heirs  if 
it  did  not  convey  an  estate  of  inheritance. 
While  this  is  not  sufficient,  it  is  a  circum- 
stance that  appears  on  the  face  of  the  deed 
itself. 

The  trial  judge  struck  out  the  testimony 
of  Mr.  Anderson.  This  was  too  sweeping; 
some  of  it  was  competent.  The  negotiations 
which  terminated  in  the  deed  were  coBducted 
by  Mr.  Stansell,  the  father-in-law  of  Mr.  An- 
derson. This  is  a  stronger  case  than  Byrd  v. 
0'N.eal.  It  looks  as  if  it  is  hard  for  a  man 
to  realize  that  he,  himself,  is  mortaL  It  is 
easy  for  a  man  to  realize  that  his  son-in-law* 
who  is  going  to  war,  is  mortal,  and  that  in 
all  probability  the  Ufe  is  short.  It  is  per- 
fectly dear  that  Mr.  Stansell  did  not  bargain 
for  an  interest  in  a  tract  of  land  limited  to 
the  life  of  his  son-in-law,  who  was  on  his 
way  to  the  war,  and  that  would  in  aH  proba- 
bility deprive  his  daughter  of  the  land  and 
the  use  of  the  money  in  favor  of  a  stranger. 
It  is  clear  enough  that  Mr.  Anderson  would 
not  have  risked  his  money  on  a  life  estate.  Just 
then.  After  the  war  Mr.  Anderson  made  ex- 
tensive and  permanent  improvements  on  the 
land.  It  is  true  that  much  of  the  timber  cut 
on  the  place  went  into  improvements  on  the 
place,  but  much  of  it  did  not,  and  for  30 
years  he  appropriated  to  his  own  use  timber 
that  belonged  to  the  remainderman,  if  there 
had  been  a  remainderman.  The  grantor  held 
the  land  less  than  three  years,  bought  the 
land  from  a  stranger,  and  sold  to  a  strange 
at  a  profit  There  is  no  reason,  sentimental 
or  otherwise,  suggested  for  a  remainder. 
There  was  no  claim  by  himself  or  his  heirs, 
prior  to  this  suit,  of  a  remainder.  The  rec- 
ord shows  no  objection  to  the  use  as  a  fee. 
On  the  cross-examination,  the  defendants 
brought  out  this: 

"Q.  Did  he  make  any  remark  as  to  what 
kind  of  papers  be  was  going  to  make?    A.  He 
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made  the  statement  that  he  waa  going  to  give 
me  a  perfect  deed.** 


[2]  The  appellants  cannot  Bticcesafally 
complain  of  the  testimony  brought  ont  by 
themselves.  Every  drcnmstance  shows  that 
a  fee  was  Intended.  Mr.  Anderson  conveyed 
to  the  plaintiff,  his  daughter,  for  love  and  af- 
fection. This  is  certainly  a  sufficient  consid* 
eration,  and  the  plaintiff  is  not  a  volunteer. 

The  trial  judge  ordered  a  reformation  of 
the  deed  so  as  to  make  the  conveyance  a  fee. 
From  this  decree  the  defendants  appealed 
and  raised  the  following  objections: 

1.  That  there  was  not  sufficient  proof  that 
full  value  for  a  fee  was  not  paid. 

The  proof  was  that  the  amount  paid  was 
full  value,  and  there  is  not  a  word  to  the 
contrary. 

2.  That  the  warranty  was  to  the  estate 
conveyed  and  not  of  a  fee. 

It  has  not  been  so  held. 

3.  That  plaintiff  failed  to  prove  a  clear  and 
convincing  agreement. 

We  have  seen  that  it  was  clear  and  con- 
vincing. 

4.  That  the  evidence  as  to  use  since  the 
execution  of  the  deed  does  not  tend  to  estab- 
lish any  intention  to  convey  a  fee. 

[3]  We  have  seen  that  the  evidence  does 
establish  the  intuition  to  buy  and  sell  a  fee. 

5.  That  the  evidence  shows  laches. 

The    record    shows    that   this    suit    was 
brought  '*wlth  all  convenient  speed." 
The  Judgment  is  affirmed. 

GARY,  0.  J.,  and  HTDBICK,  WATTS,  and 
OAGB,  JJ.9  concur. 


PEARSON  V.  PIEDMONT  A  N.  RY.  CO.  811 
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in  front  of  the  engine  when  killed  were  properly 
refused  where  the  evidence  conflicted  on  the 
issue. 


(112  S.  C.  220) 

PEARSON  ▼.  PIEDMONT  &  N.  RY.  CO. 

(Na  10235.) 

(Supreme  Court  of  South  Carolina.     July  14, 

1919.) 

1«  Cabbiebs   ^=»320(2)  —  Jury    Question  — 
Tbbspasseb. 

Evidence  that  deceased  paid  his  fare  to  some 
one  who  demanded  it  of  him  while  riding  on 
defendant's  interurban  train  held  to  make  a  Jury 
question  whether  the  deceased  paid  an  au- 
thorised person  or  was  a  trespasser. 

2.  Cabbiebs  ^=9347(6)— Jxtbt  Question— Con- 

TBIBUTOBT  NeOLIOBNCE. 

Conflicting  evidence  as  to  whether  deceased 
was  on  a  pilot  in  front  of  engine  or  was  stand- 
ing on  a  platform  between  cars  of  defendant's 
interurban  railway,  when  killed,  held  to  make 
bis  contributory  negligence  a  Jury  question. 

8.  Tbial  4=»191(9)  —  Instbuctions  Assum- 
ing Facts. 

In  a  personal  Injury  action  against  an  in- 
terurban railroad,  requested  instructions  as- 
suming that  deceased  was  standing  on  a  pilot 


Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  T.  S.  Sease,  Judge. 

Action  by  Thomas  P.  Pearson,  administra- 
tor of  the  estate  of  S.  F.  Pearson,  deceased,^ 
against  the  Piedmont  ft  Northern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AflSrmed. 

Bomar  ft  Osborne,  of  Spartanburg,  for  ap- 
pellant 

NichoUs  ft  NlchoUs  and  Jno.  Gary  Bvans, 
all  of  Spartanburg,  Haynsworth  ft  Hayns- 
worth,  of  Greenville,  and  Osborne,  Cocke  & 
Robinson,  of  Charlotte,  for  respondent 

FRASER,  J.  This  is  an  action  for  death 
by  the  wrongful  act  The  appellant  owns 
and  operates  an  electric  railway,  between 
Camp  Wadsworth  and  Spartanburg.  On  ac- 
count of  the  great  number  of  workmen  who 
labor  at  Camp  Wadsworth  in  the  day,  and 
sleep  in  Spartanburg  at  night,  the  railway 
company  was  unable  to  meet  the  great  de- 
mand upon  its  transportation  department 
The  company  put  on  a  special  train  for  work- 
men, which  was  moved  by  a  steam  locomo- 
tive. On  the  17th  October,  1917,  the  electric 
train  left  the  station  at  the  Camp  only  a  few 
minutes  (some  say  five  minutes)  ahead  of  the 
steam  train.  Both  used  the  same  track. 
Both  trains  were  loaded  beyond  their  capaci- 
ty. There  is  evidence  that  the  workmen's 
train  was  not  only  crowded,  but  that  men 
were  standing  in  the  aisles,  on  the  platform 
between  the  cars,  on  the  steps,  on  the  tender. 
In  the  cab,  on  the  sideboards  around  the  en- 
gine, and  on  the  pilot  (or  rather  where  the 
pilot  usually  Is),  In  front  of  the  engine.  On 
the  line  of  road  there  Is  a  place  where  the 
railway  runs  through  a  cut  and  then  out  on  a 
fill.  The  road  curves  in  the  cut.  When  the 
work  train  came  out  of  the  cut,  it  found  the 
electric  train  standing  or  moving  slowly  on 
the  fill  and  not  over  3(X>  yards  distant  A 
rear  end  collision  occurred,  in  which  the  de- 
ceased was  so  badly  mangled  that  he  lingered 
only  few  hours  and  died.  As  might  be  ex- 
pected, when  people  are  killed  and  wounded, 
the  testimony  is  conflicting.  This  death  gave 
rise  to  two  actions,  one  for  the  beneficiaries 
under  the  statute,  and  the  other  for  the  b»i<« 
efit  of  the  estate  of  the  deceased.  The  two 
actions  were  tried  together  on  circuit  and  in 
this  court  The  defendant  moved  for  a  non- 
suit and  for  a  directed  verdict  in  its  ftivor  on 
the  grounds : 

(1)  That  the  uncontradicted  evidence  shows 
that  the  deceased  was  a  trespasser;  and  (2) 
that  the  uncontradicted  evidence  shows  that 
the  deceased  was  guilty  of  contributory  wan- 
tonness and  recklessness  in  riding  on  the 
pilot  of  the  engine. 
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[1]  I,  The  uncontradicted  evidence  does 
not  show  that  the  deceased  was  a  trespasser. 
There  Is  testimony  to  the  effect  that  the  de* 
ceased  paid  his  fare  to  some  one  who  de- 
manded it  of  him  and  those  standing  with 
him,  and  it  was  for  the  jury  to  say  whether 
or  not  it  was  to  one  authorized  to  receive  it 

[2]  II.  Tlie  uncontradicted  evidence  does 
not,  show  that  the  deceased  wantonly  con- 
tributed to  his  own  injury.  The  proposition 
upon  which  this  whole  appeal  is  based  is  not 
uncontradicted.  The  appellant  claims  that 
the  deceased  was  standing  on  the  pilot  in 
front  of  the  engine,  and  that,  when  the  de- 
ceased undertook  to  ride  on  the  pilot,  he  as- 
sumed voluntarily  the  most  dangerous  place 
on  the  train  and  thereby  wantonly  and  reck- 
lessly contributed  to  his  own  death.  One 
witness  testified  that  Mr.  Pearson  was  stand- 
ing on  the  platform  between  the  tender  of 
the  engine  and  the  first  coach.  Another  wit- 
ness said  that  Mr.  Pearson  was  pinned  be- 
tween the  tender  and  the  first  coach,  and  that 
the  platform  upon  which  he  had  been  stand- 
ing was  crushed'.  It  is  true  that  Mr.  0*Gra- 
dy,  one  of  the  witnesses,  says  they  were 
standing  on  the  pilot  when  the  fares  were 
paid,  but  does  not  say  that  the  deceased  waa 
standing  there  when  the  collision  occurred. 
Even  if  he  had  said  so,  there  is  conflict  of 
testimony,  and  that  made  a  question  for  the 
jury.  It  is  true  the  platform  is  made  to  en- 
able passengers  to  enter  the  train  and  is  or- 
dinarily not  a  place  to  ride ;  but  in  this  case 
there  is  testimony  to  show  that  the  train  was 
so  crowded  that  passengers  were  not  only 
crowded  out  of  the  coaches,  but  even  off  of 
the  platform  into  the  tender,  and  from  the 
tender  into  the  cab  of  the  engine. 

There  was  abundant  evidence  here  to  cany 
the  question  of  contributory  wantonness  and 
recklessness  to  the  jury. 

[3]  There  are  seven  exceptions,  but  they 
all  assume  that  the  deceased  was  riding  on 
the  pilot  at  the  time  the  injury  was  received, 
and  the  requests  to  charge  could  not  have 
been  granted. 

The  Judgment  Is  affirmed. 

GABY,  0.  J.,  and  HTDBICE,  WATTS,  and 
GAGE,  JJ.,  concur. 


(112  8.  C.  297) 

KBITH  ▼.  ATLANTIC  COAST  LINE  B.  00. 

(No.  10242.) 

(Supreme  Court  of  South  Carolina.    July  16, 

1919.) 

t,  Carbixbs  ^=s>406(6)— Pabsenobbs— liOBB  or 

BaOGAOB— NEOUaSNGE. 

Whether  a  carrier  ezerdsed  due  care  to- 
wards a  passenger,  who  lost  his  baggage,  when 
put  into  a  dark  and  crowded  car,  held  question 
for  the  Jury. 


2.  Cabbiebs  ^=»408(6)— Loss  ot  Baooaob^ 
Pbovince  op  Coubt  awd  Jubt-^uby  Ques- 
tion. 

In  an  action  by  passenger  who  lost  his  bag- 
gage while  riding  in  a  dark  and  crowded  ear,  tiie 
question  whether  the  darkness  was  a  proziniate 
cause  of  the  thelt  was  a  question  of  law  for  tlie 
court 

8.  Cabbiebs  ^s»402— Cabbiaoe  or  Fassen- 
OEBs— Loss  or  Baooagb— PBOZiifATB  Cause. 
Where  a  passenger,  who  was  placed  in  a 
dark  and  crowded  car,  lost  his  baggage  and  the 
carrier  had  reason  to  know  that  the  car  would 
be  crowded  at  that  time,  held  that  tiie  darkness 
may  be  deemed  the  proximate  cause  of  the  loss. 

Hydrick  and  Fraser,  JJ^  dissenting. 

Appeal  from  Bichland- County  Court;  M.  & 
Whaley,  Judge. 

Action  by  Alonzo  Keith  against  the  At- 
lantic Coast  line  Bailroad  Company,  begun 
in  magistrate's  court,  and  from  an  adverse 
judgment  defendant  appealed  to  the  couaiy 
court  From  a  Judgment  of  the  county  court 
for  defendant,  plaintiff  appeals.  Judgment 
of  county  court  reversed*  and  that  of  magis- 
trate's court  affirmed* 

Logan  &  Graydon,  of  CJolambia,  for  ap- 
pellant 

Barron  McKay,  Frlerson  &  Moffatt,  of 
(Columbia,  for  respondent 

GAGE,  J.  It  was  stated  by  both  sides  at 
the  bar  that  the  chief  issue  in  the  case  is 
whether  the  absence  of  lights  in  the  passen- 
ger coach  was  a  proximate  cause  of  the  loss 
of  the  passenger'^  baggage. 

All  the  testimony  established  the  fact  that 
there  was  at  most  only  one  light  in  the 
coach,  and  it  was  the  rear  light  and  was  dim. 
The  conductor  so  admitted.  All  the  testi- 
mony established  the  fact  that  the  coach  was 
crowded  with  workmen  and  was  habituallj 
so  at  that  period  of  time. 

The  testimony  tended  strongly  to  prove 
that  the  passenger  lost  his  bag  on  the  jour- 
ney from  Sims  Station  to  Sumter,  a  dis- 
tance of  less  than  40  miles. 

[1]  Whether  the' carrier  exercised  due  care 
towards  the  passenger,  to  put  him  into  a 
dark  and  crowded  car,  was  a  question  for 
the  magistrate's  jury,  and  the  question  was 
decided  by  the  Jury  for  the  passenger,  and 
the  court  did  not  review  that  finding. 

[2]  Whether  darkness  was  a  proximate 
cause  of  the  theft  was  a  question  of  law 
for  the  court 

[3]  If  the  carrier  by  its  negligence  to- 
wards the  passenger  gave  a  to  be  expected 
opportunity  for  the  operation  of  another  in* 
dependent  cause  towards  a  loss  of  the  bag- 
gage, to  wit,  the  concealed  hand  of  a  thief, 
then  the  event  may  be  referred  to  the  negli- 
gence of  the  carrier.    See  Cannon  t.  Lock- 
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hart,  101  S.  O.  60,  86  S.  HI  233,  and  cases 
therein  cited.  Lights  are  put  into  cars  for 
the  protection  of  passengers,  and  upon  the 
reasonable  expectation  that  If  lights  are  not 
go  famished  hurt  wlU  come  to  the  passenger. 
There  cannot  be  two  opinions  about  that 
In  the  Instant  case  the  expected  event  so 
happened,  to  wit,  the  nonprotection  of  the 
suing  passenger  and  three  other  passengers 
as  well. 

The  court  below  based  its  opinion  on  two 
of  our  cases,  Harrison  y.  Berkley,  1  Strob. 
625,  47  Am.  Dec.  578,  and  Carter  v.  A.  C.  L. 
R.  R.  Co.,  109  S.  E.  119,  06  8.  a  357.  The 
f^cts  of  the  Berkley  Case  make  strongly  for 
the  appellant,  and  so  does  the  judgment 
There  are  words  of  the  court  In  that  case, 
quoted  in  the  darter  Case,  which  tend  to 
support  the  trial  court  in  the  instant  case; 
but  the  words  are  irrelevant  to  the  facts  of 
the  Berkley  Case. 

The  plaintiff  in  the  Carter  Case  was  not 
a  passenger,  and  the  place  was  not  a  coach, 
so  the  Judgment  in  that  case  is  not  con- 
trary to  that  we  have  reached  in  the  instant 
case. 

The  trial  court  relied  also  on  a  North 
Carolina  case,  Chancey  v.  Norfolk,  174  N. 
C.  361,  93  S.  E.  834,  U  R.  A.  1918A,  1070, 
Ann.  Cas.  1918E,  680,  which  does  go  to  the 
extent  contended  for  by  the  defendant  here. 

But  we  prefer  not  to  follow  it.  The  causes 
which  operate  to  produce  an  event  are  nu- 
merous and  occult ;  and  there  is  danger  that 
in  tracing  causes  sight  may  be  lost  of  the  ob- 
vious. 

In  the  instant  case  there  was  undeniably 
a  breach  of  duty  by  the  carrier ;  there  was 
also  loss  to  four  passengers  of  their  baggage 
under  the  same  circumstances;  the  obvious 
inference  is  that  the  latter  event  springs  out 
of  the  first  event 

The  Judgment  of  the  county  court  is  re- 
versed and  that  of  tlie  magistrate's  court  is 
affirmed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

HYDRICE,  J.  I  dissent  If  the  decision 
of  Carter's  Case  was  right  the  decision  of 
this  case  is  wrong.  They  cannot  be  distin- 
guished on  any  sound  theory.  The  fact  that 
in  the  one  an  employ^  was  injured  and  in 
the  other  a  passenger  was  injured  affords 
no  logical  ground  of  distinction.  While  a 
carrier  does  owe  a  higher  degree  of  care  to 
his  passengers  than  to  his  employes,  the  de- 
gree of  care  required  in  either  relation  is 
not  an  element  or  determining  factor  of  the 
question  of  what  is  the  proximate  cause  of 
injury;  for  it  is  elementary  that  it  the  act 
or  omission  complained  of  is  not  the  prox- 
imate cause  of  injury,  there  is  no  liability, 
without  regard  to  the  degree  of  care  requir- 
ed.   The  two  principles  are  separate  and  dls- 
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tinct  and  applicable  to  different  phases  of 
the  case,  and  should  not  be  confused.  In 
Carter's  Case,  the  court  unanimously  and 
distinctly  approved  the  principle  upon  which 
Chancey's  Case  was  decided,  and  it  is  ad- 
mitted by  the  majority  of  the  court  even  now 
that  the  Chancey  Case  "does  go  to  the  extent 
contended  for  by  the  defendant  here.' 

ERASER,  J.*  concura 


» 


(112  S.  C.  810) 

STATE  V.  PEEPLES.    (No.  10224.) 

(Supreme  Court  of  South  Carolina.    July  14, 

1919.) 

Cbzhinai.  Law  ^=»106(1)  —  Venus— Failusb 
TO  Support  Wife  and  CaEXlubbn. 

In  prosecution  of  husband,  under  Cr.  Code 
1912,  I  097,  for  failure  to  support  wife  and 
children,  the  county  of  husband's  residence,  and 
not  tiiat  of  residence  of  wife  and  children,  was 
prober  county  for  trial;  tiie  offense  having 
bee  a  committed  in  such  county. 

Appeal  from  General  Sessicms  Circuit 
Court  of  Kershaw  County ;  W.  H.  Townsend* 
Judge. 

Wesley  Peoples  was  convicted  for  failure 
to  support  his  children,  and  he  appeals.  Af- 
firmed. 

W.  B.  de  Loach,  of  Camden,  for  appe- 
lant 

W.  H.  Cobb  and  A.  F.  Spigner,  Sols.,  both 
of  (Columbia,  for  the  State. 

ERASER,  J.  The  appellant  was  indicted 
under  section  097  of  the  Criminal  Code  for 
failure  to  support  his  wife  and  children. 
The  appellant  lives  in  Kershaw  county. 
There  was  a  disagreement  between  the  hus- 
band and  wife,  and  she  moved  into  and  now 
lives  in  Lee  county  with  her  children.  The 
appellant  demurred  to  the  Jurisdiction  of 
the  court  of  Kershaw  county,  and  claimed 
that  the  oCTense,  if  any,  was  committed  in 
Lee  county,  where  the  wife  and  children  re- 
side. The  demurrer  to  the  Jurisdiction  was 
overruled,  and  the  defendant  was  convicted 
for  failure  to  support  his  children.  From 
the  sentence  and  judgment  the  defendant  ap- 
peals, on  one  exception,  as  follows: 

''For  error  in  his  honor  in  overruling  the 
demurrer  made  by  the  defendant  to  the  Juris- 
diction of  the  court  upon  the  ground  that  at 
the  time  charged  in  the  said  indictment  the  wife 
and  children  of  the  said  defendant  were  resi- 
dents of  the  county  of  Lee." 

The  exception  cannot  be  sustained.  The 
recent  case  of  State  v.  Stone,  96  S.  E.  333, 
holds  that  the  husband  is  required,  primarily, 
to  furnish  necessaries  of  life  for  his  wife  at 
his  residence.   The  defendant  resided  in  Ker- 
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Shaw  county,  and  the  place  the  appellant  was 
required  to  furnish  necessaries  was  in  Ker- 
shaw county.  The  offense  was  committed  In 
Kershaw  county  and  Kershaw  county  was 
the  proper  county  for  the  triaL 
The  Judgment  is  affirmed. 

GARY,  0.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(112  S.  C.  275) 

GREENE  ▼.  MOBLEY  et  aL    (No.  10221.) 

(Supreme  Court  of  South  Garolina.     July  14, 

1919.) 

1.  Fraudulent  Conveyances  ^=»95(1)— Hus- 
band's Deed  to  Wife— Indebtedness  of 
Husband. 

Husband's  deed  to  wife  withont  a  valuable 
consideration,  executed  after  husband  had  been 
informed  that  his  creditor  intended  to  secure  a 
judgment  against  him,  is  void. 

2.  Evidence  ^=5>420(1)— Pabol  Testiicont— 
Limitations  in  Deed. 

Deed  absolute  on  its  face  cannot,  in  order 
to  defeat  creditors,  be  shown  by  parol  to  have 
■been  intended  to  contain  limitations  not  ex- 
pressed in  the  deed. 

8..  Deeds  ^=:»109  —  Intention  or  Grantob— > 
Pbesumftion. 

Deed  which  has  not  been  attacked  will  be 
presumed  to  express  grantor's  intention. 

4.  Execution  ^=:»21— Pbopebtt  Subjectt  to. 

Where  deed  conveys  a  fee,  it  is  subject  to 
the  grantee's  debts. 

(    Appeal  from  Comn\on  Pleas  Circuit  Court 
of  York  County;   R.  W.  Memminger,  Judge. 

Action  by  G.  H.  Greene  against  H.  G. 
Mobley  and  another.  Decree  for  defendants, 
and  i^alntifr  excepts  and  appeals.  Re- 
versed. 

John  A.  Marion,  of  York,  for  appellant. 
J.   Harry   Foster,  of  Rock  Hill,   for  re- 
spondents. 

FRASER,  J.    The  case  shows: 

'This  is  an  action  to  set  aside  a  deed  as 
fraudulent  under  the  statute  of  Elizabeth,  and 
was  commenced  by  service  of  summons  and  com- 
plaint December  7, 1917.  The  complaint  alleges, 
in  substance,  that  the  defendant  H.  G.  Mobley 
became  indebted  to  plaintiff,  G.  H.  Greene,  on 
February  5,  1916,  in  sum  of  $2,422.87,  as  evi« 
denced  by  a  promissory  note  given  on  that  day, 
due  February  5,  1917;  that  on  September  10, 
1917,  after  debt  became  due  and  while  plaintiff 
was  pushing  for  payment  of  the  same,  H.  G. 
Mobley  transferred  to  his  codefendant,  Cassie  I. 
Mobley,  his  wife,  a  certain  lot  of  land  described 
In  the  complaint;  the  said  transfer  being  with- 
out consideration  and  leaving  defendant  insol- 
vent and  being  made  with  intent  to  hinder,  de- 
lay, and  defraud  plaintiff.     The  consideration 


recited  on  the  deed  was  $1  and  love  and  affec- 
tion. 

'*Both  defendants  answered,  setting  up  that 
the  transaction  was  without  fraud  and  was  made 
for  a  good  and  valuable  consideration. 

"The  case  was  referred,  by  consent,  to  C.  W. 
F.  Spencer,  Esq.,  as  special  referee,  to  pass 
upon  all  issues.  While  the  case  was  pending 
before  the  said  referee,  an  order  was  passed  by 
him  allowing  the  plaintiff  to  file  a  supplemental 
complaint  setting  up  the  issuance  of  execution 
and  nulla  bona  return  on  the  judgment  of  plain* 
tiff  recited  in  the  original  complaint.  No  ap- 
peal was  made  from  said  order,  and  in  accord- 
ance therewith  a  supplemental  complaint,  al- 
leging only  the  issuance  of  execution  and  nulla 
bona  return  on  judgment  recited,  was  duly  serv- 
ed on  defendant's  attorney.  No  answer  or  de- 
murrer was  made  or  served  to  the  said  plead- 
ing, and  in  accordance  therewith  nulla  bona 
return  was  duly  introdu^^  into  evidence. 

"The  referee  took  testimony  and  filed  his 
report,  in  which  he  found  that  the  transfer  in 
question  was  made  without  consideration  and 
was  mala  fide  and  should  be  set  aside. 

"The  defendants  duly  excepted  to  the  said 
report,  and  the  case  came  on  to  be  heard  at  the 
December  term,  court  of  common  pleas,  York 
county.  His  honor,  on  December  14,  1918,  filed 
a  brief  order  reversing  the  referee  and  holding 
that  the  deed  was  valid. 

"Plaintiff  duly  excepted  to  his  decree,  and  the 
case  comes  to  be  heard  in  this  court.** 

[1]  The  record  shows  that,  although  the 
deed  was  dated  in  January,  it  was  not  ex- 
ecuted until  September,  and  not  until  after 
the  grantor  was  informed  that  the  creditor 
intended  to  push  his  claim  to  Judgment 
While  the  answers  set  up  a  valuable  con- 
sideration, the  record  shows  that  there  was 
no  valuable  consideration.  If  authority  is 
needed  for  the  proposition  that  a  debtor  who 
is  being  pursued  for  a  debt  cannot  give  away 
his  property,  the  case  of  Braffman  v.  Glover, 
35  S.  C.  431,  14  S.  E.  935,  is  full  to  the  point. 
The  deed  is  void  and  can  serve  no  usefal 
purpose. 

The  respondents  seek  to  sustain  the  con- 
veyance by  Mr.  Mobley  to  his  wife  on  these 
grounds: 

[2]  I.  This  land  was  conveyed  to  the  re- 
spondent H.  G.  Mobley,  by  his  mother,  who 
intended  the  lot  conveyed  to  be  used  as  a 
home  for  son  and  daughter-in-law.  The  only 
evidence  of  this  is  by  parol.  We  have  heen 
dted  to  no  authority,  and  we  know  of  none, 
that  holds  that  a  deed  absolute  on  its  face 
can,  in  order  to  defeat  creditors,  be  shown 
by  parol  to  have  been  intended  to  contain 
limitations  not  expressed  in  the  deed.  The 
only  suggestion  here  is  that,  if  the  mother 
had  anticipated  that  the  land  would  be  sab- 
Ject  to  her  son's  debts,  she  would  in  all 
probability  have  made  the  conveyance  to  her 
daughter-in-law,  instead  of  to  her  son.  Ttue 
grantor  did  not  so  convey  the  land,  and  we 
have  no  right  to  change  the  grantee. 

[8, 4}  II.  "That  if  the  court  sets  aside  this 
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deed,  the  practical  effect  is  to  change  the 
grantee  in  the  deed  of  Mrs.  Mobley,  Sr.,  to 
her  son,  so  as  to  make  it  a  deed  to  the  plain- 
tiff." We  must  assume  that  the  deed  of  Mrs. 
Carrie  Mobley  (the  mother),  which  has  not 
been  attacked,  expresses  the  intention  of  the 
grantor.  The  deed  of  Mrs.  Carrie  Mobley  to 
H.  G.  Mobley  conveyed  a  fee,  and  as  a  matter 
of  law  it  is  subject  to  his  debts.  The  wisdom 
of  the  conveyance  is  not  for  the  courts. 

III.  "That  the  respondent  H.  G.  Mtbley 
had  a  right  to  convey  to  his  codefendant 
said  real  estate  to  the  extent  of  his  home- 
stead exemption."  He  can  do  so  by  a  valid 
deed.  This  case  does  not  affect  the  home- 
stead. If  a  controversy  shall  arise  between 
Mr.  and  Mrs.  Mobley  as  to  the  ownership  of 
the  homestead,  it  will  be  time  enough  to  de- 
cide that  issue. 

The  judgment  appealed  from  is  reversed, 
but  without  costs  or  disbursements  to  either 
Bide,  as  the  case  has  been  filed  without  com- 
plying with  the  rule. 

GARY,  C.  J.,  and  HYDBICE,  WATTS,  and 
GAGE,  JJ.,  concur. 


(112  S.  C.  279) 

CHAS.  M.  BETTS  &  CO.  v.  RICHARDSON. 

(No.  10245.). 

(Supreme  Court  of  South  Carolina.     July  15, 

1919.) 

1.  B^AUDULSNT  CONVETANCBS  ^=s>74(3)— Rsii- 
EDIBS  OF  CbSDITOBS— VOLUNTABT  DEEDS. 

A  voluntary  deed  may  be  set  aside  by  an 
existing  creditor  upon  the  ground  of  construc- 
tive or  legal  fraud  even  where  there  is  no 
actual  or  moral  fraud. 

2.  Fraudulent   Conveyances  ^=3»300(1)   — 

VOLUNTABT  NaTUBB  OF  DSED— SUFFICIBNOT 

OF  Evidence. 

In  action  to  set  aside  a  fraudulent  convey* 
ance  from  husband  to  wife,  evidence  held  to 
sustain  finding  that  deed  was  voluntary,  where 
record  did  not  show  a  valuable  consideration  nor 
that  wife  agreed  to  pay  incumbrances  upon  the 
property,  although  she  did  in  fact  do  so. 

3.  Homestead   ^s^lOT  —   Iicpbovsments  — 

JUDOUENT. 

In  action  to  subject  land  occupied  as  a 
homestead,  and  conveyed  by  husband  to  his 
wife,  to  a  judgment  secured  against  the  hus- 
band, the  fact  that  the  judgment  did  not  recite 
that  it  was  for  purchase  price  of  improvements 
on  property  was  immaterial,  where  the  decree 
'  in  present  case  contained  sudi  a  finding. 

4.  Fraudulent  (Conveyances  ^=s>184(2)  — 
Rights  of  Gkantbes  as  to  Cbeditobs  — 
Funeral  Expenses. 

In  action  to  collect  a  judgment  from  land 
conveyed  by  judgment  debtor  to  his  wife  be- 
fore liis  death,  the  wife  cannot  offset  burial  ex- 
penses paid  by  her,  where  deceased's  personalty 
was  ample  to  pay  such  expenses. 
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Appeal  from  Ck)mmon  Pleas  Circuit  Court 
of  Florence  County;   S.  W.  G,  Shipp,  Judge. 

Action  by  Charles  M.  Betts  &  Co.  against 
Sallie  B.  Richardson.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Allirmed. 

Exception  3  alleged  error  In  the  court's 
finding  that  the  debt  due  the  plaintiff  is  for 
improvements  on  the  homestead,  and  that 
under  section  28  of  article  3  of  the  Constitu- 
tion of  South  Caroana  1885,  and  section  3718, 
vol.  1,  Ck)de  of  Laws  of  South  Carolina  1012, 
the  defendant  is  not  entitled  to  homestead  in 
said  property  as  against  plalnuixs  debt,  in 
that  such  conclusion  is  contrary  to  the  law 
and  the  overwhelming  weight  of  the  evidence 
in  this  cause,  for  the  reason  that,  by  the  com- 
plaint and  the  testimony  of  the  plaintifTs 
witnesses  and  all  other  evidence  in  this  cause, 
it  appears  conclusively  that  the  plaintiff's 
judgment  against  the  said  B.  B.  Richardson 
was  obtained  in  an  action  founded  upon  the 
demand  for  the  payment  of  money  only  in  the 
nature  of  a  promissory  note,  but  it  does  not 
appear,  by  allegation  or  testimony  or  any 
other  evidence  in  this  cause,  that  said  judg- 
ment was  obtained,  as  provided  in  section 
3718,  to  secure  or  enforce  the  payment  either 
of  taxes  or  of  obligations  contracted  for  the 
purpose  of  said  homestead  or  the  erection  or 
making  of  improvements  or  repairs  thereon, 
or  for  the  purchase  of  said  pen^nal  property, 
and  that  the  court  or  authority  issuing  said 
process  had  certified  thereon  that  the  same 
was  for  some  one  or  more  of  said  purposes 
and  no  other;  and  it  is  respectfully  submit- 
ted, as  a  legal  conclusion,  that  the  certificate 
not  having  been  Indorsed  on  said  process  for 
purchase  money,  and  the  plaintiff  having 
failed  to  sue  and  perfect  a  mechanic's  lien 
against  said  property,  the  homestead  exemp- 
tions should  be  allowed  the  defendant  out  of 
said  real  property  in  exclusion  of  and  prior 
to  plaintiff's  judgment 

J.  D.  Gilland,  of  Florence,  for  appellant. 
Cordie  Page,  of  Conway,  and  CL  J.  Gasque, 
of  Florence,  for  respondent. 

FRASER,  J.  This  is  an  action  to  set  aside 
a  deed  for  fraud.  B.  B.  Richardson,  the  hus- 
band of  the  defendant  appellant,  was  the 
owner  of  a  lot  of  land  in  the  city  of  Florence, 
and  procured  lumber  to  build  a  house  thereon 
from  the  plaintiff  on  the  8th  of  November, 
1013.  Mr.  xiichardson  executed  a  note  for 
the  lumber.  On  the  20th  of  December,  1913, 
he  executed  a  deed  of  the  improved  lot  to  his 
wife,  the  defendant  appellant,  stating  a  nom- 
inal consideration  of  $10.  The  record  does 
not  show  that  even  the  $10  was  paid.  The 
note  was  not  paid  at  maturity.  On  the  20th 
of  April,  1914,  Judgment  was  obtained  on  the 
note  by  default  Execution  was  issued  and 
a  return  of  nulla  bona  secured,  and  this  ac^ 
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tlon  was  brought  to  set  aside  the  deed  for 
fraud. 

The  Issues  were  referred  to  a  special  mas- 
ter, who  found  that,  while  there  was  no  mor- 
al fraud,  yet  that  the  deed  was  voluntary, 
and  as  its  effect  was  to  hinder,  delay,  and  de- 
feat creditors,  it  was  vold»  and  recommended 
its  cancellation.  To  this  report  exceptions 
were  taken.  The  case  was  heard  before  Judge 
Shlpp,  who  confirmed  the  master's  report 
From  the  decree  of  Judge  Shipp  this  at)peal 
is  taken,  upon  four  exceptions. 

[1]  I.  The  first  exception  complains  of  er- 
ror in  finding  that  the  grantor,  B.  B.  Rich- 
ardson, was  insolvent  at  the  time  of  the  con- 
veyance.   This  exception  cannot  be  sustained. 

The  case  of  Jackson  v.  Lewis,  34  S.  C.  6,  7, 
12  S.  E.  560,  662,  is  conclusive: 

''A  voluntary  deed  may  be  set  aside  at  the 
instance  of  an  existing  creditor  upon  the  ground 
of  constructive  or  legal. fraud,  even  where  there 
is  not  the  slightest  taint  of  actual  or  moral 
fraud  in  the  transaction,  under  the  principle 
that  the  law  requires  that  one  must  be  just  be- 
fore he  is  generous.  The  law  will  not  permit 
one  who  is  indebted  at  the  time  to  give  his 
property  away,  provided  such  gift  proves  prej- 
udicial to  the  interest  of  existing  creditors.  The 
motive  which  prompts  the  donor  to  make  the 
gift  is  wholly  immaterial.  If  the  donor  is  in- 
debted at  the  time,  and  the  event  proves  that 
it  is  necessary  to  resort  to  the  property  attempt- 
ed to  be  conveyed  away  by  a  voluntary  deed  for 
the  purpose  of  paying  such  indebtedness,  the 
voluntary  conveyance  will  be  set  aside  and  the 
property  subjected  to  the  payment  of  such  in- 
debtedness, upon  the  ground  that  it  would  oth- 
erwise operate  as  a  legal  fraud  upon  the  rights 
of  creditors,  even  though  it  might  be  perfectly 
clear  that  the  transaction  was  free  from  any 
trace  of  moral  fraud." 

[2]  II.  The  second  exception  complains  of 
error  in  holding  that  the  deed  was  voluntary. 
There  Is  no  evidence  in  the  record  to  show 
that  there  was  a  valuable  consideration.  It 
is  true  the  appellant  paid  off  some  incum- 
brances, but  the  record  fails  to  show  that 
there  was  an  agreement  that  the  appellant 
should  assume  them.  The  grantor  simply 
conveyed  the  lot  subject  to  incumbrances. 
That  the  appellant  did  pay  off  some  incum- 
brances to  free  her  property  was  purely  vol- 
untary on  her  part,  and,  so  far  as  the  record 
shows,  without  any  agreement  with  the  gran- 
tor.   This  exception  cannot  be  sustained. 

[S]  III.  The  third  exception  complains  of 
enoT  in  not  holding  that  the  judgment  on  the 
note  did  not  contain  the  certificate  to  the  ef- 
fect that  the  Judgment  was  obtained  for  the 
purchase  money  of  the  property,  or  for  im- 
provements thereon.  The  decree  in  this  case 
does  make  the  finding,  and  the  respondent  is 
now  seeking  to  enforce  this  Judgment,  and  it 
is  the  court  that  gave  the  Judgment  by  de- 
fault   This  exception  cannot  be  sustained. 

[4]  rv.  The  fourth  exception  complains  of 


error  in  not  finding  that  the  expenses  of  the 
last  sickness  and  burial  expenses  paid  by  the 
appellant  has  priority  over  the  Judgment  of 
the  respondent  The  record  shows  ample 
funds  derived  from  the  sale  of  personal  prop- 
erty to  pay  the  funeral  expenses.  This 
charge  is  payable  primarily  from  the  pro- 
ceeds of  sale  of  personal  property,  and  the 
question  does  not  arise  in  this  case. 
Judgment  affirmed. 

GART,  C.  J.,  aiM  HTDRICK,  WATTS,  and 
GAGE»  JJ.I  concur. 


(112  s.  c.  2U) 
HAMBR  V.  DAVID.     (No.  10222.) 

(Supreme  Court  of  South  Carolina.    July  14. 

1019.) 

1.  Life  Estates  ^=»26— Holdek  Undeb  Life 
Tenant— Contracts— Tbemination  or  B^- 

TATE. 

Where  one  holding  the  interest  of  the  bene- 
ficial owner  of  a  life  estate  used  his  position 
to  secure  for  himself  a  contract  with  defendant 
for  a  certain  amount  of  cotton  per  year  for  ten 
years,  using  his  influence  with  executors  to  ob- 
tain a  lease  for  defendant,  he  could  not  have 
the  benefit  of  such  contract  after  liis  estate 
terminated. 

2.  EXBOXTTOaS  AND  ADMnnSTBATOBS  ^=»489— 
ACTION&— PaBTIES— JOINDEB. 

Where,  in  an  action  on  a  contract  by  one 
who  was  a  quasi  trustee  of  a  life  estate,  it  ap- 
peared that  the  trust  estate  was  entitled  to 
the  benefit  of  the  contract,  the  executors  who 
had  charge  of  the  trust  estate  should  be  made 
parties  and  allowed  to  assert  their  interest. 

Ghige  and  Watts,  JJ.,  dissenting. 

Appeal  from  Ck>mmon  Pleas  Oircoit  Court 
of  Dillon  County ;  R.  W.  Memminger,  Judge. 

Action  by  W.  M.  Hamer  against  J.  H. 
David.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Remanded,  with  directions. 

Townsend,  Rogers  &  Mcliaurin  and  W.  M. 

Stevenson,  all  of  Bennettsville,  for  appellant. 
M.  C.  Woods,  of  Marion,  and  N.  B.  Har- 
grove, of  Dillon,  for  respondent. 

ERASER,  J.  The  facts  are:  Mr.  Gibson, 
Mr.  Bethea,  and  Mr.  Hayes  were  executors 
of  H.  P.  Price  and  as  such  under  the  will 
of  Mr.  Price,  were  in  diarge  of  the  land  re- 
ferred to  ih  these  proceedings.  It  appears 
that  one  Rising  was  the  baiefidary  for  life. 
The  plaintiff  acquired  the  interest  of  Ris- 
ing. The  terms  of  the  will  are  not  set  forth. 
Mr.  David  leased  the  land  from  the  execu- 
tors. The  lease  was  about  to  expire,  and  Mr. 
David  desired  to  renew  it  After  conference 
between  Mr.  Hamer  and  the  executors^  a 
lease  was  agreed  to  be  given  to  Mr.  David. 
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by  the  executors,  for  a  term  of  10  years  at  a 
rental  of  60  bales  of  cotton  per  year,  lliere 
was  another  agreement  between  Mr.  DaTld 
and  Mr.  Hamer,  by  which  Mr.  David  agreed 
to  pay  to  Mr.  Hamer  15  additional  bales  of 
cotton  per  annum  for  the  full  period  of  10 
years.  These  two  contracts  were  executed 
on  the  same  day,  to  wit.  May  13,  1913.  It 
appears  that  since  that  time  the  interest  of 
Mr.  Hamer  has  terminated.  Mr.  David  de- 
livered the  60  bales  to  the  executors  and 
the  15  bales  to  Mr.  Hamer  for  two  years. 
After  that  he  refused  to  deliver  the  cotton 
to  Mr.  Hamer  and  this  suit  is  brought  by 
Mr.  Hamer  on  his  15-bale  contract  Mr. 
David  refused  to  comply  with  the  15-bale 
contract,  on  the  ground  of  fraud.  He  claims 
that  Mr.  Hamer  told  him  that  he  (Hamer) 
had  already  leased  the  place  from  the  execu- 
tors, and  would  not  let  him  (David)  have  it 
unless  he  would  agree  to  pay  75  bales ;  that, 
If  David  would  agree  to  pay  75  bales,  then 
Hamer  would  secure  a  lease  for  a  term  of 
ten  years,  the  rent  to  be  paid  60  bales  to  the 
executors  and  15  to  Mr.  Hamer.  Dr.  David 
alleges  that  he  found  out  later  that  Hamer 
did  not  have  an  agreement  for  a  lease ;  that 
he  was  Induced  by  this  false  and  fraudulent 
representation  to  sign  the  15-bale  con- 
tract ;  and  that  It  is  void  for  fraud. 

Mr.  Hamer  states  that,  while  he  did  not 
have  a  lease,  yet  the  executors  consulted 
him,  as  the  beneficiary,  as  to  the  terra  of 
years  and  the  amount  of  rent  Mr.  Hamer 
states  that  Mr.  Gibson,  one  of  the  executors, 
was  doubtful  about  a  lease  for  a  term  of 
ten  years.    Mr.  Hamer  said: 

"I  want  to  say  that  Bir.  Gibson,  when  I  ap- 
proached him,  he  said,  'He  wants  It  for  ten 
years,  and  I  said  I  did  not  think  we  ought  to 
rent  it  for  ten  years.'  I  said,  *I  don't  see  why 
you  object  or  any  one  else,  if  I  am  the  bene* 
ficiary,  and  I  don't  object'  He  said  he  bad 
not  thought  of  that,  and  then  he  consented  to 
the  10  years." 

[1]  Mr.  David  was  very  anxious  for  a  1(^- 
year  term  and  was  willing  to  pay  75  bales 
per  annum.  It  is  tmdisputed  that  Mr.  Hamer 
used  his  position  as  beneficiary  to  secure 
the  term  of  10  years  for  Dr.  David.  The 
contract  as  made  with  the  executors  for  the 
estate  extended  the  term  beyond  Mr.  Ham- 
er's  interest  as  subsequent  developments  now 
show.  Mr.  Hamer  used  his  position  as  the 
beneficial  owner  of  the  life  estate  to  secure 
for  himself  a  contract  for  15  bales  of  ootton 
per  year,  for  years  after  his  estate  might 
and  in  fact  did*  terminate.  Can  he  have  the 
benefit  of  that  contract  to  the  detriment  of 
the  estate  after  his  interest  terminated? 
Xbe  answer  should  be,  he  cannot 

In  Smith  v.  Daniel,  2  McCk)rd,  £2q.  149,  16 
Ajn,  Dec.  641,  we  find: 

'^A  tenant  for  life  is  considered  in  the  nature 
of  a  trustee  for  those  in  remainder,  and  ths 
court  Bi4y  therefore   take  all   the  necessyur 
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steps  to  prevent  or  restrain  41.  abuse  of  his 
trust  And  when  a  person  purchases  with  a 
knowledge  of  the  situation  of  the  property,  he 
takes  it  coupled  with  the  trust  and  will  be  con- 
sidered as  standing  in  the  same  relation  to  the 
party." 

Hamer  took  Rising's  place,  temporarily, 
and  has  the  right  to  the  rents  while  he  occu- 
pied that  place ;  but  now  that  the  estate  has 
been  restored  to  Rising,  the  latter  is  en-  « 
titled  to  the  benefit  of  the  contract  which 
Hamer  must  be  held  to  have  made  for  the 
benefit  of  the  estate,  and  not  for  himself  aft- 
er his  Interest  terminated,  since  he  was  in 
equity  a  trustee  for  those  who  might  suc- 
ceed to  the  estate.  No  court  should  allow 
Hamer  to  get  the  15  bales  of  cotton  per  year 
that  will  be  due  after  his  interest  termi- 
nated. The  15-bale  contract  is  not  void.  A 
contract  made  with  a  trustee  inures  to  the 
benefit  of  the  trust  estate,  whether  the  con- 
tract is  made  payable  to  him  as  trustee  or 
as  an  individual.  If  this  side  contract  had 
been  made  between  Dr.  David  and  Mr.  Gib- 
son, the  Interest  of  the  trust  estate  could 
not  be  doubted.  Why  dovbt  it  when  the 
contract  is  made  with  the  trustee,  Hamer? 
Bxecutors  are  trustees. 

Dr.  David  says  there  was  fraud  and  the 
whole  contract  is  void.  Not  necessarily. 
The  courts  do  not  destroy  a  contract  unless 
the  party  complaining  has  been  injured  by 
the  fraud.  There  is  nothing  in  the  case  to 
show  that  Dr.  David  has  been  hurt  If  Mr. 
Hamer  had  told  Mr.  Gibson  that  this  ex- 
cellent tenant  who  is  improving  the  land 
is  willing  to  pay  75  bales  instead  of  60  (as 
he  was  bound  to  do),  Dr.  David  would  have 
paid  it  So  the  alleged  lease  to  Hamer, 
whether  true  or  fUse,  did  not  affect  Dr. 
David.  It  is  said  that  Mr.  Hamer  wanted  to 
keep  the  15-bale  contract  secret  Dr.  David 
agreed  to  keep,  it  secret  and  he  cannot  com- 
plain. The  procuring  of  a  10-year  term  was 
a  valuable  consideration  to  support  the  15- 
bale  lease,  but  it  inures  to  the  benefit  of  the 
estate  and  cannot  extend  Mr.  Hamer's  in- 
terest Mr.  Hamer  cannot  have  the  benefit 
of  it  longer  than  his  interest  connnued. 

[2]  From  the  undisputed  fticts  of  this  case, 
when  the  quasi  trustee,  Hamer,  made  the 
15-bale  contract,  it  inured  to  the  benefit 
of  the  trust  estate,  and  therefore  the  execu- 
tors should  be  made  parties  and  allowed  to 
assert  their  Interest 

It  ia  the  duty  of  the  courts  to  protect  trusi 
estates.  This  case  should  be  remanded  to  the 
circuit  court  with  directions  that  the  repre- 
sentatives of  the  estate  of  Price  be  made- 
parties  and  an  accounting  be  had  betweei> 
all  parties. 

HYDRICK,  J.  I  concur  in  this  opUiion 
and  also  in  that  of  the  Chief  Justice. 

GARY,  G.  J.  (concurring).  The  third  ex- 
ception should  be  sustained  on  the  ground 
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that  the  language  of  his  honor,  the  presiding 
judge,  was  a  charge  upon  the  facts. 

It  appears  from  the  pleadings  that  the  es* 
tate  of  Price  has  an  interest  in  the  subject 
of  the  controversy.  Therefore  the  surviving 
executor  of  his  estate  should  be  made  a 
party  defendant  in  this  action,  when  the 
case  is  remanded. 

For  these  reasons  I  concur  in  a  reversal  of 
,  the  judgment. 

HYDRICK,  J.  I  concur  in  this  opinion, 
and  also  in  that  of  Mr.  Justice  FRASER. 

GAGE,  J.  (dissenting).  The  plaintiif  sued 
the  defendant  upon  a  written  contract  to  pay 
15  bales  of  cotton  per  year  for  a  term  of 
10  years.  The  defendant  answered  and 
charged  the  contract  to  have  been  secured 
by  fraud  and  set  up  a  counterclaim.  The 
Jury  found  for  the  defendant,  and  plaintiff 
has  appealed  from  Judgment  entered  thereon. 

The  cause  has  been  twice  argued  here,  and 
the  argument  has  been  much  after  the  fash- 
ion of  that  to  be  had  in  a  cause  in  equity, 
when  the  cause  here  is  a  plain  one  at  law. 

In  such  an  event,  we  may  not  weigh  the 
testimony  and  test  the  preponderance  of  it 
If  there  be  no  harmful  error  in  the  course  of 
the  trial,  and  if  there  be  testimony  tending 
reasonably  to  support  the  verdict,  then  the 
judgment  ought,  of  course,  to  be  aflSrmed. 

We  think  the  instant  case  is  none  other. 
The  parties  to  the  action  are  men  in  mature 
life,  well  known  in  the  community  of  Dil- 
lon where  they  have  always  resided,  and  the 
jury  there  knew  them  and  heard  what  they 
bad  to  say.  They  were  practically  the  only 
witnesses  to  the  essential  transaction,  and 
the  determination  of  the  issue  made  by  it 
depended  upon  the  credibility  of  the  two 
men. 

The  transaction  has  this  historical  set- 
ting: One  Price,  of  Dillon,  had  a  valuable 
landed  estate.  He  died  testate  and  left 
Bethea  et  al.  executors  of  his  will.  His 
chief  devisee  was  a  man  named  Rising,  and 
the  executors  were  made  trustees  to  pay 
Rising  the  income.  The  executors  in  August, 
1906,  leased  the  lands  to  David  for  five 
years,  commencing  with  1909  and  ending 
with  1913,  for  50  bales  of  cotton  per  year, 
and  Rising  was  to  get  the  income  at  the 
hands  of  the  executors.  In  1909,  Hamer,  by 
some  unexplained  transaction  betwixt  him- 
self and  Rising,  secured  Rising's  right  to  the 
rents.  In  May,  1913,  David  desired  to  se- 
cure and  did  secure  from  the  executors  a 
lease  of  the  lands  for  10  years  more,  start- 
ing with  1914  for  a  rental  of  60  bales  of 
cotton  per  year.  On  the  same  day  Hamer 
secured  from  David  the  execution  of  the 
contract  in  issue  to  pay  to  him  15  bales  of 
cotton  as  additional  rent  for  each  of  the  ten 
years. 

The  contract  reads  thua: 


Dillon,  S.  C  May  13,  1913. 

For  value  received  on  or  before  the  15tb 
day  of  October  of  each  and  every  year  begin- 
ning October  15,  1914,  and  ending  October  15. 
1923,  I  promise  to  pay  to  Wm.  M.  Hamer,  or 
order,  fifteen  (15)  bales  of  lint  cotton,  to  aver- 
age (^  pounds  and  grade  nothing  below  mid- 
dling as  additional  rent  the  lands  this  day  rent- 
ed by  him  for  me  from  J.  B.  Gibson.  W.  T. 
Bethea  and  W.  D.  B.  Hayes,  executors  of  the 
estate  of  H.  P.  Price,  deceased.       J.  EL  David. 

Witness:    J.  W.  Lanford. 

The  executors  had  no  knowledge  of  the 
existence  of  this  contract  until  3%  years  aft- 
er its  execution.  At  the  time  the  contract 
was  signed,  the  executors  had  agreed  with 
David  to  lease  to  him  the  land  for  a  term  of 
10  years  for  60  bales  of  cotton  per  year. 

The  major  issue  in  the  case  is  the  in- 
tegrity of  the  contract  before  set  out;  that 
issue  was  submitted  to  the  Jury,  and  the 
verdict  was  against  the  contract.  David  tes- 
tified he  signed  the  contract  because  Hamer 
told  him  that  the  executors  had  leased  the 
land  to  him,  and  his  only  chance  to  retain  it 
was  to  pay  Hamer  15  bales  extra ;  and  that 
such  statement  was  false  and  made  to  induce 
the  15-bale  contract  The  quick  of  the  case 
lies  Just  there. 

Thereabout  David  testified: 

''He  told  me  tbat  he  had  leased  the  land  from 
the  executors.    He  said,  'You  cannot  get  it  for 

00  bales.'  I  said,  'Mr.  Hamer,  what  do  you 
want  for  it?'  He  said:  'I  can  get  75  bales.  I 
believe  I  can  get  100  bales,  but  I  am  going  to 
let  you  have  it  for  75.'  I  said,  'Who  can  you 
get  that  much  from?'  He  said:  'From  Ed 
Moore.  He  will  give  it  to  me.'  And  he  said, 
'There  are  others  in  this  community.'  He  said, 
'To  tell  you  the  truth,  I  believe  I  can  get  100 
bales,  but  I  am  willing  to  let  you  have  it  for 
75  bales.'  He  represented  to  me  that  he  had 
a  lease  of  the  land,  so  I  told  him  that,  in  fact, 

1  asked  him,  'Does  that  mean  that  I  will  get 
the  entire  place?'    He  says,  'Yes.' 

"I  says,  'Well,  I  will  have  to  thhik  about  it.' 
It  was  about  dinner  time  when  I  went  home. 
While  I  was  at  home  the  telephone  rang,  and 
I  went  to  the  phone,  and  it  was  Mr.  Hamer,  and 
he  told  me  the  executors,  Mr.  Bethea  and  Mr. 
Gibson,  have  signed  the  contract  and  lease  for 
60  bales,  and  said,  'Come  on  down  and  let  ns  fix 
it  up.'  *  *  *  In  signing  it  I  took  Mr.  Hamer 
at  his  word,  that  he  had  leased  the  place.  I 
took  him  to  be  a  friend,  and  I  had  confidence  in 
him." 

If  David  swore  truly,  and  the  verdict  fixes 
that  fact,  he  was  induced  by  a  false  state- 
ment of  Hamer  to  sign  a  contract  to  pay  15 
bales  extra,  when  in  fact  the  executors  bad 
agreed  to  lease  to  him  for  00  bale& 

That  action  on  Hamer's  part  amounts  to 
getting  goods  under  a  false  pretense. 

But  counsel  for  Hamer  say  that  David 
was  not  misled,  because  the  lease  of  the 
executors  to  him  for  00  bales  was  before 
his  eyes  when  he  signed  the  ccmtract.  Tbat 
argiunent,  too^  was  for  the  jury,  and  not 
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for  us.  If  the  Jury  believed  what  David 
swore  to,  and  the  trnth  of  it  dep^ided  upon 
his  veracity,  that  ends  the  argument. 

And  counsel  also  say  that  David  was  not 
hurt  by  the  contract,  because  he  admitted  on 
the  witness  stand  the  land  was  worth  75 
bales  rent.  It  is  true  David  must  have  been 
misled  to  his  hurt  in  order  that  he  may  have 
relief  now.  But  a  court  will  not  use  fine 
scales  to  weigh  the  hurt  2  Pomeroy,  §  898. 
David  was  hurt  when  he  was  induced  by  a 
false  statement  of  f^ct  to  act  upon  that  fact 
as  if  it  were  true. 

It  is  idle  now  for  the  executors  to  say  they 
would  have  exacted  75  bales  of  cotton  had 
they  known  that  Hamer  demanded  so  much. 

The  fact  is  they  agreed  in  writing  to  take 
dO  bales,  and  did  take  it.  David  had  afore- 
time agreed  with  them  by  parol  to  pay  60 
bales.  Only  one  feature  of  the  lease  was 
left  open;  that  with  reference  to  the  time 
the  lease  was  to  run. 

The  intervention  of  Hamer  at  that  junc- 
ture with  a  fabricated  statement  that  he 
was  lessee  was  the  lever  to  prize  15  addi- 
tional bales  out  of  David. 

Had  the  fraud  not  been  committed,  David 
would  have  got  the  property  for  60  bales  of 
cotton.  That  is  damage  sufficient  12  R.  O. 
L.  p.  S92,  i  139. 

It  is  contended  further  that  David  had 
lost  his  right  to  a  remedy  by  part  perform- 
ance of  the  alleged  fraudulent  contract,  and 
by  a  too  long  delay  in  disavowing  the  bal- 
ance of  it. 

This  argument  proceeds  on  the  maxim, 
"volenti  non  fit  injuria."  It  is  also  a  trite 
saying,  and  a  true  one,  that  a  man  must  help 
himself  before  he  resorts  to  the  law. 

Like  every  rule,  the  application  of  these 
depends  upon  the  circumstances  of  the  case. 

There  is  no  proof  that  David  knew  that 
Hamer  had  made  a  false  statement  when  the 
15  bales  of  cotton  was  paid  in  1914  and  1915. 
David  did  not  deliver  the  15  bales  of  cotton 
in  1916  ''because  I  discovered  that  Hamer 
had  misrepresented  matters.  *  *  *  In 
the  summer  of  1916,  I  found  out  about  the 
situation,  and  I  declined  to  pay  any  more 
cotton." 

And  when  Hamer  sued  for  the  further 
performance  Qt  the  contract,  David  was 
bound  then  to  state  his  defense. 

David  did  not  act  to  indicate  that  he  knew 
Hamer  had  deceived  him,  and  that  he  con- 
sented to  the  wrong. 

That  is  the  kernel  of  the  rules  before  ad- 
verted to. 

But  counsel  for  the  appellant  says  that 
David  may  not  hold  the  benefits  of  the  trans- 
action and  eschew  the  hardship  of  it. 

Such  a  rule  had  no  application  here.  David 
abides  by  the  contract  he  made  with  the 
executors.     He  repudiates  a  separate  and 


severable  one  which  he  made  with  Hamer. 
The  two  transactions  are  totally  different 

At  the  second  argument  it  was  suggested 
by  <?ounsel  for  Hamer  that  the  benefits  of  the 
contract  were  due  to  the  executors,  and  that 
the  executors  ought  to  be  made  parties  to 
assert  these  benefits. 

But  the  executors  have  no  contract  with 
David  except  for  60  bales  per  year.  They 
were  satisfied  with  that  and  made  a  con- 
tract to  that  end.  Hamer  has  sued  at  law 
on  a  contract  he  made  with  David,  and  the- 
sole  issue  is  the  validly  of  it 

WATTS,  J.»  concurs. 


(112  S.  C.  849) 
SHULBR  V.  WILLIAMS.    (No.  10247.) 

(Supreme  Court  of  South  Carolina.     July  15, 

1919.) 

1.  Yendob  and  Pxtbghasbb  ^=s>65(1)  ~  Peb- 
fobmance  of  contbaot  —  quantitt  of 
Land— Deficiency. 

Where  amount  of  land  named  in  deed  ex- 
ceeds amount  included  in  description,  the  defi- 
ciency, in  itself,  does  not  render  vendor  liable 
therefor,  in  absence  of  written  warranty  of 
area. 

2.  Vendob  and  Pubchaseb  ^s»33— Misbbp- 
bebentation—Fbaxtdulbnt  Intent. 

Generally,  if  there  is  a  misrepresentation 
in  fact  by  vendor,  purchaser  who  relies  thereon 
is  entitled  to  relief,  though  vendor  did  not  in- 
tentionally misrepresent  such  fact,  since  mis- 
representation may  'exist  without  fraudulent 
intent 

3.  BviDBNOB  ^=»461(4)— Pabol  Testimont— 
Deed. 

Words  of  deed  showing  with  exactness  and 
certainty  what  land  was  conveyed  cannot  be 
varied  by  parol. 

4.  Yendob  and  Pubchaseb  ^=s>65(1)— Quan- 
tity OF  Land— Liability  of  Yendob. 

Yendor  who  sells  parcel  of  land  parallelo- 
gram in  shape  and  exactly  1(X)  feet  deep  and  80 
feet  wide  at  exact  valuation  per  foot  is  liable 
to  purchaser  for  any  deficiency  in  the  lot  ac- 
tually conveyed. 

5.  Yendob  and  Pubchaseb  ^=>65(1)— Quan- 
tity OF  Land— Liability  of  Yendob— Mib- 

BBPBE8ENTATI0N. 

Yendor  who  represents  lot  to  be  certain 
number  of  feet  deep  and  sells  it  for  gross  sum 
without  regard  to  exact  sise  is  liable  for  de- 
ficiency, where  lot  is  not  the  represented  num- 
ber of  feet  deep. 

6.  Evidence  ^s»461(4)— Pabol  Agbeembnt— 
Deed. 

Where  deed  is  ambiguous  as  to  land  convey- 
ed, parol  agreement  is  competent  to  show  in- 
tention of  parties. 


4ts3>For  other  eases  see  same  topic  and  KBY-NUMBBB  In  all  Kaj^Nambered  Dlgesti  and  Indexes 
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7.  Vendor  and  Pubchabkb  ^s=>852— Misbep-  1     [2]  It  was  stated  at  the  bar  by  tbe  attor 


SESENTATIONS   —   RELIANCB   X7P0N   —  JUBT 

Question. 
In  purchaser's  action  for  vendor's  failure 


ney  for  the  vendee  that  there  is  no  testimony 
which  tends  to  prove  that  the  vendor  at  the 
time  of  sale  knew  that  the  lot  wonld  fall 


to  convey  quantity  of  land  represented  to  be  in    g^ort    by    8    feet    of    100    feet    and    that 
certain  lot,  where  evidence  showed  circumstanc-  ] 
es  to  be  such  that  purchaser  had  no  reasonable 


cause  to  rely  on  the  representation,  vendor  was 
entitled  to  directed  verdict 

8.  Vendor  and  Purchaser  ^=934— Misrep- 
resentation—Bbuancb  UPON. 

To  recover  difference  in  amount  of  land  be- 
tween that  actuaUy  conveyed  and  that  repre- 
sented to  be  in  lot,  purchaser  must  show  that 
he  had  reasonable  cause  to  rely  upon  the  mis- 
representation, and  how  he  came  to  be  misled. 

9.  Vendor  and  Purchaser  <d=»34— Misrep- 
resentation—Depth  OF  Lot— Reliance  bt 
Purchaser. 

Real  estate  dealer  of  30  years'  experience, 
who  had  bought  lots  by  the  foot,  who  had  care- 
fully considered  purchase  of  certain  lot,  and 
who  had  frequently  passed  the  lot,  and  had  had 
the  time  and  the  facility  to  measure  it  before 
buying,  hM  not  misled  by  vendor's  representa- 
tion as  to  depth  of  lot 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Aiken  County ;  H.  F.  Rice,  Judge. 

Action  by  J.  T.  Shuler  against  Robert  Wil- 
liams. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  with  diirections. 

Sawyer  &  Gyles,  of  Aiken,  for  appellant 
R.  L.  Gunter  and  John  Edwin  Stansfleld, 
both  of  Aiken,  for  respondent 

GAQE,  J.  The  deed  describes  the  lot  con- 
veyed thus: 

''Bounded  on  the  north  by  lot  of  S.  J. 
Schuelhofer  and  measuring  thereon  one  hun- 
dred (100)  feet ;  bounded  east  on  Laurens  street 
and  measuring  thereon  eighty  (80)  feet;  bound- 
ed south  on  Richland  avenue  and  measurmg 
thereon  one  hundred  .(100)  feet;  bounded  west 
on  lot  formerly  of  Joseph  Russell,  now  of  D. 
Rones,  and  measuring  thereon  eigh^  (80)  feet** 

The  expressed  consideration  named  in  the 
deed  is  $6,300.  There  was  a  formal  general 
warranty.  It  turned  out  that  the  depth  of 
the  lot  that  is  to  say  along  Richland  street 
and  the  Schuelhofer  line,  is  not  100  feet,  but 
97  feet 

[1]  Nothing  else  appearing,  and  looking  at 
the  deed  alone,  the  vendor  is  not  liable  to  the 
vendee  for  that  deficiency;  for  the  written 
warranty  was  not  of  the  area.  Jones  v.  Baus- 
kett,  2  Speers,  68.  But  the  vendee  alleges 
that  his  parol  contract  with  the  vendor  was 
to  purchase  by  the  depth  foot,  at  $63  per  foot 
for  100  feet  and  tiiuc  the  vendor  represented 
to  him  that  the  lot  was  1(X>  feet  deep,  and  he 
bought  on  that  assurance.  The  action  was 
brought  on  that  alleged  contract  and  the 
breach  of  it  and  not  on  the  words  of  the 
written  warranty;  the  court  presented  that 
issue  to  the  Jury,  and  that  alone;  and  the 
verdict  was  for  the  vendee. 


there  was  therefore  no  misrepresentatlcm  by 
the  intention  of  the  vendor.  It  is  true  that 
generally,  if  there  be  a  misrepresentation  In 
fact  by  a  vendor  to  a  vendee  upon  which  the 
vendee  has  relied,  then  the  vendee  may  have 
relief  therefor,  even  though  the  misrepresen- 
tation was  not  by  the  intention  of  the  vendor. 
For  while  misrepresentation  Includes  a 
fraudulent  intent  it  may  exist  without  such. 

[8,4]  The  primary  contention  of  the  ai>- 
pellant  vendor  is  that  the  parol  agreement 
tends  to  vary  the  words  of  the  deed,  and  was 
therefore  incapable  of  proof.  But  that  is 
not  so.  It  is  true  that  a  deed  ought  to  show 
with  exactness,  and  therefore  with  certainty; 
what  land  was  sold  on  one  side  and  bought 
on  the  other;  and  if  it  does  ahow  so  mu<^ 
then  the  words  of  it  may  not,  in  a  case  like 
this,  be  varied  by  paroL  The  instant  deed 
does  not  show  that  the  vendor  only  sold  and 
the  vendee  only  bought  a  parcel  of  land  par- 
allelogram In  shape  and  exactly  100  feet  deep 
and  80  feet  wide,  and  exactly  valued  by  the 
parties  at  |63  per  foot.  Were  that  so  the 
case  would  be  summarily  ended  for  the  ven- 
dee. 

[6]  On  the  other  hand,  the  Instant  deed 
does  not  show  that  the  vendor  sold  and  the 
vendee  bought  a  comer  lot  for  a  gross  sum  of 
money  and  without  regard  to  the  exact  size 
of  it.  Were  that  so  the  case  would  be  sum* 
marlly  ended  for  the  vendee. 

The  description  which  was  used  contained 
features  which  are  common  to  both  of  the 
cases  supposed,  but  which  are  not  completely 
exclusive  or  inclusive  of  either  case. 

[6]  The  parol  agreement  alleged  by  the 
complaint  tends  to  make  that  explicit  wliich 
the  deed  left  in  doubt,  and  it  is  therefore 
competent 

And  that  fetches  us  to  the  cardinal  Issoe 
up  for  decision,  and  that  is,  Did  the  plain- 
tiff reasonably  prove  the  case  he  alleges  1 
In  the  very  nature  of  it  so  much  rests  in 
opinion,  but  most  issues  of  consequence  do 
so  rest 

[7]  A  consideration  of  the  testimony  leaves 
us  in  no  doubt  about  the  truth  of  the  trans- 
action; and  it  therefore  leads  us  to  conclude 
that  the  circuit  court  ought  to  have  directed 
the  verdict  for  the  defendant 

We  are  mindful  that  the  plaintiff  testl- 
fled:  (1)  That  the  defendant  made  a  repre- 
sentation to  him;  and  (2)  that  the  plaintiff  re- 
lied upon  it;  and  (3)  that  it  turned  out  to  he 
untrue.  But  so  much  by  its^  does  not  carry 
the  issue  to  the  jury;  the  circumstances  must 
reasonably  establish  that  each  of  these  three 
postulates  is  reas<»kably  true. 

[8]  Assuming  that  the  testimony  tmded 
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to  prove  the  first  and  third  postulates,  yet  so 
much  is  not  true  as  to  the  second.  That  which 
we  have  marked  2  cannot  rest  in  the  zone  of 
probability  if  the  circumstances  show  that 
the  plaintiff  had  no  reasonable  cause  to  rely 
on  the  representation.  A  person  cannot  shut 
his  eyes  and  say  he  did  not  see,  nor  close  his 
ears  and  say  he  did  not  hear.  It  is  not  suffi- 
cient for  a  person  to  say  he  was  misled ;  he 
must  show  how  he  came  to  be  misled;  he 
must  justify  his  state  of  mind  by  facts. 

We  consider  all  the  testimony  of  the  plain- 
tiff and  that  only  on  this  issue.  He  testified 
that  he  is  a  business  man,  merchant,  farmer, 
cotton  buyer,  real  estate  dealer,  and  what 
not;  that  he  had  been  tn  business  30  years; 
that  he  passed  the  lot  every  time  he  went 
home  and  at  many  other  times;  that  he  saw 
the  lot  and  knew  it ;  that  he  had  bought  lots 
by  the  foot;  that  he  had  before  bought  lots 
by  the  foot  without  measuring  them;  that 
he  talked  with  the  vendor  (a  negro)  three 
times  about  buying  and  before  he  bought, 
and  that  perhaps  three  months  elapsed  before 
he  bought;  that  he  considered  the  trade  be- 
fore concluding  it;  that  he  had  the  time  and 
facility  to  measure  the  lot;  that  he  did  "not 
want  the  jury  to  believe  the  negro  could  fool 
me";  that  he  carried  the  vendor  to  the  Hen- 
dersons, and  had  him  sign  the  deed;  that  the 
vendor  told  the  vendee  that  Rones*  fence 
(on  the  back  side  of  the  lot)  was  the  back 
line  of  the  comer  lot,  and  the  plaintiff  saw 
the  fence  there  before  he  bought;  that  the 
plaintiff  bought  by  the  side  foot  and  not  by 
the  front  foot  '^because  it  was  more  easily 
<»lculated  by  the  100  feet";  that  the  plain- 
tiff went  Into  possession  and  held  two  years 
before  he  discovered  the  deficiency  and  made 
the  instant  claim. 

[I]  These  are  the  circumstances  which  the 
plaintiff  declares  misled  him.  They  clearly 
do  not  reasonably  tend  to  prove  that  the 
plaintiff  was  misled ;  on  the  other  hand,  they 
conclusively  warrant  the  contrary  inference, 
that  the  plaintiff  was  not  misled;  and  no 
other  reasonable  inference  can  be  drawn 
from  them. 

Judgment  reversed,  with  direction  to  enter 
verdict  for  the  defendant 

GARY,  O.  J.,  and  HYDRIGE;  WATTS,  and 
FRASER,  JJ.,  concur. 


(112  8.  C.  832) 

OAIiHOXJN  MILLS   v.. BLACK   DIAMOND 
COLLIERIES.    CNo.  10226.) 

(Supreme  Court  of  South  Carolina.    July  14. 

1919.) 

COBPORATIONS  ^=9668(5)— FOBEIGN  COBPOBA- 

TiON— Process— CoBPORATE  Agent. 
Under  Code  Proa  1 184,  subd.  1,  par.  2,  au- 
thorizing service  on  a  foreign  corjKiration  only 


where  made  in  the  state  personally  on  any 
agent  thereof,  a  foreign  coal  corporation  whose 
selling  agent  within  the  state  is  another  foreign 
corporation  may  be  served  by  serving  the  vice 
president  of  the  selling  agent  personally,  since 
that  ia  personal  service  on  the  agent. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;   J.  W.  De  Vore,  Judge. 

Action  by  the  Calhoim  Mills  against  the 
Black  Diamond  Collieries.  From  an  order 
refusing  defendant's  motion  to  vacate  the 
services  of  process  on  defendant,  defendant 
appeals.    Affirmed. 

Lyles,  Daniel  &  Dmmmond,  of  Spartan- 
burg, for  appellant. 

William  P.  Greene^  of  Abbeville,  for  re* 
spondent. 

GAOE,  J.  The  appeal  by  the  defendant  Is 
from  an  order  of  the  circuit  court  which  re- 
fused the  defendant's  motion  to  vacate  an 
alleged  service  of  process  on  the  defendant. 
The  defendant  is  a  Tennessee  corporation 
mining  coal  In  that  state,  with  its  principal 
office  at  Knoxville  in  that  state. 

The  plaintiff  is  a  corporation  of  South  Car- 
olina, in  Abbeville  county. 

The  action  is  for  damages  for  the  alleged 
breach  of  contract  by  the  defendant  to  sell 
coal  to  the  plaintiff. 

Process  was  served  on  B.  P.  Avent  at  Spar- 
tanburg, and  he  is  vice  presld^it  of  the  Bew- 
ley-Dorst  Coal  Company,  and  that  company 
is  a  Tennessee  corporation  and  the  selling 
agent  In  South  Carolina  ot  the  defendant, 
and  to  that  end  maintains  an  office  at  Spar- 
tanburg.' 

The  service  was  had  pursuant  to  section 
184,  snbdiv.  1,  par.  2,  of  the  Code  of  Proce- 
dure, to  wit: 

"Such  service  can  be  made  in  respect  to  a 
foreign  corporation  onlu  •  •  •  ^here  such 
shall  be  made  in  this  state  peraonaUy  upon 
•    •    •    any  agent  thereof.* 


»» 


The  italics  are  these  of  the  appellant's 
briet 

The  foundation  of  a  court's  Jurisdiction  to 
try  any  person's  rights  resided  in  primitive 
society  in  the  physical  power  of  the  court 
to  lay  hands  on  the  person  and  hold  him,  and 
that  was  only  possible  in  the  court's  territory. 

The  feudal  lord  first  exercised  that  x>ower, 
and  when  courts  were  established  the  power 
was  transferred  to  them.  Walker's  Theory 
of  Common  Law,  p.  81. 

If  the  person  resides  within  the  court's 
territory,  the  procedure  is  simple ;  it  becomes 
only  complicated  when  the  residence  is  with- 
out the  territory. 

The  defendant  in  the  instant  case  is  a  cor- 
poration and  doing  business  in  this  state  by 
the  hands  of  the  Bewley-Dorst  Coal  Company. 

When  the  defendant  sends  an  agent  into 
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tbe  state  to  do  Its  business,  the  statute  de- 
clares that  the  state  may  take  hold  of  the 
agent  to  answer  for  the  delicts  of  the  princi- 
pal.   See  note  70  L.  R.  A.  513. 

It  was  admitted  at  the  bar  that,  had  the 
agent  of  the  defendant  at  Spartanburg  been 
a  natural  person,  then  service  upon  him 
would  have  been  effectual. 

But  say  counsel: 

"The  language  of  this  section  excludes  the  idea 
that  constructive  service  on  an  agent  will  Suf- 
fice. It  limits  it  to  service  upon  *any  agent 
thereof,'  and  the  meaning  cannot  be  extended 
to  include  'any  agent  of  any  agent  thereof.' 


ft 


That  is  equivalent  to  saying  that  a  cor- 
poration may  not  be  agent  of  another  corpo- 
ration for  the  instant  purposes.  No  authority 
has  been  dted  to  that  end,  and  Newcomb  v. 
N.  T.  Cent,  182  Mo.  687,  81  S.  W.  1069,  is 
directly  to  the  contrary  and  decides  the  very 
point  in  issue. 

Personal  service  was  made  on  Avent,  and 
he  was  the  incarnation  of  the  Bewley-Dorst 
Company;  that  company  was  therefore  ''per- 
sonally served,"  and  there  is  no  denial  that 
it  was  agent  for  the  defendant. 

If  the  appellant's  contention  is  sound,  then 
a  foreign  corporation  coming  into  the  juris- 
diction to  sell  its  products  here  through  a 
man  on  the  ground,  and  liable  to  be  served 
with  process  if  its  man  can  be  found,  might 
avoid  the  processes  of  this  state  by  incorpora- 
tion of  the  man  on  the  ground.  A  wise  juris^ 
prudence  would  not  tolerate  such  circumven- 
tion. 

The  other  issues  are  not  now  necessary  to 
be  decided. 

The  order  of  the  circuit  court  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  FRASEIR,  JJ.,  ccmcnr. 


(112  8.  0.  tOl) 

HARRY  ▼.  BARNETT.     (No.  10246w) 

(Supreme  Court  of  South  Carolina.    July  15, 

1919.) 

1.  Appeal  aitd  Ebbob  <d=»1046(5)— Habmless 

EbBOB— RSMABKB  OF  JUOQE  —  COMMENT  ON 

Evidence. 
Anything  prejudicial  in  remark  of  judge  dur- 
ing introduction  of  evidence,  "A  man  wouldn't 
make  that  kind  of  contract— peonage  one— that 
would  require  him,'*  etc.,  was  cured*  he  im- 
mediately afterwards,  when  defendant  s  counsel 
said,  "He  made  it  and  I  have  got  the  written 
contract  in  court,"  saying,  "Of  course,  if  writ- 
ten, he  is  bound  by  it" 

2.  Landlobd  and  Tenant  ^=s»322— Lease— 

CONSTBUCnON. 

The  words  "said  farm,"  in  the  phrase  in  a 
cropper  contract  for  part  of  the  Wells  farm, 
giving  tenant  right  to  half  of  cotton  seed  raised. 


"provided  he  remain  on  said  farm  another  year,** 
held  properly  construed  as  not  limited  to  the 
particular  part  of  tbe  Wells  place  that  year  cul- 
tivated by  the  tenant 

3.  Landlobd  and  Tenant  ^s»3dl(6>— Bbbach 
OF  CoNTBACT— Damages— EviDEifCE. 

Evidence  in  action  for  breach  of  cropper 
contract  by  failure  of  landlord  to  deliver  to 
tenant  part  of  cotton  seed  raised  held  sufficient 
to  sustain  Jury's  finding  as  to  amount  of  dam- 
ages. 

Fraser,  J.,  dissenting. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Sumter  County;  T.  8.  Sease,  Judge. 

Action  by  Peter  Harry  against  H.  D.  Bam- 
ett  for  breach  of  cropper  contracts  for  the 
years  1914  and  1915.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

The  contract  for  1914,  differing  from  that 
for  1915  only  that  in  1915  plaintiff  was  to 
plant  20  acres  of  cotton  and  10  acres  of  com* 
was,  so  far  as  material,  as  follows: 

"This  agreement  made  between  estate  J.  £b 
Bamett,  of  the  first  part,  and  Peter  Harry,  of 
the  second  part,  witnesseth: 

"That  the  party  of  the  second  part  agrees 
to  cultivate  a  two-horse  farm  for  party  of  the 
first  part,  on  the  place  known  as  the  Wells 
farm.  The  party  of  the  second  part  agrees  to 
prepare  the  land,  plant  and  cultivate  40  acres  in 
cotton,  10  acres  in  com,  and  that  they  will  pre- 
pare and  plant  the  land  and  cultivate  and  gather 
the  crop  by  the  direction  of  the  party  of  the  first 
part  or  his  agent,  and  will  do  any  other  work 
about  that  farm  that  may  be  necessary ;  that  is, 
to  keep  ditch  banks  and  hedgerows  dean  and 
the  ditches  open.  And  it  is  agreed,  further, 
that  the  party  of  the  second  part  shall  use  as 
much  commercial  fertilizer  as  may  be  agreed  up- 
on by  the  party  of  the  first  part,  and  that  the 
party  of  the  second  part  shall  pay  one-half  of 
all  manures  used  on  said  farm  during  present 
year.  The  party  of  the  second  part  agrees  also 
to  furnish  all  labor  that  may  be  necessary  to 
the  making  and  gathering  of  said  crop,  and 
that  no  claim  shall  be  made  for  same;  and, 
further,  that  he  will  put  all  cotton  produced  on 
said  farm  in  marketable  condition,  and  will 
pay  for  one-half  expenses  of  ginning  and  will 
pay  for  one-half  bagging  and  ties  used  on  said 
cotton. 

"In  consideration  of  the  above  agreements  be- 
ing faithfully  carried  out  by  the  party  of  the  sec- 
ond part,  party  of  the  first  part  agrees  to  give 
the  party  of  the  second  part  one-half  of  the 
entire  crop  made  on  said  farm,  except  l^e  cotton 
seed.  And  it  is  agreed  that  the  party  of  the 
second  part  is  to  get  one-half  of  the  cotton  seed 
made  the  present  year,  provided  he  remain  on 
said  farm  another  year,  and  use  said  seed  as 
manure  only;  otherwise,  party  of  the  second 
part  is  to  have  no  claim  on  seed  whatever.' 


t» 


The  first  three  exceptions  are  as  follows: 

1.  That  his  honor,  the  trial  judge,  erred  in 
stating  in  the  presence  of  the  jury,  "A  man 
wouldn't  make  that  kind  of  contract— peonage 
one — that  would  require   him   to   stay   on  his 
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place  and  serve  the  balance  of  his  life/'  for  the 
reason  that  said  remark  conveyed  to  the  jury 
the  trial  judge's  opinion  upon  a  fact  in  dispute 
between  the  parties,  in  violation  of  the  consti- 
tutional prohibition,  and  his  honor  further  erred 
in  refusing  to  grant  a  new  trial  upon  motion 
duly  made  on  this  ground. 

2.  That  his  honor,  the  trial  judge,  erred  in 
refusing  defendant's  third  request  to  charge,  said 
request  being  as  follows:  *'I  charge  you  that 
under  the  contract  of  1914  the  plaintiff  was  en- 
titled to  have  the  cotton  seed  from  the  1914 
crop  applied  to  the  1915  crop  in  proportion  to 
the  acres  planted ;  that  is  to  say,  if  the  plain- 
tiff planted  50  acres  in  1914,  under  the  contract, 
and  only  planted  25  acres  in  1915,  then  he 
would  be  entitled  to  have  one-half  of  the  seed 
grown  in  1914  applied  to  his  1915  crop,  and  un- 
less you  find  that  the  defendant  failed  to  apply 
the  seed  grown  in  1914  in  accordance  with  this 
principle,  the  plaintiff  cannot  recover.  It  is  for 
you  to  say  whether  or  not  Harry  executed  the 
contract"— for  the  reason  that  said  request  con- 
tained a  sound  proposition  of  law  applicable  to 
the  facts  of  this  case. 

3.  That  his  honor  erred  in  construing  the 
words  "said  farm,"  in  the  phrase  "provided  he 
remain  on  said  farm  another  year,"  as  meaning 
the  Wells  place,  for  the  reason  that  said  words 
refer  to  the  particular  portion  of  the  Wells  place 
cultivated  by  plaintiff  during  the  particular  year 
in  question,  and  his  honor  erred  in  not  so  hold- 
ing. 

Lu  D.  Jennings,  of  Sumter,  for  appellant. 
K.  D.  Epps,  of  Sumter,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  a  Judg- 
ment in  favor  of  respondent  for  $300.  The 
cause  was  tried  before  Judge  Sease  and  a 
jury  at  the  spring  term  of  court,  1917,  for 
Sumter  county.  After  entry  of  Judgment  de- 
fendant appeals,  and  by  seven  exceptions  Im- 
putes error. 

[1]  The  iissues  raised  by  the  exceptions  are: 
(1)  Did  his  honor  violate  the  constitutional 
inhibition  against  a  charge  on  the  facts  by 
his  remark  during  the  introduction  of  testi- 
mony, as  complained  of  In  the  exceptions? 
This  exception  is  overruled.  It  will  be  seen 
by  reference  to  what  his  honor  said  when  he 
made  the  remarks  complained  of  that  Imme- 
diately afterwards,  when  counsel  of  defend- 
ant said,  "He  made  it  and  I  have  got  the  writ- 
ten contract  in  court,*'  his  honor  said,  "Of 
course,  if  written,  he  Is  bound  by  it"  This 
cured  anything  that  might  have  been  preju- 
dicial to  the  defendant  by  the  previous  re- 
mark of  his  honor,  If  there  was  anything 
prejudicial  In  It.  It  Is  certainly  not  within 
the  principle  laid  down  by  lihis  court  in  State 
V.  Arnold,  80  S.  C.  383,  61  S.  B.  891 ;  Lati- 
mer V.  Electric  Ck>.,  81  S.  G.  379,  62  S.  B. 
438;  Stokes  ▼.  Murray,  99  S.  0.  221,  83  S.  B. 
33. 

[2]  The  exceptions  raise  as  a  second  Issue, 
Did  his  honor  err  In  the  construction  of  the 
•contract?    This  exception  is  overruled.    His 


honor  was  correct  In  the  construction  of  the 
contract  between  the  parties. 

[3]  The  exceptions  further  raise  the  ques- 
tion that  his  honor  erred  In  overruling  the 
motion  for  a  new  trlaL  The  evidence  shows 
that  In  1914,  from  the  cotton  made,  plaintiff 
was  entitled  to  9  tons  of  cotton  seed,  that  5 
tons,  or  the  equivalent  tn  meal,  was  used, 
2^  tons  were  furnished  by  each  the  plaintiff 
and  defendant,  and  that  defendant  did  not 
give  the  plaintiff  the  balance  of  the  seed  that 
belonged  to  him,  but  retained  them  and  con- 
verted them  to  his  own  use;  that  the  plain- 
tiff was  entitled  to  6^  tons  of  seed,  which 
he  never  received.  There  is  testimony  that 
seed  were  worth  $65  to  $70  per  ton,  and  am- 
ple evidence  to  sustain  the  jury  in  their  find- 
ing as  to  the  measure  of  damages. 

All  exceptions  are  overruled,  and  judgment 
afiSrmed. 

GARY,  G.  J.,  and  HYDRIGK  and  OAGS, 
JJ.,  concur. 

FRASBR,  J.  I  dissent  I  think  his  honor 
went  too  far.  He  said  that  such  a  contract 
would  amount  to  peonage.  The  plaintiff  still 
denied  the  contract,  and  the  statement  ma- 
terially affected  the  question  of  fact  as  to 
whether  the  plaintiff  did  or  did  not  make  the 
contract. 


(112  S.  C.  226) 

GOGGINS  ▼.  GANNON.    (No.  10229.) 

(Supreme  Gourt  of  South  Garolina.     July  14, 

1919.) 

1.  Fbauds,  Statute  of  ^=93— Gontsact  ov 

Masbiaos. 
A  parol  contract  to  marry  at  some  indefinite 
time  in  the  future  is  not  within  the  statute  of 
frauds. 

2.  Bbeaoh  of  Mabbiaob  Pbomiss  ^=9lS— Bv- 

IDSNCB— AnMISSIBIUTT. 

In  a  breach  of  marriage  case,  evidence  of 
plaintiff's  seduction  held  admissible  on  the  ques- 
tion of  damages,  without  specific  allegations  of 
seduction  in  the  complaint. 

8.  Breach  of  Mabbiaqe  Pbomzse  ^s»13— De- 
fenses—Justification. 
A  defendant  is  not  justified  in  breaching  a 
marriage  promise  upon  rumors  that  his  fianc6e  is 
unchaste,  unless  the  reports  are  founded  upon 
fact. 

4.  Appeal  and  Bbbob  ^=9l068(4)— Habmless 
Bbbob— Beqxtestbd  Instbuctions. 
Refusing  a  requested  instruction  in  a  breach 
of  marriage  promise  suit  that  a  verdict  for  puni- 
tive damages 'could  not  be  returned,  held  not 
reversible  error,  where  the  jury  returned  a  ver- 
dict for  actual  damages  only. 

Appeal  from  Gommon  Pleas  Gircult  Gourt 
of  Spartanburg  Gounty;  W.  P.  Qreene,  Spe- 
cial Judge. 
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Action  by  Da  Goggixis  against  0.  F.  Can- 
non. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Exceptions  ^-6,  mentioned  In  the  opinion, 
are  as  follows: 

3.  In  that  his  honor  erred  in  modifying  the 
second  request  to  charge  of  the  defendant  with 
the  modification  as  follows:  '*I  charge  you  that, 
even  though  you  should  find  that  the  defendant 
contracted  to  marry  the  plaintiff  at  some  future 
time  not  fixed,  and  that  before  the  marriage  was 
consummated  the  defendant  learns  or  has  rea- 
sonable grounds  to  believe  that  the  plaintifiE  was 
impure  and  unchaste,  and  acted  upon  such  in- 
formation and  breached  said  contract,  then,  nn- 
der  the  law,  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant/'  His 
honor  modified  the  request  as  follows:  **!  charge 
you  that,  with  this  modification,  that  if  he 
received  such  information  it  must  have  been 
based  upon  fact,  and  that  he  would  have  no  right 
to  act  upon  information  not  based  upon  fact.  In 
other  words,  that  there  must  be  foundation  for 
the  information."  The  error  being  that  the  re- 
quest stated  a  correct  principle  of  law  applica- 
ble to  the  case,  and  that  the  modification  de- 
stroyed the  effect  of  the  request 

4.  In  that  his  honor  erred  in  refusing  to  chargre 
the  jury  the  fourth  request  of  the  plaintiff,  as 
follows:  "I  charge  you  that  under  the  complaint 
in  this  case  the  plaintiff  alleges  that  she  was 
damaged  and  is  still  suffering  great  physical  and 
mental  anguish,  and  has  been  humiliated  to  her 
damage  in  the  sum  of  $10,000.  I  charge  yon 
that  there  is  no  evidence  of  physical  suffering 
on  the  part  of  the  plaintiff,  nor  is  there  evi- 
dence that  she  was  humiliated,  and  under  the 
law  she  cannot  recover  for  mental  anguish,  and 
therefore  your  verdict  should  be  for  the  defend- 
anf  The  error  being  that  there  was  not  a 
scintilla  of  evidence  upon  the  matters  referred 
to  in  the  request,  and  the  same  embodied  the 
law  of  the  case. 

5.  In  that  his  honor  erred  In  refusing  to 
charge  the  sixth  request  of  the  defendant,  to  wit: 
"I  charge  you  that  there  is  no  evidence  in  this 
case  upon  which  you  can  base  a  verdict  for  puni- 
tive damages,  and  yon  must  not  consider  that  in 
reaching  your  verdict**  The  error  being  that  it 
was  a  proper  request  under  the  evidence  in  the 


John  Gary  Evans,  of  Spartanburg,  for  ap- 
pellant. ' 

Sanders  ft  De  Pass,  of  Spartanburg,  for 
respondent 

WATTS.  J.  This  was  an  action  by  plaintiff 
against  defendant  for  damages  for  alleged 
breach  of  contract  of  marriage.  The  case 
was  heard  before  Special  Judge  Greene  and 
a  jury,  at  Spartanburg,  S.  G.,  and  resulted 
in  a  verdict  of  $6,000  actual  damages  to  the 
plaintiff;  the  action  being  both  for  actual 
and  punitive  damages,  but  the  verdict  of  jury 
was  only  for  actual  damages.  After  ent^ 
of  judgment,  defendant  appeals. 


[1]  The  first  exception  imputes  error  in  re- 
fusing to  strike  out  all  of  the  testimony  of 
plaintiff  relating  to  a  supposed  contract  of 
marriage  entered  into  between  the  plaintiff 
and  defendant,  for  the  reason  that  under  the 
testimony  offered,  plaintiff  was  absolutely  un- 
certain as  to  the  time  of  performance,  and 
therefore  within  the  statute  of  frauds.  This 
exception  is  overruled.  There  is  nothing  to 
show  that  the  contract  was  not  to  be  per- 
formed within  one  year,  so  as  to  bring  it 
within  the  statute  of  frauds.  Had  the  evl* 
dence  shown  that  the  contract  was  one  that 
was  not  to  be  performed  within  one  year, 
then  that  would  have  brought  it  within  the 
statute  of  frauds.  A  mutual  promise  to  mar- 
ry can  be  made  in  parole;  need  not  be  In 
writing.  Such  parole  agreement  is  valid* 
and  is  excluded  ftom  the  operation  of  the 
statute  of  frauds.  It  is  not  essential  to  the 
right  of  action  that  any  definite  time  should 
have  been  fixed  for  the  marriage. 

[2]  The  second  exception  complains  that 
evidence  of  seduction  of  the  plaintiff  by  de- 
fendant, in  the  absence  of  allegations  in  the 
complaint  that  the  act  was  done  by  virtue  of 
the  promise  to  marry,  is  incompetent  and 
should  have  been  received.  This  exception  is 
overruled. 

The  plaintiff  testified  that  under  the  prom- 
ise of  marriage  she  was  seduced  against  her 
will  by  force,  persuasion,  and  promise  of 
marriage.  This  evidence  was  competent  to 
go  to  the  Jury  for  their  consideration,  as  the 
issues  were:  (1)  Did  the  defendant  make  the 
promise  to  marry — was  that  promise  mutual 
between  plaintiff  and  defendant?  (2)  Did 
the  defendant  break  that  promise?  (3)  If  so, 
was  the  plaintiff  damaged,  and  how  mudi  in 
dollars  and  cents?  His  honor,  in  his  general 
charge  instructing  the  jury  as  to  compensa- 
tory damages,  stated  the  law  lucidly  and  cor- 
rectly, and  also  charged  defendant's  request 
embodying  the  same  principles.  The  fact 
that  plaintiff  was  seduced  under  promise  of 
marriage  was  clearly  admissible  in  evidence 
as  an  aggravation  of  damages  for  the  Jury  to 
consider  in  arriving  at  thefr  verdict 

[3]  Exception  3  is  overruled.  His  honor 
correctly  charged  the  law,  and  committed  no 
error  as  complained  of. 

Exception  4  is  overruled,  as  his  honor  did 
not  commit  the  error  alleged  in  the  exception 
to  have  been  committed  by  him. 

[4]  Exception  6  Is  overruled.  The  Jury  did 
not  award  any  punitive  damages,  but  only 
rendered  a  verdict  for  actual  damages. 

Judgment  affirmed. 

GARY,  a  J.,  and  HYDRICK,  FBASEB» 
and  GAGE,  J  J.,  concur. 
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SON  et  aL  ▼.  SHBALY  et  al    (No.  10280.) 

(Supreme  Coart  of  South  Carolina.     July  14, 

1919.) 

1.  DsEDs    ^=s>17(4)—CoNSiDEBATiON— Rendi- 
tion OF  Sebvkje. 

So-called  conditiona  in  a  deed  requiring  gran- 
tees to  render  servicea  to  the  grantor  and  an- 
other show  valid  consideration  for  the  deed,  so 
that  it  is  not  a  gift 

2.  Dbbds  ^s>124(l)  —  Estate   Gonvstsd  — 
Omission  of  Wobds  of  Inhebitanoe. 

So-called  conditions  in  a  deed  stating  gran- 
tor's desire  that  the  property  belong  to  gran- 
tees free  of  any  claim  of  grantors  merely  show 
a  purpose  of  granting  fee,  and  they  are  inef- 
fectual, since  they  omit  words  of  inheritance. 

Z.  Deeds  «s>1S5-Conditioii  Subsbqitbht— 
^Lawful  Hbibs." 

A  condition  In  a  deed  that  the  grantees 
should  not  sell  the  land,  but  that  it  should  de- 
scend to  their  lawful  heirs,  does  not  entitle 
the  grantee's  children,  as  heirs  of  grantee,  to 
recover  possession  from  the  purchaser  of  the 
grantee  without  allegation  that  the  grantee  was 
dead,  since  no  one  is  an  heir  of  the  living,  and 
the  words  "lawful  heirs"  will  not  be  construed 
to  mean  children  to  aid  a  forfeiture. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lawful 
Heirs.] 

4.  Deeds    ^=s>147--Gonditions— BsffrBumoii 

ON  Alienation— LiiABiuTT  fob  Debt. 

CJondltions  subsequent  in  a  deed  that  the 

land  would  not  be  liable  for  the  debts  of  gran* 

tees  are  against  public  policy  and  inoperative. 

&  Deeds  ^=»151 — Estates  Contbted  —  Feb 
SncPLE— Void  Condition. 

Where  a  deed  omitted  words  of  inheritance 
in  a  conveyance,  but  contained  invalid  restric- 
tions on  alienation  for  the  expressed  purpose 
that  the  land  might  go  to  heirs  of  grantee,  the 
invalid  conditions  may  be  disregarded  so  that 
the  conveyance  la  to  the  grantees  and  their 
heirs. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  T.  J.  Mauldin,  Judge. 

Action  by  Henry  Son  and  others  against 
Ethel  B.  Shealy  and  another.  Judgment  for 
the  plaintiffs,  and  defendants  appeal.  Be- 
▼ersed. 

B.  L.  Asbill,  of  Leesvllle,  for  appellants. 
Timnerman,  Graham  ft  Callison,  of  Lex- 
ington, for  respondents. 

ERASER,  J.  This  is  an  action  to  en- 
force a  forfeiture  under  a  deed.  The  ques- 
tion in  the  case  arises  on  a  demurrer  to  the 
complaint  on  the  ground  that  it  does  not 
state  a  cause  of  action.   The  complaint  is: 

"(I)  That  on  the  lOth  day  of  January,  1881, 
Isaac  Alewine  conveyed  to  Edward   Son  and 


Dixon  Son  a  conditional  life  estate  In  the  fol- 
lowing premises,  to  wit:  All  that  piece,  par- 
cel, or  tract  of  land  situate,  lying,  and  being 
in  the  county  and  state  aforesaid,  on  Horse 
creek,  waters  of  Saluda  river,  containing  70 
acres,  more  or  less,  bounded  by  lands  of  Isaac 
Vansant,  S.  R.  and  J.  H.  Levne,  and  of  Isaac 
Alewine,  and  known  as  the  Jacob  Lomiuach 
place— which  said  deed  was  duly  recorded  in  the 
office  of  the  clerk  of  court  for  Lexington  county 
In  Deed  Book  CC,  page  281,  a  copy  of  which 
is  hereto  attached  and  marked  Exhibit  A,  and 
to  which  deed  plaintiffs  pray  leave  to  refer  as 
often  as  may  be  necessary. 

"(2)  That  the  said  Isaac  Alewine  died  some 
20-odd  years  ago,  and  soon  thereafter  Dixon 
Son  left  the  state  of  South  CaroUna  without 
issue,  and  has  never  been  heard  of  dnce  that 
time,  although  more  than  20  years  have  elapsed 
since  he  left  the  said  state. 

"(3)  That  the  said  Edward  Son  occupied  said 
premises  until  about  the  8tii  day  of  January, 
1916,  when  he  undertook  to  sell  and  convey 
the  said  premises  to  the  defendant  Ethel  R 
Shealy,  and  executed  and  delivered  to  the  said 
Ethel  B.  Shealy,  a  deed  of  conveyance  for  said 
premises,  which  deed  of  conveyance  was  record- 
ed in  the  officd  of  the  derk  of  court  of  Lexing- 
ton county.  In  Book  8L,  at  page  578. 

"(4)  That  the  said  Edward  Son,  in  conveying 
said  premises  to  the  defendant  Ethel  B.  Shealy, 
violated  the  express  condition  contained  in 
said  deed  and  forfeited  the  conditional  life  es- 
tate conveyed  to,  him  in  the  said  premises  de- 
scribed in  the  first  paragraph  of  this  complaint, 
which  deed  expressly  says: 

**  'Fifth.  That  the  said  Edward  and  Dixon, 
or  either  or  both  of  them,  as  the  case  may  be, 
shall  not  sell,  trade,  or  dispose  of  the  said 
tract  of  land,  but  shall  reserve  the  same  for 
a  home  so  long  as  they  may  live,  and,  further, 
that  the  said  land  shall  not  be  liable  to  any 
of  the  debts,  contracts,  or  liabilities  of  the  said 
Edward  and  Dixon,  but  shall  descend  to  their 
lawful  heirs.' 

''(5)  That  the  said  Edward  Son  could  not 
have  conveyed  any  estate,  right,  or  title  in  said 
premises  to  the  defendant  Ethel  B.  Shealy,  and 
she  has  no  title  to  the  said  premises. 

"(0)  That  the  plaintiifs,  Georgian  Taylor,  who 
intermarried  with  W.  E.  Taylor,  and  is  now 
Georgian  Taylor,  Ella  Alewine,  who  intermar- 
ried with  L.  C.  Alewine,  and  is  now  Ella  Ale- 
wine, Minnie,  who  intermarried  with  W.  A. 
Mills,  and  is  now  Minnie  MiUs,  Henry  Son, 
Daisy  Son,  Julian  Son,  Annie  Magnolia  Sod,  and 
Geneva  Son,  who  are  the  children  of  the  said 
Edward  Son  and  the  only  legal  heirs  of  the 
said  Edward  Son  and  Dixon  Son,  the  said 
Georgian  Taylor,  Ella  Alewine,  and  Minnie 
Mills,  ore  sui  juris,  and  the  said  Henry  Son, 
Daisy  Son,  Julian  Son,  Annie  Magnolia  Son, 
Jessie  Son,  and  Geneva  Son  being  minors  under 
the  age  of  21  years. 

"(7)  That  on  the  20th  day  of  February,  1918, 
H.  L.  Harman,  Esq.,  clerk  of  court  of  Lexing- 
ton county,  duly  appointed  W.  A.  Mills  guard- 
ian ad  litem  for  the  above-named  minor  chil- 
dren, and  authorized  and  directed  him  to  in- 
stitute and  prosecute  to  a  conclusion  this  ac- 
tion in  the  court  of  common  pleas  on  their  be- 
half. 
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"(8)  That  the  plalntifb  are  the  owners  In  fe^ 
simple  and  have  the  legal  title  to  the  tract  of 
land  described  in  the  first  paragraph  of  this 
complaint. 

''(9)  That  the  defendant  R.  O.  Shealy  is  the 
hnsband  of  the  defendant  Ethel  B.  Shealy,  and 
is  joined  with  her  parsuant  to  the  statute  in 
such  case  made  and  provided. 

"(10)  That  the  plaintiffs  are  informed,  al- 
lege, and  believe  that  the  defendant  R.  Elmore 
Shealy  claims  some  interest  in  said  premises  by 
reason  of  certain  mortgage  deed  executed  to  him 
by  the  defendant  Ethel  B.  Shealy,  and  for  this 
reason  is  made  a  party  to  the  defendant  in  this 
action. 

"(11)  That  on   or   about  the  day  of 

-■,  1916,  the  defendants  with  force  and  arms 


entered  upon  the  premises  described  in  the  first 
paragraph  of  this  complaint,  trod  down  the 
grass,  plowed  up  the  soil,  cultivated  a  portion  of 
the  premises,  cut,  wasted,  and  destroyed  con- 
siderable portion  of  the  wood  and  timber  there- 
on, and  cut  and  sold  some  25  carloads  of  wood 
and  timber  that  grew  upon  said  premises,  and 
are  now  cutting,  selling,  and  disposing  of  the 
timber  thereon,  and  appropriating  the  proceeds 
thereof  to  their  own  use  to  the  damage  of 
the  plaintiffs  in  the  sum  of  $5,000. 

"(12)  That  the  wood  and  timber  growing  on 
■aid  premises  is  very  valuable,  and  the  de- 
struction of  the  same  is  an  irreparable  injury  to 
the  freehold  of  the  plaintiffs. 

''(18)  On  information  and  belief  deftodants 
are  'insolvent  and  unable  to  respond  in  any 
damage  to  the  plaintiffs  for  any  sum  of  money 
that  may  be  recovered  of  them  for  trespassing 
on  their  said  premises. 

"(14)  That  the  conduct  of  the  defendants  in 
entering  upon  the  said  premises  and  holding 
the  possessdon  of  the  same,  and  committing  the 
various  acts  of  trespass  thereon  as  hereinbefore 
stated,  was  wanton,  willful,  and  in  disregard 
of  the  rights  of  these  plaintiffs. 

"Wherefore  plaintiffs  demand  judgment  against 
the  defendants,  Ethel  B.  Shealy  and  R.  O. 
Shealy. 

"First,  for  the  possession  of  the  premises  de- 
scribed in  the  first  paragraph  of  this  complaint. 

''Second,  for  $5,000,  their  damages. 

"Third,  that  the  defendants,  Ethel  B.  Shealy 
and  R.  O.  Shealy,  their  agents  and  servants,  be 
perpetually  enjoined  from  cutting,  wasting, 
selling,  and  disposing  of  the  wood  and  timber  on 
said  premises,  or  in  any  manner  interfering 
therewith. 

"Fourth,  for  all  other  and  further  relief  that 
may  be  just  and  proper,  together  with  costs." 

The  deed  reads: 

"Know  all  men  by  these  presents  that  I, 
Isaac  Alewine,  of  the  county  aforesaid,  for  and 
in  consideration  of  the  provisions  hereinafter 
made,  have  granted,  bargained,  give,  and  re- 
leased, and  by  these  present  do  grant,  bargain, 
give,  and  release,  unto  Eidward  Son  and  Dixon 
Son,  of  the  county  and  state  aforesaid,  all  that 
piece,  parcel,  or  tract  of  land  situate  in  the 
county  and  state  aforesaid,  on  Horse  creek,  wa- 
ters of  Saluda  river,  containing  seventy  (70) 
acres,  more  or  less,  bounded  by  lands  of  Isaac 
Vansant,  S.  R.  and  J.  H.  Lewie,  and  of  Isaac 


Alewine,  and  known  as  the  Jacob  Lomlnach 
place. 

"Now  this  conveyance  is  made  on  the  follow- 
ing conditions: 

"(1)  That  the  said  Edward  Son  and  Dixon 
Son  shall  remain  with  and  work  for  me  and  un- 
der my  control  and  as  I  may  direct  until  they 
shall  arrive  at  the  age  of  21  years. 

"(2)  That  Miss  M.  E.  Son,  the  mother  of 
the  said  Edward  and  Dixon,  shall  have  a  home 
thereon  so  long  as  she  lives,  or  until  she  may 
marry,  and  in  case  of  her  marriage  she  is  no 
longer  to  remain  upon  said  tract  of  land,  or  to 
have  any  right  thereto  without  the  consent  of 
the  said  Edward  and  Dixon. 

"(3)  In  case  of  my  death  before  the  said  Ed- 
ward and  Dixon  shall  arrive  at  the  age  of  21 
years,  then  and  in  that  event  the  said  property 
shall  belong  to  them  and  remain  free  from  any 
claim  or  claims  of  any  of  my  heirs,  executors, 
administrators,  or  any  other  person  claiming 
or  to  claim  the  same  or  any  part  thereof. 

"(4)  If  the  aaid  Edward  and  Dixon  or  one 
or  both  of  them  shall  fail  or  refuse  to  comply 
with  the  conditions  herein  expressed,  then  this 
conveyance  to  be  null  and  void  as  to  the  one  re- 
fusing to  comply,  and  in  that  case  the  said  tract 
of  land  shall  belong  to  the  one  so  complying, 
and  in  case  both  fail  to  comply,  then  the  said 
tract  of  land  shall  revert  to  my  heirs  or  assigns. 

"(5)  That  the  said  Edward  and  Dixon,  or  ei- 
ther or  both  of  them,  as  the  case  may  be,  shall 
not  sell,  trade,  or  dispose  of  the  said  tract  of 
land,  but  shall  reserve  the  same  for  a  home  as 
long  as  they  live,  and,  further,  that  thie  same 
land  shall  not  be  liable  to  any  of  the  debts,  con- 
tracts, or  liabilities  of  the  said  Edward  and 
Dixon,  but  shall  descend  to  their  lawful  heirs. 

"Together  with  all  and  singular  the  ri£^t8» 
members,  hereditaments  and  appurtenances  as 
thereunto  belonging  or  in  any  wise  incident  or 
appertaining. 

"To  have  and  to  hold  the  said  premises  unto 
the  said  Edward  and  Dixon  Son  according  to  the 
above  reservation  and  their  heirs  forever. 

"And  I  do  hereby  bind  myself,  my  heirs,  ex- 
ecutors, administrators,  and  assigns,  to  warrant 
and  forever  defend  the  said  premises  unto  the 
said  Eidward  and  Dixon  Son  and  their  heirs 
forever  according  to  the  foregoing  conditions. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  10th  day  of  January,  A.  D. 
1S81.  Isaac  Alewine.    [L.  S.]'* 


A  deed  must  be  enforced  to  carry  out  the 
intention,  so  far  as  the  law  allows.  It  has 
been  wisely  said  that  "the  state  is  a  party 
to  every  contract." 

[1-3]  The  deed  contains  five  so-called  con- 
ditions. There  are  not  so  many.  The  first 
paragraph  provides  for  service  to  be  render^ 
ed  by  the  grantees  to  the  grantor.  Service  is 
a  valuable  consideration  and  the  deed  Is 
not  a  gift  The  second  paragraph  provides 
for  service  to  another  and  is  a  valuable  con- 
sideration. The  third  paragraph  is  not  a 
condition.  It  simply  states  the  intention 
that  the  grantees  shall  own  the  property. 
It  shows  that  the  purpose  of  the  grantor 
was  to  convey  a  fee.    It  is  a  strange  sur- 
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Tival  of  a  fendal  technicality  that  the  courts 
are  without  power  to  give  effect  to  the  plain 
purpose,  as  distinguished  from  the  legal  in- 
tention, of  the  parties.  The  Legislature 
alone  can  give  relief  from  this  thorn  in  the 
flesh.  The  word  "heirs"  Is  not  used,  and 
the  courts  are  powerless  to  carry  out  the 
purpose  of  the  parties  as  to  paragraph  3. 
Paragraph  4  provides  a  forfeiture  for  the 
failure  to  perform  the  service  provided  for 
in  paragraphs  1  and  2.  The  complaint  does 
not  allege  a  failure  to  carry  out  the  provi- 
sions of  paragraphs  1  and  2.  The  forfeiture 
set  up  Is  under  paragraph  5.  If  there  is  a 
forfeiture  in  paragraph  5,  it  is  in  favor  of 
the  lawful  heirs  of  Edward  and  Dixon  Son. 
The  plaintiffs  claim  as  the  heirs  of  Edward 
Son.  There  is  no  allegation  in  the  com- 
plaint that  EMward  is  dead,  and  therefore 
^here  is  no  allegation  that  there  are  any 
heirs  to  take.  ''No  one  is  an  heir  of  the 
living."  The  plaintiffs  therefore  have  made 
no  allegation  that  entitled  them  to  recover 
as  heirs  of  Bdward  Son,  and  ther^ore  have 
alleged  no  cause  of  action.  It  is  said,  how- 
ever, 'that  the  court  should  construe  the 
words  'lawful  heirs*'  to  mean  children. 
There  Is  nothing  in  the  deed  or  surround- 
ing circumstances  to  indicate  that  the  po- 
tent word  "heirs"  is  stripped  of  its  power. 
The  grantees  must  have  been  minors,  be- 
cause they  were,  by  the  terms  of  the  deed, 
to  serve  the  grantor  until  they  arrive  at  the 
age  of  21  years.  The  Intention  of  paragraph 
6  was  to  provide  a  home  for  Edward,  Dixon 
and  their  mother,  and  not  for  their  children. 
The  habendum  certainly  carried  a  fee  sub- 
ject only  to  a  reservation,  and  that  reser- 
vation was  not  an  estate  to  children  of  the 
grantees,  but  a  reverter,  in  case  of  a  fail- 
ure to  perform  the  services  required,  to  the 
heirs  of  the  grantor  or  to  his  assigns.  For- 
feitures are  not  favored.  The  courtiB  will 
not  strain  the  construction  to  provide  one. 

[4,  6]  Paragraph  5  provides  that  the  es- 
tate conveyed  shall  not  be  liable  to  debts, 
contracts,  or  liabilities  of  the  grantees.  It 
is  elemental  that  that  provision  is  inop- 
erative. The  provision  against  alienation  is 
equally  bad,  and  against  public  policy.  Take 
out  these  two  inoperative  clauses,  and  we 
have  a  conveyance  to  Edward  and  Dixon 
and  their  lawful  heirs. 

There  Is  no  allegation  of  a  defeasance  un- 
der 1  to  4,  inclusive,  and  no  defeasance  un- 
der No.  6,  so  that  the  deed  under  which  the 
plaintiffs  claim  conveyed  a  fee  to  Edward 
and  Dixon  Son,  and,  so  far  as  the  record 
shows,  the  complaint  shows  no  cause  of  ac- 
tion. The  demurrer  should  have  been  sus- 
tained. 

The  Judgment  appealed  from  is  reversed. 
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GARY,   C.   J.,   and   HYDRIOK,    WATTS, 
and  GAGE,  JX,  concur. 


BUIST  V.  WILLIAM  M.  BIRD  ft  00.  et  aL 

(No.  10241.) 

(Supreme  Oourt  of  South  Oarolina.    July  15, 

1910.) 

1.  Trial  ^=s>11(2)~Plaoino  Oaxtsb  on  Oal- 

SNDAB. 

An  ancillary  action  by  a  receiver  to  collect 
unpaid  portions  of  stock  subscriptionB  made  by 
defendants,  who  were  not  parties  to  the  receiver- 
ship proceedings,  is  a  legal  demand,  and  court 
did  not  err  in  refasing  to  grant  a  motion  for 
an  order  of  reference  and  to  transfer  the  cause 
to  the  equity  calendar. 

2.  Action  <d=»57(l>-OoNSOLiDATioN  of  Obig- 

INAL  AND  ANCILLABY  SUITS. 

As  a  receiver's  ancillary  suit  for  unpaid 
subscriptions  to  the  stock  of  an  insolvent  cor- 
poration may  be  ^ther  at  law  or  in  equity,  it 
should  be  consolidated  with  the  original  action 
to  avoid  a  multiplicity  of  suits,  although  the 
subscribers  sued  are  not  parties  to  the  original 
action. 

Appeal  from  Gommon  Pleas  Circuit  Oourt 
of  Charleston  Oounty;  R.  W.  Memmlnger, 
Judge. 

Action  by  George  L.  Bulst,  as  receiver, 
etc,  against  William  M.  Bird  ft  Co.  and 
others.  From  an  order  refusing  to  transfer 
a  cause  from  the  law  to  the  equity  calendar, 
and  to  grant  an  order  of  reference,  the  plain- 
tiff appeals.    Order  aflOrmed,  with  directions. 

Smythe  ft  Vlsanska,  of  Charleston,  for  ap- 
pellant 

Hagood,  Rivers  ft  Young,  Mordecal  ft 
Gadsden  &  Rutledge  and  Bryan  ft  Bryan, 
all  of  Charleston,  for  respondents. 


WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Memmlnger,  holding  that  this 
case  was  properly  on  calendar  1,  and  refus- 
ing to  transfer  it  to  calendar  2,  and  grant 
the  order  of  reference  asked  for  by  the  plain- 
tiff appellant  The  exceptions,  three  In  num- 
ber, raise  substantially  the  same  question, 
that  is,  whether  or  not  it  was  the  duty  of 
his  honor,  Judge  Memmlnger,  on  motion  for 
an  order  of  reference  In  the  case,  to  have 
made  the  order  and  whether  or  not  the  cause 
belongs  upon  calendar  2,  and  whether  it  was 
error  on  the  part  of  his  hcmor  to  refuse  to 
order  the  case  placed  on  this  calendar. 

[1,2]  This  is  an  ancillary  suit  brought  by 
the  receiver  to  collect  the  unpaid  portion  of 
the  stock  subscribed  by  the  defendants.  The 
original  suit  retains  everything  for  the  pur- 
pose of  accounting  and  adjusting  the  equi- 
ties between  the  parties.  The  stockholders 
and  persons  who  subscribed  to  the  stock  are 
not  parties  to  this  proceeding.  Had  they 
been  made  parties,  it  would  have  been  a 
case  properly  triable  on  the  equity  side  of 
the  court,  and  should  have  been  placed  on 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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calendar  2.  But  this  ancillary  action  is  an 
action,  pure  and  simple,  for  the  purpose  of 
collecting  the  unpaid  subscription  of  stock 
made  by  the  defendants,  and  Is  a  legal  de- 
mand, pure  and  simple,  and  his  honor  was 
not  in  error  in  so  holding  and  in  refusing 
the  motion  for  an  order  of  reference,  and  a 
transfer  of  the  cause  from  calendar  1  to  cal- 
endar 2.  However,  his  honor  should  have 
ordered  the  suits  consolidated,  as  a  receiv- 
er's suit  to  collect  unpaid  subscriptions  may 
be  either  at  law  or  in  equity,  and  this  will 
avoid  a  multiplicity  of  suits  and  be  in  fur- 
therance of  Justice,  as  all  litigation  neces- 
sary to  completely  wind  up  the  affairs  of  the 
insolvent  corporation  and  distribute  its  as- 
sets legally.  By  doing  this,  the  suit  will  be- 
come an  equitable  suit,  and  an  accounting 
can  be  had,  and  the  rights  of  aU  parties  to 
the  suit  can  be  fully  protected.  The  judg- 
ment is  that  the  two  causes  be  consolidated 
and  tried  as  a  case  in  chancery. 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


{1X2  S.  C.  890) 

DINGLE  V*  NORTHWESTERN  R.  CO.  OP 
SOUTH  CAROLINA.    (No.  10237.) 

(Supreme  Court  of  South  Carqlina.     July  14, 

1919.) 

1.  Appeal  and  Ebbob  ^s»1094(1)— BiIattebs 
Reviewable— Findings  of  Fact. 

EHndings  of  fact  by  the  circuit  court,  on  ap- 
peal from  the  magistrate's  court,  cannot  be  re- 
viewed in  the  Supreme  CSourt. 

2.  Appeal  and  Ebbob  ^=s>987(1)— Review— 
Questions  of  Fact. 

The  circuit  court  has  jurisdiction,  under 
Code  Civ.  Proc  f  407,  on  appeal  from  the  mag- 
istrate's court,  to  reverse  the  findings  of  fact 

8.  Appeal  and  Ebbob  ^=»1175(3)— DETEBia* 
NATION  OF  Cause— Dismissal. 

Where  the  circuit  court  judge,  on  an  appeal 
from  a  judgment  for  plaintiff  in  the  magistrate's 
court  in  a  personal  injury  action,  found  that  de- 
fendant was  not  guilty  of  negligence,  he  properly 
dismissed  the  complaint. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  W.  H.  Townsend, 
Judge. 

Action  by  Jasper  Dingle  against  the  North- 
western Railroad  Company  of  South  Caro- 
lina. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

J.  J.  Cantey,  of  Summerton,  for  appellant. 
Purdy  &  O'Bryan,  of  Manning,  for  respond- 
ent. 

ERASER,  J.  The  plaintiff  was  walking  on 
a  path  along  the  railroad  track  of  the  defend- 


ant company.  The  plaintiff  allies  that 
while  he  was  walking  along  this  path,  that 
had  been  used  for  many  years,  a  train  of  the 
defendant  came  suddenly  upon  him ;  that  he 
jumped  out  of  the  way  and  caught  a  limb  te 
keep  him  away  from  the  passing  train ;  that 
the  limb  broke,  and  he  fell  against  the  train 
and  was  injured. 

The  case  was  tried  In  a  magLstrate^s  court. 
The  jury  found  a  verdict  against  the  defend- 
ant It  appealed  to  the  circuit  court.  The 
circuit  court  reversed  the  magistrate's  court 
on  the  facts,  and  dismissed  the  complaint. 
The  plaintiff  appealed  with  three  exceptions. 

(1]  This  court  has  no  jurisdiction  to  re- 
view the  findings  of  fact  by  the  circuit  court. 

[2]  The  first  question  of  law  Is  as  to  the 
jurisdiction  of  the  circuit  court  to  reverse  the 
findings  of  fact  by  the  magistrate's  court. 

Section  407,  0>de  of  Civil  ProcedurCt  pro- 
vides: 

"In  giving  judgment,  the  court  may  affirm  er 
reverse  the  judgment  of  the  court  below,  in 
whole  or  in  part,  and  as  to  any  or  all  the  parties 
and  for  errors  of  law  or  fact." 


The  circuit  court  had  Jurisdictioa  to 
verse  the  findings  of  fact,  and  the  findings  of 
fact  by  the  circuit  court,  on  appeal  from  the 
magistrate's  court,  is  final. 

[3]  That  the  circuit  judge  erred,  as  a  mat- 
ter of  law,  in  dismissing  the  complaint. 

When  the  circuit  judge  found  that  the  de- 
fendant was  not  guilty  of  negligence,  there 
was  nothing  left  in  the  case,  and  a  dismissal 
of  the  complaint  was  the  only  thing  be 
oould  do. 

The  judgment  appealed  from  is  affirmed. 

GARY,  O.  J.,  and  HYDRICK,  WATTD^ 
and  GAGE,  JJ.,  concur. 


In  re  CREECH. 
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PATTERSON  v.  BRITISH  &  AMBBIOAN 
MORTGAGE  CO.  at  aL 

(No.  10228.) 

(Supreme  Court  of  South  Carolina*    July  14, 

1910.) 

1.  Mortgages  ^s»529(10)  —  Foidbclosttbx  — 
PETmoN  TO  Set  Aside  Sale— SirmciKNCT 
or  Evidence. 

On  petition  by  mortgagor,  who  had  default- 
ed in  foreclosure  action  and  who  had  knowledge 
of  foreclosure  sale  to  have  mortgage  sale  vacated 
and  set  aside,  evidence  held  insufBdent  to  estab- 
lish agreement  of  mortgagor  with  purchaser 
whereby  purchaser  agreed  not  to  bid,  and  agree- 
ment with  junior  mortgagee  whereby  third  party 
agreed  to  purchase  property  for  mortgagor. 


^s»For  other  cases,  see  aame  topio  aod  KBT-NITMBBR  In  all  Key-Nombared  Digeeta  and  Indezaa 
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2.  MOBTOAOSS      ^5»479  — F0BB0L08tJBB  — DS- 

VAULl^— Refebxnce. 

It  is  competent  for  circuit  judge  to  grant 
relief  in  default  cases  when  in  chancery  with 
or  without  reference,  as  he  may  deem  proper. 

&   MOBTGAOE8      ^S5»G29(8)  -^  FOIIBOXX>8UBB  — 

Oboqnds  ]y>b  Vacation— AsoKBTAimfSNT  oi* 
Mobtoagob'b  Indsbtsdhebb. 

Failure  of  court  to  determine  mortgagor's  in- 
debtedbieas  before  decreeing  sale  is  not  ground  to 
vacate  sale  when  objection  to  the  decree  could 
have  been  made  before  the  sale. 

4.  Judicial  Saubb  ^=s>34— Sbttino  Aside. 

It  is  the  policy  of  the  law  to  maintain  Judi- 
cial sales  whenever  it  can  be  done  without  vio- 
lating principles  or  doing  injustice. 

5.  MOBTaAGEB     ^=»529(3)— FOBXCLOBXTBE— Ta- 
OATION  OF  SaLB— DXFAUI/r  BT  MOBTQAGOB. 

Where  mortgagor  defaulted  in  foreclosure 
action,  and  where  he  had  knowledge  of  fore- 
closure sale,  and  had  more  than  a  year  between 
commencement  of  action  and  the  sale  within 
which  to  obtain  funds  wherewith  to  discharge 
mortgage  indebtedness,  foreclosure  sale  will  not 
be  vacated  for  purpose  of  giving  mortgagor  op- 
portunity of  appearing  before  master  to  see  that 
only  true  amount  of  mortgage  indebtedness  was 
charged  against  him. 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Barnwell  County;  Bdward  Mclver,  Judge. 

Action  by  A.  B»  Patterson  against  the 
British  &  American  Mortgage  Company,  R. 
B.  Creech,  and  C  F.  Riser.  Judgment  of 
foreclosure  and  sale,  and  subsequent  to  sale 
defendant  R.  B.  Creech  petitions  to  have  sale 
vacated  and  set  aside,  opposed  by  H.  Grady 
Boynton,  purchaser.  From  judgment  con- 
firming sale^  defendant  R.  B.  Creech  appeals. 
Affirmed* 

The  petition  of  defendant  R.  B.  Creech, 
who  was  mortgagor,  was  based  upon  the 
ground  that  he  had  lost  his  h<Mne  by  a 
scheme  on  the  part  of  purchaser  and  other 
defendants  to  lull  him  into  believing  that 
he  would  be  taken  care  of  by  purchaser  and 
a  junior  mortgagee,  and  that  purchaser  had 
agreed  not  to  make  bid,  and  such  mortgagee 
had  agreed  to  bid  In  and  buy  property  for 
him,  but  that,  in  violation  of  agreements, 
such  mortgagee  had  not  bid  for  property,  and 
purchaser  had  purchased  for  himself. 

Following  Is  the  order  of  Judge  Town- 
send  containing  reasons  referred  to  In 
opinion : 

The  above-entitled  action  was  commenced  by 
service  of  the  summons  and  complaint  on  the 
defendant  R.  B.  Creech  on  October  19,  1916, 
and  on  the  other  defendants  near  the  same 
time.  Creech  defaulted,  and  served  no  notice  of 
appearance,  answer  or  demurrer.  The  otiier 
defendants  answered,  setting  up  their  claims  as 


mortgage  creditors  referred  to  in  the  complaint^ 
and  joining  the  prayer.  The  action  was  upon 
a  liquidated  demand,  notes  secured  by  mortgage, 
and  sought  the  foreclosure  of  the  mortgage,  the 
sale  of  the  lands,  and  the  application  of  the 
proceeds  of  sale  to  the  debts  secured.  Affidavit 
showing  the  do&iult  of  Creech  was  made  Decem- 
ber 2,  1917,  the  court  made  a  decree  of  foreclo- 
sure directing  the  sale  of  the  land  on  sales  day  in 
January,  1918,  and  the  sale  was  advertised  by 
the  master  for  that  time.  Creech  saw  the  ad- 
vertisement, or  heard  of  it,  and  acquiesced  in 
it,  and  states  that  he  undertook  to  protect  him- 
self by  arranging  to  get  Riser  to  bid  it  in  for 
him,  and  he  further  testifies  that  Riser  agreed 
and  promised  to  do  so,  and  told  him  that  he 
would  take  care  of  him.  Creech  does  not  state 
the  amount  that  he  was  to  bid,  and  Riser  denies 
that  he  made  any  such  agreement  with  Creech. 
The  special  master  reports  and  finds  that  the 
agreement  is  not  proven  to  have  been  made  by 
Riser.  Creech  also  testifies  that  he  informed 
Boynton  of  the  alleged  arrangement  with  Riser, 
and  asked  Boynton  not  to  bid  on  the  property, 
and  that  he  promised  not  to.  Creech  produces 
another  witness,  B.  M.  Jenkins,  Jr.,  who  cor- 
roborates this  testimony.  Boynton  denies  It, 
and  the  special  master  finds  the  promise  is  not 
proven.  Creech  took  no  other  steps  to  prevent 
the  sale,  and  relied  on  Riser  to  buy  the  prop- 
erty for  him.'  Riser  and  G.  C.  Beit,  Jr.,  bid 
on  the  property  at  the  sale.  Best  bid  to  $1,600 ; 
Riser  to  $1,800  or  $1,900;  and  the  property 
was  knocked  down  to  Boynton  as  purchaser 
(through  his  brother  acting  for  him  in  the  bid- 
ding) at  $2,200.  The  special  master  finds  this 
was  the  full  value  of  the  property. 

On  January  26,  1918,  Creech  filed  a  petition 
asking  that  the  sale  be  vacated  and  set  aside, 
and  a  resale  ordered  after  Creech  should  have 
had  an  opportunity  to  appear  before  the  mas- 
ter and  see  that  only  the  true  amount  of  the 
mortgage  indebtedness  was  charged  against. 
Judge  Rice  issued  an  order  returnable  at  the 
February,  1918,  term  of  this  court  requiring  the 
other  defendants  and  purdiaser  to  show  cause 
why  the  prayer  of  the  petition  should  not  be 
granted.  The  matter  was  referred  by  the  court 
to  Hon.  Charles  Carroll  Simms,  as  special  maih 
ter,  to  take  testimony  and  report  his  finding 
of  fact  and  conclusions  of  law.  He  took  and 
reported  such  testimony,  findings,  and  condu- 
sions  September  28,  1918.  The  matter  came  be- 
fore me  on  the  exceptions  taken  by  Creech  to 
that  report  at  the  December,  1918,  term  of  the 
court. 

I  have  given  the  matter  careful  consideration, 
for,  as  said  by  the  late  Chief  Justice  Pope,  de- 
livering the  opinion  in  Ex  parte  Lancaster,  46 
S.  C.  279,  280,  24  S.  B.  195,  197:  "If  there 
is  a  matter  that  more  concerns  Justice  than  an- 
other, it  is  that  duty  of  courts  to  prevent  im- 
position upon  tiie  unfortunate;  and  whenever 
wrongdoing,  such  as  fraudulent  combinations  to 
chill  or  stifle  fair  competition  at  judicial  sales, 
is  made  to  appear,  instantly  a  duty  is  laid  upon 
courts  to  root  it  out,  to  lay  it  bare,  and  to  set 
it  aside.  *  *  *  But,  while  courts  should  be 
stem  in  the  punishment  of  wrong,  they  should 
be  as  fearless  in  the  protection  of  innocence, 
when  such  charge  is  made  without  sufficient 
ground  therefor.*' 

[I]  Mr.  Creech,  in  his  anxiety  to  retain  the 
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possession  of  his  mortgaged  property,  after  re- 
alizing he  had  no  defense  to  the  action  for  fore- 
closure, constmed  his  conversations  with  Rizer 
and  Boynton  as  establishing  the  alleged  agree- 
ments with  them  for  his  protection.  But,  even 
when  supported  as  to  the  promise  by  Boynton 
by  the  testimony  of  Jenkins,  the  testimony  is 
insufficient  to  establish  the  agreements  as 
against  Riser  and  Boynton.  The  alleged  writ- 
ten agreement  does  not  appear  to  have  been 
signed  by  Rizer,  and  the  testimony  is  too  in- 
definite to  show  the  terms  of  the  written  in- 
strument which  Creech  says  he  signed  at  Riz- 
er's  request  in  Barnwell.  I  therefore  overrule 
the  exceptions  to  the  master's  report 

It  is  significant,  as  pointed  out  in  Ex  parte 
Lancaster,  46  S.  O.  280,  24  S.  E.  195,  that 
there  is  no  proof  that  any  single  individual  stood 
ready  at  the  time  of  the  sale  to  pay  one  dollar 
more  for  this  property  than  was  bid  by  Boyn- 
ton, nor  that  any  one  was  deterred  from  bid- 
ding by  the  alleged  agreement  with  either  Rizer 
or  Boynton.  The  mortgagor  had  more  than  a 
year  between  the  commencement  of  the  action 
and  sale  of  the  property,  and  it  does  not  ap- 
pear that  he  had  any  means  to  pay  the  mort- 
gage indebtedness ;  therefore  he  relied  on  Rizer. 

The  point  was  made  on  the  hearing  before  me 
that  the  sale  should  be  set  aside,  and  the  prop- 
erty not  sold  until  after  the  mortgagor  could 
appear  before  the  master  and  see  that  he  was 
only  charged  with  the  true  indebtedness. 

[2, 3]  The  fact  of  some  indebtedness  as  alleged 
in  tiie  complaint,  which  was  upon  a  liquidated 
demand,  was  admitted  by  the  default  to  answer 
Bryson  v.  Whilden,  65  S.  a  467,  32  S.  E. 
558.  It  is  competent  for  the  circuit  judge  to 
grant  relief  in  default  cases,  when  in  chancery, 
with  or  without  reference,  as  he  may  deem  prop- 
er. Johnson  v.  Masters,  49  S.  G.  526,  27  S.  E. 
474.  The  mortgagor  does  not  deny  having  given 
the  notes  and  mortgages,  and  does  not  set  up 
payment,  or  other  defense.  It  was  not  to  be  pre- 
sumed necessary  to  calculate  the  amounts  due 
on  the  notes  and  mortgages  for  his  informa- 
tion. It  was  held  in  Benjamin  v.  Drafts,  44  S. 
C.  430,  435,  436,  22  S.  E.  470,  not  to  be  er- 
ror on  the  part  of  Judge  Eraser  to  make  a  de- 
cree for  foreclosure  and  sale  of  mortgaged  prop- 
erty without  waiting  on  a  reference  to  deter- 
mine the  amounts  due  on  the  mortgages,  and 
their  relative  priorities.  But,  if  error,  it  would 
not  be  a  ground  to  vacate  the  sale,  when  the 
objection  to  the  decree  could  have  been  made 
before  the  sale,  and  the  objection  comes  too 
late  after  the  sale  is  had.  Muckenfuss  v.  Fish- 
bume,  68  S.  G.  44,  46  S.  E.  537. 

The  court  ordering  the  sale  had  jurisdiction 
of  the  subject-matter,  and  all  proper  parties 
were  before  the  court  when  the  order  was 
made. 

[4]  "It  is  undoubtedly  the  policy  of  the  law 
to  maintain  judicial  sales,  whenever  it  can  be 
done  without  violating  principles  or  doing  in- 
justice ;  and  in  this  view  it  is  held  that  a  pur- 
chaser at  such  sale  is  in  no  way  responsible  for 
mere  irregularities  in  the  proceedings,  or  even 
«rror  in  the  judgment,  under  which  the  sale  is 
made."    Tederall  v.  Bouknight,  25  S.  G.  280. 

[5]  It  is  therefore  ordered  that  the  sale  by 
the  master  of  the  premises  ordered  sold  in  this 
action,    made   to    the   respondent,    H.    Grady 


Boynton,  on  sales  day  in  January,  1918,  be,  and 
the  same  is  hereby,  confirmed,  and  that  upon 
production  of  the  master's  deed  and  of  this  or- 
der or  certified  copy  of  this  order,  he  be  let  and 
placed  in  possession  of  such  lands  and  premises. 
It  is  further  ordered  that  the  costs  and  dis- 
bursements in  this  proceeding  be  taxed  against 
the  mortgagor,  Greech,  and  paid  out  of  the  pro- 
ceeds of  sale  in  the  hands  of  the  master. 

Holman  &  Bonlware,  of  Barnwell,  for  ap« 
pellant 

James  SX  Davis,  of  Barnwell*  for  re- 
spondent. 

WATTS,  J.  For  the  reasons  assigned  by 
his  honor,  Judge  Townsend,  it  is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 

Judgment  afilrmed. 

GARY,  G.  J.,  and  HYDRIOK,  FRASBB, 
and  OAOE,  JJ.,  concur. 


012  8.  c.  S5S) 

SMITH  v.  UNION  CENT.  MFB  INS.  OO. 

(No.  10251.) 

(Supreme  Gourt  of  South  Garolina.     July  16, 

1919.) 

JUBT   ^=»14(3)— RiOHT   TO    JUBT    TBIAIr— AO- 
COUMTilVO. 

Where  the  complaint  to  recover  the  halanoe 
due  to  a  life  insurance  agent,  under  a  contract, 
which  intrusted  him  with  collection  of  monoy 
for  the  principal  so  as  to  create  a  fidudaty  re- 
lationship, and  the  itemised  statement  embrac- 
ed 134  items  relating  to  numerous  transactions, 
either  party  was  entitled  to  equitable  account- 
ing, and  plaintifiC  could  not  demand  a  jury  trial 
as  a  matter  of  right. 

Watts  and  Oage,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  W.  P.  Greene,  Spe- 
cial Judge. 

Action  by  Wade  Smith  against  the  Union 
Central  Life  Insurance  Company.  From  a 
ruling  of  the  trial  Judge  that  plaintiff  was 
entitled  to  trial  by  Jury,  defendant  appeals. 
Reversed. 

The  following  Is  the  contract  referred  to 
in  the  opinion: 

The  terms  of  this  contract  to  be  strictly  con- 
fidential. 

This  agreement,  made  this  16th  day  of  March, 
1906,  between  E.  D.  Byers,  General  Agent  of 
the  Union  Central  life  Insurance  Company,  of 
Cincinnati,  Ohio,  party  of  the  first  part,  and 
Wade  Smith,  of  Spartanburg,  in  the  state  of 
S.  C,  party  of  the  second  part 
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agent  fu  the  territory  (olIowinE:  In  S.  C,  when 
not  Is  conflict  with  territorr  asslgiied  exdi> 
sively  to  any  agent,  but  such  territory  la  not 
assJEBed  excIuHirely  to  him. 

That  it  ihall  be  the  duty  of  the  uld  V^rtj 
of  the  second  part  to  lolidt  and  procure  per- 
sons to  be  Insured  with  the  said  company,  and 
to  collect  and  pay  over  premiums  to  the  said 
part;  of  the  Brat  part,  for  such  insuranee  when 
effected. 

This  appointment  Is  on  the  following  condi- 
tions, which  are  agreed  to  by  the  parties  hereto: 

Xirst  Said  party  of  the  second  part  agrees 
to  thoronghly  canvass  the  territory  hereby  bb- 
Higned  to  hiia.  and  shonld  he  fail  to  organize 
the  territory  within  reasonable  time,  snch  por- 
tione  of  it  as  are  onorganlzed  or  from  which 
be  fails  to  sectire  a  reaeonable  amount  of  bnsl- 
nesa  shall  be  relinQuished  to  said  party  of  tha 
first  part. 

Second.  Said  party  of  the  second  part  ahall 
solicit  applications  exclusively  for  the  Union 
Central  Llfs  Insurance  Company,  and  ahall 
devote  his  partial  time  to  the  bnsinesa  of  said 
agency.  He  ahall  be  governed  strictly  by  the 
mlea  and  regulations  of  said  company,  as  set 
forth  In  the  Rate  Book  and  Agents'  Mannal, 
and  also  by  the  instrnctions  which  he  may 
from  timo  to  time  receive  froctt  aaid  company 
or  from  said  party  of  the  first  part 

Third,  ^e  said  party  of  the  second  part  shall 
keep  regular  end  accurate  records  of  all  trani 
actions  for  account  of  said  party  o(  the  first 
part  and  shall  on  the  lat  day  of  each  month, 
or  oftener  if  required,  transmit  to  said  party 
of  the  Grat  part  a  detailed  report  In  full,  em- 
bracing every  item  of  bnainess  done  by  or 
through  him  up  to  and  including  the  day  of 
making  said  report;  remitting  in  full  all 
eys  or  notes  which  have  been  collected, 
premiam  notea  and  renewal  receipts  past  dae 
and  nnpaid  at  date  of  making  said  report 
be  returned  therewith ;  also  all  policies  on  hand 
and  not  delivered  within  thirty  days  from  thdr 
respective  dates  must  be  returned  to  said  pari? 
of  the  fitBt  part,  said  party  of  the  second  part 
charging  himself  with  the  expense  of  the  med- 
ical examiner's  fees  on  all  policies  so  returned, 
which  have  been  Issued  on  the  plan  applied  for. 
Said  report  shall  show  a  list  of  all  polidea  re- 
maining on  hand  at  date  of  aaid  report  and 
why  they  are  retained.  It  Is  expressly  stipnlat- 
ed  and  agreed  between  the  parties  hereto  that 
in  case  the  said  party  of  the  second  part  ahall 
neglect  to  remit  said  funds  In  full,  or  hold  any 
policies,  receipts  or  notes  belonging  to  said  com- 
pany which  should  have  been  reported  upon 
and  transmitted  to  the  said  party  of  the  first 
part,  or  if  said  party  of  the  second  part  shall 
fail  to  remit  said  funds,  or  withhold  any  poli- 
cies, receipts  or  notea  after  they  shall  have 
been  demanded  from  him  by  said  party  ol  lirst 
part,  then  In  such  case  all  daims  whatsoever 
accrued  or  to  accrue  under  this  agreement  to  . 
said  party  of  the  second  part  shall  be  forfeited 
to  said  party  of  the  first  part  onconditloually. 

Fourth.  AH  booka  of  aeconnt,  documents  and 
paper*  connected  with  the  business  shall  be  the 
property  of  said  company,  and  at  all  times  open 
to  the  inspection  of  said  party  of  the  first  part. 


The  compensation  tor  said  services  Is  to  be  ■ 
commission  upon  the  premlnms  of  the  insurance 
effected  with  said  company  by  or  throagh  th« 
procorement  of  said  party  of  the  second  pan, 
and  such  coamisslon  shall  be  paid  to  him  by 
said  party  of  the  fint  part  according  to  the  fol- 

TABLD  or  RATBS  C»>  OOBIHI33ION. 


Kinds  ol  FoUolSS, 


All  nsular  Ulfl  and  : 
Rata  Undowmeat  F 
Dies   

All  Regular  UU  aad  : 
Rate  Kadowm't  t 
with  20  AuDUftl  Parm'ts 

All  Reeular  lita  and  Llfs 
RUB      Endowm't      Pol'i 

All  RcRular  Life  and  Life 
Rate  Badowm't  Pol'i 
with  ID  AniLusl  Paymts 

Straight  Enduwinant  Pol- 
icies with  20  or  mors 
Annual   Paymenta 

StralEht  Endowment  Pol- 
icies with  U  AanuBl 
ParmeDts    

Straight  BndawineDt  PoN 

PaymenW    

Lite  Annuity   PoUclSB.  B) 

Annual    Payments 

Life   Annultj    Pd11c1«,   10 

Return  Premium  Bettle- 
ment  FoUclw,  10  Annu- 

Term    Policiee. .'.".'!.'.'.".'.'.' 

Pure  Endowmeata  sad 
Children's    BDdowments 

AnnultloB    

SInelfl  Premium  Potlclea, 
either    UU    or    Endow- 

7or  Collecting  Premlui 
upon    bualness    done   by 
other    Agents 


m 


CommisslanB  shall  accrue  only  as  the  pre* 
miums  or  premium  notes  are  paid  to  the  said 
party  o(  the  first  part  in  caah  ;  and  commis- 
sions on  polidea  other  than  as  above  enumerated 
shall  be  fixed  by  the  said  party  of  the  Qrat  part 
It  the  time  of  issue. 

When  notea  are  taken  in  payment  for  pre- 
miums, no  commission  shall  accrue  until  such 
notea  are  paid  in  cash,  and  if  notes  are  not  paid 
when  due  they  must  be  rstutned  to  said  party 
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of  tbe  first  part,  said  party  of  the  second  part 
charging  himself  with  the  net  term  insurance 
for  time  policy  was  in  force. 

On  business  written  prior  to  January  1, 
1906,  the  said  Wade  Smith  shall  receive  nine 
renewals  of  2^  per  cent.,  less  the  number  of 
renewals  he  has  already  received.  Only  nine  re- 
newals will  be  paid  on  any  business.  Settle- 
ments must  be  taken  on  company's  notes  for 
premiums  unless  specifically  agreed  to  otherwise 
by  party  of  the  first  part.  Renewals  on  any 
business  can  be  held  by  party  of  the  first  part 
to  cover  any  indebtedness  of  party  of  the  sec- 
ond part  to  the  company. 

This  contract  is  made  and  entered  into  with 
the  understanding  that  the  company  reserves 
to  itself  the  right  to  readjust  the  same  to  con* 
form  to  any  laws  which  have  been  passed,  or 
which  may  be  passed,  affecting  the  compensation 
which  life  insurance  companies  may  be  permit- 
ted to  pay  their  agents. 

The  expenses  for  medical  examination,  except 
as  above  provided,  shall  be  paid  by  the  said 
party  of  the  first  part  No  other  charges  shall 
be  allowed,  except  by  special  agreement. 

All  necessary  stationery,  blanks  and  cireolaTa 
will  be  supplied  by  said  party  of  the  first  part. 

The  authority  of  said  party  of  the  second 
part  shall  extend  no  further  than  herein  stated; 
be  shall  not  make,  alter,  or  discharge  any  con- 
tracts, or  waive  forfeitures;  he  shall  receive 
no  further  remuneration  than  as  hereinbefore 
stated. 

The  said  party  of  the  second  part  agrees  to 
furnish  and  maintain  with  the  said  party  of 
the  first  part  a  sufficient  and  satisfactory  bond 
in  the  sum  of  $500,  waived  temporarily. 

In  case  said  party  of  the  second  part  fails 
to  comply  with  any  of  the  conditions,  duties, 
and  obligations  under  this  agreement,  or  to  con- 
duct his  business  in  a  satisfactory  manner,  then 
the  said  party  of  the  first  part  may  at  his  op- 
tion terminate  this  agreement.  Otherwise  it 
shall  continue  in  force  for  nine  years  from  date 
hereof.  This  agreement  may  be  terminated  by 
either  party  at  any  time  by  giving  five  days' 
notice. 

The  said  party  of  the  second  part  shall  make 
no  rebates,  either  directly  or  indirectly,  and  any 
violation  of  this  clause  will  render  this  con- 
tract null  and  void. 

In  testimony  whereof,  the  parties  hereto  have 
set  their  hands  and  seals,  this  15th  day  of 
March,  1906. 

This  contract  la  executed  in  triplicate.  All 
former  contracts  are  hereby  abrogated. 

E.  D.  Byers,  Oen.  Agt     [Seal.] 
Wade  Smith.  [Seal.] 

Witnesses:  B.  D.  Angelo. 

The  following  Is  the  first  sheet  of  the  items 
of  account: 

Sheet  No.  1. 
.    Mr.  Wade  Smith,  in  account  with  B.  D.  Byers, 
Qenl.  Agt.  Union  Central  Life  Ins.  Co. 

Items  he  should  have  credit  for. 

1907. 
t-14-e7-^omm.   Byrd,   no   credit   giv- 
en     11607 

8-14-07— ComuL  Willard,  no  credit  giv- 
en        USt 

t-14-07— Net   prm.   Lawton,   no   credit 

given    • 76  65 

|1M  06 


Amonnt  brought   forward «•••••••• 

1908. 
S-  6-08— Error   comm.    Harriaon   56% 

instead  of  60% $   8  18 

9-80-08— Error   comm.   Burnetta 0  40 

11-10-08— Error  comnL  Wingo 0  90 

1909. 

8- 5-09— Error  comm.  Finch $   8  84 

6-81-09— Error  comm.  Wall  No.  868995, 

only  credtd.  at  $68.00 10  60 

5.20-00— Net   prm.   GoneU   No.  864988, 

paid    In   cash 86  88 

6-14-09— Return   Clark   No,  865976.   no 

credit    given .....112  06 

6-26-09— Error    comm.    DuPre 1  56 

9-15-0^— Net  prm.  Weber,  no  credit  giv- 
en     n4o 

9-  1-09— Error   comm.   McDowell 8  88 


1104  01 


$  44a 


1910  Aoot    See  other  sheet. 

1911  Acet   Byen  won't  give 

statement    ol^ 


6117  OS 


1918. 

4- 8-18— Snd    term    Prultt |1176 

4.  0-18— 2nd  term  Bishop  No.  876810  * 

876811     ^    4  98 

8- 9-12— Error  comm.  Morgan 0  60 

4-12-20— Error  comm.  McAbee,  2  poli- 
cies      la 

4-20-12— Error     comm.     Murph,     two 

term    policies 7  70 

8-  6.12-Brror  comm.  West  No.  416821     1  74 

18-28-12— Error    comm.    Howell 0  57 

9-20-12— Net  prm.  West,  Howell, 
Moseley,  Co.  pd.  this  from 

renewals    66  60 

0-90-12— Error  comm.  Davis,  60%  In- 
stead   of   46% 118 

10-  5-12— Error  comm.  Cox  No.  419811 

A    420671 14  65 

1120  or 

1918. 

1-28-18— Balance   net   prm.    Reld,   no 

credit    given I  76  00 

8-11-18— Net    prm.     Bumette,     cheek 

given   tor    this 16  38 

U-   -12— Comm.     Johnson     note^     no 

credit    given 14  84 

4-  8-12— Error    comm.    Tlnslej    and 

Smith 8  60 

6-28-12— Error    oomm.    Qosnell 1  86 

7-27-18— Net  prm.   Boyter U  04 

9-80-18— Net  prm.  Hammett,  Co.  paid 

this  from   renewals 48  84 

7-81-18— Net   prm.    Powell,   Co.    paid 

this  from  renewals 10  84 

8-  8-12— Waters  deposit  in  bank,   no 

credit    given 90  00 

10-  7-18— Net    prm.    Foster,    paid    by 

com.   from   renewals 88  67 

0- 0-12— Net  prm.   Brown 16  77 

10-  7-IS— Net  prm.  Lee,  com.  paid  tor 

this    from    renewals 18  66 

8-86-18— Net  prm.  Caldwell,  com.  paid 

for   this  from  renewals....   61  SO 

8-26-18— Net   prm.    Lipscomb 8100 

8-25-18 — ^Net  prm.   Mabry,   com.   paid 

this  from  renewals 17  75 

1912— Comm.    Morgan    written    by 

Howard    Chapman. •.....••.     9  78 

8477  21 

Grand  total  all  years  1907,  1908,  1909. 

1912   A  1918 IS58  49 

Mr.  Smith  wishes  credit  given  for  the  dlCTerence 

between  Term  Ins.  and  net  prm.  paid  Company  on 

1-26-07  Waddell  policy. 
Mr.  Smith  wishes  an  explanation  on  the  tollow- 

ing: 

6-11-18— What  policies  does  UUa  cov- 
er      $  88  00 

6-17-18— Term  on  Hammett 8  08 


SMITH  V.  tJN10»"CENT.  Ut'E  INS.  00.  833 

(9»  S.B.) 

Bumaf  &  Osborne  and  I.  A*  Phlfer,  all  of  f  not  on«  for  the  recovery  of  mohey  only,  but 

that  it  is  really  and  in  effect  an  action  for  an 
accounting,  and  for  the  recovery  of  such  amount 
aa  may  be  found  due  upon  the  accounting. 
♦  •  *  My  opinion^  from  the  inspection  of  the 
pleadings  and  papers  usedl  tefore  me  at  the 
hearing^  and  the  statements  of  oowtsel  as  to 
what  is  involved,  U  that  the  case  could  best 
he  tried  by  a  referee,  and  that  U  is  a  difficult 
4)ase  for  a  jury  to  pass  upon  intetligentlyt  on 
account  of  the  large  number  of  items  in  the 
disputed  account  On  this  account  I  would  re- 
fer the  case,  if  I  were  not  impelled  to  the  con- 


Spartanburg,  for  appellant 

John  Gary  Evans*  of  Spartanburg,  for  re- 
spondent^ 

GABY,  G.  J.  This  is  an  appeal  from  the 
ruling  of  his  honor,  the  presiding  Judge,  that 
the  plaintiff  is  entitled  to  a  trial  by  Jury. 

The  allegations  of  the  complaint,  material 
to  the  question  involved,  are  as  follows: 

'That  on  or  about  the  15th  day  of  Biarcb, 


1906,  the  plaintiff  entered  into  a  contract  with  ,  elusion,  that  the  plaintiff  is  entitled  to  a  jury 
B.  D.  Byers,  general  agent  of  Union  Central  trial  of  the  case,  as  a  matter  of  right  •  ♦  ♦ 
Life  Insurance  Company,  by  the  terms  of  which  i  The  court  has  held  that  the  length  of  such  an 
contract,  among  other  things,  tibe  plaintiff  was  |  account  will  not  give  the  trial  judge  authority 
to  BOlidt  and  write  insurance  for  the  Union  (  to  refer  Buch  a  case.  Smith  v.  Bryce,  17  S.  O. 
Central  Life  Insurance  Company,  for  a  period  |  539.  •  «  •  i  am  therefore  of  the  opinion, 
of  nine  years,  and  as  part  compensation  for    under  the  authorities  as  I  understand  them. 


plaintiff's  services  he'  was  to  receive  a  certain 
per  cent  of  the  first  year's  premiums  on  all 
policies  written  by  plaintiff,  and  as  a  further 
compensation,  plaintiff  was  to  receive  a  certain 
per  cent,  of  renewal  premiums  on  the  policies 
for  a  period  of  nine  years,  to  wit,  nine  renewals 
on  each  policy.  The  rate  of  commission  which 
plaintiff  was  to  receive  and  the  time  for  which 
he  was  to  receive  the  renewals  are  more  fully 
set  forth  in  the  contract 

'That  the  plaintiff  entered  upon  his  duties  as 
agent  of  the  defendant  company,  and  wrote  a 
large  number  of  policies,  of  whidi  policies  a 
large  number  are  now  in  force,  but  the  defend- 
ant company  has.fiuled  and  refused  to  account 
to  the  plaintiff  for  the  commissions  and  for  re- 


that  the  action  is  one  for  the  recovery  of  money 
only,  and  that  I  cannot  refer  tlie  case,  without 
the  consent  of  both  parties;  and  therefore  a 
jury  trial  must  be  had.  Both  motions  are  there- 
fore overruled,  for  the  reason,  as  indicated,  thai 
I  have  no  authority  under  the  law  to  grant 
them,  and  not  from  the  standpoint  of  the  exer- 
cise  of  discretion,  I  have  in  the  matter,** 

There  are  two  reasons  why  his  honor,  the 
presiding  Judge,  erred  in  ruling  that  the 
plaintiff  was  entitled  to  a  trial  by  Jury:  In 
the  first  place,  the  fact,  as  shown  by  the  con- 
tract, that  the  plaintiff  as  agent  was  intrust- 
ed with  the  collections  of  money  for  the  bene- 
newalB  doe  plaintiff  under  the  terms  of  the  con- 1  fit  of  his  principal  created  a  fiduciary  rela- 
tract  heretofore  "referred  to  and  made  a  part  of  ^^^^  between  them,  and  entitled  either  of 
this  complaint  and  defendant  company  has  fail- '  .- ^^  .  f«„«v^  4*,^  1«„4*«kia  «4^  ^#  ^y.^  ^^^^ 
ed  and  refused  to  give  plaintiff  proper  credit '  l^®*"  *^  ^7^^®  ^^  equitable  aid  of  the  court 
for  large  sums  of  money  turned  over  to  de- !  ^^  ^^^  ^'  ^  accounting.  And,  hi  the  sec- 
fendant  by  plaintiff.'*  -  ond  place,  the  accounts  are  so  complicated 

i  that  a  trial  by  Jury  would  not  afford  ade- 

The  prayer  of  the  complaint  is  fpr  Judg- !  Q^ftte  relief. 

ment  in  the  sum  of  $4,639.39.  j     Our  conclusions  are  sustained  by  the  fol- 

Ih  order  to  understand  fully  the  nature  I  lowing  authorities:    Kerr  v.  Steamboat  Co., 

of  the  account  it  will  be  necessary  to  refer  !  Cheves  Bq.  189 ;    Devereux  v.  McCrady,  48 


to  the  contract,  which  will  be  reported  in 
full. 
The  defendant  demanded  an  itemized  state- 


S.  C.  133,  24  S.  E.  77j  Price  v.  Middleton,  75 
S.  C.  105,  55  S.  B.  156 ;  Trump  v.  Mikell,  105 
8.  C.  230,  89  S.  £).  645,  and  cases  cited;  Rain- 


ment  of  the  account,  whereupon  the  plain- 1  ^ater  v.  Bank,  108  S.  C.  206,  93  S.  £.  770 ;  4 
tiff's    attorneys   served    several    typewritten  •  Pom.  Eq.  Jur.  fi  1421,  and  note. 
sheets  of  paper,  embracing,  in  all.  about  134       The  case  of  Devereux  v.  McCrady,  46  S.  C. 
separate  items,  involving  transactions  in  re- ,  188,  24  S.  B.  77,  in  which  Mr.  Chief  Justice 
latlon  to  various  insurance  policies  issued  I  Mclver,  who  wrote  the  opinion,  in  Smith  v. 


upon  the  lives  of  numerous  persons.  As  an 
illustration  of  the  general  character  of  the 
account,  it  will  only  be  necessary  to  refer  to 
sheet  No.  1,  which  will  be  reported. 

The  reasons  assigned  by  his  honor,  the  pre- 
siding Judge,  are  thus  stated  in  his  order: 

"This  matter  comet  before  me  upon  a  motion 
made  by  the  d<>fendant:  First,  to  transfer  this 
case  from  calendar  No.  1  to  calendar  No.  2  for 
trial  and  disposition  on  that  calendar  by  the 
court,  or  by  reference;  and,  second,  for  an  or- 
der referring  it  to  the  master.  The  motions 
are  resisted  on  the  part  of  the  plaintiff  upon 
Ihe  ground  that  this  is  an  action  for  the  recov- 
ery of  money  ouly,  and  is  properly  on  calendar 
No.  1  for  trial  by  a  jury.     The  contention  on 


Bryce,  17  S.  C.  538,  dissented,  shows  that  the 
rule  announced  in  the  last-mentioned  case 
is  not  applicable.  In  the  case  of  Devereux 
V.  McCrady  the  court  quoted  with  approval 
the  following  language  of  Mr.  Pomeroy  in  his 
work  on  Equity  Jurisprudence,  vol.  3,  p.  472, 
§  1421: 

"The  instances  in  which  the  legal  remedies 
are  held  to  be  inadequate,  and  therefore  a  suit 
in  equity  for  an  accounting  proper  are:  (1> 
Where  there  are  mutual  accounts  between  the 
plaintiff  And  the  defendant,  that  is,  where  eacb 
of  the  two  parties  has  received  and  paid  on  thr 
account  of  the  other;  (2)  where  the  account! 
are  all  on  one  side,  but  there  are  drcumstanc* 
es  of  great  complication,  or  difficulties,  in  tL^ 


the  part  of  the  defendant  is  that  the  cause  is  |  way  of  adequate  relief  at  law;    (3)  where  a 
99  S.E.-53 
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fiduciary  relation  exists  between  the  parties, 
and  the  dnty  rests  upon  the  defendant  to  render 
an  account." 

The  court  also  quoted  with  approval  the 
foUowing  language  of  Chancellor  Harper, 
in  Kerr  y.  Steamboat  Co.,  Cheves  Eq.  page 
194: 

"Though  it  may  not  be  easy  to  define,  by  a 
general  rule,  the  class  of  cases  in  which  a  bill 
mil  lie  for  an  account,  yet  I  think  there  can  be 
lio  doubt  with  respect  to  the  present  one. 
fhat  an  equitable  jurisdiction  exists,  in  case  of 
/omplex  and  intricate  accounts,  between  what- 
ever parties,  though  an  action  might  be  main- 
tained at  law,  and  though  no  discovery  be  need- 
ed, the  authorities  have  settled  beyond  ques- 
tion. Such  is  the  conclusion  of  Justice  Story, 
whose  work  was  cited  in  argument." 

In  oonnectioD  with  the  language  Just  quot- 
ed, we  desire  to  call  special  attention  to  the 
words  of  his  honor,  the  presiding  Judge, 
which  we  have  Italicized,  to  show  that  he 
refused  the  reference  solely  on  the  ground 
that  he  did  not  have  the  power  to  order  it 
The  practical  effect  of  sustaining  the  order 
refusing  the  reference  Is  to  hold  that  a  refer- 
ence cannot  be  ordered  in  any  case  involving 
an  account,  as  It  will  be  difficult  to  find  a 
case  in  which  the  account  Is  more  complex,  as 
well  as  involving  a  fiduciary  relation. 

The  case  of  Devereux  v.  McCrady,  46  S.  O. 
133,  24  S.  E.  77,  is  cited  with  approval  in 
Sigwald  V.  Bank,  74  S.  C.  473,  65  S.  E.  109; 
Price  V.  Middleton,  75  S.  C.  105,  55  S.  E.  156, 
and  Construction  Co.  v.  Manufacturing  Co., 
78  S.  C.  169,  58  S.  EL  765.  In  the  case  of 
Price  V.  Middleton  the  court  uses  the  follow- 
ing language,  in  construing  the  case  of  Smith 
V.  Bryce,  17  S.  C.  538: 

"Equity,  it  is  true,  cannot  take  Jurisdiction 
of  an  ordinary  action  at  law  on  an  ordinary 
account,  merely  because  the  trial  will  involve 
many  items.  Smith  v.  Bryce,  17  S.  C.  538. 
But  this  cannot  be  regarded  as  an  ordinary  ac- 
tion at  law  on  an  account,  as,  for  instance,  an  ac- 
tion by  a  merchant,  on  a  single  account  against 
his  customer,  for  there  the  charges  and  credits 
may  be  readily  established  by  simple  proof  of 
the  books,  or,  at  most,  of  the  items  by  one  or 
two  persons,  and  the  subtraction  of  one  from 
the  other  establishes  the  balance.  Here  the 
rights  of  the  parties  can  only  be  determined  by 
an  accounting  of  the  entire  export  business, 
probably  involving  many  transactions  in  for- 
eign countries  and  possibly  requiring  evidence 
from  those  countries;  and  even  when  the  books 
are  proved,  and  the  correctness  of  the  items 
established,  intricate  complications  and  state- 
ments will  be  requisite  to  ascertain  the  bal- 
ance of  profit  for  each  year.  No  argument  is 
necessary  to   show  that  the   performance  of 


such  a  tax  could  not  be  expected  from  a  Jury, 
with  the  opportunity  which  an  ordinary  trial 
affords.  To  require  that  it  he  attempted  tcould 
not  only  make  a  ju$t  fudffment  extremely  im- 
probable, hut  would  tend  to  bring  trial  by  jurp 
into  disrepute^'    (Italics  added.) 

This  language  of  Mr.  Justice  Woods  eliows 
clearly  that  his  construction  of  the  case  of 
Smith  V.  Bryce,  17  S.  C.  538,  Is  very  different 
from  that  announced  by  his  honor,  the  cir- 
cuit Judge.  See,  also,  McCabe  &  Ca  ▼.  Colle- 
ton Co.,  106  S.  a  25,  90  S.  E.  161. 

The  rule  is  thus  stated  in  1  Corpus  Jiiri8» 
621,  622: 

"Courts  of  equity  have  Jurisdiction  over  all 
trusts,  for  the  purpose  of  compelling  an  ac> 
counting;  and  the  existence  of  any  confiden* 
tial  or  fiduciary  relation  ia  sufficient  to  invoke 
such  jurisdiction,  whenever  the  duty  arinns 
out  of  such  relation  rests  upon  one  of  the  par- 
ties to  render  an  account  to  the  other.  This 
rule  is  not  restricted  merely  to  express  tms* 
tees,  but  applies  equally  to  trusts  created  by 
implication  of  law." 

In  1  R.  C.  L.  p.  222,  it  is  said: 

"As  courts  of  equity  now  entertain  concur- 
rent Jurisdiction  with  the  courts  of  law  in  mat- 
ters of  account,  a  decision  as  to  the  proper 
tribunal  must,  as  a  rule,  be  governed  by  consid- 
erations of  convenience  and  adequacy;  and  this 
is  determined  by  the  facts  pertaining  to  each 
individual  cause  of  action  and  the  relief  sought.** 

And  on  page  223  of  the  same  volunfe,  we 
find  the  following: 

"That  there  are  complicated  accounts  is  ordi- 
narily a  good  reason  for  a  court  of  equity  tak- 
ing Jurisdiction  of  matters  of  accounting,  al- 
though they  are  all  on  one  side." 

The  principles  announced  in  Smith  ▼. 
Bryce,  17  S.  C.  538,  are  in  entire  accord  with 
the  foregoing  authorities,  but  the  fbcts  were 
very  different  from  those  In  the  case  under 
consideration. 

The  principle  announced  in  Wilson  v.  York, 
13  S.  C.  299,  21  S.  E.  82,  is  in  no  respect 
whatever  at  variance  with  our  conclusion  in 
the  present  case.  In  Wilson  v.  York,  supra, 
a  previous  order  had  been  made  by  a  drcait 
Judge  that  the  plaintiff  was  entitled  to  a 
trial  by  Jury ;  therefore  a  succeeding  circuit 
Judge  did  not  have  the  power  to  change  that 
order.  E^irthermore,  although  the  account 
in  that  case  was  lengthy,  there  was  no  com- 
plexity in  it 

Reversed. 

HYDRICK  and  FRASER,  JJ.,  concur. 
WATTS  and  GAGE.  JJ.,  dissent 
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LORICK  &  LOWRANCB,  Inc,  v.  HESLEP 
et  aL    (No.  10225.) 

(Supreme  Court  of  South  Carolina.     July  14, 

1919.) 

AcnON    ^=>50<9)-~JOINDEB    —    Pabtnebship 

AND  Individual  Liabilitt. 

Two  causes  of  action,  the  first  alleging  goods 
sold  to  defendants  as  partners,  and  the  other 
alleging  goods  sold  to  <me  defendant,  to  be  used 
in  a  building  being  constructed  by  the  two  de- 
fendants, relate  to  the  same  transaction  and 
state  causes  of  action  in  both  of  which  both  de- 
fendants are  interested  so  that  they  could  be 
properly  joined  under  Code  Civ.  Proc  1912,  { 
21& 

Appeal  from  Richland  County  Court;  M.  S. 
Wlialey,  Judge. 

Action  by  Lorick  &  Lowrance,  Incorporat- 
ed, against  J.  C.  Heslep  and  W.  R.  Harbeck, 
as  partners  and  W.  R.  Harbeck  Individually. 
Order  sustaining  demurrer  to  the  complaint 
and  dismissing  the  complaint,  and  plaintiff 
appeals.    Reversed. 

D.  W.  Robinson,  of  Columbia,  for  appellant 
Nelson  &  Grettys,  of  Columbia,  for  respond- 
ents. 


WATTS,  J.  This  is  an  appeal  from  an  or- 
der sustaining  demurrer  and  dismissing  com- 
plaint, by  his  honor.  County  Judge  Whaley. 

The  demurrer  was  on  the  ground  that  the 
first  cause  of  action  affects  both  of  the  de- 
fendants, and  the  second  cause  of  action  does 
not  affect  defendant  Heslep,  and  the  further 
ground  that  the  causes  of  action  are  incon- 
sistent. After  entry  of  Judgment  plaintiff 
appealed. 

Exceptions  1  and  2  are  as  follows: 

"(1)  His  honor,  M.  S.  Whaley,  erred  in  rul- 
ing that  the  second  cause  of  action  set  forth 
in  the  complaint  does  not  affect  Heslep  at  all, 
the  same  being  erroneous  in  that  said  Heslep, 
and  the  partnership  of  Heslep  &  Harbeck,  were 
and  are  directly  interested  in  ascertaining  and 
determining  who  was  primarily  liable  to  the 
plaintiff,  and  the  order  of  liability,  if  any,  by 
and  among  the  different  defendants. 

"(2)  His  honor  erred  in  holding  and  ruling 
that  the  two  causes  of  action  set  forth  in  the 
complaint  could  not  be  joined.** 

The  causes  of  action,  as  set  out  in  the  com- 
plaint, are  based  on  the  same  transaction, 
and  fall  within  the  language  and  spirit  of  the 
Code  of  Civil  Procedure,  {  218.  The  com- 
plaint alleges  that  the  goods  were  furnished 
under  the  authority  of  Harbeck,  but  furnish- 
ed to  and  for  the  use  of  a  partnership  com- 
posed of  both  defendants.  If  plaintiff  should 
fall  to  make  good  its  allegation,  the  authori- 
ty of  Harbeck  for  the  purchase  on  his  credit 
as  an  Individual,  then  the  partnership  would 
be  liable  at  least  for  the  value  of  the  sup- 
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plies  and  materials  which  it  received,  or 
used,  in  an  implied  contract,  for  there  Is  no 
doubt  that  both  defendants  were  erecting  a 
building  for  the  University  of  South  Caro« 
Una,  in  some  capacity,  and  the  supplies  and 
material  were  actually  furnished  by  the 
plaintiffs  and  received,  either  as  a  partner^ 
ship,  composed  of  Heslep  and  Harbeck,  or  on 
the  individual  account  of  Harbeck.  The  com- 
plaint by  its  two  causes  of  action  alleges  that 
the  defendants  are  individually  and  jointly 
liable.  The  plaintiffs*  supplies  and  material 
have  been  advanced  and  used,  and  they  set 
out  causes  of  action  arising  out  of  the  same 
transaction,  and  are  entitled  to  a  trial,  to  de- 
termine whether  there  is  a  partnership  be- 
tween the  defendants  which  is  Uable,  or 
whether  the  material  and  supplies  were  pur- 
chased imder  the  authority  of  Harbeck,  and 
used  for  his  benefit  and  charged  to  him  in- 
dividually. Both  defendants  are  interested  in 
each  cause  of  action. 

The  defendants  admit,  by  their  demurrer, 
that  they  obtained  and  used  the  materials 
and  supplies,  and  plaintiffs  have  stated  a 
cause  of  action  in  its  effort  to  collect  a  just 
claim,  and  wants  a  judgment,  either  against 
the  partnership  or  the  IndividuaL  The  bur- 
den is  on  the  plaintiffs  to  show  the  truth  of 
its  allegations.  The  defendants  received  the 
supplies  and  material,  and  some  one,  or  both 
of  them,  ought  to  pay  therefor,  and  the  ex- 
ceptions must  be  sustained,  and  order  ap- 
pealed from  reversed.  This  renders  it  unnec- 
essary to  consider  the  other  exceptions. 

Order  appealed  from  reversed. 


GARY,  C.  J.,  and  HYDRICK.  FRASER^ 
and  GAGE,  JJ.«  concur. 


(112  S.  C.  200) 

DONALDSON  v.  TEMPLE.    (No.  10240.) 

(Supreme  Court  of  South  Carolina.     July  14, 

1919.) 

1.  MoBTOAGES  ^=»608%— Deed  Intended  as 
MoBTOAOE— Relief— Rental  Value. 

Where  defendant  rightfully  went  into  pos- 
session, under  a  deed  intended  as  a  mortgage, 
but  failed  to  improve  the  property  as  agreed, 
the  purpose  of  the  transfer  being  to  secure  the 
defendant  for  money  to  be  spent  in  making  im- 
provements, thereby  causing  plaintiff  to  lose  a 
good  tenant  and  the  property  to  deteriorate, 
the  court,  on  declaring  the  deed  a  mortgage, 
properly  diarged  defendant  with  the  rental  value 
of  the  property. 

2.  MOBTGAOES   ^=»608Mi—DSOLABINO  DEED  A 

MoBTGAGE— Relief. 

Where  defendant  went  into  possession  of  a 
hotel  building  under  a  deed  and  failed  as  agreed 
to  advance  money  for  repairs  and  improvements, 
and  in  the  management  of  the  same  bought  fur- 
niture, the  court,  on  declaring  the  deed  a  mort- 
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gage,  properly  refused  to  allow  defendant  a 
monthly  rental  for  the  fumitore;  plaintiff  hav- 
ing lost  a  good  tenant  through  defendant's  fail- 
ure to  advance  the  money  for  the  repairs  and 
improvements. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County ;  S.  W.  G.  Shipp  and  R.  W. 
Memmlnger,  Judges. 

Action  by  Katie  F.  Donaldson  against  L. 
W.  Temple.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Gibson  &  Muller,  of  Dillon,  and  L.  D.  Llde, 
of  Marion,  for  appellant. 

Townsend,  Rogers  &  McLaurln,  of  Ben- 
nettsvllle,  for  respondent. 

ERASER,  J.  T14s  Is  an  action  to  have  a 
deed  absolute  on  its  face  declared  to  be  a 
mortgage  for  an  account  of  the  rents  and 
profits  and  to  redeem. 

The  plaintiff  alleged  that  she  was  the 
owner  of  a  lot  of  land  in  the  town  of  Dil- 
lon, on  which  was  situated  a  house  used  as 
an  hotel;  that  the  defendant  had  a  mort- 
gage upon  the  premises ;  that  she  had  a  bar- 
gain for  a  lease  of  the  hotel  property  with 
one  C.  M.  Pooser;  that  the  plaintiff,  the  de- 
fendant, and  Mr.  Pooser  signed  a  contract 
for  the  lease  of  the  hotel  property  on  the 
condition  that  the  hotel  property  should  be 
Improved  to  the  extent  of  $1,800,  the  money 
for  the  Improvements  to  be  furnished  by  the 
defendant ;  that,  in  order  to  fully  secure  the 
defendant  for  his  then  existing  debt,  the  sum 
to  be  advanced,  and  certain  other  debts  of 
the  plaintiff,  which  the  defendant  was  to 
take  up,  the  plaintiff  made  the  deed  in  ques- 
tion and  turned  over  the  property  to  the  de- 
fendant with  full  power  to  manage  the  same ; 
that  the  defendant  fraudulently  refused  to 
furnish  the  money  necessary  for  the  repairs, 
and  in  consequence  thereof  Mr.  Pooser  sur- 
rendered his  lease,  and  no  other  satisfactory 
tenant  had  been  found.  In  the  efforts  to 
manage  the  hotel.  It  was  found  necessary 
to  put  new  furniture  in  the  hotel.  This  fur- 
niture the  defendant  purchased,  and  claimed 
a  monthly  rental  of  the  furniture  at  so  much 
a  month. 

On  the  trial  of  the  cause  the  deed  was  de- 
clared to  be  a  mortgage.  The  questions  on 
this  appeal  are  in  reference  to  certain  items 
of  the  account,  and  will  be  considered  in 
their  order. 

[1]  I.  The  defendant  complains  of  error  in 
allowing  rental  value  instead  of  rents  actu- 
ally received.  The  appellant  claims  that, 
when  the  circuit  decree  found  that  the  ap- 
pellant was  rightfully  in  possession,  he  was 
accountable  only  for  rents  actually  received. 
It  is  true  that,  when  one  is  rightfully  in 
possession,  he  is  liable  only  for  rents  actu- 
ally received.    This,  however,  is  not  absolute. 


Where  one  is  in  willful  default,  he  may  be 
charged  with  rental  value.  See  Pomeroy's 
Equity  Jurisprudence,  voL  8,  {  1216.  In 
this  case  the  plaintiff  lost  a  good  tenant  and 
the  property  deteriorated  because  the  de- 
fendant willfully  refused  to  make  the  im- 
provements his  contract  required.  There 
was  no  error  here. 

[2]  II.  The  error  alleged  in  the  second  and 
third  exceptions  is  the  failure  of  the  trial 
court  to  allow  the  monthly  rent  of  the  fur- 
niture. The  defendant  had  ample  security 
for  all  the  money  he  should  advance  for  the 
plaintiff.  The  trial  court  allowed  the  money 
advanced  and  interest  thereon,  and  this  was 
certainly  all  he  had  a  right  to  recover. 
There  was  no  error  here. 

III.  The  fourth  and  last  exception  com- 
plains of  error  in  allowing  $75  instead  of 
$150  for  repairs.  The  testimony  fully  sus- 
tains the  finding  of  $75,  and  there  was  no 
error  here. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HTDRICBC,  WATTS, 
and  GAGE,  JJ.,  concur. 


on  S.   C.  243) 

HILL  V.  WINNSBORO  GRANITE  CORPO- 
RATION et  aL    (No.  10233.) 

(Supreme  Court  of  South  Carolina.    July  14, 

1919.) 

1.  Chattel  Mobtoaobs  ^=»6— Natusb  ov 
Tbansaction— Sales  Agbebuent. 

Agreement  whereby  seller  agreed  to  sell  and 
transfer  to  buyer  tools  and  other  equipment,  "ti- 
tle to  remain  in  the  hands  of  seller  "until  pur- 
chase price  is  paid  in  full  when  same  will  be 
turned  over  to"  buyer,  h^d  a  mortgage  or  an 
instrument  in  the  nature  of  a  mortgage  with 
the  incidents  of  a  mortgage,  and  not  a  condi- 
tional sale. 

2.  Chattel  Mortgages  ^==>129,  159— Legal 
Title— Possession  of  Pbopbbtt— Rightb 
OF  Mobtgagee. 

Generally,  the  execution  of  a  chattel  mort- 
gage vests  the  legal  title  in  the  mortgagee  and 
gives  him  the  right  to  the  possession  oi  the 
property,  unless  there  are  circumstances  indi- 
cating that  such  was  not  the  intention  of  the 
parties. 

3.  Chattel  Mortgages  «=»159— Possbssiof 
OF  Pbopebtt— Pbesumption. 

If  mortgagor  is  given  poeseasion  at  time  of 
execution  of  mortgage,  it  will  be  presumed  that 
the  parties  intended  that  he  should  retain  it 
until  the  condition  broken. 

4.  CHATTEL  Mobtgages  ^=»169,  21S— Right 
OF  Possession— Sale  bt  MoBraAooB— 
Right  of  Mobtoaqbe. 

Mortgagor's  right  to  possession  until  condi- 
tion broken  is  personal  to  mortgagor,  and  may 
be  forfeited  by  his  sale  of  property  or  other 
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disposition  of  its  possession,  whereupon  mort- 
gagee may  retake  possession  wherever  he  may 
find  property, 

6.  Ghattbl    MoBTOAOsa    ^s»164— Durr    or 

MOBTOAOOB^FlDUGIABT  RELATION. 

Mortgagor  in  possession  of  mortgaged  prop- 
erty occupies  a  fidudaty  relation  to  the  prop- 
erty and  is  required  to  so  act  as  not  to  impair 
rights  of  mortgagee. 

8.  Ghattbl  Mobtoaoes  ^=9216~RE]CoyAL  of 
Pbopertt  Fboic  State— Security. 

Mortgagor  will  not  be  permitted  to  remoTe 
property  beyond  limits  of  state  unless  he  gives 
ample  security  to  protect  rights  of  mortgagee, 
suc^  removal  impairing  mortgagee's  rights  and 
being  against  policy  of  the  law,  in  view  of  Gr. 
Code  1912,  S  447. 

7.  Chattel  Mobtoaoss  ^s»287— Sufucienct 
of  Tender. 

Tender  by  mortgagor  before  maturity  of  in- 
debtedness and  without  including  expenses  of 
mortgagee  in  seizing  the  property  upon  mort- 
gagor's attempt  to  remove  property  to  another 
state  held  insufficient. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;   Geo.  E.  Prince,  Judge. 

Action  by  I.  B.  Hill  against  the  Wlnnsboro 
Granite  Corporation  and  others.  Verdict  for 
plaintiff,  and  defendants  appeal.    Reversed. 

McDonald  &  McDonald,  of  Wlnnsboro,  for 
appellants. 

G.  W.  Ragsdale  and  J.  W.  Hanahan,  both 
of  Wlnnsboro,  for  respondent 

GARY,  C.  J.  This  is  an  action  in  daim 
and  delivery  and  for  actual  and  punitive 
damages,  for  the  alleged  wrongful  seizure 
of  certain  personal  property. 

The  third  paragraph  of  the  complaint  is  as 
follows: 

"That  on  the  24th  day  of  September,  1915, 
the  plaintiff  intended  to  ship  said  property  to 
Elberton,  in  the  state  of  Georgia,  had  loaded  a 
large  part  of  the  same  onto  a  car  belonging  to 
the  Southern  Railway  Company,  and  was  en- 
gaged in  loading  said  car  for  shipment  when  the 
defendant,  the  Wlnnsboro  Granite  Corporation, 
through  its  officers,  agents  and  servants  and  the 
defendant  B.  H.  Hasrward,  willfully,  wantonly, 
recklessly  and  maliciously,  and  with  a  high 
hand,  regardless  of  the  rights  of  the  plaintiff, 
unlawfully,  wrongfuly  took  possession  of  said 
property  and  now  has  the  same  in  their  posses- 
sion although  they  had  no  right  to  so  do,  and 
after  having  unlawfully  and  wrongly  taken  and 
seizing  the  property  of  the  plaintiff  as  afore- 
said, the  defendants  removed  the  said  personal 
property  from  the  station  of  Rockton,  on  the 
Southern  Railway,  where  it  was  being  loaded 
for  shipment,  to  its  quarry  at  Rion,  several 
miles  away  and  now  keeps  the  said  property 
wrongfully  and  unlawfully  from  this  plaintiff 
and  refuses  to  deliver  the  same  to  him." 

• 

The  defendant  alleged  that  it  seized  the 
property,  under  the  following  instrument  of 
writing,  which  was  signed  by  the  plaintiff 


<*i 


tit 
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and  the  defendant  Wlnnsboro  Granite  Cor- 
poration: 

''Rion,  8.  C,  January  1,  1015. 

"In  consideration  of  the  sum  of  five  hundred 
seventy-five  dollars  ($675.00),  payable  as  fol- 
lows: 

Cash,  $34.00. 

Two  W.  O.  W.  jobs  "B*  design,  $66.00. 
'Balance  to  be  paid  as  Mr.  Hill  ships  out  his 
work,  he  to  pay  Wlnnsboro  Corporation  10% 
(ten  per  cent.)  of  the  contract  price  of  the  work; 
he  to  pay  interest  at  8%  on  the  standing  bal- 
ance. 

"The  Wlnnsboro  Granite  Corporation  agrees 
to  sell  and  transfer  to  I.  B.  Hill  the  land,  shed, 
tools  and  other  equipments  formerly  owned  by 
R.  L.  Beandiamp  &  Company,  and  viewed  this 
day  by  R.  L.  Beauchamp,  I.  B.  Hill  and  R.  C. 
Brockington. 

"Title  to  the  property  to  remain  in  the  hands 
of  the  Wlnnsboro  Granite  Corporation  until 
purchase  price  is' paid  in  full,  when  same  will  be 
turned  over  to  I.  B.  Hin." 

The  defendant  also  alleged  that  it  seized 
the  proi)erty  hy  reason  of  the  fact  that  the 
plaintiff  had  caused  it  to  be  taken  from  Rion 
to  Rockton  and  placed  on  board  certain  cars, 
for  shipment  beyond  the  limits  of  the  state. 

The  Jnry  rendered  the  following  verdict: 

"We  find  for  plaintiff  the  property  in  dispute ; 
the  snm  of  fifty  dollars  actual  damages,  and  the 
sun  of  seven  hundred  and  fifty  dollars  punitive 
damages ;  and  as  a  special  verdict  we  Qnd  that 
plaintiff  is  due  defendant  Wlnnsboro  Corpora- 
tion two  hundred  and  eighty-three  &  **/ioo  dol- 
lars on  the  mortgage  debt." 

The  defendants  appealed,  and  the  first 
exception  is  as  follows: 

"(1)  That  his  honor  erred  in  his  charge  to  the 
jury,  in  construing  the  agreement  of  sale  intro- 
duced in  evidence  (Ehhiblt  A)  to  be  a  chattel 
mortgage,  and  not  a  conditional  sale,  and  that 
under  said  paper  the  defendants  had  no  right  to 
seise  the  property  covered  by  same;  the  error 
being  that  under  said  agreement  the  defendant 
Wlnnsboro  Granite  Corporation  retained  the 
title  to  said  property,  and  had  the  right  to 
seize  it  upon  the  plaintiff  attempting  to  remove 
it  from  the  state  under  drcnmstances  indicating 
to  the  minds  of  the  defendants  an  attempt  to 
fraudulently  evade  the  payment  of  the  purchase 
price 


» 


[1]  The  following  authorities  show  that 
the  instrument  of  writing  is  a  mortgage  or 
any  instrument  -  of  writing  in  the  natnre  of 
a  mortgage  with  the  incidents  of  a  mortgage: 
Talmadge  v.  Oliver,  14  S.  C.  522 ;  Straub  v. 
Screven,  19  S.  C.  445;  Herring  v.  Cannon^, 
21  S.  C.  212.  53  Am.  Rep.  661;  Talbott  v. 
Sandif er,  27  •&.  0. 624,  4  S.  E.  152 ;  Munroe  y. 
Williams,  35  S.  C.  572,  15  S.  B.  279;  Singef* 
Co.  y.  Smith,  40  S.  C.  529,  19  a  E.  132,  42 
Am.  St.  Rep.  897 ;  Perkins  v.  Bank,  43  S.  C. 
39,  20  S.  E.  759;  Quattlebaum  t.  Taylor,  45 
S.  C.  512,  23  S.  E.  617;  State  v.  Haynes,  74 
S.  O.  450,  55  S.  E.  118. 

The    next   question    for   consideration   is 
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whether  there  was  error,  on  the  part  of  his 
honor  the  presiding  judge,  In  ruling  that  the 
mortgagee  did  not  have  the  right  to  seize  the 
property. 

At  the  time  of  the  seizure,  the  indebtedness 
secured  by  the  mortgage  had  not  become  dua 

[2-4]  As  a  general  proportion,  the  execu- 
tion of  a  mortgage  vests  the  legal  title  to  the 
property  In  the  mortgagee;  and,  likewise, 
gives  him  the  right  to  the  possession  of  the 
property,  unless  there  are  circumstances  In- 
dicating that  such  was  not  the  Intention  of 
the  parties.  If,  at  the  time  the  mortgage  Is 
given,  the  possession  of  the  property  Is  de- 
livered to  the  mortgagor,  there  Is  a  presump- 
tion that  It  was  the  Intention  of  the  parties 
that  he  should  retain  possession  until  condi- 
tion broken.  This  right  to  the  possession 
of  the  property  until  condition  broken,  is 
personal  to  the  mortgagor,  and  may  be  for- 
feited by  him,  if  he  should  sell  the  property 
or  otherwise  dispose  of  Its  possession.  In 
such  case,  the  mortgagee  may  retake  posses- 
sion of  It,  wherever  he  may  find  It. 

[6]  The  plaintiff  occupied  a  fiduciary  rela- 
tion to  the  property,  and  It  was  his  duty  to 
act  In  such  a  manner  as  not  to  Impair  the 
rights  of  the  mortgagee. 

[6]  If  the  plaintiff  had  Instituted  a  Judicial 
proceeding  for  the  purpose  of  getting  the 
consent  of  the  court  to  a  removal  of  the  prop- 
erty beyond  the  limits  of  the  state,  the  court, 
In  no  event,  would  have  allowed  the  removal, 
unless  he  gave  ample  security  to  protect  the 
rights  of  the  mortgagee. 

Not  only  does  a  removal  of  mortgaged 
property  beyond  the  limits  of  the  state  Im- 
pair the  mortgagee's  rights,  but  It  is  against 
the  policy  of  the  law. 

Section  447  of  the  Criminal  Code  provides 
that— 

"Any  person  or  persons  who  shall  sell  or  dis- 
pose of  any  personal  property  on  which  any 
mortgage  or  otlier  lien  exists,  without  the  writ- 
ten consent  of  the  mortgagee  or  lienee,  •  •  ♦ 
shall  be  guilty  of  a  misdemeanor.    •    •    ♦ »» 

This  statute  was  construed  with  reference 
to  the  removal  of  property  beyond  the  limits 
of  the  state,  In  the  cases  of  State  v.  Rice,  43 
S.  O.  200,  20  S.  E.  986,  and  State  v.  Haynes, 
74  S.  C.  450,  55  S.  £.  118.  In  the  last-men- 
tioned case  It  was  held: 

"That  removal  of  property  from  the  jurlsdic- 
tioQ  of  the  state  with  the  purpose  or  necessary 
effect  of  defeating  the  mortgage  lien,  is  such  a 
disposal  of  property,  as  falls  within  the  meaning 
of  the  statute."     (Italics  added.) 

It  is  true  this  Is  not  a  criminal  case,  but 
we  have  dted  these  cases  for  the  purpose  of 
lowing  that  the  policy  of  the  law  Is  against 
the  removal  of  mortgaged  property  beyond 
the  jurisdiction  of  the  state.  The  necessary 
effect  of  such  a  removal  Is  to  Increase  the 
opportunities  of  the  mortgagor  to  defeat  the 
lien.  Furthermore,  if  it  should  become  neces- 
sary for  the  mortgagee  to  resort  to  the 
remedies  provided  by  law  for  the  enforcement 
of  his  rights,  they  would  be  impaired  by 
reason  of  the  necessity  of  resorting  to  anoth- 


er Jurisdiction.  If  it  was  the  intention  of 
the  plaintiff  to  make  his  permanent  home  in 
Georgia,  our  conclusion  is  that  he  did  not 
have  the  right  to  remove  the  property  with- 
out the  consent  of  the  mortgagee. 

[7]  The  plaintiff  made  a  tender,  after  the 
property  had  been  taken  back  to  Rion  by 
the  mortgagee,  but  the  amount  due  under  the 
mortgage  was  not  then  due,  and  the  note  was 
in  Charleston,  and  for  that  reason  the  tender 
was  declined.  It  was  Insufficient  for  the  fur- 
ther reason  that  it  did  not  include  the  expens- 
es of  seizing  the  property. 

Reversed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.»  concur. 


In  re  McFADDEN, 
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STEWART  V.  COLLIER  et  aL 
(No.  10232.) 

(Supreme  Court  of  South  Carolina.     July  14, 

1919.) 

1.  Highways  ^=»166  —  Motor  Vehicles  — 
LiKN  FOB  Injuries— Validity  of  Statute. 

Act  1912  (27  St.  at  Large,  p.  737),  giving 
persons  injured  by  reckless  operation  of  motor 
veliicles  a  lien  on  the  vehide,  next  in  priority  to 
taxes,  etc.,  is  a  valid  exercise  of  the  police  power. 

2.   HOKESTEAD   ^=»100— MOTOB  VeHIOLB  LIEN 

— Pbiobity. 

Act  1912  (27  St.  at  Large,  p.  737),  giving 
persons  injured  by  the  reckless  operation  of 
motor  vehicles  a  lien  on  the  vehicle,  next  in 
priority  to  taxes,  etc.,  creates  a  lien  which  is  su- 
perior to  homestead  claims  in  the  motor  vehicle. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Frank  B.  Gary,  Judge. 

Action  by  J.  M.  Stewart  against  Frank 
Collier  and  Robert  Furr.  On  application  by 
C.  B.  McFadden  to  enjoin  the  sale  of  an 
automobile  under  an  attachment  imposed  by 
plaintiff.  From  a  decree  ordering  the  sale  to 
proceed,  McFadden  appeals.    Affirmed. 

The  order  of  the  circuit  court,  mentioned 
in  the  opinion,  is  as  follows: 

''This  is  an  application  for  an  order  to  enjmn 
and  restrain  the  sale  of  a  certain  Anderson 
SLx  yellow  automobile,  under  attachment  and 
advertisement  for  sale  at  Rock  Hill,  S.  O.,  April 
8,  1919.  The  action  is  presented  to  me  some- 
what in  the  form  of  a  rule  to  show  cause,  al- 
though this  court  has  issued  no  order  requiring 
the  plaintiff  to  appear.  However,  he  does  appear 
under  this  notice,  and  states  to  the  court  that  he 
does  not  object  to  the  jurisdiction  of  this  court 
on  the  grounds  of  an  Irregularity  of  the  proceed- 
ing, but  is  willing  for  this  court  to  pass  an  oi^ 
der  deciding  the  question  here  presented. 

"The  case  was  tried  by  me  recently.  The  ti- 
tle of  it  was:  'J.  M.  Stewart,  Plaintiff,  t, 
Frank  Collier  and  Robt  Furr,  Defendants.* 
The  complaint  alleged,  amongst  other  things, 
that  the  automobile  was  being  operated  on  the 
public  highways  of  York  county,  S.  C,  in  vio- 
lation of  the  act  of  the  Legislature  of  1912. 
27  St.  at  Large,  p.  737.'    AW  ^Sfendants  ap- 
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peared  by  answer.  The  issues  were  submitted 
to  a  jury,  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $500,  and  a 
special  verdict  against  this  automobile  was  also 
rendered.  Judgment  was  filed,  execution  issued, 
and  advertisement  of  the  automobile  made. 

"C.  B.  McFadden  filed  notice  with  the  derk 
of  court  of  York  county  that  this  car  is  a  part 
of  his  homestead.  A  similar  notice  served  on 
the  sheriff.  The  sheriff  is  proceeding  to  sell 
the  said  automobile  under  the  execution  herein. 
Now  the  said  C.  B.  McFadden  brings  the  mat- 
ter before  the  court.  The  statutes  prescribe 
how  the  right  of  homestead  shall  be  determined 
when  it  is  contested,  and  I  think  it  would  have 
been  more  regular  to  have  proceeded  in  the 
prescribed  manner.  However,  the  judgment 
creditor  having  waived  such  questions,  and  in 
the  interest  of  a  speedy  determination  of  the 
rights  of  the  parties,  I  will  also  waive  them. 

[I]  "The  question  before  me  now  is:  Can 
the  lien  acquired  by  the  plaintiff  in  this  case 
be  enforced  against  this  car,  notwithstanding 
the  owner  of  the  car  claims  a  homestead  ex- 
emption? It  can  scarcely  be  called  a  question 
of  novel  impression  in  this  state,  notwithstand- 
ing the  act  in  which  it  arises  was  enacted  as 
recently  as  1914.  Our  Supreme  Court  has  al- 
ready been  called  upon  to  pass  upon  the  con- 
stitutionality of  the  act,  and  the  court  upheld 
it  as  a  valid  exercise  of  the  police  power  of  the 
state,  and  further  held  that  the  lien  created  by 
the  act  was  not  an  infringement  of  the  Con- 
stitution of  the  state.  It  is  only  fair  to  state, 
however,  that  the  articles  of  the  Constitution  in 
this  case  said  to  be  impinged  are  different  from 
the  article  now  claimed  to  be  violated  by  the 
enactment.  See  Merchants'  &  Planters'  Bank 
T.  Brigman  et  al.,  106  S.  C  362,  91  S.  E.  332, 
L.  R.  A.  1917E,  925.  Nevertheless,  it  seems  to 
me  that  the  reasoning  in  that  case  applies  with 
equal  force  to  the  case  before  us,  and  is  con- 
clusive of  the  question  referred  to. 

"After  holding  specifically  that  this  legislation 
was  enacted  by  the  Legislature  to  enhance  the 
safety  of  the  public  on  the  public  highways  of 
the  state,  and  that  it  was  enacted  by  virtue  of 
the  state's  police  power,  Mr.  Justice  Watts, 
who  delivered  the  opinion  of  the  court,  said: 
The  Legislature  has  the  inherent  police  power 
to  pass  any  law  it  judges  fit  for  the  protection 
and  welfare  of  its  people  in  traveling  over  the 
public  highways  of  the  state,  and  it  is  a  mat- 
ter within  the  discretion  of  the  Legislature  of 
the  state  to  determine  what  interests  the  pub- 
lic requires,  and  to  adopt  such  measures  and 
means  as  are  reasonably  necessary  for  the  pro- 
tection of  such  interests,  and  to  make  reason- 
ably safe  the  traveling  public  As  long  as  the 
Legislature  acts  in  relation  to  the  police  power 
Tested  in  it  as  the  lawmaking  power,  it  is  not 
for  the  court  to  vacate  their  action  upon  consti- 
tutional grounds,  or  to  say  whether  the  meas- 
ure is  wise  or  unwise.  The  Le^lature  by 
passing  the  act  judged  the  measure  to  be  rea- 
sonable and  wise.  The  public  generally  has 
the  right  to  use  the  highways  of  the  state  and 
travel  over  the  same— afoot,  horseback,  in  ve- 
hicles, and  motor  vehicles.*  And  further  on  he 
says:  The  Legislature,  in  passing  the  act  in 
question  in  the  exercise  of  its  police  regulations 
as  to  how  dangerous  instrumentalities  could  be 
operated  on  public  highways,  did  not  exceed  its 
power  and  go  beyond  what  it  had  the  right  to 
do.  It  had  the  right  to  regulate  the  running  of 
a  dangerous  instrumentality,  such  as  an  auto- 


mobile or  other  motor  vehictes  unquestionably 
are,  on  the  public  highways  of  the  state.' 

[2]  "In  the  act  in  question  the  Legislature 
has,  under  certain  circumstances,  placed  a  lien 
upon  this  property,  which  lien,  it  seems  to  me, 
is  as  effectual  to  bind  the  property  as  would 
be  a  lien  placed  upon  it  by  the  owner  thereof. 
Surely  a  lien  created  by  the  state  in  the  ex- 
ercise of  its  sovereign  power  may  be  enforced  as 
effectually  as  could  be  a  Hen  created  by  the 
owner  of  the  property.  The  case  referred  to  de- 
cides the  lien  created  by  this  act  is  superior  to 
a  mortgage  execute!  to  a  third  party.  The 
lien  of  such  a  mortgage  would  certainly  be  en- 
forceable against  the  claim  of  homestead.  It 
must  inevitably  follow  that  £&e  claim  of  home- 
stead would  be  subordinate  to  a  lien  superior 
to  the  lien  of  a  mortgage. 

"Taking  this  view  of  the  meaning  and  scope 
of  the  decision  referred  to,  I  must  refuse  the 
relief  asked  for  by  the  petitioner;  and  it  is 
so  ordered." 

J.  Harry  Foster,  of  Bock  HIU,  for  appellant. 
Dunlap  &  Dunlap,  of  Rock  Hill,  for  de- 
fendants. 

GARY,  C.  J.  For  the  reasons  stated  by 
his  honor,  the  circuit  judge,  the  order  of  the 
circuit  court  is  afiSrmed. 


HYDRICK,  WATTS,  and  GAGE,  JJ^  con- 
cur.    FRASER,  J.,  did  not  sit 


(112  s.  c.  266) 
HALFORD  T.  SOUTHERN  RY.  CO. 
(No.   10249.) 

(Supreme  Court  of  South  (Molina*    July  16, 

1919.) 

1.  Cabbixbs  ^s»276(3)—PA88Bir6EBS— Health 
CsBTiFiCA'n&— Retention  bt  Conouctob  — 
Pbeventing  Completion  of  Joubnet. 

Evidence  that  conductor  of  defendant  rail- 
road knew  an  11  year  old  plaintilf  intended  to 
go  to  a  point  on  a  connecting  road,  but  told 
the  station  agent  to  give  her  a  ticket  to  the 
junction,  and  took  up  her  health  certificate  is- 
sued relative  to  quarantine  measures  to  prevent 
infantile  paralysis,  and  without  which  she  was 
unable  to  purchase  another  ticket  to  her  destina- 
tion, etc.,  held  to  sustain  a  verdict  for  actual 
damages. 

2.  Appeal  and  Ebbob  ^s»1068(4)— Habmless 
Ebbob— Punitive  Damages. 

A  charge  submitting  the  issue  of  punitive 
damages  in  a  passenger's  action  against  a  car- 
rier was  not  prejudicial  error  requiring  reversal 
where  the  jury  returned  a  verdict  only  reason- 
ably compensating  her  for  actual  damages. 

Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Oircnit  Ck)urt 
of  Barnwell  County;  Thomas  S.  Sease, 
Judge. 

Action  by  Fannie  May  Halford  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Harley  &  Blatt,  of  Barnwell,  for  appellant. 
J.  O.  Patterson,  Jr.,  of  BamweU,  for  re- 
spondent 
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WATTS,  X  This  was  an  action  for  dam- 
ages, actual  and  pnnitlve,  and  was  tried  be- 
fore Judge  Sease  and  a  Jury  at  Barnwell* 
1917,  and  resulted  in  a  verdict  In  favor  of 
plaintiff  for  the  sum  of  ^35.  At  the  con- 
clusion of  the  evidence,  defendant  asked  for 
a  directed  verdict  both  as  to  actual  and  pun* 
itlve  damages,  on  the  ground  that  there  was 
no  evidence  in  the  case  either  as  to  wanton- 
ness or  willfulness  and  no  proof  that  plaintiff 
had  sustained  any  damages,  and  on  the 
ground  that  the  agents  and  servants  of  de- 
fendant were  carrying  out  instructions  of  the 
state  board  of  health  and  were  simply  comply- 
in?  with  the  orders  issued  by  said  board. 
This  motion  was  refused,  after  entry  of 
judgment    Defendant  appealed. 

Exceptions  1  and  2  impute  error  on  the 
part  of  his  honor  in  not  allowing  F.  J. 
Nuckenhaupt,  a  witness  for  the  defense,  to 
testify  ftom  correspondence  In  the  office  of 
the  southern  chief  passenger  agent  in  Co- 
lumbia showing  the  date  on  which  the  cir- 
cular, dated  September  10th,  was  mailed  out 
of  his  office  to  the  conductors  and  agents  of 
the  defendants,  and  further  to  show  from  this 
correspondence  when  this  circular  became 
effective.  These  exceptions  are  taken  under 
a  misapprehension,  as  the  judge  did  allow 
the  witness  to  so  testify,  and  received  the 
circular  in  evidence,  and  It  is  printed  in  full 
in  the  case.    These  exceptions  are  overruled. 

[1]  Exceptions  3  and  4  impute  error  in 
not  directing  a  verdict  both  as  to  actual  and 
punitive  damages.  There  is  ample  testimony 
to  sustain  the  verdict  as  to  actual  damage. 
There  is  evidence  that  the  conductor  knew 
that  she  was  going  to  Varnville,  and  not  to 
Allendale,  as  she  told  him  her  destination, 
and  he,  the  conductor,  was  with  her  when 
she  purchased  the  ticket,  and  told  the  agent 
she  had  a  health  certificate,  and  directed  the 
agent  to  give  her  a  ticket  to  Allendale.  He 
took  up  her  health  certificate,  and  left  her, 
a  11  year  old  girl,  stranded  at  Allendale,  a 
stranger  without  a  certificate,  without  which 
she  could  not  purchase  a  ticket  to  Varnville. 
She  fell  into  the  hands  of  Mr.  J.  H.  C.  AU, 
whose  sympathies  were  aroused  by  her  tears 
and  evident  distress,  and  he  acted  the  part 
of  a  good  Samaritan,  and  had  his  son  carry 
her  to  her  home  at  Varnville  in  an  automo- 
bile. 

[2]  The  amount  of  verdict  rendered,  only 
compensated  her  for  her  annoyance,  anxiety, 
and  inconvenience,  and  the  charge  submit- 
ting the  issue  of  punitive  damages  could  not 
have  been  prejudicial  to  the  defendant,  such 
as  to  Interfere  with  the  finding  of  the  jury, 
as  most  juries  would  have,  in  all  probability, 
found  that  much,  and  we  are  not  disposed 
to  interfere  with  that  finding. 

All  exceptions  are  overruled,  and  Judgment 
affirmed. 

GARY,  0.  J^  and  ERASER  and  GAGE,  JJ., 

concur. 


HTDRICK,  J.  (dissenting).  I  think'  thw 
judgment  should  be  reversed.  It  pehalizes 
the  railway  company  because  the  conductor 
obeyed  the  order  of  the  state  health  officer 
relative  to  a  quarantine  to  prevent  the  spread 
of  infantile  paralysis.  The  court  correctly 
instructed  the  jury  that  the  railway  company 
and  its  agents  were  bound  to  obey  orders 
issued  by  the  state  health  officer,  and  that 
failure  to  do  so  would  have  subjected  them 
to  criminal  prosecution.  The  order  under 
which  the  conductor  acted  prohibited  the 
carrying  of  any  child  under  16  years  of  age 
to  any  point  within  the  state,  unless  a  health 
certificate  (in  the  form  prescribed)  was  pre* 
sented  with  his  ticket,  and  farther: 

"These  certificates  are  to  be  inspected  by  con* 
dnctors  in  charge  of  each  train  on  which  child 
travels  and  are  to  be  lifted  by  last  conductor 
honoring.  Lifted  certificates  win  be  attadied  to 
ticket  (in  the  case  of  interline  transportation,  to 
the  last  coupon  of  ticket  reading  the  destination 
of  passenger)  and  forwarded  with  other  lifted 
transportation  to  auditor  or  other  proper  rail- 
road official." 

It  will  be  seen  that,  if  plaintiff  had  had 
a  ticket  from  Barnwell  to  VarnvlUe,  the  con- 
ductor could  have  allowed  her  to  retain  the 
certificate;  but,  as  her  ticket  was  only  from 
Barnwell  to  Allendale,  and  as  he  was  the 
last  conductor  honoring,  it  was  his  duty  to 
take  up  the  certificate  and  send  it  In  with  the 
ticket,  for,  if  he  had  left  it  in  her  hands,  she 
might  have  used  it  to  procure  a  ticket  and 
transportation  thereon  from  Allendale  to 
Varnville  or  elsewhere,  after  having  been 
exposed  to  the  contagion  at  Allendale.  True 
plaintiff  testified  that  she  told  the  conduct- 
or that  she  was  going  to  Varnville,  but  the 
conductor  said  that  he  had  no  recollection  of 
her  telling  him  so,  and  that  he  did  not  even 
remember  taking  up  her  ticket  and  certifi- 
cate; nevertheless  that,  if  she  had  told 
hlra  that  she  was  going  on  to  Varnville,  he 
would  not  have  taken  up  her  certificate.  Be 
that  as  It  may,  if  he  had  allowed  her  to  retain 
the  certificate,  he  would  have  been  guilty  of 
violating  the  order,  for  it  required  the  last 
conductor  honoring  the  ticket  to  take  up  the 
certificate,  and,  no  doubt,  that  provision  was 
Inserted  In  the  order  for  the  reason  herein- 
before suggested — to  prevent  the  use  of  the 
certificate  after  exposure  to  the  contagion. 
Therefore,  in  taking  up  the  certificate,  the 
conductor  was  simply  obeying  the  order  and 
the  law.  It  was  not  his  fiiult,  nor  that  of 
the  railway  company,  that  plaintiff  was  not 
provided  with  an  interline  ticket  from  Bam- 
well  to  Varnville,  or  with  a  sufficient  number 
of  certificates  to  enable  her  to  pursue  her 
journey  to  destination. 

In  no  view  of  the  evidence  does  It  warrant 
any  inference  of  any  willful  dereliction  of 
duty  to  plaintiff,  or  of  any  reckless  disre- 
gard of  her  rights,  and  therefore  it  does  not 
warrant  the  infliction  of  punitive  damages. 


S,  C)  BTATE  ^ 

That  the  damages  awarded  were  chiaflyp  If 
Bot  entirely,  punitive  is  certain,  because  there 
was  no  proof  of  any  actual  damages.  The 
trial  court  so  regarded  the  evidence,  and  in- 
structed the  Jury : 

"If  you  think  a  case  of  this  kind  is  not  a 
proper  case  for  punitive  damages,  then  you 
will  return  a  verdict  for  the  defendant" 

That  was  the  law  of  the  case,  and  there- 
fore we  are  bound  to  assume  that  the  verdict 
was  for  punitive  damages  only,  and  it  ought 
not  to  be  sustained  on  the  ground  that  only 
actual  damages  were,  in  fact,  awarded.  Be* 
sides.  It  seems  to  me  to  be  going  too  far  to 
hold  that  a  judgment  for  $435  does  not  in- 
clude punitive  damages,  under  the  circum- 
stances stated.  There  was  no  proof  of  actual 
damages,  unless  a  recovery  be  allowed  for 
plaintiffs  mental  distress  on  account  of  not 
being  able  to  get  a  tidcet  from  Allendale  to 
Varnville,  and  it  is  well  settled  that  such 
damages  are  not  recoverable  In  a  case  like 
this  in  the  absence  of  physical  injury.  For 
these  reasons  I  dissent 


ai2  S.  C.  383) 

STATE  V.  REEVES.     (No.  10281.) 

(Supreme  Court  of  South  Carolina.    Joly  14, 

1919.) 

1.  Licenses  ^5»7(1)— Emiqeant  Agent— Po- 
lice  poweb. 

Cr.  Code  1912,  |  896,  proMbiting  the  car- 
rying on  of  the  business  of  an  emigrant  agent 
-without  first  obtaining  a  license  therefor,  was 
enacted  in  the  exercise  of  the  state's  police 
power,  to  protect  the  state's  laborers  and  its 
agricultural  and  manufacturing,  interests. 

2.  Constitutional  Law  9»81— Police  Pow- 

EB  —  RsatTLATINO      ACfl      WITHIN      POLIOE 
POWEB. 

When  the'  doing  of  an  act  comes  within  the 
police  power,  the  LegisUtore  has  the  author- 
ity to  prohibit  it  entirely  or  to  enact  such  reg- 
ulations as  it  may  deem  advisable. 

8.  Licenses  ^=5>1  —  Object  —  Pbotection  of 
Public. 

Regulation  of  act  witliin  police  power  by 
requiring  a  license  is  for  the  public's  protection, 
and  not  for  the  benefit  of  licensee. 

4.  Licenses  €=s»7(3)— Licensee  on  Occupa- 
tions—Obaduated  License  Tax— Consti- 
tutional Pbovision. 

Const,  art.  10,  {  1>  requiring  a  uniform  and 
equal  rate  of  taxation  and  providing  that  "the 
General  Assembly  may  provide  *  *  «  for 
a  graduated  license  upon  occupations  and  busi- 
ness," does  not  require  that  license  tax  on  oc- 
cupations falling  within  the  police  power  should 
be  graduated. 

5.  Licenses  ^=»7(S)— Consteuotion  of  Con- 
stitution—**  Shall"— "Mat.  '  • 

In  such  case  the  word  "shall,"  used  with 
reference  to  uniform   rate   of  assessment,  is 
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mandatory,  and  the  word  "may/'  used  with  ref- 
erence to  occupation  license,  is  merely  advis- 
ory. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May; 
Shall.] 

6.  Criminal  Law  ^=9393(2)— Evidenci^—Pa- 
PEBs  Found  on  Defendant. 

In  prosecution  for  carrying  on  the  business 
of  emigrant  agent  without  securing  a  license, 
papers  and  documents  found  on  defendant  after 
he  was  arrested  and  taken  from  him  by  police 
officers  were  admissU)le. 

7.  Licenses  ^=»40— Smiobant  Agent— Sepa- 

BATE  TBANSAOTIOKS. 

In  prosecution  for  carrying  on  the  business 
of  emigrant  agent  without  a  license,  each  hir- 
ing or  solicitation  is  to  be  considered  as  a  sep* 
arate  transaction  by  jury  in  determining  wheth* 
er  defendant  was  engaged  in  the  occupation  of 
iiiring  or  soliciting  laborers  to  be  employed  be- 
yond state  limits,  though  the  laborers  so  solic- 
ited were  all  to  have  left  on  the  same  day. 

Appeal  from  General  Sessions  Circuit 
Court  of  Charleston  County;  James  £.  Peuri- 
foy,  Judge. 

A  E.  Beeves  was  convicted  of  carrying  on 
the  business  of  an  emigrant  agent  without 
first  having  obtained  a  license  therefor,  and 
he  appeals.    Affirmed. 

McMillan  &  Heyward,  of  Charleston,  for 
appellant 

Thomas  P.  Stoney,  SoL,  of  Charleston* 
for  the  State. 

GARY,  C.  J.  The  defendant  was  indicted 
and  found  guilty  of  violating  an  act,  now  in- 
corporated in  the  Criminal  Code  as  section 
896,  which  is  as  follows: 

"No  person  shall  carry  on  the  business  of  an 
emigrant  agent  in  this  state,  without  first  hav- 
ing obtained  a  license  therefor,  from  the  coun- 
ty treasurer  of  each  county  in  which  he  solicits 
emigrants.  Any  person  shall  be  entitled  to  a 
license,  which  shall  be  good  for  one  year,  upon 
payment  into  the  county  treasury,  for  the  use 
of  said  county,  two  thousand  dollars  in  each 
county  in  which  he  operates  or  solicits  emi- 
grants, for  each  year  so  engaged.  Any  person 
doing  business  of  an  emigrant  agent  without 
having  first  obtained  said  license,  shall  be 
deemed  guilty  of  a  misdemeanor.  •  *  «  The 
term  'emigrant  agent,'  as  contemplated  In  this 
act,  shall  be  construed  to  mean,  any  person  en- 
gaged in  fairing  laborers  and  soliciting  emi- 
grants in  this  state,  to  be  employed  beyond  the 
limits  of  the  same.*' 

The  appellant's  first  exception  is  as  fol^ 
lows: 

"Because,  it  Is  respectfully  submitted,  his 
honor  erred  in  refusing  to  quash  the  indict* 
ment  in  tiiis  case,  upon  the  grounds  that  the 
act  of  the  Legislature  upon  which  the  indict- 
ment was  drawn  was  unconstitutional,  in  that 
(1)  it  undertook  to  prohibit  an  act  or  acts  by 
itself  recognized  to  be  lawful,  and  in  that  (9 
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it  placed  upon  a  business  a  license  fee,  which 
was  not  a  graduated  license  fee,  but  a  prohibi- 
tory and  discriminating  license  fee,  in  violation 
of  the  provisions  of  section  1  of  article  10  of 
the  Constitution,  for  the  state  of  South  Caro- 
lina, 1895." 

[1]  We  will  consider  first  the  proposition 
numbered  1.  The  statute  was  enacted  in  the 
exercise  of  the  state's  police  power.  The 
nature  of  the  statute  is  shown  by  the  fol- 
lowing language  of  the  court,  in  the  case  of 
State  v.  Napier,  63  S.  C.  60,  41  S.  E.  13, 
wherein  this  statute  was  construed: 

**The  act  *  ♦  •  does  not  aflfect  the  right 
of  any  citizen  to  leave  the  state  for  labor  else- 
where whenever  he  pleases,  and  to  make  such 
contract  for  his  labor  as  he  chooses.  The  stat- 
ute, as  already  stated,  affects  only  those  who 
carry  on  the  business  of  an  emigrant  agent, 
whose  vocation  is  to  hire  laborers  and  solicit 
emigrants  to  be  employed  beyond  the  limits  of 
the  state.  It  is  easy  to  see  that  the  business 
is  of  such  a  nature  that  the  Legislature  might 
well  see  fit  to  regulate  it,  not  only  for  the  pro- 
tection of  the  agricultural  and  manufacturing 
interests  of  the  state,  but  for  the  protection  of 
the  laborers  themselves  against  the  acts  and 
solicitations  of  designing  and  irresponsible  per- 
sons, who  may  ply  such  a  vocation  in  order  to 
levy  contributions  from  the  ignorant  and  allur- 
ed laborers,  and  then  not  to  be  found  when  the 
laborers,  according  to  appointment,  appear  at 
the  railroad  station  to  take  their  departure 
with  him  to  their  fields  of  labor.  Payment  of 
the  license  fee  and  the  issuance  of  the  license 
by  the  proper  authority  afford  some  guaranty 
or  evidence  of  good  faith  in  the  conduct  of  such 
business." 

This  proposition  Is  also  sustained  by  the 
case  of  Williams  v.  Fears,  179  U.  S.  270, 
21  Sup.  Ct  128,  45  L.  Ed.  186,  In  which  the 
court  had  under  consideration  a  similar  stat- 
ute and  used  this  language: 

"It  would  seem,  moreover,  that  the  business 
itself  is  of  such  a  nature  and  importance  as 
to  justify  the  exercise  of  the  police  power  in  its 
regulation." 

[2, 3]  When  the  doing  of  an  act  comes 
within  the  police  power,  the  Legislature  has 
the  authority  to  prohibit  it  entirely  or  to 
enact  such  regulations  as  it  may  deem  ad- 
visable. If  it  undertakes  to  regulate  such  an 
act  by  requiring  a  license,  the  object  is  the 
protection  of  the  public,  and  it  Is  not  In- 
tended for  the  benefit  of  the  licensee.  The 
defendant,  therefore,  has  no  right  to  complain, 
even  though  the  statute  may  be  regarded  as 
prohibitory  in  its  effect 

We  proceed  to  the  consideration  of  the 
second  ground  of  unconstitutionalty  men- 
tioned in  the  exception. 

Section  1,  art  10,  of  the  Constitution,  is  as 
follows: 

"The  General  Assembly  shall  provide  by  law 
for  a  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  regulations  to  se- 
cure a  just  valuation  for  taxation  of  all  prop- 


erty: ♦  •  *  Provided  *  •  *  that  the  Gen- 
eral Assembly  may  provide  for  a  graduated  tax 
on  incomes,  and  a  graduated  license  on  occupa- 
tions and  business." 

[4]  The  statute  now  under  consideration 
was  construed  by  the  court  as  we  have  said, 
in  the  case  of  State  v.  Napier,  63  S.  C.  60. 
41  S.  E.  13,  and  all  the  grounds  then  urged 
against  its  constitutionality,  including  the 
provision  as  to  uniformity  of  taxation  in  sec- 
tion 1,  art  10,  were  overruled-  The  ques- 
tion now  presented  was  not,  however,  before 
the  court  in  that  case.  It  was  not  the  iatecL- 
tion  of  the  Constitution  to  require  that  the 
license  tax  on  occupations,  falling  within  the 
police  power,  should  be  graduated.  Such  a 
requirement  would  not  be  of  any  benefit  to 
the  public,  but  would  limit  the  power  of 
police,  which  has  been  defined  as  the  state's 
right  of  self-defense.  State  v.  Aiken,  42  S. 
C.  222,  20  S.  E.  221,  26  L.  R.  A.  845.  It  would 
be  unreasonable  to  suppose  that  it  was  the 
intention  of  the  Constitution  to  require  a 
graduated  license  tax  in  those  cases  where 
the  licensees  were  mere  instrumentalities  in 
the  enforcement  of  the  police  power,  as  in  the 
present  case. 

[5]  There  is  another  reason  why  the  stat- 
ute Is  not  unconstitutional,  on  the  ground 
that  it  failed  to  provide  for  a  graduated  li- 
cense fee.  In  section  1,  art.  10,  the  word 
"shall"  is  used  in  requiring  provision  to  be 
made  for  a  uniform  rate  of  taxation ;  but  the 
word  "may"  Is  used  In  that  part  of  the  sec- 
tion referring  to  a  graduated  license  on  oc- 
cupations. The  context  shows  that  the  word 
"shall"  was  intended  to  be  mandatory,  hut 
that  the  word  "may"  was  merely  advisory. 
This  interpretation  Is  In  accordance  with  the 
rules  announced  in  Massey  v.  Gloin,  106  S. 
C.  53,  90  S.  B.  321.  In  that  case  the  word 
"shall"  was  used  in  one  section  of  the  Con- 
stitution, and  the  word  "may"  was  used  lu 
another  and  Inconsistent  section.  The  court 
held  that— 

"In  such  a  case  the  rule  is  applicable  that, 
when  two  sections  of  a  Constitution  are  in- 
consistent effect  will  ordinarily  be  given  to  that 
which  is  in  harmony  with  other  provisions, 
rather  than  to  that  which  is  inconsistent  with 
more  than  one  provision." 

The  next  question  is  raised  by  the  fol- 
lowing exception: 

'^Because,  It  is  respectfully  submitted,  hSs 
honor  erred  in  refusing  to  allow  defendant's 
witnesses  to  testify  as  to  whether  defendant 
had,  prior  to  his  arrest,  asked  them  to  go  to 
Madison,  S.  C,  or  Helenwood,  Tenn.,  said  state- 
ments tending  to  show  the  intent  of  the  defend- 
ant to  take  the  laborers  to  liadison,  S.  C* 
and  not  to  Helenwood,  Tenn.,  as  claimed  by  the 
state." 

The  solicitor  objected  to  the  question  <m 
the  groimd  that  It  was  leading,  and  the  ob-. 
Jection  was  sustaUied.    Furthermore^  there 
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was  other  testimony  to  the  same  effect — ^the 
plaintiff  himself  so  testifying. 

[6]  Another  exception  is  as  follows: 

"Because;  it  is  respectfully  submitted,  his 
honor  erred  in  admitting  in  evidence,  over  de- 
fendant's objection,  papers  and  documents 
found  on  the  defendant,  after  he  was  arrested 
and  taken  from  him  by  the  police  officers,  in 
whose  custody  he  was,  the  taking  of  him  into 
custody  by  the  officer  being  at  that  time  illegal 
and  high-handed,  in  that  he  was  charged  only 
with  a  misdemeanor,  which  was  not  committed 
in  the  officer's  presence,  and  the  arrest  was 
made  without  a  warrant." 

The  case  of  State  v.  Harley,  107  S.  O.  304, 
02  S.  E.  1034,  shows  that  this  exception  can- 
not be  sustained. 

Another  exception  is  as  follows: 

"Because,  it  is  respectfully  submitted,  his 
honor  erred  in  charging  the  jury  as  follows: 
'I  also  charge  you  that  it  is  for  you  to  deter- 
mine whether  or  not  the  facts  and  circumstanc- 
es proven  here  would  indicate  that  he  was  car- 
rying on  that  business.  Proof  of  one  act  would 
be  sufficient,  if  the  facts  and  circumstances 
warranted  you  in  concluding  that  he  was  carry- 
ing on  the  business  charged  in  this  indictment, 
that  is,  employing  emigrant  laborers  in  this 
state  to  be  carried  beyond  the  limits  of  this 
state,'  whereas  he  should  have  charged  them,  it 
is  respectfully  submitted,  that  the  proof  of  a 
single  act  of  hiring  or  soliciting  a  laborer,  to 
be  employed  beyond  the  state  limit,  would  not 
serve  for  conviction  of  the  statutory  offense 
under  consideration,  unless  it  was  under  cir- 
cumstances which  would  raise  a  presumption  of 
other  such  acts,  so  many  as  to  constitute  the 
unlawful  business  or  vocation." 

In  the  first  place,  the  charge  was  In  ac- 
cordance with  the  ruling  of  the  court,  in  the 
case  of  State  r.  Napier,  63  S.  0.  60,  41  S.  E. 
13. 

[7]  In  the  second  place,  at  least  as  many 
as  ten  laborers  had  been  hired  or  solicited. 
Each  hiring  or  solicitation  in  this  case  con- 
stituted a  separate  transaction,  and  was  to 
be  considered  by  the  jury  in  determining 
whether  the  defendant  was  engaged  in  the 
occupation  of  hiring  or  soliciting  laborers  to 
be  employed  beyond  the  limits  of  the  state. 
The  fact  that  a  particular  day  may  have 
been  fixed  for  their  departure  does  not  in- 
dicate that  there  was  a  single  act  of  hiring 
or  soliciting.  The  hiring  and  solicitation  pre- 
cede the  departure  of  the  laborers.  The  re- 
maining exceptions  raise  the  question  wheth- 
er there  was  error  on  the  part  of  his  honor, 
the  presiding  judge,  in  refusing  to  charge 
that  if  the  jury  should  find  that  the  laborers 
were  hired  by  the  defendant,  to  be  employed 
by  him  temporarily  beyond  the  limits  of  the 
state,  the  defendant  was  entitled  to  an  ac- 
quittaL 

It  is  only  necessary  to  refer  to  the  statu- 
tory definition  of  an  emigrant  agent  to  see 


that  It  would  have  been  error  for  the  cir*> 
cult  judge  to  charge  as  requested. 

The  construction  for  which  the  appel- 
lant's attorney  contends  would  practically 
defeat  the  object  of  the  statute. 

Atflrmed. 

HYDKICK,  WATTS,  FBASEB,  and  GAGE, 
JJ.,  concur. 


(112  S.  C.  26S) 

BODGEBS  T.  BODGEBS.    (No.  74.) 

(Supreme  Court  of  South  Carolina.    July  14, 

1919.) 

1.  Deeds  ^s»70(6)— Fraud. 

Mere  fact  that  a  parent  conveys  a  piece  of 
property  to  a  child  is  not  enough  to  brand  the 
conveyance  as  a  fraud  on  the  parent. 

2.  Deeds  ^=>70(1)— Fraud. 

Where  a  deed  signed  by  grantor  was  first 
read  to  her,  she  cannot  maintain  that  the  gran- 
tee had  fraudulently  omitted  to  insert  a  certain 
provision  Uierein. 

Appeal  from  CJommon  Pleas  Circuit  Court 
of  Lee  County;  George  E.  Prince,  Judge. 

Action  by  Elsie  Bodgers  against  D.  W. 
Bodgers,  in  which  F.  P.  Bodgers  intervened 
as  a  defendant.  EYom  a  judgment  for  de- 
fendant F.  P.  Bodgers,  plaintUT  appeals. 
Affirmed. 

Tatnm  &  Jennings,  of  Bishopville,  for  ap- 
pellant 

B.  W.  McLendon  and  McLeod  &  Dennis, 
all  of  Bishopville,  for  respondent 

FBASEB,  J.  "Some  few  years  prior  to 
1906,  Jas.  P.  Bodgers  died  intestate.  He 
left  a  tract  of  land  containing  about  87  acres. 
His  heirs  were  his  widow,  the  plaintiff,  and 
three  sons  and  several  daughters.  Two  of 
the  sons  were  married,  living  apart  from  the 
family.  The  daughters  and  his  youngest  son, 
the  defendant  D.  W.  Bodgers,  were  living, 
with  him,  and  after  his  death  they  continued 
to  reside  in  the  family  homestead  for  several 
years  and  worked  the  land  together.  The 
plaintiff  was  an  old  woman,  seventy-one 
years  of  age,  and  she  stayed  about  the  house 
doing  some  cooking  and  what  work  she 
could,  and  the  son,  D.  W.  Bodgers,  and 
the  daughters  worked  the  land.  They  all 
worked  in  the  field— cultivated  and  gathered 
the  crop.  In  1906  it  appears  that  D.  W. 
Bodgers  determined  to  get  the  place  in  his 
own  name."  He  took  deeds  from  his  broth- 
ers and  sisters  and  a  separate  deed  from  his 
mother.  The  consideration  stated  in  the 
deed  was  $1  and  love  and  affection.  D.  W. 
Bodgers  sold  20  acres  to  a  negro,  and  the. 
balance  of  the  land  to  his  codefendant  F.  P. 
Bodgers,  who  is  his  uncle. 
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This  action  was  brou^t  to  set  aside  tbe 
deed  of  Mrs.  Elsie  S.  Rodgers  to  her  son,  1>. 
W.  ltodgers»  on  the  ground  of  fraud.  The 
fraud  alleged  was  .that  D.  W.  Rodgers  prom- 
ised to,  and  did  not,  have  Incorporated  in  the 
deed  of  his  mother  a  provision  that  the  con- 
veyance should  become  void  if  the  grantee 
should  fail  to  support  his  mother  during  her 
life.  A  suit  was  brought  against  D.  W. 
Rodgers  alone.  F.  P.  Rodgers  learned  of  the 
suit  and  intervened.  Judge  Prince  heard  the 
case  and  held  that  there  was  no  fraud,  and 
that,  even  if  there  was,  F.  P.  Rodgers  had  no 
notice,  actual  or  constructive,  of  the  fraud. 

As  this  court  sees  it,  there  is  really  only 
one  question  in  the  case,  because  if  there  was 
no  fraud,  notice  is  immaterial. 

There  are  two  grounds  of  fraud  set  up: 
(a)  Undue  influence  arising  from  the  confi- 
dential relation  of  mother  and  son,  who  had 
Crharge  of  her  business ;  and  (b)  the  promise 
to  include,  and  the  failure  to  include,  the 
provision  as  to  the  support  of  his  mother. 

[1]  The  record  clearly  shows  that  D.  W. 
Rodgers  did  not  talk  to  his  mother  about  the 
conveyance,  but  relied  upon  his  sister,  Mrs. 
Martha  Kennlngton,  who  was  the  principal 
witness  for  the  plaihtifP,  to  procure  the  deed. 
The  bare  fact  that  a  parent  conveys  a  piece 
of  property  to  a  child  is  not  enough  to  brand 
the  conveyance  as  a  fraud. 

[2]  The  second  ground  cannot  be  sustained. 
It  is  true  that  the  sister,  Mrs.  Martha  Ken- 
sington, who  acted  as  the  go-between,  says 
that  the  distinct  agreement  was  that  such  a 
provision  was  to  have  been  incorporated  In 
the  deed,  and  that  she  was  assured  that  the 
provision  was  in  the  deed  when  she  induced 
her  mother  to  sign  it.  The  circumstances  are 
against  her.  Several  members  of  the  family 
and  two  neighbors  were  present  when  the 
deed  was  executed.  These  two  neighbors 
witnessed  the  deed.  One  of  them  is  dead. 
The  other  testified  at  the  hearing  that  the 
deed  was  read  over  to  the  plaintiff  in  his 
hearing  and  )>n  the  hearing  of  others.  When 
this  witness  was  first  asked  about  the  mat- 
ter, he  did  not  remember  that  the  plaintiff 
was  present  when  the  deed  was  read,  but 
this  recollection  was  refreshed  by  his  son, 
and  he  remembered  at  the  time  at  which  he 
testified  that  the  plaintiff  was  present  when 
the  deed  was  read. 

Fraud  must  be  proved,  and  the  plaintiff 
has  failed  to  make  out  her  case.  It  is  not 
altogether  clear  that  this  case  is  the  plain- 
tilTs  case.  The  record  shows  that  if  the 
plaintiff  recovers  in  this  action,  the  land  will 
go  to  Mts.  Kennlngton,  her  daughter.  The 
plaintiff  wants  it  distinctly  understood  that 
she  is  not  suing  her  son.  The  record  shows 
that  at  the  time  of  the  trial  the  plaintiff  was 
old,  infirm,  and  of  weak  mind.  There  Is  no 
sadi  showing  as  to  the  time  of  the  execution 
of  the  deed  now  alleged  to  be  fraudulent.    It 


would  unsettle  conveyances  if  the  grantor 
could,  years  afterwards,  set  them  aside,  be- 
cause the  deeds  did  not  contain  some  defeas- 
ance that  they  now  wish  they  had  contained. 
The  Judgment  is  affirmed. 

GARY,  a  J.,  and  HXDBIOK»  WATTS,  and 
GAGE,  JJ.,  concur. 


(112  S.  C.  270) 

COGGINS  V.  McKINNBY  et  aL    (No.  10220.) 

(Supreme  Gourt  of  South  Carolina.    July  14, 

1919.) 

IjAndlobd  and  Tenant  ^s»157(6)— Iicpbovx- 

ICENTS   BY  TENANT-<;0MFBNSATI0N. 

Where  a  son-in-law,  while  a  tenant  on  prop- 
erty belonging  to  his  fatber-in-law,  a«cted  im- 
provements in  good  faith,  with  the  Imowledge 
and  consent  of  the  father-in-law,  and  with  the 
intention  of  enjoying  them  in  event  he  became 
the  owner,  he  was  entitled  to  be  reimbaraed 
therefor,  provided  such  improvements  increased 
the  rental  value  of  the  land. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  CSrcuit  Ck>nrt 
of  Spartanburg  County;  S.  W.  G«  Shii^ 
Judge. 

Action  by  J.  H.  Coggins  against  William 
McEIinney  and  Minnie  Coggins.  From  a 
Judgment  for  plaintiff  for  a  part  of  the  re- 
lief demanded,  both  parties  appeaL   AflOimed. 

Sanders  &  De  Pass,  of  Spartanburg,  for 
appellant. 
John  Gary  Evans  and  I.  A.  Phifer,  both  of 

Spartanburg,  for  respondents 

GAGE,  J.  Action  for  specific  performance, 
and  that  denied,  for  money  spent  in  good 
f&ith  by  the  occupant  to  improve  the  prop- 
erty. 

The  master  found  against  the  plalntifC 
on  the  first  issue  and  for  the  plaintiff  on  the 
second  issue;  and  the  circuit  court  con- 
firmed that  report 

Appeal  by  both  sides.  We  are  content  to 
abide  the  judgment  of  the  court  upon  the 
first  issue,  and  without  any  discussion  of 
the  question.  The  report  of  the  master  (con- 
firmed pro  forma  by  the  circuit  court)  satis- 
fies us  in  the  conclusion  he  reached. 

The  second  issue  Is  not  free  from  difficulty ; 
but  upon  a  settled  consideration  of  the  law 
and  the  testimony  we  are  of  opinion  that  the 
plaintiff  is  entitled  to  compensation  for  the 
improvements  he  has  made^  and  the  amount 
fixed  by  the  master. 

Beyond  cavil,  as  matter  of  fiict,  Coggins 
constructed  buildings  on  the  land  well  es- 
timated to  be  worth  $800.  The  master  so 
found,  the  court  so  found,  and  the  testimony 
is  conclusively  to  that  effect    And  it  is  also 
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true  that,  while  the  land  yielded  $128  per 
year  rent  before  the  improvements  were 
erected,  it  yielded  in  1913,  1914,  and  1915 
$228  per  year  rent.  Beyond  question,  as 
matter  of  law,  it  is  true  that  generally  a 
stranger  may  not  spend  his  money  in  making 
improvements  on  another's  land  and  have  re- 
imbursement therefor. 

But  as  matter  of  law  it  is  also  true  that 
under  some  circumstanoes  a  stranger  who 
has  constructed  improvements  on  land  while 
it  is  in  his  possession  may  be  reimbursed 
for  his  expenditures. 

Such  claims,  in  the  cases  reported  in  our 
books,  have  generally  been  made  by  an  oc- 
cupying tenant  in  common;  and  they  have 
been  frequently  allowed.  In  the  Instant  case 
the  claim  is  made  by  one  who,  as  it  turns 
out,  has  no  title  and  has  no  right  to  a  title. 

The  <master  found,  as  a  fact,  that  the  ten- 
ant erected  the  improvem^its  with  the  knowl- 
edge and  consent  of  the  owner,  and  with  no 
intention  by  the  tenant  to  make  the  owner 
a  gift  of  the  Improvements.  So  much  is 
equivalent  to  finding  that  the  tenant  ere<fted 
the  improvements  in  good  faith,  with  the 
knowledge  and  consent  of  the  owner,  and 
with  the  intention  of  enjoying  them  in  the 
event  he  came  to  be  the  owner.  The  court 
confirmed  that  finding,  and  the  testimony 
tends  strongly  to  prove  it  The  appealing 
owner  has  not  satisfied  us  that  the  finding  is 
wrong.  Whether  the  tenant  under  these 
circumstances  is  entitled  to  be  reimbursed 
is  the  issue  of  law  to  be  decided. 

It  is  plain  that  the  improving  occupier  may 
be  recompensed  at  all  only  when  the  im- 
provements he  has  made  have  added  value 
to  the  land,  so  that  th^  enhance  the  rent 
which  the  owner  may  get  from  it.  For  in- 
stance, if  the  improvement  should  be  a  work 
of  art  only,  of  no  rental  value,  the  occupying 
tenant  could  have  no  compensation  for  it 

To  state  a  simple  case  which  will  illus- 
trate the  principle  we  have  in  mind,  and 
which  principle  must  control  the  instant 
case:  If,  when  Gogglns  went  into  posses- 
sion January  1,  1905,  the  reasonable  rent 
was  1128  per  year ;  and  if,  in  that  year  Cog- 
gins  spent,  under  the  circumstances  found 
$100  in  improvements;  and  if  Coggins 
should  have  been  put  out  at  the  end  of  that 
year;  and  if  McKinney  should  have  rented 
the  place  in  1906  for  $228 ;  and  if  such  in- 
crease in  the  rent  was  due  to  the  improve- 
ments; then  McKinney  ouf^t,  of  right,  to 
return  to  Ck>ggins,  out  of  the  rent  increase, 
the  $100  which  Ck>gglns  had  spent  towards 
improvements. 

The  equity  of  that  transaction  lies  in  the 
fiact  that  the  increase  was  caused  by  Cog- 
gins'  efforts,  and  the  return  of  $100  to  him 
out  of  that  increase  does  not  take  anything 
from  McKinney  and  compensates  Coggins 
for  his  expenditure.  The  parties  are  thus 
made  equal*  and  equality  is  equity.     See 


Harper,  Ch.,  quoted  in  Dellet  v.  Whitner, 
Cheves,  Eq.  230. 

Applying  this  principle  to  the  case  in  hand, 
what  is  the  result? 

It  is  certainly  true  that  Coggins'  improve- 
ments added  $100  per  year  to  the  rental  val- 
ue of  the  land ;  for,  while  the  rental  value 
was  $128  per  year  before  the  improvements 
were  made,  yet,  after  that  event,  Mayberry 
paid  Coggins  $228  per  year  for  rent  in  each 
of  the  years  1913,  1914,  and  1915.  The  in- 
crement of  $100  thus  paid  to  Coggins  took 
nothing  from  McKinney,  who  got  his  $128 
rent.  It  was  the  fruit  of  Coggins'  expendi- 
ture, and  it  belonged  to  him. 

The  presumption  Is  that  for  successive 
years  the  improvements  will  continue  to  add 
so  much  to  the  rental  value,  and  the  owner 
will  enjoy  that  increase.  The  owner  ought, 
therefore,  to  compensate  Coggins  for  the  im- 
provements which  has  caused  the  rent  in- 
crement, and  which  the  owner  will  surely 
enjoy. 

The  conclusion  which  was  reached  by  the 
circuit  court  was  right,  and  the  Judgment 
of  that  court  is  affirmed. 

GABY,  0.  J.,  and  WATTS  and  HYDRIOK, 
JJ.,  ooncor. 

FRASBR,  J.  I  dissent  BCr.  McKinney 
pat  his  daughter,  Mrs.  Coggins,  and  her  hus- 
band in  possession  of  a  tract  of  land.  This 
action  was  brought  on  the  theory  that  the 
possession  was  given  as  a  part  performance 
of  a  contract  to  convey.  This  theory  failed 
utterly.  The  plaintiff  himself  testified  that 
there  was  no  omtract  to  convey,  but  that 
his  father-in-law  said,  ^  intend  for  you  and 
Minnie  [Mrs.  Coggins]  to  have  it''  and  added, 
"I  suppose  he  intended  to  include  me."  Mr. 
Coggins,  with  the  reluctant  consent  of  Bfr. 
McKinney,  put  improvements  on  the  place. 
The  reluctant  consent  applied  to  the  great 
cost  of  the  improvement&  Mr.  Coggins  and 
his  wife  had  a  disagreement,  and  she  left 
the  place  and  went  back  to  her  father.  Mr. 
McKinney  then  undertook  to  regain  posses- 
sion of  the  place,  and  this  action  was  brought 
to  protect  the  rights  of  Mr.  Coggins  in  the 
land.  Now  what  are  those  rights?  Mr.  Cog- 
gins improved  the  land  of  another  without  a 
omtract  as  to  future  ^oyment  and,  as  a 
matter  of  law,  the  improvements  belong  to 
the  owner  of  the  land.  It  is  claimed,  how- 
ever, that  there  is  an  equity,  and  by  this 
equity  Mr.  Coggins  must  be  paid.  I  see 
nothing  in  the  case  except  the  supposition 
of  Mr.  Coggins  to  indicate  that  Mr.  Coggins 
was  to  receive  any  other  rights  or  privileges 
than  such  as  every  man  has  in  the  property 
of  his  wife.  If  Mrs.  Coggins  were  asking 
protection,  then  the  equity  may  apply.  Mrs. 
Coggins  repudiates  the  claim  of  her  husband, 
and  sets  up  no  claim  against  her  father. 

It  seems  to  me  that  the  only  inferenoe  to 
be  drawn  from  the  -testimony  Is  that  thn 
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real  party  In  Interest  Is  Mrs.  Ck)gglns,  and 
not  Mr.  Cogglns.  Treating  the  agreement, 
if  any,  as  that  of  Mrs.  Goggins,  all  that  Mr. 
Cogglns  can  claim  successfully  is  that  he 
improved  the  land  of  his  wife,  and.  If  he 
did,  the  presumption  is  that  the  improve- 
ments were  a  gift  from  the  husband  to  his 
wife  (21  Cyc.  1297),  and  there  is  no  evidence 
of  a  contract  to  repay  and  no  trust  created 
thereby.  If  the  rule  were  otherwise,  a  hus- 
band could  improve  his  wife  out  of  her  prop- 
erty. It  may  amount  to  confiscation  by  im- 
provement. 

The  equity  of  Mr.  Coggins  .disappears 
when  the  facts  are  considered.  When  Mr. 
McKinney  ofTered  to  put  Mr.  and  Mrs.  Gog- 
gins  in  possession  of  the  land,  Mr.  Cogglns 
protested  that  the  other  children  might  ob- 
ject to  the  undue  preference.  Mr.  McKinney 
said  the  property  was  his,  and  he  would  do 
with  it  as  he  pleased.  The  land  cost  Mr. 
McE[inney  $1,600,  and  he  charged  8  per  cent, 
only  as  rent,  or  $128.  This  was  paid  as  rent 
until  this  trouble  began.  Then  Mr.  Cogglns 
Insisted  on  calling  it  interest.  Mr.  Cogglns 
rented  out  the  place  for  two  years  and  col- 
lected $228  per  annum  as  rent.  The  com- 
plaint alleges  that  Mr.  Cogglns  was  in  pos- 
session for  12  or  14  years  before  this  suit 
was  commenced  in  1916.  Since  that  time 
Mr.  Cogglns  has  paid  no  rent. 

The  value  of  the  improvements,  as  fixed 
by  the  master  and  circuit  Judge,  is  $800,  and 
if  $800  is  the  fair  value  of  the  improvements, 
then  Mr.  Cogglns  has  lost  nothing  by  his  im- 
provement& 
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CASTLE    V.    SOUTHERN    RY.    00.      (Na 

10244.) 

(Supreme  Court  of  South  Carolina.     July  15, 

1919.) 

Railroads    ^=»5Mif  New,   vol.  6A  Key-No. 
Seriefr— GovEBNMENTAii  Control— Actions. 

Under  Acts  Cong.  Aug.  29,  1916,  and  March 
21,  1918,  and  Presidential  Proclamations  of 
Dec.  26,  1917,  and  March  29  and  April  11, 
1918  (U.  S.  Comp.  St  1918,  M  1974a,  3115%  a- 
3115%  P  And  section  1974a,  note,  section 
3115% h,  note),  relating  to  the  governmental 
control  of  railroads  during  war,  held  that  Gen- 
eral Order  No.  50  promulgated  by  the  Director 
General,  and  declaring  that  actions  of  injury  to 
persons  or  property  shall  be  brought  against 
the  Director  General  and  not  otherwise,  is  valid, 
and  no  such  action  can  be  maintained  against 
the  railroad  company  alone. 

Watts  and  Gage,  J  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   Ernest  Moore,  Judge. 

Action  by  Oliver  Castle  against  the  South- 
em  Railway  Ck>mpany.  From  an  order  re- 
fusing to  set  aside  the  service  of  the  sum- 


mons   and    complaint,    defendant    appeals. 
Reversed. 

McDonald  &  McDonald,  of  Winnsboro,  for 
appellant. 

Thomas  F.  McDow,  of  York,  for  respond- 
ent. 

GARY,  C.  J.  This  is  an  appeal  from  an 
order  refusing  to  set  aside  the  service  of  the 
summons  and  complaint. 

The  defendant  gave  notice  of  a  motion  to 
set  aside  the  service  of  the  summons  and 
complaint,  on  the  grounds  that  the  said  cor- 
poration is  not  liable  to  be  sued  in  this  ac- 
tion, and  that  the  alleged  agent  upon  whom 
the  service  was  made  is  not  an  agent  of  the 
defendant,  but  was  an  agent  of  the  United 
States  govemmoit,  at  the  time  of  the  al- 
leged service. 

His  honor,  the  circuit  judge,  ruled,  that 
the  plaintiff  had  the  right  to  bring  his  ac- 
tion, under  section  10  of  the  act  entitled 
"An  act  to  provide  for  the  operation  of 
transportation  systems  while  under  federal 
control,  for  the  just  compensation  of  their 
owners,  and  for  other  purposes,"  approved 
the  21st  of  March,  1918  (chapter  25,  40  Stet. 
456  [U.  S.  Comp.  St.  1918,  |  3115% j]) ;  and 
that  the  President  of  the  United  States  did 
not  have  the  power  to  delegate  any  of  the 
powers,  with  reference  to  actions  at  law 
and  suits  in  equity,  to  the  Director  General 
of  Railroads. 

The  complaint  alleges  that  the  plaintiff 
was  injured,  through  the  negligence  of  the 
defendant,  while  riding  on  its  line  as  a  pas- 
senger, from  Washington,  D.  0.,  to  Salis- 
bury, N.  C,  near  Lynchburg  in  the  state  of 
Virginia.  The  appeal  assigns  error  in  the 
said  rulings. 

On  the  29th  of  August,  1916,  Congress  en- 
acted a  statute  entitled  "An  act  making  ap- 
propriations for  the  support  of  the  Army, 
for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  seventeen."  Chapter 
418,  39  Stat  619.  Section  1  thereof  (U.  S. 
Comp.  St.  1918,  {  1974a)  is  as  follows: 

''Tlie  President,  in  time  of  war  is  empowered, 
through  the  Secretary  of  War,  to  take  posses- 
sion and  assume  control  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof,  and 
to  utilize  the  same,  to  the  exclusion  as  far  as 
may  be  necessary  of  all  other  traffic  thereon, 
for  the  transfer  or  transportation  of  troops,  war 
material  and  equipment,  or  for  such  other  pur- 
poses connected  with  the  emergency  as  may  be 
needful  or  desirable.    *    ♦    • »» 

This  statute  not  only  empowered  the 
President  of  the  United  States  to  take  pos- 
session and  control  of  the  systems  of  trans- 
portation for  the  transfer  of  troops  and 
war  material,  but  also  for  such  other  pur- 
poses, connected  with  the  emergency,  as 
might  be  necessary  in  the  exercise  of  his 
discretion.     War  was  afterwards  declared; 
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and  the  powers  thus  conferred  upon  the 
President  fully  authorized  him  to  issue  his 
proclamation,  on  the  26th  of  December, 
1917,  which,  among  other  provisions,  con- 
tains the  following: 

"It  is  hereby  directed  that  the  possession,  con- 
trol, operation,  and  utilization  of  such  transpor- 
tation systems  hereby  by  me  undertaken  shall  be 
exercised  by  and  through  William  G.  McAdoo, 
who  is  hereby  appointed  and  designated  Director 
General  of  Railroads.  Said  director  may  per- 
form the  duties  imposed  upon  him,  so  long  and 
to  such  extent  as  he  i^all  determine,  through 
the  boards  of  directors,  receivers,  officers  and 
employes  of  said  systems  of  transportation. 
Until  and  except  so  far  as  said  director  shall 
from  time  to  time  by  general  or  special  orders 
otherwise  provide,  the  hoards  of  directors,  re- 
ceivers,  officers^  and  empioffi*  of  the  various 
transportation  systems  shall  continue  the  opera- 
tion thereof  in  the  ueual  and  ordinary  course  of 
the  business  of  common  carriers,  in  the  names  of 
their  respective  companies, 

"Until  and  except  so  far  as  said  director  shall 
from  time  to  time  otherwise  by  general  or  spe- 
cial orders  determine,  such  systems  of  transpor- 
tation shall  remain  subject  to  all  existing  stat- 
utes and  orders  of  the  Interstate  Commerce 
Commission  and  to  all  statutes  and  orders  of 
regulating  commissions  of  the  various  states  in 
which  said  systems  or  any  part  thereof  may  be 
situated.  But  any  orders,  general  or  special, 
hereafter  made  by  said  director,  shall  have  par- 
amount authority  and  be  obeyed  as  such.    *    *    * 

"Except  with  the  prior  written  assent  of  said 
director,  no  attachment  by  mesne  process  or  on 
execution  shall  be  levied  on  or  against  any  of 
the  property  used  by  any  of  said  transportation 
systems  in  the  conduct  of  their  business  as  com- 
mon carriers;  but  suits  may  he  hrought  hy  and 
against  said  carriers  and  judgments  rendered  as 
hitherto  until  and  ettoept  so  far  as  said  director 
may,  hy  general  or  special  orders,  otherwise  de- 
termineJ'    U.  S.  Comp.  St.  1918^  {  1974a,  note. 


When  Congress  passed  the  act  approved 
the  29th  of  August,  1916,  It  knew  that,  if  war 
was  declared,  the  President  would  have  a 
tremendous  responsibility  upon  his  shoulders 
and  very  many  delicate  duties  to  perform, 
which  in  large  measure  necessarily  would 
have  to  be  Intrusted  to  other  officials.  It 
also  knew  that  it  would  be  necessary  to  re- 
sort to  extraordinary  methods  during  the 
emergency.  The  President's  Proclamation 
on  the  26th  of  December,  1917,  embodied  his 
policy  in  regard  to  the  control  and  operation 
of  the  systems  of  transportation,  at  that 
time,  as  shown  by  the  words  which  we  have 
italicized.  But  realizing  that  it  might  be- 
come necessary  to  change  that  policy,  he 
expressly  ordered  that  it  should  only  remain 
of  force,  "until  and  except  so  far  as  said 
director  shall  from  time  to  time  otherwise 
by  general  or  special  orders  determine." 

This  was  the  situation  on  the  21st  of 
March,  1918,  when  Congress  passed  the  act 
hereinbefore  mentioned,   of  which  sections 


8  and  9  (U.  S.  Comp.  St.  1918,  U  3115%h, 
8115 %i)  are  as  follows: 

"Sec.  8.  That  the  President  may  execute  any 
of  the  powers  herein  and  heretofore  granted  him 
with  relation  to  federed  control,  through  such 
agencies  as  he  may  determine,    *    *    * 

"Sec.  9.  That  the  provisions  of  the  act  enti- 
tled 'An  act  making  appropriations  for  the  sup- 
port of  the  Army  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  seventeen,  and 
for  other  purposes,'  approved  August  twenty- 
ninth,  nineteen  hundred  and  sixteen,  shall  re- 
main in  force  and  effect  except  as  expressly 
modified  and  restricted  by  this  act;  and  the 
President,  in  addition  to  the  powers  conferred 
by  this  act,  shall  have  and  is  hereby  given  such 
other  and  further  powers  necessary  or  appropri- 
ate to  give  effect  to  the  powers  herein  and  here- 
tofore conferred," 

Congress  knew,  as  we  have  already  stat- 
ed, the  manner  in  which  the  provisions  of 
the  act  of  1916  had  been  construed  by  the 
President;  therefore  the  only  reasonable  in- 
ference is  that  it  was  the  intention,  not  only 
to  approve  the  policy  which  he  had  tempo- 
rarily adopted  as  indicated  by  his  procla- 
mation, but  to  use  such  agencies  as  he  might 
determine  and  that  he  should  have  such 
additional  powers  as  might  be  necessary  or 
appropriate  to  give  effect  to  the  powers 
therein  or  theretofore  conferred. 

"Sec  10.  That  carriers  while  under  federal 
control  shaU  he  suhjeoi  to  aU  laws  and  Uahili- 
ties,  as  common  carriers,  whether  arising  under 
state  or  federal  laws  or  at  common  law,  ewoept 
in  so  far  as  may  he  inoontistenft  with  the  pro- 
visions of  this  act  or  any  other  act  applioahle  to 
such  federal  control  or  with  any  order  of  the 
President.  Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such  carriers 
and  judgments  rendered  as  now  provided  by 
law ;  and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  Is  an 
instn^entality  or  agency  of  the  federal  govern- 
ment. Nor  shall  any  such  carrier  be  entitled 
to  have  transferred  to  a  federal  court  any  ac- 
tion heretofore  or  hereafter  instituted  by  or 
against  it,  which  action  was  not  so  transferable 
prior  to  the  federal  control  of  such  carrier ;  and 
any  action  whidi  has  heretofore  been  so  trans- 
ferred because  of  such  federal  control  or  of  any 
act  of  Congress  or  official  order  or  proclamation 
relating  thereto  shall  upon  motion  of  either  par- 
ty be  transferred  to.  the  court  in  which  it  was 
originally  instituted.  But  no  process,  mesne  or 
final,  shall  be  levied  against  any  property  under 
such  federal  control."  U.  S.  Comp.  St  1918,  § 
3115%J. 

If  the  words,  "actions  at  law  or  suits  in 
equity  may  be  brought  by  and  against  such 
carriers  and  Judgments  rendered  aa  now 
provided  by  law,"  stood  alone,  it  might  well 
be  contended  that  Congress  intended  to 
adopt  a  permanent  policy,  different  from 
that  outlined  by  the  President  in  his  procla- 
mation.   Itt  however^  qualified  such  right, 
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and  made  It  conform  to  the  policy  of  the 
President,  by  the  Insertion  of  the  words 
which  we  have  italicized  in  that  section, 
and  thereby  gave  It  the  force  and  effect  only 
of  a  temporary -expedient  until  a  further  or- 
der of  the  President 


tn 


'Sec.  16.  That  this  act  U  expreaMly  declared 
to  be  emergency  legialation  enacted  to  meet  oonr 
ditione  growing  out  of  war;  and  nothing  here- 
in is  to  be  construed  as  expressing  or  prejudic- 
ing the  future  policy  of  the  federal  government 
concerning  the  ownership,  control,  or  regulation 
of  carriers  or  the  methods  or  basis  of  the  capi- 
talization thereof."  U.  S.  Gomp.  St  1918,  S 
8116%p. 

The  words  which  we  have  italicized  show 
why  Congress  intrusted  the  exercise  of  so 
much  power  to  the  discretion  of  the  Presi- 
dent, and  the  agencies  selected  by  him. 

On  the  29th  of  March,  the  President  is- 
sued another  proclamation,  which,  omitting 
the  preamble,  provides: 

"Now,  therefore,  I,  Woodrow  Wilson,  Presi- 
dent of  the  United  States,  under  and  by  virtue 
of  the  powers  and  authority  so  vested  in  me  by 
said  act  and  of  all  other  powers  me  hereto  en- 
abling, do  hereby  authorize  the  said  Wiliam  G. 
McAdoo,  Director  General  ^of  Railroads  as 
aforesaid,  either  personally  or  through  such  di- 
visions, agencies,  or  persons  as  he  may  appoint, 
and  in  his  own  name  or  in  the  (name  of  such  di- 
visions, agencies,  or  persons,  or  in  the  name  of 
the  President  *  *  *  to  make  any  and  aU 
contracts,  agreements,  or  obligations  necessary 
or  expedient  and  to  issue  any  and  all  orders 
which  may  in  any  way  be  found  necessary  and 
expedient  In  connection  with  the  federal  con- 
trol of  systems  of  transportation,  railroads,  and 
inland  waterways  as  fully  in  all  respects  as  the 
]h?«flident  is  authorized  to  do,  and  generally  to 
do  and  perform  all  and  singular  all  acts  and 
things  and  to  exercise  all  and  singular  the  powers 
and  duties  which  in  and  by  the  said  act,  or  any 
other  act  in  relation  to  the  subject  hereof,  the 
President  is  authorized  to  do  and  perform." 
U.  S.  Ck>mp.  St  1918,  t  3115%h,  note. 

''Except  with  the  prior  written  assent  of  said 
director,  no  attachment  by  mesne  process  or  on 
execution  shall  be  levied  on  or  against. any  of 
the  property  used  by  any  of  said  transportation 
systems  in  the  conduct  of  their  business  as  com- 
mon carriers;  but  tuita  may  he  brought  by  and 
aga4n9t  eaid  earriert  and  judgments  rendered  ae 
hitherto  untU  and  except  »o  far  aa  aaid  director 
may,  5y  general  or  special  orders,  otherwise  de- 
termine.*' Proclamation  of  December  26»  1917 
(U.  S.  Ck>mp.  8t  1918,  S  1974a,  note). 

On  the  nth  of  April,  1918,  the  President 
made  another  proclamation,  which,  after  the 
preamble,  contains  the  following  provisions: 

''It  is  hereby  directed  that  the  possession,  con- 
trol, operation  and  utilization  of  such  transpor- 
tation systems  hereby  by  me  undertaken,  shall 
be  exercised  by  and  through  William  G.  Mc- 
Adoo, who  is  hereby  appointed  and  designated 
Director  General  of  Railroads.  Said  director 
may  perform  the  duties  imposed  upon  him  so 
long  and  to  such  extent  as  he  shall  determine, 
through  the  boards  of  directors,  «  *  *  offi- 
cen^  and  employes  of  said  ai^stems  of  transpor- 


tation. Until  and  except  so  far  as  said  director 
shall  from  time  to  time  by  general  or  spedal  or* 
ders  otherwise  provide,  the  boards  of  directorfl, 
*  *  *  officers,  and  employes  of  said  transport 
tation  systems  shall  continue  the  operation 
thereof  in  the  usual  and  ordinary  course  of  the 
business  of  common  carriers  in  the  names  of 
their  respective  companies. 

**Unttl  and  except  so  far  aa  aaid  Dtreetor 
General  ahaU  from  time  to  time  otherwise  hw 
general  or  special  orders  determine,  such  sys- 
tems of  transportation  shall  remahi  subject  to 
all  existing  statutes  of  the  United  States  and 
orders  of  the  Interstate  Commerce  Commission, 
and  to  all  statutes  and  orders  of  regulating  com- 
missions of  the  various  States  in  which  said 
systems  or  any  part  thereof  may  be  situated. 
But  any  orders,  general  or  special,  hereafter 
made  by  said  Director  General,  shaU  have  p^r* 
amow%t  authority  and  be  obeyed  as  such,^  U* 
S.  Comp.  St  1918,  fi  1974a,  note. 

These  proclamations  were  issued  after  the 
Act  of  March  21,  1918,  was  approved.  The 
words  which  we  have  Italicized  clearly  show 
that  the  provision  therein,  as  to  actions  at 
law  and  suits  in  equity  against  the  car- 
riers, was  construed  by  the  President  to  be 
temporary  in  its  effect  and  subject  to  change 
by  order  of  the  Director  General,  wheneYer 
he  deemed  it  advisable  to  inaugurate  a  dlf* 
ferent  policy. 

General  Order  No.  8,  sec.  6,  providee 
that— 

"The  government  now  being  in  control  of  the 
railroads,  the  officers  and  employes  of  the  vari* 
ous  companies  no  longer  serve  a  private  inters 
est  All  now  serve  the  government  and  the  pub- 
lic interest  only." 

General  Order  No.  50  made  on  the  28th  of 
October,  1918,  by  William  G.  McAdoo  as  dV 
rector  General,  is  as  follows: 

"Whereas  by  the  proclamations  dated  Decern* 
ber  26,  1917,  and  April  11,  1918,  the  President 
took  possession  and  assumed  control  of  systems 
of  transportation  and  the  appurtenances  there- 
of and  appointed  the  undersigned,  William  G. 
McAdoo,  Director  General  of  Railroads,  and 
provided  in  and  by  said  proclamations  that  'un- 
til and  except  so  far  as  said  director  shall  from 
time  to  time  otherwise  by  general  or  special 
orders  determine,  sucb  systems  of  transports* 
tion  shall  remain  subject  to  all  existing  statutes 
and  orders  of  the  Interstate  Commerce  Commis- 
sion and  to  aU  statutes  *  *  *  but  any  or- 
ders, general  or  special,  hereafter  made  by  said 
director  shall  have  paramount  authority  and  be 
obeyed  as  such' ;   and 

"Whereas  the  act  of  Congress,  called  the  Fed- 
eral Control  Act,  approved  Mardi  21, 1918  [sec- 
tion 10  (U.  S.  Comp.  St  1918,  i  3115%j)l.  pro- 
vided that  'carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as  com- 
mon carriers,  whether  arising  under  state  or 
federal  laws  or  at  common  law,  except  in  so  far 
as  may  be  inconsistent  with  the  provisions  of 
this  act  or  any  other  act  applicable  to  audi  fed* 
eral  control  or  with  any  order  of  the  President' ; 
and 

"Whereas  since  the  Director  General  assumed 
control  of  said  systems  of  transportation,  suits 
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ar*  being  brought  and  judgments  and  decrees 
rendered  against  carrier  corporations  on  mat- 
ters based  on  causes  of  action  arising  during 
federal  control  for  which  the  said  carrier  cor- 
porations are  not  responsible,  and  it  is  right 
and  proper  that  tiie  actions,  suits  and  proceed* 
ings  hereinafter  referred  to,  based  on  causes  of 
action  arising  during  or  oat  of  federal  control 
should  be  brought  directly  against  the  said  Di- 
rector General  of  Railroads  and  not  against 
said  corporations: 

"It  is  therefore  ordered,  that  actions  at  law, 
suits  in  equity,  and  proceedings  in  admiralty 
hereafter  brought  in  any  court  based  on  con- 
tract, binding  upon  the  Director  General  of 
Railroads,  daim  for  death  or  injury  to  person, 
or  for  loss  and  damage  to  property,  arising 
since  December  31,  1917,  and  growing  out  of 
the  possession,  use,  control  or  operation  of  any 
railroad  or  system  of  transportation  by  the  Di- 
rector General  of  Railroads,  which  action,  suit^ 
or  proceeding  but  for  federal  control  might  haye 
been  brought  against  the  carrier  company,  shall 
be  brought  against  the  Director  General  of 
Railroads,  and  not  otherwise;  provided,  how- 
ever, that  this  order  shall  not  apply  to  actions, 
suits,  or  proeeedingB  for  the  recovery  of  fines, 
penalties,  and  forfdtures. 

''Subject  to  the  provisions  of  General  Orders 
numbered  18,  18A  and  26  heretofore  issued  by 
the  Director  General  of  Railroads*  service  of 
process  in  any  such  action,  suit  or  proceeding 
may  be  made  upon  operating  officials  operating 
for  the  Director  General  of  Railroads,  the  rail- 
road or  other  carrier  in  respect  of  whidi  the 
cause  of  action  arises  in  the  same  way  as  serv- 
ice was  heretofore  made  upon  like  operating  of- 
ficials  for  such  railroad  or  other  carrier  com« 
pany. 

.  "The  pleadings  in  all  such  actions  at  law, 
suits  in  equity,  or  proceedings  in  admiralty,  now 
pending  against  any  carrier  company  for  a 
cause  of  action  arising  since  December  31,  1917, 
based  upon  a  cause  of  action  arising  from  or 
out  of  the  operation  of  any  railroad  or  other 
carrier,  may  on  application  be  amended  by  sub- 
stituting the  Director  General  of  Railroads  for 
the  carrier  company  as  party  defendant  and  dis- 
missing the  company  therefrom. 

"The  undersigned  Director  General  of  Rail- 
roads is  acting  herein  by  authority  of  the  Presi- 
dent for  and  on  behalf  of  the  United  States  of 
America,  therefore  no  supersedeas  bond  or  other 
security  shall  be  requir^  of  the  Director  Gen- 
eral of  Railroads  in  any  court  for  the  taking 
of  or  in  connection  with  an  appeaJ,  writ  of  er- 
ror, supersedeas,  or  other  process  in  law,  equi- 
ty, or  in  admiralty,  as  a  condition  precedent  to 
the  prosecution  of  any  such  appeal,  writ  of  er- 
ror, supersedeas,  or  other  process,  or  otherwise 
in  resrNBCt  of  any  such  cause  of  action  or  pro- 
ceeding." 

General  Order  No.  50  A  which  is  in  all 
material  respects  similar  to  General  Order 
No.  50  was  issued  on  the  11th  of  January^ 
1919,  by  Walker  D.  Hines,  Director  Gen- 
eral. 

Our  coDclnslon  that  William  G.  McAdoo, 
Director  General,  and  Walker  D.  Hines,  Di- 
rector General^  were  vested  with  full  power 


to  make  General  Orders  No.  50  and  No. 
50  A  is  sustained  by  the  recent  decision 
rendered  by  the  United  States  Supreme 
Court,  in  the  case  of  Northern  Pac  Ry.  Ck>. 
et  al..  Plaintiffs  in  Error,  v.  State  of  North 
Dakota,  on  the  Relation  of  William  Langer, 
Attorney  General,  250  U.  S.  135,  39  Sup.  Gt 

502,  63  li.  Ed. . 

Reversed. 

HYDRICK  and  ERASER,  JJ.,  concur. 
WATTS  and  GAGE,  JJ.,  dissent 


(M  W.  Va.  402) 

TURKEY  KNOB  COAL  CO.  v.  HALLANAN, 
State  Tax  Com'r.    (No.  3875.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

July  17,  1919.) 

(SyUdbuB  hy  ihe  Court) 

1.  Taxation  #»e06(2)  —  Injunction  —  Col- 
LEcnoN  OF  Illboal  Tax. 

Equity  has  Jurisdiction,  at  the  suit  of  a  par- 
ty affected  thereby,  to  enjoin  the  collection  of  a 
tax  levied  without  authority  of  law. 

2.  Taxation  ^=»112(2)— Inooicb  Tax-*"Fis- 
CAi.  Yeab  1919." 

The  phrase  ''fiscal  year  1919,"  as  used  In 
chapter  7  of  the  Acts  of  the  Legislature  of 
1919,  extraordinary  session,  means  the  fiscal 
year  ending  June  30,  1919,  and  the  tax  thereby 
imposed  is  properly  levied  upon  the  net  incomes 
of  corporations  returned  for  that  year. 

Appeal  from  (yircolt  Conrt,  Kanawha 
County. 

Bill  for  Injunction  by  the  Turkey  Knob 
Coal  (Company  against  Walter  S.  Hallanan, 
State  Tax  Commissioner.  Decree  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Price,  Smith,  SpUman  ft  Clay,  of  (Carles- 
ton,  for  appellant 
John  T.  Simms,  of  (jharleston,  for  appellee. 

RITZ,  J.  The  plaintiff  by  its  biU  in  this 
cause  seeks  to  enjoin  the  state  tax  commis- 
sioner from  enforcing  an  assessment  against 
it,  made,  as  claimed  by  the  defendant,  un- 
der the  provisions  of  chapter  7  of  the  Acts 
of  1919,  extraordinary  session. 

Plaintiff  is  a  West  Virginia  corporation 
and  admittedly  liable  to  pay  the  excise  taxes 
provided  by  law.  It  made  its  return  as 
required  by  the  provisions  of  chapter  8  of 
the  Acts  of  1915,  second  extraordinary  ses- 
sion. This  return  was  filed  In  the  office  of  the 
defendant  on  the  2d  day  of  June,  1919,  and 
showed  the  entire  net  income  of  the  plaintiff 
for  the  calendar  year  1918.  Upon  this  net 
income  the  tax  commissioner  assessed  a  tax 
of  one-half  of  1  per  cent,  under  the  act  of 
1915  and  of  one-fourth  of  1  per  cent  under 
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the  provisions  of  chapter  7  of  the  Acts  of  the 
extraordinary  session  of  1919.  Plalnt^f  paid 
the  assessment  provided  for  by  the  act  of 
1915,  but  refused  to  pay  the  assessment  un- 
der the  act  of  1919,  claiming  that  said  act 
did  not  authorize  such  assessment,  and,  up- 
on the  refusal  of  the  board  of  public  works 
to  relieve  it  therefrom,  applied  to  the  cir- 
cuit court  of  Kanawha  county  for  an  Injunc- 
tion to  prevent  the  collection  of  such  assess- 
ment Upon  a  hearing  the  relief  asked  was 
denied,  and  plaintlfTs  bill  dismissed,  and 
this  appeal  is  prosecuted  to  review  that  de- 
cree. 

[1,2]  Plaintiff  contends  that  the  act  of  1919 
(chapter  7  of  the  extraordinary  session), 
properly  construed,  does  not  authorize  the 
assessment  made  against  it;  that  act,  in  so 
far  as  it  is  i)ertlnent  to  the  matter  involved 
here,  being  as  follows: 

''Section  1.  In  addition  to  the  tax  imposed 
by  section  5  of  chapter  3  of  the  Acts  of  the  Leg- 
l^ature  of  1915^  second  extraordinary  session, 
every  corporation,  joint-stock  company,  or  as- 
sociation organized  for  profit,  and  having  a  cap- 
ital stock  represented  by  shares,  and  every  in- 
surance company,  respectively,  now  or  hereafter 
organized  under  the  laws  of  this  state,  or  un- 
der the  laws  of  any  other  state  or  government, 
and  engaged  in  any  business  whatsoever  in  the 
state  of  West  Virginia,  shall  pay  an  annual  spe- 
cial excise  tax  for  the  privilege  of  carrying  on 
or  doing  business  in  the  state  of  West  Virginia 
equivalent  to  one-fourth  of  one  per  centum  up- 
on the  entire  net  income  of  such  company,  re- 
ceived by  it  from  all  sources  during  the  year,  on 
business  transacted  and  capital  invested  in  this 
state,  as  hereinafter  set  forth.    ♦    ♦    • 

"Sea  2.  The  tax  imposed  by  section  1  of  this 
act  shall  be  levied  for  the  state  fiscal  year  1919, 
and  succeeding  years,  and  shall  be  computed, 
levied,  assessed,  collected  and  paid  upon  the 
same  basis  and  in  the  same  manner  as  the  tax 
imposed  by  section  5  of  chapter  S  of  the  Acts 
of  the  Legislature  of  1915,  second  extraordinary 
session. 

''Sec.  3.  That  sections  3  and  4  of  chapter  6 
of  the  Acts  of  the  Legislature  of  1917,  second 
extraordinary  session,  be  and  the  same  are  here- 
by repealed." 

It  will  be  noticed  that  this  act  provides 
that  the  tax  imposed  shall  be  levied  for  the 
fiscal  year  1919,  and  succeeding  years.  The 
plaintiff  insists  that  the  fiscal  year  1919  did 
not  begin  until  July  1,  1919,  and  hence  the 
assessment  made  a^inst.  it  in  June,  1919, 
could  not  be  for  the  fiscal  year  1919,  while 
the  tax  commissioner's  contention  is  that 
the  fiscal  year  1919  was  the  fiscal  year  which 
ended  on  June  30,  1919,  and  consequently  the 
assessment  sought  to  be  enforced  is  clearly 
within  the  terms  of  the  act  It  will  thus  be 
seen  that  the  question  to  be  determined  is 
what  Is  meant  by  the  phrase  ^'fiscal  year 
1919*'  in  the  act  of  the  Legislature  here  in- 
volved. If  it  means  the  year  beginning  July 
1,  1919,  admittedly  there  is  no  authority .  for 
the  assessment  complained  of.  If,  however, 
it  means  the  fiacal  year  ending  June  SO,  1919» 


the  assessment  sought  to  be  enjoined  is  clear- 
ly authorized  by  the  act. 

By  a  demurrer  to  the  bill  the  defendant 
challenges  the  jurisdiction  of  equity  to  afford 
any  relief  in  any  event.  Insisting  that  sec- 
tion 11  of  chapter  3  of  the  Acts  of  1915, 
second  extraordinary  session,  prohibits  the 
granting  of  an  injunction  to  restrain  the 
collection  of  such  assessments,  except  upoo 
the  ground  that  the  same  are  in  violation  of 
the  Ck)nstltutlon  of  the  state  or  the  United 
States,  were  fraudulently  made  or  of  a 
mistake  in  the  amount  thereof.  We  do  not 
think  there  is  merit  in  this  contention.  The 
prohibition  against  the  granting  of  an  in- 
junction only  goes  to  "taxes  Imposed"  by  the 
act,  while  the  very  contention  here  Is  that 
the  act  does  not  impose  the  taxes  the  col- 
lection of  which  it  is  sought  to  enjoin.  The 
claim  is  that  the  defendant  has  levied  this 
assessment  without  any  authority  of  law  and 
seeks  to  compel  the  plaintiff  to  pay  it  as  a 
prerequisite  to  doing  business.  If  it  is  de- 
termined that  the  act  authorizes  the  levy  of 
the  tax  then  the  injunction  was  properly  re- 
fused, but  if,  on  the  other  hand,  the  act 
only  authorizes  the  tax  for  the  year  begin- 
ning July  1,  1919,  as  contended  by  the  plain- 
tiff, then  it  is  not  imposed  by  the  act,  is  a 
void  assessment  and  equity  has  jurisdiction 
to  enjoin  its  collection. 

Does  the  legislative  act  above  quoted  au- 
thorize this  assessment?  Counsel  for  the 
plaintiff  dtes  instances  in  the  past  which  he 
contends  show  that  the  Leg^islature,  by  the 
use  of  the  phrase  "fiscal  year  1919,"  meant 
the  fiscal  year  beginning  July  1,  1919,  while 
opi)Osing  counsel  is  as  positive  that  legisla- 
tive uses  of  the  term  which  he  cites  show 
that  it  means  the  fiscal  year  ending  June  30, 
1919.  The  inquiry  here  is  what  was  meant 
by  the  phrase  in  this  particular  act  It 
seems  that  this  phrase  has  never  been  d^- 
nitely  defined  by  the  Legislature;  that  is  to 
say,  it  has  never  been  given  a  definite  and 
certain  signification  applicable  to  it  under 
all  circumstances.  Here  we  find  the  Legis- 
lature in  an  extraordinary  session  IncnrrinK 
certain  liabilities,  to  wit,  the  immediate  dis- 
charge of  a  considerable  part  of  the  Virginia 
debt,  the  establishment  and  maintenance  of 
the  department  of  public  safety,  and  in- 
creasing the  salaries  of  circuit  judges,  and 
making  appropriations  for  each  of  these  pur- 
poses. The  act  in  question  is  one  of  the 
means  by  which  the  revenue  to  meet  these 
appropriations  is  to  be  raised.  The  need  of 
the  revenue  by  the  terms  of  the  law  ap- 
propriating it  begins  on  the  1st  day  of  July, 
1919.  Why,  then,  should  the  Legislature 
pass  an  act  to  raise  revalue  to  meet  prac- 
tically immediate  needs  which  would  not 
produce  any  such  revenue  for  more  than  a 
year? 

Again,  the  Legislature^  by  the  constituticm- 
al  majority,  made  this  act  take  effect  from 
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its  passage,  wblch  was  on  the  31st  day  of 
March,  1919.  Why  did  it  do  this,  if  it  was 
not  to  operate  for  a  year  after  its  passage? 
We  think  this  fact  strongly  argues  that  the 
Legislature  knew  these  returns  of  corpora- 
tions were  coming  in,  were  required  to  be 
filed  by  the  last  day  of  March^  and  that  the 
tax  thereon  would  be  assessed  shortly  there- 
after, and  by  putting  this  act  in  effect  from 
its  passage  the  tax  commissioner  would  be 
required  to  make  the  assessment  provided 
by  its  terms  upon  the  returns  then  being 
made  by  the  corporations  subject  to  an  ex- 
cise tax  under  the  act  of  1915.  Further,  the 
liegislature,  in  making  appropriations  in 
1917  for  the  years  ^ding  June  30,  1918,  and 
June  30,  1919,  placed  over  the  columns  rep- 
resenting the  amounts  appropriated  for  va- 
rious purposes  the  figures  "1918"  and  "1919," 
respectively,  and  in  the  explanatory  part  of 
the  act  stated  that  the  amounts  appropriated 
in  the  column  under  the  figures  "1918"  were 
for  the  fiscal  year  ending  June  30,  1918,  and 
those  under  the  figures  "1919"  for  the  fiscal 
year  ending  June  30,  1919,  and  the  same 
course  was  pursued  in  the  appropriations 
made  by  the  Legislature  in  1919  at  the  regu- 
lar session,  which  was  the  same  body  that 
passed  the  act  under  consideration.  This 
consideration  of  the  apparent  object  of  the 
Legislature  in  the  passage  of  this  legislation, 
together  with  the  above  recited  recent  ex- 
pressions of  legislative  understanding  as 
to  the  meaning  of  this  term,  convinces  us 
that  by  it  was  meant  the  fiscal  year  end- 
ing June  30,  1919.  Any  other  construction 
of  the  act  would,  in  our  view,  traverse  the 
plain  legislative  purpose  and  intent 

We  are  therefore  of  opinion  to  affirm  the 
decree  complained  of. 

Affirmed* 


a49  Oa.  280) 
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(Supreme  Ck>nrt  of  Georgia.     July  19,  1919.) 
(8ylkibu9  ly  the  Court.) 

1.  CORPOSATIONB  «=5>161  —  CAPITAL  STOCK  — 

Lien  of  Cobpobation. 
Where  none  is  provided  by  statute  or  char- 
ter or  by-laws,  a  corporatioii  has  no  lien  on  its 
shares  as  against  the  holders  thereof.  Buena 
Vista  Banlc  v.  Grier,  114  Ga.  898,  40  S.  E. 
284;  Bank  of  Oulloden  v.  Bank  of  Forsyth,  120 
Ga.  675,  48  S.  E.  226,  102  Am.  St  Rep.  115; 
Fletcher's  Cydopedia  of  Corporations,  |  8599; 
2  Ckwk  on  Corporations,  ||  520,  521. 

2.  CoBPOBATioNS   ^=»144-<Jafitax.    Stook— 
Bights  of  Bona  Fide  Pubchaskbs. 

Where  a  person  purchases  bona  fide  and 
for  value  and  has  transferred  to  him  certifi- 
cates of  stock,  he  is  protected  as  such  innocent 
bolder  in  a  suit  against  him  by  the  corporation 


seeking  to  cancel  said  shares  on  acconnt  of  in- 
debtedness for  unpaid  subscriptions  due  the 
corporation  by  his  transferors.  Accordingly, 
the  judgment  of  the  court  canceling  the  shares 
of  stock  was  erroneous. 

Error  from  Superior  Conrt,  Floyd  County; 
Moses  Wright,  Judge. 

Suit  by  B.  A.  Denny  and  others,  receivers, 
against  Lloyd  Damron.  Decree  for  complain- 
ants, and  defendant  brings  error.    Beversed. 


From  the  record  in  this  ease  it  appears  that 
Borne  Industrial  Insurance  Company  was 
capitalized  at  $100,000.  J.  C.  Porter,  C.  R 
Porter,  J.  L.  Bass,  and  B.  A.  Heard  each  held 
certain  certificates  representing  a  number  of 
shares  of  this  original  issue  of  stock,  which 
were  fully  paid  for  by  them.  By  charter 
amendment  the  name  of  the  company  was 
changed  to  Bome  Insurance  Company,  and  its 
capital  stock  increased  to  $1,000,000.  IJpon  a 
stockholder's  petition,  charging  that  the  com- 
pany was  being  mismanaged  and  abused  by 
its  officers  for  their  own  private  ends,  re- 
ceivers were  appointed.  In  the  proceeding  un- 
der which  they  were  appointed  the  receivers 
filed  an  intervention  alleging  that  practically 
all  of  the  increased  issue  of  stock  was  sub- 
scribed for  by  seven  persons,  including  the 
four  above  mentioned,  but  had  not  been  fully 
paid  for;  that  all  of  the  subscribers  were 
directors,  and  that  some  were  officers  of  the 
insurance  company;  that  under  an  agree- 
ment all  of  the  proposed  new  issue  of  stock 
so  subscribed  for  by  them  was  pooled,  and  a 
trustee  named  to  sell  the  same ;  that  a  large 
amount  of  the  stodc  was  sold,  most  of  it  on 
'a  basis  of  $8  for  each  dollar  of  par  value,  but 
that  only  the  par  value  of  $10  per  share  was 
paid  to  the  insurance  company,  and  that  as 
sold  the  officers  and  directors  of  the  insur- 
ance company,  taking  advantage  of  their 
position  and  power  as  such,  would  Illegally 
cause  to  be  issued  to  the  purchasers  out 
of  their  subscriptions  to  the  increase  in 
stock  certificates  representing  the  particular 
number  of  shares  paid  for  by  the  purchasers, 
instead  of  crediting  the  amount  so  paid  pro 
rata  upon  the  total  amount  of  their  unpaid 
subscriptions ;  and  that  there  Is  due  by  each 
of  the  four  persons  above  named  large 
amounts  on  accoimt  of  their  unpaid  subscrip- 
tions to  the  increased  issue  of  sto<^  which 
they  fail  and  refuse  to  pay.  It  is  alleged 
that  at  the  time  of  appointment  of  receivers 
C.  B.  Porter,  J.  C.  Porter,  J.  L.  Bass,  and  E. 
A.  Heard,  respectively,  held  certificates  rep- 
resenting 1,562,  1,547,  905,  and  100  shares  of 
the  original  issue  of  $100,000  of  stock,  and 
that  in  addition  Bass  held  800  shares  of  the 
increased  issue,  all  of  which  (except  669  of 
the  shares  held  by  J.  C.  Porter)  lAoyd  Damron 
is  claiming  have  been  transferred  and  belong 
to  him;  that  Damron  is  not  an  innocent  pur- 
chaser for  value ;  that  at  the  time  of  assign- 
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ment  of  the  stock  to  bim  be  knew  each  of  the 
parties  named  had  been  guilty  of  the  mis- 
conduct charged,  knew  that  all  of  them  were 
largely  indebted  to  the  insurance  company 
on  account  of  their  subscriptions  to  the  in- 
creased stock,  and  that  it  was  the  purpose  of 
the  receivers  to  resist  any  and  all  claims  of 
said  parties  on  account  of  said  certificates  of 
stock  to  participate  in  the  distribution  of 
assets  among  the  bona  fide  stockholders,  and 
that  he  allowed  the  same  to  be  transferred  to 
him .  in  pursuance  of  a  scheme  for  the  pur- 
pose of  defrauding  the  bona  fide  stockhold- 
ers of  the  company ;  and  that  all  of  the  stock 
held  by  Damron  except  50  shares  has  been 
deposited,  under  an  order  of  court,  with  the 
receivers.  The  prayers  are  that  the  certifi- 
cates of  stock  held  by  Damron  be  canceled 
and  ordered  surrendered  to  the  receivers; 
that  Dsimron  be  not  allowed  to  participate  In 
any  distribution  of  the  assets  of  the  com- 
pany, unless  the  balances  due  on  the  stock 
^subscriptions  above  mentioned  are  first  paid; 
that  the  court  protect  the  bona  fide  stock- 
holders by  proper  decree  In  tne  premises,  and 
for  general  relief. 

By  his  answer  the  respondent  denies  the 
allegations  that  the  stock  was  transferred  to 
him  in  pursuance  of  a  scheme  to  defraud 
other  stockholders,  and  "shows  that  he  is  a 
bona  fide  holder  of  said  stock  for  value,  and 
that  the  parties  from  whom  he  purchased 
same,  and  the  parties  mentioned  in  the  inter- 
vention, have  no  claim  or  equity  whatever 
against  such  stock,  but  that  he  has  paid  for 
the  stock  he  holds  and  is  the  bona  fide  owner 
and  holder  thereof;  ♦  ♦  ♦  that  the  par- 
ties to  whom  such  stock  was  issued  have 
no  interest  whatever  in  said  stock  or  in  the 
proceeds  thereof;  that  he  is  informed  that 
suits  for  large  amounts  were  filed  against 
some  of  the  parties  from  whom  he  purchased 
stock,  to  wit,  C.  B.  Porter  and  J.  O.  Porter, 
jsaid  suits  having  been  based  upon  subscrip- 
tion contracts ;  *  ^  *  that  such  suits  are 
still  pending;  *  ♦  ^  that  a  claim  was 
filed  in  the  District  Court  of  the  United 
States  against  the  estate  of  said  J.  L.  Bass, 
who  has  been  adjudicated  a  bankrupt,  and 
said  claims  had  been  disallowed  by  the  ref- 
eree, and  the  referee's  decision  had  been  ap- 
proved by  the  district  Judge,  and  no  appeal 
had  been  taken  therefrom/'  and  that  he  is 
informed  that  **no  suits  or  claims  were  ever 
filed  against  E.  A.  Heard;"  that  he  is  further 
informed  that  "other  suits  for  large  amounts 
were  filed  against  C.  R.  Porter  and  J.  O. 
Porter,  which  have  been  settled,  said  suits 
involving  the  alleged  illegal  pooling  and  sale 
of  the  stock,  and  that  no  suits  were  filed 
against  J.  L.  Bass  or  £1  A.  Heard;  that  the 
stock-subscription  suits  above  referred  to 
have  been  pending  for  about  two  years ;  that 
the  receivers  have  been  in  charge  for  more 
than  a  year ;  that  the  other  suits  referred  to 
have  been  pending  for  more  than  a  year, 
and  yet    •    •    ^    the  recovers  made  no  ef- 


fort to  hinder  or  prevent  the  said  owners  and 
subscribers  of  stock,  C.  B,  Porter,  J.  C.  Port- 
er, J.  L.  Bass,  and  E.  A.  Heard,  or  their 
trustees  in  bankruptcy,  from  selling  said 
stock,"  and  that  "part  of  the  stock  issued  to 
O.  B.  Porter  and  J.  C.  Porter  which  has  been 
purchased  by  this  respondent  was  purchased 
by  him  from  persons  who  held  same  as  col- 
lateral security  for  debts  prior  to  any  claim 
of  the  receivers  against  this  stock  or  any 
notice  or  threat  of  contest;"  and  that  •*the 
stock  of  J.  li.  Bass  and  E.  A«  Heard  was 
purchased  from  the  trustee  in  bankruptcy 
under  order  of  the  bankruptcy  court"  The 
respondent  also  sets  up  that  he  can  neither 
admit  nor  deny  the  allegations  of  the  inter- 
vention as  to  the  failure  of  the  four  persons 
above  named  to  pay  the  amounts  alleged  to 
be  due  on  their  subscriptions  for  said  capital 
stock ;  but  that  while  it  may  be  true  they  had 
not  paid  for  the  amounts  of  the  increased  is- 
sue of  stock  subscribed  for  by  them,  as  set 
forth  in  the  intervention,  "yet  he  is  informed 
and  believes,  and  so  charges,  that  they  had 
fully  paid  for  the  stock  standing  in  their 
names  recited  in  the  fifth  paragraph  of  the 
petition,"  being  the  certificates  of  stock 
which  the  receivers  sought  to  have  canceled. 
He  prays  that  he  be  allowed  to  share  pro 
rata  in  the  distribution  of  the  assets. 

Upon  the  hearing  the  plaintiffs  introduced, 
among  other  documentary  evidence,  a  suit 
brought  by  the  receivers  against  C.  R.  Porter, 
on  account  of  a  certain  subscription  to  the 
capital  stock  of  Bome  Insurance  Company, 
with  judgment  dated  March  3, 1915,  aggregat- 
ing $195,314,  and  execution  issued  thereon; 
•two  similar  suits  against  J.  C.  Porter,  with 
Judgments  dated  March  3,  1915,  aggregating 
$162,925.50;  also  certificates  of  stock  repre- 
senting 1,562  shares  transferred  by  C.  B. 
Porter  to  Damron,  and  certificates  of  stock 
representing  888  shares  transferred  by  J.  C. 
Porter  to  Damron,  together  with  said  trans- 
fers, made  prior  to  March  3, 1915,  the  date  of 
the  Judgments  in  the  above-mentioned  stock 
subscription  suits,  but  subsequent  to  the  ap- 
pointment of  receivers  for  the  Insurance 
company;  also  certificates  representing  1,705 
shares  with  transfer  dated  October  20,  1914, 
of  the  trustee  in  bankruptcy  of  J.  L.  Bass  to 
Damron;  also  certificates  representing  100 
shares  with  the  transfer  dated  October  30, 
1914,  of  the  trustee  in  bankruptcy  of  E.  A 
Heard;  also  an  agreed  statement  of  facts 
containing  the  following  language: 

"The  answer  of  said  intervention  thereto, 
hereby  agreed  to  be  true  and  correct*  and  it  is 
agreed  that  the  court  may  consider  and  pass 
upon  said  agreed  statement  of  facts.  •  •  • 
It  is  admitted  by  all  parties  that  O.  B.  Porter 
and  J.  O.  Porter  are  both  in  bankruptcy,  ard 
that  the  claims  o£  the  receivers  of  the  Bone 
Insurance  Company  were  filed  in  tiie  bankrupt- 
cy proceedings*  and  that  O.  B.  Porter  and  J. 
C.  Porter  have  now  been  discharged  in  bank- 
ruptcy! but  that  no  payment  was  made  oa  the 
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Judgments  In  these  cases.    It  is  farther  agreed  f  allegations  of  bad  faith,  and  avers  that  he 


by  all  parties  that  all  of  the  certificates  of 
stock  referred  to  and  described  in  the  fifth  par- 
agraph of  the  petition  was  original  stock  of 
the  $100,000  capital,  and  were  folly  paid  for, 
except  certificates  Nos.  1589,  1540,  1541,  1542, 
and  1543,  as  transferred  by  T.  W.  Lipscomb, 
trustee  in  bankruptcy  for  J.  L.  Bass,  to  Lloyd 
Damron,  said  certificates  aggregating  800  shares, 
which  were  a  part  of  the  increased  capitaliza- 
tion of  the  company.  ♦  •  ♦  It  is  further 
agreed  that  there  was  no  charter  provision  nor 
by-law  of  the  Rome  Insurance  Company  creat- 
ing a  lien  upon  this  stock.  *  *  *  It  is  fur- 
ther agreed  that  all  of  said  stock  was  pur- 


holds  bona  fide  and  for  valne,  and  that  his 
transferors  have  no  Interest  in  the  stock  or 
the  proceeds  thereof.  In  the  Agreed  state- 
ment of  facts  it  Is  admitted  that  the  answer 
of  Damron  is  true  and  correct;  and  also  it 
Is  specifically  admitted  that  all  of  said  stock 
was  purchased  by  Dainron  for  a  valuable  con- 
sideration, and  that  all  of  It  was  of  the  orig- 
inal issue  and  fully  paid  for,  except  certain 
designated  certificates  representing  SOO 
shares  which  were  a  part  of  the  increased 
capitalization  of  the  company.  These  agree- 
ments as  to  the  bona  fides  of  Damron  nega- 


chased  by^Lloyd  Damron  for  a  valuable  con-   ^j^^  ^^  allegations  In  the  petition  of  in- 


sideration. 

The  court  made  the  following  Judgment: 

''Lloyd  Damron,  the  defendant,  received  the 
stock  sold  to  him  subject  to  the  right  of  set- 
off by  the  receivers  of  any  judgment  in  favor  of 
them  for  unpaid  subscription  to  stock  by  the 
parties  from  whom  defendant,  Damron,  pur- 
chased his  shares  of  stock,  and  these  shares  of 
stock  are  therefore  adjudged  satisfied  and  paid, 
and  ordered  canceled." 

Error  is  assigned  upon  the  overruling  of 
the  motion  for  a  new  trial,  the  princl)pal 
grounds  being:  (a)  That  there  was  no  evi- 
dence showing  that  the  defendant,  Damron, 
knew  of  the  existence  of  such  Indebtedness, 
and  no  evidence  showing  that  there  was  any 
collusion  between  Damron  and  his  vendors, 
as  alleged  in  the  petition,  and  therefore  the 
Judgment  of  the  court  was  without  evidence 
to  support  it,  and  was  directly  contrary  to 
law  and  the  principles  of  equity,  (b)  That 
the  evidence  and  agreed  statement  of  facts 
showed  that  there  was  no  lien  upon  this 
stock,  by  reason  of  such  indebtedness,  either 
by  charter  or  by-law,  and  the  judgment  of 
the  court  oanceling  isaid  stock  was  therefore 
contrary  to  law  and  evidence,  (c)  That  as  to 
a  part  of  such  stock  purchased  by  Damron 
from  the  trustees  in  bankruptcy  of  B.  A. 
Heard  and  J.  L.  Bass,  the  evidence  shows  that 
such  sale  was  made  by  order  of  the  bankrupt 
court,  and  that  plaintiflfs  sought  to  intervene 
therein  and  made  no  effort  to  prevent  the  sale 
of  said  stock  in  any  way.  (d)  That  the  evi- 
dence shows  that  the  plaintiffs  stood  by  and 
allowed  a  sale  of  said  stock  without  objection 
or  proceedings  of  any  kind,  and  therefore 
they  are  now  estopped  to  attack  the  validity 
of  such  stock. 

Graham  Wright,  of  Rome,  W.  T.  Murphree, 
of  Gadsden,  Ala.,  and  Robt.  C.  Alston  and 
Philip  H.  Alston,  both  of  Atlanta,  for  plain- 
tiff in  error. 

Maddox  &  Doyal,  of  Rome,  for  defendants 
in  error. 

GILBERT,   J.     [1]  L  The  first  headnote 
need  not  be  elaborated. 
[1\  2.  Damron,  in  his  answer,  denies  all 


terveners  as  to  his  notice  and  bad  faith.  It 
must  have  been  the  intention  of  the  parties 
to  agree  that  Damron  purchased  the  stock  in 
good  faith  for  a  valuable  consideration,  with- 
out actual  knowledge  of  any  claims  by  the  cor- 
poration against  Porter  et  al.,  on  their  unpaid 
subscription  contracts.  It  is  also  a  necessary 
concluflion  that  the  certificates  of  stock  trans- 
ferred to  Damron,  and  which  he  now  holds, 
contained  nothing  In  themselves  to  put  him 
on  notice  of  said  debts,  nor  anything  requir- 
ing him  to  make  inquiry  concerning  it.  It  is 
argued  by  defendants  In  error  that  shares  of 
stock  In  a  corporation  constitute  a  trust 
fund  for  the  payment  of  debts.  No  principle 
is  better  established  by  the  adjudications  of 
this  court  than  that  unpaid  stock  subscrip- 
tions constitute  such  a  trust  fund.  This  suit 
does  not  purport  to  proceed  in  the  interest  of 
creditors,  nor  is  It  sought  to  obtain  a  money 
judgment  at  all.  Its  sole  purpose  Is  by  can- 
cellation of  the  stock,  or  otherwise,  to  pre- 
vent the  holder  thereof  from  sharing  In  the 
assets  of  the  corporation  after  the  debts 
have  been  paid,  along  with  holders  of  other 
stock  which  has  been  fully  paid  up.  What- 
ever may  have  been  the  real  equities  between 
the  corporation,  or  between  holders  of  stock 
fully  paid  for  and  these  subscribers  who  are 
alleged  to  have  been  guilty  of  fraudulent  con- 
duct, a  bona  fide  holder  for  value  cannot  be 
made  to  suffer;  and  the  defendant  In  this 
case  was  such  a  holder  by  the  admi8si<m  of 
all  the  parties  to  the  suit  Bank  of  Cullo- 
den  V.  Bank  of  Forsyth,  120  Oa.  575,  48  S.  E. 
226,  102  Am.  St.  Rep.  115.  This  case  differs 
from  that  of  Fouche  v.  Merchants'  National 
Bank,  110  Ga.  827,  36  S.  E.  256.  It  was  held 
there  that  the  court  erred  in  granting  a  non- 
suit, because  the  evidence  was  such  as  to  re- 
quire a  submission  to  the  Jury  of  the  Issue 
as  to  good  faith  and  notice.  As  stated  above, 
these  issues  are  foreclosed  In  the  instant  case 
by  the  admission  of  the  parties.  Compare 
Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y. 
616;  Central  Savings  Bank  v.  Smith,  43  Colo. 
90,  95  Pac.  307.  The  judgment  of  the  court 
canceling  the  stock  In  question  was  erroneoiUL 

Judgment  reversed. 

All  the  Justices  concur; 
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(149  Ga.  217) 

MATHBWSON  r.  REED.     (No.  lizew) 

(Supreme  Court  of  Georgia.    July  16,  1919.) 

(Byllabus  hy  the  Court,) 

1.  Pabtnership  ^=>313  —  Accounttno  awd 
Settlement— Jurisdiction  of  Coitrt. 

A  court  of  equity  has  jurisdiction  in  all 
cases  of  an  accounting  and  settlement  between 
partners.  Civ.  Code  1910.  §  4586;  Neel  ▼. 
Morris,  73  6a.  406;  Bennett  v.  Smith,  108  Oa. 
466,  468,  34  S.  E.  156;  Huger  y.  Cunningham, 
126  Ga.  684,  56  S.  E.  64(2). 

2.  Reference  <^t=>105— SuaMissiON  to  Audi- 
tor—Questions OF  Law  and  Paot^Adju- 
dication  on  Exceptions  to  Report. 

"In  equity  cases  submitted  to  an  auditor, 
to  whose  report  exceptions  of  law  and  fact  are 
filed,  the  trial  judge  can,  in  his  discretion,  de- 
cline to  submit  exceptions  of  fact  to  a  jury,  un- 
less he  approves  them.  He  may  disapprove  the 
exceptions  and  thereupon  enter  a  decree. 
Stone  V.  Risner,  111  Ga.  809  (35  S.  E.  648); 
Hogan  Y.  Walsh,  122  Ga.  283  (50  S.  E.  84); 
Austin  V.  Southern  Home  Association,  122  Ga. 
440(7),  448  (50  S.  E.  382)."  North  Atlanta 
Land  Co.  v.  Portness,  138  Ga.  135,  74  S.  E. 
1000;   Civ.  Code  1910,  §  5142. 

3.  Reference  ^=:>101(8)  —  Resubuission  of 
Case  —  Conclusiveness  of  Approval  of 
Report. 

Where,  in  an  equity  case,  exceptions  of  fact 
are  filed  to  an  auditor's  report,  some  of  which 
were  sustained  by  the  court,  and  the  case  was  re- 
submitted to  the  auditor  by  order  of  the  court, 
which  recited  that  it  was  done  by  consent  of 
counsel  for  both  parties,  with  "instructions  to  the 
auditor  to  render  a  supplemental  report  of  law 
and  facts  to  the  specific  grounds  of  exceptions 
contained  in  the  defendant's  exceptions  to  the 
auditor's  report  on  the  law  and  facts  which 
have  been  filed,  approved,  and  allowed  by  order 
of  the  court  this  day,  and  in  connection  with 
said  supplemental  report  said  auditor  Is  or- 
dered to  report  and  file  all  the  testimony,  in- 
cluding the  documentary  evidence  covering  said 
exceptions,  as  well  as  to  idenfify  all  documen- 
tary evidence  covered  by  said  exceptions  con- 
sidered in  making  up  his  original  and  supple- 
mental report,"  the  order  of  the  court  sustain- 
ing the  exceptions  of  fact  to  the  auditor's  re- 
port, which  was  not  excepted  to,  is  not  such  a 
final  judgment  as  would  prevent  the  auditor 
in  his  supplemental  report  from  correcting  a 
mistake  in  his  original  report,  nor  the  approval 
by  the  judge  of  the  supplemental  report.  Ken- 
cy  V.  District  Grand  Lodge,  148  Ga.  515,  97 
S.  E.  439;  Hogan  v.  Walsh,  122  Ga.  283,  50 
S.  E.  84;  Murphy  v.  District  Grand  Lodge, 
148  Ga.  648,  97  S.  E.  858;  Winder  Lum- 
ber Co.  V.  Washington  Brick  Co.,  149  Ga.  — . 
99  S.  E.  863. 

4.  AuDiixm's  Report. 

The  findings  of  the  auditor  were  all  sup- 
ported, and  there  was  no  error  in  overruling  the 
exceptions  of  law  and  fact,  nor  in  entering  the 
decree  complained  ol 


Error  from  Superior  Court,  Troup  County; 
J.  R,  Terrell,  Judge. 

Proceedings  between  J.  H.  Mathewson  and 
Mrs.  O.  L.  Reed.  A  decision  adverse  to 
Mathewson  was  rendered,  and  he  brings  er- 
ror.   Afiarmed. 

Robt  C.  &  Philip  H.  Alston,  of  Atlanta, 
and  A.  H.  Thompson,  of  La  Grange,  for  plain- 
tiff In  error. 

John  F.  Methvin,  of  Atlanta,  for  defendant 
In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jn»- 
tices  concur. 


(149  Oa.  275) 

CLARK  et  al.  r.  CAMP.     (No.  1268.) 
(Supreme  Court  of  Georgia.     July  17,  1919.) 

(ByUalu8  hy  the  Court.) 

Affirmance  of  Judgment— PaoPRiSTr  of  De- 
nial or  New  Trial. 

No  complaint  is  made  of  any  error  of  law 
having  been  committed  on  the  triaL  The  evi- 
dence was  suflacient  to  support  the  verdict  for 
the  plaintiff,  and  there  was  no  error  in  refusing 
a  new  trial. 

Error  from  Superior  Court,  Stephens  0>un- 
ty ;  J.  B.  Jones,  Judge. 

Action  by  Minnie  Camp  against  W.  L. 
Clark  and  others.  There  was  a  judgment  fbr 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Fermor  Barrett,  of  Toccoa,  and  McMillan 
&  Erwin,  of  Clarkesvllle,  for  plaintiffs  In  er- 
ror. 

G.  G.  Allen  and  Claude  Bond,  bqth  of  Toc- 
coa, for  defendant  in  error. 

HILL,  J.  Judgment  affirmed*  All  the  Jus- 
tices concur. 


(149  Ga.  IK) 
MARTIN  INSTITUTE  et  aL  r.  JEFFERSON 
BANKING  CO.  et  aL    (No.  1153.) 

(Supreme  Court  of  Georgia.     July  19,  19ia) 

(ByllahuB  by  the  Court.) 

Previous  Decisions. 

Under  the  decision  In  the  case  of  Jefferwm 
Banking  Co.  v.  Trustees  of  Martin  Institute^ 
146  Ga.  383,  91  S.  E.  463,  and  the  ruling  made 
in  the  case  of  Society  of  Methodist  Episcopal 
Church  V.  Jefferson  Banking  Co.,  99  S.  R  610, 
decided  June  11,  1919,  the  judgment  excepted 
to  in  the  instant  case  is  affirmed. 

Error  from  Superior  Court,  Jackson  Coun- 
ty; A.  J.  Cobb,  Judge. 
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Proceeding  between  the  Martin  Institute 
and  otliers  and  the  Jefferson  Banking  Compa- 
ny and  others.  A  decision  adverse  to  the  Mar- 
tin Institute  and  others  was  rendered,  and 
they  bring  error.    Affirmed. 

S.  J.  Nix  and  P.  Cooley,  both  of  Jefferson, 
and  Shackelford  &  Meadow  and  Horace  M.  & 
Frank  Holden,  all  of  Athens,  for  plaintiffs  in 
error. 

J.  A.  B.  Mahaffey,  of  Jefferson,  and  Jno.  J. 
&  R,  M.  Strickland,  of  Athens,  for  defendants 
in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Oa.  268) 

BRANTLBY-GROOVER    HARDWARE   CO. 
et  aL  ▼.  IVEY.    (No.  1187.) 

(Supreme  Court  of  Georgia.     July  17,  1910.) 

(SvUabui  hy  the  Court,) 

1.  JnsncBS  OF  thb  Pbacb  ^=:»135(6)— Execu- 
tion Sales— Suit  to  Set  Asidb—Tbavebse 
OF  Shebiff'b  Rbtubn— Evidencb— Adhissi- 

BIUTT. 

A  fi.  fa.  issued  apon  a  Judgment  in  a  jus^ 
tice  court  in  August,  1913,  was  levied  upon 
property  of  a  defendant  in  September,  1913, 
and  sold  by  the  sheriff  on  October  7,  1913.  In 
July,  1914,  the  defendant  in  fi.  fa.  instituted  an 
equitable  suit  to  cancel  the  sheriff*s  deed,  on 
the  ground  that  the  defendant  had  not  been 
served.  The  constable  who  made  the  return  of 
service  upon  the  defendant  in  the  justice's  court 
was  made  a  party  defendant,  and  bis  return 
of  service  traversed  by  appropriate  allegations 
in  the  petition.  It  was  alleged  that  the  traverse 
was  made  immediately  upon  the  defendant's 
learning  the  fact  that  the  return  of  service  had 
been  made.    Held: 

The  traverse  was  in  time,  and  it  was  not  er- 
roneous to  allow  the  defendant  in  fi.  fa.  to  tes- 
tify, in  connection  with  her  other  evidence,  as 
to  the  time  she  learned  of  the  existence  of  the 
return  of  the  officer,  and  that  she  was  not 
served.  Pafker  v.  Rosenheim,  97  Ga.  770,  25 
S.  E.  763  (2);  Albritton  v.  Tygart,  134  Ga. 
485,  68  S.  E.  79;  So.  Ry.  Co.  v.  Daniels,  103 
Ga.  541,  29  S.  E.  761. 

2.  Justices  of  thf  Peace  ^=344(10),  60— Ju- 
BisDicnoN  OF  Amount— Remission  of  Pabt 
OF  Claim— Waives  of  Objection. 

Where  a  creditor  holding  an  unliquidated 
account  amounting  to  more  than  $100  voluntari- 
ly writes  off  a  part  thereof  without  the  knowl- 
edge or  consent  of  the  debtor,  for  the  purpose 
of  reducing  the  amount  so  as  to  bring  it  within 
the  jurisdiction  of  the  justice's  court,  the  de- 
fendant may  object  to  the  want  of  jurisdiction. 
Jennings  v.  Sriphng,  127  Ga.  778,  56  S.  E. 
1026,  and  citations.  But  if,  though  properly 
served,  he  neglects  to  do  so,  and  judgment  is 
rendered  against  him,  from  which  there  is  no 
appeal  or  other  exception  taken,  the  judgment 
is  not  void  as  between  the  parties.  McDonald 
y.  Hson,  94  Ga.  549,  20  S.  E.  427;    Johnson 


V.  Klassett,  9  Ga.  App.  738,  72  S.  E.  174; 
Willingham  v.  Buckeye  Cotton  Oil  Co.,  13  Ga. 
App.  253,  79  S.  E.  496  (3,  4). 

(a)  Accordingly,  though  conflicting,  the  evi- 
dence being  suffident  to  authorize  a  finding  in 
favor  of  the  return  of  service  by  the  officer,  it 
was  erroneous,  under  the  pleadings  and  evi- 
dence in  the  case,  to  charge  the  jury  that  "a 
creditor  cannot  bring  his  daim  for  any  liquidat- 
ed demand  within  the  jurisdiction  of  a  jus- 
tice court  by  entering  a  credit  thereon,  without 
the  consent  of  the  debtor.  *  *  *  An  account, 
where  the  amount  is  fixed,  stated  or  certain,  is 
a  liquidated  demand  and  cannot  he  reduced, 
written  off,  or  credited  by  the  holder  for  the  pur- 
pose of  giving  justice  court  jurisdiction,  with- 
out the  consent  of  the  debtor.  Therefore  a 
judgment  based  upon  a  suit  in  a  justice  court, 
where  an  account  sued  on  has  been  reduced  or 
written  off  by  the  plaintiff  without  the  consent 
of  the  defendant,  is  void,  and  a  sherifTs  deed 
made  by  virtue  of  a  sale  under  such  judgment  is 
also  void  and  conveys  no  title." 

0^)  The  case  differs  from  Hamilton  v.  Rogers, 
126  Ga.  27,  54  S.  E.  926  (?),  and  simUar  cases, 
where  the  principal  amount  which  was  recov- 
ered in  the  judgment  exceeded  the  amount  of 
the  justice  court  jurisdiction,  and  the  judgment 
was  held  to  be  void. 

3.  Suffigienoy  of  Evidence. 

Other  grounds  of  the  motion  for  new  trial 
do  not  show  error,  nor  are  they  of  such  char- 
acter as  to  require  elaboration.  As  the  judg- 
ment denying  a  new  trial  will  be  reversed,  no 
ruling  will  be  made  as  to  the  sufficiency  of  the 
evidence  to  support  the  verdict. 

E^rror  from  Superior  Court,  Ware  Coun- 
ty ;  J.  I.  Summerall,  Judge. 

Suit  by  Battle  Ivey  against  the  Brantley- 
Groover  Hardware  Company  and  others.  De- 
cree for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

A.  B.  Spence,  J.  L.  Crawley  and  Wilson  ft 
Bennett,  all  of  Waycross,  for  plaintifrs  in  er- 
ror. 

Parker  &  Parker,  of  Waycross,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 


(149  Ga.  219) 

McEINNON  &  McCarthy  t.  SHEFFIELD. 

(No.  1128.) 

(Supreme  Court  of  Georgia.     July  10,  1919.) 

(Syllahus  hy  ihe  Oourt.) 

1.  EXECUTOBS  AND  Admi^istbatobs  ^=»388(4) 
^Administbatob's  Sales. 

The  doctrine  of  caveat  emptor  applies  to 
administrator's  sales.  Wells  v.  Harper,  81 
Ga.  194,  6  S.  E.  913,  12  Am.  St  Rep.  310; 
Mercer  v.  Sager,  129  Ga.  123,  58  S.  E.  1037; 
Thrift  V.  Baker,  144  Ga.  508,  87  S.  B.  670. 
Therefore  the  provisions  of  Civil  Code  1910,  | 
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412%  for  apportionment  of  the  purchase  price 
on  account  of  deficiency  of  acreage  in  a  sale  of 
land  where  the  purchase  is  by  the  acre  has  no 
application  to  administrators'  sales.  Greer 
V.  McDonald,  141  Ga.  309,  80  S.  E.  1002. 

2.  Petition— Amendment— Denial. 

Upon  the  allegations  of  the  petition  as 
amended  and  the  proposed  amendment  which 
was  rejected  by  the  court,  the  case  falls  within 
the  principle  of  Greer  v.  McDonald,  supra,  and 
the  court  did  not  err  in  rejecting  the  proffered 
amendment  and  dismissing  the  action  on  gen- 
eral demurrer. 

(a)  The  allegation  that  the  deed  was  the  re- 
sult of  "mutual  mistake"  and  was  so  made  by 
the  ^'scrivener"  in  drawing  the  deed  does  not 
take  the  case  without  the  principle  of  Greer  y. 
McDonald,  supra. 

Error  from  Superior  Court,  Camden  Coun- 
ty; J.  P.  Highsmitb,  Judge. 

Action  between  McKinnon  ft  McCarthy 
and  J.  W.  Sheffield,  administrator.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 

Jas.  T.  Vocelle,  of  St.  Marys,  for  plaintiffs 
in  error. 

S.  C.  Townsend,  of  St.  Marys,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(149  Ga.  281) 

JOHNSTON  V.  PARISH.    (No.  1285.) 

(Supreme  Court  of  Georgia.     July  16,  1919.) 

(SyUahus  hy  the  Court,) 

Sufficiency  of  Evidence— Motion  for  New 
Tbial. 

The  evidence  authorized  the  verdict.  The 
motion  for  a  new  trial  was  based  solely  on  the 
general  grounds.  The  judgment  refusing  the 
new  trial  will  not  he  disturbed. 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;  M..C.  Tarver,  Judge. 

Proceedings  between  J.  R.  Johnston  and 
L.  V.  Parish.  A  decision  adverse  to  John- 
ston was  rendered,  and  he  brings  error. 
Affirmed. 

J.  R.  Johnston,  of  Ringgold,  for  plaintiff 
in  error. 

Wm.  E.  Mann,  of  Dalton,  for  defendant 
in  error. 

GILBERT,  J.    Judgment  affirmed. 
All   the  Justices  concur,  except  ATKIN- 
SON, J.,  dissenting. 


att  Gt.  MS) 

WILKINSON-  V.  INTER-SOUTHERN  LIFE 
INS.  CO.     (No.  1076.) 

(Supreme  Court  of  Georgia.     July  17,  1919.) 

(SyUahus  ly  the  Court.) 
Insttbance   ^s»84{6)  —  Life  Insuban6b  — 

AGENTa—COMlflSSIONB. 

The  amendment  set  forth  a  cause  of  action 
for  renewal  commissions  earned,  due,  and  un- 
paid at  the  time  of  the  filing  of  the  suit,  and 
the  court  erred  in  dismissing  it  upon  general 
demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  F.  L.  Wilkinson  against  the  In- 
ter-Southern Life  Insurance  Company. 
There  was  a  judgment  sustaining  general  de- 
murrer to  the  amendment  to  the  petition,  and 
plaintiff  brings  error.    Reversed. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error. 

Tye,  Peeples  &  Tye,  of  Atlanta,  for  de» 
fendant  in  error. 

GEORGE,  J.  This  case  was  before  this 
court  at  the  March  term,  1917.  Inter-South- 
ern Life  Insurance  Co.  v.  Wilkinson,  147  Ga. 
283,  93  S.  E.  406.  The  allegations  of  the 
plaintiff's  petition,  as  it  then  stood,  and  the 
grounds  of  the  defendant's  demurrer  thereto 
are  sufficiently  set  forth  in  the  decision  ren- 
dered by  this  court  in  that  case.  It  will  be 
noted  that  the  several  grounds  of  demurrer 
had  been  ruled  upon  by  the  court  below,  and 
that  exceptions  to  all  rulings  were  taken  by 
either  the  defendant  below  in  the  main  biU 
of  exceptions  or  by  the  plaintiff  in  his  cross- 
bill. The  Judgment  of  the  trial  court  was 
reversed  on  the  main  bill  of  exceptions,  and 
affirmed  on  the  cross-bill.  This  decision  was 
an  end  to  the  case  as  to  everything  covered 
by  the  rulings  of  the  trial  Judge,  w^hether 
specifically  noted  by  this  court  or  not  Mc- 
Willlams  v.  Walthall,  77  Ga.  7.  It  is  to  be 
noted,  however,  that  the  court  sustained  the 
demurrer  to  so  much  of  the  petition  as  sought 
to  recover  damages  for  the  injury  to  the 
plaintiff's  business,  and  overruled  the  demur- 
rer upon  all  other  grounds.  After  the  deci- 
sion by  this  court  and  before  the  remittitur  in 
the  cause  had  been  made  the  Judgment  in  the 
court  below,  the  plaintiff  filed  an  amendment 
to  his  petition,  further  amending  with  re- 
spect to  those  matters  and  things  set  out  in 
his  original  petition  which  the  trial  court 
adjudged  to  be  good  as  against  demurrer^ 
Final  Judgment,  therefore^  had  not  been  ren- 
dered upon  so  much  of  the  petition  as  songht 
to  recover  "the  present  cash  valne  or  per- 
centages of  premiums  which  would  have  been 
payable  to  the  plaintiff  on  policies  written 
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throogh  hl8  instrumentality  had  the  con- 
solidation not  occorred."  It  is,  of  <xmrse, 
settled  that  after  the  Supreme  Court  has  de* 
cided  that  the  trial  court  erred  in  overruling 
a  demurrer  the  petition  may  be  amended  be- 
fore the  remittitur  is  entered  upon  the  min- 
utes of  the  trial  court ;  and  if  the  amendment 
makes  a  case  which  entitles  the  complain- 
ant to  relief,  it  is  error  to  reject  it  and  dis- 
miss the  action.  Mills  y.  Boyd  Lumber  Co., 
148  6a.  23,  95  S.  E.  608.  The  amendment  al- 
leged in  substance  that  under  the  contracts 
e3:hibited  to  the  original  petition  the  plain- 
tiff's renewal  commissions  were  expressly 
made  nonforfeitable,  by  a  termination  of  the 
contract,  whether  the  termination  be  by  the 
voluntary  act  of  either  of  the  parties  to  the 
contract,  as  stipulated  in  the  contract,  or  by 
a  breach  of  the  contract,  that  at  the  time  of 
the  filing  of  the  original  suit  $4,000  of  these 
renewal  commissions  had  accrued  and  were 
due  and  unpaid,  according  to  the  informa- 
tion and  belief  of  the  plaintiff,  but  that  the 
true  and  full  amount  actually  due  and  owing 
him  on  account  of  such  commissions  could 
be  ascertained  only  in  an  equitable  account- 
ing. To  so  much  of  the  amendment  as  relat- 
ed to  the  claim  for  commissions  accrued,  du^, 
and  unpaid  the  defendant  demurred  on  the 
ground  that  it  set  forth  a  new  and  distinct 
cause  of  action,  contending  that  the  original 
suit  was  for  a  breach  of  the  contract,  while 
the  amendment,  with  respect  to  the  commis- 
sions Just  above  mentioned,  declared  on  the 
contract.  An  examination  of  the  original  pe- 
tition discloses  that  the  plaiotiff  sought  to 
recover  an  item  of  $50,000  as  renewal  com- 
missions on  policies  written  by  him,  or  those 
in  his  employment ;  but  there  was  no  distinct 
allegation  that  any  of  these  commissions 
were  actually  due  and  unpaid.  The  fifth 
ground  of  the  defendant's  demurrer  to  the 
petition  as  it  stood  at  the  time  of  the  former 
decision  by  this  court  tn  this  case  is  as  fol- 
lows: 

"Because  said  petition  Is  prematurely  brought, 
there  being  no  anfficient  allegation  of  breach 
of  contract,  nor,  in  the  absence  thereof,  of  any 
sum  dne  by  defendant  to  plaintiff,  at  the  time 
of  the  filing  of  the  suif 

This  court  held  that  this  ground  of  the  de- 
murrer should  have  been  sustained.  The 
plaintiff's  cause  of  action  with  respect  to  the 
matter  now  considered  was  essentially  and 
necessarily  the  performance  of  labor  and  serv- 
ice for  the  defendant  company  detailed  in 
the  original  petition  and  the  defendant's  ex- 
press promise  to  pay  for  the  same.  It  is  true 
that  the  theory  of  the  plaintiff's  original  case 
was  that  his  entire  claim  for  renewal  com- 
missions was  then  due  and  owing  because  of 
the  alleged  breach  of  the  contract  by  the 
defendant  However,  the  breach  of  the  con- 
tract was  not  the  cause  of  action.    The  cause 


of  action^  as  already  stated,  was  services 
rendered  under  the  contract  In  the  opinicm 
of  this  court  he  oould  not  sue  as  for  an  antic- 
ipatory breach  of  the  contract  and  have  a  re- 
covery on  account  of  the  renewal  premiums 
which  would  accrue  in  the  future  and  after 
the  filing  of  the  suit.  The  court  proceeded 
upon  the  theory  that  there  was  no  breach  of 
the  contract,  but  that  the  contract  was  legal- 
ly terminated,  under  the  provisions  of  the 
contract  for  its  termination  by  either  party 
thereto.  So  far  as  the  amendment  sought  to 
recover  commissions  past  earned,  but  which 
under  the  operation  of  the  contract  would  not 
have  been  payable  until  after  the  suit  was 
filed,  that  is,  future  installments,  the  deci- 
sloa  of  this  court  heretofore  rendered  in 
this  case  is  necessarily  controlling.  The 
Judge  therefore  did  not  err  in  sustaining  tlxe 
demurrer  to  so  much  of  the  amendment  last, 
above  referred  to. 

The  court  dismissed  the  entire  amendment 
upon  the  general  demurrer.  Hia  Judgment 
must  be  reversed  in  so  far  as  the  petition  as 
amended  prays  for  the  recovery  of  renewal 
commissions  earned,  due,  and  unpaid  at  the 
time  of  the  filing  of  the  suit 

Judgment  reversed. 

All  the  Justices  concur* 


a^  Qa.  286) 
SAUNDERS  V.  REGISTER  et  al.    (No.  1200.) 

(Supreme  'Court  of  Georgia.     July  21,  1919.) 

(SyllahuB  hy  the  Court,) 

1.  Taxation  ^=>734(9)— Tax  SALBS—AnvEB- 

TISEHSNI^lBBEOUI^BITIES— RiaHTB    OF    IN- 
NOCENT PUBCHASEBS. 

Where  wild  lands  unretnmed  for  taxation 
are  sold  Under  a  valid  tax  fi.  fa.,  a  defect  In  the 
advertisement  of  the  sale  of  the  property  levied 
upon  is  a  mere  irregularity,  and  does  not  af< 
feet  the  validity  of  the  sheriff's  sale  made  to  an 
innocent  purchaser. 

2.  Taxation  ^=s»734(6)— Tax  Sau»— Ibbbqu- 

LABITIES^RIOHTS  OF  StBANOBBS  TO   TlTLB. 

One  who  was  not  in  possession  of  land  when 
the  same  was  sold  for  state  and  county  taxes, 
and  who  had  no  interest  in  the  land  as  own- 
er, or  as  beiDg  in  privity  with  or  a  creditor  of 
the  owner,  but  who  is  a  mere  stranger  to  the 
title,  has  no  right  to  attack  the  sale  because 
of  failure  to  advertise  legally,  or  for  other  ir- 
regularities. 

Error  from  Superior  Gourt,  Echols  Coun* 
ty ;  W.  S.  Thomas,  Judge. 

Suit  by  J.  G.  Saunders  against  one  Thom- 
as, wherein  S.  R.  Register  intervened. 
Judgment  of  nonsuit  on  motion  of  intervener, 
and  plaintiff  brings  error.    Reversed. 

Saunders  brought  petition,  alleging  that 
he  was  "the  true  and  lawful  owner  under 


4s9For  other  cases  see  same  topic  and  KBl'-NUMBER  in  all  Key-Numbered  DlgeBts  and  Indexes 
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perfect  title"  of  a  described  lot  of  land.  In* 
Junction  to  prevent  the  cutting,  removing, 
and  otherwise  interfering  with  the  timber 
thereon,  and  damages,  were  sought  against 
one  Thomas.  There  was  attached  as  an  ex- 
hibit to  the  petition  an  abstract,  disclosing 
that  the  plaintiff's  claim  of  title  was  founded 
upon  a  sheriff's  sale  of  the  property  for  state 
and  county  taxes  for  the  year  1893.  Register 
intervened,  alleging  that  he  was  the  true 
owner,  and  that  Thomas  was  merely  acting 
under  his  authority.  On  the  trial  Saunders 
introduced  a  tax  fl.  fa.,  issued  by  the  tax 
collector  against  unretumed  wild  lands,  for 
unpaid  taxes  for  the  year  1893,  the  entry 
of  levy  made  thereon  by  the  sheriff,  dated 
January  8,  1894,  and  the  sheriffs  deed  made 
in  pursuance  of  the  sale  under  the  fl.  fa., 
executed  on  the  day  of  the  sale,  March  6, 
1894,  to  J.  R.  ft  J.  O.  Saunders,  conveying 
the  lot  of  land  in  controversy,  properly  wit- 
nessed and  duly  recorded;  also  a  deed  from 
J.  R.  Saunders  to  J.  G.  Saunders,  dated 
March  9,  1894,  conveying  his  interest  in  the 
lot,  duly  executed  and  recorded.  Upon  mo- 
tion of  the  defendant  the  court  excluded  the 
fl.  fa.  and  the  sheriff's  deed,  upon  the  ground 
that  the  sale  was  not  advertised  for  ninety 
days  prior  thereto.  Counsel  for  the  plaintiff 
thereupon  announced  that,  with  said  muni- 
ments of  title  excluded  from  evidence,  they 
were  unable  to  proceed  further  with  the  case. 
The  defendant  intervener  moved  for  a  non- 
suit, which  motion  was  sustained,  and  judg- 
ment was  accordingly  rendered  in. favor  of 
the  defendant,  to  which  ruling  and  Judgment 
plaintiff  excepted.  The  intervener  alleged 
that  the  land  was  conveyed  to  him  on  the 
4th  day  of  February,  1896,  by  W.  I*  Smith. 
The  record  does  not  disclose  any  conveyance 
of  titie  to  Smith. 

J.  L.  Sweat  and  Wilson  ft  Bennett,  all  of 
Waycross,  for  plaintiff  in  error. 

Patterson  &  Ck)peland,  of  Valdosta,  for 
defendant  in  error. 

GILBERT,  J.  [1]  1.  Sales  under  tax  fl. 
fiis.  should  be  made  under  the  rules  govern- 
ing Judicial  sales.  Civil  Code,  f  1167 ;  Byars 
V.  Curry,  75  Ga.  515.  The  rules  referred  to 
mean  those  relating  to  "advertisement,  time 
and  place  of  sale,  etc"  Smith  v.  Jones,  40 
Ga.  39,  43.  A  defect  in  the  advertisement  of 
the  sale  of  the  property  levied  upon  under  a 
tax  fl.  fa.  is  a  mere  irregularity,  and  does 
not  affect  the  validity  of  the  sheriff's  sale 
made  to  an  innocent  purchaser.  Civil  Code, 
§  6059;  Conley  v.  Redwine,  109  Ga.  645,  35 
S.  E.  92,  77  Am.  St  Rep.  398;  2  Freeman  on 
Executions,  f  286;  Maddox  v.  Sullivan,  2 
Rich.  Eq.  (S.  O.)  4,  44  Am.  Dec.  234.  It  does 
not  appear  that  the  plaintiff,  who  purchased 
at  the  sale,  had  notice  of  the  irregularity  in 
the  advertisement,  and  he  was  therefore  an 
innocent  purchaser.  Humphrey  v.  McGill, 
69  Ga.  649.    In  the  case  of  Brooks  y.  Rooney, 


11  Ga.  423,  56  Am.  Dec.  480,  a  case  decided 
before  the  adoption  of  the  Code  and  at  a  time 
when  the  utmost  particularity  was  required 
in  cases  of  tax  executions,  it  was  said  that — 

"A  purchaser  at  sheriff's  sale  has  a  right  to 
presume  that  a  public  officer,  known  to  possess 
the  power  to  sell,  has  taken  every  previous  step 
required  of  him  by  the  law,  under  which  he 
sells.** 

It  was  further  said  that  requirements  in 
regard  to  advertisement  in  a  particular  way, 
or  to  sell  between  certain  hours  of  the  day, 
were  merely  directory  to  the  officer,  and  that 
his  neglect  to  observe  these  directions  may 
subject  him  to  a  suit  for  damages  at  the  in- 
stance of  the  party  injured  by  the  neglect, 
but  it  will  not  affect  the  title  of  the  purchas- 
er unless  there  be  collusion  between  him  and 
the  sheriff.    It  was  also  said  that — 

"The  purchaser  at  sheriff's  sale  depends  upon 
the  'judgment,  levy,  and  the  deed;  all  other 
questions  are  between  the  parties  to  the  Judg- 
ment and  the  officer.*  It  is  sufficient  for  the 
purchaser  that  the  sheriff  had  competent  au- 
thority, and  sold  and  executed  to  liim  a  title.** 

In  this  case  the  validity  of 'the  tax  fi.  fiu 
under  which  the  sheriff  sold  the  property  to 
Saunders  is  not  questioned.  If  the  owner  of 
the  land  was  injured  by  its  sale  under  an  ad- 
vertisement for  a  shorter  time  than  the  law 
required,  his  remedy  was  against  the  sheriff. 
Strangers  to  the  title  are  not  injured,  and 
have  no  right  to  take  advantage  of  the  de- 
fective advertisement  We  think,  therefore, 
that  the  failure  to  advertise  the  sale  of  the 
land  for  the  required  length  of  time  was  a 
mere  irregularity,  and  did  not  affect  the  title 
of  one  who  was  an  innocent  purchaser.  It 
is  different  where  the  tax  execution  is  void, 
as  that  is  JurisdictionaL  Shippen  Lumber 
Ca  V.  Flemister,  146  Ga.  348,  91  S.  B.  111. 

[2]  2.  One  who  was  not  in  possession  of 
land  when  it  was  sold  for  state  and  county 
taxes,  and  who  had  no  interest  in  the  land  as 
owner,  or  as  being  in  privity  with  or  a  credi- 
tor of  the  owner,  but  who  is  a  mere  stranger 
to  the  title,  has  no  right  to  attack  the  sale 
because  of  failure  to  advertise  legally  or  for 
other  irregularities.  McArthur  v.  Pteco<^ 
93  Ga.  715,  20  S.  E.  215 ;  Morris  v.  Rogers, 
104  Ga.  705,  30  S.  E.  937  (3);  Bank  of  the 
University  v.  Athens  Bank,  107  Ga.  249,  83 
S.  E.  34  (2).  On  rehearing,  the  request  that 
the  case  of  McArthur  v.  Peacock,  supra,  be 
reviewed  is  denied.  It  does  not  appear  from 
the  record  that  at  the  time  the  land  was  sold 
under  the  tax  fi.  fa.  the  intervener,  Register, 
had  any  interest  in  the  land,  or  was  In  priv- 
ity with  the  owner,  but  so  far  as  the  record 
discloses  he  was  a  mere  stranger  to  the  title. 
His  intervention  alleges  that  the  land  was 
conveyed  to  him  on  the  4th  day  of  February, 
1896,  by  Smith,  who  was  also  a  stranger  In 
title,  so  far  as  the  record  disdoses.  It  does 
not  appear  what  other  facts  could  or  would 
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have  been  shown  by  the  plaintiff  In  support 
of  his  title.  This  is  immaterial,  however, 
because  the  rejection  of  his  muniments  of 
title  by  the  court  was  necessarily  fatal  to 
his  case.  The  muniments  of  title  made  out  a 
prima  facie  case  in  behalf  of  the  plaintiff, 
upon  which  he  was  entitled  to  recover  the 
premises  in  dispute,  nothing  else  appearing. 
HUton  V.  Singletary,  107  Ga.  821.  822,  33  S. 
B.  715  (4). 

'  Judgment  reversed.  All  the  Justices  con- 
cur. 
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ATKINSON,  J.  (specially  concurring).  In 
McArthur  v.  Peacock,  93  6a.  715,  20  S.  E. 
215,  it  was  said: 


*ti 


'One  who  was  not  in  possession  of  land  when 
the  same  was  sold  for  state  and  county  taxes 
by  the  sheriff,  and  who  has  no  interest  in  the 
land  as  owner,  or  as  being  in  privity  with  or  a 
creditor  of  the  owner,  but  who  is  a  mere  stran- 
ger to  the  title,  has  no  right  to  attack  the  sale 
because  of  ezcessiveness  in  the  levy  or  failure 
to  advertise  legally,  or  for  other  irregularities; 
and  the  burden  of  proving  ownership,  or  the 
necessary  privity  with  the  owner,  is  upon  the 
person  making  the  attack." 

Applying  this  ruling  to  the  t&cta  of  the 
case  under  consideration,  it  must  be  held, 
as  ruled  in  the  second  division,  that  the 
plaintiff  was  not  entitled  to  attack  the  sher- 
iff's deed,  and  the  Judge  committed  error  in 
rejecting  the  deed.  The  tax  sale  was  of  un- 
retumed  wild  land  made  in  1894  for  taxes 
due  in  1893.  The  law  on  that  subject  was 
then  as  now: 

'*Wh«n  property  is  assessed  for  taxes  which 
has  not  been  returned  by  any  one,  as  soon  as 
assessed  the  tax  collector  shall  at  once  issue  an 
execution  against  it  for  the  amount  due  and 
costs,  and  the  sheriff  shall  advertise  it  for  sale 
in  some  public  gazette  ninety  days  before  the 
day  of  sale,  and  if  by  said  day  the  taxes  are  not 
paid,  it  shall  be  sold:  Provided,  renting  or  hir- 
ing will  not  bring  the  requisite  amount  What- 
ever overplus  there  may  be  diall  be  paid  over 
to  the  ordinary  as  a  part  of  the  educational 
fund,  with  a  statement  of  the  property  and  ac- 
count of  sales,  subject  to  the  claim  of  the  true 
owner  within  fonr  years."  Civil  Code  (1882)  f 
897;   CivU  Code  a910)  f  116a 

Under  this  law  the  sheriff  did  not  have 
jurisdiction  to  seil  the  land  until  after  he 
had  advertised  it  in  some  public  gazette  for 
at  least  ninety  days.  The  authority  to  him 
was  to  sell  after  such  advertisement,  "if  by 
said  day  the  taxes  are  not  paid."  The  owner 
had  until  the  day  of  sale  in  which  to  pay. 
It  would  require  a  strained  construction  of 
the  statute  to  hold  that  the  sheriff  had  au- 
thority to  sell  within  the  time  in  which  the 
owner  of  the  property  had  the  right  to  pay 
the  taxes  and  prevent  the  sale.  A  sale  of 
unretumed  wild  land  for  taxes  differs  from 
other  tax  sales.    In  the  case  of  wild  lands 


the  levy  proceeds  as  in  rem,  and  there  is  no 
provision  of  law  for  notifying  the  owner  of 
the  land,  as  in  other  cases,  that  his  property 
has  been  levied  upon  and  will  be  sold.  The 
Legislature  no  doubt  had  this  in  mind  in  fix- 
ing the  time  during  which  the  advertisement 
should  run  as  90  days,  differing  from  the 
law  requiring  the  time  of  advertising  other 
classes  of  property,  which  is  30  days.  Under 
this  view  the  failure  to  advertise  for  90  days 
was  not  a  mere  Irregularity,  but  should  be 
regarded  as  jurisdictional,  and  the  sale  held 
to  be  void. 


FISH,  C.  J.    I  concur  in  the  views  of  Jus- 
tice Atkinson* 


a49  Ga.  146) 

JBIRST  NAT.  BANK  OF  WAYCROSS  v.  AT- 
LANTIC  COAST  LINE  R.  CO.  et  al. 

(No.  1188.) 

(Supreme  Court  of  Georgia.     May   16,  1919. 
Rehearing  Denied  July  30,  1919.) 

(8yUahu$  hy  the  Court,) 
Railroads   ^=»192— Sals—Distbibution   of 

A8SET8-<^0NCLUSIVSNE88  OF  DeCBEE. 

Certain  railroad  properties  were  sold  at  a 
judicial  sale  in  Jnne,  1917,  under  an  order  of 
court  granted  in  an  equitable  proceeding;  and 
subsequently,  upon  report  of  the  sale  and  the 
amount  of  the  bid  at  which  the  property  was 
knocked  down,  the  court  passed  and  signed  an 
order  and  decree  confirming  the  sale  and  fixing 
the  priorities  of  claims  against  the  railroad  com- 
pany and  the  property  sold,  among  them  being 
certain  claims  In  favor  of  the  plaintiff  in  er- 
ror; and  in  this  order  It  was  adjudged  that  the 
taxes  for  specified  years  preceding  the  year  in 
which  the  sale  took  place  be  paid,  and  the  pri- 
orities of  liens  attaching  were  fixed,  no  refer- 
ence being  made  to  taxes  for  the  year  1917. 
It  was  not  sought  to  have  the  order  and  decree 
reopened,  nor  was  the  same  attacked  in  any  way. 
Subsequently,  and  after  distribution  of  the 
greater  part  of  the  funds  arising  from  the  sale 
of  the  railroad  properties  in  accordance  with 
the  decree  referred  to  above,  in  which  distribu- 
tion the  plaintiff  in  error  shared,  the  receiver 
filed  a  petition  containing  an  application  to 
the  court  for  an  order  to  pay  to  the  plaintiff  in 
error  moneys  advanced  to  pay  the  taxes  for 
the  year  1917,  and  upon  considering  the  same 
the  court  refused  the  application.  Subsequent- 
ly thereto  the  plaintiff  in  error  made  application 
for  an  order  authorizing  the  receiver  to  pay 
the  taxes  for  the  year  1917,  and  this  was  also 
denied  by  the  court.  Held,  that  the  court  did 
not  err  in  refusing  the  application. 

Error  from  Superior  Court,  Ware  County; 
J.  I.  Summerall,  Judge. 

Proceedings  by  tbe  First  National  Bank  of 
Waycross  against  the  Atlantic  Coast  Line 
Railroad  Company  and  others.    A  decision 
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adverse  to   plaintiff  was  rendered,  and  it 
brings  error.    Affirmed. 

J.  It.  Sweat  and  Parks  &  Reed,  all  of  Way- 
cross,  for  plaintiff  in  error. 

Bennet,  Twitty  &  Reese,  of  Bmnswick,  and 
J.  L.  Sweat,  Wilson  &  Bennett,  J.  L.  Craw- 
ley, Parks  &  Reed,  and  Parker  &  Parker,  all 
of  Waycross,  for  defendants  in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a49  Qa.  240) 

CRAWFORD  COTTON  MILLS  r.  8IGM0N, 

REINHART  &  RIJTLEDGE  et  bL 

(No.  1346.) 

(Supreme  Court  of  Georgia.     July  16,  1919.) 

(Svllahus  by  the  Oouri.) 

Denial  of  Injttnction— 'Rsfusal  to  Rkqttibb 
Bond. 

On  conflict  of  evidence  the  Judge  did  not 
abuse  his  discretion  in  denying  the  injunction, 
or  in  subsequently  refusing  to  modify  the  judg- 
ment by  requiring  the  defendants  to  give  a 
bond. 

Ehror  from  Superior  Court,  Madison  Coun- 
ty; W.  L.  Hodges,  Judge. 

Suit  by  the  Crawford  Ck>tton  Mills  against 
Sigmon,  Reinhart  &  Rutledge  and  others. 
Decree  for  the  defendants,  and  plaintiff 
brings  error.    Affirmed. 

'Paul  Brown,  of  Lexington,  King  &  Spald- 
ing, of  Atlanta,  and  John  A.  Sibley,  of  Mill- 
edgeville,  for  plaintiff  in  error. 

Tate  Wright  and  Rucker  &  Bell,  all  of 
Athens,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(149  Ga.  240) 
WILKES  ▼.  CARTER  et  aL     (No.  1062.) 

(Supreme  Ck>urt  of  Georgia.    July  17, 1919.) 

(SyXtahua  hy  the  Court,) 

1.  Appeal  and  Ebbob  ^=:»1044— Rsfebence 
^=»70— Review— Habmlbss  Ebbok— Dutt 
of  Auditob. 

N.  Wilkes  filed  a  suit  in  equity  against  the 
executor  of  J.  Wilkes  and  seven  named  children 
of  J.  Wilkes,  his  heirs  at  law.  The  petition  al- 
leged that  in  1903  the  plaintiff  executed  a  deed 
absolate  on  its  face  to  J.  Wilkes,  and  delivered 
the  possession  of  the  land  described  therein  to 
the  grantee;  that  the  deed  was  intended  as  a 
deed  to  secure  a  debt,  and  was  so  accepted  by 
the  grantee;  that  the  debt  had  been  fully  paid 
from  the  rents,  issues,  an<J  profits  received  by  J. 
Wilkes  in  his  lifetime  and  by  his  executor  sub- 


sequently to  his  death ;  tiiat  hi  1012  the  execu- 
tor, recognizing  the  character  of  the  deed  and 
the  agreement  under  which  possession  was  sur- 
rendered, advised  the  plaintiff  that  the  debt  had 
been  fully  paid  from  the  rents,  issues,  and  prof- 
its,  and  surrendered  possession  of  the  land  to 
the  plaintiff;  that  the  plaintiff's  re-entry  was 
made  under  the  agreement  with  the  executor, 
but  the  executor  refused  to  reconvey  the  prem- 
ises to  the  plaintilf,  and,  on  the  contrary,  had 
sued  out  a  distress  warrant  for  rent  and  insti- 
tuted proceedings  to  evict  the  plaintiff  as  a  ten- 
ant holding  .over.  The  prayers  were  for  injunc- 
tion and  cancellation^  of  the  deed.  The  defend- 
ants demurred  generally  and  specially,  and  in 
their  answer  denied  the  material  allegations  of 
the  petition.  The  case  was  referred  to  an  audi- 
tor. After  a  hearing  the  auditor  made  and  filed 
his  findings  of  fact  and  of  law.  He  did  not  rulA 
specifically  on  the  d^endant's  demurrer.  The 
plaintiff,  against  whom  the  auditor  found  gener- 
ally upon  all  questions  of  law  and  of  fact,  made 
a  motion  to  recommit  the  case  to  the  auditor, 
and  also  filed  exceptions  to  the  auditor's  find- 
ings of  law  and  of  fact.  In  the  motion  to  re- 
commit, and  in  the  exceptions,  complaint  is 
made  that  the  auditor  failed  to  rule  upon  the 
demurrer  filed  by  the  defendants,  and  failed  to 
pass  upon  certain  issues  made  by  the  pleadings 
and  evidence;  and  also  tiiat  the  auditor's  find- 
ings of  fact  were  contradictory  and  confusing. 
The  court  refused  the  motion  to  recommit  the 
case,  overruled  the  exceptions  of  law,  and  disal- 
lowed the  exceptions  of  fact  The  plaintiff  ex- 
cepted, assigning  error  also  upon  the  final  decree 
in  the  cause.    Held: 

Where  a  case  is  referred  to  an  auditor  to  pass 
upon  all  issues  of  law  and  fact,  it  is  the  duty 
of  the  auditor  to  rule  specifically  upon  all  de- 
murrers filed  to  the  pleadings;  nevertheless  the 
failure  of  the  auditor  to  rule  upon  a  demurrer 
filed  by  the  defendant  to  the  plaintiif  s  petition 
will  afford  the  plaintiff  no  ground  of  complaint, 
where  the  auditor  permitted  the  plaintiff  to  in- 
troduce evidence  in  support  of  the  allegations  of 
his  petition. 

2.  MOBTOAGEB   4=»37(2>— DEED   ABBOLUTS  OIi 

Its  Face— Possession. 
A  deed  absolute  in  form  may  be  shown  to 
have  been  made  to  secure  a  debt  where  the 
maker  remains  in  possession  of  the  land  con- 
veyed. Civil  Code  1910,  |  3258;  Mercer  v.  Mor- 
gan, 186  Ga.  632,  71  S.  B.  1075.  But  where 
there  is  no  fraud  in  the  procurement  of  the 
deed,  and  the  possession  is  surrendered  to  the 
grantee  contemporaneously  with  the  executioa 
of  the  deed,  it  is  not  competent  to  show  by 
parol  that  the  deed  absolute  in  form  was  in 
fact  a  deed  to  secure  a  debt.  Jadcson  v.  Gray, 
0  Ga.  77;  Lewis  v.  Board  of  Commissioners, 
70  Ga.  486  (3) ;  Walker  v.  Lastinger,  141  Ga. 
435,  81  S.  B.  203  (3b). 

8b  Appeal  and  Bbbob  ^s:>1019  —  Review— 

Findings. 
The  auditor,  upon  conflicting  evidence,  found 
specifically  that  the  plaintiff,  after  having  sur- 
rendered possession  of  the  land  and  after  hav- 
ing remained  out  of  possession  for  more  than 
nine  years,  re-entered  as  a  tenant  of  the  execu- 
tor of  the  grantee,  and  not  as  claimant  or  own- 
er of  the  land.  This  finding  by  the  auditor  was 
supported  by  the  evidence,  and  is  necessarily 
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controlling.  Peyton  t.  McMillan,  145  6a.  170, 
88  S.  £.  937  (7);  Hilton  y.  Haynes,  147  Ga. 
725,  95  S.  B.  220  (3). 

(a)  If  it  be  conceded  that  some  of  the  findings 
of  fact  and  of  law  as  made  by  the  auditor  were 
confused,  neyertheless,  the  posaesBion  of  the 
land  having  rightfully  passed  to  the  grantee  in 
the  deed,  and  the  grantor  having  re-entered 
merely  as  a  tenant,  his  effort  to  reduce  the  deed 
to  a  mortgage  or  security  for  debt,  by  proof  of 
an  alleged  parol  agreement,  was  unavailing,  and 
he  cannot  recover. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Suit  by  K.  Wilkes  against  Mary  Carter 
and  others.  There  was  a  decree  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

S.  P.  New  and  Geo.  B.  Davis,  both  of  Dub- 
lin, for  plaintiff  in  error. 

GBORQB,  J.  Judgment  aflSrmed.  All  the 
Justices  concur. 


(149  Oa.  227) 

STARK  V.  HAMILTON.     (No. .  1287.) 

XSupreme  Court  of  Georgia.    July  16,  1919.) 

(SyUabua  ^  the  Court,) 

1.  iKJXTNcnoN   #s»94  —  Relief  ^  Soofb. 

Where  a  man  has  debauched  a  minor  girl 
and  induced  her  to  abandon  her  parental  abode 
and  live  with  him  in  a  state  of  adultery  and  for- 
nication, and  persists  in  a  continuance  of  such 
conduct,  equity  will  afford  a  remedy  by  injunc- 
tion, and  to  that  end,  in  a  suit  by  the  father, 
will  enjoin  the  man  from  associating  and  com- 
municating with  the  girl,  either  by  writing,  tel- 
ephoning, or  telegraphing  personally  or  through 
the  aid  or  agency  of  any  other  person. 

2.  Tempobabt  iNjTTRcnoir  —  Gbantino  — 
Pbofboett. 

Under  the  pleadings  and  the  evidence  in 
this  case,  the  judge  did  not  err  in  granting  a 
temporary  injunction. 

Error  from  Superior  Court,  Whitfield 
County ;  M.  C.  Tarver,  Judge. 

Suit  by  Ed  Hamilton  against  Baell  Stark. 
There  was  a  decree  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

See,  also,  99  S.  E.  40. 

C.  D.  McCutchen  and  F.  K.  McCutchen, 
hoth  of  Dalton,  and  R.  R.  Arnold  and  A.  H. 
Davis,  both  of  Atlanta,  for  plaintiff  in  error. 

F.  W.  Copeland  and  Harris  &  Harris,  all 
of  Rome,  and  Geo.  G.  Glenn,  of  Dalton,  for 
defendant  in  error. 

ATKINSON,  J.  [1 1 1.  The  controlling  ques- 
tion in  this  case  is.  Where  a  man  has  de- 
bauched a  minor  girl  and  induced  her  to 
abandon  her  parental  abode  and  live  with 
him  In  a  state  of  adultery  and  fornication, 


and  persists  in  a  continuance  of  such  con- 
duct, will  equity  afford  the  father  of  the  girl 
a  remedy  by  injunc'tion,  and  to  that  end  en- 
join the  man  from  associating  with  the  girl 
and  from  communicating  with  her  in  any 
way,  either  by  writing,  telephoning,  tele- 
grapl^ing,  or  through  the  aid  and  agency  of 
any  other  person?  The  following  ■  excerpts 
from  the  Civil  Code  have  the  force  and  effect 
of  statutes: 

Sec  6490.  "Equity,  by  a  writ  of  injunction, 
may  restrain  proceedings  in  another  or  the 
same  court,  or  a  threatened  or  existing  tort, 
or  any  other  act  of  a  private  individual  or  cor- 
poration which  is  illegal  or  contrary  to  equity 
and  good  conscience,  and  for  which  no  adequate 
remedy  is  provided  at  law." 

Sec.  4538.  "Equity  will  not  take  cognizance 
of  a  plain  legal  right,  where  an  adequate  and 
complete  remedy  is  provided  by  law;  but  a 
mere  privilege  to  a  party  to  sue  at  law,  or  the 
existence  of  a  common-law  remedy  not  as  com- 
plete or  effectual  as  the  equitable  relief,  shall 
not  deprive  equity  of  jurisdiction." 

Sec.  4619.  "Equity  jurisdiction  is  established 
and  allowed  for  the  protection  and  relief  of  par- 
ties, where,  from  any  peculiar  circumstances, 
the  operation  of  the  general  rules  of  law  >vould 
be  deficient  in  protecting  from  anticipated 
wrong,  or  relieving  for  injuries  dona" 

Sec.  3020.  "Until  majority,  it  is  the  duty  of 
the  father  to  provide  for  the  maintenance,  pro- 
tection, and  education  of  his  child." 

Sec.  3025.  "Parents  and  children-  may  mu- 
tually protect  each  other,  and  justify  the  de- 
fense of  the  person  or  reputation  of  each  other." 

In  Clark  on  Equity,  f  241,  it  is  said: 

"When  the  act  of  the  defendant  has  consisted 
of  interfering  with  domestic  relations,  equitable 
relief  has  rarely  been  given  unless  a  property 
right  was  involved." 

See,  also,  Bispham's  Equity,  738. 

In  Lyon  r.  Lyon,  102  Ga.  453,  31  S.  B.  84, 
42  L.  R.  A.  194,  66  Am.  St  Rep.  189,  It  was 
held: 

"An  injunction  will,  in  a  meritorious  case,  lie 
at  the  instance  of  a  wife  who  is  suing  her  hus- 
band for  a  divorce  on  the  grounds  of  cruel 
treatment  and  habitual  Intoxication,  to  restrain 
him  not  only  from  interfering  with  her  proper^ 
ty,  but  also  from  going  into  her  dwelling  house 
and  eating  and  sleeping  therein  over  her  protest 
and  against  her  consent." 

In  the  course  of  the  opinion  It  was  said: 

"While  courts  of  equity  are  reluctant  to  in- 
terpose in  controversies  growing  out  of  merely 
personal  or  domestic  relations,  and  will  ordi- 
narily leave  the  parties  to  pursue  the  remedies 
open  to  them  in  the  courts  of  conunon  law,  still 
when  'property  rights  or  l^uestions  concern- 
ing property  arise  between  husband  and  wife, 
parent  and  child,  (or)  guardian  and  ward,'  ju- 
risdiction will  be  taken,  in  a  proper  case,  in 
order  that  full  and  adequate  relief  may  be 
granted  to  the  injured  party." 
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In  VanderbUt  v.  MitcheU,  72  N.  J.  Eq.  910,  ( 
»19,  67  Atl.  97,  100  (14  L.  R.  A.  [N.  S.]  304),  | 
it  was  said: 

"If  it  appeared  in  this  case  that  only  the  com- 
plainant's status  and  personal  rights  were  thug 
threatened  or  thus  invaded  by  the  action  of  the 
defendants  and  by  the  filing  of  the  false  certifi- 
cate, we 'should  hold,  and  without  hesitation, 
that  an  individual  has  rights,  other  than  prop- 
erty rights,  which  he  can  enforce  in  a  court  of 
equity  and  which  a  court  of  equity  will  enforce 
against  invasion,  and  we  should  declare  that 
the  complainant  was  entitled  to  relief/' 

The  above  case  involved  the  infringement 
of  both  ];)ersonal  rights  and  property  rights ; 
but,  inasmuch  as  it  involved  personal  and 
property  rights,  the  conrt  put  the  grant  of 
injunction  upon  "technical"  property  rights. 

In  an  article  on  injuries  to  personalty,  in 
29  Harvard  Law  Review,  668,  there  is  an 
elaborate  discussion  and  able  review  of  cases 
on  the  subject.  Among  the  cases  cited  is  Ex 
parte  Warfleld,  40  Tex.  Or.  R.  413,  50  S.  W. 
933,  76  Am.  St  Rep.  724.  In  that  case  it  was 
held  that  injunction  at  the  instance  of  a 
husband  (plaintiff)  would  issue  against  the 
defendant,  who  was  alleged  to  have  partially 
alienated  the  affections  of  plaintilTs  wife,  to 
restrain  him  from  visiting  or  associating 
with  her,  going  to  or  near  her  at  a  certain 
house,  or  interfering  with  plaintiff's  attempts 
to  communicate  with  her.  In  the  course  of 
the  opinion,  it  was  said: 

•*Now,  recurring  to  the  subject-matter  of  this 
litigation,  as  set  forth  in  plnintifit's  petition,  we 
think  there  can  be  no  question  that  appellant 
sets  forth  a  cause  of  action  for  the  partial  aUen- 
ation  of  his  wife's  affections.  The  marital  rela- 
tion existing  between  these  parties  was  a  civil 
contract,  binding  until  it  should  be  abrogated, 
upon  both  of  the  spouses.  'He  is  entitled  to  the 
society  of  his  wife,  and  may  sue  for  damages 
any  person  enticing  her  away  from  him;  and, 
whenever  a  wife  is  not  justified  in  abandoning 
her  husband,  he  who  knowingly  and  intention- 
ally assists  her  in  thus  violating  her  duty  is 
^ilty  of  a  wrong  for  which  an  action  will  lie.' 
See  2  Lawson,  Rem.  &  Prac.  §  714.  'It  is  a 
legal  presumption  that  a  wife's  services  and  the 
comfort  of  her  society  are  fully  equivalent  to 
any  obligations  which  the  law  imposes  upon  her 
husband  because  of  the  marital  relation,  and 
her  obligation  to  render  family  service  is  co- 
extensive with  that  of  her  husband  to  support 
her  in  the  family.  Id.  S  715;  Schouler's  Dom. 
Rel.  S  41 ;  Bennett  v.  Smith,  21  Barb.  [N.  Y.] 
439;  Barnes  v.  Allen,  30  Barb.  [N.  T.]  663. 
A  husband  from  time  immemorial  has  an  in- 


terest in  the  services  of  his  wife,  springing  from 
the  marital  relation.  In  this  state,  suits  for 
personal  injuries  to  her  must  be  maintained  by 
thtf  husband,  predicated  upon  this  idea.  The 
suit  here  was  brought  for  damages  on  an  alleged 
partial  alienation  of  the  affections  of  his  wife, 
and  it  was  averred  that  on  account  of  the  past 
conduct  of  the  defendant  in  that  suit,  phdntifif 
was  apprehensive,  and  had  just  grounds  to  fear, 
that,  by  a  continuance  thereof  the  wife's  affee* 
tions  would  be  entirely  alienated.  There  would 
consequently  be  a  breach  and  destruction  of  the 
matrimonial  contract  existing  between  the  par- 
ties, by  which  plaintiff  would  entirely  lose  the 
affections  and  services  of  his  said  wife.  These, 
it  must  be  conceded,  were  of  a  peculiar  value 
to  plaintiff;  and  it  would  seem  that,  if  the 
court  had  the  power  to  maintain  this  suit  for 
damages  on  account  of  a  partial  alienation  of 
the  affections  of  his  said  wife,  he  would  have 
the  right  to  invoke  the  restraining  power  of  a 
court  of  equity  to  prevent  the  utter  alienation 
of  his  wife's  affections  and  the  utter  destruc- 
tion of  the  marital  agreement'" 

The  case  nnder  consideration  differs  on  its 
facts  from  any  case  heretofore  decided  by 
this  coprt  and  from  any  of  the  cases  cited 
from  other  states.  It  in  a  sense  involves 
both  personal  and  property  rights.  The 
father  has  the  right,  under  the  statutes  of 
thfs  state,  to  protect  his  minor  child,  to  be 
protected  by  her,  and  to  have  her  reside  la 
his  home  and  with  his  family  and  to  enjoy 
the  comfort  of  her  association  and  the  ad- 
vantage of  her  services.  It  is  his  moral  and 
legal  duty  to  support  her  in  sickness  and  in 
health.  Reformation  of  a  wayward  daughter 
is  always  possible,  and  her  father  has  the 
legal  and  moral  right  to  make  the  effort 
to  save  her,  and  in  some  measure  lessen  the 
reproach  to  his  name  and  to  the  reputation  of 
his  family.  It  is  difllcult  to  understand  why 
injunctive  protection  of  a  mere  property 
right  should  be  placed  above  similar  pro- 
tection from  the  continual  humiliation  of  the 
father  and  the  reputation  of  the  family.  In 
some  instances  the  former  may  be  adequately 
compensated  in  damages,  but  the  latter  is 
irreparable;  for  no  mere  money  considera- 
tion could  restore  the  good  name  and  reputa- 
tion of  the  family,  or  palliate  the  humiliation 
of  the  father  for  the  continual  debauching  of 
his  daughter.  Under  the  pleadings  and  the 
evidence  the  interlocutory  injunction  was 
properly  granted. 

Judgment  affirmed.  All  the  Justices 
concur. 
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WINDER  LUMBER  CO.  v.  WASHINGTON 
BRICK  CO.  et  al.     (No.  1055.) 

(Supreme  Court  of  Georgia.    July  16,  1919.) 

(SyUahua  hy  the  Court.) 

Appeal  and  Ebbor  ^s>74— Exoeptions. 

The  Washington  Brick  Company  brought 
suit  in  the  superior  court  of  Jackson  county 
against  the  Winder  Lumber  Company,  of  Jack- 
son county,  and  the  Mary  Leila  Cotton  Mills, 
of  Greene  county,  for  the  purpose  of  obtaining 
a  judgment  against  the  Winder  Lumber  Com- 
pany for  brick  sold  to  it  and  used  by  it,  as  con- 
tractor, in  building  the  cotton  mills,  and  for  the 
establishment  of  a  special  materialman's  lien 
by  such  Judgment  on  the  property  of  the  Mary 
Leila  Cotton  Mills.  The  last-named  corpora- 
tion filed  its  answer,  averring  that  it  was  una- 
ble to  say  whether  the  Winder  Lumber  Com- 
pany owed  the  plaintiff,  but  that  the  latter  had 
no  debt  against  the  responding  defendant,  and 
that  it  did  not  owe  the  Winder  Lumber  Com- 
pany any  debt,  but  that  company  was  indebted 
to  it,  the  Mary  Leila  Cotton  Mills.  The  court, 
on  motion,  struck  the  Mary  Leila  Cotton  MilLi 
as  a  party  defendant  in  so  far  as  any  contro- 
versy between  it  and  the  Winder  Lumber  Com- 
pany was  concerned,  and  left,  as  the  sole  issue 
to  be  tried  against  the  Mary  Leila  Cotton  Mills, 
the  one  question  whether  the  plaintiff  might 
obtain  a  judgment  against  the  Mary  Leila  Cot- 
ton Mills,  establishing  and  foreclosing  a  lien 
for  the  amount  for  which  it  might  obtain  judg- 
ment against  the  Winder  Lumber  Company.  To 
this  judgment  the  Winder  Lumber  Company  ex- 
cepted. This  court  held  that  the  writ  of  error 
was  prematurely  brought,  *'for  the  reason  that 
the  case  with  respect  to  foreclosure  of  lien 
against  the  Mary  Leila  Cotton  Mills  is  still 
pending  in  the  court  below."  Winder  Lumber 
Co.  y.  Mary  Leila  Cotton  Mills,  143  Ga.  277, 
84  S.  E.  587.  The  Winder  Lumber  Company 
also  excepted  pendente  lite  to  the  ruling  of  the 
court  in  striking  the  Mary  Leila  Cotton  Biills 
as  a  party  defendant  in  so  far  as  any  contro- 
versy between  it  and  the  Winder  Lumber  Com- 
pany was  concerned.  At  a  subsequent  term 
of  the  Barrow  superior  court  (to  which  said 
case  was  transferred  upon- the  creation  of  Bar- 
row county),  the  case  was  referred  to  an  audi- 
tor, who,  after  hearing  the  same,  made  and 
filed  his  report  containing  his  findings  of  law 
and  findings  of  fact  The  findings  being  ad- 
verse to  the  Winder  Lumber  Company,  it  filed 
exceptions  both  of  law  and  of  fact.  By  order 
entered  in  term,  the  hearing  on  the  exceptions 
of  law  and  fact  was  had  in  vacation.  The  court 
overruled  the  exceptions  of  law,  and  disallowed 
the  exceptions  of  fact.  Subsequently  the  court 
entered  a  final  decree  in  the  case.  The  Winder 
Lumber  Company  presented  a  bill  of  excep- 
tions, in  which  error  was  assigned  specifically 
on  its  pendente  lite  exceptions  to  the  order  of 
the  court  in  striking  the  Mary  Leila  Cotton 
Millfei  as  a  party  defendant,  in  so  far  as  any  con- 
troversy between  it  and  the  Winder  Lumber 
(Company  was  concerned,  and  on  the  judgment 
overruling  the  exceptions  of  law  and  disallowing 
the  exceptions  of  fact  to  the  auditor's  report. 
There  was  no  assignment  of  error  whatever 
upon  the  final  decree  in  the  case.    The  bill  of 
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exceptions  redted  that  a  final  decree  had  been 
rendered  and  specified  the  same  as  a  part  of 
the  record.  Heldf  that  the  writ  of  error  must 
be  dismissed.  Harrell  v.  Tift,  70  Ga.  730; 
Lyndon  v.  Ga.  Ry.  &  El.  Co.,  129  Ga,  353,  58 
S.  E.  1047;  Ellington  v.  Automobile  Credit 
Sales  Co.,  145  Ga.  53,  88  S.  E.  565;  Kency  v. 
District  Grand  Lodge,  148  Ga.  515,  97  S.  E. 
439. 

(a)  In  some  cases  it  has  been  noted,  in  ac- 
cordance with  the  facts  contained  in  the  rec- 
ords, that  the  bill  of  exceptions  did  not  recite 
that  a  final  judgment  had  been  rendered,  and 
did  not  specify  a  final  judgment  as  a  part  of 
the  record;  as,  for  example,  Murphy  v.  District 
Grand  Lodge,  148  Ga.  048^  97  S.  E.  858.  This 
court,  however,  is  not  to  be  understood  as  in- 
timating, in  any  of  the  cases  just  referred  to, 
that  a  mere  statement  in  the  bill  of  excep- 
tions, to  the  effect  that  a  final  judgment  had 
been  rendered,  or  a  specification  of  a  final  judg- 
ment as  a  part  of  the  record  in  the  case,  would 
dispense  with  the  necessity  of  assigning  error 
upon  a  final- judgment  or  decree.  Since  the 
decision  in  Lyndon  v.  Ga.  Ry.  &  El.  Co.,  su- 
pra, this  court  has  uniformly  held  that  excep- 
tion must  be  taken  to  the  final  judgment.  In  or- 
der to  obtain  consideration  of  exceptions  to 
rulings  made  during  the  progress  of  the  trial. 

Error  from  Superior  CJourt,  Barrow  Coun- 
ty;  A.  J.  CV>bb,  Judge. 

Action  by  the  Washington  Brick  Ck)mpany 
against  the  Winder  Lumber  Company  and 
another.  There  was  a  judgment  against  the 
named  defendant,  and  It  brings  error.  Writ 
dismissed. 

Richard  B.  Russell  and  Lewis  C.  Russell, 
both  of  Winder,  for  plaintiff  In  error. 

Jno.  J.  &  R.  M.  Strickland,  of  Athens,  and 
Noel  P.  Park,  of  Greensboro,  for  defendants 
in  error. 

GEORGE,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(149  Oa.  218) 

McLEOD  et  aL  v.  DANIELS.    (No.  1114.) 
(Supreme  Court  of  Georgia.    July  16,  1919.) 

(Svllabus  ly  the  Court.) 

1.  Vbndob   and    Pitbghaseb   <S=:»232(1)— Ao- 
TioNs—lNSTBUonoN— Possession. 

Lizsie  Daniels,  a  married  woman,  purchased 
a  certain  tract  of  land  under  a  parol  contract 
from  one  Redding.  She  went  Into  possession, 
made  valuable  improvements,  and  paid  the  pur- 
chase money  to  Redding.  While  in  possession, 
claiming  the  property  as  her  own,  one  Gay  pur- 
chased the  land  from  Redding,  taking  a  warran- 
ty deed  to  the  same.  Thereafter  Gay  conveyed 
the  land  to  McLeod,  the  son-in-law  of  Lizzie 
Daniels.  Lizzie  Daniels  instituted  an  equitable 
suit  to  cancel  the  deeds  from  Redding  to  Gay 
and  from  Gay  to  McLeod,  as  clouds  upon  her 
title,  and  to  compel  the  administrator  of  Red- 
ding to  execute  to  her  a  deed  to  the  land.    Held: 
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Under  the  evidence  the  court  properly  in- 
itmcted  the  jury,  relatiTely  to  the  plaintiff's 
contentions,  tiiat:  "Possession  of  land  is  notloe 
to  the  world  of  every  right  the  possessor  has 
therein,  legal  or  equitable.'*  Oarbutt  t.  Mayo, 
128  6a.  269,  57  S.  E.  495,  18  Ia  B.  A.  (N.  S.) 
58. 

2.  Tbial  ^=:>255(8)— iNBTBucnoNs— Betusal. 

On  one  theory  of  the  defense  the  evidence 
authorized  a  finding  that  the  husband  of  the 
plaintiff  instructed  the  vendor  to  make  a  deed 
to  Gay.  In  view  of  this  evidence  the  provision 
of  law  that  "possession  by  the  husband  with  the 
wife  is  presumptively  his  possession,  but  it  may 
be  rebutted"  (Civ.  Code  1910,  §  4528),  was  ap- 
plicable; but  there  was  no  request  to  so  instruct 
the  jury,  and  in  the  absence  of  a  request  the 
failure  of  the  court  to  give  in  charge  the  rule 
of  evidence  quoted  above  is  not  reversible  error. 

8.  Vebdict— Evidence— SumciBWCfT.  • 

The  evidence  was  sufficient  to  support  the 
verdict  for  the  plaintiff.  None  o^  the  assign- 
ments of  error  show  cause  for  a  reversal,  and, 
except  as  dealt  with  in  the  preceding  notes,  are 
not  of  such  character  as  to  require  elaboration. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  N.  Hardeman,  Judge. 

Suit  by  Lizzie  Daniels  against  Welsley 
McLeod  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

F.  H.  Saffold,  of  Bwainsboro,  for  plaintiffs 
in  error. 

Williams  &  Bradley,  of  Swalnsboro,  tor 
defendant  in  error. 

HXLL^  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(149  Qa.  264) 

COBB  v.  COFFEY.    (No.  1190.) 
(Supreme  Court  of  Georgia.    July  17, 1910.) 

(Byttabu9  hy  the  Court.) 

1.  Appeal    and    Bbbor   ^=9728(2)— Assign - 
MENTB  OF  Ebbob— Questions  fob  Decision. 

The  assignment  of  error  complaining  of  the 
refusal  of  the  judge  to  allow  a  witness  on  direct 
examination  to  answer  a  question,  which  fails 
to  specify  what  the  witness  would  have  testi- 
fied, had  he  been  permitted  to  answer  the  ques- 
tion, is  insufficient  to  present  any  question  for 
decision.  Bogers  t.  Condon,  144  6a.  890,  87 
S.  E.  397(3) ;  F^atheraton  v,  American  Bank, 
146  Ga.  13,  90  S.  B.  282. 

2.  NONSUIiy^GBANTING— Pbopbieties. 

Applying  the  principles  announced  in  the 
former  rulings  in  this  case,  the  court  did  not 
err,  under  the  pleadings  and  evidence,  in  grant- 
ing a  nonsuit.  Coffey  v.  Cobb,  140  Ga.  661,  79 
S.  B.  568 ;  Id.,  143  Ga.  539,  85  S.  £.  693 ;  Id., 
146  Ga.  669,  92  S.  B.  57 ;  Cobb  t.  Coffey,  148 
(^  101,  95  S.  B.  966. 


Brror  from  Superior  Goart;  Mniray 
County;  H.  C.  Tarver,  Judge. 

Action  between  Mrs.  B.  N.  Cobb  and  W.  B. 
Coffey.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Af&rmed. 

W.  B.  Mann  and  W.  C.  Martin,  both  of 
Dalton,  and  C.  N.  King,  of  Chatsworth,  for 
plaintiff  In  error.' 

Maddox,  McCamy  &  Shumate^  of  Dalton, 
for  defendant  in  error. 

HILIj,  J.  Judgment  affirmed*  AU  the 
Justices  concur. 


ai»  GtaLfis) 

BENNETT  et  al.  v.  CITY  OF  BAXLET  et  aL 

(No.  12910 

(Supreme  Court  of  Georgia.    July  17, 1919.) 

(SyllahuM  hy  the  Court.) 

V  Constitutional  Law  ^=968(2)— Dxlkqa- 
TiON  or  Lkqislativx  Authobity— What 
Constitutes. 

This  case  is  for  decision  by  a  full  bench  of 
six  Justices,  wbo  are  evenly  divided  on  the  con- 
trolling question  whether  section  2  of  the  act 
of  August  21,  1911  (Acts  1911,  p.  TOO,  of  the 
General  Assembly),  creating  a  new  charter  for 
the  city  of  Bazley,  is  unconstitutional  on  the 
ground  that  it  is  in  conflict  with  article  8,  {  1, 
par.  1,  of  the  Constitution  of  Georgia  (Civ. 
Code  1910,  §  6410),  which  provides  that  the 
legislative  power  of  the  state 'is  vested  in  the 
General  Assembly.  The  section  in  question  is 
as  follows:  "Sec.  2.  That  the  corporate  limits 
of  said  city  of  Bazley  shall  not  extend  more 
than  one  mile  In  each  and  every  direction  from 
the  point  where  the  Southern  Bailroad  Depot 
in  said  city  is  now  located,  and  such  less  dis- 
tance and  including  such  territory  within  said 
mile  limit  as  may  be  fixed  by  ordinance  of  the 
mayor  and  council  of  said  dty,  with  the  right 
and  privilege  on  the  part  of  the  mayor  and 
council  to  at  any  time  by  ordinance  extend  the 
corporate  limits  of  said  dty  so  as  to  include 
all  of  the  territory  within  the  mile  limit  herein 
designated."  Fish,  C.  J.,  and  Beck,  P.  J.,  are 
of  the  opinion  that  the  entire  section  is  uncon- 
stitutional for  the  reason  assigned.  Hill,  J.,  is 
of  the  opinion  that  so  much  of  the  section  as  al- 
lowed the  council  to  fix  the  lines  at  less  than  a 
mile,  as  they  finally  did,  is  unconstitutional. 
Atkinson,  Gilbert,  and  George,  JJ.,  are  of  the 
opinion  that  said  section  is  not  unconstitutional 
for  the  reason  assigned.  Accordingly,  the  judg- 
ment rendered  by  the  trial  court  holding  the 
section  constitutional  stands  affirmed  by  opera- 
tion of  law. 

2.  Assignments  of  Ebbor— Mebtt. 

All  the  Justices  are  of  the  opinion  that  the 
other  assignments  of  error  are  without  merit 

Brror  from  Sui>erior  Court,  Api^ing  Coun- 
ty;  J.  P.  Highsmith,  Judge. 

Action  between  Isabel  Bennett  and  others 
and  the  City  of  Baxley  and  othera    There 
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was  a  Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed  by  divided  court. 

W.  W.  Bennett,  of  Baxley,  for  plaintiffs  in 
error. 

Padgett  &  Watson  and  C.  H.  Parker,  all  of 
Baxley,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed  by 
•operation  of  law. 


<149  Oft.  2B0) 

TUCKER,  Ordinary,  ▼.  SHOEMAKER, 
Sheriff.     (No.  1147.) 

(Supreme  Court  of  Georgia.    July  17,  1919.) 

(SyUahtu  hp  the  Court.) 
Brbtbiffb  and  Constabi^es  ^=:>28— Compen- 

BATION— *  *  SaIABY.  * ' 

The  yearly  compensation  provided  by  the 
act  of  the  General  Assembly  (Acts  Ex.  Sess. 
1915,  p.  85,  §  16),  for  the  performaDce  of  the 
duties  imposed  on  sheriffs  of  the  several  coun- 
ties of  this  state,  is  in  the  nature  of  salary, 
and  its  payment  la  therefore  not  dependent 
upon  the  performance  by  the  officers  of  such 
duties  (citing  7  Words  and  Phrases,  6287). 

[Ed.  Note.'-'For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Salary.] 

Error  from  Superior  Court,  Dawson  Coun- 
ty;   J.  B.  Jones,  Judge. 

Suit  by  J.  W.  Shoemaker,  Sheriff,  for  writ 
of  mandamus  to  compel  W,  J.  Tucker,  Ordi- 
nary, to  approve  a  claim  filed  by  the  sheriff. 
There  was  a  Judgment  absolute  for  relator, 
and  respondent  brings  error.     Affirmed. 

The  writ  of  error  is  to  a  judgment  absolute 
rendered  by  the  judge,  to  whom  the  case  was 
submitted  without  the  intervention  of  a  jury. 
"The  suit  was  Instituted  by  the  sheriff  of  Daw- 
son county  against  the  ordinary  of  the  county 
for  the  writ  of  mandamus  to  compel  the  ordi- 
nary to  approve  a  claim  filed  by  the  sheriff 
for  payment  of  $26  from  the  general  funds 
of  the  county,  alleged  to  be  due  the  sheriff 
under  the  provisions  of  section  16  of  the  act 
of  1915  (Acts  Ex.  Sess.  1916,  pp.  77,  85)  as 
^compensation  for  service  as  prescribed  in  that 
act  for  the  year  1917.  The  ordinary  defend- 
ed the  suit  on  the  ground  that  the  sheriff  had 
not  rendered  any  service  for  which  the  county 
was  liable.  The  act  In  question  imposed  upon 
the  sheriff  of  each  county  In  the  state  the 
'  duty  of  procuring  from  the  internal  revenue 
collector's  office  the  names  of  all  persons  resi- 
dent within  the  jurisdiction  of  such  sheriff, 
who  had  obtained  licenses  to  sell  intoxicating 
liquors,  etc.,  and  to  cause  such  names  to  be 
published  In  the  local  paper  in  a  specified 
manner,  and  that  for  such  services  the  sheriff 
should  be  paid  annually  |25,  and  the  cost  of 
advertisement,   etc.     The   sheriff   submitted 


I  evidence  that  he  had  employed  an  attorney, 
resident  in  Atlanta,  to  examine  the  records  of 
the  collector  of  internal  revenue,  who  each 
month  furnished  written  reports  to  the  effect 
that  there  were  no  names  of  persons  regis- 
tered from  the  county  of  Dawson.  The  only 
proof  relied  on  to  show  examination  by  the 
attorney  were  certain  letters  and  an  ex  parte 
affidavit.  A  motion  was  made  to  exclude 
such  letters  and  affidavit  from  evidence,  on 
the  ground  that  they  were  irrelevant  and 
hearsay.  No  ruling  was  made  upon  the  ad- 
missibility of  the  evidence,  and  the  judgment 
absolute  was  rendered  'without  making  any 
reference  to  such  motion.  The  only  assign- 
ment of  error  was  that  the  judgment  was 
contrary  to  law  and  was  without  evidence  to 
support  it. 

O.  J.  Lilly,  of  Dahlonega,  for  plaintiff  In 
error. 

McMillan  &  Erwin,  of  ClackesviUe,  for  de- 
fendant in  error. 

ATKINSON,  J.  1.  It  was  contended  that 
the  compensation  provided  in  the  act  of  1916 
was  for  a  particular  service  to  be  rendered  by 
the  sheriff,  and  that  mandamus  absolute 
should  not  be  granted,  because  it  appeared 
that  the  sheriff  did  not  pers'-  ally  render  the 
service  contemplated  by  the  statute,  and 
could  not  do  so  by  an  agent  or  any  one  else, 
except  a  lawfully  constituted  deputy,  and  as 
a  matter  of  fact  no  names  were  procured 
from  the  records  of  the  collector  of  inter- 
nal revenue  and  published  in  the  county  as 
provided  In  the  act,  and  under  such  condi- 
tions no  service  had  been  rendered  which 
would  authorize  the  ordinary  to  approve  the 
claim  submitted  by  the  sheriff.  The  whole 
case  depends  upon  the  effect  of  section  16  of 
the  act  of  1916.  If  the  compensation  therein 
provided  for  the  sheriffs  was  In  the  nature  of 
a  salary  and  payable  at  all  events,  it  would 
be  immaterial  whether  the  sheriff  had  ren- 
dered any  service  at  all,  or  whether  or  not  it 
was  appropriate  for  him  to  act  by  an  em- 
ployed agent  rather  than  personally  or  by  a 
lawfully  sworn  deputy.  In  Collins  v.  Russell, 
107  Ga.  423,  33  S.  E.  444,  it  was  said: 

"There  can  be  no  question  about  the  propo- 
sition that  the  legislative  power  of  the  state  is 
absolute  with  respect  to  aU  offices  that  it  cre- 
ates, where  no  constitutional  restriction  is  plac- 
ed upon  its  power  with  reference  to  such  of- 
fices. The  incumbent  of  such  an  office  does 
not  hold  the  same  by  virtue  of  any  sort  of  con- 
tract, express  or  implied,  with  the  state  or  its 
law-making  power,  which  gives  him  a  vested 
right  in  the  office.  He  accepts  the  office  sub- 
ject to  the  control  of  it  by  any  legislative  ac- 
tion in  reference  thereto  which  might  thereaft- 
er be  taken.  The  Legislature  may  abolish  the 
office  before  his  term  expires,  may  modify  its 
duties,  maf  shorten  or  lengthen  the  term,  and 
increase  or  diminish  the  salary  or  change  the 
mode  of  compensation.    See  Butler  v.  Pennsyl- 
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vania,  10  How.  402  [13  L.  Ed.  472],  affirmed 
in  Newton  y.  Commisaionera,  100  U.  S.  569  [25 
L.  Ed.  710];  City  Council  of  Augusta  v.  Swee- 
ney, 44  Ga.  468  [9  Am.  Rep.  172].  So  weU  set- 
tled Is  this  principle  that  further  discussion  or 
citation  of  authority  on  the  subject  is  unnec- 


>» 


^ssary. 

In  22  R.  a  L.  I  216,  p.  524,  it  is  said: 

"As  stated  elsewhere,  the  incumbent  of  an  of- 
fice has  no  property  in  it,  for  his  right  to  exer- 
cise it  is  not  based  on  any  contract  or  grant, 
but  is  conferred  on  him  as  a  public  trust,  to  be 
exercised  for  the  benefit  of  the  public.  Such 
salary  as  may  be  attached  to  any  office  is  not 
given  to  the  incumbent  because  of  any  duty 
on  the  part  of  the  public  to  confer  emoluments 
on  him,  but  to  enable  him  the  better  to  per- 
form the  duties  of  the  office,  for  without  ade- 
quate compensation  it  cannot  be  expected  that 
he  wUl  be  able  to  give  due  attention  to  his  offi- 
cial duties.  In  all  cases  the  right  to  compensa- 
tion is  such  only  as  may  be  given  by  law,  and 
whether  it  is  an  annual  salary  or  a  per  diem  al- 
lowance, or  consists  of  particular  fees  for  par- 
ticular services,  depends  on  the  will  of  the  law- 
makers. Hence  it  is  that  the  courts  are  uni- 
form in  asserting  that  the  right  of  a  public  of- 
ficer to  compensation  for  the  performance  of 
duties  imposed  on  him  by  law  does  not  rest  on 
contract,  either  express  or  implied.  Even  the 
measure  of  compensation  is  arbitrary  with  the 
Legislature,  and  is  not  necessarily  determined 
by  the  value  of  officer's  services." 

In  State  v.  Barnes,  24  E^a.  29,  3  Sonlli. 
433,  it  was  held  that  a  statute  which  pro- 
vided that  the  county  attorney  should  re- 
ceive "$3.00  per  diem,  Sundays  excepted,  per 
annum,"  was  a  salary  as  distinguished  from 
a  fee  for  a  particular  service.  In  the  course 
of  the  opinion  it  was  said: 

"Compensation  of  officers  given  in  this  way  is 
distinguishable  from  fees  dependent  upon  serv- 
ices performed,  and  comes  within  the  rule  of 
fixed  compensation  by  time  that  constitutes  the 
earmark  of  salary." 

See,  also,  cases  cited  under  the  definition 
of  salary.    7  Words  and  Phrases,  6287. 

Section  16  of  the  act  of  1915,  supra,  is  as 
follows: 

"Be  it  further  enacted  by  the  authority  afore- 
said, that  the  sheriffs  of  the  various  counties 
shall  at  least  once  every  month,  between  the 
first  and  tenth  days  of  the  month,  procure  from 
the  office  of  the  United  States  internal  revenue 
collector  the  name  of  each  person,  firm,  or  cor- 
poration to  whom  a  United  States  internal  rev- 
enue license,  or  tax  stamp,  has  been  issued,  as 
a  wholesale  or  retail  liquor  dealer,  or  a  whole- 
sale or  retail  dealer  in  malt  liquors,  or  a  brew- 
er or  rectifier  of  spirits,  and  the  name  of  each 
person,  firm,  or  corporation  that  has  complied 
with  the  laws  of  the  United  States  to  become  or 
carry  on  the  business  of  a  distiller  in  his  coun- 
ty; and  such  sheriff  shall  immediately  there- 
after cause  to  be  published  for  two  successive 
weeks  in  some  newspaper  in  his  county,  in  such 
black  type  as  will  call  special  attention  there- 
to, the  names  of  said  parties,  together  with  the 
location    of  their   places    of    business,    giving 


street  numbers  when  obtainable;  for  sudi  serv- 
ices the  sheriffs  shall  each  receive  the  siim  of 
$25.00  per  annum,  and  the  expense  and  cost  of 
publishing  the  same,  to  be  paid  out  of  the  gen- 
eral funds  of  his  county.  Any  sheriff  who  shall 
fail,  neglect,  or  refuse  to  comply  with  the  pro- 
visions of  this  section  shall  be  guilty  of  a  mis- 
demeanor." 


This  law  imposed  a  statutory  duty  opoo 
sheriCTs  that  had  not  previously  devolved  up- 
on such  ofilcers.  The  duty  did  not  arise  out 
of  contract,  or  depend  upon  the  volition  of 
the  ofl&cer.  It  could  have  been  imposed  bj 
statute  without  any  compensation,  and  com- 
pensation was  provided  only  as  a  matter  of 
policy.  The  fees  provided  by  law  for  sheriffs 
do  not  apply  to  such  services.  Civil  Code, 
I  5997.  Owing  to  the  nature  and  amount  of 
services  that  the  sherllTs  in  the  various  coun- 
ties of  the  state  might  be  required  to  perform, 
what  would  be  reasonable  compensation  for 
each  separate  service  allowable  upon  recom- 
mendation of  the  grand  jury,  under  Civil 
Code,  §§  4919,  6001,  would  be  uncertain  and 
might  lead  to  extravagance.  Therefore,  in 
Imposing  the  duty,  a  lump  sum  for  a  definite 
period  was  provided,  viz.  "$25.00  per  annum" 
for  all  the  services  to  be  rendered  daring 
any  year.  Such  provision  for  compensation 
denotes  that  the  basis  of  compensation  was 
for  the  time  in  which  the  officers  were  re- 
quired to  render  the  services,  rather  than  the 
mere  amount  or  character  of  services  which 
should  be  actually  performed.  When  this 
law  was  enacted  the  Legislature  well  knew 
the  provision  of  Civil  Code,  |  5997,  supra, 
prescribing  fees  to  which  sheriffs  should  be 
entitled  for  particular  services.  They  well 
knew  the  provisions  of  Civil  Code,  |§  4919, 
6001,  which  authorize  payment  to  sheriffs  for 
particular  services  upon  recommendation  of 
the  grand  Jury,  in  instances  for  which  there 
was  no  law  providing  compensation  for  such 
services.  If  it  had  been  contemplated  by  the 
act  of  1915  to  compensate  the  sheriffs  upon 
the  basis  of  particular  services  rendered,  it 
was  entirely  unnecessary,  in  view  of  the  ex- 
isting laws,  to  have  made  any  reference  to 
compensation  in  that  statute.  According  to 
the  terms  of  the  statute,  the  duties  therein 
specified  were  imposed  by  law,  and  in  no 
sense  depended  upon  the  emolumoit  inci- 
dentally provided  as  pertaining  to  the  office 
of  sheriff.  If  the  officers  refused  to  comply 
with  their  duties,  they  could  be  compelled  to 
do  so  by  the  writ  of  mandamus,  and  would 
be  answerable  to  their  constituents  at  the 
polls,  and  moreover,  by  the  terms  of  the  act, 
would  be  guilty  of  a  misdemeanor  and  subject 
to  prosecution  and-  punishment  under  the 
penal  laws  of  the  state.  Under  the  dream- 
stances,  the  act  of  1915  should  be  construed 
as  providing  for  compensation  of  the  sheriffs 
in  the  nature  of  salary,  which  will  not  be 
dependent  upon  the  performance  by  the  offi- 
cers of  the  duties  so  imposed.    Under  this 
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view  the  Judge  properly  granted  the  manda- 
mus absolute. 

Judgment  affirmed.    AU  the  Justices  con- 
eur. 

« 

BECK,  P.  J.,  and  HILL^  and  QE0R6B,  JJ^ 
concur  in  the  result. 


(149  Oa.  260) 

BAl/nMORE   TRUST  GO.   y.   SEABOARD 
AIR  LINE  RY.  et  al. 

SEABOARD  AIR  LINE  RY.  et  aL  ▼.  BAL- 
TIMORE TRUST  CO. 
(No8.  1168.  1161.) 

(Supreme  Court  of  Georgia.    July  17,  1910.) 

(Byttdhu9  dy  the  Court.) 

1.  Railroad  Liens. 

On  March  29,  1915,  the  Baltimore  Trust 
Company,  as  trustee  for  certain  bondholders, 
and  individually,  instituted  an  equitable  action 
against  the  Georgia  &  Florida  Railway  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust  ex- 
ecuted by  the  railway  company  to  secure  its 
bonds  and  for  the  appointment  of  a  receiver. 
The  mortgage  property  consisted  of  several  des- 
ignated lines  of  raUroad  and  all  of  the  real  and 
personal  property  of  each,  and  all  "rents,  is- 
sues, profits,  and  franchises  relating  to  any  of 
said  separate  railroads,  and  all  rights  under 
leases,  ^  traffic  agreements,  easements,  etc.,  in 
any  wise  belonging  or  appertaining  thereto." 
Wldle  the  case  was  pending,  the  Seaboard  Air 
line  Railway,  being  a  connecting  carrier,  on 
September  10, 1916,  filed  an  intervention  for  the 
recovery  of  several  stated  amounts  for  which  it 
sought  to  establish  a  lien  upon  the  Greorgia  & 
Florida  Railway,  and  upon  the  tangible  and 
other  property  of  that  company,  superior  to 
the  lien  of  the  mortgage.  All  of  the  items  of 
each  of  the  several  claims  accrued  within  six 
months  immediately  preceding  the  institution 
of  the  suit  for  the  receiver,  and  some  of  the 
items  in  each  of  the  several  claims  accrued  with- 
in six  months  immediately  preceding  the  filing 
of  the  intervention,  while  others  did  not  accrue 
during  such  period.  The  case  was  submitted  to 
the  judge  for  decision  without  a  jury,  upon  the 
pleadings  and  agreed  statement  of  facts.  A 
judgment  was  rendered  in  favor  of  the  inter- 
vener against  the  railroad  company  for  the 
amount  set  forth  in  each  of  the  several  claims, 
and,  as  to  some  of  them  set  up  a  lien  against 
the  property  superior  to  the  lien  of  the  mort- 
gage, and  as  to  others  denied  the  lien.  The  Sea- 
board Air  Line  Railway  excepted  to  so  much  of 
the  judgment  as  denied  it  a  lien  for  some  of  its 
claim.  The  Baltimore  Trust  Company  excepted 
to  so  much  of  the  judgment  as  set  up  liens  in 
favor  of  the  Seaboard  Air  Line  Railway  as  su* 
perior  to  the  lien  of  the  mortgage.    Held: 

Except  as  acquired  under  the  statute,  the  Sea- 
board Air  Line  Railway  did  not  have  a  lien 
superior  to  the  lien  of  the  mortgage.  Central 
Trust  Co.  V.  Thurman,  94  Ga.  735,  20  S.  E. 
141;  Valdosta,  etc.,  R.  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  148  Ga.  842,  98  S.  E.  465. 


2.  Railboads   «=9l59(ll)  —  SiATirroBT  Lxxn 
— TiMB  OF  Fusing. 

The  Seaboard  Air  line  Railway  did  not  ac- 
quire a  statutory  lien  for  any  item  of  its  sev- 
eral claims  which  accrued  more  than  six  months 
prior  to  the  filing  of  its  Intervention.  Valdosta, 
etc,  R.  Co.  V.  A.  C.  Ia  R.  Co.,  supra. 

8.  Railboads   «=»159(9)— Lisns— Sxbvicb  or 

AOBNTS   AND   EMPLOYES. 

It  is  declared  in  CivQ  Code,  |  2793:  "The 
amounts  due  employ^  by  any  railroad  company 
for  wages  earned  by  service  rendered  to  said 
railroad  company  shall  constitute  a  lien  upon 
the  railroad  and  other  property  of  said  railroad 
company,  and  shall  be  superior  in  dignity  to 
the  lien  of  any  mortgage  or  other  contract  lien 
executed  or  created  by  said  railroad  company 
since  December  13,  1893:  Provided,  that  no 
employ^  shall  be  entitled  to  said  lien  under  this 
section  to  an  amount  exceeding  five  hundred 
dollars."  Under  this  statute  the  Seaboard  Air 
Line  Railway  did  not  acquire  a  lien  for  serv- 
ices of  its  agents  and  employ^  rendered  in  the 
maintenance  and  operation  of  the  joint  depot  at 
Vidalia,  or  for  labor  of  its  employ^  in  repair- 
ing cars  belonging  to  the  Georgia  &  Florida 
Railway. 

4.  Railboads   ^=9159(4)  —  Liens  —  Timb  ov 
Fttbnishino  Matkbials. 

It  is  declared  in  Civil  Code,  |  2795:  "AU 
persons  furoishing  material,  supplies,  or  other 
articles  necessary  to  the  operation  of  any  rail- 
road company,  which  is  operated  in  this  state, 
and  all  persons  having  claims  against  such  com- 
pany for  live  stock  killed  by  its  engines  or  cars, 
shall  have  a  Uen  upon  the  property  of  the  com- 
pany for  the  amounts  due  for  such  supplies,  ma- 
terial, or  other  necessary  articles  furnished 
within  six  months  preceding  the  institution  of 
proceedings  to  enforce  the  same,  or  for  the 
amounts  due  to  them  for  damages  for  the  kill- 
ing of  such  live  stock,  which  lien  shall  be  su- 
perior in  dignity  to  any  mortgage  or  other  con- 
tract lien  created  by  said  railroad  company." 
Under  this  statute,  the  Seaboard  Air  Line  Rail- 
way acquired  a  lien  for  use  and  hire  of  its  cars 
and  equipment,  for  coal,  for  material  used  in 
repairing  cars,  for  rental  of  water  tank,  for 
tarifEs,  and  for  any  material  used  in  maintain- 
ing and  operating  the  depot  at  Vidalia;  the 
lien,  however,  extending  only  to  such  portions 
of  such  material  of  any  of  the  foregoing  classes 
as  were  furnished  within  six  months  immediate- 
ly preceding  the  filing  of  the  intervention.  Val- 
dosta, etc.,  R.  Co.  V.  A.  C.  L.  R.  Co.,  supra. 
While  the  trial  judge  correctly  held  that  the 
intervener  was  entitled  to  a  lien  upon  the 
claims  for  material  furnished,  as  indicated 
above,  it  was  erroneous  to  allow  a  lien  su- 
perior to  the  mortgage  as  to  such  items  of  the 
several  claims  as  accrued  more  than  six  months 
prior  to  the  filing  of  the  intervention. 

5.  Reikbubsembnt  fob  Taxbs  Paid. 

The  Seaboard  Air  Line  Railway  was  enti- 
tled to  reimbursement  for  a  portion  of  the  taxes 
paid  on. the  joint  property  at  Vidalia,  and  the 
court  properly  allowed  this  item  as  superior  to 
the  mortgage.  Valdosta  Bank  &  Trust  Ca  v 
Pendleton,  145  Ga.  336,  89  S.  E.  216. 
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6.  Railboad  LncNS. 

Under  the  principles  of  the  cases  cited  in 
the  preceding  notes,  the  Seaboard  Air  line  Rail- 
way was  not  entitled  to  a  statutory  or  equita- 
ble lien,  superior  to  the  lien  of  the  mortgage, 
for  any  of  the  claims  set  up  by  the  intervener 
based  on  passenger  traf&c  bidances,  freight  traf- 
fic balances,  freight  claim  accounts,  or  for  mis- 
cellaneous bills;  and  the  judgment  was  not 
erroneous  on  the  ground  that  it  failed  to  set  up 
a  lien  for  such  claims  superior  to  the  mortgage. 

Error  from  Superior  Conrt,  Richmond 
Ck>unty;  H.  O.  Hammond,  Judge. 

Suit  by  the  Baltimore  Trust  Gompany 
against  the  Georgia  &  Florida  Railway, 
where  the  Seaboard  Air  Line  Railway  inter- 
▼enea  A  judgment  was  rendered  for  inter- 
▼ener  as  to  part  of  its  daim,  and  both  par- 
ties bring  error.  Affirmed  in  part,  and  re- 
versed in  part. 

Haman,  C6ok,  Ghesnnt  ft  Markell,  of  Bal- 
timore, Md.,  and  Gamming  ft  Harper,  of 
Augusta,  for  plaintiff  in  error. 

Barrett  ft  Hull,  of  Augusta,  B.  S.  Ault,  of 
Cedartown,  apd  King  ft  Spalding,  of  Atlanta, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  in  the  case  of 
Baltimore  Trust  Go.  ▼.  Seaboard  Air  Line 
Ry.  et  al.  affirmed  in  part,  and  reversed  in 
part  In  the  case  of  Seaboard  Air  Line  Ry. 
y.  Baltimore  Trust  Go.  et  aL  affirmed.  All 
the  Justices  concur. 


(149  Ga.  262) 

BALTIMORE  TRUST  GO.  ▼.  WESTERN 
UNION    TELEGRAPH    GO. 

WESTERN  UNION  TELEGRAPH  GO.  v. 

BALTIMORE  TRUST  GO. 

(Nos.  1154,  1155.) 

(Supreme  Gourt  of  Georgia.    July  17, 1919.) 

(Syllabus  by  the  Court.) 
1.  Railboads   ^s»159(11)— Statutobt   Liens 

^TlHE  OF  FZI^INQ. 

On  March  29,  1916,  the  Baltimore  Trust 
Gompany,  as  trustee  for  certain  bondholders, 
and  individually,  instituted  an  equitable  action 
against  the  Georgia  ft  Florida  Railway  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust  ex- 
ecuted by  the  railway  company  to  secure  its 
bonds  and  for  the  appointment  of  a  receiver. 
The  mortgaged  property  consisted  of  several 
designated  lines  of  railroad  and  all  of  the  real 
and  personal  property  of  each,  and  ''rents,  is- 
sues, profits,  and  franchises  relating  to  any  of 
said  separate  railroads,  and  all  rights  under 
leases,  traffic  agreements,  easements,  etc.,  in  any 
wise  belonging  or  appertaining  thereto."  While 
the  case  pending,  the  Western  Union  Telegraph 
Gompany,  on  August  29,  1916,  filed  its  inter- 
vention for  the  recovery  of  several  stated 
amounts  for  which  it  was  sought  to  establish 
a  lien  upon  the  Georgia  ft  Florida  Railway,  and 
upon  the  tangible  and  other  property  of  that 


company,  superior  to  the  lien  of  the  mortgage, 
on  the  basis  of  furnishing  material,  supplies, 
and  other  articles  necessary  to  the  operation 
and  existence  of  defendant's  railroad.  None  of 
the  items  of  either  of  <the  several  claims  aocmed 
within  the  six  months  immediately  preceding 
the  filing  of  the  intervention.  On  August  26^ 
1918,  the  Baltimore  Trust  Gompany  filed  a  de- 
murrer on  the  ground  that  the  intervener  did 
not  set  up  a  daim  superior  to  the  mortgage. 
The  intervener  moved  to  strike  the  -demurrer^ 
on  the  ground  that  it  was  filed  too  late.  Hie 
motion  to  strike  was  overruled.  After  oonsid* 
eration  the  demurrer  was  overruled.  The  case 
was  submitted  to  the  judge,  without  a  jury,  up- 
on the  pleadings  and  agreed  statement  of  facts. 
A  judgment  was  rendered  in  favor  of  the  in- 
tervener for  a  stated  amount,  and  setting  up 
a  lien,  superior  to  the  lien  of  the  mortgage,  for 
a  certain  portion  thereof  on  the  basis  of  being 
''material,  supplies,  and  other  articles  neces- 
sary to  the  operation"  of  the  railroad,  against 
all  of  the  property  of  the  Georgia  ft  Florida 
Railway. 

The  Baltimore  Trust  Gompany  filed  a  bill  of 
exceptions*  assigning  error  upon  the  judgment 
overruling  its  demurrer,  and  upon  the  final 
judgment  setting  up  a 'lien  in  favor  of  the  in- 
tervener superior  to  the  mortgage;  and  th» 
Western  Union  Telegraph  Gompany  filed  a 
cross-bill  of  exceptions,  assigning  error  upon 
the  judgment  overruling  the  motion  to  strike 
the  demurrer  to  the  intervention.    Held: 

This  case  is  a  branch  of  Baltimore  Trust  Goi 
V.  S.  A.  L.  Ry.,  et  vice  versa,  99  S.  E.  867,  this 
day  decided,  and  is  controlled  by  the  rulings 
therein  made.  Accordingly  the  intervener  was 
not  entitled  to  an  equitable  lien  for  materials 
furnished,  superior  to  the  mortgage;  and,  as 
none  of  the  items  for  material  furnished  ac- 
crued within  six  months  immediately  preceding 
the  filing  of  the  intervention,  the  intervener 
was  not  entitled  to  a  statutory  lien  for  the 
amount  as  set  up  superior  to  the  mortgage. 

'2.  Pabties   ^=993(2)  —  iNTEBysimoN  —  Dk- 
iciTRBEB— Tnos  or  FiLiNa. 

The  demurrer  to  the  Intervention  was  upon 
the  general  grounds  and  in  the  nature  of  a  mo- 
tion to  dismiss,  which  .could  be  made  at  any 
time;  and  there  was  no  error  in  refusing  to 
strike  it  on  the  ground  that  it  was  filed  too  late. 

Error  from  Superior  Goxirt,  Richmond 
Gounty;  H.  G.  Hammond,  Judge. 

Suit  by  the  Baltimore  Trust  Gompany 
against  the  Georgia  ft  Florida  Railway* 
wherein  the  Western  Union  Telegraph  Gom- 
pany intervenes.  Judgment  fSor  intervener, 
and  both  parties  bring  error.  Reversed  on 
main  bill  of  exceptions,  and  affirmed  on 
cross-bill. 

Haman,  Gook,  Gheenut  ft  Markell,  of  Balti- 
more, Bid.,  and  Gummings  ft  Harper,  of  Au- 
gusta, for  plaintiff  in  error. 

J.  G.  G.  Black  and  Barrett  ft  Hull,  all  of 

Augusta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  afllrmed  on  the 
cross-bill.    All  the  Justices  concur. 
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(149  Ga.  2«L) 

BENITZ  ▼.  WILLIAMSON. 

WILLIAMSON  T.  BENITZ. 

(No8.  lOei,  1000.) 

(Supreme  Court  of  Georgia.     July  17,  1910.) 

(8vUabu$  hy  the  Court.) 
1.  Sfboifio  Pebfohicahci  ^ss>114(1)  —  Pxtz- 

TION— SUFFIdENOT. 

There  waa  no  error  in  OTerruling  the  de- 
murrers to  the  petition  aa  amended. 

2.  WITNB88C8      ^=»160(1)    —   OOVPSTSNOT  — 

TZAJXBAcnoix  WITH  Degbassd  Pbbsonb. 

In  a  suit  by  the  administrator  of  S.  against 
W.,  the  transferee  of  S.,  to  compel  specific  per- 
formance of  a  contract  to  convey  land,  the 
heirs  at  law  of  S.,  parties  interested  in  the  re- 
sult of  the  suit,  are  not  incompetent  to  testify 
in  favor  of  the  plaintiff  and  against  the  defend- 
ant as  to  transactions  between  W.  and  S.  under 
subsections  1  and  4  of  section  6858  of  the  Civil 
Code  of  1910. 

8.  MoftTOAQES  ^=»32(3)— Abbolitte   Convet- 

ANOE  AS  MOBTGAOB— TBANSFEB  OT  BOND  FOB 

Title  to  Land. 

A  transfer  of  a  bond  for  title  to  land,  ab- 
solute in  form,  may  be  shown  to  have  been  made 
for  the  purpose  of  securing  a  loan,  where  the 
transferor  retains  the  possession  of  the  land. 

4.  Specific  Pebfobmance  ^=»123— Evidence 

— S  UFFICIBNCT. 

The  evidence  did  not  demand  a  verdict  for 
the  defendant,  and  the  court  erred  in  directing 
a  verdict  for  him« 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  B.  B.  Benitz,  as  administrator, 
against  A.  M.  WilllamBon,  to  compel  specific 
performance  of  a  contract  to  convey  land. 
Judgment  for  defendant  on  a  directed  verdict, 
and  both  parties  bring  error.  Beversed  as  to 
main  bill  of  exceptions,  and  affirmed  as  to 
cross-bill. 

This  was  an  action  In  the  nature  of  a  suit 
for  specific  performance.  The  petition  was 
several  times  amended;  and  the  defendant 
demurred  generally  and  specially,  and  his 
demurrers  were  overruled.  At  the  conclu- 
sion of  the  evidence  the  court  directed  a  ver- 
dict for  the  defendant  To  this  direction  the 
plaintiff  excepted.  The  defendant  sued  out  a 
cross-bill  of  exceptions,  assigning  error  upon 
the  Judgment,  in  overruling  the  demurrers 
and  in  allowing  the  amendments,  and  upon 
the  ruling  of  the  court  in  admitting  evidence. 

The  petition  as  amended  alleged,  in  sub- 
stance, that  in  July,  1905,  Julia  E.  Stevens 
purchased  from  one  Bazemore  100  acres  of 
land  in  Bibb  county,  and  went  into  the  im- 
mediate possession  thereof.  She  remained 
in  possession  until  her  death,  which  occur- 
red in  1909  or  1910.  Thereafter  her  heirs 
at  law  (the  husband  and  several  children) 


continued  in  the  possession  until  the  end  ot 
the  year  1012.  She  agreed  to  pay  Bazemore 
20,000  pounds  of  lint  cotton,  valued  at  $2,000, 
payable  through  a  series  of  years.  She  did 
not  make  a  cash  payment  at  the  time  of  her 
purchase,  but  accepted  a  bond  for  title  from 
Baxemore,  conditioned  to  convey  to  her  title 
to  the  land  upon  the  payment  of  the  purchase 
price.  Subsequently  to  her  purchase  she  con- 
veyed to  Bazemore,  in  consideration  of  the 
extension  of  one  or  more  of  the  purchase- 
money  notes,  100  acres  of  land  owned  by  her 
in  Lincoln  county.  While  Mrs.  Stevens  was 
in  possession  under  her  bond  for  title  from 
Bazemore,  Bazemore  agreed  with  Mrs.  Ste- 
vens to  accept  $1,600  in  foil  settlement  of  the 
purchase  price.  Williamson,  a  brother-in-law 
of  BUles  A.  Stevens,  the  husband  of  Julia 
B.  Stevens,  agreed  to  lend  Mrs.  Stevens  the 
$1,600  withont  interest,  provided  Mrs.  Ste- 
vens would  transfer  her  bond  for  title  to  him 
from  Bazemore.  It  was  contemplated  that 
the  money  advanced  by  Williamson  with 
which  to  pay  Bazemore  should  be  repaid 
from  the  proceeds  of  the  sale  of  the  land,  and 
that  Mrs.  Stevens,  or  Miles  A.  Stevens,  her 
husband,  should  sell  the  land  when  he  could 
get  $3,500  therefor,  and  repay  Williamson. 
After  the  death  of  Mrs.  Stevens,  and  about 
December,  1012,  Miles  A.  Stevens  and  his 
(diUdren  moved  away  from  the  land,  but 
without  any  intention  to  abandon  it  Be- 
fore the  heirs  at  law  of  Mrs.  Stevens  conld 
And  a  tenant  for  the  land,  Williamson,  with- 
out right  or  authority,  took  possession  there- 
of. Before  the  death  of  Julia  E.  Stevens,  a 
purchaser  was  found  who  was  willing  to  pay 
$3,500  for  the  land,  but  Williamson  advised 
against  the  sale  of  the  land  at  that  price. 
Subsequently  other  purchasers  were  found 
who  were  willing  to  give  more  than  $3,500 
for  the  land,  but  in  each  Instance  Williamson 
advised  Miles  A.  Stevens  to  hold  the  land  for 
a  still  higher  price.  Finally  Williamson  re- 
fused to  permit  a  sale,  and  repudiated  his 
agreement  with  Mrs.  Stevens,  although  the 
land  had  reached  the  value  of  $100  per  acre. 
Williamson  had  enjoyed  the  rents  of  the 
land,  of  the  yearly  value  of  $500,  since  the 
beginning  of  the  year  1913.  In  addition,  he 
had  cut  and  sold  approximately  85  cords  of 
wood  from  the  land,  of  the  value  of  $750. 
The  rents,  issues,  and  profits  of  the  land 
since  Williamson  took  possession  of  it  were 
sufficient  to  pay  Williamson  the  amount  of 
money  paid  by  him  to  Bazemore.  In  1916 
Miles  A.  Stevens  was  appointed  administrator 
on  the  estate  of  Mrs.  Julia  E.  Stevens,  and  as 
administrator  brought  this  suit  against  Wil- 
liamson in  October,  1916.  The  prayers  of 
the  petition  were  that  the  court  decree  that 
the  status  between  plaintiff  and  defendant  is 
that  of  debtor  and  creditor;  that  the  de- 
fendant holds,  not  the  absolute  title  to  the 
premises,  but  holds  the  same  as  security  for 
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a  debt;  that  an  accoantiiig  be  had  between 
the  parties;  that  the  jury  find  whether  or 
not  the  debt  has  been  discharged  by  the  rents, 
issues,  and  profits  received  by  the  defendant, 
and,  if  the  profits  equal  or  exceed  the  amount 
of  the  debt,  the  title  be  decreed  to  be  In  the 
plaintiff  as  administrator  as  aforesaid ;  that, 
if  the  ^ry  should  find  that  the  rents,  issues, 
and  profits  are  not  sufficient  to  discharge  the 
debt,  they  find  and  declare  how  much  Is  due 
on  said  debt,  and  that  thereupon  the  court 
decree  that  the  title  to  said  land  is  held  by 
the  defendant  only  as  security  for  the  bal- 
ance due;  that  the  land  be  sold,  and  out  of 
the  proceeds  the  defendant  be  paid  sucdi  bal- 
ance due  him,  if  any,  and  the  balance,  after 
deducting  the  costs  of  court,  be  paid  to  the 
plaintiff;  that  the  court  so  mold  its  decree 
upon  the  findings  of  the  jury  as  to  do  sub- 
stantial justice  between  the  parties ;  and  for 
general  reliel 

The  grounds  of  the  defendant's  demurrer 
were:  The  petition  sets  forth  no  cause  of  ac- 
tion; the  petition  affirmatively  shows  that 
the  plaintiff  has  neither  title  to  the  land 
sued  for  nor  the  right  to  the  possession  of 
the  same ;  that  the  plaintiff  is  not  entitled  to 
any  of  the  relief  sought;  and  that  certain 
designated  allegations  of  the  petition  are 
immaterial  and  irrelevant.  In  his  answer 
the  defendant  admitted  the  purchase  of  the 
land  from  Bazemore  by  Mrs.  Julia  B.  Stevens 
as  alleged,  the  terms  of  the  purchase,  the  tfict 
ot  the  transfer  by  her  of  her  bond  for  title  to 
him,  the  payment  of  the  purchase  money  by 
him  to  Bazemore,  and  the  execution  by  Baze- 
more to  the  defendant  of  a  warranty  deed  to 
the  land  in  question.  He  also  admitted  that 
he  had  received  the  rents,  issues,  and  profits 
of  the  land  since  January  1,  1913,  but  aver- 
red that  the  same  were  of  the  yearly  value 
of  not  more  than  $50.  He  denied  that  he  had 
taken  from  the  land  85  cords  of  wood  of  the 
value  as  alleged  by  the  plaintiff.  He  also 
denied  that  he  had  taken  possession  of  the 
place  in  1913  without  right  or  authority,  but 
averred  that  the  plaintiff  had  surrendered 
the  possession  to  him  because  the  plaintiff 
was  unable  to  pay  the  amount  due  the  de- 
fendant. The  defendant  also  pleaded  that 
he  had  paid  the  taxes  upon  the  land  since 
the  date  of  the  transfer  of  the  bond  for  title 
by  Mrs.  Julia  E.  'Stevens  to  him,  and  had 
made  permanent  improvements  upon  the 
land  of  the  value  of  more  than  $1,400. 

Julian  F.  Urquhart,  Hall  &  Grice,  and 
Chas.  J.  Bloch,  all  of  Macon,  for  plaintiff  in 
error. 

Ryals  &  Anderson  and  B.  S.  Deaver,  all  of 
Macon,  for  defendant  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  assignments  of  error  in 
both  the  main  and  the  cross  bill  of  exceptions 
will  be  considered  together.  We  are  of  the 
opinion  that  the  petition  set  forth  a  cause  of 


faction,  and  that  the  court  did  not  err  In  over- 
ruling the  general  demurrer.  In  so  far  as 
the  grounds  of  special  demurrer  were  meri- 
torious, they  were  met  by  amendment.  Pol- 
hill  V.  Brown,  84  Ga.  338, 10  S.  B.  921 ;  Wells 
V.  Kemme,  145  Ga.  17,  88  S.  R  562;  McNair 
V.  Brown,  147  Ga.  161,  93  S.  E.  289. 

[2]  2.  The  court  permitted  Miles  A.  Ste- 
vens and  four  daughters  of  Mrs.  Julia  E.  Ste- 
vens to  testify  to  transactions  and  conversa- 
tions between  Mrs.  Stevens  and  the  defend- 
ant Williamson.  The  defendant  objected  to 
this  testimony,  upon  the  ground  that  the 
witnesses  were  incomi)etent  to  testify  to  any 
transaction  or  communication  had  by  Mrs. 
Stevens  in  her  lifetime  with  the  parties  tes- 
tifying or  with  any  other  person,  Mrs.  Ste- 
vens' transferee  being  the  party  defendant, 
and  the  witnesses  themselves,  though  not 
parties  to  the  action,  being  directly  interested 
in  the  result  of  the  suit  as  heirs  at  law  of 
Mrs.  Stevens,  who  died  without  leaving  debta 
Subsection  1  of  section  5858  of  the  Civil 
Code  provides: 

"Where  any  rait  \a  instituted  or  defended  by 
a  person  insane  at  the  time  of  trial,  or  by  an 
indorsee,  assignee,  transferee,  or  by  the  personal 
representative  of  a  deceased  person,  tiie  op- 
posite party  shall  not  be  admitted  to  testify  in 
Ikis  own  favor  against  the  insane  or  deceased 
person,  as  to  transactions  or  communications 
with  such  insane  or  deceased  i)er8on,  whether 
such  transactions  or  communications  were  had 
by  such  insane  or  deceased  person  with  the 
party  testifying  or  with  any  other  person." 

Subsection  4  of  the  same  section  provides: 

"Where  a  person  not  a  party,  but  a  person 
interested  in  the  result  of  the  suit,  is  offered 
as  a  witness,  he  shall  not  be  competent  to  tes- 
tify, if  as  a  party  to  the  cause  he  would  for 
any  cause  be  incompetent." 

The  plaintiff  In  the  cross-bill  of  exceptions 
does  not  insist  that  the  witnesses  were  in- 
competent and  the  evidence  Inadmissible  be- 
cause the  suit  was  instituted  by  the  personal 
representative  of  Mrs.  Stevens.  His  exact 
contention  is  that  the  suit  stands  as  if 
brought  by  the  husband  and  children  of  Mrs. 
Stevens,  tiie  heirs  at  law,  against  the  trans- 
feree of  their  intestate.  We  do  not  think 
this  evidence  was  inadmissible.  The  reason, 
spirit,  and  intention  of  the  statute  is,  as  has 
been  many  times  observed,  that  when  one  of 
the  parties  to  the  contract  is  dead  and  can- 
not give  his  version  of  the  contract  or  trans- 
action, the  other  party  thereto  should  not  be 
admitted  to  testify  in  his  own  favor  against 
the  interest  of  the  deceased  party.  This  evi- 
dence is  not  within  the  strict  letter  of  the 
statute,  nor  is  it  within  the  reason  and  spirit 
of  the  statute.  The  transferee  is  in  life,  and 
may  answer  the  evidence  of  the  heirs  at  law 
of  the  transferor.  The  witnesses  merely  tes- 
tified to  statements  made  by  Mr.  WllliamscHi 
to  Mrs.  Stevens.  The  witnesses  were  offered 
by  the  personal  representatives  of  Mrs.  Ste* 
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yens;  they  did  not  testify  against  the  de- 
ceased transferor,  or  against  the  interest  of 
the  deceased  transferor.  Subsection  6  of  sec- 
tion 5858  of  the  Civil  Code  is  as  follows: 

"In  all  cases  where  the  personal  representa- 
tive of  the  deceased  or  insane  party  has  intro- 
duced a  witness  interested  in  the  event  of  a 
suit,  who  has  testified  as  to  transactions  or 
communications  on  the  part  of  the  surviving 
agent  or  party  with  a  deceased  or  insane  party 
or  agent,  the  surviving  party  or  his  agent  may 
he  examined  in  reference  to  such  facts  testified 
to  by  said  witness." 

The  provisions  of  this  subsection  tend  to 
sustain  the  view  that  the  evidence  objected  to 
was  admissible.  Nothing  in  Hendrick  v. 
Daniel,  119  Oa.  858,  46  S.  E.  438,  Hendricks 
V.  AUen,  128  Ga.  181,  57  S.  E.  224  <2),  Turner 
V.  Woodward,  136  Ga.  275,  71  S.  E.  418,  or 
Hudson  v.  Bronghton,  147  Ga.  547,  94  S.  E. 
1067,  is  in  conflict  with  the  ruling  here  made. 

[3]  3.  At  the  conclusion  of  the  evidence  the 
defendant  moved  to  rule  out  certain  evidence 
tending  to  show  that  the  transfer  of  the  bond 
for  tiUe  by  Mrs.  Stevens  to  Williamson  was 
not,  as  by  its  terms  it  purported  to  be,  an 
absolute  and  unconditional  transfer.  The 
court  overruled  this  motion.  The  defendant 
assigns  error  upon  this  ruling,  and  contends 
that  the  transfer,  being  absolute  on  its  face, 
could  not  be  shown  by  parol  evidence  to  be 
a  conditional  transfer  made  for  the  purpose 
of  securing  a  loan;  the  defendant  being  in 
possession  of  the  land  for  some  years  prior 
to  the  bringing  of  the  suit  A  deed  absolute 
in  form  may  be  shown  to  have  been  made  to 
secure  a  debt,  where  tiie  maker  remains  in 
possession  of  the  land  conveyed.  Civil  Code, 
I  3258;  Mercer  v.  Morgan,  136  Ga.  632,  71 
S.  E.  1075  (1).  If  the  jury  should  accept 
the  plaintilTs  evidence  as  the  truth  of  the 
case,  Mrs.  Stevens  remained  in  possession  of 
the  property  until  her  death,  and  thereafter 
her  heirs  at  law  continued  in  possession  and 
never  surrendered  the  possession  to  the  de- 
fendant The  possession  of  the  defendant 
wrongfully  acquired,  will  not  prevent  the 
administrator  of  Mrs.  Stevens,  rightfully  en- 
titled to  the  possession,  from  showing  by 
parol  that  the  transfer  of  the  bond  for  titie 
was  made  merely  to  secure  a  loan  of  money. 

[4]  4.  Did  the  court  err  in  directing  a  ver- 
dict for  the  defendant?  This  brings  us  to  a 
brief  consideration  of  the  evidence.  On  the 
direct  examination  the  testimony  of  Miles 
A.  Stevens,  the  plaintiff,  tended  to  sustain 
the  material  allegations  of  the  petition.  On 
cross-examination,  it  is  true,  he  testified: 

''If  I  never  paid  Williamson  back,  the  land 
was  to  be  his;  and  if  I  did  pay  him  back  the 
place  was  to  belong  to  Mrs.  Stevens.' 


» 


Id  other  respects  the  testimony  of  the 
plaintiff  on  cross-examination  was  vague 
and  indefinite,  and  tended  to  show  a  mere 
optional  agreement  on  the  part  of  Mrs.  Ste- 
vens to  redeem   the  land.     His  testimony 


alone,  considered  as  a  whole,  would  make,  at 
best  a  doubtful  case  for  recovery.  However, 
the  testimony  of  the  four  daughters  of  Mrs. 
Stevens  was  positive  and  direct  to  the  effect 
that  Mr.  Williamson  agreed  to  advance  the 
money  and  stand  in  the  place  of  the  original 
vendor,  Bazemore.  The  defendant  himself 
testified: 

"I  was  to  take  up  these  papers  [referring  to 
the  notes  given  by  Mrs.  Stevens  to  Bazemore] 
and  pay  for  the  land,  and  Mr.  Stevens  was 
to  paj  me;  and  if  he  did  not  the  land  was 
to  be  mine.  *  •  •  Mr.  Stevens  was  to  repay 
me  by  redeeming  that  contract  as  specified  in 
this  note  [referring  again  to  the  notes  given  by 
Mrs.  Stevens  to  Bazemore];  he  never  paid  a 
penny  <xi  these  notes.' 


n 


BIrs.  Williamson,  the  wife  of  the  defendant 
was  sworn  in  his  behalf,  and  she  testified: 


*t^ 


Mr.  Stevens  was  to  pay  Mr.  Williamson  back 
what  he  paid  out.  They  were  to  buy  the  place 
from  Mr.  Williamson  instead  of  Mr.  Bazemore. 
I  knew  Mr.  Williamson  was  paying  the  ^,600, 
because  Mr.  Bazemore  was  willing  to  knock 
off  $400.  My  husband  held  the  bond  for  titie 
because  he  paid  the  $1,600,  and  he  was  to 
hold  it  until  they  paid  him  back,  and  then  he 
was  to  give  them  the  land.  •  •  •  Mr.  Wil- 
liamson bought  the  place,  and  he  was  to  hold 
it  until  they  redeemed  it  and  of  course  he  ex- 
pected interest  on  the  money.  •  •  •  My  un- 
derstanding was  that  Mr.  Stevens  was  to  pay 
Mr.  Williamson  the  same  for  the  place  he  was  to 
pay  Bazemore.' 


9> 


Aside  from  the  oral  testimony,  the  defend- 
ant, after  the  transfer  of  the  bond  for  titie 
by  Mrs.  Stevens  to  him,  paid  $1,600  to  Baze- 
more and  accepted  Bazemore's  deed  to  the 
land.  At  the  time  of  the  payment  of  the  mon- 
ey by  the  defendant  and  the  execution  of  the 
deed  by  Bazemore  to  the  defendant  Baze- 
more transferred  the  purchase-money  notes 
given  by  Mrs.  Stevens  to  him ;  and  the  de- 
f^dant  testified: 

''I  bought  the  contract  Stevens  made  with 
Bazemore.  I  did  not  tender  the  notes  or  bond 
when  I  told  Stevens  to  pay  for  the  land"  (re- 
ferring to  a  demand  which  he  made  upon  Ste- 
vens). 

Whether  the  defendant  held  the  notes  of 
Mrs.  Stevens  at  the  time  of  the  trial  does  not 
clearly  appear.  The  notes  were  transferred 
to  the  defendant  and  were  introduced  in 
evidence  by  the  plaintiff.  Whether  the  evi- 
dence for  the  plaintiff  is  too  vague  and  uncer- 
tain to  show  a  definite  and  specific  agreement 
on  the  part  of  the  defendant  to  accept  the 
money  actually  advanced  by  him,  without  in- 
terest, and  upon  dates  other  than  those  speci- 
fied in  the  notes  given  by  Mrs.  Stevens  to 
Bazemore,  or  whether  this  agreement  if 
made,  was  a  mere  nudum  pactum,  is  not  nec- 
essarily for  decision  in  the  present  case.  At 
least,  in  the  respect  just  above  indicated,  the 
plaintifTs  evidence  made  an  issue  for  the 
Jury.  ^ 
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"Where  there  is  no  conflict  hi  the  evidence,  ]  they  were  pat  in  possessioii  of  the  Jand  at  the 


and  that  introdaced  with  all  reasonable  deduc- 
tions or  inferences  therefrom  demands  a  par- 
ticular verdict,  the  court  may  direct  the  jury 
to  find  for  the  party  entitled  thereta*'  Civil 
Code,  !  5926. 

As  indicated  above,  the  evidence  would  have 
aathcrized  a  verdict  for  the  plaintiff.  From 
the  statement  of  facts  it  will  be  seen  that  the 
prayers  of  the  petition  are  ample. 

From  the  foregoing  it  follows  that  the 
judgment  on  the  main  bill  of  exceptions  will 
be  reversed,  and  the  judgment  on  the  cross- 
'  bill  of  exceptions  affirmed. 

All  the  Justices  concur. 


(149  Qa.  290) 

TIDWELL  ▼.  GABRICK  et  aL     (No.  1260.) 

(Supreme  Court  of  Georgia.    July  28, 1919.) 

(Splldbus  &y  the  Court.) 

1,  Witnesses    ^S9l49(l)  —  Cohfbtbnot  — 

l^iANSAOTZOlf     WITH     DEOBASBO     PEBSON — 

*'PEB80NAL  Repbksbntative." 

A  widow  whose  husband  died  intestate*  leav- 
ing no  lineal  descendants,  is,  upon  evidence  that 
his  debts  have  been  paid,  entitled  to  the  whole 
of  decedent's  property  without  taking  out  let- 
ters of  administration  upon  his  estate.  And 
where  this  is  so  the  widow  is  the  "personal 
representative"  of  the  intestate,  witiiin  the 
meaning  of  the  evidence  act  of  1889  (Civ.  Code 
1910,  §  5858,  subeec.  1);  and  in  a  suit  by  her 
against  certain  defendants  to  recover  a  tract  of 
land  which  the  latter  claimed  by  reason  of  an 
alleged  parol  contract  with  the  deceased,  to- 
gether with  possession  of  the  saipe  and  valua- 
ble improvements  made  thereon,  the  defendants 
are  not  competent  witnesses  to  testify  as  to 
statements  made  to  them  by  the  intestate,  relied 
on  to  establish  the  alleged  contract  between 
themselves  and  the  deceased. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
BepresentativeJ 

2.  Specific  PEaromfANCK  ^s>123  —  Instbtto- 

TIONS— PbOPBIETY. 

In  a  suit  by  a  widow,  as  personal  representa- 
tive of  her  deceased  husband,  to  recover  certain 
land  alleged  to  be  his  at  the  time  of  his  death, 
where  the  defendants  set  out  a  counterclaim  to 
the  land  sued  for,  alleging  a  parol  contract  with 
the  deceased,  together  with  possession  of  the 
land  and  valuable  improvements  made  thereon, 
and  praying  specific  performance  of  the  con- 
tract, it  was  not  error,  in  connection  with  the 
charge  that  the  parol  contract  for  the  sale  or 
gift  of  land,  so  as  to  entitle  the  equitable  claim- 
ant to  specific  performance,  must  be  proved  by 
evidence  so  clear,  strong,  and  unambiguous  as 
to  leave  no  reasonable  doubt  on  the  minds  of 
the  jury  as  to  the  agreement,  to  also  charge, 
as  to  the  possession  by  the  defendants  and  val- 
uable improvements  made  on  the  land  by  them: 
'*The  burden  is  further  on  the  defendants  to 
prove  by  a  preponderance  of  the  evidence  that 


time  or  after  the  alleged  parol  contract  was 
made;  that  they  were  pnt  in  possession  of  the 
land  by  Mr.  TidweU  [the  deceased],  with  refer- 
ence to  the  parol  agreement,  as  their  own  prop- 
erty; that  tiiey, accepted  it  ia  this  manner  and 
went  forward  and  put  valuable  Improvements 
upon  it  and  in  every  respect  complied  with  the 
obligations  resting  upon  them  under  the  alleged 
parol  contract."  Poullain  v.  Poullain,  76  Ga. 
420,  4  S.  £.  92. 

(a)  It  was  incumbent  upon  the  defendants  to 
prove  both  the  parol  contract  and  the  fact  that 
they  entered  into  possession  of  the  land  and 
made  valuable  improvements  thereon  upon  the 
faith  of  the  contract  Different  degrees  of  proof 
are  required  to  support  the  two  propositions; 
the  former  is  to  bie  established  so  clearly  and 
satisfactorfly  as  to  leave  no  reasonable  doubt 
on  the  minds  of  the  jury,  while  the  latter  may 
be  established  by  a  preponderance  of  the  evi- 
dence. While  charging  upon  the  latter  it  is 
proper  to  read  to  the  jury  Civ.  0)de  1910,  ff 
5731,  5732,  relating  to  the  subject  of  preponder- 
ance of  evidence;  but  in  charging  upon  the 
former  it  is  better  to  omit  altogether  any  refer- 
ence to  the  subject  of  preponderance  of  evi- 
dence. Becker  v.  Donalson,  138  Ga.  635,  75 
S.  E.  1122  (5);  Warren  ▼.  Gar»  128  Ga.  243, 
51  S.  E.  302. 

(b)  The  charge  complained  of  in  the  third 
special  ground  of  the  motion  for  new  trial  seems 
to  have  applied  the  doctrine  of  the  Code  sec- 
tions above  mentioned,  relatively  to  the  pre- 
ponderance of  evidence,  to  the  whole  case,  which 
would  include  the  feature  of  it  which  refers  to 
proof  of  the  parol  contract,  and  to  that  extent 
was  calculated  to  mislead  the  jury. 

8.  Review— BuLiWGS—SupFioiBNCY   of   Evi- 

DEITCE. 

As  the  judgment  is  reversed  on  other 
grounds,  and  the  evidence  may  not  be  the  same 
on  another  trial,  no  ruling  will  be  made  as  to 
the  sufficiency  of  the  evidence  to  authorise  cer- 
tain instructions  whidi  are  cmnplained  of  in  the 
seventh  special  ground  of  the  motion  for  new 
trial,  on  the  ground  that  they  were  unauthorized 
by  the  evidence,  or  upon  the  sufficiency  of  the 
evidence  to  support  the  verdict. 

Error  from  Superior  Court*  Meriwether 
County;   H.  W.  RevUl,  Judge. 

Action  by  Claudia  Tldwell  against  G.  W. 
Garrlck  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

See,  also,  21  Ga.  App.  529,  94  8.  E.  863. 

Claudia  Tldwell,  as  sole  heir  at  law  of 
J.  A.  J.  Tldwell,  deceased,  instituted  an  action 
against  George  W.  Garrick.  The  petition  al- 
leged that  J.  A.  J.  Tldwell  died  seized  and 
possessed  of  a  described  tract  of  land  of 
which  the  defendant  was  in  possession,  hav- 
ing entered  as  the  tenant  of  J.  A.  J.  Tldwell, 
since  deceased,  and  that,  although  the  plain- 
tiff was  owner  of  the  land  as  sole  heir  at 
law  of  J.  A.  J.  TidweU,  his  estate  having  been 
administered  and  all  of  his  debts  paid  and 
the  administrator  upon  the  estate  discharged! 


W   I 
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the  defendant  lefuaed  to  snrrender  posses- 
Bion  to  ber  or  to  pay  rent  for  tlie  land.  The 
prayer  was  for  the  appointment  of  a  receiver 
to  take  charge  of  the  land  and  collect  the 
rents  and  profits  therefrom  and  preserve  the 
same  until  the  litigation  Is  finally  determined, 
and  for  process.  The  defendant  filed  a  de- 
murrer upon  general  and  special  grounds* 
which  does  not  appear  to  have  been  ruled  up- 
on by  the  court  The  defendant  filed  an  an- 
swer, admitting  some  of  the  allegations  of  the 
petition  and  denying  others,  and  among  other 
things  setting  up  specially: 

**{(*)  That  defendant's  wife,  the  said  Mrs.  Mat- 
tie  Garrick,  was  the  niece  of  the  said  J.  A.  J. 
Tidwell,  deceased.  That  something  over  20 
years  ago  the  said  J.  A.  J.  Tidwell,  then  a  wid- 
ower without  children,  entered  into  an  agree- 
ment with  defendant  and  his  wife  by  which  he 
placed  them  in  fall  possession  and  control  of 
said  land,  and  told  them  that  it  belonged  to 
them,  and  for  them  to  treat  it  as  their  own  and 
to  make  sndi  valuable  improvements  thereon  as 
they  saw  fit.  That  the  only  condition  he  re- 
quired of  them  was  to  pay  him  annually  such 
sum  as  would  be  equivalent  to  a  reasonable  rent 
on  the  said  lands  as  long  as  he,  the  said  J.  A. 
J.  Tidwell,  lived.  All  of  which  these  defendants 
did  and  paid  same  as  required. 

"(d)  That  in  conformity  with  this  agreement 
defendant,  together  with  his  said  wife,  immedi- 
ately moved  on  said  described  lands  and  began 
to  make  valuable  imiHrovements  thereon,  by 
ckaring  lands,  by  ditching  the  same,  by  setting 
out  orchards  Uiereon,  by  building  several  houses 
on  the  same,  and  by  fertilising  the  land  and 
bringing  it  up  to  a  high  state  of  cultivation,  and 
paid  said  annual  sum  as  required. 

"(e)  Defendant  says  that  at  the  time  that  he 
moved  on  said  described  lands  that  it  was  in 
a  very  low  state  of  cultivation.  That  the  dwell- 
ing house  was  a  very  small  and  cheap  one. 
That  there  were  no  outhouses  or  tenant  houses 
of  any  value  on  the  same.  That,  acting  upon 
the  aforesaid  agreements,  he  has  improved  the 
dwelling  house  by  enlarging  the  same  and  cell- 
ing it  That  he  has  built  several  tenant  houses, 
a  barn,  a  cotton  house,  a  grain  house,  placed 
about  one  acre  of  the  land  in  an  orchard,  and 
placed  fences  upon  the  said  lands.  All  of  this 
was  done  at  his  own  expense  and  are  of  the 

value  of  dollars.     That  aU  of  the  said 

improvements  are  valuable  and  are  of  a  sub- 
stantial and  permanent  nature." 

The  answer  concluded  with  these  prayers: 

"(a)  That  his  wife,  Mrs.  Mattie  Garrick,  be 
made  a  party  defendant  to  this  suit  by  proper 
order  of  the  court;  (b)  that  the  land  described 
in  paragraph  1  of  plaintiffs  petition  be  declared 
and  decreed  to  be  the  property  of  defendant 
Geo.  W.  Garrick  and  his  wife,  Mrs.  Mattie  Gar- 
rick, and  that  the  court  by  its  judgment  decree 
the  title  to  said  lands  to  be  in  them;  (c)  that 
defendant  have  such  other  and  further  relief 
as  he  may  be  entitled  to,  the  premises  consid- 
ered." 

No  order  appears  in  the  record  making 
Mrs.  Mattie  Garrick  a  party  defendant,  but 
she  is  named  as  a  party  both  In  the  verdict 
and  judgment  of  the  trial  court 


At  the  trial  term  the  plaintiff  amended  her 
petition,  setting  out  a  second  count  wherein 
she  alleged,  among  other  things,  that  J.  A.  J. 
Tidwell  owned  the  land  during  his  lifetime 
and  had  been  in  actual  possession  thereof  for 
a  period  of  20  years  and  died  in  possession 
on  a  named  date;  also  that  at  a  subsequent 
time,  while  the  defendant  was  in  actual  ad- 
verse possession  of  the  land,  the  administra- 
tor of  the  estate  of  J.  A.  J.  Tidwell  had 
caused  the  property  to  be  sold,  and  the  pur- 
chaser at  the  sheriff's  sale,  on  the  same 
day  of  the  purchase,  conveyed  the  property 
to  the  plaintiff.  The  prayer  was  that  plain- 
tiff have  a  judgment  for  the  land  and 
mesne  profits.  No  answer  or  demurrer  ap- 
pears to  have  been  filed  to  the  second  count 
The  Jury  returned  a  verdict  for  the  defend- 
ants. The  plaintiff  made  a  motion  for  new 
trial,  which  was  overruled,  and  she  excepted. 
The  other  material  facts  appear  in  the  opin- 
ion following. 

H.  A.  Allen,  of  Atlanta,  for  plaintiff  In 
error. 

J.  F.  Hatchett  and  N.  F.  Culpepper,  both 
of  Greenville,  for  defendants  in  error. 

HIIiL,  J.  (after  stating  the  facts  as  above). 
Whether  the  petition  sets  out  two  technical 
counts,  or  whether  the  alleged  second  count 
is  merely  an  amendment  to  the  original  peti- 
tion, is  unimportant  The  original  petition, 
separately  and  distinct  from  the  amendment 
or  second  count,  was  a  suit  to  recover  rents 
from  an  alleged  tenant,  and  did  not  seek  to 
recover  the  land.  By  the  defendant's  answer 
title  to  the  land  was  put  In  issue  and  the  suit 
was  converted  into  an  action  for  land.  The 
amendment  to  the  petition,  or  second  count, 
sought,  in  effect,  to  recover  the  lands,  and  the 
issues  as  finally  presented  were  such  as  occur 
in  actions  for  land. 

[1]  The  fourth  and  fifth  grounds  of  the  mo- 
tion for  new  trial  complain  of  the  admis- 
sion of  certain  testimony  by  the  court  over 
objection,  which  permitted  the  defendants 
George  W.  Garrick  and  his  wife,  Mattie 
Garrick,  to  testify  as  to  a  parol  contract  for 
the  land  in  controversy  between  J.  A.  J. 
Tidwell,  the  deceased,  and  the  defendants. 
It  is  insisted  by  the  plaintiff  that  the  testi- 
mony of  the  defendants  with  reference  to  the 
parol  contract  for  the  land  was  improperly 
admitted,  for  the  reason  that  the  plaintiff, 
Mrs.  Claudia  Tidwell,  was  the  "personal  rep- 
resentative** of  the  deceased,  J.  A.  J,  Tidwell, 
and  therefore  that  they  were  not  competent 
to  testify  as  to  that  matter.  Subsection  1  of 
section  5858  of  Park's  Ann.  Civ.  Code  pro- 
vides: 

"Where  any  suit  is  instituted  or  defended  1?y 
a  person  insane  at  the  time  of  the  trial,  or  by 
an  indorsee,  assignee,  transferee,  o^  by  the  per- 
sonal representative  of  a  deceased  person,  the 
opposite  party  shall  not  be  admitted  to  testify 
in  his  own  favor  against  the  insane  or  deceased 
peragD^^as  to  transac^ouft  or  communications 
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with  such  insane  or  deceased  person  [whether 
such  transactions  or  communications  were  had 
by  such  insane  or  deceased  person  with  the  par- 
ty testifying  or  with  any  other  person]." 

This  was  a  suit  instituted  by  Mrs.  Claudia 
Tldwell  as  the  wife  and  sole  heir  of  J.  A.  J. 
Tidwell,  the  deceased.  The  question  is, 
therefore,  whether  she  Is  the  '•personal  rep- 
resentative" of  the  deceased.  If  so,  it  seems 
clear  that  the  opposite  parties,  who  in  this 
case  are  George  W.  Garrick  and  his  wife, 
Mattle  Garrick,  would  not  be  permitted  to 
testify  in  their  own  favor  to  establish  an  al- 
leged contract  between  them  and  the  de- 
ceased. In  Johnson  v.  Champion,  88  6a. 
527,  15  S.  B.  15,  this  court  held: 

"A  widow  whose  husband  died  intestate  after 
the  passage  of  the  act  of  December  12,  1882 
(Acts  1882-^,  p.  47),  leaving  no  lineal  de- 
scendants, is,  in  the  absence  of  evidence  that 
he  left  debts  which  are  still  unpaid,  entitled  to 
his  whole  estate  without  taking  out  letters  of 
Administration  thereon.  And  being  so  entitled- 
she  is  his  'personal  representative,'  and  in  a 
suit  against  her  by  one  claiming  to  be  a  creditor 
of  her  husband,  the  plaintiff  is  not  a  competent 
witness  to  establish  an  alleged  contract  between 
himself  and  the  deceased  out  of  which  the  al- 
leged indebtedness  arose."  Civil  Code  of  1910, 
I  8981 ;  WiUis  v.  Bonner,  186  Oa.  720,  71  S. 
E.  1048. 

In  the  circumstances  above  stated  and  un- 
der the  rulings  made  in  the  cases  cited,  the 
defendants  were  not  competent  to  testify  as 
to  statements  made  to  them  by  the  intestate, 
wUich  were  relied  on  to  show  the  parol  con- 
tract which  was  the  basis  of  their  claim ;  and 
the  court  therefore  erred  in  admitting  such 
testimony  over  the  objection  made.  Kramer 
V.  Spradlln,  148  Ga.  805,  98  S.  E.  487.  Nor 
were  the  defendants  competent  to  testify  as 
to  the  alleged  contract,  under  the  facts  of 
this  case,  by  reason  of  subsection  6  of  section 
5858,  supra,  which  reads  as  follows: 

"In  all  cases  where  the  personal  representa- 
tive of  the  deceased  or  insane  party  has  intro- 
duced a  witness  interested  in  the  event  of  a 
suit,  who  has  testified  as  to  transactions  or  com- 
munications on  the  part  of  the  surviving  agent 
or  party  witii  a  deceased  or  insane  party  or 
agent,  the  surviving  party  or  his  agent  may  be 
examined  in  reference  to  such  facts  testified  to 
by  said  witness." 

It  is  true  that  the  plaintiff,  who  was  the 
I)ersonal  representative  of  the  deceased,  was 
introduced  as  a  witness  in  her  own  behalf, 
and  she  testified  on  direct  examination,  with- 
out objection  so  ftir  as  the  record  discloses, 
as  to  facts  not  connected  with  the  alleged 
parol  contract  between  the  deceased  and  the 
defendants,  and  on  cross-examination  the  wit- 
ness disclaimed  hearing  any  conversation  be- 
tween the  deceased  and  the  defendants  in 
wlildi  the  deceased  stated  that  he  had  given 
the  land  in  controversy  to  the  defendants. 
We  do  not  think  that  this  would  bring  the 


witness  within  the  provisions  of  subsection  0 
of  section  5858,  snpra,  so  as  to  permit  the  de- 
fendants to  be  examined  in  reference  to  the 
alleged  contract  between  the  deceased  and 
the  defendants. 

[2,  3]  3.  The  headnptes,  other  than  the  one 
dealt  with,  require  no  elaboration. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Qa.  255) 

PHILLIPS  V.  STATE.     (No.  1149.) 
(Supreme  Court  of  Georgia.    July  17, 1919.) 

(Syllabus  hy  the  Court,) 

1.  Cbikinal  Law  ^=»706,  730(3)— Bsmabks 
of  counsei/— mlbtbiai* 

The  remarks  of  the  solicitor  general  to 
the  court,  while  insisting  that  certain  testi- 
mony was  relevant  and  material,  and  upon 
which  counsel  for  the  defendant  based  a  motion 
for  a  mistrial,  were  not  of  such  character  as  to 
prejudice  the  jury  against  the  defendant,  so 
as  to  require  the  grant  of  a  mistrial  or  a  rebuke 
of  the  solicitor  general  by  the  court. 

2.  Cbikiival  Law  ^=970&~<^ONDnGT  or  Gonii^ 

8EI/— MlSTBIAI*. 

Nor  did  the  court  err  in  refusing  to  dedac* 
a  mistrial,  on  motion  made  by  the  defendant's 
counsel,  because  of  repeated  offers  by  the  so- 
licitor general  to  prove  the  good  character  of 
the  decedent,  which  had  not  been  put  in  issue* 
after  the  court  had  ruled  that  such  evidence 
was  inadmissible. 

3.  HoinoiDB    <ds»163(2)— EviDBNCB— Admdmi- 

BILITY. 

Although  the  defendant's  statement  In  part 
was  that  he  heard  the  decedent,  just  before  the 
shooting  which  resulted  in  the  death  of  the 
latter,  use  to  and  of  the  wife  of  the  defeaduit 
vile,  opprobrious,  and  insulting  language,  such 
as  "I  will  kill  you,  you  damn  bitch,"  it  was  er- 
ror for  the  court  to  allow  numerous  witnesses 
for  the  state,  who  had  known  the  decedent  in- 
timately and  for  a  number  of  years,  to  testi- 
fy, over  objections  properly  made,  that  they 
had  never  heard  him  use  any  vulgar  or  profane 
language. 

4.  MiSTBIAIr-MlSGONDUCT   OT   SFSCTATOB8. 

Inasmuch  as  the  judgment  of  the  court  be- 
low refusing  a  new  trial  is  reversed  upon  an* 
othetf  ground,  it  is  unneoessary  to  dsecide 
whether  the  court  erred  in  overruling  a  motion 
for  a  mistrial,  made  by  the  defendant,  on  the 
ground  that  certain  alleged  misconduct  on  the 
part  of  the  spectators  in  the  courtroom  during 
the  trial  tended  to  prejudice  the  defense  in  the 
minds  of  the  jury,  as  it  is  not  probable  that 
such  an  incident  will  occur  at  the  next  trial. 


5.  Cbihinal  Law  «=»822(1Q)— iNSTBUonoNfl 
— Reasonabub  Doubt. 

When  all  that  the  court  charged  the  jury 
upon  the  subject  of  reasonable  doubt  la  con* 
sidered,  that  part  of  the  charge  upon  this  sub- 
ject which  is  excepted  to  was  not  open  to  cha 
criticism  made  upon  it. 
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6.  Gbiminai.  Law  ^=s>822(7)— In8tbugtion»- 
Construction  as  a  Whole. 
While  one  sentence,  separated  from  its  con- 
text in  the  court's  charge  upon  the  subject  of 
murder,  was  objection'able,  the  error  was  not 
of  such  character  as  to  cause  the  grant  of  a 
new  trial;  it  being  dear,  when  the  court's  en- 
tire charge  upon  the  subject  of  murder  is  con- 
sidered, that  the  jury  could  not  have  been  mis- 
led by  the  single  sentence  embodying  the  error 
referred  to. 

7.  VOLUNTABT      MANSLAUOHTBS    —    INSTBUO- 
TIONS. 

The  court's  charge  upon  the  subject  of  vol- 
untary manslaughter  was  not  error  for  any  of 
the  reasons  assi^ed. 

&  Cbiminal  Law  ^=»829(8)— Instbuotionb^ 
Good  Chabacixs  —  Instbuotionb  Covebed. 
The  court  did  not  err  in  refusing  to  give 
the  charge  requested  by  counsel  for  the  defend- 
ant upon  the  subject  of  good  character,  as  the 
charge  actually  given  sufficiently  covered  this 
subject 

9.  MuBDEB— Tnxx  to  Land  on  Which  Oboib 
was  Committed. 

The  evidence  upon  the  subject  of  title  to 
the  strip  of  land  upon  which  it  is  insisted  in 
the  motion  for  a  new  trial  that  the  decedent 
was  committing  a  trespass  at  the  time  of  the 
altercation  between  him  and  the  defendant's 
wife  was  not  sufficiently  definite  to  require  the 
court  to  submit  the  question  of  the  title  to  the 
strip  of  land  or  the  question  of  trespass. 

10.  Cbiminal  Law  «=9814(1),   829(1)  —  In- 
btbuotions— Refusal  of  Requests. 

The  court  did  not  err  in  refusing  the  re- 
quests to  charge,  certain  of  them  being  unau- 
thorized by  the  evidence,  and  the  others,  where 
not  sufficiently  covered  by  the  general  charge, 
not  being  in  themselves  altogether  sound. 

11.  Gbants  of  New  Tbiad— Assignments  of 
Ebbob. 

The  assignments  of  error  not  specifically 
dealt  with  show  no  ground  for  the  grant  of  a 
new  trial. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

J.  Q.  Phillips  was  convicted  of  murder,  a 
motion  for  new  trial  was  overruled,  and  he 
brings  error.    Reversed. 

W.  A.  McClellan,  T.  J.  Cochran,  and  Napier 
ft  Maynard,  all  of  Macon,  for  plaintiff  in 
error. 

John  P.  Ross,  Sol.  Gen.,  of  Macon,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Atlanta,  for  the  State. 

BECK,  P.  J.  J.  Q.  Phillips  was  tried  un- 
der an  indictment  charging  him  with  the 
murder  of  Walter  A.  Fendt  on  the  5th  day  of 
May,  1918.  Upon  the  trial  the  Jury  returned 
a  verdict  of  guilty,  with  a  recommendation. 
The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  to  this  Judg- 
ment he  excepted. 
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[1]  L  During  the  progress  of  the  trial, 
while  a  witness  for  the  state  was  on  the 
stand,  counsel  for  the  state,  addressing  the 
witness,  said : 

''After  you  vacated  the  house  in  which  the 
defendant  lived  at  the  time  Mr.  Fendt  was  shot, 
state  whether  or  not  any  inquiry  was  made  of 
you  as  to  the  right  of  Fendt  and  his  family  to 
use  that  alley  along  the  rear  of  the  two  lots.*** 

Defendant's  comisel  objected  on  the  ground 
that  the  evidence  sought  was  irrelevant,  and 
the  solicitor  general  said: 

"I  expect  to  show  the  wife  of  the  defendant 
inquired  of  the  witness  whether  or  not  the 
Fendts  had  the  right  to  use  the  alley  behind 
the  house,  and  she  was  informed  that  they  had 
that  right.  The  Jury  is  presumed  to  know  that 
the  wife  told  the  husband  what  happened,  where 
they  were  having  conversations  together  and 
fusses  together  about  the  alley.'* 

Thereupon  the  defendant's  counsel  moved 
for  a  mistrial  on  account  of  the  statement  of 
the  solicitor  general,  contending  that  the  evi- 
dence was  hearsay  and  could  not  bind  the 
defendant.  The  court  overruled  the  motion, 
and  the  defendant  excepted  to  this  ruling. 
This  ground  Is  without  merit  Whether  the 
solicitor  genera]  was  correct  or  not  in  the 
assumption  that  the  wife  told  the  husband  of 
the  conversation  referred  to,  the  statement  of 
the  contention  to  the  court  could  not  be  treat- 
ed as  a  ground  for  declaring  a  mistrial.  The 
solicitor  general  did  not  state  as  a  fact  that 
the  wife  told  the  husband  what  had  happen- 
ed, etc.,  but  stated  that  the  Jury  "were  pre- 
sumed to  know  the  wife  told  the  husband," 
etc.  The  Jury  is  presumed  to  be  composed  of 
intelligent  men,  and  we  are  not  to  assume 
that  they  are  swayed  by  every  remark  made 
by  counsel  in  th^  arguments  to  the  court 
upon  the  question  of  the  admissibility  of  evi- 
dence. 

[2]  2.  Nor  did  the  court  err  in  refusing  to 
declare  a  mistrial,  upon  motion  made  by  de- 
fendant's counsel,  because  of  repeated  offers 
by  the  solicitor  general  to  prove  the  good 
character  of  the  decedent,  which  had  not 
been  put  in  issue,  after  the  court  had  ruled 
that  such  evidence  was  inadmissible. 

[3]  3.  Although  the  defendant's  statement 
contained  in  part  a  recital  that  he  heard  the 
decedent,  Just  before  the  shooting  which  re- 
sulted in  his  death,  use  to  and  of  the  wife  of 
the  defendant  vile,  opprobrious,  and  insulting 
language,  such  as  "I  will  kill  you,  you  damn 
bitch,"  the  court  erred  in  allowing  numerous 
witnesses  for  the  state,  who  had  known  the 
decedent  for  a  number  of  years,  and  had 
known  him  intimately,  and  who  had  been 
thrown  with  him  frequently,  to  testify,  over 
proper  and  timely  objections,  that  they  had! 
never  heard  him  use  any  vulgar  or  profane 
language.  This  testimony  introduced  by  the 
state  tended  to  put  in  evidence  the  general 
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character  of  the  decedent  as  to  the  particular 
vice  in  question ;  and  this  could  not  be  done 
when  his  general  character  in  reference  to 
such  a  trait  had  not  been  attacked.  Worley 
V.  State,  138  Ga.  336,  75  S.  E.  240.  More- 
over, it  put  in  evidence  proof  of  particular 
acts  of  the  deceased  upon  the  occasion  sped- 
fled,  which  were  in  no  way  connected  with 
the  altercation  or  the  difficulty  which  result- 
ed in  the  homicide  for  which  the  defendant 
was  being  tried.  The  testimony  as  to  the 
conduct  of  the  decedent  upon  other  occasions 
wholly  disconnected  with  the  difficulty  which 
resulted  fatally  was  entirely  irrelevant,  but 
it  probably  had  the  effect  of  materially 
strengthening  the  state's  ca'se,  as  the  Jury 
might  think  that  it  tended  to  contradict  the 
statement  of  the  defendant  in  his  recital  of 
the  language  end  conduct  of  the  decedent 
just  prior  to  the  shooting. 

[4]  4.  Inasmuch  as  the  judgment  of  the 
court  below  refusing  a  new  trial  is  reversed 
upon  another  groimd^  it  Is  unnecessary  to  de- 
cide whether  the  court  erred  in  overruling  a 
motion  for  a  mistrial,  made  by  the  defendant, 
on  the  ground  that  certain  alleged  miscon- 
duct on  the  part  of  the  spectators  in  the 
courtroom  during  the  trial  tended  to  preju- 
dice the  defense  In  the  minds  of  the  jury,  as 
it  is  not  probable  that  such  an  incident  will 
occur  at  the  next  trial. 

[6]  5.  The  court  did  not  err,  after  having 
charged  the  jury  upon  the  subject  of  reason- 
able doubt,  in  further  instructing  them  that — 

"The  doubt  must  be  reasonable,  in  order  to 
authorize  an  acquittal  from  a  consideration  of 
the  entire  case,  as  distinguished  from  a  mere 
vague  conjecture  of  a  possibility  of  innocence." 

When  the  entire  charge  upon  the  subject  of 
reasonable  doubt  is  considered,  it  will  be 
Been  that  this  statement  by  the  court  in  the 
course  of  his  charge  was  a  part  of  his  defini- 
tion of  reasonable  doubt. 

[6]  6.  Another  ground  of  the  motion  for  a 
new  trial  complains  of  the  following  charge 
of  the  court: 

''Whenever  one  makes  up  liis  mind  to  kill  an- 
other and  executes  the  intention,  then  that  is 
killing  with  express  malice." 

This  was  error,  because  one  may  make  up 
his  mind  to  kiU  another  and  execute  the  in^^ 
tention  under  circumstances  which  would 
render  the  killing  justifiable,  and  in  such  a 
case  the  killing  would  not  be  done  with  ex- 
press malice.  But  we  do  not  think  that  the 
error  here  pointed  out  requires  the  grant  of  a 
new  trial,  because,  wlien  the  sentence  here 
isolated  is  considered  in  connection  with  the 
entire  charge  of  the  judge  upon  the  subject 
of  malice,  express  or  implied,  It  is  dear  the 
jury  could  not  have  been  misled.  On  the 
subject  of  malice  the  judge  diarged  In  part 
as  follows: 

"I  charge  you  that  when  an  intentional  homi- 
cide is  proven,  tiiat  is,  wbH^  H  is  shown  that 


one  has  killed  another  human  being,  the  law 
will  presume  that  the  killing  was  with  malice 
and  that  the  killing  was  murder,  unless  other 
facts  appear  in  the  case  which  negative  this 
presumption,  which  rebut,  or  which  reduce 
the  killing  below  the  grade  of  murder.  The 
charge  in  this  case  is  murder.  Murder  is  the 
unlawful  killing  of  a  human  being,  in  the  peace 
of  the  state,  by  a  person  of  sound  memory 
and  discretion,  with  malice  aforethought,  ei- 
ther express  or  implied.  You  will  observe  that 
malice  is  an  essential  part  of  the  definition  of 
murder.  Express  malice  is  the  deliberate  in- 
tention unlawfully  to  take  away  the  life  of  a 
fellow  creature,  manifested  by  drcumstances 
capable  of  proof.  Whenever  one  makes  up  his 
mind  to  kill  another  and  executes  the  intention, 
then  that  is  a  killing  with  expifess  malice.  You 
will  observe  the  legal  definition  of  malice  is 
not  HI  will  or  hatred,  but  a  deliberate  intention 
unlawfully  to  take  away  the  life  of  a  fellow 
creature.  Express  malice  involves  the  element 
of  deliberation,  but  this  does  not  mean  there 
should  be  any  considerable  amount  of  delibera- 
tion, or  any  considerable  length  of  the  deliber- 
ation. Whenever  one  makes  up  his  mind  un- 
lawfully to  kill  another  and  executes  that  in- 
tention, that  is  express  malice,  and  a  killing 
with  express  malice  is  murder.  It  is  not  neces- 
sary there  should  be  any  previous  plan  or  plot 
concocted  and  arranged  by  which  the  killer  car- 
ried out  his  purpose.  If  he  makes  up  his  mind 
to  kill  another  with  any  degree  of  deliberation, 
and  immediately  carries  out  that  purpose,  then 
that  is  a  killing  with  express  malice.  The  law 
implies  malice  in  every  case  of  a  homidde 
where  no  considerable  provocation  appears  and 
where  all  the  circumstances  of  the  killing  show 
an  abandoned  and  malignant  heart." 

[7]  7.  The  court's  diarge  upon  the  subject 
of  voluntary  manslaughter  was  not  error  for 
any  of  the  reasons  assigned. 

[8]  8.  The  court  did  not  err  in  refusing  to 
give  the  charge  requested  by  counsel  for  the 
defendant  upon  the  subject  of  good  charac- 
ter, as  the  charge  actually  given  suffldently 
covered  this  subject  and  was  as  follows : 

"In  this  case  there  is  proof  offered  here  as 
to  the  good  character  of  the  defendant  Phillips. 
I  charge  you  that  good  character  is  a  substan- 
tive fact  in  the  case  to  be  considered  along 
with  the  other  facts  in  the  case;  and  although 
the  otiier  facts  in  the  case  may  not  leave  a 
reasonable  doubt  in  the  minds  of  the  jury  as  to 
the  guilt  of  the  defendant,  still  if  the  good  char- 
acter that  is  established,  or  that  may  be  in 
the  minds  of  the  jury  established,  of  the  de- 
fendant in  the  case,  has  the  effect  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury  as 
to  his  guilt,  as  to  the  guilt  of  the  defendant,  it 
would  be  the  duty  of  the  jury  to  give  him  the 
benefit  of  the  doubt  and  acquit  him.  If,  how- 
ever, the  other  proof  in  the  case  than  that  of 
good  character  leaves  no  reasonable  doubt  in 
the  minds  of  the  jury  as  to  the  defendant's 
guilt,  and  if  the  proof  of  good  character  leaves 
no  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, when  considered  in  connection  with 
the  other  evidence,  it  would  be  the  duty  of  tb^ 
jury  to  convict  the  defendant  regardless  of  tie 
proof  of  good  character.  Oive  the  defendant"! 
I^mod  character  that  is  proven  in  the  case  it 
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the  opinion  of  the  jury  due  weight,  and  such 
weight  as  you  think  it  entitled  to,  as  bearing 
upon  the  question  as  to  whether  or  not  the  de- 
fendant is  guilty  or  not  guilty." 

[9-11]  0-11.  It  is  unnecessary  to  discuss 
the  rulings  cQntained  in  headnotes  9»  10, 
and  11. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Qa.  231) 

McOANTS,  Tax  Collector,  ▼.  LAYFIBIiD, 
Treasurer.    (Na  1294.) 

(Supreme  Court  of  Georgia.    July  1%  1919.) 

(Syllahu9  dy  the  Court,) 

1.  Statutes  ^=970(4)— Special  Lxoislation 
—What  Constitutes. 

Section  2  of  the  act  of  the  General  Assem- 
bly approved  July  31,  1918  (Acts  1918,  p.  606), 
which  provides  "that  T.  F.  Layfield  be  and  be 
is  hereby  named  treasurer  of  Taylor  county,  to 
hold  said  oflSce  of  treasurer  until  the  next  gen- 
eral election  of  county  officers,"  etc.,  is  uncon- 
stitutional and  void,  because  it  Is  in  conflict 
with  article  1,  I  4,  par.  1,  of  the  Constitution 
of  Georgia  (avil  Code  1910,  |  6391),  which 
provides  that  **laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  exist- 
ing general  law";  there  being,  at  the  time  said 
act  was  approved  by  the  Governor,  existing 
laws  of  a  general  nature,  of  uniform  operation 
throughout  the  state,  providing  for  the  election 
of  county  treasurers  and  for  the  filling  of  va- 
cancies in  the  office  of  county  treasurer. 

2.  Ofpicebs   ^=»80— Titlb— Oollatebal   IN- 

QUIBT— UNCOWSTITUTIONALITT  OF  A(3T. 

Where  a  mandamus  proceeding  is  instituted 
by  one  claiming  the  office  of  county  treasurer 
for  the  purpose  of  compelling  the  county  tax 
collector  to  pay  over -the  county  funds  in  his 
hands  arising  from  taxation,  the  tax  collector 
may  defensively  set  up  the  unconstitutionality 
of  the  act  naming  the  petitioner  as  treasurer  of 
the  county.  He  is  entitled  to  an  adjudication 
of  that  question,  and  is  not  required  to  bring 
quo  warranto  for  the  purpose  of  inquiring  into 
the  title  of  the  person  claiming  the  office  of 
county  treasurer. 

8.  Officbbs  ^sftSl'-EviDEnoB— Commission— 
Title  to  Office. 

A  commission  issued  by  the  Governor  of  the 
state  is  prima  facie  evidence  of  title  to  the  of- 
fice in  the  person  named  therein;  but  it  is  not 
conclusive  in  cases  where  the  Governor,  in  is- 
suing the  commission,  has  acted  only  in  a  min- 
isterial capacity. 

4,  Ebboneous  Judgment. 

The  judgment  of  the  court  ordering  man- 
damus absolute  to  issue  against  the  tax  collec- 
tor of  Taylor  county,  and  requiring  him  to  turn 
over  to  T.  P.  Layfield,  as  treasurer  of  Taylor 


county,  the  public  funds  arising  from  the  pay- 
ment of  taxes,  was  erroneous. 

Atkinson  and  George,  JJ.,  dissenting. 

Error  from  Superior  Court,  Taylor  County ; 
G.  H.  Howard,  Judge. 

Petition  by  T.  F.  Layfield,  as  Treasurer,  for 
a  writ  of  mandamus,  against  J.  J.  McCants, 
Jr.,  Tax  Collector.  There  was  a  Judgment  for 
petitioner,  and  respondent  brings  error.  Be- 
versed. 

The  General  Assembly  of  Georgia,  by  an 
act  approved  July  81, 1918^  repealed  a  former 
act  (Acts  1916,  p.  604)  approved  August  17, 
1916,  abolishing  the  office  of  county  treasurer 
of  Taylor  county.  The  second  section  of  the 
act  of  1918  provided  *'that  T.  F.  Layfield  be, 
and  he  is  hereby,  named  treasurer  of  Taylor 
county,  to  hold  said  office  of  treasurer  until 
the  next  general  election  of  county  <^oer8, 
upon  his  making  such  bond  as  required  of 
county  treasurers,  under  the  general  law 
of  Georgia.  A  commission  was  issued  to  T.  F. 
Layfield,  as  treasurer  of  Taylor  county,  by 
the  Governor.  A  few  days  thereaft^  T.  F. 
Layfield  demanded  of  the  tax  ^eollector  of 
Taylor  county  the  tax  moneys  he  had  col- 
lected for  said  county.  The  demand  was  re- 
peated during  the  next  month  which  demands 
were  refused  by  the  tax  collector.  Although 
the  tax  collector  had  collected  large  sums 
of  money  due  said  county,  he  refused  to  pay 
the  same  over  to  Layfield  as  treasurer; 
whereupon  Layfield,  as  treasurer  of  Taylor 
county,  filed  a  petition  against  J.  J.  McCants, 
Jr.,  tax  collector,  showing  the  foregoing  facts 
and  praying  that  a  mandamus  nisi  issue  re- 
qulrhig  the  tax  collector  to  show  cause  why 
a  mandamus  absolute  diould  not  issue,  re- 
quiring him  to  pay  to  the  petitioner  all 
moneys  collected  for  taxes  due  said  county, 
and  that  a  mandamus  absolute  issue  requir- 
ing the  defendant  to  pay  over  to  petitioner 
all  such  taxes.  The  defendant  demurred  and 
answered.  His  refusal  to  pay  oyer  the  sums 
of  money  collected  for  taxes  due  the  county 
was  based  on  the  contention  that  the  act  of 
July  31,  1918,  was  unconstitutional  and  void 
in  so  far  as  it  undertook  to  name  T.  F.  Lay- 
field  as  treasurer  of  the  county,  the  same 
being  in  conflict  with  article  1,  f  4,  par.  1,  of 
the  Constitution  of  Georgia  (Civil  Code,  | 
6391),  which  provides  that  "No  special  law 
shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general 
law,"  in  that  there  were  in  force,  at  the  time 
of  the  enactment  of  the  act  of  1918  under 
which  petitioner  claims  to  have  been  named 
treasurer  of  Taylor  county,  general  laws 
(Civil  Code,  H  564,  667,  4881,  4796  [5])  pro- 
viding  for  the  election  of  county  treasurers 
in  this  state  by  the  qualified  voters  of  their 
respective  counties,  and  how  a  vacancy  in 
said  office  shall  be  filled,  and  further  upon  the 
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ground  that  the  act  of  July  31,  1018,  purport- 
ing to  fill  a  vacancy  in  the  office  of  county 
treaRiirer  Is  contrary  to  the  provisions  of 
section  6509  of  the  Civil  Ck)de,  which  in  part 
provides  that  "the  county  officers  shall  be 
elected  by  the  qualified  voters  of  their  respec- 
tive counties,  or  districts,  and  shall  hold  their 
offices  for  two  years,"  and  Is  also  contrary 
to  section  564,  which  provides,  "County  treas- 
urers are  elected  by  the  qualified  voters  of 
their  respective  counties;  and  hold  their 
offices  for  two  years  and  until  their  succes- 
sors are  elected  and  qualified,"  also  to  section 
4881,  which  provides,  "If  a  vacancy  occurs 
(or  will  shortly),  the  ordinary  of  the  county 
shall  give  notice  in  one  or  more  of  the  public 
gazettes  of  said  county  (if  any),  and  at  the 
courthouse,  and  at  three  or  more  of  the  most 
public  places  of  said  county,  twenty  days 
previously  to  the  day  of  election,  which  shall 
be  appointed  by  him,"  and  to  section  4796 
(5),  which  provides,  *The  ordinary,  when  sit- 
ting for  county  purposes,  has  original  and 
exclusive  Jurisdiction  over  the  following  sub- 
ject-matters, to  wit:  5.  In  supplying,  by  ap- 
pointment, all  vacancies  in  county  offices,  and 
in  ordering  elections  to  fill  them." 

The  issue  was  submitted  to  the  Judge; 
and  on  the  hearing  the  evidence  showed  that 
Layfleld  gave  the  required  bond,  which  was 
approved  by  the  ordinary  on  September  30, 
1018,  and  on  the  same  day  took  the  oath 
of  office  "as  county  treasurer"  in  the  terms 
prescribed  by  section  570  of  the  Civil  Code. 
The  court  rendered  Judgment  making  abso- 
lute the  mandamus  nisi,  and  requiring  the 
tax  collector  of  the  county  to  surrender  and 
turn  over  to  T.  F.  Layfield,  as  treasurer  of 
Taylor  county,  taxes  collected  by  him  for 
said  county  up  to  and  including  the  date  of 
the  Judgment,  and  such  other  taxes  as  may  be 
collected  as  such  officer.  The  tax  collector  ex- 
cepted. 

Geo.  C.  Palmer,  of  Columbus,  and  H.  P. 
Wallace,  of  Butler,  for  plaintiff  in  error. 

0.  W.  Foy,  of  Butler,  for  defendant  in 
error. 

GILBERT,  J.  [1]  Section  2  of  the  act  of 
the  General  Assembly  approved  July  31,  1918 
(Acts  1918,  p.  505),  is  unconstitutional  and  in- 
operative, because  it  is  in  confiict  with  article 
It  I  4,  par.  1,  of  the  Constitution  (Civil  Code, 
I  6391),  whidi  provides: 

"Laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general 
law." 

When  the  act  of  1918  was  approved  there 
were  valid  laws  of  general  nature  of  uniform 
operation  throughout  the  state  providing  for 
the  election  of  county  treasurers  and  for  the 
filling  of  vacancies  in  the  office  of  county 
treasurer.  Qvil  Ck)de,  ff  564,  667,  4881,  4796 
09,  6599,  6600.     The  moment  that  the  act 


of  the  General  Assembly  of  1918  was  ap- 
proved by  the  (Jovemor  the  former  act  of 
1916,  which  abolished  the  office  of  county 
treasurer  of  Taylor  county,  was  repealed,  and 
the  office  of  county  treasurer  of  Taylor  coun- 
ty was  restored  and  became  subject  to  all 
of  the  laws  of  the  state  which  were  applicable 
to  county  treasurers  of  all  other  counties. 

The  general  rule  is  that,  where  an  act  of 
the  General  Assembly  which  repeals  any  part 
or  parts  of  a  prior  statute  upon  the  same  gen- 
eral subject  is  itself  repealed,  sudi  repeal 
operates  to  restore  to  efficacy  as  law  the  pro- 
vision or  provisions  of  the  prior  repealed  stat- 
ute. The  contrary  would  be  true  where  the 
statute  repeals  absolutely  a  prior  existing 
law,  and  substitutes  for  it  another  scheme 
of  legislation  which  undertakes  to  deal  with 
the  whole  subject  to  which  the  prior  statute 
relates.  Butner  v.  BoifeuiUet,  100  Ga.  748, 
749,  28  S.  E.  464.  The  repealing  act  of  1918 
not  only  fails  to  deal  with  the  subject  by  pro- 
viding for  some  other  and  different  method  of 
handling  the  funds  of  the  county,  but  in 
totidem  verbis  restores  the  office  of  county 
treasurer  as  it  existed  prior  to  the  approval 
of  the  act  of  August  17,  1916.  The  caption 
of  the  act  of  1918  declares: 

"And  providing  for  the  handling  of  county 
funds  of  Taylor  county,  by  a  treasurer,  as  be- 
fore the  office  of  treasurer  was  abolished." 

The  third  section  of  the  act  of  1918  spedfl- 
cally  provides  that  the  general  law  of  Greorgia 
governing  county  treasurers  be  the  law  gov- 
erning the  county  treasurer  of  Taylor  coun- 
ty. Seeking  to  avoid  the  force  and  effect  of 
the  Constitution  in  regard  to  uniformity  as 
provided  in  Civil  Code,  §  6391,  the  defendant 
in  error  insists  that  he  was  "named  treasurer 
of  Taylor  county,"  and  that  the  provisions 
found  in  the  Code  as  to  the  election  and  filling 
vacancies  in  the  office  of  "county  treasurer" 
are  not  applicable;  in  other  words,  that  the 
office  of  "treasurer  of  Taylor  county"  is  not 
the  same  as  that  of  "coun^  treasurer  of  Tay- 
lor county."  This  position  is  wholly  untenable. 
It  should  only  be  necessary  to  point  out  the 
fact  that  the  defendant  in  error  took  the  iden- 
tical oath  of  <^ce  prescribed  in  the  Code  for 
county  treasurers,  and  on  the  trial  of  this 
case  introduced  the  same  in  evidence  as  a  nec- 
essary link  in  his  claim  to  the  funds  of  the 
county  pertaining  to  the  office  of  cotmty  treas- 
urer. 

"Identity  or  similarity  of  name  is  not  con- 
clusive as  to  whether  the  office  is  identical  with 
that  provided  by  general  law,  but  reference  will 
be  had  to  the  duties  required  of  such  an  offi- 
cer." Richter  v.  Board  of  Education,  149  Ga. 
— ,  99  S.  B.  2& 

The  duties  which  the  act  sought  to  require 
of  the  defendant  in  error  are  identical  with 
those  provided  under  general  law  for  county 
treasurers,  and  therefore  it  must  follow  that 
it  was  the  intention  of  the  GJeneral  Assembly 
to  name  T.  F.  Layfield  to  the  office  of  county 
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treasurer  of  Taylor  county.  If  such  was  not 
the  case,  then  the  only  other  view  is  that  no 
office  whatever  was  created  by  the  act  of 
1918.  In  the  latter  case  the  Legislature 
named  Layfleld  to  an  office  without  existence. 
The  defendant  in  error  contends  that  since 
the  amendment  of  1914  to  the  Constitution 
authorizing  the  General  Assembly  to  abolish 
the  office  of  county  treasurer  such  office  is 
not  a  constitutional  office,  and  therefore  that 
the  General  Assembly  has  complete  authority 
to  legislate  in  regard  thereto  without  re- 
striction. In  support  of  that  contention  the 
following  cases  are  cited:  Collins  v.  Russell, 
107  Ga.  423,  33  S.  E.  444;  Mayor,  etc.,  of 
Americus  v.  Perry,  114  Ga.  871,  40  S.  E.  1004 
<4),  57  L.  R.  A.  230;  Dallis  v.  Griffin,  117  Ga. 
408,  43  S.  E.  758.  These  cases  are  not  in 
point,  nor  do  they  furnish  authority  for  the 
contention  made.  Neither  of  them  involved 
a  state  of  facts  where  the  Legislature  sought 
to  deal  by  special  legislation  with  a  subject 
already  covered  by  a  general  law  of  uniform 
operation  throughout  the  state.  In  Collins 
V.  Russell  the  legislation  had  reference  to 
shortening  the  term  of  office  of  the  clerk  and 
sheriff  of  the  city  court  of  Savannah,  and 
there  was  not  contention  that  it  was  in  viola- 
tion of  the  uniformity  clause  of  the  Constitu- 
tion. In  Mayor,  etc.,  of  Americus  V.  Perry  the 
legislation  in  question  had  reference  to  the 
naming  of  a  board  of  police  commissioners  for 
the  city  of  Americus»  and  there  was  no  at- 
tack upon  this  act  on  the  ground  that  it  was 
In  conflict  with  the  uniformity  clause  of  the 
Constitution.  The  case  of  I>allis  v.  Griffin 
had  reference  to  the  naming  of  commission- 
ers of  a  dispensary  in  the  city  of  La  Grange, 
legislating  out  the  members  of  the  board 
then  holding  the  offices.  Obviously  the  at- 
tack upon  this  legislation  was  not  upon  the 
ground  that  it  was  in  conflict  with  the  uni- 
formity clause  of  the  Constitution.  In  all 
of  these  cases  the  principle  was  recognized 
that  no  man  has  a  vested  right  to  an  office 
created  by  the  Legislature,  and  that  the  Gen- 
eral Assembly  may  legislate  him  out  or  short- 
en his  term  of  such  office  at  its  v^ll;  but  in 
none  of  them  was  it  suggested  that  the  pro- 
vision of  the  Constitution  relative  to  a  gen- 
eral law  of  uniform  operation  throughout 
the  state  could  be  ignored  or  varied  by  spe- 
cial law.  In  all  such  cases  it  is  either  specifi- 
cally stated  that  the  General  Assembly  is 
free  to  legislate  where  there  is  no  constitu- 
tional restriction,  or  else  it  is  assumed  that 
this  provision  of  the  Constitution  is  so  well 
known  and  understood  that  the  qualification 
need  not  be  stated.  Thus  in  Collins  v.  Rus- 
sell, 107  Ga.  426,  33  S.  B.  445,  supra,  it  was 
said: 

"There  can  be  no  question  about  the  proposi- 
tion that  the  legislative  power  of  the  state  is 
absolute  with  respect  to  all  offices  that  it  cre- 
ates, where  no  constitational  restriction  Is  placed 
upon  its  power  with  reference  to  such  offices." 


Similar  language  is  found  in  the  fourth 
headnote  to  the  case  of  Mayor,  etc.,  of  Amer- 
icus V.  Perry,  supra.  Under  the  constitution- 
al amendment  authorizing  the  abolition  of 
the  office  of  county  treasurer,  the  General 
Assembly  may  at  will  abolish  any  and  all 
of  these  offices,  and  likewise  may  restore  any 
or  all.  They  may  make  any  other  provision 
in  regard  to  them  except  by  the  passage  of 
a  special  law  applicable  to  one  or  less  than 
the  whole,  with  respect  to  which  there  is 
no  general  law  having  uniform  operation 
throughout  the  state. 

[2]  2.  While  the  brief  of  the  defendant  in 
error  makes  no  reference  to  the  right  of  the 
respondent  to  defend  on  constitutional 
grounds  by  demurrer  rather  than  by  quo  war- 
ranto, this  question  has  not  been  overlooked. 
If  the  tax  collector,  respondent  in  the  man- 
damus proceeding,  had  desired  to  initiate 
a  proceeding  to  test  the  title  of  the  person 
named  as  treasurer  to  the  office,  unquestion- 
ably quo  warranto  would  have  been  his  prop- 
er and  exclusive  remedy.  This^  however, 
was  not  the  case.  The  litigation  was  begun 
by  the  defendant  in  error  for  the  sole  purpose 
of  requiring  the  tax  collector  to  pay  over  to 
him  the  county  funds  derived  from  taxation. 
Under  the  statute  the  tax  collector  is  re- 
quired to  pay  these  funds  *'into  the  county 
treasury."  Civil.  Code,  f  1215.  When  a 
proceeding  is  Instituted  against  the  tax  col- 
lector for  the  purpose  of  gaining  possession 
of  public  funds  in  his  official  possession,  and 
he  has  reason  bona  fide  to  believe  that  the 
person  seeking  to  obtain  the  funds  is  not  en- 
titled to  receive  them,  his  plain  duty  would 
be  to  obtain  an  authoritative  adjudication 
of  the  question  in  order  to  protect  himself 
and  his  bondsmenj  In  such  a  case  the  method 
of  procedure  is  not  left  to  the  choice  of  the 
tax  collector,  but,  on  the  contrary,  it  has 
been  chosen  by  his  adversary,  appropriate  to 
the  purposes  of  the  latter.  If  the  tax  col- 
lector must  institute  quo  warranto  proceed- 
ings wliile  the  mandamus  is  pending,  this 
would  compel  two  lawsuits  Instead  of  one. 
In  the  meantime,  while  the  quo  warranto 
proceeding  is  pursuing  its  ordinary  course 
to  a  final  decision,  the  mandamus  proceeding 
may  have  been  concluded  adversely  to  the 
tax  collector  because  of  his  inability  to  assert 
his  defenses,  and  a  judgment  may  have  been 
rendered  requiring  him  to  pay  over  the  funds 
in  question.  The  quo  warranto  proceeding 
may  then  be  subsequently  concluded  favor- 
ably to  the  tax  colfector,  thus  bringing  about 
confiicting  Judgments  by  reason  of  the  in- 
ability of  the  tax  collector  to  make  his  de- 
fenses in  the  mandamus  proceeding  instead 
of  the  separate  proceeding  by  way  of  quo 
warranto.  Manifestly  the  logical,  direct, 
economical,  and  expeditious  method  la  in 
favor  of  permitting  the  tax  collector  to  ob- 
tain an  adjudication  of  the  issue  by  plead- 
ing it  defensively  in  response  to  the  man- 
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damns  proceedhi?  Instituted  against  blm.  In 
the  case  of  Herrington  y.  State,  103  Ga.  318, 
29  S.  El  931,  68  Am.  St.  Rep.  95,  It  was  held 
that— 

'*The  law  recognizes  no  one  even  as  an  officer 
de  facto  who  fills  an  alleged  public  office  that 
has  no  existence  under  any  constitutional  pro- 
vision, or  by  virtue  of  any  color  of  legislative  en- 
actment.*' 

In  the  opinion  the  following  is  quoted  with 
approval  from  Norton  v.  Shelby  County,  118 
U.  S.  425^  441, 449,  6  Sup.  Gt  1121, 1125  (30  U 
Ed.  178): 

''An  unconstitutional  act  is  not  a  law ;  it  con- 
fers no  rights;  it  imposes  no  duties;  it  af- 
fords no  protection ;  it  creates  no  office ;  it  is, 
in  legal  contemplation,  as  inoperative  as  tiliough 
it  had  never  been  passed.** 

See  Constantlneau  on  De  Facto  Doctrine,  I 
84  et  seq. 

The  case  of  Glark  t.  Reynolds,  136  Ga. 
817,  72  S.  B.  254,  was  a  mandamus  proceeding 
brought  by  the  solicitor  general  of  the  Au- 
gusta judicial  circuit  to  require  the  county 
treasurer  to. pay  over  to  him  certain  funds 
claimed  to  be  due  him  under  an  act  of  the 
General  Assembly.  One  of  the  defenses  rais- 
ed by  the  answer  of  the  respondent  was  that 
the  alleged  legislative  act  under  which  the 
solicitor  general  claimed  'the  right  to  the 
funds  was  violative  of  the  Constitution  of 
the  state  of  Georgia  and  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  The  title  of  the  relator  to  the  office 
of  solicitor  genera]  was  not  questioned.  In 
this  particular  the  case  is  not  on  all  fours 
with  the  case  now  under  consideration.  In 
the  case  under  consideration  it  is  claimed 
that  the  portion  of  the  act  of  tbe  General 
Assembly  naming  Layfield  as  county  treas- 
urer is  unconstitutional,  and  that  neither 
Layfield  nor  any  other  person  is  entitled  to 
hold  the  office,  to  perform  its  duties,  or  to 
accept  the  emoluments  thereof  until  the  office 
has  been  filled  according  to  a  method  agree- 
able to  the  Constitution  of  Georgia.  At- 
tention is  called  to  the  case  dted  simply  be- 
cause it  was  a  mandamus  proceeding  seek- 
ing to  require  the  payment  of  public  funds 
by  the  county  treasurer  to  a  public  officer  by 
virtue  of  a  statute  of  the  General  Assembly 
deemed  by  the  treasurer  to  be  unconstitution- 
aL  This  court  considered  the  issue  raised 
as  to  the  constitutionality  of  the  statute,  and 
rendered  a  decision  thereon. 

After  an  elaborate  and  excellent  discussion 
of  the  various  rules  obtaining  in  different  ju- 
risdictions^  and  after  noting  that  the  rules 
applied  have  not  been  uniform  as  to  the  right 
of  a  respondent  in  a  mandamus  proceeding 
to  set  up  the  unconstitutionality  of  a  stat- 
ute, it  is  said  in  18  R.  a  li.  112, 1 24: 

**The  better  rule,  however,  seems  to  be  that, 
though  all  ministerial  officers  may  not  be  per- 
mitted to  raise  the  question  as  to  the  constitu- 


tionality  of  a  statute  imposing  upon  them  the 
duty  sought  to  be  enforced,  yet,  where  it  is 
sought  to  compel  state  officers,  charged  with  the 
general  duty  of  keeping  and  disbursing  the 
funds,  to  comply  witili  a  statute  providing  for  a 
disbursement  thereof,  such  officers  may  raise  the 
question  of  the  constitutionality  of  tiie  particu- 
lar statute  providing  for  the  distribution  sought 
to  be  coerced." 

See  Payne  v.  Staunton,  65  W.  Va.  202,  46 
S.  B.  027,  2  Ann.  C&s.  74,  and  notes;  New  Or- 
leans Canal  &  Banking  Co.  t.  Heard,  47  La. 
Ann.  1679,  18  South.  746,  47  U  R.  A.  512,  and 
notes;  State  of  Utah  ex  reL  University  of 
Utah  v.  Candland,  36  Utah,  406, 104  Pac.  285, 
24  L.  R.  A.  (N.  S.)  1200,  140  Am.  St  Rep.  834. 

[3]  8.  It  is  true  that  the  plaintiff,  on  the 
trial  of  the  case,  introduced  in  evidence  a  com- 
mission issued  to  htm  by  the  Governor  of  the 
state.  This  commission  is  prima  facie  evi- 
dence that  he  is  the  duly  qualified  county 
treasurer  and  entitled  to  recelTe  all  funds 
which  the  law  requires  to  be  paid  over  to 
such  officer.  It  is  not  conclusive.  In  some 
cases  where  the  Governor  is  invested  with  a 
discretion  or  is  required  under  the  law  to 
decide  who  has  the  title  to  a  public  office, 
his  decision  is  conclusive,  and>  his  commis- 
sion is  final.  Such,  however,  is  not  the  case 
where  the  Governor  acts  in  a  mioisterial  ca- 
pacity. It  has  been  uniformly  held  by  this 
court  that  a  mere  ministerial  act  of  the  Gov- 
ernor in  issuing  a  commission  is  not  final, 
and  that  it  is  competent  for  the  judiciary 
to  go  behind  the  conmiission  and  to  inquire 
into  the  right  of  the  person  so  commissioned 
to  exercise  the  functions  of  the  office.  In 
the  case  of  Low  v.  Towns,  8  Ga.  300  <2)»  367, 
it  is  said  in  the  opinion  that — 

^'The  tenure  by  which  the  office  Is  held  does 
not  depend  upon  the  commission  which  the  Gov- 
ernor may  think  proper  to  iBsue.** 

The  opinion  in  this  case  was  delivered  by 
Mr.  Justice  Warner,  and  it  embraces  an  elab- 
orate and  learned  discussion  of  the  question. 
In  the  case  of  Corbitt  v.  McDaniel,  77  Ga. 
644,  2  S.  B.  692.  it  was  said  that— 

**S>ven  when  the  Governor  was  the  official  to 
pass  on  the  issues  made  in  a  proceeding  of  con- 
test, it  was  held  that  a  commission  was  not  con* 
elusive  as  to  matters  not  passed  upon  by  the 
Governor." 

See  Hardin  v.  Colquitt,  63  Ga.  588,  595; 
Ginn  V.  linn,  83  Ga.  180, 9  S.  B.  784 ;  Hathcock 
V.  McGouirk,  119  Ga.  973,  47  S.  El  563  (2). 

[4]  The  Judgment  ordering  the  mandamus 
absolute  requiring  the  tax  collector  of  Tay- 
lor county  to  turn  over  to  T.  F.  Layfield.  as 
treasurer  of  Taylor  county,  the  public  funds 
arising  from  the  payment  of  taxes,  was  er- 
roneous. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKINSON 
and  G£)ORGE,  JJ.,  dissenting. 
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CORRY.    (No.  1008.) 

(Saprem«  Gourt  of  Georgia.    July  29,  1910.) 

(8ifllabu$  hp  the  OouH.) 

Cabbiebs  ^=s>414,  415— Oabbiagb  of  Pabsen- 
OSBS— Neqligbnce. 

A  railway  company  over  whose  road  a  pas- 
senger train,  including  a  sleeping  car»  is  op- 
erated, is  liable  for  damages  which  are  the  ap- 
proximate results  of  negligence  on  the  part 
of  the  employes  in  charge  of  the  sleeping  car 
in  failing  to  notify  a  passenger  occupant  there- 
of of  the  train's  arrival  at  his  destination.  This 
is  true  though  the  company  may  not  own  the 
sleeping  car  or  the  train,  since  those  haying 
them  in  charge  become  its  agents  and  em- 
ployes as  to  duties  due  such  passenger  while 
the  train  is  being  operated  oyer  its  road. 
Where  the  passenger  in  the  sleeping  car  had  no 
notice  of  the  train's  arriyal  at  his  destination, 
he  being  ignorant  of  this  fact  by  reason  of  the 
darkness  of  the  night,  and  the  train,  together 
with  the  sleeping  car  occupied  by  him,  was  at 
that  place,  in  jiocordance  with  its  regular 
course  and  schedule,  but  without  his  knowledge, 
switched  from  the  line  of  road  over  which  he 
held  passage  onto  tiie  line  of  road  of  another 
and  dififerent  company,  and,  after  being  trans- 
ported for  some  20  miles  over  its  road,  he  was 
required  by  its  conductor  and  the  conductor  of 
the  sleeping  car  to  leave  the  train  during  the 
night,  in  freezing  weather,  at  a  small  station 
where  he  was  imable  to  secure  accommodation, 
by  reason  whereof  he  contracted  an  illness 
which  caused  him  much  physical  pain  azid  men- 
tal anguish,  held: 

(a)  The  company  over  whose  line  he  held 
passage  and  traveled  to  his  destination  was  not 
liable  in  damages  fbr  his  illness,  for  the  rea- 
son that  it  was  not  the  proximate  result  of 
such  company's  negligence  in  failing  to  notify 
him  of  arrival  at  his  destination. 

(b)  There  were  no  aggravating  circumstances 
in  failing  to  give  notice  of  arrival  at  the  desti- 
nation, so  as  to  authorize  a  recovery  of  ex- 
emplary or  pudtive  damages. 

(c)  Nor  were  damages  for  loss  of  time  and 
expense  incurred  by  reason  of  being  carried, 
without  notice,  beyond  the  destination  recov- 
erable, when  not  specially  sued  for,  nor  the 
amounts  claimed  therefor  specifically  set  forth. 

(d)  The  petition  set  forth  cause  for  the  re- 
covery of  nominal  damages. 

Certiorari  to  C^rt  of  Appeals. 

Action  by  Reid  Corry  against  the  Georgia 
Southern  &  Florida  Railway  Company.  A 
Judgment  for  plaintiff  was  aflflrmed  by  the 
Court  of  Appeals  (22  Ga.  App.  424,  96  S.  B. 
835),  and  defendant  brings  certiorari.  Judg- 
ment of  Court  of  Appeals  affirmed. 

This  case  came  before  the  Court  of  Ap- 
peals on  a  blU  of  exoeptlons  filed  to  review 
alleged  errorer  committed  by  the  judge  o>£  the 
city  court  of  Tifton  In  passing  on  and  over- 
ruling a  general  dezqurrer,  and  certain  spe- 
cial demurrers  to  a  petition  brought  by  Reid 


Gorry  agafnst  '  the  Georgia  Soathem  & 
Florida  Railway  Company,  and  to  review 
certain  alleged  errors  in  the  allowance  of 
amendments  to  the  petition.  The  substance 
of  the  petition,  as  amended  to  meet  special 
demurrers,  was  as  follows:  Plaintiff  pur- 
chased from  the  ticket  agent  of  the  Central 
of  G^rgia  Railway  Company  in  Atlanta  a 
through  ticket  over  the  line  of  that  company 
and  the  line  of  the  defendant  to  Tifton,  a 
station  on  the  defendant's  line,  and  at  the 
same  time  purchased  a  ticket  for  a  berth  in 
a  sleeping  car  attached  to  the  train  on  which 
he  took  passage,  and  which  was  due  to  ar- 
rive at  Tifton  at  8:d0  the  next  morning. 
Both  tickets  were  taken  up  by  the  conduc- 
tors in  cliarge  of  the  train  soon  after  it  left 
Atlanta.  He  requested  the  porter  of  the 
sleeping  car,  whose  duty  it  was  to  awaken 
passengers  in  time  for  them  to  dlsembaric  at 
their  destination,  to  awaken  him  in  time  for 
him  to  leave  the  train  at  Tifton.  The  por^ 
ter,  however,  aroused  him  at  Cordele,  a  sta- 
tion on  the  def^idant'e  line  40  mUes  from 
Tifton.  Plaintiff  thereupon  dressed  to  be 
ready  to  get  off  at  his  destination,  and  again 
requested  the  port^  to  notify  him  upon  ar- 
rival at  Tifton,  and  this  the  porter  promised 
to  do.  Plaintiff  was  not  notified  by  the  por- 
ter, or  by  any  one  else,  when'  the  train  reach- 
ed Tifton,  and  being  unable,  on  account  of 
the  darkness  of  the*  ni^t,  to  recognize  the 
place,  he  did  not  know  of  the  train's  ar- 
rival at  that  station.  The  train,  including 
the  sleeper  in  which  plaintiff  was  riding 
as  a  passenger,  was  at  Tifton  "switched 
over  and  delivered  to  the  Atiantic  Coast 
liine  Railway  Company  for  the  purpose  of 
continuing  its  journey  to  Jacksonville,  B^a., 
its  final  destination,  over  the  rails  of  the 
Atlantic  Coast  Line  Railway  Company,  the 
special  Pullman  porter  and  Pullman  con- 
ductor being  on  and  occupying  said  Pull- 
man car  on  said  final  Journey  to  Jackson- 
ville, as  employes  of  the  Pullman  Palace 
Car  Company,  and  as  agents  of  the  defend- 
ant company;  that  the  conductors,  to  wit, 
the  Pullman  conductor  and  the  Atiantic  Coast 
Line  Railway  conductor,  both  in  charge  of 
said  train  and  sleeping  car,  and  acting  in  the 
capacity  of  conductor  of  the  Atlantic  Coast 
Line  Railway  Company,  and  the  Pullman 
Palace  Car  Company,  did  command,  request, 
and  require  petitioner  to  leave  said  train  [at 
Alapaha,  a  station  20  miles  from  Tifton,  on 
the  line  of  the  Atiantic  Coast  Line  Railway] 
when  your  petitioner  was  then  and  there  in- 
sisting to  said  conductors  that  he  be  carried 
to  Waycross,  Ga.,  or  some  other  convenient 
place  as  originally  alleged,  •  .•  •  where- 
as, said  agents,  servants,  and  employ^,  as 
aforesaid,  refused  to  comply  with  the  peti- 
tioner's request  and  petitioner  was  put  off  at 
said  Alapaha  by  said  conductors.  Your  pe- 
titioner at  the  time  was  general  manager  of 
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the  Wade-Coiry  Company,  tt  being  a  general 
dry  goods  department  store  in  said  city  of 
Tif  ton."  Alapaha  is  a  small  station  affoj*ding 
little  accommodation.  The  hotel  was  full  and 
closed,  so  that  plaintiff  could  not  secure  a 
room  upon  application.  The  depot  was  closed, 
and  he  could  find  no  plaC^  to  repose,  but  had 
to  remain  out  in  the  weather,  in  the  rain  and 
cold,  on  account  of  which  he  contracted  la 
grippe,  from  which  he  suffered  severely  for 
three  weeks,  being  practically  unable  to  at- 
tend to  his  business  during  that  time,  and  al- 
so suffered  much  mental  anguish.  Plaintiff 
was  compelled  to  remain  at  Alapaha  for  six 
hours  before  he  could  take  a  train  to  return 
to  Tifton,  and  had  to  pay  full  fare  for  his 
return  passage. 

The  petition  was  demurred  to  on  the 
grounds,  among  others,  that  it  set  forth  no 
cause  of  action,  and  under  the  facts  alleged 
the  defendant  was  not  liable  for  any  dam- 
ages claimed  by  plaintiff  by  reason  of  being 
put  off  the  train  by  the  conductors  of  the 
Pullman  Palace  Car  Company  and  the  Atlan- 
tic Coast  Line  Railway  Company  after  the 
train  on  wbich  plaintiff  was  a  passenger  had 
been  transferred  according  to  its  regular 
schedule  from  the  railroad  of  the  defendant 
to  that  of  the  Atlantic  Coast  Line  Railway 
Company.  These  demurrers,  as  well  as  nu- 
merous special  demurrers  to  the  petition, 
were  overruled  by  the  trial  judge.  Upon  re- 
view his  Judgment  was  affirmed  by  the  Court 
of  Appeals,  which  rendered  the  following  de- 
cision (22  Ga.  App.  424,  96  S.  El  335): 

"Wade,  C.  J.  Where  sleeping  cars  not 
owned  by  the  railway  company  are  a  part  of 
the  train,  and  are  attached  to  it,  presumably 
in  the  interest  of  the  railway  company,  the 
railway  company  is  still  bound  by  its  ordinary 
obligations  and  liabilities  as  a  common  carrier 
of  passengers  to  those  who  make  use  of  the 
accommodations  afforded  by  the  sleeping  cars. 
In  all  matters  relating  to  the  passenger's  safe- 
ty, the  conductor,  the  porter,  and  other  serv- 
ants of  such  cars  are  the  servants  of  the  com- 
pany of  whose  train  the  cars  are  for  the  time 
being  a  part.  Mize  v.  Southern  Ry.  Co.,  15  Ga. 
App.  265,  82  S.  E.  925  (4),  and  numerous  cas- 
es there  cited. 

"2.  Where  one  purchased  a  ticket  entitiing 
him  to  occupy  a  berth  in  a  Pullman  car  which 
constituted  a  part  of  the  train  in  which  be  was 
a  passenger  over  the  line  of  the  railway  com- 
pany, and  the  porter  in  charge  of  the  sleeping 
car,  upon  whom  rested  the  duty  of  arousing 
each  passenger  therein  in  time  for  him  to  pre- 
pare to  disembark  at  his  destination,  though 
explicitly  and  repeatedly  requested  to  so  awake 
him,  and  though  promising  to  arouse  him  at  his 
destination,  negligently  failed  to  do  so,  and 
he  was  carried  beyond  it  and  was  put  off,  by  the 
conductor  in  charge  of  the  train,  at  a  small 
station  20  miles  beyond  his  destination,  where 
be  was  compelled  to  remain  for  some  hours, 
without  sufficient  protection  from  the  inclem- 
ency of  the  weather,  by  reason  of  which  he  con- 
tracted a  severe  illness  and  suffered  physical 
and  mental  distress,  a  right  of  action  was  set 
forth  against  the  railway  company. 


"(a)  The  porter  and  other  servants  of  the 
sleeping  car  were  servants  of  the  carrier  for 
the  time  being  as  to  all  matters  rdating  to  the 
safety  of  the  passengers  therein. 

''(b)  The  injury  sued  for  did  not  result 
through  an  intervening  agency,  'not  invoked  or 
brought  into  play  by  the  defendant,'  but  flowed 
directly  from,  and  was  the  natural  proximate 
result  of,  the  alleged  negligence  on  the  part  of 
the  carrier.  Western  &  A.  R.  Co.  v.  Jackson, 
21  Ga.  App.  50,  98  S.  B.  547,  651. 

"(3)  The  court  did  not  err  in  overmling  the 
general  demurrer  and  the  various  special  de- 
murrers to  the  petition  as  finally  amended. 

"Judgment  affirmed. 

'Jenkins  and  Luke,  JJ.,  concur." 


«- 


A  motion  for  a  rehearing  made  by  the  dcK 
fendant  railway  company  was  overruled  by 
the  Court  of  Appeals.  The  case  Is  before 
this  court  on  certiorari,  in  the  petition  for 
whidi  it  is  alleged  that — 

"The  questions  involved  are  these:  (1)  Is  a 
railway  company  responsible  for  the  failure  of 
a  Pullman  porter  to  awaken  and  notify  a  pas- 
senger on  a  Pullman  car  attached  to  its  train 
in  time  for  him  to  leave  the  train  at  bis  des- 
tination, where  no  complaint  is  made  as  to  the 
failure  of  the  railway  company  to  stop  the 
train  long  enough  for  the  passenger  to  alight? 
2.  If  the  railway  company  is  responsible,  is  it 
further  responsible  for  damages  accruing  to  a 
passenger  by  reason  of  bis  being  ejected  from 
the  train  after  it  leaves  the  line  of  road  of  the 
defendant  company,  such  ejection  being  the  act 
of  the  conductor  of  the  PuUman  Company  and 
the  conductor  of  another  railway  company  upon 
the  line  of  which  the  train  was  then  traveling? 


f» 


J.  EL  Hall,  Guyton  Parks,  and  Chas.  J. 
Bloch,  all  of  Macon,  and  R.  D.  Smith,  of 
Tifton,  for  plaintiff  in  error. 

J.  S.  Ridgdill  and  B.  C.  Williford,  both  of 
Tifton,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  fftcts  as 
above).  A  railway  company  carrying  pas- 
sengers is  bound  to  perform  its  ordinary  ob- 
ligations and  duties  to  such  passengers, 
though  they  may  occupy  a  sleeping  car  at- 
tached to  its  train  under  a  contract  with  a 
sleeping  car  company  owning  such  car  (see 
authorities  hereinafter  cited),  or  when  a 
train  of  which  such  sleeping  car  forms  a 
part  belongs  to  another  railway  company, 
and  is  operated  over  the  line  of  the  com- 
pany owning  it.  Macon  &  Augusta  B.  0>. 
V.  Mayes,  49  Ga.  355,  15  Am.  Rep.  678;  Greg- 
ory V.  Georgia  Granite  R.  Co,,  132  Ga.  687, 
64  S.  E.  686.  The  C^urt  of  Appeals  was 
therefore  correct  in  making  the  ruling  in 
the  first  headnote  of  the  decision  under  re- 
view, which  is  supported  by  Mize  v.  South- 
em  Railway  C6.,  15  Ga.  App.  266,  82  S.  E. 
925  (4),  and  cases  there  cited.  See,  also, 
to  the  same  effect,  10  C.  J.  1179,  f  1646.  and 
cases  dted.  It  is  one  of  the  duties  of  a 
railway  company  carrying  passengers  In 
order  to  afford  them  an  importunity  to  leave 
the  train  at  the  station  of  their  destination. 
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to  have  the  name  of  such  station  announced 
upon  the  arrival  of  the  train,  and  then  to 
stop  the  train  for  a  sufficient  length  of 
time  for  them  to  alight  with  safety.  South- 
em  Ry.  Ga  Hobbs,  118  Ga.  227,  45  S.  E. 
23,  63  L.  R.  A.  68.  And  a  railway  company 
is  responsible  to  a  passenger  occupying  a 
sleeping  car  of  its  train  for  damages  aris- 
ing from  the  neglect  of  the  sleeping  car  em- 
ploy^ to  notify  him  of  the  approacb  of  the 
train  to  his  destination,  althou^  the  sleep- 
ing car  company  is  an  entirely  different  com- 
pany from  the  railway  company.  Mize  v. 
Southern  Ry  Co.,  US  Ga.  App.  265,  82  8.  E. 
925,  supra,  and  cases  cited;  Airey  v.  Pull- 
man Palace  Car  Co.,  50  La.  Ann.  648,  23 
South.  512.  See  Campbell  v.  Seaboard  Air 
Line  R.  Co.,  83  S.  C.  448,  65  S.  B.  628,  23  L. 
R.  A.  (N.  S.)  1056,  and  note,  137  Am.  St  Rep. 
824.  A  passenger  in  a  sleeping  car,  not 
asleep  and  not  occupying  a  berth,  is  entitled 
to  notice  that  he  has  reached  his  destination. 
Pullman  Co.  v.  Kelly,  86  Miss.  87,  38  South. 
317. 

The  damages  for  which  a  railway  com- 
pany is  liable  for  the  failure  of  the  sleeping 
car  employ^  to  arouse  a  sleeping  passenger 
and  to  notify  him  of  his  destination,  or  to 
give  such  notice  to  a  passenger  in  the  sleeper, 
not  asleep,  and  not  occupying  a  berth,  are 
damages  of  which  such  negligence  Is  the 
proximate  cause;  that  is,  such  as  result  to 
the  passenger  as  a  natural  and  probable  re- 
sult of  a  breach  of  duty  in  negligently  fail- 
ing to  notify  him  of  the  arrival  at  his  des- 
tination, and  which  might  or  should  have 
been  foreseen  or  reasonably  anticipated  as  a 
result  of  the  negligence.  Applying  this  rule 
to  the  allegations  of  the  petition  in  the  pres- 
ent case,  the  defendant  railway  company  was 
not  liable  for  damages  resulting  to  the  plain- 
tiff by  reason  of  his  being  ejected  from  the 
sleeper,  or  required  to  leave  the  train  to 
which  it  was  attached,  after  the  train  had 
been  transferred  from  the  defendant's  line 
of  road  to  the  line  of  the  Atlantic  Coast  Line 
Railway  Company.  After  the  train,  accord- 
ing to  its  schedule,  had  left  the  defendant 
company's  line  and  continued  on  its  regular 
course  to  Jacksonville,  over  the  line  of  the 
Atlantic  Coast  line  Railway  Company,  the 
conductor  of  that  line  and  the  conductor  of 
the  sleeping  car  company  were  the  agents 
and  employes  of  the  Atlantic  Coast  Line 
Railway  Company,  and  not  of  the  defendant 
railway  company,  and  the  latter  company  was 
not  then  responsible  for  their  acts.  The  de- 
fendant company  could  not  reasonably  antici- 
pate that  after  the  train  left  its  line,  with 
the  plaintiff  remaining  in  the  sleeper  by  rea- 
son of  its  negligence,  the  agents  of  the  At- 
lantic Coast  Line  RaUway  Company  would 
wrongfully  eject  the  plaintiff  from  the  train, 
if  indeed  he  was  wrongfully  ejected  by  them, 
as  they  had  the  right  to  eject  him  if  he  re- 
fused to  pay  his  fare  as  a  passenger  of  that 
company,  and  whether  he  refused  or  citered 
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;  to  pay  is  not  alleged.  Whatever  discomforts, 
inconveniences,  or  Injuries  the  plaintiff  may 
have  sustained  by  reason  of  his  ejection  from 
the  train  at  Alapaha  were  not  the  natural 
and  proximate  results  of  the  defendant's  neg- 
ligence in  falling,  while  he  was  a  passenger 
on  its  road,  to  notify  him  of  the  approach  to 
his  destination.  He  was  required  to  leave 
the  train  by  the  agents  of  the  Atlantic  Coast 
Line  Railway  Company,  over  which  the  de- 
fendant company  had  no  control,  and  what 
such  agents  did  in  requiring  plaintiff  to  leave 
the  train  were  acts  of  a  separate  and  inde- 
pendent agency  intervening  the  defendant's 
negligence  and  the  plaintiff's  injuries  caused 
by  the  ejection.  Perry  y.  Central  Railroad, 
66  Ghi.  746 ;  Mayor,  etc.,  of  Macon  v.  I>ykes, 
103  Ga.  847,  31  S.  E.  443 ;  Omtral  of  Ga.  Ry. 
Co.  V.  Price,  106  Ga.  176,  32  S.  B.  77,  43  L.  R. 
A.  402,  71  Am.  St  Rep.  246;  Central  of  Ga. 
Ry.  Ca  V.  Dorsey,  116  Ga.  719,  42  S.  B.  1024 ; 
W.  &  A.  R.  Ca  V.  Jackson,  21  Ga.  App.  50,  93 
S.  H.  547. 

While  the  petition  alleged  that  the  plain- 
tiff had  to  pay  full  fare  for  his  imssage  in 
returning  to  Tifton,  and  that  he  lost  a  given 
length  of  time  from  his  business  by  reason 
of  the  alleged  negligence  of  the  defendant 
company's  agents  in  not  notifying  him  of  the 
arrival  of  his  train  at  Tifton,  neither  the 
amount  of  the  fare  paid  nor  the  value  of  his 
time  lost  by  reason  of  defendant's  negligence 
in  failing  to  notify  him  of  his  destination 
was  alleged ;  and  therefore  he  could  not  re- 
cover for  exi)enses  or  lost  time. 

Nor  did  the  mere  failure  of  the  employ te 
in  charge  of  the  sleeping  car  to  notify  the 
plaintiff  of  his  destination,  in  accordance 
with  their  duty  and  the  promise  of  the  por- 
ter to  do  so  under  the  facts  alleged,  amount 
to  such  an  aggravating  circumstance  as 
would  entitle  the  plaintiff  to  recover  puni- 
tive or  exemplary  damages;  the  allegations 
presenting  no  question  of  willfulness,  wan- 
tonness, malice,  oppression,  or  conscious  in- 
difference to  consequences.  Civil  Code,  | 
4503 ;  Southern  Ry.  Co.  v.  Bankston,  131  Ga. 
604,  62  S.  El  1027;  Southern  Railway  Co.  v. 
Nappier,  138  Ga,  31,  74  S.  E.  778  (5),  and 
cases  cited;  Wadley  v.  Dooly,  138  Ga.  275,  75 
S.  E.  153  (6),  and  cases  dted;  Jackson  v. 
Western  &  Atlantic  R.  Co.,  146  Ga.  151,  90 
S.  E.  963. 

The  petition  set  forth  f&cts  which  author- 
ized a  recovery  of  nominal  damages  on  ac- 
count of  the  alleged  negligence  of  the  defend- 
ant company  in  failing  to  notify  plaintiff  of 
the  approach  of  the  train  to  his  destination ; 
and  the  overruling  of  the  demurrer  to  the  pe- 
tition by  the  trial  judge,  and  the  affirmance 
of  his  judgment  by  the  Court  of  Appeals,  In 
effect  so  decided.  Therefore  such  rulings 
are  affirmed. 

The  judgment  of  the  Court  of  Appeals  is 

affirmed,  for  the  reason  that  the  petition  set 

forth  a  cause  of  action  for  nominal  damages, 

I  bat  not  for  damages  of  any  other  character. 
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08  SOUTHEASTERN  BEPOBTBE 
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Jndsment  I0  rendered  In  favor  of  plaintifl 
in  error  against  the  def^idant  in  error  for 
the  costs  of  the  writ  of  error  to  the  Court  of 
Appeals  and  of  the  certiorari  to  the  Supreme 
Court 

All  the  Justices  concur* 


(149  Ga.  165) 

ABMSTRONG  ▼.  AMERICAN  NAT.  BANK 
OF  MACON  et  al. 

AMERICAN  NAT.  BANK  OF  MACON  et  at 

▼.  ARMSTRONG. 

(Nob.  1189,  1194.) 

(Supreme  Court  of  Georgia.    June  11,  1919. 
Rehearing  Denied  July  29,  1919.) 

(Syllabus  by  the  CowriJ 

1.  RJDICBBNCB  ^s»100(4)— Audxtob's  Refobi>* 
Exceptions. 

'*Tbe  neglect  of  a  party  excepting  to  an 
auditor's  report  aa.  matters  of  fact,  or  on  mat- 
ters of  law  dependent  for  their  decision  upon  the 
evidence,  to  set  forth,  in  connection  with  each 
exception  of  law  or  of  fact,  the  evidence  neces- 
sary to  be  considered  In  passing  thereon,  or  to 
point  out  the  same  by  appropriate  reference,  or 
to  attach  as  exhibits  to  his  exceptions  those 
p<vtions  of  the  evidence  relied  on  to  support 
the  exceptions,  is  a  sufficient  reason,  in  an  eq- 
uity cas6»  for  refusing  to  approve  the  exceptions 
of  fact,  and  for  overruling  the  exceptions  of 
law.'*  Smith  v.  Wilkinson,  143  Ga.  741,  86  S. 
B.  875  (2);  First  Sute  Bank  v.  Avera,  123 
Ga.  698,  61  S.  E.  666. 

2.  Refebenob  ^==>100(4)~Auditob'8  Rbpobi>-> 
Exceptions— FOBM. 

"In  view  of  the  complicated  character  of 
cases  generally  referred  to  auditors,  and  the 
length  of  the  resulting  record,  there  are  specially 
strong  reasons  for  requiring  the  strictest  com- 
pliance with  the  provisions  of  the  statute  that 
all  exceptions  shall  clearly  and  distinctly  speci- 
fy the  errors  complained  of.  The  exception 
should  contain  all  facts  and  rulings  necessary  to 
show  harmful  error.  It  should  not  be  so  in- 
complete as  to  force  the  court  to  search  through 
the  record  to  find  error."  Hudson  v.  Hudson, 
119  Ga.  637,  46  S.  E.  874  (10,  11). 

8.  Exceptions  to  Auditob's  Refobts. 

Applying  the  principles  announced  in  the 
preceding  notes,  none  of  the  exceptions  to  the  re- 
port of  the  auditor,  upon  the  overruling  of 
which  error  was  assigned  in  the  bill  of  excep- 
tions, were  sufficient  to  raise  any  question  for 
decision  by  this  court. 

4.  Costs  <g=»13— Equitt  Suit— Dibcbetion  of 

COTJBT. 

The  judgment  based  on  the  report  of  the 
auditor  was  adverse  to  the  plaintiff  in  the  trial 
court.  Being  an  equity  suit,  it  is  a  matt<>.r  with- 
in the  sound  discretion  of  the  Judge  upon  whom 
sball  fall  the  burden  of  paying  all  costs.  Oiv. 
Code  1910,  $  6423 ;  Lowe  v.  Byrd,  148  Ga.  388, 
96  S.  E.  1001.  Th^e  was  no  abuse  of  discre- , 
tion,  under  the  facts  of  this  case,  in  requiring 
the  plaintiff  to  pay  all  of  the  costs. 


Error  from  Superior  Gourt,  Blbh  Cknmty; 
H.  A.  Bfathews,  Judge* 

Suit  between  Guy  Armstrong  and  the 
American  National  Bank  of  Macon  and 
others.  A  decision  was  rendered,  and  both 
parties  bring  error.  Affirmed  on  main  hill 
of  exceptions,  and  cross-bill  dismissed. 

Feagin  &  Hancock,  of  Macon,  for  plain- 
tiff in  error. 

Hardeman,  Jones,  Park  &  Johnston,  Jordan 
&  Lane  and  Miller  &  Jone%  all  of  Macon» 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed  on  the 
main  bUl  of  exceptions.  Gross-bill  dismissed* 
All  the  Justices  concar. 


att  Oa.  226) 
HUNT  T.  HARRIS.    (No.  1209.) 

(Supreme  €k>urt  of  Georgia.     July  le^  1919J 
(ByUabiu  by  the  Oawrt.) 

1.  EiXSOtJTOBS    AND    ADiniafiTBATOBS        ^=986 
(2)— COMPLAIirr— SUTFICIKNCY. 

In  1884  John  B.  Henderson,  in  considera- 
tion of  $1,100,  conveyed  to  James  W*  Hunt  and 
his  wife,  Mary  K.  Hunt,  00  acres  of  land  m 
Catoosa  county.  In  1909  Mary  K.  Hunt  died 
intestate.  Her  heirs  at  law  were  James  W. 
Hunt  and  her  two  daughters,  Mrs.  Glenn 
Strange  and  Mrs.  Herbert  Shields.  M.  L.  Har- 
ris, as  administrator  of  Mary  K.  Hunt,  filed  an 
equitable  suit,  in  which  he  alleged  that  James 
W.  Hunt,  after  the  death  of  Mary  K.  Hunt 
took  exclusive  pooBession  of  the  land  and  had 
enjoyed  the  rents,  issues,  and  profits  thereot 
of  the  yearly  value  of  $800,  and  that  Jamei 
W.  Hunt  refusecl  to  account  to  him  for  any 
part  of  the  raits,  but,  on  the  contrary,  con- 
tended that  the  estate  of  Mary  K.  Hunt  was 
indebted  to  him  in  the  amount  of  $2,500  for 
taxes  paid  and  valuable  improvements  made  on 
the  land.  He  also  alleged  that,  while  the  deed 
was  executed  Jointly  to  James  W.  and  Mary 
K.  Hunt,  his  intestate  in  fact  furnished.  $700 
of  the  purchase  money,  and  died  seized  and  pos- 
sessed of  a  seven-elevenths  undivided  interest 
in  the  land ;  tiiat  James  W.  Hunt  and  Mary  K. 
Hunt  jointly  executed  a  certain  mortgage  on 
the  land  for  the  purpose  of  securing  an  indebt- 
edness of  $400,  which  remained  unpaid;  that 
his  intestate  signed  the  mortgage  merely  as  se- 
curity for  James  W.  Hunt,  and  that  it  was 
necessary  to  sell  the  interest  of  his  intestate  for 
the  purpose  of  making  a  distribution  among  the 
heirs  at  law;  and  that  the  land  was  incapable 
of  division  in  kind.  He  prayed  that  title  to  a 
seven-elevenths  Interest  in  (he  land  be  decreed 
to  be  in  him  as  administrator  of  Mary  K. 
Hunt;  that  he  have  an  accounting  with  James 
W.  Hunt,  the  defendant,  for  the  rents,  iasues, 
and  profits;  that  the  mortgage  be  declared  to 
be  a  liai  on  the  interest  of  James  W.  Hunt 
only;  that  the  land  be  sold  by  order  of  the 
court;  and  for  general  relief.    James  W.  Hant, 


«tz>For  other  cems  see  same  topic  and  KBY-NUMBBIt  in  all  Key-Numbered  DIgeats  and  Indezea 
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the  sole  defendant,  filed  «  demurrer,  urging  the 
following  grounds,  among  others:  The  petition 
does  not  allege  that  Mary  K.  Hunt  owed  any 
debts;  the  ages  of  the  two  daughters  are  not 
shown ;  no  order  of  sale  by  the  ordinary  after 
notice  to  the  defendant  is  alleged ;  no  reason  is 
made  to  appear  why  It  Is  necessary  for  the  ad- 
ministrator to  sell  the  land  and  distribute  the 
proceeds  among  the  heirs  at  law ;  and  it  is  not 
alleged  why  the  deed  failed  to  disclose  the  rela- 
tive interests  of  the  grantees.  The  demurrer 
was  sustained,  "except  in  so  far  as  the  petition 
prays  for  an  accoimting  and  partition  of  the 
premises."  To  the  judgment  on  demurrer  the 
defendant  filed  exceptions  pendente  lite.  The 
trial  resulted  in  a  verdict  for  the  plaintiff.  The 
defendant  filed  his  motion  for  new  trial,  which 
was  overruled,  and  he  excepted.  During  the 
progress  of  the  trial  the  court  permitted  certain 
witnesses  for  the  plaintiff  to  testify  to  the  value 
of  the  land  for  roit,  the  quantity  of  cotton  and 
other  crops  the  land  would  ordinarily  produce^ 
the  value  of  the  land  itself,  and  the  cost  of  the 
improvements  made  upon  the  land  by  the  de- 
fendant. The  court  instructed  the  jury  that 
the  interest  of  James  W.  Hunt  in  a  one-half 
nnditided  interest  in  the  land  owned  by  Mary 
K.  Hunt  at  the  time  of  her  death,  and  his  in- 
terest as  an  heir  at  law  of  Mary  K.  Hunt  in 
one-half  of  the  rents,  issues,  and  profits  actual- 
ly received  by  him  after  the  death  of  Mary  K. 
Hunt,  should  not  be  taken  in  consideration  in 
this  suit,  but  that  the  interest  of  James  W. 
Himt  as  an  heir  at  law  of  his  deceased  vrife, 
Mary  K.  Hunt,  was  a  matter  for  final  settle- 
ment between  tiie  defendant  and  the  administra- 
tor. Efacception  is  tak^i  to  the  charge  of  the 
court  and  to  the  rulings  upon  evidence  indicated 
above.  Error  is  also  assigned  upon  the  excep- 
tion pendente  lite  filed  by  the  defendant.    H^d: 

The  court  did  not  err  in  overruling  the  gen- 
eral demurrer  to  the  petition.  Gann  v.  Run- 
yan,  134  Oa.  49,  67  S.  E.  436 ;  Lowe  ▼.  Burke, 
79  Oa.  164,  8  S.  B.  449. 

(a)  In  so  far  as  the  grounds  of  special  de- 
murrer were  meritorious,  the  same  were  met  by 
timely  amendment. 

2.  Evidence   ^=»142(4)  —  Value  or  Obops 
—Usual  Conditions. 

While,  under  the  facts  in  this  record,  the 
defendant  was  liable  only  for  one-half  the  rents 
actually  received  by  him  (and  the  court  so  in- 
structed the  jury),  nevertheless  evidence  of  tiie 
Talue  of  the  premises,  of  the  quantity  of  crops 
ordinarily  and  generally  grown  thereon,  and  of 
the  fair  and  reasonable  value  of  the  premises 
for  rent  was  admissible,  as  tending  to  show  the 
amount  actually  received  by  the  defendant  as 
rents. 

8.  Tenancy  in  Goiocon    ^s»29(2)  —  Riohts 
OF  Cotenantb—Impbovementb. 
A  cotenant,  acting  in  good  faith  and  for  the 
purpose  of  honestly  bettering  the  property,  and 


not  for  the  purpose  of  embarrassing  his  co- 
tenants  or  incumbering  the  estate  or  hindering 
partition,  will  be  entitled  to  compensation  to 
the  extent  that  his  substantial  and  useful  im- 
provements have  added  to  the  value  of  the  com- 
mon property.  Helmken  v.  Meyer,  138  6a.  457, 
75  S.  E.  586,  45  L.  R.  A.  (N.  S.)  738.  The  true 
issue  is:  How  much  do  the  improvements  add 
to  the  value  of  the  property  at  the  time  of  the 
accounting?  And  the  court  so  instructed  the 
jury  in  this  case.  Nevertheless  the  cost  of  the 
improvements  is  an  element  which  may  be  con- 
sidered by  the  jury  on  that  issue. 

4.  Executors  and  ADUiNisraATOBs  ^s»86(2) 
— liiABiLiTT  OF  Decedent's  Cotenant  fob 
Rent—Biohtb  as  Heib. 

The  court  properly  instructed  the  jury  that, 
if  they  found  for  the  plaintiff  upon  the  other 
issues  in  the  ease,  the  plaintiff  would  be  enti- 
tled to  recover  one-half  of  the  rents  actually 
received  by  the  defendant  while  he  remained  in 
the  exclusive  possession  of  the  premises^  and 
that  in  the  present  suit  they  would  not  con- 
sider the  defendant's  interest  as  an  heir  at  law 
of  his  deceased  wife  in  the  rents  due  to  her  es- 
tate. Such  interest  was  a  matter  between  the 
administrator  of  the  cotenant  and  the  defendant 
upon  final  accounting. 

5.  Tenancy  in  Common  €s»28(7)  —  Aonos 
FOR  AccouNTiNQ— Instructions. 

The  evidence  tended  to  show  that  the 
amount  received  by  the  defendant  for  rents  in- 
cluded rent  for  live  stock  (the  property  <^  the 
defendant)  as  well  as  for  the  land.  The  charge 
of  the  court  to  the  effect  that  the  defendant  was 
liable  to  account  for  one-half  of  the  amount  ac- 
tually received  by  him  for  the  rent  of  the  prem- 
ises did  not  authorize  the  jury  to  charge  the  de- 
fendant with  one-half  of  the  gross  sum  received 
for  the  use  of  the  land  and  live  stock,  and  was 
not  calculated  to  so  impress  the  Jury. 

6.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict^  and  no 
reversible  error  is  made  to  appear. 

Error  from  Superior  Court,  Catoosa  Cotm- 
ty ;  M.  C.  Tarver,  Judge. 

Suit  by  M.  Ij.  Harris,  administrator  of  t|ie 
estate  of  Mary  K^  Hnnt,  deceased,  against 
J.  W.  Hunt,  to  determine  title  and  for  an  ac- 
counting. Judgment  for  plaintiff,  new  trial 
denied,  and  defendant  brings  error.    Affirmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error. 

Wm.  E.  Mann,  of  Dalton,  for  defendant  In 
error. 

GEOKGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


^SdFor  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Kc(y-Niunb«red  Digests  and  Indexes 
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BOOTH  V.  YOUNG.    (No.  1048.) 

(Supreme  Court  of  Georgia.    July  19,  1919.) 

(Syllabus  5y  the  Court.) 

Ghamfebtt  and  Maintenance  ^=»7(3)  — 
Sales  by  Administbatoe  of  Land  Held 
Adversely— Validity. 

An  administrator  cannot  lawfully  sell  prop- 
erty held  adversely  to  the  estate  by  a  third  per- 
son, and  a  deed  made  by  an  administrator  to 
land  when  the  same  is  held  adversely  to  the 
estate  by  a  third  person  is  void. 

(a)  An  administrator,  in  his  individual  ca- 
pacity and  at  private  sale,  granted  "a  turpen- 
tine lease  on  aU  turpentine  timbers"  for  a  stat- 
ed term  of  years  on  certain  described  lands, 
with  the  right  to  the  lessee  "to  have  and  to 
hold  said  leased  lands  for  said  purposes."  The 
lessee  entered  under  the  lease,  and  cut  and  box- 
ed the  timber.  A  sale  of  the  land  by  the  ad- 
ministrator, without  reservation  of  the  turpen- 
tine rights,  made  while  the  lessee  was  in  the 
actual  and  open  possession  of  the  timber,  work- 
ing it  for  turpentine  purposes,  was  invaUd,  and 
a  deed  executed  by  the  administrator  to  the 
purchaser  in  pursuance  of  such  sale  was  void 
in  so  far  as  it  purported  to  convey  title  to  the 
turpentine  timber. 


Error  from  Superior  Court,  Ware  County ; 
J.  T.  Summerall,  Judge. 

Suit  by  W.  S.  Booth  against  J.  T.  Young. 
There  was  a  judgment  for  defendant,  and 
plaintiflT  brings  error.    Affirmed. 

Parks  &  Reed,  of  Waycross,  for  plaintiff 
In  error. 

Parker  &  Parker,  of  Waycross,  for  de- 
foidant  in  error. 

GEORGE,  J.  In  June,  1916,  D.  O.  Cor- 
bett  was  appointed  administrator  of  his 
wife's  estate,  which  Included  a  certain  tract 
of  land  of  which  Mrs.  Corbett  had  been  in 
possession  for  many  years  under  a  recorded 
deed.  The  land  was  appraised  with  the  other 
property  of  the  estate,  and  In  August,  1916, 
the  administrator  filed  an  application  to  seU 
it  for  the  purpose  of  paying  the  debts  of  the 
estate  and  making  distribution  to  the  heirs 
at  law.  There  were  nine  heirs,  tacludlng 
D.  C.  Corbett  himself.  Part  of  the  land  in 
question  had  been  in  cultivation  as  a  farm 
for  many  years,  with  buildings,  fences,  and 
fields,  and  was  rented  by  the  administrator 
to  tenants,  who  occupied  the  buildings  and 
cultivated  the  open  land  in  1916  and  1917. 
In  December  Corbett  leased  to  Toung,  the 
defendant  in  error,  the  turpentine  privilege 
in  the  pine  timber  on  the  land  by  a  lease 
made  privately  and  executed  by  him  as  an 
Individual.  Young  recorded  the  lease,  and 
commenced  to  work  the  timber  under  it 
In  March,  1917,  after  proper  advertisement, 
the  land  was  sold  by  the  administrator,  and 


was  purchased  by  W.  S. 'Booth,  plaintiff  in 
error.  There  was  no  reservation  or  ex- 
ception of  the  turpentine  privilege  in  the  sale 
by  the  administrator.  Young  was  actually 
working  the  timber  for  turpentine  purposes 
at  the  time  of  the  sale  to  Booth,  and  the  lat- 
ter had  actual  knowledge  of  the  execution 
and  existence  of  the  lease.  Booth' brou^t 
suit  against  Young  to  enjoin  him  from  work- 
ing the  timber,  and  on  the  interlocutory  hear- 
ing the  judge  denied  the  injunction. 

That  Corbett's  lease  to  Young  was  void 
as  against  the  estate  is  beyond  question. 
Sapp  V.  Cline,  131  Ga.  433,  436,  eSL  S.  E.  529 ; 
Haden  v.  Sims,  127  Ga.  717,  719,  56  S.  £.  989. 
The  controlling  question,  therefore,  is  wheth- 
er the  sale  by  the  administrator  is  valid  and 
passed  title  to  Booth  to  the  land  and  timber 
growing  thereon.  If  it  is,  the  lease  to  Young 
being  absolutely  void,  the  turpentine  privi- 
lege went  with  the  land,  and  Booth  was  en- 
titled to  an  injunction  under  the  evidence 
submitted  upon  the  hearing.  Section  4185  of 
the  Civil  Code  declares  that  "a  deed  to  lands, 
made  while  the  same  are  held  adversely  to 
the  maker  of  the  deed,  is  not  void."  That 
section  is  the  result  of  legislative  enactment 
(Acts  1859,  p.  24),  and  abolished  the  com- 
mon-law rule  making  void  all  conveyances  of 
land  at  the  time  in  the  adverse  possession  of 
another.  Chapman  v.  Floyd,  68  Ga.  455  (3). 
The  common-law  rule,  as  a  special  rule  ap- 
plicable to  administrator's  sales,  has,  how- 
ever, been  preserved  in  this  state.  Section 
4033  of  the  Code  declares  that  "an  adminis- 
trator cannot  sell  property  held  adversely  to 
the  estate  by  a  third  person;  he  must  first 
recover  possession."  A  deed  made  by  an  ad- 
ministrator to  land,  when  the  same  is  held 
adversely  to  the  estate  by  a  third  person,  Ss 
void.  Heard  v.  Phillips,  101  Ga.  691,  31  S.  E. 
216,  44  L.  R.  A.  369 ;  Hanesley  v.  Bagley,  109 
Ga.  346,  34  S.  S.  584.  While  section  4033  is 
an  exception  to  the  general  rule  of  force  in 
this  state  since  the  act  of  1859,  the  excep- 
tion itself  is  a  survival  of  the  common-law 
rule  of  force  in  this  state  prior  to  the  act  of 
1859.  Downing  Lumber  Co.  v.  Medlin,  136 
Ga.  665,  666,  72  S.  B.  22;  Tucker  v.  McAithur, 
103  Ga.  409,  416,  80  S.  E.  283.  Under  the 
common-law  rule,  a  deed  to  land  executed 
while  the  same  was  held  in  adverse  posses- 
sion by  a  third  person  was  void  for  cham- 
perty. The  object  of  the  provision  contained 
in  section  4033  of  the  Civil  Code  "is  to  pre- 
vent the  administrator  from  sacrificing  the 
value  of  the  property  by  putting  it  up  for 
sale  under  such  circumstances  that  the  pur- 
chaser would  buy  a  lawsuit  along  with  the 
land.  The  law  deems  it  more  expedient  that 
the  administrator  should  first  end  the  law- 
suit himself,  and  then  sell  for  full  value." 
Powell  on  Actions  for  Land,  |  249;  Downing 
Lumber  Co.  v.  Medlln,  supra. 
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Stauding  timber  Is  realty.  Oorbln  t.  Dur- 
den,  126  Ga.  429,  65  S.  B.  30.  And,  If  not  re- 
served, it  passes  with  the  conyeyance  of  the 
land.  Sirmans  v.  Milltown  Lumber  Ck>.,  130 
Ga.  82,  60  S.  E.  267.  Xhe  working  of  timber 
for  turpentine  is  an  act  of  such  a  nature  that 
it  may  amount  to  adverse  possession.  Royall 
V.  Lisl.e's  Lessee,  15  Ga.  545,  60  Am.  Dec. 
712;  Flannery  v.  Hightower,  97  Ga.  592,  25 
S.  B.  371  (3) ;  Roberson  v.  Downing  Co.,  126 
Ga.  175,  177,  54  S.  E.  1020.  The  possession 
of  the  grantee  is  generally,  if  not  always,  ad- 
verse to  the  grantor;  likewise  the  posses- 
sion of  a  lessee  of  growing  timber,  while  sub- 
ordinate to  the  lessor's  title  to  the  land,  is 
nevertheless  adverse  to  the  lessor's  title  to 
the  timber.  In  view  of  the  foregoing  well- 
established  principles,  Young's  possession  of 
the  timber  was  adverse  to  the  estate.  He 
did  not  question  the  estate's  title  to  the  land, 
nor  to  the  trees  growing  upon  the  land.  He 
did  assert  the  right  to  work  the  timber  un- 
der his  lease  for  the  purpose  of  extracting 
turpentine  and  resin  therefrom.  Had  he 
claimed  title  to  the  land  itself,  his  posses- 
sion might  have  ripened  into  a  prescriptive 
title  under  our  Code.  The  reason  of  the  rule 
contained  in  section  4033,  supra,  applies  with 
fall  force  in  this  case.  There  is  evidence  in 
the  record  to  authorize  the  finding  that  the 
purchaser  of  the  land  would  have  given  more 
for  it  if  Young  had  not  been  in  possession  of 
the  timber  under  the  lease  executed  by  Ck>r- 
bett  The  fact  that  Young's  lease  was  void 
as  against  the  estate  is  immaterial.  The 
fact  that  he  claimed  the  right  to  possess  and 
work  the  timber  for  turpentine  purposes,  a 
valuable  right,  and  one  affecting  the  market 
value  of  the  realty  itself,  coupled  with  the 
fact  that  he  was  In  the  adverse  possession  of 
the  timber  actually  working  it  for  turpen- 
tine purposes  at  the  time  of  the  sale  by  the 
administrator,  under  the  lease  from  Gorbett, 
is  the  controlling  consideration.  The  ad- 
ministrator could  not  make  a  valid  convey- 
ance of  the  timber  so  long  as  the  same  was 
thus  held  adversely  to  him  by  Young.  Guth- 
rie ▼.  Bullock,  143  Ga.  17,  84  S.  B.  59.  See 
also  Paschal  v.  Davis,  3  Ga.  256  (3),  where 
it  was  said: 

"Where  an  administratrix,  in  her  indlvidnal 
•capacity,  sold  a  negro  belonging  to  the  estate 
of  an  intestate,  and  delivered  possession  there- 
of to  the  purchaser,  held,  that  the  possession 
of  the  purchaser  was  adverse  to  the  title  of 


the  legal  representative  of  the  intestate's  es- 
tate." 

The  argument  on  behalf  of  the  plaintiff  in 
error  is  impressive,  and  may  be  summarized 
as  follows:  The  lease  to  Young,  if  valid,  con- 
veyed no  legal  estate  or  Interest  in  the  land, 
and,  being  invalid,  is  no  more  than  color  of 
title  to  an  easement  or  license;  the  words 
**held  adversely,"  in  section  4033  of  the  Civil 
Code,  imply  actual,  adverse,  and  exclusive 
possession;  there  can  be  no  such  thing  as  ad- 
verse possession  of  a  mere  right  to  work  the 
trees  for  turpentine;  neither  ejectment  or 
other  form  of  real  action  will  lie  to  "recover 
*  possession**  of  such  right;  and  in  no  event 
is  Young's  possession  adverse  to  the  estate, 
because  under  and  subordinate  to  the  title 
of  the  administrator.  As  we  have  indicated, 
however,  the  lessee  is  not  a  mere  tenant, 
with  the  right  to  use  the  land  and  to  ap- 
propriate its  annual  yield  to  himself.  His 
right,  under  the  lease,  if  valid,  would  in- 
clude, not  merely  the  right  of  occupancy,  hut 
the  right  to  take  from  the  land  something 
which  would  permanently  decrease  its  mar- 
ket value  While  for  many  purposes  his 
lease  may  amount  to  no  more  than  a  mere 
license,  nevertheless  it  granted  to  Young  a 
"turpentine  lease  on  all  turpentine  timbers" 
for  a  term  specified,  on  lands  described,  with 
the  right  **to  have  and  to  hold  said  leased 
lands  for  said  purposes,"  etc.  Whatever  his 
right  may  have  been,  his  possession  was 
actual,  and,  as  we  have  seen,  adverse  to  the 
estate.  While  the  administrator  is  not  bound 
to  quiet  every  adverse  claim  to  the  land  be- 
fore he  can  bring  it  to  sale,  he  must  be  In 
position  at  the  time  of  the  sale  to  deliver  the 
actual  possession  of  it  to  the  purchaser.  So 
long  as  the  adverse  possession  of  another 
makes  it  impossible  for  the  administrator  to 
put  the  purchaser  in  actual  possession,  loss 
to  the  estate  must  result  We  do  not  hold 
that  the  deed  from  the  administrator  to  the 
plaintiff  in  error  is  altogether  void.  Wheth- 
er it  will  operate,  under  the  circumstances  of 
the  case,  as  a  good  conveyance  of  title  to 
land,  we  do  not  decide.  The  decision  is  ex- 
pressly limited  to  a  holding  that  the  deed  to 
the  growing  timber,  under  the  circumstances 
of  the  case,  is  void,  and  that  since  the  plain- 
tiff in  error  did  not  show  title  to  the  timber 
he  was  not  entitled  to  the  injunction  prayed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


888 


09  SOUTHEASTERN  REPORTER 


(Gl. 


(149  Oa.  SO) 

WEBB  et  al.  t.  DEADWTLER  et  aL 

(No.  1184.) 

(Snpreme  Gonrt  of  Georgia.    Jnly  16,  1919.) 

(SyUahuB  Jnf  the  Court.) 

Appeal  and  Error  ^=>1024 (5)— Exceptions, 
Bill  of  ^=»58(2)— Bill  of  Exceptions- 
Time  OF  Service— Waiver— Questions  of 
Fact. 
Civil  Code  1910,  $  6100,  reqairea  that  a  bill 
of  exceptions  be  served  npon  the  opposite  party 
within  ten  days  after  it  is  signed  and  certified. 
Accordingly/  where  a  bill  of  exceptions  was  cer- 
tified on  September  28,  1918,  and  was  served, 
on  the  defendant  in  error  on  October  9,  1918, 
the  bill  of  exceptions  was  not  served  within  the 
time  required  by  law,  and  on  motion  must  be 
dismissed;  counsel  for  defendant  in  error  in 
acknowledging  service  of  the  bill  of  exceptions 
not  having  waived  the  right  to  object  to  the 
sufficiency  of  service,  but  expreasly  stating  in 
such  acknowledgment  that  the  requirements  of 
law  as  to  the  time  within  which  the  foregoing 
bill  of  exceptions  should  be  served  were  not 
waived.  Bumey  v.  Southern  Express  Co.,  144 
Ga.  545,  87  S.  E.  652. 

(a)  Even  if  certain  acts  of  the  attorney  for 
the  defendant  in  error,  relied  on  as  a  promise 
to  waive  service  on  the  day  after  the  last  day 
in  which  service  could  be  made  under  the  law, 
were  sufficient  to  show  such  an  agreement,  there 
was  a  conflict  of  evidence  upon  that  point, which 
this  court  is  without  jurisdiction  to  decide. 

Error  from  Superior  Court,  Elbert  County; 
W.  L.  Hodges,  Judge. 

Proceedings  between  Bl  P.  Webb  and  oth- 
ers and  A«  M.  Deadwyler  and  others.  A 
Judgment  adverse  to  Deadwyler  and  his 
coparties  was  rendered,  and  they  bring  er« 
ror.    Writ  dismissed. 

Geo.  C.  G'rogan,  of  Elberton,  and  John  B. 
Gamble,  of  Athens,  for  plaintiffs  in  error. 

Worley  &  Nail,  of  Elberton,  for  defendants 
in  error. 

HILL,  J.  Writ  of  error  is  dismissed.  All 
the  Justices  concur. 


(149  Ga.  264) 

KEEN  V.  GEORGIA  TRADING  &  DEVEL- 
OPMENT CO.  et  al,    (No.  119a) 

(Supreme  Court  of  Georgia.     July  17,  1919.) 

(ByUabua  tty  the  Oovri.) 
L  Ejectment   ^s»96— Evidence— Possession 

— SUTFICIENCT. 

This  was  an  action  in  ejectment  to  recover 
2^256  acres  of  land,  more  or  less,  known  as 
the  ''Honeygall  tract,''  in  Glynn  county,  and 
mesne  profits.  The  tract  was  described  as 
bounded  on  the  north  by  the  Altamaha  river, 
on  the  east  by  the  "Middleton  lands,"  on  the 


south  by  the  ''Butler  lands,"  and  on  the  west 
by  the  "Speight  and  Hooker  lands."  At  the 
first  term  the  defendants  answered,  asserting 
title  to  two  tracts  described  as  the  "De  Lome 
tract"  and  the  "Spear  and  Bailey  tract,"  lying 
wholly  or  partially  within  the  "HoneygaU  tract,** 
disclaiming  any  claim  of  title  or  right  of  pos- 
session to  any  other  portion  of  the  land  sned 
for.  Both  parties  relied  on  prescriptive  title. 
There  was  evidence  tending  to  prove  the  loca- 
tion and  boundaries  of  the  "Honeygall  tract**  as 
alleged  in  the  petition,  and  possession  sufficient 
to  show  prescriptive  title  in  the  plaintilt.  The 
evidence  did  not,  however,  require  such  a  find- 
ing. There  was  also  evidence  tending  to  show 
possession  by  the  defendants  and  their  predeces- 
sors in  title  to  the  *'De  Lorme  tract**  and  the 
"Spear  and  Bailey  tract*'  for  a  sufficient  length 
of  time  to  ripen  a  prescriptive  title  in  their 
favor.  The  jury  returned  a  verdict  in  favor 
of  the  defendants  for  the  two  tracts  of  land 
claimed  by  them,  and  a  judgment  was  entered 
in  favor  of  the  plaintiff  for  all  the  premises 
described  as  the  "Honeygall  tract,*'  except  the 
tracts  recovered  by  the  defendants,  with  costs. 
The  plaintiff  filed  a  motion  for  new  trial,  whicii 
being  overruled,  he  excepted.  The  court  in  his 
charge  limited  the  plaintiffs  right  to  recover 
upon  his  prescriptive  title,  and  instructed  the 
jury  that  prior  possession  by  the  plaintiff  as 
a  ground  for  recovery  was  not  involved  in  the 
case.  Error  Is  assigned  upon  this  instruction, 
and  it  is  insisted  that  the  plaintiff  was  entitied 
to  recover  upon  proof  of  prior  possession,  and 
alsa  upon  proof  that  his  predecessor  in  title  died 
in  possession  of  the  premises.  Certified  copies 
of  certain  deeds,  under  which  the  defendants 
claimed  possession  for  more  than  seven  years 
prior  to  the  filing  of  the  suit,  were  admitted  in 
evidence  over  the  objection  of  the  plaintiff;  the 
objection  being  that  the  prdiminary  proof  offer- 
ed by  the  defendants  as  a  basis  tor  the  admis- 
sion of  the  copies  was  not  sufficient,  "in  that  it 
failed  to  show  that  any  of  said  alleged  deeds 
had  ever  existed  or  been  properly  executed.** 
This  ruling  of  the  court  was  also  excepted  tow 
HM: 

In  order  for  a  plaintiff  in  ejectment  to  recover 
upon  proof  of  an  nnabandoned  prior  possession 
(no  written  color  of  tiUe  in  the  possessor  be- 
ing riiown),  against  one  who  subsequently  ac- 
quires possession  by  mere  entry  and  without 
any  lawful  right,  the  evidence  must  show  that 
the  possessor  had  actual  possession  of  the  whole 
tract,  or,  if  he  was  in  actual  possession  of  only 
a  part  of  the  tract,  the  evidence  must  so  de- 
fine the  boundaries  of  the  part  that  it  may  be 
described  in  the  verdict.  Ragan  v.  Carter,  145 
Ga.  820,  89  S.  E.  206  a)- 

(a)  The  evidence  failing  to  show  actoal  prior 
possession  of  the  whole  tract,  and  failing  to 
identify  with  any  degree  of  certainty  whatever 
the  boundaries  of  the  tract  actually  possessed 
by  the  plaintiff's  predecessors  in  titie,  a  prima 
facie  case  for  recovery  on  the  theory  of  prior 
possession  was  not  made. 

(b)  The  evidence  did  not  authorise  a  finding 
that  any  of  the  plaintiff's  predecessors  in  titie 
died  in  possession. 

2.  Evidence  ^s»186(6)~Lost  iNBTBxncENTS— 
Certified  Copies— Admissibiijti. 

If  the  original  of  any  properly  registerec' 
deed  is  lost,  destroyed,  or  inaccessible,  and  prinii. 
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facie  proof  of  the  loss,  destruction,  or  inaccessi- 
bility of  the  original  be  shown,  a  certified  copy 
irom  the  registry,  in  die  absence  of  an  affidavit 
oi  forgery,  is  admissible  in  evidence,  and  is  suffi- 
cient to  prove  the  existence,  genuineness,  and 
<;ontents  of  the  deed.  Civ.  Code  1910,  §  5806; 
Eady  v.  Shivey,  40  Ga.  684;  Crummey  v.  Bent- 
ley,  114  Ga.  746,  760,  40  S.  B.  765;  Leggett 
V.  Patterson,  114  Ga.  714,  40  S.  B.  736; 
Hayden  v.  Mitchell,  103  Ga.  431,  435,  30  S. 
E.  287. 

S.  StjmoiEif  or  or  Vkbdiot« 

The  verdict,  which  is  authorized  by  the  evi- 
dence, is  not  too  vagne  and  uncertain  to  support 
the  Judgment.  Assignments  of  error  not  specific- 
ally dealt  with,  in  so  far  as  they  are  sufficient 
in  form  to  raise  any  question  for  decision  by 
this  court,  do  not  show  cause  for  reversaL 

Brror  from  Superior  Court,  Glynn  County; 
J.  P.  Highsmith,  Judge. 

Action  in  ejectment  by  C.  T.  Keen  against 
the  Georgia  Trading  &  Development  Com- 
pany and  others.  Judgment  for  defendants 
for  part  of  the  premises,  a  motion  for  new 
trial  was  denied,  and  plaintiff  brings  error. 
Affirmed. 

B.  H.  Williams,  of  Brunswick,  for  plaintiff 
In  error. 

C.  B.  Ccmyers  and  Bennet,  Twitty  &  Reese^ 
all  of  Brunswick,  for  defendants  in  error. 

GBORGB,  J.  Judgment  affirmed.  All  ttie 
Justices  concur. 


<24  Oa.  App.  69) 

SAVANNAH  ELECTRIC  CO.  v.  PALCONB. 

(No.  10448.) 

<Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  16, 1919.) 

(SyUahuB  Iv  <^  Court,) 

SurjTiciEivoT  or  Pbtitiok. 

The  court  did  not  err  in  overruling  the 
general  demurrer,  and  certain  grounds  of  the 
special  demnrrer,  to  the  petition  as  finally 
amended. 

Ehrror  from  City  Court  of  Savannah; 
Davis  Freeman,  Judge. 

Snit  by  Dominlck  Falcone  against  the 
Savannah  Electric  Company.  General  and 
special  demurrers  to  the  petition  were  over^ 
ruled,  and  defendant  brings  error.    Affirmed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error. 

F.  P.  Mclntire  and  M.  H.  Bernstein,  both 
of  Savannah,  for  defendant  in  eror. 

BROTLES,  P.  J.    Judgment  afiOrmed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concur. 


(24  Ga.  App.  136) 
MITCHELL  V.  STATB.    (No.  10564.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  22,  1919.) 

(SyUabw  5y  the  Court.) 

1.  Cbiuiiial  Law  ^=»828  —  Evidence  —  In- 
STBUGTioNS— Confession  of  Guilt. 

In  the  absence  of  a  timely  written  request 
therefor,  it  was  not  error  for  the  trial  judge 
to  fail  to  charge  the  law  relative  to  the  weight 
to  be  given  to  confessions  of  guilt 

2.  SXTFFICIXNCT  OV   EVIDENCE. 

The  evidence  authorised  the  verdict. 

Error  from  Superior  Court,  Randolph 
County ;  W.  O.  Worrill,  Judge. 

Major  Mitch^  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Chas.  W.  Worrill,  of  Outhbert,  for  plaintiff 
in  error. 

B.  T.  CSasteUow,  SoL  Gen.,  of  C^thbert,  and 
R.  R.  Arnold,  of  Atlanta,  for  the  State. 

STBPHENS,  J.    Judgment  affirmed. 


BROYLBS,  P.  J.,  and  BLOODWORTH,  J. 
concur. 


m  Gft.  App.  109) 

CARLISLE  V.  ILLINOIS  CENT.  R.  CO. 

(No.  1(»91.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

July  17,  1919.) 

(8vUabu9  by  the  Court.) 

Sebviob  of  Process. 

This  case  is  controlled  by  the  decision  of  the 
Supreme  (>ourt  in  the  case  of  De  Bow  v.  Vicks- 
burg  &  Shreveport  Railroad  Co.,'  98  S.  E.  881, 
on  the  question  of  service  of  process  upon  the 
eommerdal  agent  of  the  Illinois  (Central  Rail- 
road Company,  a  nonresident  railroad  company 
with  no  line  of  railroad  in  the  state  of  Georgia. 
Under  the  evidence  the  court  did  not  err,  in  di* 
reeting  a  verdict  in  favor  of  the  defendant^  on 
the  traverse  of  service. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Proceedings  between  J.  A.  Ourllsle  and  the 
Illinois  Central  Railroad  Company.  Deter- 
mination adverse  to  Carlisle  was  rendered, 
and  he  brings  error.    Affirmed. 

Neufville  &  Neuf vlUe,  of  Atlanta,  for  plain- 
tiff In  error. 

Littte,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 
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(24  Ga.  App.  144) 

HOWABD   T.   STATE.      (No.   10603.) 

(Ck>urt  of  Appeals  of  Georc^ia,  Division  No.  2. 

July  28, 1919.) 

{Byllabus  ly  the  Court,) 

SUFFICIENCT  OF  BVIDENCE. 

In  this  case  the  record  discloses  no  evi- 
dence which  authorized  the  defendant's  convic- 
tion of  the  offense  of  burglary,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Whitfield 
County;  M.  O.  Tarver,  Judge. 

T.  F.  Howard  was  convicted  of  burglary, 
and  he  brings  error.    Reversed. 

W.  E.  Mann,  Gordon  Mann,  Geo.  G.  Grenn, 
and  R.  H.  House,  all  of  Dalton,  for  plaintiff 
In  error. 

Joe  M.  Lang,  SoL  Gen.,  Of  Calhoun,  for 
the  State. 

BROYI/BS,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  STEPHENS,  JJ., 
concur. 


(24  Ga.  App.  157) 
STRICKLAND  v.  STATE.     (No.  10561.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  28,  1919.) 

(Byllabus  by  the  Court,) 

1.  Cbiminal   Law   0=»1141(2)— Appeal  and 

EbBOB—- BUBDElf   OF  SHOWING   EBBOB. 

In  this  case  a  verdict  and  Judgment  were 
rendered,  but  no  motion  for  a  new  trial  was 
made.  The  burden,  therefore,  is  upon  the  plain* 
tiff  in  error  to  show  that  the  alleged  errors  of 
omission  in  the  charge  of  the  court,  complained 
of  in  the  bill  of  exceptions,  were  necessarily 
controlling  upon  the  verdict  and  judgment.  C%v« 
11  Code  1910,  f  6144. 

2.  Cbihinal  Law  ^=»828  —  Instbuctign  — 

CntOUUSTANTIAL    EVIDBNOB— WbITTEN     RE- 
QUESTS. 

The  conviction  of  the  defendant  did  not  de- 
pend wholly  upon  circumstantial  evidence,  and 
therefore  the  court  did  not  err,  in  the  absence 
of  a  timely  and  appropriate  written  request,  in 
failing  to  charge  the  law  of  circumstantial  ev- 
idence. 

8.  Instbugtionb  of  Coitbt. 

The  second  assignment  of  error,  based  upon 
the  failure  of  the  court  to  charge  a  certain  the- 
ory, in  the  light  of  the  qualifying  note  of  the 
trial  judge  and  of  the  entire  charge,  is  without 
merit. 

4.  Cbihinal  Law  ^=»828  —  Instbuotions  — 
Wbitten  Requests. 
The  court  did  not  err  in  failing  to  charge. 
In  the  absence  of  a  timely  and  appropriate  writ- 


ten request,  that  if  the  defendant  unlawfully 
pointed  and  snapped  a  pistol  at  the  prosecutor, 
but  in  doing  so  did  not  intend  to  kill  him,  the 
jury  would  not  be  warranted  in  convicting  him 
of  assault  with  intent  to  murder,  but  would  be 
warranted  in  convicting  him  of  pointing  a  pis- 
tol at  another,  which  is  a  misdemeanor.  The 
judge  correctiy  charged  the  law  of  assault  with 
intent  to  murder,  including,  of  course,  the  spe- 
cific intent  to  kill,  and  the  jury,  by  returning 
a  verdict  of  assault  with  intent  to  murder,  nec- 
essarily found  that  the  defendant  had  sudi  in* 
tent.  Furthermore,  the  theory  that  the  defend- 
ant, in  assaulting  the  prosecutor  with  a  dead- 
ly weapon,  did  not  intend  to  kill  him,  was  rais- 
ed solely  by  the  defendant's  statement,  and  it 
is  wellHiettled  law  that  under  such  circum- 
stances the  judge  is  not  required  to  charge  upoa 
their  theory,  unless  a  request  therefor  has  been 
presented. 

5.  Assault  with  Intent  to  Kiix—Instbuo- 

TI0N8. 

Under  the  immediately  preceding  ruling  and 
the  facts  of  the  case,  the  court  did  not  err,  in 
the  absence  of  a  timely  and  appropriate  writ- 
ten request,  in  failing  to  charge  at  all  upon  the 
offense  of  pointing  a  pistol  at  another. 

6.  CBIMINAL  Law  ^=S>828  — SELF-DSFENSB- 
lNSTBUCIIilON—WBITTEN  Requests. 

The  court  did  not  err,  in  the  absence  of  a 
timely  and  appropriate  written  request,  in  fail> 
ing  to  charge  the  jury  that,  if  they  believed  tlie 
defendant  pointed  the  pistol  and  snapped  it  at 
the  prosecutor  in  self-defense,  he  should  be  ac- 
quitted. The  theory  of  self-defense,  if  raised  at 
all,  was  raised  solely  by  the  defendant's  state- 
ment, and  it  is  well-settled  law  that  under  such 
circumstances  the  court  is  not  required  to  in- 
struct the  jury  thereon,  in  the  absence  of  a  time- 
ly and  appropriate  written  request  to  do  so. 

7.  Cbiminal  Law  ^s»1063(4)~Appeai.  and 
Ebbob— Motion  fob  New  Tbial— Necessttt 
— Sufficiency  of  Evidence. 

No  motion  for  a  new  trial  having  been  nude 
in  this  case,  the  question  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  cannot 
be  passed  upon.  Mackin  v.  Blalock,  133  Ga. 
550,  66  S.  E.  265,  134  Am.  St  Rep.  220  (4). 

Error  from  Superior  Court,  Early  Coonty; 
W.  C.  Worrlll,  Jndge. 

H.  L.  Strickland  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

A.  H.  Gray  and  Lb  M.  Rambo,  both  of 
Blakely,  for  plaintiff  In  error. 

B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert,  an4 
R.  R.  Arnold,  of  Atlanta,  for  the  State. 

BROYLE^S,  P.  J.    Judgment  affirmed. 

BLOODWORTH,  J^  concars. 

STEPHENS,  J.  I  concur  In  the  Judgment 
of  affirmance  upon  all  of  the  grounds,  but 
cannot  agree  to  all  of  the  reasoning  In  para- 
graph  four. 
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(24  Oa.  App.  140 

THOMPSON  T.  STATD.    (No.  10697.) 

<Coiirt  of  Appeals  of  Georgia,  Diyiaion  No.'  2. 

July  23,  1919.) 

(SyUdbu9  hy  the  Court) 

1.   SUFFTOIENCT  OF  InSTBUGTIONS. 

When  read  In  connection  with  the  remainder 
of  the  charge  of  the  court,  the  excerpts  com- 
plained of  in  the  first  and  second  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  are  not 
erroneons. 

2.  Homicide  ^=9340(4)— Appeal  and  Ebbob 
— Rbvibw— Habmless  Ebbob.' 

The  instruction  of  the  trial  judge  upon  the 
subject  of  murder,  upon  which  error  is  assigned 
in  the  third  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  did  not  injuriously  af- 
fect the  accused,  since  the  verdict  was  for  toI- 
iintary  manslaughter.  Goss  v.  State,  14  Ga. 
App.  402,  81  S.  B.  247(2) ;  Taison  t.  State,  13 
Ga.  App.  180,  79  S.  E.  39(4);  Franklin  t. 
State,  15  Ga.  App.  349,  83  S.  E.  196(2);  Deal 
T.  State,  18  Ga.  App.  70,  88  S.  E.  902(1). 

3.   SUFFIOIKWOT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
judge,  and  the  judgment  is  affirmed. 

« 

Error  from  Superior  Ck>urt,  Glascock 
0>iuity;  B.  F.  Walker,  Judge. 

Lovett  Thompson  was  convicted  of  man- 
slaughter, and  he  brings  error.    Affirmed. 

J.  G.  Newsome,  of  Gibson,  and  M.  U  Felts, 
of  Warrenton,  for  plaintiff  in  error. 

B.  0.  Norman,  SoL  Gen.,  of  Washington, 
Ga..  for  the  State. 

BIX)ODWORTH,  J.    Affirmed. 

BROTIiES,  P.  J.,  and  STEPHENS,  J^ 
•concur. 


(24  Ga.  App.  143) 

PRESLEY  ▼.  STATB.  (No.  10689.) 

-(Oourt  of  Appeals  of  (Georgia,  Division  No.  2. 

July  23,  1919.) 

(Syllabua  hy  the  Court.) 

Appeal  and  EIbbob  ^=»1006(2)  —  Review  — 
SuinciENOT  of  Evidence. 

"In  this  case  the  motion  for  a  new  trial 
contained  only  the  nsnal  general  grounds. 
There  was  some  slight  evidence  authorizing  the 
verdict;  and  the  verdict  having  been  approved 
\sy  the  trial  judge,  under  the  repeated  and  uni- 
form rulings  of  this  court  and  of  the  Supreme 
Court  a  reviewing  court  is  powerless  to  inter- 
fere. When'  the  verdict  is  apparently  decidedly 
against  the  weight  of  evidence,  the  trial  judge 
has  a  wide  discretion  as  to  granting  or  refusing 
a  new  trial;  but  whenever  there  is  any  evi- 
dence, however  slight,  to  support  a  verdict  which 
4ias  been  approved  by  the  trial  judge,  this  court 


is  absolutely  without  anfhoiity  to  control  the 
judgment  of  the  trial  court"  Bradham  v. 
State,  21  Ga.  App.  510,  94  S.  E.  618»  and  cita- 
tions. Smith  ▼.  State,  91  Ga.  188,  17  S.  E.  68 

a). 

Error  from  Superior  Conrt,  CHlnch  Conn* 
ty;  J.  L  Summerall,  Judge. 

Proceedings  between  Nellie  Presley  and  the 
State.  A  decision  adverse  to  Nellie  Presley 
was  rendered,  and  she  brings  error.   Affirmed. 

W.  T.  Dlckerson,  of  Pearson,  for  plaintiff 
in  error. 

A.  B.  Spence,  SoL  Gen.,  of  Waycross,  for 
the  State. 

BLOODWORTH,   J.     Judgm^t   affirmed. 

BROYLES,  P.  J.,  and  STEPHENS,  J.,  con- 
car. 


(24  Oa.  App.  100) 
O'NEAL  T.  STATE.    (No.  10681.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  23,  1919.) 

(ByUahua  by  t?^e  Court,) 

1.  Demubbsr— Accusation. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  accusation. 

2.  GBiiaiVAL  Law  ^s»753(1)— Dibbgtxoh  of 
Yebdiot— Refusal. 

It  is  never  error  to  refuse  to  direct  a  ver- 
dict. 

3.  Testimony— Admission— Pbopbdctt. 

The  court  did  not  err  in  admitting  the  tes- 
timony of  witnesses  for  the  state,  as  complained 
of  in  the  seventh  paragraph  of  the  petition  for 
certiorari,  that  the  articles  found  in  the  defend- 
ant's house  were  the  property  of  the  Pullman 
Gompany. 

4.  Chaboe— Labcent— Rbabonablb  Doubt. 

The  charge  of  the  court  suffidentiy  instruct- 
ed the  jury  upon  the  law  of  simple  larceny,  and 
upon  the  subject  of  reasonable  doubt 

6.  Gbiminal    Law    ^s>108(1)  —  Recbivino 
Stolen  Goods  «=»2— Venue— Pboof—Suf- 

nCIENOT. 

Upon  the  trial  of  one  for  knowingly  receiv- 
ing stolen  goods,  where  the  indictment  charges 
that  the  principal  thief  is  unknown  to  the  grand 
jury,  so  that  he  cannot  be  caught  and  convicted, 
it  is  not  necessary  for  the  state  to  show  that  the 
theft  occurred  in  the  county  of  the  trial.  It 
is  sufficient  if  it  be  shown  that  the  "knowingly 
receiving"  was  done  in  that  county.  licette  v. 
State,  75  Ga.  263. 

(a)  Since  August  1,  1918,  it  is  not  even  nec- 
essary to  show  that  the  property  was  stolen  in 
this  state.  Act  of  the  General  Assembly  ap- 
proved August  1,  1918  (Ga.  Laws  1918,  p.  272). 
Under  this  ruling  the  trial  judge  did  not  err 
in  charging  as  complained  of  in  the  eleventh* 
paragraph  of  the  petition  for  certiorari. 
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6.  AfiifliGmaBNTS  of  Bbbob— Sutvicienct. 

Under  the  facts  of  the  case  the  other  special 
assignments  of  error  it  the  petition  for  certi- 
orari are  without  any  substantial  merit. 

7.  Cbiminal  Law  ^s»1134(8)  —  Receiving 
Stolen  Goods  ^=>8(3)  —  Cobpus  Delicti  — 
glbcumstantial  evidence  —  presentation 
OF  Grounds  of  Review— Venue. 

It  is  well  settled  that  the  corpus  delicti  can 
be  proved  by  circumstantial  evidence.  In  this 
case  the  evidence,  aldiough  circumstantial,  was 
sufficient  to  authorize  the  jury  to  find  that  the 
property  of  the  Pullman  Company  found  in  the 
defendant's  possession  had  been  stolen  from  the 
company  by  certain  Pullman  car  porters  who 
roomed  in  the  defendant's  house,  and  that  the 
defendant  "knowingly  received"  t^is  stolen  prop- 
erty in  Fulton  county,  Ga.,  and  that  the  oftense 
was  not  barred  by  the  statute  of  limitations. 

(a)  Moreover,  the  point  that  the  venue  was 
not  proved  by  the  evidence  was  not  raised  in 
the  trial  court,  or  in  the  petition  for  certiorari, 
except  by  a  motion  to  direct  a  verdict  for  the 
defendant  on  that  and  other  grounds,  which 
motion  was  refused  by  the  court.  A  refusal  to 
direct  a  verdict  is  never  error,  and  when  this 
court  holds  (as  it  must)  that  the  exception  to 
the  refusal  to  direct  a  verdict  is  without  merit, 
the  grounds  upon  which  the  motion  to  direct  a 
verdict  were  made  necessarily  fall  with  the  ex- 
ception. As  the  question  of  venue  was  not  oth- 
erwise raised  in  the  case,  that  question  cannot 
be  ccmsidered  by  this  court.  Park's  Ann.  Pen. 
Gode,  f  792a. 

8.  Overruling  Cebtiorabi— Pbopriett. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Julius  O'Neal  was  convicted  of  knowingly 
receiving  stolen  goods,  and  brings  error.  Af- 
flrmed. 

Loundes  Calhoun,  of  Atlanta,  for  plaintiff 
In  error. 

Jno.  A.  Boykin,  Sol.  Gen.,  EL  A.  Stephens, 
and  Lowry  Arnold,  Sol.,  all  of  Atlanta,  for 
the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  STEPHENS,  JJ.,  con- 
cur. 

(24  Oa.  App.  109) 
HAMILTON  V.  KETTLES.    (No.  10227.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  17,  1019.) 

(8yllahu$  ly  the  Court.) 

1.  GUABDL^N  AND   WaRD  ^=3>1S(4)->APP0INT- 

ment  of  Guabdzan— Evidence— Deathbed 
Requests. 

The  issue  in  tikis  case  being  as  to  the  ap- 
pointment of  one  of  two  applicants  as  guardian 
of  the  person  of  a  minor,  the  court  did  not  err 
in  admitting  in  evidence  a  provision  of  a  will, 
executed  by  the  mother  of  the  minor  shortly 


prior  to  her  death,  in  which  the  defendant  in 
error  was  selected  as  trustee  or  guardian  of  the 
property  of  her  child,  since  this  was  a  proper 
circumstance  for  the  consideration  of  the  jury 
in  determining  the  question  of  guardianship^ 
"The  request  of  the  parent  of  an  infant,  on  his 
deathbed,  *  ^  *  is  a  proper  drcumstanoe  t» 
be  considered  by  tiie  jury,  and,  all  other  things 
being  equal,  sufficient  to  turn  the  scale."  Wat- 
son V.  Wamock,  31  Ga.  716.  See,  also,  Church- 
ill V.  Jackson,  132  Chi.  670,  64  S.  E.  691,  49  I«. 
R.  A.  (N.  S.)  875,  Ann.  Cas.  1913E,  1208. 

2.  GUABDIAN  AND  WABD  «S»13(4)— APPOINT- 
MENT  OF  GUABDIAN  —  BVIDBNGB  ^  RkLE- 
▼ANOT. 

The  testimony  of  the  defendant  in  error  that* 
"as  trustee  and  guardian  of  this  boy,  I  have 
taken  possession  of  his  property;  I  am  acquaint- 
ed with  the  Idnd  of  property  he  has;  tiie  in- 
come from  the  property  of  this  child  right  now 
is  $18.50  per  month,  that  will  be  ample  for  the 
support  of  this  boy  with  me**— was  not  objec- 
tionable as  being  Irrelevant  and  immaterial, 
since  It  tended  to  show  what  property  was  held 
in  trust  for  the  minor,  and  the  circumstances  oC 
the  diild  were  to  be  considered  by  the  jury,  ■• 
wen  as  tiie  circumstances  of  the  applicants, 

3.  Appointiibnt  of  Guaboian. 

The  charge  of  the  court,  when  considered  as 
a  whole,  being  a  fair  and  concise  statement  of 
the  law  applicable  to  the  facts  In  the  case,  and 
there  being  evidence  to  authorize  the  verdict  re- 
turned, the  judgment  of  the  lower  court  in  over- 
ruling the  motion  for  a  new  trial  is  affirmed. 

Error  from  Superior  Court,  Whitfield  Comi- 
ty; M.  0.  Tarver,  Judge. 

Proceeding  between  W.  M.  Hamilton  and 
L.  B.  Kettles.  A  decision  adrerse  to  Hamilton 
was  rendered,  and  he  brings  error.    Affirmed. 

Maddoz,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error. 

R.  H.  House  and  F.  K.  McCutchen,  both  of 
Dalton,  for  defendant  in  error. 

LUKE,  J.    Affirmed. 

JENKINS,  J.,  concurs.  WADE,  0.  J.,  not 
presiding. 

(24  Oa.  App.  US) 
ORR  T.  STATE.     (No.  10568.) 

(Court  of  Appeals  of  Georgia,  Divisicm  No.  2. 

July  23,  1910.) 

(SyUabus  ly  the  Court.) 
1.  CsnoNAi^  Law    ^=>829(21)— iNSTBUonoiva 

—  RBQUESTB  CoVBBSD  —  VOLUNTABT  MaJV* 
SLAUGHTER. 

The  trial  judge  having  given  in  diarge  to 
the  jury  the  substance  of  section  114  of  the 
Penal  Code  of  1910,  and  having  charged, 
'^Should  you  find  that  the  defendant,  •  *  • 
with  a  Imife,  cut  and  stabbed  Will  Davis,  if  you 
do  not  believe  that  he  intended  to  kUl,  but  in* 
tended  to  inflict  an  injury  upon  Will  Davis  less 
than  death,  you  would  not  be  warranted  in  find- 
ing the  defendant  guilty  of  assault  with  intent 


^ss>For  other  oaiaa  ice  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  ImSexec 


Oa)  JONES  ▼.  STATS 

C99  as.) 

to  murder,  bot  would  be  wftrranted  in  finding* 
him  guilty  of  atabbing,"  and,  the  jury  having 
been  fully  and  elearly  instructed  under  what 
circumstances  they  would  be  authorized  to  find 
the  defendant  guilty  of  stabbing,  it  was  not 
error  requiring  the  grant  of  a  new  trial  '*that 
the  judge  failed  to  charge  the  jury  on  voluntary 
manslaughter." 


2.  CBiHiifAL  Law    ^=»560,  815(1)— Instbtto- 

TXCNB—S  UFFICIKWCY     OF     EVIDENCK—LEQAXt 
PBIN0IFLS8. 

The  judge  diarged  the  jury  that  "absolute 
mathematictd  certainty  is  not  attainable  in  le- 
gal iuTestigations,  but  moral  and  reasonable 
certainty  of  guilt  meets  the  requirements  of 
the  law."  This  is  a  correct  statement  of  the 
law  (Bone  t.  State,  102  Ga.  890,  80  S.  B.  '846), 
and  "a  charge  embracing  an  abstractly  correct 
and  pertinent  principle  of  law  is  not  rendered 
erroneous  by  a  failure  to  charge  some  other  le- 
gal principle  applicable  to  the  case."  Smith  ▼. 
Brinson,  145  Ga,  407,  80  S.  B.  363  (2) ;  Willis 
T.  Hudspeth,  145  Ga.  438,  80  S.  B.  427  (3); 
Bumey  v.  State,  22  Ga.  App.  624,  97  S.  D.  85 
(4),  and  cases  cited. 

8.  Cbxminal  Law    ^=»1129(8)— Appbal  aiid 
EsBOB— Spbcifigations  of  Bbbob. 

"A  complaint  that  the  verdict  is  contrary 
to  the  charge  of  the  court  Is  merely  a  variation 
of  the  general  ground  that  the  verdict  is  con- 
trary to  law,  and  presents  no  question  for  re- 
view. McKelvin  v.  State.  17  Ga.  App.  413.  87 
a  B.  150,  and  citations" ;  Wakefield  v.  Lee,  18 
Ga.  App.  648,  90  S.  B.  224  (8);  Brannan  v. 
McWiUiams,  146  Ga.  528,  91  S.  B.  772  (4). 

4.  Sufficiency  of  Bvidbngb. 

The  evidence  authorised  the  verdict,  and  no 
error  of  law  was  committed. 

ETrror  from  Superior  Court,  Bandolph 
Ctounty;  W.  O.  Worrill,  Judge. 

Jim  Orr  was  convicted  of  an  offense,  and 
he  brings  error.   Affirmed. 

Chas.  W.  Worrill,  of  Cuthbert,  for  plain- 
tiff in  error. 

B.  T.  Castellow,  SoL  Gen.,  of  Cuthbert,  and 
R.  R.  Arnold,  of  Atlanta,  for  defendant  in 
error. 

BLOODWORTH,  J.     Judgment  afBrmed. 

BROTLBS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur* 


(24  Ga.  App.  86) 
CHAPMAN  V.  GRIZZARD.     (No.  10085.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  17,  1919.) 

(SvUaJtm  5y  the  OourL) 
BxFUBAi.  OF  New  Tbiai.. 

The  various  exceptions  to  the  charge  of  the 
court  are  without  substantial  merit,  there  was 
evidence  to  authorize  the  verdict  returned,  and 
the  trial  Judge  did  not  err  in  overruling  the 
motion  for  a  new  triaL 
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Brror  flnbm  City  Court  of  Oarvollton; 
James  Beall,  Judge. 

Proceeding  between  C.  H.  Chapman  and 
W.  A.  Grizzard.  A  determination  adverse  to 
Chapman  was  rendered,  and  he  brings  error. 
AflSnned. 


Winfleld  P.  Jones,  of  Atlanta,  and  Raymond 
Robinson,  of  Carrollton,  for  plaintlif  in  error. 

Buford  Boykln,  of  Carrollton,  for  defend- 
ant in  error. 

WADB,  C.  J.   Judgment  afBrmed. 

JENKINS  and  LUKE,  JJ.,  concur. 


(24  Oa.  App.  129) 
JONES  V.  STATE.    (No.  10506.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  2%  1919.) 

(BvUahui  hy  the  Oowrt,) 

1.  Criminal  Law  ^=»772(2)— Instbuotionb— 

LANOUAGB  of  STATnTB--DEFINITION  OF  OF- 
FENSE. 

Where  the  trial  Judge  in  his  charge  to  the 
jury,  in  a  criminal  case,  properly  defines  the 
offense  with  which  the  defendant  stands  charged, 
it  is  not  error  to  fail  to  define  such  offense  in 
the  precise  language  of  the  Penal  Code. 

2.  Criminal  Law  ^=s>797— Instbuctions— 
Recommendations  of  Jubt. 

The  defendant  was  charged  with  a  felony, 
the  punishment  for  which  may,  on  recommenda- 
tion by  the  Jury  when  approved  by  the  trial 
judge,  be  as  for  a  misdemeanor.  The  trial  Judge 
fully  instructed  the  jury  that,  in  the  event  of 
the  defendant's  conviction,  should  they  recom- 
mend that  he  be  punished  as  for  a  misdemeanor, 
this  recommendation  would  be  carried  out  only 
in  the  discretion  of  the  trial  judge.  The  charge 
was  not  error  as  being  confusing  in  this  re- 
spect, as  aet  out  in  the  fifth  ground  of  the  mo- 
tion for  a  new  trial. 

8.  Criminal  Law  ^s>805(1)— Instbuotions— 
Effect  on  Corbect  Charge  Given  on 
Failure  to  Give  Other  Chabgeb. 

The  jury  was  fully  instructed  as  to  the  de- 
gree of  proof  required  to  convict  defendant  as 
principal  In  the  second  degree,  and  the  trial 
judge  did  not  err  in  failing  to  charge  as  set  out 
in  the  sixth  ground  of  the  motion  for  a  new 
triaL  Moreover,  the  charge  given  was  a  cor- 
rect statement  of  the  law.  '*A  correct  state- 
ment of  law  embraced  In  a  charge  to  the  jury  is 
not  erroneous  because  the  court  failed,  in  the 
same  connection,  to  give  to  the  jury  other  ap- 
propriate instructlonB."  Hill  v.  State,  18  Ga. 
App.  259,  80  S.  B.  351;  Lucas  v.  State,  110 
Ga.  756,  86  S.  B.  87;  Conley  v.  State,  21  Ga. 
App.  134,  94  S.  B.  261. 

4.  Instructions  in  Cbiminal  Casks. 

The  trial  judge  did  not  err  in  charging  the 
jury  as  to  the  degree  of  proof  necessary  to  con- 
vict upon  circumstantial  evidence. 
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5.  Obiminal  Law  ^=»780(12)— Abotjiobiit  of 
Counsel—Action  of  Goubt. 

Where  the  Solicitor  General,  in  his  arg:n- 
ment  to  the  jury,  stated  that  he  had  "run  down 
a  gtmg  of  thieves  who  had  been  stealing  auto- 
mobiles," that  the  defendant  was  "a  thug  and 
a  thief,"  and  afterwards  stated  in  the  presence 
of  the  jury  that  such  remarks  were  improper, 
and  where  the  trial  judge  instructed  the  jury 
that  such  remarks  were  improper  and  should 
not  be  considered  by  them,  and  that  the  jury 
should  try  the  case  on  the  evidence,  there  was 
no  error  in  failing  to  declare  a  mistrial  upon  the 
ground  tiiat  such  remarks  were  Improper  and 
prejudidaL 

6.  Abandonment  of  Gbottnds  of  Ebbob  in 
Motion  fob  New  Tbial. 

The  remaining  special  grounds  of  the  mo- 
tion for  new  trial,  not  being  argued  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  are  treated 
by  this  court  as  abandoned* 

7.  Sufficibnot  of  Evidence. 

The  evidence  authorizes  the  verdict,  which 
has  the  approval  of  the  trial  judge. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

John  Jones  was  convicted  of  an  ofTense, 
and  he  brings  error.   Affirmed. 

Hubert  F.  Rawls,  of  Macon,  for  plaintiff  in 
error. 

C.  H.  Oarrett,  SoL  Gen.,  pro  tem.,  of  Ma- 
con, for  the  State. 

STEPHENS,  J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(24  Ga.  App.  180) 

GIBBONS  V.  STATE.    (No.  10616.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  22,  1919.) 

(ByUabui  hff  the  Court.) 

1.  Cbiminaii  Law  ^3»1169(1)— Appeal  and 
E^BOB— Review— Habmuess  Ebbob. 
Where  in  a  criminal  case  the  defendant's 
guilt  was  clearly  and  positively  established  by 
legal  and  competent  testimony  of  unimpeached 
witnesses,  the  admission  of  hearsay  testimony 
from  another  witness,  even  as  to  a  material 
fact,  was  not  prejudicial  to  the  defendant,  when 
its  exclusion  could  not  have  produced  a  different 
verdict  The  admission  of  such  evidence  was 
harmless,  and  affords  no  ground  for  a  new  trial. 

2.   SUFPICIENCT  OF  EVIDENCE. 

The  verdict  is  supported  by  the  evidence. 

E3rror  from  Superior  Court,  Floyd  0>unty; 
Moses  Wright,  Judge. 

Tim  Gibbons  was  convicted  of  an  offense, 
and  be  brings  error.   Affirmed. 


W.  B.  Mebane,  of  Rome^  for  plaintiff  la 
error. 

C  H.  Porter,  SoL  Gren.,  of  Rome^  fac  tbe 
State. 

STEPHENS,  J.    Judgment  affbrmed. 

BROTLWFJ,  P.  J.,  and  BLOOD WORTEt  J^ 
concur. 


(24  Oa.  App.  U7) 
LEE  V.  STATE.     (No.  10285.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  23,  1919.) 

(ByUabua  hy  the  OourL) 
HoHiciDB   ^3»332(1)  —  Appeai.  akd  Ebbob 

— SUTFICIENCT  OF  EVIDENCE. 

The  evidence,  taken  in  connection  with  the 
defendant's  atatement,  was  sufficient  to  author- 
ize the  jury  to  find  a  verdict  of  voluntary  man- 
slaughter. The  verdict,  having  been  approved 
by  the  trial  judge,  will  not  be  disturbed. 

Error  from  Superior  Ck>urt,  Walton  Coun- 
ty; A.  J.  Ck)bb,  Judge. 

Robert  Lee  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Affirmed. 

Rogers  &  Knox,  of  Covington,  and  Orrin 
Roberts,  of  Monroe,  for  plaintiit  in  error. 

W.  O.  Dean,  SoL  Gen.,  of  Monroe,  for  the 
State. 

STEPHENS,  J.     Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 

concur. 


(24  Ga.  App.  U7) 
W.  T.  MARTIN  &  SON  v.  HARRISON. 

(No.  10435.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  22,  1919.) 

(ByUdhuM  hy  i\9  Cowrt.) 

1.  Sales  ^3»113— Rescission. 

The  purchaser  of  a  horse  or  mule  is  not  en- 
titled to  a  rescission  of  the  trade  unless  he 
shows,  among  other  things,  actual  fraud  on  tlie 
part  of  the  vendor,  or  unless  he  shows,  amon^ 
other  things,  a  special  agreement  between  the 
parties,  as  a  part  of  the  contract,  that  if  the 
animal  proved  to  be  unsound,  the  purchaser 
should  have  the  ri^t  to  return  it  to  the  ven- 
dor and  rescind  the  trade.  Stovfdl  v.  McBray- 
er,  20  Ga.  App.  98,  92  S.  E.  613. 

2.  Rescission  of  Sales. 

Under  the  above  rulings  and  the  facts  of  the 
instant  case,  the  plaintiff  in  the  lower  court,  the 
purchaser  of  the  mule,  was  not  entitled  to  a 
rescission  of  the  trade,  and  the  court  did  not 
err  in  awarding  a  nonsuit. 

3.  Appeal  and  Eebob  ^s>1041(2>— Review^ 
Habmless  Ebbob. 

Under  all  the  particular  facts  of  this  caset 
it  is  immaterial  whether  tiie  court  erred  In 
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allowing  the  proffered  amendment  to  the  peti- 
tion. The  original  petition  set  oat,  in  substance, 
that  the  plaintiff  was  entitled  to  a  rescission  of 
the  trade  because  of  actual  fraud  on  the  part 
of  the  defendant.  The  proffered  amendment  set 
out,  in  substance,  that  the  plaintiff  was  entitled 
to  a  rescission  of  the  tirade  (irrespective  of  ac- 
tual fraud  on  the  part  of  the  defendant)  because 
of  an  agreement  entered  into  by  the  parties,  as 
a  part  of  the  contract,  that  if  the  mule  proved 
to  be  unsound,  the  plaintiff  would  have  the 
right  to  return  it  and  rescind  the  trade.  It  ap- 
pears from  the  bill  of  exceptions  that  tiie 
amendment  was  offered  after  all  the  evidence 
for  the  plaintiff  had  been  presented,  and  it  is 
alleged  tiierein  that  the  amendment  "was  ger- 
mane and  adjusted  to  the  facts  as  developed  by 
the  testimony  in  said  case."  This  allegation  is 
not  "adjusted  to  the  facts  as  developed  by  the 
testimony."  If  the  amendment  had  been  al- 
lowed, it  would  not  have  been  supported  by  the 
evidence  adduced,  and  a  nonsuit  would  still  have 
been  proper. 

£^ror  from  City  Court  of  Hall  Gounty;  A. 
O.  Wheeler,  Judge. 

Action  by  W.  T.  Martin  &  Son  against  A. 
O.  Harrison.  A  nonsuit  was  awarded,  and 
plaintiffs  bring  error.    Affirmed. 

B.  P.  Galllard,  Jr.,  of  Gainesville,  for  plain- 
tifTs  in  error. 

W.  A.  Charters,  of  Gainesville,  for  de- 
fendant in  error. 

BROYLES,  P.  J.     Judgment  affirmed. 

BLOODWOBTH  and  STEPHENS,  JJ., 
concar. 


(24  Qa.  App.  186) 

DENSLET  V.   STATE.     (No.  1027a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  28,  1919.) 

(BifUahfU  hy  the  Court.) 

1.  lN8TBT70nOI7B  EMBODTINO  THBOBT  OF  HOM- 
lOIDB. 

The  charge  of  the  court  is  not  subject  to  the 
objection  that  it  stated  unfairly  to  the  defend- 


ant the  state's  theory  of  the  homicide,  or  that 
it  was  unintelligible  or  confusing  to  the  jury, 

2.  CbimiivaIi  Law  ^=s>762(1)~Instbt70tions— 
ExpBESsiON  OF  Opinion. 

The  excerpts  from  the  charge  of  the  court 
excepted  to  cannot  be  construed  as  containing 
any  expression  or  intimation  of  opinion  on  the 
facts.  "To  declare  the  law  applicable  to  a  given 
state  of  facts  is  no  expression  or  intimation 
of  opinion  as  to  whether  any  of  the  facts  refer- 
red to  do  or  do  not  exist  in  the  case  on  trial." 
Yarborough  v.  State,  86  Ga.  396,  12  S.  E.  650. 

8.  HOBQCIDE     ^s»309(6)— iNSTBUCnONS— VOL- 
UNTABT  MANSLAT70HTKB. 

There  being  evidence  of  an  actual  assault 
by  the  person  killed  upon  the  person  killing, 
voluntary  manslaughter  was  an  issue  in  the 
case,  and  the  law  relative  thereto  was  properly 
given  in  charge  to  the  jury. 

4.  Cbdonal  Law  ^=»828— Instbuotions— Bb- 
quests— aooidental  homicide. 

Neither  involuntary  manslaughter  nor  acci- 
dental homicide  having  been  put  in  issue  by  the 
evidence,  or  the  evidence  taken  in  connection 
with  the  defendant's  statement,  it  was  not  er^ 
ror,  in  the  absence  of  a  timely  written  request, 
for  the  trial  judge  to  fail  to  give  in  charge  the 
law  relative  to  involuntary  manslaughter  or  ao- 
ddental  homicide. 

5.   SUFFICIENOT  OF  EVIDENOB. 

The  other  assignments  of  error  are  without 
merit,  and  the  evidence  supports  the  verdict 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Jndga 

Elbert  Densley  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Sibley  &  Sibley,  of  Milledgeyille,  for  plain- 
tiff in  error. 

Doyle  Campbell,  Sol.  Gen.,  of  Monticello, 
for  the  State. 

STEPHENS,  J.    Judgment  affirmed. 

BBOYLES,  p.  J.,  and  BLOODWOBTH,  J., 

concur. 
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